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For  forms  in  addition  to  those  found  throughout  this  article,  see  9 
Standard  Proc.  1015,  et  seq. 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

I.  DEFINITIONS.  — A.  In  General.  — Quo  warranto*  is  the 
remedy  or  proceeding  whereby  the  state  inquires  into  the  legality  of 
the  claim  which  a  party  asserts  to  an  office  or  franchise  and  ousts 
him  from  its  enjoyment,  if  the  claim  be  not  well  founded,  or  has  an 
office  or  franchise,  once  rightfully  enjoyed,  declared  forfeited  for 
misuser  or  nonuser.^ 

B.  "Writ  of  Quo  Warranto.  —  The  old  common-law  writ  of  quo 
warranto  was  an  extraordinary,^  original,*  civil,"  prerogative  writ," 
in  the  nature  of  a  writ  of  right  for  the  king,'    against    one    who 


1.  From  the  law  Latin,  meaning 
"by  what  authority." 

2.  Moody  V.  Lowrimore,  74  Ark.  421, 
86  B.  W.  400;  State  ■ex  rel.  Juny  v. 
Louisiana,  B.  G.  &  A.  Gravel  Boad 
Co.,  187  Mo.  439,  86  S.  W.  170,  172, 
See  also  the  following:  Colo. — People 
V.  Londoner,  13  Colo.  303,  22  Pac.  764, 
765,  6  L.  E.  A.  444.  Conn. — State  v. 
Fowler,  66  Conn.  294,  32  Atl.  162,  33 
Atl.  1005.  la. — Daniels  v.  Newbold, 
125  Iowa  193,  100  N.  "W.  1119,  1120. 
Mo. — State  ex  inf.  Crow  v.  Atehisori, 
T.  &  S.  F.  Ey.  Co.,  176  Mo.  687,  75 
S.  W.  776,  63  L.  E.  A.  761.  N.  M. 
Albright  v.  Territory,  13  N.  M.  64,  79 
Pac.  719,  722,  11  Ann.  Cas.  1165.  N.  Y. 
Greene  v.  Knox,  175  N.  Y.  432,  67' 
N.  E.  910,  912;  People  ex  rel.  Mc- 
Laughlin V.  Board  of  Police  Comrs.,  174 
N.  Y.  450,  67  N.  E.  78',  95  Am.  St. 
Eep.  596.  Tex. — Callaghan  «.  Irvin, 
40  Tex.  Civ.  App.  453,  90  S.  W.  335, 
337. 

[a]  Not  pTimarily  in  the  interest  of 
any  individual,  but  are  brought  in  the 
name  and  on  behalf  of  the  people  to 
protect  the  public  generally.  People  v. 
Londoner,  13  Colo.  303,  22  Pac.  764, 
765,  6  L.  E.  A. .  444.  See  infra,  III, 
B,  1. 

3.  See  Black's  Law  Diet.,  title 
"Extraordinary."  See  also  Perry  Com. 
Law  PI.,  102,  and  infra,  1X1,  B,  1. 

4.  Attorney-General  v.  Sullivan,  163 
Mass.  446,  40  N.  E.  843,  28  L.  E.  A. 
453. 

5.  3  Bit.  Com.  263;  Attorney-Gen- 
eral V.  Sullivan,  163  Mass.  446,  40  N. 
E.  843,  28  L.  E.  A.  455.    See  also  State 


V.  Ashley,  1  Ark.  279;  State  v.  Ander- 
son, 26  Fla.  240,  8  So.  1. 

6.  State  V.  Ashley,  1  Ark.  279,  310; 
Brooks  V.  State,  3  Boyce  (Del.)  1,  79 
Atl.  790,  797,  Ann.  Cas.  1915A,  1133, 
51  L.  E.  A.   (N.  S.)  1126. 

[a]  By  the  word  prerogative  we 
usually  understand  that  special  pre- 
eminence, which  the  king  hath  over 
and  above  all  other  persons,  and  out  of 
the  ordinary  course  of  the  common 
law,  iu  right  of  his  regal  dignity. 
It  signifies  in  its  etymology  (fromprae 
and  rogo),  something  that  is  required 
or  demanded  before,  or  in  preference 
to,  all  others.  And  hence  it  follows, 
that  it  must  be  in  its  nature  singular 
and  eccentrical;  that  it  can  only  be 
applied  to  those  rights  and  capacities 
which  the  king  enjoys  alone,  in  contra- 
distinction to  others,  and  not  to  those 
which  he  enjoys  in  common  with  any 
of  his  subjects;  for  if  once  any  one 
prerogative  of  the  crown  be  held  in 
common  with  the  subject,  it  would 
cease  to  be  prerogative  any  longer. 
And  therefore  Finch  lays  it  down  as 
a  maxim,  that  the  prerogative  is  that 
law  in  ease  of  the  king,  which  is  law 
in  no  case  of  the  Subject.  Blk.  Com,,  I, 
239;  Finch,  L.  85. 

[b]  Prerogative  writs  are  processes 
issued  by  an  exercise  of  the  extraordi- 
nary power  of  the  crown  on  proper 
cause  shown.  The  principle  of  these 
writs  are  habeas  corpus;  mandamus; 
quo  warranto;  projiibition ;  certiorari; 
and  procedendo.  Steph.  Com.  3,  15th 
ed.  654;  Bouvier  Law  Diet.,  3d  Eev. 
2670. 

7.  The  King  v.   Shepherd,   4  T.   E. 
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claimed  or  usurped  any  office,  franchise,  or  liberty,^  to  inquire  by 
what  authority  (quo  warranto)  he  supported  his  claim,  in  order  to 
determine  the  right.^  It  also  lay  in  ease  of  non-user  or  long  neglect 
of  a  franchise,  or  misuser  or  abuse  of  it.^" 

C.  Information  in  Nature  of  Quo  Warranto.  —  An  information 
in  the  nature  of  quo  warranto  is  the  substitute  for  the  ancient  writ 
of  quo  warranto,  which  gradually  came  into  use  as  the  old  writ  fell 
into  disuse.^^  It  may  be  defined,  as  an  information,  criminal  in  form, 
presented  to  a  court  of  competent  jurisdiction,  by  the  public  prosecutor, 
for  the  purpose  of  correcting  the  usurpation,  misuser,  or  nonuser, 
of  a  public  office  or  corporate  franehise.^^ 

II.  HISTORY  AND  PRESENT  STATUS.  —  A.  Generally.  —  The 
historical  aspects  of  quo  warranto  may  be  important  not  only  for 
matters  of  jurisdiction  and  procedure,^'  but  also  for  the  purpose  of 
rightly  understanding, the  nature  of  the  remedy,  since  the  early  royal 
abuses  of  it  strongly  influenced  its  development."     While    it    has 


381,  100  Eng.  Eeprint  1075.  See  also 
The  King  v.  Dawbeny,  2  Strange  1196, 
93  Eng.  Eeprint  1123. 

8.  See  cases  in  preceding  notes. 

[a]  Franchise  and  liljerty  are  used 
as  synonymous  terms;  and  their  defini- 
tion is  a  royal  privilege,  or  branch 
of  the  king's  prerogative,  subsisting  in 
the  hands  of  a  subject.  Bl.  Com.  II, 
37;  Spring  Valley  Water  Works  v. 
Sehottler,  62  Gal.  69,  106;  Central  E. 
&  Banking  Co.  v.  State,  54  Ga.  401, 
409.  And  see  Com.  v.  Alger,  7  Cush. 
(Mass.)   53,  70. 

9.  XT.  S. — Ames  v.  Kansas,  111  TJ.  S. 
449,  4  Sup.  Ct.  437,  28  L.  ed.  482. 
Ark. — State  v.  Ashley,  1  Ark.  279.  Cal. 
People  V.  I).ashaway  Assn.,  84  Cal.  114, 
24  Pac.  277,  12  L.  E.  A.  117.  Mo. 
State  V.  St.  Louis  Perpetual  Marine  E. 
&  L.  Ins.  Co.,  8  Mo.  330.  N.  M.— Ter- 
ritory V.  Ashenfelter,  4  N.  M.  93,  12 
Pae.  879.  N.  Y.— People  ex  rel.  Smith 
V.  Pease,   30  Barb.  588. 

[a]  Writ  of  Quo  Warranto  is  a  writ 
"in  the  nature  of  a  writ  oi  right 
for  the  king  against  persons  who 
claimed  or  usurped  any  office,  fran- 
chise, liberty,  or  privilege  belonging  to 
the  crown,  to  inquire  by  what  author- 
ity they  maintained  their  claim  iii 
order  to  have  the  right  determined." 
Selwyn  Nisi  Prius,  1156. 

10.  Coke,  II  Inst.  282;  Blk.  Com., 
Ill,  262.  See  afeo  State  v.  Standard 
Oil  Co.  of  Kentucky,  120  Tenn.  86,  110 
S.  W.  565,  573;  State  v.  Allen  (Tenn.), 
57  S.  W.   182. 

11.  People   V.    Gartenstein,    248    III. 
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546,    94    N.    E.    128,    129.      See   infra, 

II,  D. 

12.  High  on  Extraordinary  Eemedies, 
3rd  ed.,  544.  See  also  People  ex  rel. 
Morris  v.  Adams,  9  Wend.  (N.  T.) 
464. 

Criminal  or  clTil  sartura,   see  infra, 

III,  A,  2. 

[a]  Distinguished  From  the  Writ. 
The  ancient  writ  of  quo  warranto  was 
in  the  nature  of  a  writ  of  right,  in- 
vocable  by  the  king  against  persons 
claiming  or  usurping  an  office  or  lib- 
erty, to  inquire  by  what  authority  they 
asserted  right  thereto,  and  the  judg- 
ment was  conclusive  even  as  against 
the  crown,  while  a  proceeding  by 
"information  in  the  nature  of  quo 
warranto ' '  is  properly  a  criminal  prose- 
cution instituted  not  only  to  fine  the 
usurper,  but  to  oust  him  from  the  of- 
fice, franchise,  or  liberty.  State  v. 
Seugstacken,  61  Ore.  455,  122  Pac.  292, 
295,  Ann.  Cas.  1914B,  230. 

13.  See  State  ex  rel.  Young  v.  Kent, 
96  Minn.  255,  104  N.  W.  948,  1  L. 
E.   A.  ,(N.   S.)    826,   6   Ann.   Cas.  905. 

[a]  The  higtorlcal  phase  of  the  sub- 
ject will  be  found  somewhat  exten- 
sively presented  in  State  v.  Elliott,  13 
Utah  200,  44  Pac.  248;  State  v.  Ash- 
ley, 1  Ark.  279;  High  Ex.  Leg.  Eem. 
(3rd  ed.),  §605,  and  in  Bl.  Com.  bk.  3. 

14.  See  infra,  this  section. 

[a]  For  the  abuses  with  reference 
to  the  charter  of  the  city  of  London 
and  the  resulting  act  of  Parliament 
(2  W.  &  M.  [1690]  c.  8),  see  King 
V.  City  of  London,  3  Harg.  St.  Trials. 
545;  Bl.  Coin.,  HI,  264.       •  ' 
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sometimes  been  assumed  that  proceedings  in  quo  warranto,  or  the 
use  of  the  writ  of  quo  warranto,  originated  in  the  statute  of  Glouces- 
ter,^^ yet  little  is  known  of  the  origin  of  the  writ  of  quo  warranto 
since  its  history  is  obscured  by  antiquity,^"  It  certainly,  however, 
antedated  that  statute.^' 

B.  Early  Statutes.  —  In  order  to  check  these  arbitrary  encroach- 
ments of  the  king  in  seizing  into  his  own  hands,  without  trial,  what- 
ever franchises  he,  or  his  friends,  coveted,  the  statute  of  Gloucester^* 
provided  that  all  persons  claiming  franchises  or  liberties  should  con- 
tinue in  their  user  of  the  same  till  the  coming  of  the  king  or  his 
justices  in  eyre.^**  To  remedy  the  grievances  still  remaining  in  spite 
of  the  statute  of  Gloucester,  there  was  passed,  twelve  years  later, 
another  statute,  known  as  the  New  Statute  of  Quo  Warranto,  which 
provided  that  all  who  could  verify  by  good  inquest  of  the  country, 
or  otherwise,  that  they  and  their  ancestors  or  predecessors  had  used 
any  manner  of  liberties,  whereof  they  had  been  impleaded  by  writs 
of  quo  warranto,  before  the  time  of  King  Eiehard  I,  or  in  all  his 
time,  should  have  such  confirmed  to  them  by  letters  patent.^" 

C.  The  Statute  of  Anne.  —  Prior  to  the  year  1710,  when  the 
Statute  of  9  Anne,  c.  20,  was  passed,  the  remedy  of  quo  warranto 
extended  only  to  encroachments  upon  the  royal  prerogative,^^  and 


[b]  In  American  colonies,  see  At- 
torney-General V.  Sullivan,  163  Mass. 
446,   40    N.   E.    843,    28   L.   E.   A.   455. 

15.  See,  for  example,  The  King  v. 
Amery,  2  T.  E.  516,  549,  100  Eng. 
Eeprint  278,  where  it  is  said  "This 
statute  seems  to  have  been  the  founda- 
tion of  the  proceedings  in  quo  war- 
ranto." The  statute  of  Gloucester,  6 
Edw.  I,  otherwise  tnown  as  the  Stat- 
ute of  Quo  Warranto,  was  passed  in 
1278. 

16.  As  said  by  Chief  Justice  Come- 
gys,  the  writ  of  quo  warranto  had  its 
"existence  in  the  womb  of  the  com- 
mon law  before  the  time  of  the  Cru- 
sades, although  never  appearing  upon 
the  statute  books  as  aided  by  parlia- 
mentary provision  for  its  exercise  until 
the  time  of  the  first  Eiehard."  State 
V.  Stewart,  6  Houst.  (Del.)  359.  See 
also  Brooks  v.  State,  3  Boyee  (Del.) 
1,  79  Atl.  790,  795,  Ann.  Cas.  1915A, 
1133,  51  L.  E.  A.  (N.  S.)  1126. 

17.  See  Pollock  &  Maitland,  Hist, 
of  Bug.  Law,  II,  661. 

[a]  The  earliest  case  of  the 'use  of 
the  writ  is  said  to  be  in  1198,  in  the 
reign  of  Eiehard  I.  Darley  v.  Eegina, 
12  CI.  &  Fin.  520,  8  Eng.  Eeprint  1513. 
This  was  a  proceeding  against  the  in- 
cumbent of  a  church  to  require  him  to 
show  by  what  authority  he  held  the 
church.  See  State  ex  rel.  Broatoh  v. 
Moores,  56  Neb.  1,  76  N.  W.  530. 


[b]  The  phrase  "quo  warranto"  la 
also  found  in  the  ancient  writ  of  in- 
trusion which  lay  where  a  person  had 
intruded  himself  in  a  certain  land,  as 
if  he  were  the  heir,  when  he  was  not. 
See  Bracton,  f.  160  C.  See  also  f. 
372,  b. 

18.  6  Edw.  I,  ch.  2,  A.  D.  1278,  so 
called  from  the  place  where  parliament 
isat,  near  the  border  of  walls  which 
had  but  recently  been  subdued. 

[a]  As  to  the  "Quo  Warranto  In- 
quiries" and  the  encroachments  of  Ed- 
ward I,  see  Pollock  and  Maitland,  Hist. 
of  Eng.  Law,  I,  336,  572;  II,  521,  661; 
Holdsworth,  Hist,  of  Eng.  Law,  I,  48, 
61,  94,  434;  II,  279. 

19.  The  King  v.  Amery,  2  T.  E.  516, 
549,  100  Eng.  Eeprint  278. 

20.  Statute  de  Quo  Warranto  No- 
vum, 18  Edw.  I,  St.  2  (A.  D.  1290). 
See  State  v.  Standard  Oil  Co.  of  Ken- 
tucky, 120  Tenn.  86,  110  S.  W.  565, 
572. 

[a]_  As  to  the  grievances  due  to 
liability  to  arbitrary  action  and  delay 
in  the  proceedings,  which  still  pre- 
vailed after  the  statute  of  Gloucester, 
see  Coke,  II  Inst.  495;  State  v.  Moores, 
56  Neb.  1,  76  N.  W.  530;  Pollock  & 
Maitland,  Hist,  of  Bug.  Law,  I,  572; 
People  ex  ret  McKinch  v,  Bristol  &  B. 
Turnpike  Co.,  23  Wend.  (N.  Y.)  222, 
240. 

21.  State  V.  Ashley,    1    Ark.    279; 
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^  ^  the  writ  of  quo  warranto  could  not  issue,  or  the  information  in  the 
nature  of  quo  warranto  be  filed,  upon  the  relation  of  a  private  per- 
son.^^  That  statute,  however,  was  passed  to  render  informations  in 
the  nature  of  quo  warranto  more  speedy  and  effectual  and  for  the 
more  easy  trial  of  the  rights  of  offices  and  franchises  in  corporations 
and  boroughs,^^  and  authorized  the  filing  of  the  information,  by  leave 
of  the  court,  upon  the  relation  of  any  person  desiring  to  prosecute 
the  same.^*  The  statute  also  authorized  the  imposition  of  a  fine  upon 
a  convicted  defendant.^^ 

•  •  D.  Baely  Writ  Superseded  by  Information.  —  In  process  of  time 
the  old  writ  of  quo  warranto  became  superseded  by  the  information 
in  the  nature  of  quo  warranto  filed  by  the  attorney-general,^*  al- 


State  V.  Kearn,  17  E.  I.  391,  22  Atl. 
.322,  1018. 

22.  Ark. — State  v.  Ashley,  1  Ark. 
279.  Mass. — Haupt  v,  Eogers,  170  Mas.s. 
71,  48  N.  E.  1080;  Attorney-General  v. 
Sullivan,  163  Mass.  446,  40  N.  E.  843, 
28  L.  E.  A.  455.  Mlmi.— State  v.  Dahl, 
69  Minn.  108,  71  N.  W.  910.  Utah. 
State  V.  Elliott,  13  Utah  200,  44  Pac. 
248. 

23.  Lord  Eeading,  C.  J.,  in  Eex  v. 
Speyer,  1  K.  B.  595,  609  (1916). 

24.  Axk. — State  v.  Ashley,  1  Ark. 
279.  Fla.— State  v.  Gleason,  12  Fla. 
190.  Mass. — Attorney-General  v.  Sulli- 
van, 163  Mass.  446,  40  N.  E.  843,  28 
L.  E.  A.  455.  N.  H. — Osgood  v.  Jones, 
60  N.  H.  543.  N.  J.— State  v.  Utter, 
14  N.  J.  L.  84.  E.  I.— State  v.  Kearn, 
17  E.  I.  39i,  ,22  Atl.  322,  1018.  Eng. 
Bex  V.  Wardroper,  4  Burr.  1963,  98 
Eng.  Eeprint  23. 

[a]  Statute  of  9  Anne. — The  statute 
provided  "that  from  and  after  the 
said  first  day  of  Trinity  term  (in  the 
year  1711),  in  case  any  person  or  per- 
sons shall  usurp,  intrude  into,  or  un- 
lawfully hold  and  execute  any  of  the 
said  offices,  or  franchises,  it  shall  and 
may  be  lawful  to  and  for  the  proper 
officer  in  each  of  the  said  respective 
courts,  with  the  leave  of  the  courts 
respectively,  to  exhibit  one  or  more  in- 
formation or  informations  in  the  na- 
ture of  a  quo  warranto,  at  the  rela- 
tion of  any  person  or  persons  desir- 
ing to  sue  or  prosecute  the  same,  and 
who  shall  be  mentioned  in  such  in- 
formation or  informations  to  be  the 
relator  or  relators  against  such  per- 
son or  personis  so  usurping,  intruding 
into,  or  unlawfully  holding  and  sxeeut- 
ing  any  of  the  said  offices  or  fran- 
chises, and  to  proceed  therein  in  such 
manner   as   is   usual   in    cases    of   in- 
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j  formation  in  the  nature  of  a  quo  war- 
i  ranto,  'and  if  it  shall  appear  to  the 
said  respective  courts,  that  the  several 
fights  of  divers  persons  to  the  said 
offices  or  franchises  may  properly  be 
determined  on  one  information,  it  shall 
and  may  be  lawful  for  the  said  respect- 
ive courts  to  give  leave  to  exhibit  one 
such  information  against  several  per- 
sons, in  order  to  try  their  respective 
rights  to  such  offices  or  franchises; 
and  such  person  or  persons,  against 
I  whom  such  information  or  informa- 
I  tions  in  the  nature  of  a  quo  warranto 
I  shall  be  sued  or  prosecuted,  shall  ap- 
pear and  plead  as  of  the  same  term 
or  sessions  in  which  the  said  informa- 
tion or  informations  shall  be  filed,  un- 
less the  court  where  such  inlormation 
shall  be  filed  shall  give  further  time 
to  such  person  or  persons  against  whom 
such  information  shall  be  exhibited,  to 
plead;  and  such  person  or  persons  who 
shall  sue  or  prosecute  such  informa- 
tion or  informations  in  the  nature  of 
a  quo  warranto,  shall  proceed  there- 
upon with  the  most  convenient  speed 
that  may  be;  any  law  or  usage  to  the 
contrary  thereof  in  any  wise  notwith- 
standing." State  V.  Standard  Oil  Co. 
of  Kentucky,  120  Tenn.  86,  110  S.  W. 
565,  573. 

25.  State  v.  Sengstacken,  61  Ore. 
455,  122  Pac.  292,  295,  Ann.  Gas. 
1914B,  230;  Blk.  Com.,  Ill,  264, 

26.  U.  S.— Ames  v.  Kansas,  111  U. 
S.  449,  4  Sup.  Ct.  437,  28  L.  ed.  482. 
Fla.— Buckman  v.  State,  34  Fla.  48,  15 
So.  697,  24  L.  E.  A.  806;  State  v. 
Gleason,  12  Fla.  190.  lU.— People  v. 
Healy,  230  HI.  280,  82  N.  E.  599,  15 
L.  E.  A.  (N.  S.)  603.  Mass.— Attorney- 
General  V.  Sullivan,  163  Mass.  446,  40 
N.  E.  843,  28  L.  E.  A.  455.  Mo. 
State  V.  St.  Louis  Perpetual  Marine,  F. 
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though  the  precise  period  when  the  ancient  writ  fell  into  disuse,  and 
the  information  was  introduced,  is  uncertain.^'  It  is  probable,  how- 
ever, that  it  came  into  use  upon  the  appointment  of  the  justices  of 
assize  in  place  of  the  justices  in  eyre,^^  the  process  being  made  re- 
turnable, as  before,  to  the  justices  at  Westminster,  or  to  the  justices 
at  nisi  prius.^*  The  substitution  of  the  information  has  been  at- 
tributed to  the  length  of  the  process  on  the  proceedings  in  quo  war- 
ranto,^" and  the  fact  that  the  latter  proceedings  were  not,  as  was 
true  in  the  ease  of  the  writ,  conclusive  for  the  future  against  the 
crown  as  well  as  the  subject.'^ 

E.  In  America.  —  The  ancient  writ  has  not,  as  a  rule,  been  re- 
garded as  a  part  of  our  own  common  law,  because  of  the  early  sub- 
stitution therefor  of  the  information  in  the  nature  of  quo  warranto,^'' 


&  L.  Ins.  Co.,  8  Mo.  33T).  N.  M. 
Territory  v.  Ashenfelter,  4  N.  M.  93, 
12  Pae.  879.  Tenn. — State  v.  Wright, 
10  Heisk.  237.  Eng. — Rex  v.  Marsden, 
3  Burr.  1812,  97  Eng.  Eeprint  1113. 

27.  State  v.  Ashley,  1  Ark.  279. 

28.  See  Coke,  II  Inst.  498;  Blk. 
Com.,  Ill,  263.  Miss. — Lindsey  v.  At- 
torney-General, 33  Miss.  508,  523.  Neb. 
State  V.  Moores,  56  Neb.  1,  76  N.  W. 
530.  Utah. — State  v.  Elliott,  13  Utah 
200,  44  Pac.  248,  250. 

[a]  Originally  the  writ  had  to  be 
returned  before  the  king's  justices  at 
Westminster,  but  afterwards  only  be- 
fore the  justices  in  eyre  by  virtue  of 
the  statutes  of  quo  warranto,  6  Edw. 
I  (Statute  of  Gloucester)  and  18  Edw. 
I,  statute  2;  Eex  v.  Cassel,  1  K.  B. 
595   (1916). 

[b]  There  is  no  ilstorical  certainty 
of  the  origin  of  the  remedy  by  in- 
formation in  the  nature  of  a  writ  of 
quo  warranto,  which  succeeded  and 
later  superseded  the  original  remedy, 
nor  is  its  history  important  in  the 
present  consideration,  in  view  of  the 
fact  that  it  is  known  that  the  remedy 
by  information  was  in  use  contempora- 
neously with  the  remedy  of  the  writ 
of  quo  warranto  as  a  common-law 
remedy  long  before  the  statute  of  9 
Anne,  e.  20  (1711);  and  that  the  stat- 
ute was  not  the  origin  of  the  pro- 
ceeding by  information,  for  by  its 
fourth  section  there  is  an  express 
recognition  of  its  pre-existence.  Brooks 
V.  State,  3  Boyce  (Del.)  1,  79  Atl. 
790,  795,  Ann.  Cas.  1915A,  1133,  51 
L.  R.  A.   (N.  S.)   1126. 

29.  Bl.  Com.  Ill,  262;  State  v.  Stew- 
art, 32  Mo.  379.  See  State  ■ex  rel. 
Young  V.  Kent,  96  Minn.  255,  104  N. 


W.    948,   1   L.    R.   A.    (N.    S.) 
Ann.  Cas.  905. 
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30.  Bl.  Com.  Ill,  263;  State  ex  rel. 
Young  'V.  Kent,  96  Minn.  255,  104  N. 
W.  948,  1  1;.  R.  A.  (N.  S.)  826,  6 
A.  &  E.  Ann.  Cas.  905.  See  also  Miss. 
Lindsey  v.  Attorney-General,  33  Miss. 
508,  523.  Mo. — State  v.  Stewart,  32 
Mo.  379,  381.  Neb. — State  v.  Moores, 
56  Neb.  1,  76  N.  W.  530. 

31.  King  V.  Trinity  House  (1662) 
Sid.  86,  82  Eng.  Eeprint  986;  Bl.  Com. 
Ill,  263. 

[a]  Conclusiveness  of  Judgment. — A 
judgment  on  a  writ  of  quo  warranto, 
as  in  the  case  of  other  prerogative 
writi,  was  conclusive  even  as  against 
the  crown,  and  the  finality  of  such  de- 
termination and  the  length  of  the 
process,  which  was  an  original  writ 
issuing  out  of  chancery,  probably  in- 
duced the  substitution  of  the  more 
mod«rn  method  of  determining  the 
right  invoked  by  an  information  in  the 
nature  of  quo  warranto,  which  was 
properly  a  criminal  prosecution  insti- 
tuted not  only  to  fine  the  usurper,  but 
to  oust  him  from  an  office,  franchise, 
or  liberty.  State  v.  Sengstacken,  61 
Ore.  455,  122  Pac.  292,  295,  Ann.  Cas. 
1914B,  230. 

32.  See  the  following  cases:  U.  S. 
Ames  V.  Kansas,  111  U.  S.  449,  4  Sup. 
Ct.  437,  28  L.  ed.  482.  Colo.— People 
V.  Londoner,  13  Colo.  303,  22  Pac.  764, 
6  L.  E.  A.  444.  Fla. — State  v.  Gleaaon,, 
12  Pla.  190.  Mass. — Attorney-General 
V.  Sullivan,  163  Mass.  446,  40  N.  E. 
843,  28  L.  R.  A.  455.  Mo.— State  ex 
inf.  Hadley  v.  Standard  Oil  Co.,  218 
Mo.  1,  353,  116  8.  W.  902;"  State  ex 
rel.  Walker  v.  Equitable  Loan  &  Inv. 
Assn.,  142  Mo.  325,  41  S.  W.  916.    N.  H. 
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which  was  a  part  of  that  mass  of  remedies  brought  over  to  this  country 
by  the  early  English  settlers.^^  In  some  of  our  American  states,  the 
statute  of  9  Anne  has  been  recognized  as  a  part  of  our  common  law, 
while,  in  others,  the  contrary  view  is  taken.  In  many  states,  however, 
the  provision  concerning  the  office  of  a  private  relator  is  covered  by 
express  legislation,^*  or  the  statute  has  been  substantially  re-enacted.^' 
Quo  warranto  proceedings  have  been  quite  generally  affected  by  con- 


Meehan  v.  Bachelder,  73  N.  H.  113,  59 
Atl.  620,  6  Ann.  Gas.  462.  E.  I.— State 
V.  Kearu,  17  S.  I.  391,  22  Atl.  322, 
1018.  Tex. — State  v.  Owens,  63  Tex. 
261,  270. 

But  see  State  v.  Ashley,  1  Ark.  279; 
Com.  V.  Burrell,  7  Pa.  34. 

See  also  supra,  II,  D. 

[a]  "The  writ  of  quo  warranto 
seems  to  have  hecome  obsolete  in  Eng- 
land before  our  Eevolution,  and  from 
the  precedents  here,  so  far  as  we  know, 
an  information  in  the  nature  of  a  quo 
warranto  instead  of  a  writ  has  uni- 
formly been  used."  Prom  such  investi- 
gation as  we  have  been  able  to  make, 
we  cannot  find  that  the  writ  of  quo 
warranto  was  actually  ever  used  in 
the  colony,  province,  or  common- 
wealth. Attorney-General  v.  Sullivan, 
163  Mass.  446,-40  N.  E.  843,  28  L.  E. 
A.  455. 

33.  BrooTss  v.  State,  3  Boyce  (Del.) 
1,  79  Atl.  790,  795,  Ann.  Gas.  1915A, 
1133,  51  L.  E.  A.  (N.  S.)  1126. 

34.  See  the  statutes  and  infra,  this 
note.  See  also  note  to  People  v. 
Eensselaer  &  S.  E.  Co.,  15  Wend.  (N. 
T.)  113,  30  Am.  Dec.  45,  and  infra, 
V,   B,   1,   b,    (II);    V,   B,   1,   b,    (IV). 

[a]  It  is  the  common  law  (1)  of 
this  country  founded  upon  the  English 
statute  of  9  Anne,  that  an  information 
in  the  nature  of  quo  warranto  lies  in 
all  cases  originally  served  by  the  writs 
of  quo  warranto  and  gcire  facias,  and 
embracing  riot  only  usurpations,  but 
also  abuses,  either  of  corporate  char- 
ters or  particular  franchises.  State  ex 
rel.  Weatherly  v.  Birmingham  Water- 
works Co.,  185  Ala.  388,  64  So.  23, 
Ann.  Gas.  1916C,  166.  (2)  The  Louisi- 
ana law  of  quo  warranto,  as  contained 
in  the  Code  of  Practice,  was  borrowed 
from  the  common  law,  as  modified  by 
the  statute  of  9  Anne,  ch.  20.  State 
V.  Kohnke,  109  La.  838,  33  So.  793. 
(3)  The  common  law  quo  warranto  in- 
formation, as  we  have  it  today,  is.  sub- 
stantially ,as  left  by  the  chanees  and 
modifications  made  by  the  statute  of  9 
Anne,  c.  20.  State  v.  Minnesota  Thresh- 
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er  Mfg.  Co.,  40  Minn.  213,  41  N.  W. 
1020,  1025,  3  L.  E.  A".  510.  (4)  The 
statute  of  9  Anne,  ch.  20,  has  been 
adopted  in  substance  by  the  statute 
of  March  17,  1795,  and  made  more 
speedy  and  effectual  in  its  operation 
by  the  act  of  May  9,  1884.  Gibbs  v. 
Somers  Point,  49  N.  J.  L.  515,  10  Atl. 
377.  (5)  In  this  state  the  statute  of 
9  Anne,  c.  20,  is  in  force.  State  v. 
Charleston,  1  Mill  Const.  36. 

[b]  The  Statute  of  9  Anne  was 
neTer  In  force  in  this  or  any  other 
American  colony,  therefore  the  remedy 
by  information,  which  was  adopted  in 
Delaware  by  reference  to  that  of  the 
common  law,  was  the  common-law 
remedy  by  information  in  the  nature 
of  a  writ  of  quo  warranto  and  not 
the  statutory  remedy.  Brooks  v.  State, 
3  Boyce  (Del.)  1,  79  Atl.  790,  795, 
Ann.  Gas.  1915A,  1133,  51  L.  E.  A. 
(N.  S.)  1126.  See  also  Dane  v.  Derby, 
54  Me.  95,  89  Am.  Dec.  722;  Attorney- 
General  V.  Sullivan,  163  Mass.  446,  40 
N.  E.  843,  28  L.  E.  A.  455.  "We  are 
not  aware  that  the  statute  has  been 
so  recognized  in  this  sfate,  and  it  was 
not  named  among  the  English  statutes 
declared  to  be  in  force  in  this  colony 
in  February,  1749-50.  The  only  case 
which  seems  to  recognize  it,  although 
not  expressly  so,  is  State  v.  Brown,  5 
E.  I.  1,  in  the  closing  sentence  of 
which  the  court  say:  'As  there  is  no 
pretense  of  improper  motives,  the  nom- 
inal fine  of  ten  cents  only  will  be  im- 
posed.' .  .  .  But  there  was  no  dis- 
cussion of  the  question  in  the  case, 
and  no  authority  for  the  imposition  of 
the  larger  fine  is  stated."  State  v. 
Kearn,  17  ll.  L  391,  22  Atl.  1018. 

35.  m.— People  v.  Waite,  70  111.  25, 
the  court  saying  "Our  statute  is  a 
substantial  if  not  literal  copy  of  9 
Anne,  e.  20."  La.— Eeynolds  v.  Bald- 
win, 1  La.  Ann.  162.  N.  J.— State  v. 
Tolan,  33  N.  J.  L.  195.  N.  Y.— People 
«x  rel.  Atty.-Gen.  v.  TJtica  Ins.  Co.,  15 
Johns.  358,  8  Am.  Dec.  243.  Pa.— Com. 
r.  Central  Pass.  Ey.  Co.,  52  Pa.  506: 
Com.  V.  Jones,  12  Pa.  365. 
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stitutional  or  statutory  provisions.'*  In  some  states,  the  ancient  writ 
and  the  information  in  nature  of  quo  warranto  have  been  expressly 
abolished,  and  the  common  law  remedy  superseded  by  statutory  civil 
actions.^'  Sometimes  the  substituted  statutory  remedy,  in  lieu  of 
the  writ  and  of  the  information,  may  cover  the  whole  subject  of  quo 
warranto,^'  but  the  language  of  the  statutes  vary  and  the  civil  remedy 
afforded  by  them  is  not  always  identical  with  quo  warranto,'^  and 
the  words  "quo  warranto"  may  be  altogether  omitted.*"  It  is  the 
general  intent,  however,  of  such  statutes,  in  most  states,  to  furnish 
a  civil  remedy  co-extensive  in  scope  with  the  common  law  information 
in  the  nature  of  quo  warranto,*^  although  the  common  law  practice 


36.  Consult  the  constitutions  and 
statutes,  and  see  the  cases  cited  in 
the  following  notes, 

[a]  "Eemedial  cases"  under  the 
constitution,  see  State  v.  Lake  City,  25 
Minn.  404.  See  also  State  v.  Min- 
nesota Thresher  Mfg.  Co.,  40  Minn. 
213,  41  K.  W.  1020,  3  L.  E.  A.  510, 
515. 

37.  V.  S. — Foster  v.  Kansas,  112  V. 
S.  201,  5  Sup.  Ct.  8,  28  L.  ed.  629; 
Ames  V.  Kansas,  111  U.  S.  449,  4  Sup. 
Ct.  437,  28  L.  ed.  482.  Ala. — Ham  v. 
State  ea;  re!.  Buck,  172  Ala.  239,  54 
So.  996;  State  v.  Price,  50  Ala.  568. 
Colo. — Central  &  G.  Eoad  Co.  v,  People, 
5  Colo.  39;  People  v.  Colorado  E.  Ey. 
Co.,  8  Colo.  App.  801,  46  Pae.  219.  la. 
State  V.  Des  Moines  City  Ey.  Co.,  135 
Iowa  694,  109  N.  W.  867;  State  v. 
Independent  School  Dist.,  44  Iowa  227. 
Kan. — State  v.  City  of  Harper,  94  Kan. 
478,  146  Pao.  TI69,  Ann.  Cas.  1917B, 
464.  N.  y. — People  ex  rel.  Hatzel  v. 
Hall,  80  N.  Y.  117;  People  ex  rel. 
Judson  V.  Thacker,  55  N.  Y.  535;  Peo- 
ple 17.  Bleecker  St.  &  F.  F.  E.  Co.,  140 
App.  Div.  611,  125  N.  Y.  Supp.  1045, 
aprmed,  201  N.  Y.  594,  95  N.  E.  1136. 
Ore.— State  v.  Evans,  82  Ore.  46,  160 
Pae.  140;  State  v.  Douglas  County 
Eoad  Co.,  10  Ore.  198.  S.  C— Alex- 
ander V.  McKenzie,  2  S.  C.  81. 

38.  State  v.  Home  Brewing  Co.,  182 
Ind.  75,  105  N.  E.  909. 

39.  See  infra,  this  note. 

[a]  The  statutes  are  so  dissimilar 
in  detail  that  cases  involving  similar 
states  of  fact  do  not  necessarily  af- 
ford authoritative  precedents  except 
for  courts  of  the  jurisdiction  in  which 
they  have  been  determined.  State  v. 
Des  Moines  City  Ey.  Co.,  135  Iowa  694, 
109  N.  W.  867. 

[b]  Enlargement  of  Bemedy. — The 
office   or  function   of   a    civil    action 


under  our  statutes  has  been  enlarged 
somewhat  beyond  that  of  a  common 
law  quo  warranto  information.  State 
V.  Minnesota  Thresher  Mfg.  Co.,  40 
Minn.  213,  41  N.  W.  1020,  3  L.  E.  A. 
510. 

40.  See  Idaho  Eev.  Codes,  1908,  Vol: 
2,  sec.  4612;  Code,  section  4313;  State 
V.  Des  Moines  City  Ey.  Co.,  135  Iowa 
694,  109  N.  W.  867. 

41.  Ala. — State  ex  rel.  Weatherly  v. 
Birmingham  Waterworks  Co.,  185  Ala. 
388,  64  So.  23,  Ann.  Cas.  1916C,  166. 
Mass.  —  Attorney-General  v.  Sullivan, 
163  Mass.  446,  40  N.  E.  843,  28  L.  E. 
A.  455.  Miss. — Newsom  v.  Cocke,  44 
Miss.  352,  7  Am.  Eep.  686.  N.  Y. 
People  V.  Broadway  E.  Co.,  126  N.  Y. 
29,  26  N.  E.  961;  People  ».  Hall,  80 
N.  Y.  117;  People  ex  rel.  Judson  v. 
Thacher,  55  N.  Y.  525,  14  Am.  Eep. 
312;  People  ex  rel.  Smith  v.  Pease,  30 
Barb.  588  (affirmed  in  27  N.  Y.  45,  84 
Am.  Dec.  242);  People  v.  Bleecker,  St. 
&  F.  F.  E.  Co.,  140  App.  Div.  611, 
125  N.  Y.  Supp.  1045.  N.  D.— Wishek 
V.  Becker,  10  N.  D.  63,-  84  N.  W.  590. 
Pa.— Com.  V.  CuUen,  13  Pa.  133,  53 
Am.  Dee.  450;  Com.  v.  Burrell,  7  Pa. 
34.  Tenn. — State  v.  Wright,  10  Heisk. 
237.  Tex. — State  v.  De  Gress,  53  Tex. 
387.  Va.— Watkins  v.  Venable,  99  Va. 
440,  39  S.  E.  147. 

[a]  As  said  by  the  supreme  court 
of  Iowa,  in  speaking  of  the  Iowa  stat- 
ute, "The  effect  of  this  statute  seems 
to  be  to  secure  the  essential  purpose 
formerly  effected  by  quo  warranto  pro- 
ceedings in  the  nature  of  quo  warranto, 
i.  e.,  the  vindication  of  public  rights 
and  public  interests  against  usurpation, 
by  invoking  the  ordinary  powers  of 
the  court  and  conforming  to  the  ordi- 
nary rules  of  procedure,  subject  only 
to  the  modification  expressly  mentioned 
in  the  cited  chapter.  In  applying  these 
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and  procedure  may  have  been  supplanted.*^  Accordingly,  it  is  gen- 
erally held  that  where  the  phrase  "writ  .of  quo  warranto,"  or  "quo 
warranto,"  is  employed  in  constitutional  or  statutory  provisions,  as, 
for  example,  giving  courts  jurisdiction  in  "quo  warranto  proceed- 
ings," or  power  to  issue  "writs  of  quo  warranto,"  such  phrase  is 
to  be  construed,  in  the  absence  of  further  explanation,  as  referring 
to  proceedings  by  "information  in  the  nature  of  quo  warranto,"  and 
not  as  referring  to  the  ancient  writ,*'  and,  some  courts  hold  that  the 
phrase  "writ  of  quo  warranto,"  or  "quo  warranto  proceedings,"  as 


rules  and  giving  effect  in  this  pro- 
cedure, we  n»ay,  of  course,  look  to  the 
practice  at  common  law  and  in  our  sis- 
ter states  for  such  light  and  assist- 
ance as  they  may  afford."  State  v. 
Des  Moines  City  Ey.  Co.,  135  Iowa 
694,  109  N.  W.  867. 

42.  Ala. — State  ex  rel.  Weatherly  v. 
Birmingham  Waterworks  Co.,  185  Ala. 
388,  64  So.  23,  Ann.  Cas.  1916C,  166; 
State  ex  rel.  Atty.-Gen.  v.  Elliott,  117 
Ala.  172,  23  So.  43.  DaJl.— Territory 
V.  Hauxhurst,  3  Dak.  205,  14  N.  W. 
432.  S.  C. — State  ex  rel.  Lindsey  v. 
ToUison,  95  S.  C.  58,  78  S.  E.  521. 
Vt. — State  V.  Boston,  C.  &  M.  E.  Co., 
25  Vt.  433. 

[a]  The  remedies  formerly  ob- 
tained by  the  writ  of  quo  war- 
ranto is  now  obtained  by  civil 
action  under  the  Code  Civ.  Proc,  §1983. 
The  legislature  in  aboliahing  quo  war- 
ranto merely  changed  the  form  of  pro- 
cedure. People  V.  Bleeoker  St.  &  F. 
P.  E.  Co.,  67  Misc.  577,  124  N.  Y. 
Supp.  782,  affirmed,  140  App.  Div.  611, 
125  N.  t;  Supp.  1045. 

[b]  Statutory  Eemedy  Distinguished. 
A  petition  to  determine  the  legality 
of  the  organization  of  a  school  'dis- 
trict, filed  by  the  prosecution  attorney 
of  a  county  at  the  instance  of  a  resi- 
dent taxpayer  of  the  district  to  be 
formed,  is  a  proceeding  "in  the  nature 
of  quo  warranto,"  or  statutory  quo 
warranto,  authorized  by  Eev.  St.  1899, 
§4457,  and  not  a  quo  warranto  ex 
ofBcio.  The  court  may  refuse,  in  its 
discretion,  to  entertain  the  statutory 
proceeding,  but  a  common  law  quo 
warranto  may  be  filed  by  the  attorney- 
general  without  leave  of  court.  State 
ex  inf.  Berkley  ex  rel.  McCormack  v. 
McClain,  187  Mo.  409,  86  S.  W.  135. 

43.  Ark. — State  v.  Leatherman,  35 
Ark.  81.  Compare  earlier  cases,  State 
V.  Johnson,  26  Ark.  281;  State  v.  Ash- 
ley,' 1  Ark.  279.  Oolo^— People  v. 
Boughton,  5  Colo.  487;  People  v.  Keel- 
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ing,  4  Colo.  129.  Ha. — State  v.  Ander- 
son, 26  Fla.  240,  8  So.  1;  State  v. 
Gleason,  12  Pla.  190.  IMass. — Attorney- 
General  V.  Sullivan,  163  Mass.  446,  40 
N.  B.  843,  28  L.  E.  A.  455.  Minn. 
State  V.  Tracy,  48  Minn.  497,  51  N.  W. 
613.  Mo. — State  ex  inf.  Hadley  v. 
Standard  Oil  Co.,  218  Mo.  1,  116  S. 
W.  902;  State  ex  rel.  Walker  v.  Equit- 
able Loan  &  Inv.  Assn.,  142  Mo.  325, 
41  S.  W.  916.  Compare  State  v.  VaU, 
53  Mo.  97;  State  v.  Stone,  25  Mo.  555; 
State  V.  St.  Louis  Perpetual  Marine  F. 

6  L.  Ins.  Co.,  8  Mo.  330.  N.  J.— Owen 
V.  Whitaker,  20  N.  J.  Eq.  122.  N.  Y. 
Attorney-General  v.  Utica  Ins.  Co.,  2 
Johns.  Ch.  371.     Pa. — Com.  v.  Burrell, 

7  Pa.  34.  Wis. — State  v.  Baker,  38 
Wis.  71;  State  v.  West  Wisconsin  Ey. 
Co.,  34  Wis.  197;  State  v.  Messmore, 
14  Wis.  115;  Attorney-General  v.  Bar- 
stow,  4  Wis.  567;  Attorney-General  v. 
Blossom,  1  Wis.  SIJ.  Can. — Eeg.  ex  rel. 
Johns  V.  Stewart,  16  Ont.  5;  Atty.-Gen. 
V.  Miller,  2  N.  Bruns.  Eq.  28. 

[a]  Terms  Sjrnonymous. — Some  con- 
fusion may  arise  in  reading  the  cases 
by  meeting  with  the  use  of  the  ex- 
pression "writ  of  quo  warranto" 
where  the  information  is  plainly 
meant.  But  the  older  process  has  so 
long  been  discontinued,  and  the  phrase 
by  which  the  substituted  proceeding  is 
known  is  so  cumbersome,  that  courts 
often  make  no  discrimination,  and  use 
the  term  "quo  warranto"  where  "in- 
formation in  the  nature  of  quo  war- 
ranto" is  meant.  Note  to  People  v. 
Eensselaer  &  S.  E.  Co.,  15  Wend.  (N. 
Y.)  113,  30  Am.  Dec.  33,  46. 

[b]  Minnesota.  —  The  term  "quo 
warranto"  used  in  the  statute  must 
be  deemed  to  refer  to  "an  informa- 
tion in  the  nature  of  quo  warranto," 
as  existing  at  the  common  law.  State 
V.  Tracy,  48  Minn.  497,  51  N.  W.  613; 
State  ex  rel.  Young  v.  Kent,  96  Minn. 
255,  104  N.  W.  948,  1  L.  E.  A.  (N.  S.) 
826,  6  Ann,  Cas.  905. 
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used  in  constitutional  provisions  is  to  be  construed  broadly,  and 
that  it  authorizes  all  the  relief,  under  a  substituted  statutory  action, 
that  could  be  given  at  common  law  by  a  quo  warranto  proceeding  of 
any  kind.** 

In  one  or  two  states  the  remedy  of  quo  warranto  seems  not  to  be 
available  at  all,  but  in  its  place  some  other  remedy  such  as  man- 
damus, scire  facias^  or  a  bill  in  equity  is  resorted  to.*° 


44.  State  ex  ret.  Jackson  v.  An- 
heuser-Busch Brewing  Assn.,  76  Kan; 
184,  90  Pac.  777,  778. 

[a]  New  York. — In  the  case  of  Peo- 
ple  V.   Bleeeker   St.    &   F.    F.    K.    Co., 

*140  App.  Div.  611,  125  N.  Y.  Supp. 
1045,  which  was  an  action  by  the  state 
for  the  forfeiture  of  certain  municipal 
franchi'ses,  the  main  question  was  upon 
demurrer  whether  the  information 
stated  any  cause  of  action  under  the 
code.  Said  the  supreme  court:  "The 
legislature  in  abolishing  the  writ  of 
quo  warranto  did  not  intend  to  de- 
prive the  court  pf  jurisdiction  in  cases 
of  this  kind.  It  was  merely  intended 
to  change  the  form  of  procedure  and 
that  the  relief  which  formerly  was  ob- 
tained by  quo  warranto  and  by  in- 
formations in  the  nature  of  quo  war- 
ranto and  by  scire  facias  should  be 
had  in  actions  or  by  motions  as  pre- 
scribed in  the  code  of  civil  pro- 
cedure." Cited  and  quoted  in  State  ex 
r-el.  Weatherly  v.  Birmingham  Water- 
works Co.,  185  Ala.  388,  64  So.  23, 
Ann.  Cas.  1916C,  166.  See  also  People 
V.  Hall,  80  N.  Y.  117. 

[b]  South  Carolina. — The  constitu- 
tion (Art.  IV,  sec.  4)  declares  that 
the  supreme  court  "shall  always  have 
power  to  issue  writs  of  quo  warranto. ' ' 
§443  of  the  code  abolishes  the  writ 
of  quo  warranto,  and  proceedings  by 
information  in  the  nature  of  quo  war- 
ranto, and  provides  instead  thereof 
"that  the  remedies  heretofore  obtain- 
able in  those  forms  may  be  obtained 
by  civil  actions."  It  is  clear  that  it 
was  not  the  intent  of  the  constitution 
to  place  the  writ  spefcified  beyond  the 
power  of  the  legielaiNire  to  abolish  it 
as  to  tfdrm,  and  substitute  andther 
form  in  lieu  thereof.  In  legal  par- 
lance, the  writ  or  form  of  action  is 
allowed  to  personate  and  stand  for  the 
jurisdiction  to  which  it  relates.  It  is 
in  this  sense  that  the  term  is  here 
used.  Such  writs  were  then  in  common 
use  and  furnished  the  common  form 
of  expression  for  conveying  the  sense 


thus  intended  by   this  section,     Alex- 
ander V.  McKenzie,  2  S.  C.  81,  86. 
45.     See  infra,  this  note. 

[a]  ^  lu  Maryland  mandamus  is  the 
only  remedy  by  which  one  may  be  re- 
moved from  an  office  to  which  he  is 
not  legally  entitled,  quo  warranto  never 
having  been  authorized  by  the  legis- 
lature to  be  used  in  such  a  case. 
Hummelshime  v.  Hirsch,  114  Md.  39,  79 
Atl.  38;  Hawkins  v.  State,  81  Md.  306, 
314,  32  Atl.  278;  Harwood  v.  Marshall, 
9  Md.  83. 

[b]  In  Tennessee  a  bill  in  equity 
is  the  substitute  for  quo  warranto. 
Attorney-General  v.  Leaf,  9  Humph. 
(Tenn.)  753;  State  v.  Turk,  Mart.  & 
Y.   (Tenn.)   286.     See  infra,  JJl,  A,  1. 

[c]  Scire  facias  rather  than  quo 
warranto  is  the  proper  remedy  for  for- 
feiture of  a  corporate  chajter.  Green 
V.  St.  Albans  Trust  Co.,  57  Vt.  340. 
At  the  old  common  law,,  there  were 
two  modes,  or  properly  but  one  mode, 
of  proceeding  against  a  corporation  to 
enforce  a  forfeiture  of  its  franchises, 
viz.,  scire  facias  and  quo  warranto. 
When  the  one  or  the  other  of  these 
writs  was  appropriate  is  thus  explained 
by  Ashurst,  J.,  in  Eex  v.  Pasmore,  3 
Term  Kep.  199,  244,  100  Eng.  Reprint 
531,  in  language  that  has  been  fre- 
quently quoted  with  approval:  "A 
scire  facias  is  proper  where  there  is 
a  legal  existing  body,  capable  of  act- 
ing, but  who  have  been  guilty  of  an 
abuse  of  the  power  intrusted  to  them; 
for  as  a  .delinquency  is  imputed  to 
them,  they  ought  not  to  be  condemned 
unheard;  but  that  does  not  apply  to 
the  case  of  a  non-existing  body.  And 
a  quo  warranto  is  necessary  where 
there  is  a  body  corporate  de  faisto, 
who  take  upon  themselves  to  act  as 
a  body  corporate  but  from  gome  de- 
fect in  their  constitution  they  cannot 
legally  exercise  the  powers  they  affect 
to  use;"  and  see  State  v.  Merchants' 
Ins.  &  T.  Co.,  8  Humph.  (Tenn.)  235; 
Regents  of  University  of  Maryland  v. 
Williams,  9   Gill  &  J.   (Md.)    365,  31 
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III  NATURE  AND  SCOPE  OP  REMEDY."  —  A.  Nature  of 
Remedt.  — 1.  Legal  or  Equitable.  —  Proceedings  in  quo  warranto 
are  legal  remedies  by  nature,*^  and  a  court  of  equity  has  no  inherent 
power  to  try  the  right  to  corporate  office  or  franchise  and  to  enjom 
one  from  usurping  it,"  or  to  oust  an  incumbent  of  a  public  office 
whose  title  thereto  has  been  forfeited  by  misconduct  or  other  cause 
Moreover,  as  a  general  rule,  equitable  rules  are  not  applicable  to 
quo  warranto  proceedings.'"  In  Tennessee,  however,  where  neither 
the  writ  of  quo  warranto,  nor  the  information  m  the  nature  of  quo 
warranto  has  been  adopted,  the  remedy  available  elsewhere  by  such 
proceedings,  is  obtainable  only  in  equity." 

2.     Civil  or  Criminal.  —  The  ancient  writ  of  quo  warranto  was  a 
civii  writ,^'  and,  like  all  other  original  civil  writs,  was  issued  out  of  • 


Am.  Dec.  72;  Baker  v.  Backus'  Admr., 
32  111.  79,  110;  Slee  v.  Bloom,  5  Johns. 
Ch.    (N.  T.)    366. 

46.  As  to  grounds,  see  infra,  IV. 
Necessity  of  public  interest,  see  infra, 

IV    A. 

47.  State  v.  Alt,  26  Mo.  App.  673; 
People  v.  Albany  &  S.  E.  Co.,  57  N.  Y. 
161;  People  ex  rel.  Atty.-Gen.  v.  TJtica 
Ins.  Co.,  15  Johns.  (N.  Y.)  358,  8  Am. 
Dee.  243;  Attorney-General  v.  TJtica 
Ins.   Co.,  2  Johns.  Ch.   (N.  Y.)   371. 

48.  111. — ^Burgess  v.  Davis,  138  111. 
578,  28  N.  E.  817;  Moore  v.  Hoisington, 
31  111.  243.  Mass. — Attorney-General 
V.  Tudor  lee  Co.,  104  Mass.  239,  6 
Am.  Eep.  227,  holding  that  equity  has 
no  jurisdiction  of  an  information 
against  a  private  corporation,  whose 
proceedings  are  objected  to  because 
they  are  not  authorized  by  the  act  of 
incorporation.  N.  J. — Owen  v.  Whit- 
aker,  20  N.  J.  Eq.  122.  N.  Y.— People 
ex  rel.  Atty.-Gen.  v.  Utica  Ins.  Co.,  15 
Johns.  358,  8  Am.  Dec.  243;  Moir  v. 
Provident  Sav.  Assur.  Soc,  127  App. 
Div.  591,  112  N.  Y.  Supp.  57.  Ohio. 
Hullman  v.  Honcomp,  5  Ohio  St.  237. 
Pa. — Updegraff  v.  Crans,  47  Pa.  103. 
Can. — Atty.-Gen.  v.  Miller,  2  N.  Bruns. 
Eq.  28. 

[a]  No  Jurisdiction  in  Equity. — ^In 
the  leading  case  of  In  re  Sawyer,  124 
U.  S.  200,  8  Sup.  Ct.  482,  31  L.  ed. 
402,  the  supreme  court  of  the  United 
States  said:  "It  is  equally  well  set- 
tled that  a  court  of  equity  has  no 
jurisdiction  over  the  appointment  and 
removal  of  public  ofBcers,  whether  tne 
power  of  removal  is  vested,  as  well 
as  that  of  appointment,  in  executive 
or  administrative  boards  or  officers,  or 
is  intrusted  to  a  judicial  tribunal.  The 
jurisdiction  to  determine  the  title  to 
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a  public  office  belongs  exclusively  to 
the  courts  of  law,  and  is  exercised 
either  by  certiorari,  error  or  appeal, 
or  by  mandamus,  prohibition,  quo  war- 
ranta,  or  information  in  the  nature  of 
a  writ  of  quo  warranto,  according  to 
the  circumstances  of  the  case,  and  the 
mode  of  procedure  established  by  the 
common  law  or  by  statute.  No  English 
case  has  been  found  of  a  bill  for  an 
injunction  to  restrain  the  appointment 
or  lemoval   of  a  municipal   officer." 

49.  Gladisi  v.  Lovewell,  95  Ark. 
618,  130  S.  W.  579. 

fa]  Although  the  statutes  have 
abolished  forms  of  action,  yet  a  suit 
in  equity  is  not  the  proper  remedy 
to  test  title  to  an  office,  Hinckley 
V.  Breen,  55  Conn.  119,  9  Atl.  31. 

50.  State  ex  rel.  Kimbrell  v.  People '« 
Ice,  etc.  Co.,  246  Mo.  168,  151  S.  W. 
101. 

51.  State  V.  Standard  Oil  Co.  of 
Kentucky,  120  Tenn.  86,  110  S.  W. 
565;  State  v.  Turk,  Mart.  &  Y.  (Tenn.) 
287,  293;  Attorney-General  v.  Leaf,  9 
Humph.  (Tenn.)   753. 

[a]  Forfeiture  of  Corporate  Char- 
ter.— The  remedy  to  effect  the  for- 
feiture of  a  corporate  charter,  or  to 
deprive  a  corporation  of  the  right  to 
do  business  within  a  state,  because  of 
its  violation  of  law,  may  be  by  a 
bill  in  equity  to  oust  the  offending  cor- 
poration, and  to  obtain  a  perpetual  in- 
junction against  its  carrying  on  its 
business  in  the  Btkie.  State  v.'  Stand- 
ard Oil  Co.  of  Kentucky,  120  Tenn. 
86,  110  S.  "W.  565. 

52.  U.  S. — Ames  v.  Kansas,  111  U. 
S.  449,  4  Sup.  Ct.  437_,  28  L.  ed.  482. 
Ark. — Moody  v.  Lowrimore,  74  Ark. 
421,  86  S.  W.  400;  State  v.  Ashley,  1 
Ark.    279.     HI. — Ensminger   v.   People, 
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chancery .^3  The  information  in  the  nature  of  quo  warranto  was,  on  the 
other  hand,  originally  criminal  in  form  and  purpose,  the  object  of 
the  proceeding  being  not  merely  to  oust,  but  also  to  fine  the  usurper."* 
Long  before  our  revolution,  however,  it  lost  its  character  as  a  criminal 
proceeding  in  everything  except  form,  and  became,  in  substance,  a 
civil  action  to  try  the  mere  right  to  the  office  or  franchise  in  issue,*^ 


47  111.  384,  95  Am.  Dec.  495.     Compar.e 
Eigdon  V.  More,  242  111.  256,  89  N.  E. 
992,  134  Am.  St.  Eep.  328.    Kan.— State 
ex  rel.  Jackson  v.  Anheuser-Busch  Brew- 
ing Assn.,   76   Kan.   184,   90   Pae.   777, 
778;    State    v.    Foster,    32    Kan.    14,    3 
Pae.   534.     Mass. — Attorney-General   v. 
Sullivan,  163  Mass.  446,  40  N.  E.  843, 
28   L.   E.   A.   455,     Mo.— State   ex  rel. 
Walker  v.  Equitable  Loan  &  Inv.  Assn., 
142  Mo.  325,  41  S.  W.  916,  918.     N.  C. 
State  ex  rel.  Giles  v.  Hardie,  '23  N.  C. 
42.     Tenn. — State  v.  Standard  Oif  Co. 
of  Kentucky,  120  Tenn.   86,  110  S,  W. 
565,  574.     Eng. — Eex    v.    Marsden,    3 
Burr.  1812,  97  Eng.  Eeprint.  1113.  "The 
old  writ  of  quo  warranto  is  a  civil  writ 
at   the    suit    of    the    crown;    it    is    not 
a  criminal  prosecution,"  per  Wilmot,  J. 
[a]     Opposite  View. — As  to  the  na- 
ture of  the  ancient  writ,  whether  civil 
or   criminal,   judicial    opinion   has   not, 
however,  been  harmoniouB.     In   Attor- 
ney-General V.   Delaware,   etc.   E.    Co., 
38  N.  J.  L.   282,  286,  it   is   said:   "A 
writ  of  quo  warranto  was  doubtless  of 
a  criminal  character,  and  the  informa- 
tion,   which    for     centuries     past     has 
served    as    its    substitute,    partook    of 
the  same  character. ' '    Chancellor  Kent, 
also  in  Attorney-General  v.  Utica  In- 
surance Co.,  2  Johns.  Ch.   (N.  Y.)   371, 
speaks  of  it  as  a  criminal  proceeding, 
adding  that  "in  addition  to  the  judg- 
ment of  seizure,  or  of  ouster,  there  was 
judgment  that  the  defendant  be  taken 
to    make    fine    to    the     king     for     the 
usurpation."     Xiikewise,    the    supreme 
court   of  Iowa   says:   "Both  quo  war- 
ranto and  proceedings  in  the  nature  of 
quo  warranto  partook  of  the  character 
of  criminal  proceedings."    The  defend- 
ant was  liable  to  a  fine  for  his  wrong- 
ful act.     State  v.  Des  Moines  City  Ey. 
Co.,    135    Iowa    694,    lt)9    N.    W.    867, 
871,  citing  Bl.   Com.,  Ill,  263.     Black- 
stone,  however,  speaks  only  of  the  fine 
in  connection  with  the  information  in 
the  nature  of  quo  warranto. 

53.  Attorney-General  v.  Sullivan,  163 
Mass.  446,  40  N.  E.  843,  28  L.  E.  A. 
455;  Meehan  v.  Bachelder,  73  N.  H. 
113,  59  Atl,  620,  6  Ann.  Gas.  462,         I 


[a]  The  Statute  of  Gloucester,  itself, 
expressly  provided  that  the  writ  should 
be  awarded  out  of  chancery.  See  Coke, 
II  Inst.   279. 

54.  XS.  S. — Ames  v.  Kansas,  111  IT.  S. 
449,  4  Sup.  Ct.  437,  28  L.  ed.  482. 
Alk. — Moody  v.  Lowrimore,  74  Ark. 
421,  86  S.  W.  400;  State  v.  Ashley,  1 
Ark.  279.  Dl. — People  v.  Laraen,  265 
111.  406,  106  N.  E.  947;  People  v. 
Gartenstein,  248  111.  546,  94  N.  E.  128, 
129;  Eigdon  v.  More,  242  111.  256,  89 
N.  E.  992,  134  Am.  St.  Eep.  328; 
People  V.  Healy,  230  111.  280,  82  N.  E. 
599,  15  L.  E.  A.  (N.  S.)  603.  Kan. 
State  ex  rel.  Jackson  v.  Anheuser-Busch 
Brewing  Assn.,  76  Kan.  184,  90  Pae. 
777,  778;  State  v.  Pwater,  32  Kan.  14, 
3  Pae.  534.  Mass. — Attorney-General 
V.  Sullivan,  163  Mass.  446,  40  N.  E. 
843,  28  L.  E.  A.  455.  N.  H.— Meehan 
V.  Bachelder,  73  N.  H.  113,  59  Atl. 
620,  6  Ann.  Cas.  462.  N.  Y.- People 
ex  rel.  Atty.-Gen.  v.  TJtioa  Ins.  Co., 
15  Johns.  358,  8  Am.  Dec.  243.  N.  C. 
State  ex  rel.  Giles  v.  Hardie,  23  N.  C. 
42.  Ore. — State  ».  Sengstacken,  61 
Ore.  455,  122  Pae.  292,  295,  Ann.  Cas. 
1914B,  230.  Eng.— Eex  v.  Jones,  8 
Mod.  201,  88  Eng.  Eeprint  146;  Eex 
V.  Bennett,  1  Str.  101,  93  Eng.  Eeprint 
412, 

[a]  New  Trial. — It  was  held  to  be 
so  far  a  criminal  proceeding  that  the 
Court  of  King's  Bench  did  not  deem 
itself  authorized  even  to  award  a  new 
trial.  Eex  v.  Bennett,  1  Str.  101,  93 
Eng.  Eeprint  412;  Eex  v.  Jones,  8  Mod. 
201,  88  Eng.   Eeprint   146. 

55,  U.  S. — ^Ames  v.  Kansas,  111  U. 
S.  449,  460,  4  Sup.  Ct.  437,  28  L.  ed. 
482.  Ark.— State  v.  Ashley,  1  Ark. 
279.  Ga,— Milton  v.  Mitchell,  139  Ga. 
614,  616,  77  S.  E.  821.  Kan.— State 
ex  rel.  Jackson  v.  AnheUser-Busch  Brewr 
ing  Assn.,~76  Kan.  184,  90  PaC  777, 
778.  Minn. — State  ex  rel.  Young  v. 
Kent,  96  Minn.  255,  104  N.  W.  948,  1 
L.  E.  A.  (N.  S.)  826,  6  Ann.  Cas.  905. 
N.  J, — Attorney-General  v.  Delaware  & 
B.  B.  E.  Co.,  38  N.  J.  L.  282.  N.  Y, 
Thompson  v.  People  ex  rel.  Taylor,  23 
Wend,  537,  591.     N.  C— State  ex  rel. 
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the  fine  becoming  merely  nominal.  Consequently,  withotit  any 
special  legislation  to  that  effect,  it  has  always  been  considered  a  civil 
remedy  at  law  by  the  great  majority  of  the  American  courts,^^  even 
though  the  state  be  the  nominal  plaintiff  and  the  attorney-general 
the  relator,^'  and  the  statutes  sometimes  either  expressly  or  impliedly 
so  declare.^*     "While  in  some  states,  particularly  under  the  earlier 


Giles  V.  Hardie,  23  N.  C.  42.  Pa. 
Com.  V.  Browne,  1  Serg.  &  E.  382. 
Tex.— State  v.  De  Gress,  53  Tex.  387. 
Eng.— Eex  v.  Francis,  2  T.  E.  484,  100 
Eng.  Eeprint  261. 

[a]  "The  modem  information,." 
says  Blackstone,  "tends  to  the  same 
purpose  as  the  ancient  writ,  being  gen- 
erally made  use  of  to  try  the  civil 
rights  of  such  franchises;  though  it  is 
commenced  in  the  same  manner  as 
other,  informations  are,  by  leave  of 
the  court  or  at  the  will  of  the  at- 
torney-general, being  properly  a  crim- 
inal prosecution,  in  order  to  fine  the 
defendant  for  his  usurpation  as  well  as 
to  oust  him  from  his  office,  yet  usually 
considered  at  present  as  merely  a  civil 
proceeding."  Bl.  Com.,  IV,  312.  See 
also  Com.  Ill,  263. 

[b]  The  form  of  a  criminal  pro- 
ceeding was  retained  in  England  until 
Stat.  47  &  48  Vict.,  c.  61,  par.  15, 
which  provided  that  "proceedings  in 
quo  warranto  shall  be  deemed  to  be 
civil  proceedings  whether  for  purposes 
of  appeal  or  otherwise."  State  ex  rel. 
Young  V.  Kent,  96  Minn.  255,  104  N.  W. 
948,  1  L.  E.  A.  (N.  S.)  826,  6  Ann. 
Cas.  905. 

66.  XT.  S. — Ames  v.  Kansas,  111  TJ. 
S.  449,  4  Sup.  Ct.  437,  28  L.  ed.  482. 
Ala. — State  v.  Price,  50  Ala.  568.  Cal. 
People  V.  Dashaway  Assn.,  84  Cal.  114, 

24  Pac.  277,  12  L.  R.  A.  117.  Fla. 
Buckman  v.  State,  34  Fla.  48,  15  So. 
697,  24  L.  E.  A.  806;  State  v.  Anderson, 
26  Fla.  240,  8  So.   1;   State  v.  Saxon, 

25  Fla.  342,  5  So.  801;  State  v.  Glea- 
son,  12  Fla.  190.  111.— People  v.  Healy, 
230  111.  280,  82  N.  E.  599,  602,  15  L.  E. 
A.  (N.  S.)  603;  People  v.  Bruennemer, 
168  HI.  482,  48  N.  B.  43;  People  v. 
Boya,  132  m.  60,  23  N.  E.  342;  EnS- 
minger  v.  People,  47  HI.  384,  95  Am. 
Dec.  495;  People  c*  rel.  Hoyne  ».  Hen- 
nessey, 184  HI.  App.  71.  Ind. — Eobert- 
son  V.  State,  109  Ind.  79,  10  N.  E. 
582,  643;  Eeynolds.u.  State,  61  Ind. 
392;  State  Bant  v.  State,  1  Blaekf. 
267.  Me.— State  v.  York  Light  &  Heat 
Co.,  113  Me.  144,  93  Atl.  61,  63.  Mass. 
Attdt'ney-General  i>.  Sullivan,  163  Mass. 
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446,  40  N.  B.  843,  28  L.  E.  A.  455. 
Miss. — Eodney  Commercial  Bank  v. 
State,  4  Smed.  &  M.  439.  Mo.— State 
V.  Lumber  Co.,  260  Mo.  212,  169  S.  W. 
145;  State  v.  Standard  Oil  Co.,  218 
Mo.  1,  116  S.  W.  902,  1007;  State  v. 
Taylor,  208  Mo.  442,  106  S.  W.  1023; 
State  ex  fel.  Walker  v.  ■  Equitable  Loan  & 
Inv.  Assn.,  142  Mo.  325,  41  S.  W.  916; 
State  V.  Lawrence,  38  Mo.  535;  State 
V.  Stewart,  32  Mo.  379.  N.  H. — Meehan 
V.  Baehelder,  73  N.  H.  113,  59  Atl. 
620,  6  Ann.  Cas.  462.  N.  J.— Attorney- 
General  V.  Delaware  &  B.  B.  E.  Co., 
38  N.  J.  L.  282.  N.  M.— See  Territory 
■ex  rel.  Hubbell  v.  Armijo,  14  N.  M. 
205,  89  Pac.  267,  268.  N.  T.— People 
V.  Cook,  8  N.  Y.  67,  59  Am.  Dec.  451; 
People  V.  Eichardson,  4  Cow.  97;  Peo- 
ple ex  rel.  Atty.-Gen.  v.  Utiea  Ins.  Co., 
15  Johns.  358,  8  Am.  Dec.  243.  N.  C. 
State  ex  rel.  Giles  v.  Hardie,  23  N.  C. 
42.  Pa. — Com.  v.  Browne,  1  Serg.  & 
E.  382.  Tex. — State  v.  De  Gress,  53 
Tex.  387.  Vt.— State  v.  Smith,  48  Vt. 
266. 

[a]  Indictment  Unnecessary.  —  A 
constitutional  provision  that  no  per- 
son shall  be  held  to  answer  for  a  ctim- 
inal  offense,  unless  on  the  indictment 
of  a  grand  jury  has  no  application  to 
an  information  in  the  nature  of  quo 
warranto.  Attorney-General  v.  Dela- 
ware &  B.  B.  E.  Co.,  38  N.  J.  L. 
282,  286;  State  v.  Standard  OU  Co.  v. 
Kentucky,  120  Tenn.  86,  110  S.  W.  565, 
574.  ' 

[b]  In  Form  Criminal*  in  Nature 
Civil. — The  information  in  the  nature 
of  quo  warranto  is  civil  in  its  na- 
ture, though  using  forms  and  punish- 
ments peculiar  to  criminal  law.  State 
ex  inf.  Dorian  ex  rel  Black  v.  Taylor, 
208  Mo.  442,  106  S.  W.  1023. 

[c]  Quo  Warranto  is  a  qua^-cSrtaiinal 
propeedlng,  instituted  in  the  name  of 
the  people,  in  the  discretion  of  the  dis- 
trict attorney.  People  v.  Green,  1 
Idaho  235. 

57.  State  v.  Biedler  (Del.  Super.), 
99  Atl.  278.  B«t  ^ee  People  v.  Garten- 
stein,  248  111.  546,  94.  N.  E.  128. 

58,  CoBsuH  the  Btatutes,  and  also 
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practice,  as  to  matters  of  pleading  and  jurisdiction  it  may  be  re- 
garded as  to  some  extent  a  criminal  prosecution,^'  yet  even  in  such 
jurisdictions  it  is  used  merely  as  a  civil  remedy."" 

3.  Exclusiveness  of  Quo  Warranto.  —  The  remedy  of  quo  war- 
ranto is  an  exclusive  remedy  to  test  the  right  to  a  public  office,"^  or 
to  enforce  a  forfeiture  of  corporate  franchises,"^  except  where  the 
statute  has  provided  another  remedy."^ 

B.  Effect  of  Existence  of  Other  Remedy.  —  1.  Generally. 
It  is  said  that  quo  warranto  is  an  extraordinary  remedy,  and  that 
where  an  ordinary  remedy,  complete  and  adequate,  exists,  quo  war- 
ranto will  not  lie."*  This  merely  means,  however,  that  although  in- 
dividual, or  private,  grievances  may  be  incidentally  connected  with 


Ala. — State  ex  ret  Goodgame  v.  Ma1> 
thews,  153  Ala.  646,  45  So.  307.  111. 
People  V.  Bruennemer,  168  111.  482,  48 
N.  E.  43.  Compare  People  v.  Garten- 
stein,  248  111.  546,  94  N.  E.  128.  Ind. 
Bobertson  v.  State,  109  Ind.  79,  10 
N.  E.  582,  586;  Reynolds  v.  State,  61 
Ind.  392.  Kan.— Gen.  Sta.,  1915,  §7595. 
S.  O. — Alexander  v.  McKenzie,  2  S.  C. 
81. 

59.  See  the  following  cases:  U.  S. 
Ames  V.  Kansas,  111  XJ.  S.  449,  4  Sup. 
Ct.  437,  28  L.  ed.  482,  stating  that  such 
was  the  rule  in  New  York,  WiBConsin, 
New  Jersey,  Arkansas  and  Illinois.  111. 
See  People  v.  Gartenstein,  248  111.  546, 
551,  94  N.  E.  128;  Hay  v.  People,  59 
111.  94;  Wight  v.  People,  15  111.  417; 
People  V.  Mississippi  &  A.  E.  Co.,  13 
lU.  66;  Bonnelly  v.  People,  11  111.  552, 
52  Am.  Dec.  459.  N.  J. — State  v.  Eoe, 
26  N.  J.  L.  215.  N.  Y.— People  ex  rel. 
Platner  v.  Jones,  18  Wend.  601. 

60.  Ames  v.  Kansas,  111  U.  S.  449, 
4  Sup.  Ct.  437,  28  L.  ed.  482.  See 
further.  Ark. — State  v.  Ashley,  1  Ark. 
279.  m.— Hay  v.  People,  59  111.  94; 
Wight  V.  People,  15  111.  417;  Donnelly 
V.  People,  11  HI.  552,  52  Am.  Dec. 
459.  N.  J.— State'!/-.  Eoe,  26  N.  J.  L. 
215.  N.  Y. — Attorney-General  v.  Utica 
Ins.  Co.,  2  Johns.  Ch.  371,  377;  People 
ex  rel.  Platner  v.  Jones,  18  Wend.  601. 
Wis. — State  v.  West  Wisconsin  Ey.  Co., 
34  Wis.  197,  213. 

61.  Ala. — Lee  v.  State,  49  Ala.  43. 
Cal. — Hull  V.  Superior  Court,  63  Cal. 
174.  ni. — Eafiferty  v.  McGowan,  136 
111.  620,  27  N.  E.  194.  See  Eichter 
V.  Burdock,  257  111.  410,  100  N,  E. 
1063.  Ind. — Parsons  is  Durand,  150 
Ind.  203,  49  N.  E.  1047;  Gass  v.  State, 
34  Ind.  425.  Nev. — State  v.  Sadler,  25 
Nev.  131,  58  Pac.  284,  59  Pac.  546,  68 
Pae.  128,  83  Am.  St.  Eep.  573.  N".  Y. 
Nichols   V.   MacLean,   101   N.   T.   526, 


5  N.  E.  347,  54  Am.  Eep.  730;  Palmer 
V.  E.pley,  4  Jones  &  S.  14,  45  How.  Pr. 
110;  New  York  v.  Conover,  5  Abb. 
Pr.  171;  People  ex  re!. ,  Hodgkinson  v. 
Stevens,  5  Hill  616.  Pa.— Gilroy's  Ap- 
peal, 100  Pa.  5.  Tex. — Grant  v.  Cham, 
bers,  34  Tex.  573.  Wis.— State  ex  rel. 
Lochachmidt  v.  Eaisler,  133  Wis.  672, 
114  N.  W.  118.  Bng.— Eeg.  v.  Chester, 
5  El.  &  Bl.  531,  25  L.  J.  Q.  B.  61, 
2  Jur.  (N.  S.)  114,  85  E.  C.  L.  530, 
119  Eng.  Eeprint  578.  Can. — Chaplin 
V.  Woodstock  Public  School  Bd.,  16 
Ont.  728. 

See  infra,  IV,  B,  1. 

62.  Ga. — State  v.  Savannah,  E.  M. 
Charlt.  250.  111.— Blake  v.  People,  109 
111.  504;  Osborn  v.  People,  103  111.  224; 
Aldermen  v.  School  Directors,  91  HI. 
179;  People  v.  Newberry's  Estate,  87 
111.  41;  Trumbo  v.  People,  75  111.  561; 
Wilmans  v.  Bk.  of  Illinois,  6  111.  667; 
Citizens'  Horse  Ey.  Co.  v.  City  of  Belle- 
ville, 47  111.  App.  388.  Hid. — Little  v. 
Danville  &  W.  L.  Plank-Eoad  Co.,  18 
Ind.  86.  Mass.— Attorney-General  'v. 
Tudor  Ice  Co.,  104  Mass.  239,  6  Am. 
Eep.  227.  Neb.— Clark  v.  Interstate 
Independent  Tel.  Co.,  72  Neb.  883,  101 
N.  W.  977.  Pa. — ^Irvine  v.  Lumber- 
man's Bank,  2  Watts  &  S.  190.  Va. 
Pixley  V.  Eoanoke  Nav.  Co.,  75  Va. 
320. 

See  infra,  IV,  C. 

63.  See  infra.  III,  B,  2,  and  the  title 
"Elections." 

States  in  which  quo  warranto  not 
available,  see  swpra,  II,  E,  note  45. 

64.  Kan.— State  v.  Sughrue,  36  Kan. 
225,  12  Pae.  935;  State  v.  Wilson,  30 
Kan.  661,  2  Pac.  828.  Neb. — State  v. 
Scott,  70  Neb.  681,  97  N.  W.  1021. 
Pa. — Com.  V.  Allegheny  Bridge  Co.,  20 
Pa.  185.  Can. — See,/«  re  Hammond,  24 
IT.  C.  Q.  B.  56.      • 
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alleged  usurpations  of  public  office,  or  with  alleged  corporate  wrongs 
or  abuses,  quo  warranto  will  not  lie  for  such  private  relief  when 
there  is  any  other  plain  and  adequate  ordinary  remedy,  either  at  law, 
or  in  equity.^"  But  where  quo  warranto  is  an  appropriate  remedy, 
the  fact  that  some  other  remedy  may  exist  will  not,  when  public 
interests  are  concerned,  or,  in  other  words,  when  the  state  or  the 
public  at  large  is  affected  by  the  alleged  wrong,  in  the  absence  of  a 
statute  making  such  other  remedy  exclusive,  prevent  the  use,  on 
the  part  of  the  state  of  the  extraordinary  remedy  of  quo  warranto.^^ 


65.  Ala. — State  ex  ret  Weatherly  v. 
BiTmingham  Waterworks  Co.,  185  Ala. 
388,  64  So.  23,  Ann.  Cas.  1916C,  166; 
North  Birmingham  v.  State,  166  Ala. 
122,  52  So.  202,  139  Am.  St.  Rep.  17. 
Ga.— Dart  v.  Houston,  22  Ga.  506.  111. 
See  People  v.  Darst,  265  111.  354,  106 
N.  B.  936;  People  v.  Cooper,  139  111. 
461,  487,  29  N.  E.  872;  People  v.  Whit- 
comb,  55  111.  172.  See  People  ex  rel. 
Koerner  v.  Eidgley,  21  111.  65.  Ind. 
State  V.  Shields,  56  Ind.  521.  Kan. 
Tarbox  v.  Sughrue,  36  Kan.  225,  12 
Pac.  935;  State  v.  Wilson,  30  Kan.  661, 
2  Pac.  828.  Mass. — Malone  v.  New 
York,  etc.  E.  Co.,  83  N.  E.  408.  Mich. 
People  V.  Every,  38  Mich.  405;  People 
ea;  rel.  Carpenter  v.  Wayland  Wood 
Mfg.  Co.,  33  Mich.  413.  Minn.— State 
V.  Moriarty,  82  Minn.  68,  84  N.  W. 
495;  State  v.  Lockerby,  57  Minn.  411, 
59  N.  W.  495.  Mo.— State  ex  rel.  Letch- 
er V.  Bearing,  253  Mo.  604,  162  S.  W. 
618;  State  ex  inf.  Crow  v.  Atchison,  T. 
&  S.  F.  Ey.  Co.,  176  Mo.  687,  75  S.  W. 
776,  63  L.  E.  A.  761.  Neb.— State  v. 
Scott,  70  Neb.  681,  97  N.  W.  1021. 
Nev.— State  t;.  Sadler,  25  Nev.  131,  58 
Pac.  284,  59  Pac.  546,  63  Pac.  128,  83 
A.m.  St.  Eep.  573.  N.  Y.— People  ex 
rel.  Macey  v.  Hillsdale  &  C.  Tpk.  Co., 
2  Johns.  190.  Ohio.— State  v.  Marlow, 
15  Ohio  St.  114.  See  State  v.  Taylor, 
15  Ohio  St.  137;  State  v.  Toledo  Ey. 
&  L.  Co.,  23  Ohio  C.  C.  603.  Pa. 
In  re  Town  Council's  Appeal,  15  Atl. 
730;  Com.  v.  Baxter,  35  Pa.  263;  Com. 
V.  Allegheny  Bridge  Co.,  20  Pa.  185. 
S.  C. — State  V.  Wadkins,  1  Eich.  L. 
42.  Can. — In  re  Hammond,  24  U.  0. 
Q.  B.  56. 

Compare  infra,  IV,  A. 

[.a]  Municipal  Contract. — The  reme- 
dy by  quo  warranto  cannot  be  used 
for  the  enforcement  or  forfeiture  of 
a  municipal  contract,  although  breaches 
of  the  contract  may  amount  to  an 
abuse  of  its  franchise  which  would 
then  support   an  information  for   the 
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purpose  of  forfeiting  the  franchise  in 
question  or  even  the  charter  of  the 
offender.  See  State  ex  rel.  Weatherly 
V.  Birmingham  Waterworks  Co.,  185 
Ala.  388,  64  So.  23,  Ann.  Cas.  1916C, 
166;  State  ex  rel.  Ferguson  v.  Birming- 
ham W.  W.  Co.,  164  Ala.  586,  591, 
51  So.  354,  137  Am.  St.  Eep.  69,  27 
L.  E.  A.  (N.  S.)  674,  20  Ann.  Cas. 
951;  Capital  City  Water  Co.  v.  State, 
105  Ala.  406,  430,  18  So.  62,  29  L.  E. 
A.  743. 

[b]  Remedy  Must  Be  Adequate. 
Where,  however,  another  alleged  remedy 
is  inadequate  for  the  purpose,  quo  war- 
ranto will  lie,  as  where,  for  example, 
a  statutory  remedy  in  a  contested  elec- 
tion case  does  not  authorize  the  re- 
moval from  office  of  the  contestee, 
while  quo  warranto  would  not  only  try 
the  title  to  the  office,  but  also  remove 
therefrom  the  defendant.  Tarbox  v. 
Sughrue,  36  Kan.  225,  12  Pac.  935. 

66.  Ala. — State  ex  rel.  Wetherly  v. 
Birmingham  Waterworks  Co.,  185  Ala. 
388,  64  So.  23,  Ann.  Cas.  1916C,  166; 
Capital  City  Water  Co.  v.  State,  105 
Ala.  406,  18  So.  62,  29  L.  E.  A.  743. 
Ill- — People  ex  rel.  Prazier  v.  Alten- 
berg,  260  III.  191,  103  N.  E.  67,  179 
111.  App.  416,  Ann.  Cas.  1914D,  272; 
Snowball  v.  People,  147  111.  260,  35 
N.  E.  538,  affirming  43  111.  App.  241. 
Mich. — Attorney-General  v.  A.  Booth  & 
Co.,  143  Mich.  89,  106  N.  W.  868.  Minn. 
State  V.  St.  Paul  &  S.  C.  E.  Co.  35 
Minn.  222,  28  N.  W.  245.  Miss.— Grand 
Gulf  E.  &  Bkg.  Co.  V.  State,  10  Smed. 
&  M.  428.  TS.  Y.— People  v.  Hillsdale 
&  C.  Turnpike  Eoad,  23  Wend.  254; 
"People  ex  rel.  McKinch  v.  Bristol  &  E 
Tpk.  Eoad,  23  Wend.  222;  People  ex 
rel.  Taylor  v.  Thompson,  21  Wend.  '235 
Ohio.— State'iJ.  Capital  City  Dairy  Co., 
62  Ohio  St.  350,  57  N.  E.  62,  57  L.  rI 
A.  181  {affirmed,  Capital  City  Dairy 
Co.  ?;.  State,  183  U.  S.  238,  22  Sup. 
Ct  120  46  L.  ed.  171);  'state  v. 
Toledo  Ey.  &  L.  Co.,  23  Ohio  Cir.  Ct. 


QVO  WARRANTO 


19 


It  is  no  answer  to  such  a  proceeding  insljituted  by  the  sovereign  power 
of  the  state,  and  for  the  protection  of  the  interests  of  the  public,  that 
the  individuals,  specially  aggrieved  have  their  remedy  by  ordinary 
private  action.^'  That  an  injunction  will  lie  to  restrain  a  foreign 
corporation  from  making  an  unlawful  combination,'*  or  that  the  of- 
ficers of  a  corporation  who  offend  against  the  laws  regulating  cor- 
porations may  be  punished  by  the  criminal  laws  of  the  state,"^  or 
that  the  power  of  impeachment  is  given  to  the  legislature  to  im- 
peach the  lieutenant-governor,^"  does  not  bar  the  state's  right  to 
proceed  in  quo  warranto  for  the  protection  of  the  public  interest. 
2.  Effect  of  Statutes.  —  a.  In  General.  —  It  is  also  the  general 
rule  that  although  other  remedies  may  be  provided  by  statute,  yet, 
unless  the  statute  makes  such  remedies  exclusive,  the  statutory  remedy 
will  be  regarded  only  as  concurrent  with  the  remedy  by  quo  warranto.'^ 
The  legislature,  however,  unless  the  constitution  preserves  the  remedy 
of  quo  warranto,'^  may  make,  by  clear  intendment,   the  statutory 


603.  Pa. — Com.  V.  Potter  County  "Water 
Co.,  212  Pa.  463,  61  Atl.  1099;  Birm- 
ingham &  E.  Tpk.  Boad  v.  Com.,  1 
Penny.  458. 

[a]  Duties  of  Public  Service  Cor- 
poration.— (1)  The  fact  that  a  city, 
in  its  contract  with  a  public  utility 
corporation,  reserves  a  right  to  rescind 
the  contract  for  failure  of  service, 
does  not  affect  the  right  of  the  state 
to  seek,  by  quo  warranto,  the  for- 
feiture of  the  charter  of  said  corpora- 
tion for  infractions  of  duty.  Capital 
City  Water  Co.  v.  State,  105  Ala.  406, 
18  So.  62,  29  L.  E.  A.  743.  (2)  And 
the  same  is  true,  although  the  statute 
may  provide  for  an  equitable  remedy 
in  favor  of  municipalities  to  enforce 
the  performance  of  duty  on  the  part 
of  public  service  corporations.  The 
one  looks  to  the  enforcement  of 
municipal  contracts,  the  other  to  the 
proper  use  of  franchises  granted  by 
the  state.  State  ex  rel.  Wetherly  v. 
Birmingham  Waterworks  Co.,  185  Ala. 
388,  64  So.  23,  Ann.  Cas.  1916C,  166. 

67.  Cal. — Peoi)le  v.  HoTden,  28  Cal. 
123.  Colo. — People  ex  rel.  Barton  v. 
Londoner,  13  Colo.  303,  311,  '22  Pac. 
764,  6  L.  R.  A.  444.  DaJi.— Territory 
V.  Hauxhurst,  3  Dak.  205,  213,  14  N. 
W.  432.  Kan. — State  ex  rel.  Little  «. 
University  of  Kansas,  55  Kan.  389,  40 
Pac.  656,  29  L.  E.  A.  378.  N.  Y. 
People  ex  rel.  Hatzel  v.  Hall,  80  N.  T. 
119;  People  V.  Hillsdale  &  C.  Tpk. 
Eoad,  23  Wend.  254;  People  ex  rel. 
Kinch  V.  Bristol  &  E.  Tpk.  Eoad,  23 
Wend.  222.  Ohio.— State  v.  Toledo  Ey. 
&  L.  Co.   23  Ohio  Cir,  Ct.  603, 


68.  Attorney-General  v.  A.  Booth  & 
Co.,  143  Mich.  89,  106  N.  W.  868. 

69.  State  ex  inf.  Hadley  v.  Delmar 
Jockey  Club,  200  Mo.  34,  92  S.  W. 
185,  98  S.  W.  539;  State  v.  Capital 
City  Dairy  Co.,  62  Ohio  St.  350;  57 
N.  E.  62,  57  L.  E.  A.  181. 

70.  State   v.    Gleason,   12   Ela.    190. 

71.  Ala.— State  v.  Elliott,  117  Ala. 
150,  23  So.  124;  Parks  v.  State,  100 
Ala.  634,  13  So.  756.  Cal.— People  v. 
Holden,  28  Cal.  123.  Colo. — People  v. 
Londoner,  13  Colo.  303,  22  Pac.  764, 
6  L.  E.  A.  444.  HI.— Snowball  v.  Peo- 
ple, 147  111.  260,  35  N.  E.  538;  Lincoln 
Park  Chapter  No.  177,  E.  A.  M.  v. 
Swatek,  105  HI.  App.  604.  Kan.— Tar- 
box  V.  Sughrue,  36  Kan.  225,  12  Pac. 
935.  See  Little  v.  Davis,  80  Kan.  777, 
104  Pac.  560.  Md.— Hamilton  v.  An- 
napolis &  E.  E.  Co.,  1  Md.  Ch.  107. 
Neb. — Kane  v.  People,  4  Neb.  509.  N.  J. 
Owen  V.  Whitaker,  20  N.  J.  Eq.  122. 
Pa. — Centre  &  K.  Turnpike  Eoad  Co. 
V.  McConaby,  16  Serg.  &  E.  140.  S.  D. 
Wright  V.  Lee,  4  S.  D.  237,  55  N.  W. 
931.  Tex. — State  v.  Southern  Pac.  E, 
Co.,  24  Tex.  80. 

72.  Ark. — Louisiana  &  N.  W.  E.  Co. 
V.  State,  75  Ark.  435,  88  S.  W.  559. 
Colo. — People  v.  Londoner,  13  Colo.  303, 
22  Pac.  764,  6  L.  E.  A.  444;  People 
V.  Keeling,  4  Colo.  129.  Kan. — State 
V.  Wilson,  30  Kan.  661,  2  Pac.  828; 
State  V.  Allen,  5  Kan.  213.  Miss. 
Hyde  v.  State,  52  Miss.  665.  Wis. 
State  V.  Baker,  38  Wis.  71,  80. 

[a]  Constitutional  Jurisdiction  of 
Supreme  Court. — The  constitutional  jur- 
isdiction  given   to   the    supreme    court 
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remedy  exclusive/^  and  such  intendment  may  be  declared  by  judicial 
construction  of  the  language  of  the  statute/* 

b.  Contested  Elections.  —  (I.)  in  General.  —  In  most  states, .  the 
statutes  provide ,  special  remedied  for  contesting  disputed  election 
cases,  authorizing  direct  litigation  between  contesting  claimants  to 
an  office,'"  and,  in  some  of  these  jurisdictions,  the  courts  hold  that 
the  election  contest  therein  provided  is  the  exclusive  remedy  for  de- 
termining the  respective  rights  of  the  rival  candidates/*  In  other 
states,  however,  it  is  held  that  the  existence  of  such  a  statutory  remedy 
does  not  deprive  the  courts  of  the  jurisdiction  of  the  remedy  of  quo 
warranto,  the  statutory  action  being  merely  cumulative/'    Moreover, 


in  quo  warranto  eases  cannot  be  abol- 
ished by  the  legislature.  See  Louisi- 
ana &  N.  W.  E.  Co.  V.  State,  75  Ark. 
435,  88  S.  W.  559;  State  v.  Wilson,  30 
Kan.  661,  2  Pac.  828;   State  v.  Allen, 

5  Ean.  213. 

73.  Ala. — ^Louisville,  etc.  E.  Co.  v. 
State  •ex  rel.  Gray,  154  Ala.  156,  45 
So.  296;  State  v.  Ensley,  142  Ala.  661, 
38  So.  802;  State  v.  Southern  Bldg., 
etc.  Assn.,  132  Ala.  50,  31  So.  375; 
State  V.  Elliott,  117  Ala.  172,  23  So. 
43.  Colo. — Burkholder  v.  People,  59 
Colo.  99,  147' Pac.  347;  Atchison,  T.  & 
S.  F.  E.  Co.  V.  People,  5  Colo.  60; 
Central  &  G.  Eoad  Co.  v.  People,  5 
Colo.   39.     Mo. — State   v.   Atchison,   T 

6  S.  F.  E.  Co.,  176  Mo.  687,  75  S.  W, 
776,  63  L.  E.  A.  761.  N.  Y.— People 
ex  rel.  Hatzel  v.  Hall,  80  N.  Y.  117 
People  V.  Cook,  8  N.  Y.  67,  59  Am^ 
Dec.  451;  People  v.  Pease,  30  Barb, 
588  (afflrmed  in  27  N.  Y.  45,  84  Am, 
Dec.  242) ;  People  ex  rel.  Hill  v.  Collins 
34  How.  Pr.  336.  Ohio.— State  v.  Me 
Lain,  58  Ohio  St.  313,  50  N.  E.  907 
State  V.  Funk,  16  Ohio  C.  C.  155,  8 
Ohio  Cir.  Dec.  782.  Wis.— State  v. 
West  Wisconsin  Ey.  Co.,  34  Wis.  197 
State  V.  Messmore,  14  Wis.  115;  At 
torney-General  v.  Foote,  11  Wis.  14,  78 
Am.  Dec.  689.  Eng. — Eeg.  v.  Morton 
(1892),  1  Q.  B.  39,  56  J.  P.  105,  61 
L.  J.  Q.  B.  39,  65  L.  T.  N.  S.  611,  40 
Wkly.  Eep.  109. 

74.  Colo. — People  v.  Boughton,  5 
Colo.  487;  Atchison,  T.  &  S.  F,  E.  Co. 
V.  People,  5  Colo.  60;  People  v.  Colo- 
rado E.  Ey.  Co.,  8  Colo.  App.  301,  46 
Pac.  219.  Ohio.— State  v.  Funk,  16 
Ohio  C.  C.  155,  8  Ohio  Cir.  Dec.  782. 
Pa. — Com.  V.  Garrigues,  28  Pa.  9,  70 
Am.  Dec.  103. 

[a]  Clear  Expression  of  Intention, 
It  is  generally  held,  however,  that  un- 
lesa   the   legislative    intent    to    take 
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away  from  the  courts  the  remedy  of 
quo  warranto  is  clearly  expressed,  the 
jurisdiction  remains  undisturbed.  Colo. 
People  V.  Londoner,  13  Colo.  303,  22 
Pac.  764,  6  L.  E.  A.  444.  N.  J.— State 
V.  Camden,  47  N.  J.  L.  64,  54  Am. 
Eep.  117.  Wis.— State  v.  Kempf,  69 
Wis.  470,  34  N.  W.  226,  2  Am.  St. 
Eep.  753. 

75.  Moody  v.  Lowrimore,  74  Ark. 
421,  86  S.  W.  4O0,  402.  See  the  title 
"Elections." 

76.  Ark. — ^Baxter  v.  Brooks,  29  Ark. 
173;  State  v.  Baxter,  28  Ark.  129. 
Ga. — Cutts  V.  Scandrett,  108  Ga.  620, 
34  S.  E.  186.  Ky.— Steele  v.  Meade, 
98  Ky.  614,  33  S.  W.  944;  Batman  v. 
Megowan,  1  Mete.  533.  Me. — ^Prince  v. 
Skillin,  71  Me.  361,  36  Am.  Eep.  325. 
Mass. — Peabody  v.  School  Committee, 
115  Mass.  383.  Mich. — People  v.  Every, 
38  Mich.  405.  Minn.— State  v.  Moriar- 
ity,  82  Minn.  68,  .84  N.  W.  495;  State 
V.  Gates,  35  Minn.  385,  28  N.  W.  927. 
Nev. — Garrard  v.  Gallagher,  11  Nev. 
382.  N.  O.—O 'Hara  i;.  Powell,  80  N.  C. 
103.  Ohio.— Dalton  v.  State,  43  Ohio 
St.  652,  3  N.  E.  685;  State  v.  Marlow, 
15  Ohio  St.  114;  State  v.  Taylor,  15 
Ohio  St.  137.  Pa. — Com.  v.  Henszey, 
81  Pa.  101,  30  Leg.  Int.  117;  Com. 
V.  Leech,  44  Pa.  332;  Hulseman  v. 
Eems,  41  Pa.  396;  Com.  v.  Baxter,  35 
Pa.  263;  Com.  v.  Garrigues,  28  Pa.  9, 
70  Am.  Deo.  103.  S.  C— State  v. 
Bowen,  8  S.  C.  400;  State  «.  Wad- 
kins,  1  Eich.  L.  42.  Tenn.— State  v. 
Gossett,  9  Lea  644;  Hyde  v.  Trewhitt, 
7  Coldw.  59. 

77.  Ala.— State  v.  Elliott,  117  Ala. 
150,  23  So.  124;  State  v.  Gardner,  43 
Ala.  234;  Wammack  v.  Holloway,  2 
Ala.  31.  Compare  Parks  v.  State,  100 
Ala.  634,  13  So.  756.  Oal.— People  v. 
Holden,  28  Cal.  123.  Colo.— People  v. 
Londoner,  13  Colo.   303,  22  Pae.   764, 
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wherever,  in  any  case,  the  special  remedy  offered  by  the  statute  is 
not  adequate,  quo  -warranto  will  lie." 

(n.)    Members  of  Legislature The  courts  have   no  jutisdietion  to 

inquire  by  quo  warranto  as  to  the  right  of  any  person  to  a  seat  as  a 
member  of  the  legislature,  with  a  view  of  ousting  him  from  the  same, 
as  the  power  to  judge  such  a  right  is  vested  in  each  house,  and  is 
exclusive/* 

(III.)  Members  of  Municipal  Councils.  —  The  same  principle,  as  in  the 
case  of  legislative  members,  is  sometimes  applied  to  the  members  of 
municipal  councils  or  other  inferior  tribunals,  it  being  held  that  quo 
warranto  will  not  lie  to  contest  elections  to  such  bodies,  since  they 
have  exclusive  power  to  determine  their  own  membership.*"     Other 


6  L.  E.  A.  444.  HI. — People  ex  rel. 
Frazier  v.  Altenberg,  260  111.  191,  103 
N.  E.  67,  affirming  179  111.  App.  416, 
Ann.  Cas.  1914D,  272;  Snowball  v.  Peo- 
ple, 147  111.  260,  35  N.  E.  538  (af- 
Jirming  43  111.  App.  241);  Simons  v. 
People,  119  111.  617,  9  N.  E.  220  (r~e- 
versing  18  111.  App.  588) ;  Stephens  v. 
People,  89  111.  337;  Garms  v.  People, 
108  111.  App.  631.  Ind.— State  v.  Shay, 
101  Ind.  36;  State  v.  Gallagher,  81  Ind. 
558;  State  v.  Adams,  65  Ind.  393.  la. 
Haverstock  v.  Aylesworth,  113  Iowa 
378,  85  N.  W.  634;  State  v.  Funck,  17 
Iowa  365.  Kan. — Little  v.  Davis,  80 
Kan.  777,  104  Pac.  560;  Tarbox  v. 
Sughrue,  36  Kan.  225,  12  Pac.  935. 
Miss. — Harrison  v.  Greaves,  59  Miss. 
4o3;  Hyde  v.  State,  52  Miss.  665.  Mo. 
State  V.  Francis,  88  Mo.  557;  State  v. 
Fitzgerald,  44  Mo.  425.  Neb. — State 
ex  rel.  Love  v.  Cosgrave,  85  Neb.  187, 
122  N.  W.  885,  26  L.  E.  A.  (N.  S.) 
207;  State  v.  Frantz,  55  Neb.  167,  75 
N.  "W.  546;  State  v.  Boyd,  31  Neb.  682, 
48  N.  W.  739,  51  N.  W.  602;  State 
V.  Frazier,  28  Neb.  438,  44  N.  W.  471; 
Kane  v.  People,  4  Neb.  509.  N.  J. 
State  V.  Clerk  of  Passaic  County,  25 
N.  J.  L.  354.  N.  Y.— People  ex  r-el. 
Hatzel  V.  Hall,  80  N.  Y.  117;  People 
V.  Cook,  8  N.  Y.  67,  59  Am.  Dec.  451; 
People  ex  rel.  Eastman  v.  Seaman,  5 
Denio  409;  People  ex  rel.  Van  Voast 
V.  Van  Slyck,  4  Cow.  297.  Ore. — State 
V.  McKinnon,  8  Ore.  493.  Tex. — Gray 
V.  State,  92  Tex.  396,  49  S.  W.  217; 
McAllen  v.  Ehodes,  65  Tex.  348;  Gray 
V.  State,  19  Tex.  Civ.  App.  521,  49 
8.  W.  699.  Wis. — State  v.  Messmore, 
14  Wis.  115;  Attorney-General  v.  Bar- 
stow,  4  Wis.  567. 

[a].  Distinguished  From  Election 
Contests. — There  is  a  difference,  under 
some   of   the     statutes,    between    the 


scope  of  the  relief  given  in  quo  war- 
ranto and  election  contest  proceedings. 
Thus,  under  the  former,  the  only  judg- 
ment may  be  ouster  from  office,  or, 
in  many  states,  the  installation  also 
of  the  relator.  Under  an  election  con- 
test case,  however,  a  contestant  may, 
for  example,  obtain  a  certificate  of  his 
election  or  the  result  may  be  a  dec- 
laration of  the  illegality  of  the  elec- 
tion and  the  ordering  of  another  elec- 
tion. See  Cole  v.  State  (Tex.  Civ, 
App.),  163  S.  W.  353. 

[b]  Discretion  of  Court. — Altliough 
the  remedies  may  be  concurrent,  and 
the  doctrine  of  election  of  remedies 
may  not  apply  in  such  a  case,  yet 
where  plaintiff  brought  an  action  in 
quo  warranto  to  oust  defendant  in  a 
contested  election  case,  and  alleged  in 
his  petition  that  he  had  previously 
pursued  the  statutory  method  of  de- 
ciding the  contest  until  confronted  by 
an  adverse  ruling  of  the  court  when 
he  dismissed  the  case,  the  court  may 
in  its  discretion  refuse  to  entertain 
the  action.  Little  v.  Davis,  80  Kan. 
777,  104  Pac.  560. 

78.  Ala.— State  v.  Elliott,  117  Ala. 
172,  23  So.  43.  Ga.— Hathcock  v.  Mc- 
Gouirk,  119  Ga.  973,  47  S.  E.  563. 
111.— Eafferty  v.  McGowan,  136  111.  620. 
27  N.  E.  194.  Ind.— Gass  v.  State,  34 
Ind.  425.  Ohio. — State  v.  Goodale,  7 
Ohio  Dec.  704,  4  Wkly.  L.  Bui.  1065. 
Fa..— In  re  Murphy,  S  Pa.  Dist.  445,  22 
Pa.  Co.  Ct.  29. 

79.  Cal.— People  v.  Metzker,  47  Cal. 
524.  Kan. — State  v.  Tomlinson,  20  Kan. 
692.  Pa. — Com.  v.  Henszey,  *81  Pa. 
101,  30  Leg.  Int.  117. 

80.  Colo. — Darrow  v.  People,  8  Colo. 
417,  8  Pac.  661.  Ohio.— See  State  v. 
O'Brien,  47  Ohio  St.  464,  25  N.  E. 
121;   State  v.  Berry,  47  Ohio  St.  232, 
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cases  hold,  however,  that  the  reasons  applicable  to  a  state  legislature 
do  not  apply  to  the  council  of  a  city,  and,  therefore,  a  provision  in 
a  city  charter  making  its  council,  or  governing  board,  "the  judge  of 
the  election,  returns  and  qualifications  of  its  own  members,"  does  not 
take  away  from  the  courts  the  cumulative  jurisdiction  of  quo  war- 

IV."  GROUNDS  FOR  THE  REMEDY.  — A.  In  General.  — The 
general  grounds  for  which  the  remedy  of  quo  warranto  lies  may  be 
designated  broadly  as  follows:  (1)  The  usurpation  of,  intrusion  into, 
or  unlawfully  holding  or  exercising  any  public  offtce,  or  any  office 
in  any  private  corporation;  (2)  misconduct  in  public  office  sufficient 
to  justify  a  forfeiture  of  the  office;  (3)  usurpations,  abuses,  and 
neglect  of  franchises.  Speaking  even  more  briefly,  the  grounds  may  be 
summarized  as  the  usurpations  or  abuses  of  public  offices  and  fran- 
chises.*^ In  the  modern  application  of  the  remedy,  the  occasions  for 
Its  use,  unless  the  statutes  otherwise  specify,  are  to  be  determined 


24  N.  E.  266.  Pa. — Com.  .ex  rel. 
Needles  v.  Henszey,  *81  Pa.  101,  30 
Leg.  Int.  117  (^affirming  9  Phila.  490); 
Com.  V.  Leech,  44  Pa.  332;  Com.  v. 
Barger,  20  Leg.  Int.  101.  Tex. — Seay 
V.  Hunt,  55  Tex.  545. 

[a]  Express  Statute. — Thus,  where 
the  Pennsylvania  statute  providing  for 
the  city  government  of  Philadelphia 
stipulated  expressly  that  "The  Select 
and  Common  Councils  respectively  shall 
in  like  manner  as  each  branch  of  the 
legislature  of  this  Commonwealth  judge 
and  determine  upon  the  qualifications 
of  their  members,"  it  was  held  that 
a  complaint  of  an  "undue  election" 
of  a  member  was  to  be  determined  by 
the  councils,  and  not  by  quo  warranto. 
Com.  V.  Henszey,  *81  Pa.  101,  30  Leg' 
Int.  117. 

81.  Fla. — State  v.  Anderson,  26  Fla. 
240,  8  So.  1.  Ga.— Hardin  v.  Colquitt, 
63  Ga.  588.  Ind.— State  v.  Shay,  101 
Ind.  36;  State  v.  Adams,  65  Ind.  393. 
la. — State  v.  Funek,  17  Iowa  365.  liliim. 
State  V.  Gates,  35  Minn.  385,  28  N.  W. 
927;  State  v.  Dowlan,  33  Minn.  536,  24 
N.  W.  188.  Mo.— State  v.  Fitzgerald, 
44  Mo.  425.  N".  J.— Kendall  v.  Cam- 
den, 47  N.  J.  L.  64,  54  Am.  Rep.  117. 
N.  Y. — People  ex  ml.  Hatzel  v.  Hall, 
80  N.  Y.  117.  Wis.— State  v.  Kempf, 
69  Wis.  470,  34  N.  W.  226,  2  Am. 
St.  Eep.  753. 

[a]  Illegal  Election. — Quo  warranto 
may  be  brought  against  a  person  who 
assumes  to  exercise  the  office  of  a 
member  of  the  council  from  a  ward 
having  no  legal  existence,  or  by  means 
of  an  illegal  election.  State  «.  O'Brien, 
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47  Ohio  St.  464,   25  I^.  B.   121;   Com. 
V.  Meeser,  44  Pa.  341. 

[b]  Legal  Disqualification.  —  Al- 
though a  city  council  may  be  the  ex- 
clusive judge  of  the  qualittcations  and 
elections  of  its  members,  the  court 
may  by  quo  warranto  determine  wheth- 
er as  a  matter  of  law  the  facts  con- 
stitute a  disqualification.  Holbroek  v. 
Smedley,  79  Ohio  St.  391,  87  N.  E. 
269. 

82.  Ark. — Moody  v.  Lowrimore,  74 
Ark.  421,  86  S.  W.  4^0,  402;  State 
V.  Evans,  3  Ark.  585,  36  Am.  Dee.  468. 
la. — State  ex  rel.  Fullerton  v.  Des 
Moines  City  Ey.  Co.,  135  Iowa  694, 
109  N.  W.  867,  870;  Daniels  v.  New- 
bold,  125  Iowa  193,  100  N.  W.  1119, 
1120.  Mo. — State  ex  rel.  Jump  v. 
Louisiana,  B.  G.  &  A.  Gravel  Road 
Co.,  187  Mo.  439,  86  S.  W.  170,  172. 
N.  M. — Albright  v.  Territory,  13  N.  M. 
64,  79  Pac.  719,  722,  11  Ann.  Cas. 
1165.  Okla. — Matney  v.  King,  20  Okla. 
22,  93  Pac.  737,  745.  Tex.— Callaghan 
V.  Irvin,  40  Tex.  Civ.  App.  453,  90 
S.  W.  335,  337.  Wis.— State  ex  rel. 
Attorney-General  v.  Norcross,  132  Wis. 
534,  112  N.  W.  40,  122  Am.  St.  Rep. 
998.  ^ 

[a]  The  ancient  writ,  as  said  by 
Blackstone,  lay  "against  him  who 
claims  or  usurps  any  office  or  fran- 
chise." Com.  in,  262.  See  Nichols 
V.  MacLean,  101  N.  Y.  526,  534,  5 
N.  E.  347,  54  Am.  Eep.  730;  People 
V.  Loew,  19  Misc.  248,  44  N.  Y.  Supp. 
42,  26  Civ.  Proc.  132;  Barley  v.  Eegina, 
12  CI.  &  Pin.  530,  537,  8  Eng.  Reprint 
1513. 
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by  the  common  law  rules.^'  The  statutes  sometimes  designate  the 
grounds  for  quo  warranto,  but,  as  a  rule,  such  statutory  designations 
are  merely  declaratory  of  the  grounds  existing  at  common  law,**  al- 
though, in  some  jurisdictions,  the  scope  of  the  remedy  may  be  ex- 
tended.*" 

Public  Interest  Essential The  early  use  of  the  writ  of  quo  warranto 

was  limited  to  the  redress  of  intrusions  into,  or  usurpations  of,  the 
offices  or  franchises  of  the  king,*^  but  in  the  course  of  its  historical 
evolution,  the  remedy  came  into  more  general  use  in  its  present  form 
for  the  benefit  of  the  people  collectively.*^  It  is  not  a  proceeding, 
however,  to  redress  private  grievances,  or  to  establish  and  determine 
merely  private  rights  and  interests,**  but  lies  for  the  protection  of 
the  public  and  the  benefit  of  the  community  rather  than  for  the 
gratification  or  protection  of  any  particular  individual,*^  and  is  in 
the  nature  of  a  public  prosecution  to  recover  to  the  state  usurped  or 


83.  State  v.  Boston,  C.  &  M.  E.  Co., 
25  Vt.  433. 

[a]  Writ  amd  Iuforma<tion  Coexten- 
sive.— In  the  absence  of  any  statutory 
extension  of  its  scope,  the  information 
ia  coextenBive  with  and  is  limited  in 
its  application  to  the  same  cases  as 
the  writ.  Ark. — ^State  v.  Ashley,  1  Ark. 
279,  515.  Ind.  Ter. — Painter  v.  United 
States,  6  Ind.  Ter.  505,  98  S.  W.  352. 
Pa. — Com.  V.  Murray,  11  Serg.  &  E. 
73,  14  Am.  Dec.  614.  But  compare 
Darley  v.  Eeg.,  12  CI.  &  Fin.  520,  8 
Eng.  Eeprint  1513. 

[b]  Under  the  substituted  statutory 
actions,  the  jurisdiction  of  such  actions 
is  to  be  measured  by  reference  to  the 
common  law.  Little  v.  Davis,  80  Kan. 
777,  104  Pac.  560;  State  v.  Wilson,  30 
Kan.  661,  2  Pac.  828.  ■Compare  supra, 
II,  E. 

84.  Consult  the  statutes,  and  see 
supra,  II,  E. 

85.  See  the  statutes  and  Hurd's 
Eev.  StB.,  1905,  ch.  112,  §1;  People 
V.  Healy,  230  111.  280,  82  N.  B.  599, 
15  L.  K.  A.  (N.  S.)  603;  Kan.  Gen. 
Sts.,  1915,  §7596. 

Nature  and  effect  of  constitutional 
and  statutory  provisions,  see  supra, 
II,  E. 

86.  Eex  V.  Shepherd,  4  T.  E.  381; 
Eex  V.  Ponsonby,  Says.  245,  96  Eng. 
Eeprint  868,  100  Eng.  Eeprint  1075. 
See  supra,  II. 

87.  State  v.  York  Light  &  Heat  Co., 
113  Me.  144,  93  Atl.  61. 

Historical    development,    see    supra, 

n. 

88.  U.  S. — Eeagan  v.  Farmers*  Loan 
ft  Tr.  Co.,  154  U.  8.  362,  14  Sup.   Ct. 


1047,  38  L.  ed.  1014.  Ark.— Eamsey 
V.  Carhart,  27  Ark.  12.  Colo. — People 
■V.  Grand  River  Bridge  Co.,  13  Colo. 
H,  21  Pac.  898,  16  Am.  St.  Eep.  182. 
Ha. — State  v.  Bryan,  50  Pla.  293,  39 
So.  929.  HI.— People  v.  Cooper,  139  111. 
461,  29  N.  E.  872;  Swarth  v.  People, 
109  111.  621;  People  v.  Eidgley,  21  111. 
65;  People  v.  Alexander,  162  111.  App. 
21;  People  V.  Wild  Cat  Special  Drain- 
age Dist.,  31  lU.  App.  219.  Ind.— State 
V.  Hare,  121  Ind.  308,  23  N.  E.  145. 
Ia. — State  v.  Higby  Co.,  130  Iowa  69, 
106  N.  W.  382,  114  Am.  St.  Eep.  409. 
Kan. — Baughman  v.  Nation,  76  Kan. 
668,  92  Pac.  548.  Mass.— Haupt  v. 
Eogers,  170  Mass.  71,  48  N.  E.  1080, 
private  rights  of  stockholders  of  a 
corporation.  Mich.  —  Attorney-General 
V.  Detroit  Suburban  E.  Co.,  96  Mich. 
65,  55  N.  W.  562;  People  v.  Ft.  Wayne 
&  E.  Ey.  Co.,  92  Mich.  522,  52  N.  W. 
1010,  16  L.  E.  A.  752;  Attorney-General 
V.  Geerlings,  55  Mich.  562,  22  N.  W. 
89  (title  to  an  ecclesiastical  office); 
People  V.  Mutual  Gaslight  Co.,  38  Mich. 
154.  Mo. — State  ex  inf.  Crow  v.  Atchi- 
son, T.  &  S.  F.  Ey.  Co.,  176  Mo.  687, 
75  S.  W.  776,  63  L.  E.  A.  761.  Utah. 
Cupit  V.  Park  City  Bank,  20  Utah  292, 
58  Pac.  539.  Wash. — State  ea>  rel.  City 
of  Port  Angeles  v.  Morse,  56  Wash.  654, 
106  Pac.  147.  Eng. — Eex  v.  Ogden,  10 
Barn.  &  C.  230,  21  E.  C.  L.  104,  109 
Eng.  Eeprint  436;  Darley  v.  Eeg.,  12 
CI.  &  Pin.  520,  8  Eng.  Eeprint  1513. 
Compare  supra,  III,  B,  1. 

Who  may  be  relator,  see  infra,  V, 
B,  1. 

89.    Toncray  v.  Budge,  14  Idaho  621, 
95  Pac.  26. 
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forfeited  offices  or  franchises.""  It  is  available,  therefore,  at  common 
la-W,  only  where  the  public,  in  theory,  at  least,  have  some  interest  in 
the  cause."^  By  statute,  however,  such  a  remedy  may  be  expressly 
given  even  for  the  protection  of  purely  private  interests."^ 

B.  Offices.  —  1.  In  Genera,!.  —  Quo  warranto  is,  in  most  juris- 
dictions, the  proper  remedy,  either  by  force  of  the .  common  law  or 
by  statute,  for  trying  title  to  a  public  office;  that  is,  to  determine 
whether  the  incumbent  has  unlawfully  usurped  or  intruded  into,  or 
is  unlawfully  holding,  such  an  office,  and,  if  so,  to  oust  such  in- 
cumbent therefrom."^    For  such  purpose,  the  writ  of  quo  warranto,'* 


90.  state  on  inf.  of  Wear  v.  Busi- 
ness Men's  Athletic  Club,  178  Mo.  App. 
548,  163   S.  W.  901. 

Civil  or  criminal  nature,  see  supra, 
III,  A,  2. 

91.  State  V.  Bryan,  50  Pla.  293,  S9 
So.  929. 

92.  People  v.  Healy,  230  111.  280,  82 
N.  E.  599,  15  L.  E.  A.  (N.  S.)  603; 
Hartnett  v.  Plumbers'  Supply  Assn., 
169  Mass.  229,  47  N.  E.  1002,  38  L.  K. 

A.  194.     And    see    Eice    v:     National 
Bank  of  Com.,  126  Mass.  300. 

Trying  title  to  ofice,  see  infra,  IV, 

B,  1. 

93.  Ala. — Ex  parte  Harris,  52  Ala. 
87,  23  Am.  Eep.  559;  State  v.  Paul, 
5  Stew.  &  P.  40.  Cal. — ^People  v. 
Scannell,  7  Cal.  432;  People  v.  Olds, 
3  Cal.  167,  58  Am.  Dee.  398.  Conn. 
Harrison  v.  Simonds,  44  Conn.  318; 
Duane  v.  McDonald,  41  Conn.  517.  G-a. 
Bonner  v.  State,  7  Ga.  473.  lU. — Dela- 
hanty  v.  Warner,  75  111.  185, 1 20  Am. 
Eep.  237;  People  v.  Matteson,  17  111. 
167;  People  v.  Porquer,  1  111.  104; 
People  ex  rel.  Hoyne  v.  Northup,  184 
111.  App.  638;  Garms  v.  People,  108 
111.  App.  631.  Ind.— Wells  v.  State,  175 
Ind.  380,  94  N.  E.  321,  Ann.  Cas. 
1913C,  86;  Parsons  v.  Durand,  150  Ind. 
203,  49  N.  E.  1047;  Hardenbrook  v. 
Ligonier,  95  Ind.  70.  la. — State  v.  Min- 
ton,  49  Iowa  591;  Desmond  v.  Mc- 
Carthy, 17  Iowa  525.  Ky. — Taylor  v. 
Com.,  3  J.  J.  Marsh.  401.  La. — Peters 
V.  Bell,  51  La.  Ann.  1621,  26  So.  442; 
State  V.  Gastinel,  18  La.  Ann.  517; 
Terry  v.  Staufifer,  17  La.  Ann.  306,  360. 
Hass. — Com.  v.  Fowler,  10  Mass.  290. 
Mich. — Lachance  v.  Bd.  of  Canvassers, 
157  Mich.  679,  122  N.  W.  271.  Miss. 
Moore  v.  Caldwell,  Freem.  Ch.  222. 
Mo. — State  v.  Thompson,  36  Mo.  70; 
St.  Louis  County  Court  v.  Sparks,  10 
Mo.  117,  45  Am.  Dec.  355;  Hx  parte 
Bellows,  1  Mo.  115.    Nev. — State  ex  rel. 
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Spring-Meyer  v.  Baker,  35  Nev.  300, 
129  Pac.  452.  N.  H. — Meehan  v.  Bach- 
elder,  73  N.  H.  113,  59  Atl.  620,  6 
Ann.  Cas.  462.  N.  J. — Stokes  v.  Cam- 
den County,  35  N.  J.  L.  217.  N.  Y. 
People  ex  rel.  Woodill  v.  Tighe,  145 
App.  Div.  606,  130  N.  Y.  Supp.  402; 
People  V.  Sheehan,  128  App.  Div.  743, 
113  N.  Y.  Supp.  230;  People  ex  rel. 
Arcularius  v.  New  York,  3  Johns.  Cas. 
79.  N.  C— Salisbury  v.  Croom,  167 
N.  C.  223,  83  S.  E.  354;  Ehodes  v. 
Love,  153  .N.  C.  468,  470,  69  S.  E. 
436;  Ellison  v.  Ealeigh,  89  N.  C.  125; 
Davis  V.  Moss,  81  N.  C.  303;  Saunders 
V.  Gatling,  81  N.  C.  298;  Swain  17. 
McEae,  80  N.  C.  Ill;  Sneed  v.  Bullock, 
77  N.  C.  282;  Brown  v.  Turner,  70  N. 
0.  93;  Ex  parte  Daughtry,  28  N.  C. 
155.  Ohio. — State  v.  Conser,  24  Ohio 
C.  C.  270.  Okla.— MoKee  v.  Election 
Bd.,  36  Okla.  258,  128  Pac.  294.  Pa. 
Com.  V.  Clark,  249  Pa.  109,  94  A'tl.  473; 
Updegraff  v.  Crans,  47  Pa.  103;  Com. 
1/.  Perkins,  7  Pa.  42;  Hagner  v.  Hey- 
berger,  7  Watts  &  S.  104,  42  Am.  Dec. 
220,  3  Pa.  L.  J.  370;  Com.  v.  Philadel- 
phia County  Comrs.,  6  Whart.  476; 
Com.  V.  Phillips,  1  Del.  Co.  41;  Jones 
V.  Gilroy,  13  Lane.  Bar  207.  S.  C. 
State  V.  Deliesseline,  1  McCord  52.  S.  D. 
State  ex  rel.  Pryor  v.  Axness,  31  S.  D. 
125,  139  N.  W.  791;  State  ex  rel  Walk- 
lin  V.  Shanks,  25  S.  D.  55,  125  N.  W. 
122.  Tex.— State  v.  Owens,  63  Tex. 
261;  Ex  parte  Colin  De  Bla,nd,  Dall. 
Dig.  406.  Va.— Kilpatrick  v.  Smith,  77 
Va.  347.  Can. — Tod  v.  Mager,  22  Man. 
136,  1  D.  L.  E.  565. 

See  supra.  III,  A,  3. 

[a]  Intrusion  Proceedings.  —  In 
Louisiana,  the  proceedings  to  remedy 
the  usurpation  of  public  oflce  are 
known  as  "Intrusion  Proceedings." 
See  State  v.  Mount,  21  La.  Ann.  177. 

94.  Blackatone  Com.  II,  263;  Greene 
V.  Knox,  175  N.  Y.  432,  67  N.  E.  910, 
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or  information  in  the  nature  of  quo  warranto,'^  was  the  remedy  from 
early  times.  In  fact,  in  absence  of  a  special  statutory  remedy,  quo 
warranto  is  the  exclusive  remedy,^"  neither  certiorari,^'  nor  man- 
damus,°*  being  appropriate.  The  validity  of  such  a  title  is  not  sub- 
ject to  collateral  attack.^®  Quo  warranto  is  not  a  proceeding  against 
the  officer,  or  the  individual,  but  an  inquiry  as  to  his  right  to  hold 
the  office,^  and,  at  common  law,  it  is  not  a  proceeding  primarily  in 
the  interest  of  any  individual,  but  is  intended  to  protect  the  public 
generally  against  the  unlawful  usurpation  of  offices.  The  determination 
of  the  contestant's  title  to  the  office  is  not  in  issue.^  In  this  respect, 
quo  warranto  proceedings,  at  common  law,  differ  materially  from 
statutory  election  contests  in  the  primary  and  principal  purpose  for 


912;  People  ex  r<el.  McLaughlin  v.  Board 
of  Police  Comrs.,  174  N.  Y.  450,  67 
N.  E.  78,  95  Am.  St.  Eep.  596;  Nichols 
V.  MacLean,  101  N.  Y.  526,  534,  5 
N.  E.  347,  54  Am.  Eep.  730. 

95.  Brooks  v.  State,  3  Boyce  (Del.) 
1,  79  Atl.  790,  795,  Ann.  Cas.  1915A, 
1133,  51  L.  E.  A.  (N.  S.)  1126;  Attor- 
ney-General V.  Sullivan,  163  Mass.  446, 
40  N.  B.  843,  28  L.  E.  A.  455. 

[a]  England  —  Offices  Created  by 
Statute. — In  the  case  of  Darley  v.  Ee- 
gina,  12  CI.  &  Fin.  520,  8  Eng.  Ee- 
print  1513,  the  court  decided  that  an 
office  created  by  statute,  even  as  one 
created  by  charter  of  the  crown,  was 
properly  the  subject  of  an  information 
in  quo  warranto  in  case  of  its  alleged 
usurpation.  Certain  previous  cases, 
holding  that  the  office  must  have  been 
created  by  the*  crown,  are  no  longer 
authorities.  See,  for  example,  Eex  v. 
Eamsden,  3  Ad.  &  El.  456,  30  E.  C.  L. 
219,  111  Eng.  Eeprint  487;  In  re  Aston 
Union,  6  Ad.  &  El.  784,  33  E.  C.  L. 
411,  112  Eng.  Eeprint  301. 

96.  See  supra,  III,  A,  3. 

97.  State  v.  Bayonne  (N.  J.),  33 
Atl.  734,  735;  Stitea  v.  Board,  58  N.  J. 
L.  340,  33  Atl.  737.  See  also  Simon 
V.  Hoboken,  52  N.  J.  L.  367,  19  Atl. 
259;  Haines  v.  Camden,  47  N.  J.  L. 
454,  1  Atl.  515. 

98.  See  the  title  "Officers,"  section 
V,  C;  also  8  Standard  Proc.  41,  and 
Hoy  V.  State,  168  Ind.  506,  81  N.  E. 
509,  512,  11  Ann.  Cas.  944. 

'  [a]  ,  For  contrary  view,  see  the  title 
"Officers,"  section  V,  C,  note  84,  and 
also  Dew  v.  Judges  of  S.  P.  Dist.,  3 
Hen.  &  M.  (13  Va.)  1,  3  Am.  Dee. 
639. 

As  to  use  of  mandamus  in  connec- 
tion with  officers,  see  the  title  "Offi- 
cers." 


99.  U.  S. — ^United  States  v.  Alex- 
ander, 46  Fed.  728.  Fla. — State  v. 
Gleaaon,  12  Fla.  190.  lU. — ^Pritehett 
V.  People,  6  111.  525.  N.  Y.— People  v. 
Cook,   14   Barb.   259. 

1.  State  ex  rel.  HoUoman  ■».  Leib, 
17  N.  M.  270,  125  Pac.  601. 

2.  Cal. — People  v.  Shorb,  100  Cal. 
537,  35  Pac.  163,  38  A4n.  St,  Eep.  310. 
Colo. — People  v.  Londoner,  13  Colo. 
303,  22  Pac.  764,  6  L.  E.  A.  444.  Md. 
Harwood  v.  Marshall,  9  Md.  83.  N.  Y. 
People  ex  rel.  Judson  v.  Thacher,  55 
N.  Y.  535.  K.  I.— State  v.  Lane,  16 
E.  L  620,  18  Atl.  1035. 

[a]  Not  an  Election  Contest. — The 
pleading  in  the  remedy  by  information 
in  the  nature  of  a  writ  of  quo  war- 
ranto is  in  harmony  with  the  history 
and  in  accord  with  the  theory  of  the 
proceeding.  While  in  those  states  that 
have  statutory  remedies  of  quo  war- 
ranto the  right  to  an  office  is  some- 
times determined  by  trying  the  title 
of  the  relator  as  well  as  that  of  the 
defendant  (State  v.  Heinmiller,  38  Ohio 
St.  101),  yet  at  common  law  and  in 
this  state  the  proceeding  by  informa- 
tion has  never  been  considered  an 
election  contest  between  conteisting 
candidates  for  an  office,  from  which 
the  sitting  candidate  may  be  ousted 
and  into  which  the  contesting  candi- 
date may  be  inducted,  but  it  is  a 
proceeding  by  which  may  be  tried  and 
determined  the  fact  of  usurpation  of 
an  office  by  an  incumbent,  the  decree 
in  which,  if  against  the  defendant,  is 
one  of  ouster,  regardless  of  the  rights 
or  title  of  the  relator.  Brooks  v.  State, 
3  Boyce  (Del.)  1,  79  Atl.  790,  797, 
Ann.  Cas.  1915A,  1133,  51  L.  E.  A. 
(N,   S.)    1126. 
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which  they  are  brought,'  since,  under  the  statutes,  enlarging  the  scope 
of  quo  warranto,  the  right  of  the  relator  or  plaintiff  to  the  ofBee  may 
also  be  determined,  and  by  the  judgment  he  may  obtain  the  pos- 
session thereof.*  Under  quo  warranto  proceedings  to  determine  the 
right  to  a  public  office,  the  validity  of  the  election  may,  however,  be 
determined,  even  at  common  law,'  and  the  legal  existence  of  the  town 
or  city,  or  other  municipal  organization  in  which  the  office  in  question 
is  held,  may  also  be  investigated." 

2.  Character  of  the  Office.  —  a.  Public  Offices  Generally.  —^  Since 
the  remedy  of  quo  warranto  may  not  be  invoked  for  the  redress  of 
mere  private  grievances,'  it  follows  that  if  the  wrong  complained  of 
be  the  usurpation  of  an  office,  it  must  be  the  usurpation  of  an  office 
public  in  character.*  The  essence  of  public  office  is  a  public  agency, 
that  is,  the  doing  of  an  act,  or  acts,  or  a  series  of  acts,  for  the  state.^ 


3.  People  V.  Londoner,  13  Colo.  303, 
22  Pac.  764,  6  L.  E.  A.  444. 

4.  Eoberaon  v.  Bayonne,  58  N.  J.  L. 
325,  33  Atl.  734. 

[a]  It  "is  a  proper  and  appropriate 
remedy  for  trying  and  determlnins  the 
title  to  a  public  office,  and  of  ascer- 
taining who  is  entitled  to  hold  it;  of 
obtaining  possession  of  an  office  to 
which  one  has  been  legally  elected  and 
has  become  duly  qualified  to  hold,  and 
also  of  removing  an  incumbent  who  has 
usurped  it,  or  who  claims  it  by  an  in- 
valid election,  or  who  illegally  con- 
tinues to  hold  it  after  the  expiration 
of  his  term."  People  ex  rel.  Mc- 
Laughlin V.  Police  Commissioners,  174 
N.  Y.  450,  67  N.  E.  78,  95  Am.  St. 
Eep.  596,  quoted  in  Greene  v.  Knox, 
175  N.  Y.  432,  67  N.  E.  910.  See 
also  State  v.  Owens,  63  Tex.  261,  270. 

5.  Ala. — Echols  V.  State,  56  Ala.  131. 
Miss. — Moore  v.  Caldwell,  Freem.  Ch. 
222.  Nov.— State  v.  Sadler,  25  Nev. 
131,  58  Pac.  284,  59  Pac.  546,  63  Pac. 
128,  83  Am.  St.  Eep.  573.  N.  H.— Os- 
good V.  Jones,  60  N.  H.  543.  N.  J. 
State  V.  Clerk  of  Passaic  County,  25 
N.  J.  L.  354.  N.  Y.— Matter  of  Bald- 
win, 80  Misc.  263,  141  N.  Y.  Supp.  51. 
N.  0. — Davis  v.  Moss,  81  N.  C.  303; 
Saunders  v.  Gatling,  81  N.  C.  298. 

6.  Minn.— State  v.  Parker,  25  Minn. 
215.  Mo. — State  ».  Eose,  84  Mo.  198; 
State  V.  McEeynolds,  61  Mo.  203 ;  State 
V.  Coffee,  59  Mo.  59.  Tex.— Harness 
V.  State,  76  Tex.  566,  13  S.  "W.  535. 

7.  See  supra,  IV,  A. 

8.  Conn. — State  v.  North,  42  Conn. 
79.  Del.— Brooks  «.  State,  3  Boyce  1, 
79  Atl.  790,  796,  Ann.  Cais.  1915A,  1133, 
51  L.  E.  A.  (N.  S.)  1126.  Mass.— Com. 
V,  Dearborn,  15  Mass.  125.     Eng. — Eex 
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V.  Speyer,  1  K.  B.  595  (1916);  Darley 
V.  Eegina,  12  CI.  &  Fin.  520,  8  Eng. 
Eeprint  1513.  In  this  case,  Lord  Chief 
Justice  Tindal  said  to  the  House  of 
Lords:  "After  the  consideration  of  all 
the  cases  and  dicta  on  this  subject,  the 
result  appears  to  be,  that  this  pro- 
ceeding by  information  in  the  nature 
of  quo  warranto  will  lie  for  usurping 
any  office,  whether  created  by  charter 
alone,  or  by  the  Crown,  with  the  con- 
sent of  Parliament,  provided  the  office 
ibe  of  a  public  nature,  and  a  substan- 
tive office,  not  merely  the  function  or 
employment  of  a  deputy  or  servant 
held  at  the  will  and  pleasure  of 
others."  Quoted  in  Eex  v.  Speyer,  1 
K.  B.  595,  609,  (1916). 

9.  Ind.  Ter.  —  Martin  v.  United 
States,  7  Ind.  Ter.  451,  104  S.  "W.  678. 
N.  C— Wood  V.  Bellamy,  120  N.  C.  212, 
27  S.  E.  113.  Tenn.— Malone  v.  WU- 
liams,  118  Tenn.  390,  103  S.  W.  798, 
121  Am.  St.  Eep.  1002. 

[a]  A  public  office,  says  the  supreme 
court  of  North  Carolina,  is  an  agency 
for  the  state,  and  the  person  whose 
duty  it  is  to  perform  this  agency  is 
a  public  officer.  State  ex  rel.  Clark  i'. 
Stanley,  66  N.  C.  59,  8  Am.  Eep.  488, 
^y  Pearson,  C.  J.,  who  adds,  "This  we 
consider  to  be  the  true  definition  of 
a  public  officer  in  its  original  broad 
sense." 

[b]  "An  olHce,  as  defined  by  Black- 
stone,  is  a  right  to  exercise  a  public 
or  private  employment,  and  to  take 
the  fees  and  emoluments  thereunto  be- 
longing, whether  public,  as  those  of 
magistrates,  or  private,  as  bailiffs,  re- 
ceivers, and  the  like."  Quoted  in 
Shelby  v.  Alcorn,  36  Miss.  273,  72  Am. 
Dec.   169,  172;   In  re  Opinion   of  the 


QVO  WARRANTO 


27 


As  said  by  Mr.  Justice  Swayne,  of  the  supreme  court  of  the  United 
States,  "an  ofS'ce  is  a  public  station,  or  employment,  conferred  by 
the  appointment  of  government.  The  term  embraces  the  ideas  of 
tenure,  duration,  emolument,  and  duties.""  It  is  to  be  distinguished 
from  mere  public  employment,  since  the  holder  of  a  public  office 
must  be  an  independent  ofSeial,  not  one  discharging  the  functions 
of  an  employee  or  servant,  or  holding  at  the  will  and  pleasure  of 
others,^^  and  the  test  to  be  applied  in  quo  warranto  proceedings  is 
whether  there  has  been  usurpation  of  an  office  of  a  public  nature 


Justices,  73  N.  H.  621,  62  Atl.  969, 
970,  5  L.  E.  A.  (N.  S.)  415,  6  Ann. 
Gas.  283. 

10.  United  States  v.  Hartwell,  6 
Wall.   (U.  S.)   385,  393,  18  L.  ed.  830. 

[a]  "A  public  office  is  the  right, 
authority  and  duty,  created  and  con- 
ferred by  law,  by  which  for  a  given 
period,  either  fixed  by  law  or  endur- 
ing at  the  pleasure  of  the  creating 
power,  an  individual  is  invested  with 
some  portion  of  the  sovereign  functions 
of  the  government,  to  be  exercised  by 
him  for  the  benefit  of  the  public." 
Mechem,  Publi,    Officers,   §1. 

[b]  An  office  is  ",an  employment  on 
beh'alf  of  the  government,  in  any 
station  or  public  trust,  not  merely 
transient,  occasional,  or  incidental."  In 
the  Matter  of  Oaths,  etc.,  20  Johns. 
(N.  T.)   492. 

[c]  A  "PubUc  Office"  Is  a  Public 
Trust. — The  general  idea  is  that  the 
definition  of  office  clearly  embraces  the 
idea  of  tenure,  fees,  duration,  or 
emoluments,  rights  and  powers,  as  well 
as  that  of  duties.  Gracey  v.  City  of 
St.  Louis,  213  Mo.  384,  111  S.  W. 
1159,  1163;  State  ex  rel.  Cannon  v. 
May,  106  Mo.  488,  17  S.   W.  660. 

11.  Conn. — State  ex  rel.  Neal  v. 
Brethauer,  83  Conn.  143,  75  Atl.  705. 
Mich. — ^People  v.  Langdon,  40  Mich. 
673.  Mc—State  v.  Gray,  91  Mo.  App. 
438.  N.  C. — Eliaaon  v.  Coleman,  86 
N.  C.  235.  Ohio. — State  v.  McGonagle, 
26  Ohio  C.  C.  685.  See  State  ■ex  rel. 
Hogan  V.  Hunt,  84  Ohio  St.  143,  95 
N.  E.  666.  Pa. — Com.  v.  Frani,  4  Pa. 
Co.  Ct.  618;  Philips  v.  Com.,  98  Pa. 
394.  Eng. — Darley  v.  Eeg.,  12  CI.  & 
Fin.  520,  8  Eng.  Reprint  1513. 

[a]  "A  designation  of  a  person  to 
6.0  some  one  act  of  duty,  with  no 
official  tenure  except  as  incident  to 
that  transitory  function,  cannot  make 
him  a  public  officer,  without  involv- 
ing a  great   absurdity.     Every  public 


office  includes  duties  which  are  to  be 
performed  constantly,  or  as  occasion 
arises,  during  some  continuous  tenure." 
Underwood  v.  McDuflfee,  15  Mich.  361, 
366,  93  Am.  Dec.   194. 

[b]  Held  at  Will  of  the  Executive. 
The  remedy  of  quo  warranto  does  not 
lie  to  try  the  title  to  a  public  em- 
ployment held  at  the  will  of  the 
executive.  State  v.  Champlin,  2  Bailey 
(S.  C.)  220. 

[c]  As  to  Office  Held  at  Pleasure. 
In  the  recent  case  of  the  King  v. 
Speyer,  1  K.  B.  595  (1916),  Lord  Bead- 
ing, 0.  J.,  said:  "I  have  found  it 
difficult  to  understand  why  in  prin- 
ciple an  office  held  .at  pleasure  should 
not  equally  with  an  office  of  a  perma- 
nent character  be  the  subject  of  this 
remedy,  provided  the  office  be  of  a 
public  and  substantive  character,  par- 
ticularly as  an  office  held  at  pleasure 
is  often  in  efEect  of  a  permanent  char- 
acter. After  considering  the  authorities 
since  Darley  v.  The  Queen,  it  appears 
to  me  that  they  rest  upon  the  prin- 
ciple formulated  in  that  ease  and  a,re 
only  the  application  of  it  to  the  par- 
ticular facts.  Tindal,  C.  J.,  when 
using  the  language  under  considera- 
tion, was  contrasting  the  substantive 
office,  that  is,  the  office  of  an  inde- 
pendent character,  with  the  employ- 
ment of  a  deputy  or  mere  servant. 
This  is  shown  by  the  two  questions 
put  by  Tindal,  C.  J.:  'Was  it  (the 
office)  public?  and  was  the  treasurer 
a  mere  servant  of  the  Dublin  magis- 
trates'?' He  held  that  the  treasurer 
was  not  removable  at  the  pleasure  of 
the  magistrates,  and  must  be.  treated 
not  as  their  servant,  but  as  an  inde- 
pendent officer.  That  the  treasurer  was 
not  removable  at  pleasure  was  a 
reason  for  holding  that  the  office  was 
substantive,  but  it  was  not  intended, 
in  my  judgment,  to  affirm  that  re- 
movability at  pleasure  was  a  con- 
elusive  answer." 
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and  an  office  substantive  in  character,  that  is,  an  office  independent 
in  title.^^ 

PubUc  offices  include  federal,  state  and  county  offices,  and  those  of 
municipal  corporations,  whether  they  be  elective  or  appointive,^^  and, 
though  there  is  some  authority  to  the  contrary,^*  quo  warranto  lies 
against  persons  assuming  public  office  in  municipalities  that  have 
never  been  legally  Organized,  and,  upon  the  trial,  the  question  of  the 
legality  of  a  municipal  corporation  may  be  tested.^^ 

b.  Illustrations  of  Offices  Held  Puilic, — Among  the  decisions  of 
what  offices  are  regarded  public,  and  for  the  usurpation  of  which  quo 
warranto  will  lie,  are  the  following:  elector  of  president  and  vice- 
president;^"  in  England,  a  member  of  the  privy  council;^'  governor 
of  a  state ;^^  lieutenant-governor;^^  judge j^"  president  of  a  state  sen- 


12.  Lord  Beading,  C.  J.,  in  Eex  v. 
Speyer,  1  K.  B.   595,  609    (1916). 

13.  See  cases  cited  supra,  IV,  B,  1, 
and  infra,  lY,  B,  2,  b.  See  also  the 
following:  Mass. — Attorney-General  v. 
Sullivan,  163  Mass.  446,  40  N.  E.  843, 
28  L.  E.  A.  455;  Com.  v.  Fowler,  10 
Mass.  290,  301.  Mo.— State  v.  Tail, 
53  Mo.  97;  State  v.  McAdoo,  36  Mo. 
452.  N.  J.— State  v.  Parkhurst,  9  N. 
J.  L.  427.  S.  C. — State  v.  Deliesseline, 
1  MeCord  52,  59. 

[a]  Under  the  legislation  and  prac- 
tice in  the  different  American  states, 
an  information  in  the  nature  of  ,a  quo 
warranto  or  an  equivalent  civil  action 
is  the  appropriate  remedy  for  the 
usurpation  of  municipal  and  other  pub- 
lic offices.  Dillon's  Mun.  Corp.,  Vol. 
2,  §8d0,  4th  ed. 

[b]  "At  the  time  the  comn;ion-law 
remedy  by  information  was  employed 
in  England,  public  offices  seem  to  have 
been  only  those  which  were  a  part  of 
the  apparatus  of  government  at  large, 
or  that  of  municipalities,  cities  and 
boroughs.  Here,  as  in  England,  we 
have  offices  of  the  same  public  char- 
acter in  our  municipal  corporations, 
created  and  esta"blished  by  acts  of  the 
Legislature,  in  regard  to  the  protection 
of  which,  by  the  remedy  of  an  in- 
formation, there  can  be  no  question." 
Brooks  V.  State,  3  Boyce  (Del.)  1,  79 
Atl.  790,  796,  Ann.  Gas.  1915A,  1133, 
51  L.  E.  A.  (N.  S.)  1126. 

The  term  municipal  corporations  as 
here  used  includes  not  only  incorporated 
cities  and  towns,  but  counties,  villages 
and  districts. 

[c]  Office  Created  Either  by  the 
Crown  or  Parliament. — Darley  v.  Ee- 
gina,  12  CI.  &  Fin.  520,  8  Eng.  Ee- 
print  1513,  the  earlier  cases  had  held 
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that  quo  warranto  was  limited  to  cases 
of  usurpation  upon  the  crown  directly^ 
If  the  office  is  created  by  statute,  the 
sanction  of  parliament  may  be  either 
mediate,  as  where  commissioners  or 
somev  other  body  are  empowered  to 
create  the  office,  or  immediate.  Eegina 
V.  St.  Martin 's-in-the-Fields  Guardians, 
17  Q.  B.  149  (1851),  79  E.  0.  L.  149, 
117  Eng.  Eeprint  1238. 

As  to  federal  officers,  see  infra,  V, 
A,  1,  a. 

14.  Conn. — State  v.  North,  42  Conn. 
87.  S.  C— State  v.  Lehre,  7  Eich.  L. 
234.  Eng. — Eex  v.  Saunders,  3  East 
119,  102  Eng.  Eeprint  542. 

15.  la. — State  v.  Independent  School 
Dist.,  29  Iowa  264.  Mass. — Com.  v. 
Fowler,  10  Mass.  290,  11  Mass.  339. 
Mich.— People  v.  Bennett,  29  Mich. 
451,  18  Am.  Eep.  107;  People  v.  May- 
nard,  15  Mich.  463.  Minn. — State  v. 
Parker,  25  Minn.  215.  N.  Y.— People 
ex  rel.  Kingsland  v.  Clark,  70  N.  Y. 
518;  People  sx  rel.  Bolton  v.  Albertson, 
55  N.  Y.  50;  People  v.  Carpenter,  24 
N.  J.  86;  People  «»  rel.  Wood  v. 
Draper,  15  N.  Y.  532. 

16.  State  V.  Bowen,  8  S.  C.  400. 

17.  Eex  V.  Speyer,  1  K.  B.  595 
(1916);  affirmed,  85  L.  J.  K.  B.  1626, 
2  K.  B.  858  (1916). 

18.  Attorney-General  v.  Barstow.  4 
Wis.  567. 

19.  State  V.  Gleasod,  12  Fla.  190. 
20.x  Territory  v.  Loekwood,  3    Wall. 

(U.  S.)  236,  18  L.  ed.  47,  of  terri- 
torial supreme  court. 

[a]  But  in  State  v.  Paul,  5  Stew. 
&  P.  (Ala.)  40,  quo  warranto  proceed- 
ings were  brought  against  the  defend- 
ant, a  circuit  judge,  appointed,  in  ac- 
cord with  the  constitution  of  the  state, 
by  the  legislature.     The  court  refused 
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ate;^^  wardenship  of  a  penitentiary;^^  prison  inspectors;^'  county 
superintendent  of  schools;^*  county  clerk ;^'  county  treasurer;^®  sher- 
iff;^' jail-keeper  or  inspector;^*  mayor ;^*  president'"  or  member'^  of 
municipal  council;  city  marshal ;'^- chief  of  police;''  a  police  officer;'* 
foreman  city  water  department;'^  counsel  of  a  borough;"  tax  as- 
sessor f  collector  of  taxes  ;'*  township  trustee ;'°  supervisors  of  a  town- 
ship ;*°  school  director  ;*^  clerk  of  school  district  ;*^  collector  of  a  school- 
district;*'  pilot**  and  officers  of  the  state  militia.*^  On  the  other 
hand,  it  has  been  held  that  quo  warranto  will  not  lie  against  the 
minister  of  a  religious  society  where  there  is  no  state  church,*®  or 
to  try  title  to  a  seat  in  the  legislature.*^  Neither  a  political  party 
ward  committeeman,*'  nor  a  licensed  saloon-keeper,**  is  a  public  officer 
for  the  purposes  here  in  question. 


to  entertain  jurisdiction,  on  the  ground 
that  to  do  so"  would  be  an  unwar- 
ranted interference  with  the  legislative 
department  of  the  government. 

[b]  Probate  Judge. — State  ex  ret 
Atty.-Gen.  v.  Heaton,  77  N.  C.  18; 
United  States  v.  Lockwood,  1  Pin. 
(Wis.)  359. 

21.  State  V.  Rogers,  56  N.  J.  L.  480, 
28  Atl.  726,  29  Atl.  173,  23  L.  E.  A. 
354. 

22.  Hbsp  V.  Martin,  83  N.  J.  L.  299, 
84  Atl.  1059. 

23.  Com.  V.  Douglass,  1  Binn.  (Pa.) 
77. 

24.  State  ex  rel.  Young  ».  Hays,  105 
Minn.  399,  117  N.  W.  615. 

25.  People  v.  Miles,  2  Mich.  348. 

26.  Clark  v.  People,  15  111.  213;  Dar- 
ley  V.  Eeg.,  12  CI.  &  Pin.  520,  8  Eng. 
Reprint  1513.  \ 

27.  People  v.  Mayworm,  5  Mich. 
146;  Com.  v.  "Water,  83  Pa.  105,  24 
Am.  Rep.  154. 

28.  BdWnes  v.  Meehan,  45  N.  J.  L. 
189. 

29.  People  ex  rel.  Judson  v.  Thacher, 
55  N.  Y.  525,  14  Am.  Rep.  312;  Com. 
V.  Jones,  12  Pa.  365. 

30.  State  v.  Anderson,  45  Ohio  St. 
196,  12  N.  B.  656. 

31.  Henry  v.  Camden,  42  N.  J.  L. 
339 

32.  State  v.  Lupton,  64  Mo.  415,  27 
Am.  Rep.  253. 

33.  Ptacek  v.  People,  194  111.  125, 
62  N.  E.  530. 

34.  State  v.  Shores,  48  Utah  76,  157 
Pae.  225.  Contra,  Attorney-Gfeneral  v. 
Cain,  84  Mich.  223,  47  N.  W.  484.  See 
People  V.  Bailey,  30  Cal.  App.  581,  158 
Pac.  1036. 

35.  State  ex  rel.  Powell  v.  Fassett, 


69  Wash.  555,  125  Pae.  963,  under  a 
city  charter  and  a  classified  civil 
service  list. 

36.  Eeg.  V.  Ireland,  L.  R.  3  Q.  B. 
130,  9  B.  &  S.  19,  37  L.  J.  Q.  B.  73, 
17  L.  T.  N.  S.  466,  16  Wkly.  Rep. 
358. 

37.  State  V.  Hammer,  42  N.  J.  L. 
439, 

38.  111.— People  V.  Callaghan,  83  111. 
128.  Miss. — Hyde  v.  State,  52  Miss. 
665.  Pa. — Com.  V.  Arrison,  15  Serg.  & 
E.  127,  16  Am.  Dec.  531. 

39.  State  v.  Conser,  24  Ohio  C.  C. 
278. 

40.  Territory  v.  Armstrong,!  6  Dak. 
226,  50  N.  W.  832. 

41.  State  V.  Boal,  46  Mo.  528. 

42.  State  v.  Jenkins,  46  Wis.  616,  1 
N.   W.   241. 

43.  Hamlin  v.  Dingman,  41  How.  Pr. 
(N.  Y.)  132. 

44.  People  ex  rel.  Palmer  v.  Wood- 
bury, 14  Cal.  43;  State  v.  Jones,  16 
Fla.  306. 

45.  Minn. — State  v.  Harrison,  34 
Minn.  526,  26  N.  W.  729.  N.  J.— State 
V.  Utter,  14  N.  J.  L.  84,  deputy'  ad- 
jutant general.  Pa. — Com.  v.  Small,  26 
Pa.  31,  brigadier-general.  R.  I. — State 
V.  Brown,  5  E.  I.  1,  major-general. 

Contra,  State  v.  Wadkins,  1  liich.  L. 
(S.  C.)  42,  for  reason  that  statutory 
method  was  exclusive. 

46.  Com.  V.  Murray,  11  Serg.  &  R. 
(Pa.)   73,  14  Am.  Dec.  614. 

47.  State  v.  Tomlinson,  20  Kan.  692. 
See  supra,  III,  B,  2,  b,  (II). 

48.  Greenough  v.  Lucey,  28  E.  I. 
230,  66  Atl.  300. 

49.  State  v.  Gibbs,  82  Vt.  526,  74 
Atl.  229,  24  L.  K.  A.  (N.  S.)  555. 
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c.  Officers  of  Private  Corporations.  —  By  express  provision  of  the 
statutes  in  a  number  of  states,®"  and  by  force  of  the  common  law  in 
others,  it  is  the  general  rule  that  the  offices  of  private  corporations 
created  by  special  acts  of  the,  legislature  or  under  the  provisions  of 
the  general  corporation  law  of  a  state,  are  treated  as  offices  of  a  public 
character,  and  that  quo  warranto  lies  against  one  who  usurps  such 
an  office.®^    For  example,  the  remedy  may  be  invoked  in  the  case 


50.  See  the  statutes  and  State  v. 
Hall,  111  N.  C.  369,  16  S.  E.  420,  "any 
office  in  a  corporation  created  by 
authority  of  this  state." 

51.  U.  S. — Gunton  v.  Ingle,  4  Cranch 
C.  C.  438,  11  Fed.  Cas.  No.  5,870.  Del. 
Brooks  V.  State,  3  Boyee  1,  79  Atl. 
790,  Ann.  Cas.  1915A,  1133,  51  L.  E. 
A.  (N.  S.)  1126;  State  V.  Brooks,  74 
Atl.  37;  State  v.  Stewart,  6  Houst. 
359.  D.  C. — Hayes  v.  Burns,  25  App. 
Cas.  242,  4  Ann.  Cas.  704,  111.— See 
People  V.  Eittman,  155  111.  App.  523. 
Ind.— Creek  v.  State,  77  Ind.  180;  Cov- 
ington, C.  C.  &  J.  Plank-Eoad  Co.  v. 
Moore,  3  Ind.  510.  TMich. — Attorney- 
General  V.  Looker,  111  Mich.  498,  69 
N.  W.  929,  56  L.  E.  A.  947.  Mo. 
State  V.  Farris,  45  Mo.  183;  State  v. 
Kupferle,  44  Mo.  154,  100  Am.  Dee. 
265.  N.  J.— Hankins  v.  Newell,  75 
N.  J.  L.  26,  66  Atl.  929;  Barna  v. 
Kirezow,  71  N.  J.  Eq.  196,  63  Atl.  611; 
Owen  V.  Whitaker,  20  N.  J.  Eq.  122; 
State  V.  Crowell,  9  N.  J.  L.  390.  H.  Y. 
People  V.  Albany  &  S.  E.  Co.,  7  Abb. 
Pr.  265,  55  Barb.  344,  354,  38  How. 
Pr.  228,  1  Lans.  308  (affirmed,  57  N.  T. 
161);  Moir  v.  Provident  Sav.  L.  Assur. 
Soc,  127  App.  Div.  591,  112  N.  Y. 
Supp.  57.  See  People  ex  ret  Jamerson 
«.  John,  80  Misc.  418,  141  N.  Y.  Supp. 
225;  People  ex  rel.  Barker  v.  Kip,  4 
Cow.  382,  note;  People  ex  rel.  Isreal 
V.  Tibbets,  4  Cow.  358.  Ohio. — State 
V.  MoDaniel,  22  Ohio  St.  354.  Ore. 
Beard  v.  Beard,  66  Ore.  512,  133  Pac. 
797,  134  Pae.  1196.  Pa.— Com.  v.  Janko- 
vic,  216  Pa.  615,  65  Atl.  1099;  Com. 
V.  Smith,  45  Pa.  59;  Com.  v.  Arrison, 
15  Serg.  &  E.  127,  16  Am.  Dec.  531; 
Com.  V.  Lent,  32  Pa.  Co.  Ct.  388;  Com. 
V.  Straus,  32  Pa.  Super.  389. 

[a]  De  Facto  Officer.— Where  an 
association,  which  has  been  organized 
as  a  corporation,  under  the  statute 
of  Kansas,  sues  a  person  who  has 
acted  as  treasurer  for  the  company  for 
oyer  a  year,  for  moneys  received  by 
him  as  treasurer  of  such  corporation, 
upon   the    ground   that   he   has  ceased 
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to  be  such  treasurer  and  that  his  sue- 
ceasor  has  been  duly  elected  au'd 
qualified,  and  has  taken  possession  of 
the  office,  and  it  appears  that  such 
person — the  original  treasurer — is  still 
in  possession  of  the  office,  claiming 
that  his  successor  has  not  been  elected 
and  qualified,  the  action  cannot  be 
maintained.  The  proper  remedy  of  the 
plaintiff  to  determine  whether  the  de- 
fendant is  still  the  treasurer  of  the 
association,  or  not,  is  a  civil  action 
in  the  nature  of  quo  warranto.  Hunt 
V.  Pleasant  Hill  Cemetery  Assn.,  27 
Kan.  734. 

[b]  Public  Officers  May  Include 
Officers  of  Private  Corporations. — Speak- 
ing upon  this  matter,  the  supreme 
court  of  Delaware,  in  an  able  opinion, 
says  that,  in  addition  to  public  officers 
in  municipal  corporations,  we  have  as 
well  a  large  number  of  corporate  of- 
fices, created  by  special  and  general 
legislative  authority  in  connection  with 
grants  of  corporate  franchises.  These 
offices  are  created  so  that  the  design 
of  the  grant  may  be  effectuated  and 
the  existence  of  the  corporation  per- 
petuated by  the  due  and  regular  elec- 
tion of  officers  in  accord  with  the  rules 
and  laws  of  their  governance.  Those 
who  fill  the  offices  are  alike  amenable 
to  the  law  of  their  origin.  With  re- 
spect to  the  manner  of  their  creation, 
there  is  in  principle  no  difference  be- 
tween the  office  of  mayor  of  a  municipal 
corporation  and  that  of  president  of 
a  state  bank,  created  alike  by  special 
acts  of  the  legislature,  nor  in  principle 
is  there  any  difference  between  the 
office  of  director  of  a  bank,  created 
by  special  act  of  the  legislature  and 
the_  office  of  a  director  of  a  manufac- 
turing corporation  created  under  the 
general  provisions  of  a  law  providing 
for  the  grant  of  corporate  franchises. 
Brooks  V.  State,  3  Boyce  (Del.)  1,  79 
Atl.  790,  796  Ann.  Cas.  1915A,  1133, 
51  L.  E.  A.  (N.  S.)  1126. 

[c]  Invasion  of  Sovereign  Prerog- 
ative.-r"The  state  of  commonwealth," 
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of  alleged  illegally  elected  directors,"^  or  against  persons  usurping 
the  offices  of  trustees  of  an  incorporated  church,^^  or  against  the  trus- 
tees of  a  college,'*  or  by  one  claiming  to  be  the  legally  elected  presi- 
dent of  the  corporation  against  a  de  facto  president  alleged  to  have 
been  illegally  elected."^ 

It  is  held,  however,  in  some  jurisdictions,  that  the  remedy  does 
not  lie,  at  common  law,  to  try  the  title  to  an  office  in  a  corporation 
strictly  commercial  and  private,  such  offices  not  being  public  in  their 
nature,'"  and,  in  some  states,  mandamus,  and  not  quo  warranto,  is 
the  proper  remedy  whereby  a  de  jure  director  is  installed  in  the 
place  of  one  holding  the  office  de  facto.'' 

Generally,  those  against  whom  such  an  information  lies  must  claim 
to  exercise  some  independent  office  or  authority,  since  quo  warranto 
does  not  lie  against  the  servants  of  a  corporation  who  are  removable 


says  Mr,  Angell  in  Ms  work  on  cor* 
porations,  "stands  in  the  place  of  the 
king  and  has  succeeded  to  all  the 
prerogatives  and  franchises  proper  to 
a  republican  government.  With  us, 
therefore,  to  assume  a  power  which 
cannot  be  exercised  without  a  grant 
from  the  sovereign  authority,  or  to  in- 
trude into  the  office  of  a  private  cor- 
poration, contrary  to  the  provisions  of 
the  statute  which  creates  it,  is,  in  a 
large  sense,  to  invade  the  sovereign 
prerogative,  and  to  assume  or  violate 
a  sovereign  franchise."  Quoted  by 
State  V.  Curtis,  35  Conn,  374,  95  Am. 
Dec.  263. 

52.  Ark. — State  v.  Ashley,  1  Ark. 
513.  Conn. — Fairfield  County  Tump. 
Co.  V.  Thorp,  13  Conn.  173.  Ga.— Ma- 
con &  A.  E.  Co.  V.  Vason,  57  Ga.  314. 
Ind. — Carmel  Natural  G.  &  Imp.  Co.  v. 
Small,  150  Ind.  427,  47  N.  E.  11,  50 
N.  B.  476;  Atherton  v.  Sugar  Creek 
&  P.  Tpk.  Co.,  67  Ind.  334;  Steinmetz 
V.  Versailles  &  O.  Tpk.  Co.,  57  Ind. 
457;  Smith  V.  State  Bank,  18  Ind.  327; 
Eakright  v.  Logansport  &  N.  J.  E.  Co., 
13  Ind.  404;  Johnson  v.  Crawfords- 
ville,  etc.  W.  E.  Co.,  11  Ind.  280. 
Mich. — Attorney-General  v.  Looker,  111 
Mich.  498,  69  N.  W.  929,  56  L.  E.  A. 
947.  Mo.— State  v.  Kupferle,  44  Mo. 
154,  100  Am.  Dec.  265.  N.  Y.— People 
V.  Albany  &  S.  E.  Co.,  7  Abb.  Pr.  265, 
55  Barb.  344,  354,  38  How.  Pr.  228,  1 
Lans.  308  (affirmed,  57  N.  Y.  161); 
People  ex  ret  Isreal  v.  Tibbets,  4  Cow. 
358.  Ohio. — State  v.  McDaniel,  22  Ohio 
St.  354;  State  v.  Buchanan,  Wright 
233.  Pa. — Com.  v.  Smith,  45  Pa.  59; 
Com.  V.  Gill,  3  Whart.  228,  setting  forth 
the  pleadings. 


53.  Del. — State  v.  Stewart,  6  Houst. 
359.  III.— Nelson  v.  Benson,  69  111.  27. 
Ind.— Creek  v.  State,  77  Ind.  180.  N.  J. 
Schilstra  v.  Van  den  Heuvel,  82  N.  J. 
Eq.  155,  612,  90  Atl.  1056.  Ohio.— Gal- 
lipolis  Tp.  Pirst  Presby.  Soo.  v.  Smith- 
ers,  12  Ohio  St.  248;  Trinity  Church 
V.  Wardens,  3  Ohio  Dec.  (Eeprint) 
524.  Pa.— McDowell  v.  Wilson,  252 
Pa.  91,  97  Atl.  100;  Petition  of  Mat- 
thews, 238  Pa.  419,  86  Atl.  298;  Nolde's 
Appeal,  2  Monag.  169,  15  Atl.  777 
(afflrming  4  Lane.  Eev.  347) ;  Com.  v. 
Graham,  64  Pa.  339;  Com.  v.  Arrison, 
15  Serg.  &  E.  127,  16  Am.  Dec.  531; 
Com.  V.  Cain,  5  Serg.  &  E.  510,  vestry- 
man of  church.  Wis. — Padness  v. 
Braunborg,  73  Wis.  257,  41  N.  W.  84. 

[a]  Disturbance  of  Enjoyment. 
Where  a  majority  of  a  church  congre- 
gation pretending,  contrary  to  the 
fact,  that  some  of  the  trustees  have 
resigned  and  refused  to  act,  proceed 
to  elect  others  in  their  places,  with- 
out notice  to  the  minority  of  the  as- 
sociation, and  the  parties  elected  pro- 
ceed so  to  act  as  to  exclude  the  minor- 
ity from  the  use  and  enjoyment  of 
the  church  property,  the  remedy,  as 
to  the  illegal  election,  is  by  quo  war- 
ranto.     Nelson   v.    Benson,    69    111.    27. 

54.  State  v.  Parris,  45  Mo.  183. 

55.  Place  v.  People  ex  ret  Wilkin- 
son, 192  111.  160,  61  N.  E.  354. 

56.  Haupt  V.  Eogers,  170  Mass.  71, 

48  N.  E.  1080;  Com.  v.  Dearborn,  15 
Mass.  125;  Eliason  v.  Coleman,  86  N.  C. 
239. 

57.  State   v.   Cronan,    23    Nev.   437, 

49  Pae.  41;  Cross  v.  West  Va.  C.  & 
P.  Ey.  Co.,  35  W.  Va.  174,  12  S.  E. 
1071. 
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at  its  pleasure,"  as,  for  example,  in  ease  of  a  superintendent  who 
may  be  discharged  at  any  time  by  action  of  the  directors."^  More- 
over, the  office  in  question  must  be  of  a  reasonable  dignity,  since  the 
remedy  would  probably  not  lie  against  the  officers  of  societies  in- 
corporated for  mere  literary  or  social  purposes.®" 

In  England,  quo  warranto  will  not  lie  against  an  officer  of  a  pri- 
vate corporation  which  exercises  no  franchise  or  authority  under  the 
crown,'^  or  where  the  office  in  question  is  of  an  eleemosynary  char- 
acter.®'' 

3.  Possession  and  User  of  Office.  —  The  person  proceeded  against 
must  be  in  actual  possession  and  user  of  the  particular  office  in 
question.®'  While  the  remedy  lies  against  a  mere  intruder  into  public 
office  without  any  color  of  title  to  the  same,®*  yet  the  purpose  of  the 
proceeding  is  to  question  the  right  of  a  de  facto  officer,'^  and  the 
proceeding  is  never  brought  against  one  who  has  not  been  in  actual 
possession  of  the  office  in  issue.®®  The  taking  of  the  oath  of  office,®' 
or  an  assumption  of  the  duties  of  the  office  by  one  who  has  failed  to 
"qualify,®®  is  a  user  of  the  office,  but  the  remedy  does  not  lie  against 
one  merely  holding  an  election  certificate,  the  office  not  being 
usurped.®*  The  resignation  of  the  office,  however,  after  the  proceed- 
ing is  commenced  does  not  bar  the  action.'"'  Quo  warranto  cannot  be 
brought  against  the  incumbent  of  an  office  for  the  mere  purpose, 
however,  of  determining  who  has  the  power  of  appointment  to  the 
office,'^  although  where  one  claims  to  hold  an  office  by  way  of  ap- 
pointment to  fill  an  alleged  vacancy,  quo  warranto  is  a  proper  remedy 
to  question  the  fact  of  the  vacancy.'^ 


58.  Mass. — Com.  v.  Dearborn,  15 
Mass.  125.  Nev. — State  v.  Cronan,  23 
Nev.  437,  49  Pac.  41.  N.  Y.— People 
■ex  rel.  McConville  v.  Hill's,  1  Lans. 
202.  N.  C. — Eliason  v.  Coleman,  86 
N.  C.  235.  Pa.— Philips  v.  Com.,  98 
Pa.  394. 

59.  State  v.  Cronan,  23  Nev.  437, 
49  Pac.  41. 

60.  People  v.  De  Mill,  15  Mich.  164, 
93  Am.  Dec.  179,  per  Cooley,  J.  See 
also  People  ex  ret  Throop  v,  Langdon, 
40  Mich.  673. 

61.  Bex  V.  Ogden,  10  B.  &  C.  230, 
21  E.  C.  L.  104,  109  Eng.  Eeprint  436; 
Bex  V.  Bedford  Level  Corporation,  6 
East  356,  102  Eng.  Beprint  1323. 

62.  Eegina  v.  Mousley,  8  Q.  B.  946, 
55  E.  C.  L.  946,  11  Jur.  56,  16  L.  J. 
Q.  B.  89,  115  Eng.  Beprint  1130; 
Eegina  v.  Auchinleck,  28  L.  E.  Ir.  404, 
office  of  surgeon  to  a  private  hospital, 
afterwards  incorporated  by  parlia- 
ment. 

63.  People  v.  Callaghan,  83  111.  128; 
Eegina  v.  Jones,  28  L.  T.  N.  S.  270; 
Eegina  v.  Slatter,  11  Ad.  &  El.  505,  39 
B.  C.  L.   277,  113   Eng.  Eeprint  507; 
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Eegina  v.  Pepper,  7  Ad.  &  El.  745, 
3  K.  &  P.  154,  7  L.  J.  Q.  B.  92,  34 
E.  C.  L.  391,  112  Eng.  Eeprint  650; 
Eex  V.  Whitwell,  5  T?  E.  85,  101  Eng. 
Eeprint  48. 

64.  Oal. — Buckner  v.  Veuve,  63  Cal. 
304.  Fla.— McDonald  v.  Eehrer,  22 
Fla.  198.  ni. — Deemar  v.  Boyne,  103 
111.  App.  464.  Kan. — Tarbox  v.  Sughrue, 
36  Kan.  225,  12  Pac.  935.  N.  Y. 
People  ex  rel.  Fail©  v.  Ferris,  76  N.  Y. 
326.  Va.— Watkins  v.  Venable,  99  Va. 
440,  39  S.  E.  147. 

65.  Attorney-General  V.  Loomis,  225 
Mass.  372,  114  N.  E.  676. 

66.  Bex  V.  Whitwell,  5  T.  B.  85,  101 
Eng.  Eeprint  48. 

67.  People  v.  Callaghan,  83  111.  128. 

68.  Hyde  v.  State,  52  Miss.  665. 

69.  Scholl  V.  Bell,  31  Ky.  L.  Bep. 
335,  102  S.   W.  248. 

70.  Bex  V.  Warlow,  2  Maule  &  S. 
75,  105  Eng.  Beprint  310. 

71.  State  V.  McCuUough,  20  Nev. 
154,  18  Pac.  756. 

72.  HI.— Marshall  v.  Board  of  Man- 
agers Illinois  State  Beformatory,  103 
111.  App,  65,  affirmed  in  201  111.  9,  66 
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4.  Legal  Existence  of  Office.  —  The  office  in  question  must  legally 
exist/^  and  a  proceeding  by  quo  warranto  against  one  holding  an 
office  is  the  appropriate  remedy  to  determine  the  constitutionality  of 
the  statute  under  which  the  office  was  created.'* 

5.  Term  of  Office  Expired.  —  "Where  the  only  judgment  obtain- 
able would  be  merely  ouster  from  office,''  it  is  held  that  quo  war- 
ranto will  not  lie  against  a  usurper  of  public  office  after  the  term 
of  his  office  has  expired,  merely  to  determine  his  abstract  right  to 
the  same,'®  or  where  it  appears  that  the  term  will  expire  before  the 
remedy  can  have  any  effect."  The  court,  in  the  exercise  of  its  dis- 
cretion to  grant  leave  to  file  proceedings  in  quo  warranto,'*  may  also 
take  into  consideration  the  public  welfare  in  a  matter  of  ouster  from 
public  office  near  the  end  of  an  official  term.'^  On  the  other  hand 
where  a  fine  may  be  imposed  for  the  usurpation,^"  or  where  the  pro- 
ceedings may  also  determine  the  right  of  the  relator  to  the  office  in 
question,  as,  also,  the  right  of  the  relator  to  damages,  or  costs,*^'  pro- 
ceedings to  try  title  to  office  commenced  during  the  term  of  office  may 
be  prosecuted  after  the  term,*^  or  may  even  be  begun  after  the  ex- 
piration of  the  term  of  office  to  which  it  relates.^^ 


N.  E.  314.  Mo.— State  v.  Seay,  64  Mo. 
89,  27  Am.  Eep.  206.  N.  Y.— Ire  re 
Hart,  161  N.  Y.  507,  55  N.  E.  1058; 
People  ex  ret  Eequa  v.  Neubrand,  32 
App.  Div.  49,  52  N.  Y.  Supp.  280. 

73.  Conn. — State  v.  Mackie,  82  Conn. 
398,  74  Atl.  759,  26  L.  E.  A.  (N.  S.) 
660;  State  v.  North,  42  Conn.  79,  87. 
HI.— Hedriek  v.  People,  221  111.  374, 
77  N.  E.  441.  N.  J. — Miller  v.  Utter, 
14  N.  J.  L.  84,  87.  S.  C— State  v. 
Xehre,  7  Eieh.  L.  234. 

74.  111.— Hinze  v.  People,  92  111.  406. 
Mich. — People  v.  Eiordan,  73  Mich. 
508,  41  N.  "W.  482;  Attorney-General 
V.  Amos,  60  Mich.  372,  27  N.  W.  571; 
People  ex  rel.  Atty.-Gen.  v.  Holihan,  29 
Mich.  116;  People  v.  Maynard,  15  Mich. 
463.  Mo.— State  v.  Scott,  17  Mo.  521. 
Neb. — ^But  see  State  v.  Moores,  52  Neb. 
634,  72  N.   W.  1056. 

[a]  Office  of  Judge.  —  Eiehter  v. 
Burdock,  257  111.  410,  100  N.  E.  1063. 

[b]  In  England,  however,  quo  war- 
ranto proceedings  do  not  lie  against  a 
municipal  officer  for  the  purpose  of 
attacking  the  legality  of  the  charter 
of  incorporation.  Eegina  v.  Taylor,  11 
Ad.  &  El.  949,  39  B.  C.  L.  499,  3 
P.  &  D.  652,  113  Eng.  Eeprint  675 
(coroner  of  a  borough) ;  Eegina  v. 
Jones,  8  L.  T.  502,  mayor  of  a  bor- 
ough. 

75.  As  to  judgment,   see  supra,  V. 

76.  Ga. — Morris  v.'  Underwood,  19 
Ga.  559.    la. — state  v.  Porter,  58  Iowa 

e 


19,  11  N.  W.  715.  Kan.— Hurd  v.  Beck, 
45  Pac.  92.  Ohio. — State  v.  Taylor, 
12  Ohio  St.  130;  State  v.  Jacobs,  17 
Ohio  143. 

Contra,  Eex  v.  Williams,  W.  Blk.  93, 
96  Eng.  Eeprint  51. 

77.  Conn.— State  v.  Tudor,  5-  Day 
329,  5  Am.  Dee.  162.  Mass.— Howard 
V.  Gage,  6  Mass.  462;  Com.  v.  Athearn, 
3  Mass.  285.  N.  Y. — People  ex  rel. 
Teel  V.  Sweeting,  2  Johns.  184. 

78.  See  infra,  V,  C. 

79.  State  ex  rel.  Martin  v.  Foley,  89 
Vt.  193,  94  Atl.  841. 

80.  See  infra,  V,  I,  2. 

81.  See  infra,  V,  H,  1. 

82.  Mich. — Osterhous  ex  rel.  Van  der 
Veen  v.  Van  Duren,  168  Mich.  464, 
134  N.  W.  456,  Ann.  Cas.  1913C,  1302; 
People  V.  Hartwell,  12  Mich.  508,  86 
Am.  Dee.  70.  Mo.— Hunter  v.  Chandler, 
45  Mo.  452.  Neb.— Dean  v.  Miller,  56 
Neb.  301,  76  N.  W.  555.  N.  Y.— Peo- 
ple ex  rel.  Eastman  v.  Seaman,  5  Denio 
409;  People  ex  rel.  Swan  v.  Loomis,  8 
Wend.  396,  ,24  Am.  Dec.  33.  Pa.— Com. 
V.  Smith,  45  Pa.  59;  Com.  v.  Eeigart, 
14  Serg.  &  E.  216.  Wis.--State  «., 
Pierce,  35  Wis.  93. 

83.  Mo.— State  v.  Heffernan,  243  Mo. 
442,  148  S.  W.  90.  N.  0.— Burton  v. 
Patton,  47  N.  C.  124,  62  Am.  Dec.  194. 
Eng. — Rex  v.  Payne,  2  Chitty  367,  18 
E.  C.  L.  681;  Eex  v.  Warlow,  2  Maule 
&  S.  75,  105  Eng.  Eeprint  310;  Eex 
V.  Harris,  6  Ad.  &  El.  475,  33  E.  C.  L. 
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6.  Illegality  or  Irregularity  of  Official  Acts.  —  Quo  warranto  does 
not  lie  for  the  redress  of  official  acts  not  amounting  to  technical  mis- 
conduct, or  for  the  purpose  of  testing  the  legality  of  official  acts.** 
In  other  words,  the  remedy  is  not  the  legal  instrument  or  means  of 
prohibiting  or  restraining  a  public  officer  from  the  doing  of  any  par- 
ticular act  or  thing,  the  right  of  doing  which  is  claimed  by  virtue  of 
such  office.*^  The  right,  however,  to  exercise  certain  functions  claimed 
as  an  incident  of  office  may  be  tested  by  quo  warranto  on  the  ground 
that  the  exercise  of  such  function  constitutes  a  franchise.*^ 

7.  Forfeiture  of  Public  Office  for  Misconduct.  —  In  many  states, 
statutes  have  been  passed  providing  special  remedies  for  ouster  from 
public  office  of  incumbents  who  through  misconduct  are  deemed  to 
have  forfeited  the  same.^^  However,  at  common  law,  and  also  under 
the  statutory  substitutes  for  quo  warranto,  proceedings  in  quo  war- 
ranto are  appropriate  remedies  for  such  a  purpose,  unless  the  special 
ouster  proceedings  are  made,  or  held,  exclusive.*'  In  all  such  cases 
of  ouster  from  office,  the  misconduct  complained  of  must  be  such  as 


259,  112  Eng.  Eeprint  182;  Bex  v.  New 
Radnor,  2  Ld.  Kenyon  498,  96  Eng. 
Eeprint  1257;  Eex  v.  Williams,  1  W. 
Blk.  93,  1  Burr.  402,  2  Ld.  Kenyon  68, 
96  Eng.  Eeprint  51. 

[a]  The  resignation  of  tbe  officer 
will  not  prevent  the  prosecution  of  the 
information,  if  the  proceedings  were 
commenced  prior  to  the  resignation. 
Hunter  v.  Chandler,  45  Mo.  452. 

84.  State  ex  rel.  Hogan  v.  Hunt,  84 
Ohio  St.  143,  95  N.  B.  666. 

[a]  Enforcing  Delivery  of  Books 
and  Papers. — Quo  warranto  is  not  a 
proper  remedy  to  enforce  the  delivery 
of  books  and  papers  from  a  public  of- 
ficer whose  successor  had  been  chosen 
and  qualified.  In  re  Smith,  116  App. 
Div.  665,  101  N.  Y.  Supp.  992. 

85.  Ark. — State  v.  Evans,  3  Ark. 
585,  36  Am.  Dec.  468.  Ga. — McDonough 
V.  Bacon,  143  Ga.  ?83,  84  S.  E.  588; 
Locklear  v.  Harris,  108  Ga.  809,  34 
S.  E.  183.  lU.— People  v.  Whitcomb, 
55  111.  172.  Neb.— State  v.  Scott,  70 
Neb.  681,  97  N.  W.  1021.  Pa.— Com. 
V.  Small,  238  Pa.  106,  85  Atl.  1088, 
Ann.  Cas.  1914C,  326;  Com.  ex  rel.  Sel- 
by  V.  County  Comrs.,  19  Pa.  Dist.  553; 
Com.  V.  Becker,  5  Ladk.  Jur.  115.  Tex. 
State  V.  Smith,  55  Tex.  447.  Eng.— Eeg. 
V.  Durham  County  Justices,  2  L.  T.  N. 
S.  372. 

[a]  A  judge  legally  elected,  or  ap- 
pointed, commissioned,  and  qualified 
cannot  be  prohibited  or  prevented  from 
taking  cognizance  of  and  adjudicating 
any  suit  or  proceeding  instituted  and 
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pending  for  adjudication  in  any  court 
which  he  is  by  law  authorized  to  hold, 
although  he  may  not  legally  possess 
jurisdiction  of  the  matter,  or  author- 
ity to  adjudicate  and  i  determine  the 
controversy.  State  v.  Evans,  3  Ark. 
585,  36  Am.  Dee.  468. 

86.  La. — Eeynolds  «.  Baldwin,  1  La. 
Ann.  162.  Wis. — Attorney-General  v. 
McDonald,  3  Wis.  805.  Eng. — Eex  v. 
Williams,  1  Burr.  402,  97  Eng.  Eeprint 
371,  2  Ld.  Ken.  68,  96  Eeprint  1109, 
W.  Bl.  93,  96  Eeprint  51;  Eex  v.  Hert- 
ford, 1  Ld.  Eaym.  426,  91  Reprint  1183, 
1  Salk.  374,  91  Reprint  325. 

[a]  The  right  to  preside  over  a  city 
council  is  a  franchise  the  right  to  the 
exercise  of  which  may  be  tested  by 
quo  warranto.  Cochran  v.  Mcdeary, 
22  Iowa  75. 

87.  See  the  statutes  and  the  title 
"Officers." 

88.  Ark.— Gladish  v.  Lovewell,  95 
Ark.  618,  130  S.  W.  579.  Kan.— State 
V.  Wilcox,  78  Kan.  597,  97  Pac.  372, 
130' Am.  St.  Eep.  385,  19  L.  R.  A.  (N. 
S.)  224;  State  v.  Allen,  5  Kan.  213. 
Mo. — State  ex  rel.  Letcher  v.  Bearing, 
253  Mo.  604,  162  8.  W.  618.  Okla. 
Bradford  v.  Territory,  2  Okla.  228,  37 
Pao.  1061.  Pa.— Com.  v.  Me  Williams, 
,11   Pa.   61;    Com.   v.   Shepp,   10   Phila. 

518,  1  Leg.  Chron.  325,  30  Leg.  Int. 
381.  Va.— Eoyall  v.  Thomas,  28  Gratt. 
(69  Va.)  130,  26  Am.  Rep.  335.  Can. 
Larin  v.  Lapointe,  42  Can.  Sup.  Ct. 
521. 

Bxclusiveness  of  statutory  remedy, 
see  supra,  III,  B,  2, 
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warrants  a  forfeiture  of  the  office,*'  and  the  alleged  misconduct,  even 
if  criminal,  may  be  established  in  the  quo  warranto  proceeding  itself, 
■without  the  necessity  of  a  prior  conviction.'" 

C.  Franchises.  —  1.  In  General.  —  Quo  warranto  is  the  ap- 
propriate remedy  to  protect  ■  franchises  from  usurpation  or  abuse, 
whether  the  alleged  wrongdoer  be  an  individual,  or  a  group  of  in- 
dividuals, or  a  corporation  municipal  or  private.'^  It  is  only  the 
sovereign  power  of  the  state  which  can  create  corporate  franchises, 
public  or  private,  and  all  who  assume  to  exercise  them  without  eon- 
sent  of  such  authority  are  liable  to  this  mode  of  procedure.'^ 

2.  Licenses.  —  Licenses  are  to  be  distinguished  from  franchises. 
A  liquor  license,  for  example,  is  merely  a  permit  to  carry  on  the  sale 
of  intoxicating  liquors,  under  certain  restrictions.  It  is  not  a  fran- 
chise, and  the  validity  of  a  license  cannot  be  tested  by  proceedings  in 
quo  warranto.'^  A  statute,  however,  may  extend  the  quo  warranto 
remedy  to  cases  where  any  person  exercises  any  "privilege,  exemption, 
or  license"  without  warrant  of  law,  and  under  such  a  statute  the 
validity  of  a  license  to  sell  liquors  may  be  tested.'* 

3.  Usurpations  by  Individuals.  —  Although  corporations  or  bodies 
politic  are  the  most  usual  franchises  known  to  our  law,  and  although 
grants  of  franchises  are  usually  made  to    corporation,'^    yet    indi- 


89.  Kan. — State  v.  Allen,  5  Kan. 
213.  Hiss. — ^Brady  v.  Howe,  50  Miss. 
607,  624,  625.  Okla.— Bradford  v.  Ter- 
ritory, 2  Okla.  228,  37  Pae.  1061.  Pa. 
Cleaver  v.  Com.,  34  Pa.  283.  Va. 
Eoyall  V.  Thomas,  28  Gratt.  (69  Va.) 
130,  26  Am.  Eep.  335. 

[a]  Errors  of  Judgment. — Quo  war- 
ranto will  not  lie  for  the  purpose  of 
forfeiting  a  municipal  ofSoe  where  the 
officer  has  done  nothing  more  than  to 
commit  an  error  of  judgment.  State 
ex  rel.  Burnett  v.  Town  Council,  30 
Ala.  66. 

90.  Kan. — State  v.  Wilson,  30  Xan. 
661,  2  Pac.  828;  State  v.  Graham,  13 
Kan.  136;  State  v.  Allen,  5  Kan.  213. 
Pa.— Com.  V.  Walter,  83  Pa.  105,  24 
Am.  Eep.  154.  Va. — Eoyall  v.  Thomas, 
28  Gratt.  (69  Va.)  130,  26  Am.  Eep. 
339. 

91.  doim. — State  D.  Curtis,  35  Conn. 
374,  d5  Am.  Dec.  263.  EieL'-^Brottks 
V.  State  ex  ret.  Kichal'da,  3  BOyiie  1, 
79  Atl.  790,  7'95j  Ann.  Cas.  1915A,  1133, 
51  L.  E.  A.  (N.  S.)  1126.  Fla.— Buck- 
man  V.  State,  34  Fla.  48,  ,15  So.  697, 
699,  24  L.  E.  A.  806.  Kan. — State  v. 
Graham,  13  K^n.  136,  144.  Ky.— Com. 
V.  Lexington  &  H.  Tpk.  Eoad  Co.,  6 
B.  Mon.  397,  398.  Mo.— State  ex  rel. 
Weed  v.  Meek,  129  Mo.  431,  31  S.  W. 
913,  915.  N.  H.— Aftbrney-G^neral  «. 
Sands,  68  N.  H.   54,   44  Atl.   83,   85. 


N.  J. — Casey  v.  Chase,  64  N.  J.  L. 
207,  44  Atl,  872.  N.  M.— Territory  v. 
Ashenfelter,  4  N.  M.  93,  12  Pac.  879, 
884.  N.  Y.— People  v.  Piatt,  10  N.  Y. 
St.  717,  719.  Ohio.- State  v.  Dayton 
Traction  Co.,  64  Ohio  St.  272,  60  N.  E. 
291.  E.  I. — Attorney-General  «,  Me- 
Caughey,  21  E.  I.  341,  43  Atl.  646, 
648.  Tenn.— State  v.  Allen,  57  S.  W. 
182,  190.  Eng.— Darley  v.  Eegina,  12 
CI.  &  Fin.  520,  8  Eng.  Eeprint  1513, 
1520. 

92.  State  V.  Tracy,  48  Minn.  497,  51 
N.  W.  613;  State  v.  Bradford,  32  Vt. 
58. 

93.  Ga. — Dean  v.  Healy,  66  Ga.  503. 
Ind.— State  v.  Green,  112  Ind.  462,  14 
N.  E.  352.  N.  C— Hargett  v.  Bell, 
134 '  N.  C.  394,  46  S.  E.  749.  Vt. 
Brown  v.  Alderman,  82  Vt.  529,  74  Atl. 
230;  State  v.  Gibbs,  82  Vt.  526,  74 
Atl.  229,  24  L.  E.  A.   (N.  S.)   555. 

frdceiedings  for  failui'e  tb  take  oul; 
license,  see  generally  the  title  '*  Li- 
censes." See  also  "Intoxicating 
Iiiquors,"  and  othe*  particular  titles. 

94.  People  v.  Heidelberg  Garden 
Co.,  233  111.  290,  84  N.  E.  230  (aifirm- 
ing  124  111.  App.  331);  Martens  v. 
People,  186  111.  314,  57  N.  E.  871; 
Matthews  v.  People,  159  111.  399,  42  N, 
E.  864;  Swarth  v.  People,  109  111.  821; 
Handy  v.  Pediile,  29  111.  App.  99. 

95.  Higgins  v.  Downward,  8  HdUst. 
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viduals  may  usurp  franchises,'"  and  a  franchise  may  be  granted  to 
an  individual,  and  quo  warranto  will  lie  to  effect  its  forfeiture,^^  and 
to  require  any  person  exercising  a  public  franchise  to  show  the  war- 
rant under  which  he  acts.**  The  usurpation  complained  of  must  be, 
however,  a  franchise,  not  a  mere  private  right,  or,  in  other  words,  at 
common  law,  it  must  be  in  respect  of  that  which  by  judgment  could 
be  seized  into  the  king's  hands,*®  and,  where  a  person  is  legally  en- 
titled to  the  exercise  of  a  franchise,  quo  warranto  does  not  lie  to 
restrain  him  from  doing  any  particular  act  claimed  by  virtue  of  such 
franchise.^ 

4.  Municipal  Corporations.  —  a.  Usurpation  of  Corporate  Exist- 
ence.—  The  usurpation  of  a  franchise  to  be  a  municipal,  or  quasi- 
municipal,  corporation  may  likewise  be  remedied  by  quo  warranto. 
Where,  for  example,  any  number  or  group  of  persons  assume  to 
exercise  the  franchises  of  a  county,*  a  city,  town,  or  village,'  a  school 


(Del.)    227,   14   Atl.   720,   32  Atl.   133, 
40  Am.  St.  Eep.  141. 

96.  See  infra,  IV,  C,  5,  a. 

97.  Com.  V.  Sturtevant,  182  Pa.  323, 
37  Atl.  916,  a  grant  of  an  exclusive 
ferry  franchise  to  grantee  and  his  suc- 
cessors, and  holding  that  quo  war- 
ranto is  a  proper  remedy  to  forfeit  the 
exclusiveness  of  the  franchise  as  well 
as  to   forfeit  the   entire  franchise. 

98.  See  the  statutes  and  State  v. 
Evans,  3  Ark.  585,  36  Am.  Dec.  468. 

[a]  A  corporation  is  a  "person" 
within  the  meaning  of  a  statute  pro- 
viding that  a  civil  action  may  be 
brought  against  any  person  unlawfully 
holding  or  exercising  any  franchise. 
State  V.  Des  Moines  City  E.  Co.,  135 
Iowa  694,  109  N.  W.  867.  See  also, 
Cal. — People  ex  rel.  Warfleld  v.  Sutter 
St.  Ey.  Co.,  117  Cal.  604,  49  Pac.  736; 
People  ex  rel.  Adams  v.  Oakland,  92 
Cal.  611,  28  Pac.  807.  Wash.— State 
ex  rel.  Atty.-6en.  v.  Gas  Co.,  28  Wash. 
488,  68  Pac.  946,  70  Pac.  114.  Wis. 
State  ex  rel.  Vilter  Mfg.  Co.  v.  Mil- 
waukee, B.  &  L.  G.  E.  Co.,  116  Wis. 
142,  92  N.   W.  546. 

99.  Sir  Wm.  Lowther's  Case,  2  Ld. 
Eaym.  1409,  Str.  637,  92  Eng.  Eeprint 
417. 

[a]  See  also  Eex  v.  Durham  Jus- 
tices, 2  L.  T.  372  (1860),  holding  a 
quo  warranto  information  not  proper 
procedure  to  determine  whether  a 
bench  of  justices  had  the  exclusive 
right  of  granting  ale-house  licenses. 

[b]  Franchises  are  special  priv- 
ileges conferred  by  government  upon 
individuals,  and  which  do  not  belong 
to  the  citizens  of  the  country,  gen- 
erally,  of   common    right.      Bank    of 
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Augusta  V.  Earle,  13  Pet.  (IT.  S.)  519, 
10  L.  ed.  274.  See  also  HI. — Hazelton 
Boiler  Co.  v.  Hazelton  Tripod  Boiler 
Co.,  137  111.  231,  28  N.  E.  248.  la. 
State  V.  Des  Moines  City  E.  Co.,  135 
Iowa  694,  109  N,  W.  867.  KT.  Y. 
Southampton  v.  Jessup,  162  N.  Y.  122, 
56  N.  E.  538. 

1.  State  V.  Evans,  3  Ark.  585,  36 
Am.  Dec.  468. 

2.  See  State  ex  rel.  Standeven  v. 
Armstrong,  27  Okla.  810,  117  Pac.  332. 

3.  Ala. — State  ex  rel.  Sigsbee  v. 
Birmingham,  160  Ala.  196,  48  So.  843. 
Colo. — ^People  v.  Garfield  County  Ct., 
59  Colo.  52,  147  Pac.  329;  People  v. 
Stratton,  33  Colo.  464,  81  Pac,  245; 
Velasquez  v.  Zimmerman,  30  Colo.  355, 
70  Pac.  419.  lU.— McGahan  v.  People, 
191  111.  493,  61  N.  E.  418.  Ind.— Mul- 
likin  V.  Bloomington,  72  Ind,  161. 
Mich. — ScrafEord  v.  Gladwin  Supra.,  41 
Mich.  647,  2  N.  W.  904.  Mo.— State 
V.  Buerman,  186  Mo.  App.  691,  172 
S.  W.  454.  Neb.— State  v.  Clark,  75 
Neb.  620,  106  N.  W.  971.  Nov.— State 
V.  Osburn,  24  Nev.  187,  51  Pac.  837. 
Okla.— Earlboro  Tp.  v.  Howard,  47 
Okla.  455,  149  Pac.  136.  Tex.— Bren- 
nan  v.  Weatherford,  53  Tex.  330,  37 
Am.  Eep.  758;  Merritt  v.  State,  42 
Tex.  Civ.  App.  495,  94  S.  W.  372.  Vt. 
State  V.  Bradford,  32  Vt.  50. 

[a]  Bight  of  Commissioners  To  Call 
an  Election. — An  action  in  quo  war- 
ranto does  not  lie,  however,  to  test  the 
right  of  a  board  of  commissioners  to 
call  an  election,  ordered  by  a  county 
court,  for  the  purpose  of  determining 
the  question  of  the  incorporation  of  a 
city  or  town.  Such  action  by  quo 
warranto  is  premature.    People  v.  Gar- 
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district,*  a  drainage^  or  an  irrigation  district,*  quo  warranto  will  lie 
to  determine  the  question  of  their  usurpation  of  corporate  existence. 
b.  Validity  of  Organization.  —  The  legality  or  constitutionality  of 
an  attempted  organization  as  a  municipal  corporation  may  be  tested 
by  quo  warranto.'  The  de  facto  municipality  is  neither  a  necessary 
nor,  according  to  weight  of  authority,  a  proper  party,  in  such  cases, 
and  the  court  should  proceed  to  render  judgment  of  ouster  against 


field   County   Court,   59    Colo.   52,   147 
Pae.  329. 

4.  lU. — Alderman  v.  School  District 
No.  5,  91  111.  179;  Eenwick  v.  Hall,  84 
111.  162;  Trumbo  v.  People,  75  111.  561. 
la. — State  v.  Independent  School  Dist., 
29  Iowa  264.  Mich. — Perrizo  v.  Keiss- 
ler,  93  Mich.  280,  53  N.  W.  391;  People 
V.  Gartland,  75  Mich.  143,  42  N.  W. 
687;  Frfictional  School  District  v.  Joint 
Board  of  School  Inspectors,  27  Mich. 
3.  See  Atlee  v.  Wexford,  94  Mich.  562, 
54  N.  W.  380.  Mo.— Black  v.  Early, 
208  Mo.  281,  106  S.  W.  1014.  Can. 
Askew  V.  Manning,  38  U.  C.  Q.  B.  345. 

[a]  Effect  of  Statutory  Remedy. 
There  should  be  some  special  and 
extraordinary  reason  to  justify  inter- 
ference by  quo  warranto  with  the  or- 
ganization of  a  school  district,  when 
the  statutes  provide  a  speedier  remed}' 
by  an  appeal  from  a  district  board, 
says  the  supreme  court  of  Michigan. 
And  where  a  school  district  had  en- 
joyed its  franchises  for  five  years  dur- 
ing most  of  which  time  proceedings 
to  inquire  into  the  validity  of  the 
organization  had  been  pending  by  quo 
warranto  and  writ  of  error  instead  of 
the  speedier  statutory  process  of  ap- 
peal, the  supreme  court  declined  to 
review  its  organization  on  technical- 
ities.    People  V.  Every,   38  Mich.   405. 

[b]  Remedy  Not  in  Equity. — ^Inthe 
case  of  Eenwick  v.  Hall,  84  111.  162, 
164,  the  court  dismissed  a  bill  in 
equity,  and  held  that  a  quo  warranto 
proceeding  was  the  proper  remedy  by 
owners  of  lands  within  a  proposed 
school  district  who  attacked  the  legal- 
ity of  its  organization.  The  court  said 
through  Justice  Dickey;  "We  find  no 
grounds  in  this  bill  upon  which  _  to 
found  jurisdiction  in  a  court  of  equity. 
The  objections  presented  to  the  reg- 
ularity of  the  proceedings  called  in 
question  are  merely  technical.  _  If 
these  objections  be  fatal,  there  is  a 
complete  remedy  at  law.  By  our  stat- 
ute an  information  in  the  nature  of 
quo  warranto  will  lie  where  'any  as- 


sociation or  number  of  persons  shall 
act  within  this  state  as  a  corporation 
without  being  legally  incorporated.'  If 
it  be  true,  as  alleged  in  this  bUl,  that 
a  new  district  has  never  been  created 
under  the  law,  in  such  case  the  legal 
existence  of  this  quasi  corporation  can 
be  tested,  and  its  illegality  established 
by  proceedings  under  this  statute." 
Quoted  in  People  v.  Lockhard,  26  Colo. 
App.  439,  143  Pac.  273. 

5.  lU.— People  v.  McDonald,  264  111. 
514,  106  N.  E.  501,  Ann.  Cas.  19150, 
31;  People  V.  York,  247  111.  591,  93 
N.  E.  400;  Shanley  v.  People  •ex  rel. 
Goedtner,  225  111,  579,  80  N.  E.  277; 
People  V.  Peoria,  166  111.  517,  46  N.  B. 
1075;  Osborn  v.  People,  103  111.  224. 
Kan. — State  ex  rel.  Wilson  v.  Bismarck 
Drainage  Dist.,  102  Kan.  575,  171  Pac. 
634.  Mo. — State  ex  rel.  Brown  v.  Wil- 
son, 216  Mo.  215,  115  S.  W.  549. 

[a]  Municipal  Corporations.  —  The 
drainage  districts  provided  for  in  the 
Kansas  statute  are  municipal  corpora- 
tions, and  their  officers  are  vested  withi 
many  important  functions.  State  ea; 
rel.  Wilson  v.  Bismarck  Drainage  Dist., 
102  Kan.  575,  171  Pac.  634. 

[b]  Jurisdiction  of  Commissioners. 
If  the  necessary  facts,  any  or  all,  are 
lacking,  the  decision  of  commissioners 
that  they  have  jurisdiction  in  proceed- 
ings to  organize  a  drainage  district 
can  be  inquired  into  by  quo  warranto. 
People  V.  McDonald,  264  111.  514,  106 
N.  E.  501,  Ann.  Cas.  1915C,  31;  People 
V.  Karr,  244  III.  374,  91  N.  E.  485; 
People  V.  Strandstra,  238  111.  341,  87 
N.  E.  286;  McDonald  v.  People,  214  111. 
83,  73  N.  E.  444. 

6.  People  V.  Loekard,  26  Colo.  App. 
439,  143  Pac.  273. 

7.  ni.— People  V.  Gary,  196  111.  310, 
63  N.  E.  749;  People  v.  Jones,  137  111. 
35,  27  N.  B.  294;  Keigwin  v.  Drainage 
Comrs..  115  111.  347,  5  N.  E.  575.  Kan. 
State  V.  Ford  County,  12  Kan.  441. 
Mich.— Atlee  v.  Wexford,  94  Mich.  562, 
54  N.  W.  380.  Minn.— State  v.  Tracy, 
48   Minn.    497,   51    N.    W.    613.     Mo. 
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the  individuals  who  assume  to  exercise  such  corporate  powers.*  The 
question  of  legal  organization  may  be  tested  in  a  quo  warranto  pro- 
ceeding brought  by  the  state,'  or  in  a  proceeding  brought  either 
by  the  state,  or  by  an  interested  private  relator,  against  one  exer- 
cising a  public  office  in  such  a  municipality.^" 

c.  Incorporation  iy  Judicial  Action.  —  Quo  warranto  is,  in  no 
sense,  a  writ  of  correction  or  review,  and  it  does  not  lie. to  assail  an 
order  of  a  court  in  the  matter  of  incorporating  a  city  or  town  under 
a  statute  giving  the  court  such  jurisdiction.^^  Where,  however,  fraud 
or  collusion  in  the  procurement  of  such  an  order  or  judgment  is  al- 
leged and  shown,  there  would  be  no  legal  judgment  of  incorporation, 
and  quo  warranto  would  lie  in  such  a  case,  against  those  usurping  the 
corporate  franchise.^^ 


School  Dist.  of  Columbia  v.  Jones,  229 
Mo.  510,  129  S.  W.  705;  Black  v. 
Early,  208  Mo.  281,  106  S.  W.  1014; 
State  V.  Birch,  186  Mo.  205,  85  S.  W. 
361.  Neb.— State  v.  Uridil,  37  Neb. 
371,  55  N.  W.  1072.  Vt.— State  v. 
Bradford,  32  Vt.  50, 

[a]  Organization  of  Township. — 'After 
a  municipal  township  has  been  organ- 
ized, quo  warranto  is  the  proper  remedy 
to  determine  the  question  of  its  legal 
existence  or  the  validity  of  its  or- 
ganization. The  courts  are  without 
power  to  do  so  by  injunction  or  to 
restrain  existing  officers  from  exercis- 
ing their  proper  functions.  Earlboro 
Tp.  V.  Howard,  47  Okla.  455,  149  Pac. 
136. 

8.  See  infra,  V,  B,  2,  b,  and  also 
the  following  cases:  111. — People  v. 
Bruennemer,  168  111.  482,  48  N.  B.  43; 
People  V.  Spring  Valley,  129  111.  169, 
21  N.  E.  843.  Minn.— State  v.  Parker, 
25  Minn.  215.  Mo. — State  v.  Fleming, 
158  Mo.  558,  59  S.  W.  118.  Neb. 
State  V.  Uridil,  37  Neb.  371,  55  N.  W. 
1072.  N.  Y. — People  v.  Carpenter,  24 
N.  Y.  86. 

9.  Ind. — Mullikin  v.  Bloomington,  72 
Ind.  161.  Tex. — Brennan  v.  Weather- 
ford,  53  Tex.  330,  37  Am.  Eep.  758. 
Wash. — Kuhn  v.  Port  Townsend,  12 
Wash.  605,  41  Pac.  923,  50  Am.  St. 
Eep.  911,  29  L.  E.  A.  445. 

10.  Mo. — State  v.  Weatherby,  45  Mo. 
17.  N.  Y.— People  v.  Carpenter,  24  N. 
Y.  86;  People  •ex  rel.  Wood  v.  Draper, 
15  N.  Y.  532.  Neb.— State  v.  Uridil, 
37  Neb.  371,  55  N.  W.  1072.  See  State 
V.  Clark,  75  Neb.  620,  106  N.  W.  971. 

See  supra,  TV,  B,  2,  a,  and  infra,  V, 
B,  1,  b,   (III). 

[a]  The  right  of  a  prlrate  relator 
to  institute  such  proceedings  is  gov- 
Vol,  xxn 


erned  by  statute.  In  the  absence  of 
such  authority,  officers  of  a  de  facto 
municipal,  or  quasi  municipal,  corpora- 
tion cannot  be  ousted  at  the  instance 
of  a  private  relator  on  the  ground  of 
its  having  no  legal  existence.  HoUoway 
V.  Dickinson,  69  N.  J.  L.  72,  54  Atl. 
529.  See  also  State  ex  ret.  Walker  v. 
McLean  County,  11  N.  D.  356,  92  N.  W. 
383. 

11.  Ala. — ^Leigh  v.  State,  69  Ala. 
261.  HI.— People  v.  Waite,  213  111. 
421,  72  N.  E.  1087;  People  ex  rel.  Har- 
rison V.  Comrs.  Mineral  Marsh  Drain- 
age Dist.,  193  111.  428,  62  N.  E.  225. 
Mo. — State  v.  Fleming,  158  Mo.  558, 
59  S.  W.  118;  Kayaer  v.  Trustees  of 
Bremen,  16  Mo.  88.  Pa. — Com,  v.  Ken- 
nedy, 5  Lack.  Leg.  N.  323. 

[a]  Matters  of  Appeal. — As  said  by 
the  supreme  court  of  Missouri,  in  the 
case  of  State  v.  Fleming,  158  Mo.  558, 
59  S.  W.  118.  "An  error  of  fact 
made  by  the  county  court  in  a  matter 
of  calculation,  computation,  or  of  num- 
bers, or  of  law,  upon  the  question, 
such  as,  who  are  and  who  are  not 
'taxable  inhabitants'  of  a  designated 
community,  are  no  more  fatal  to  the 
intogritj',  fidelity  or  conclusiveness  of 
the  judgment  by  that  body  ordering 
the  incorporation  of  the  city  or  town 
than  would  like  errors  made  by  any 
other  court  of  record  of  the  state. 
These  errors  are  matters  of  review 
upon  appeal,  where  an  appeal  is  pro- 
vided for,  but  are  not  such  as  impeach 
the  integrity  of,  or  go  to  the  very- 
life  and  existence  of,  the  judgment 
itself." 

12.  State  V.  Fleming,  158  Mo.  558, 
59  S.  W.  118;  Kayser  v.  Trustees  of 
Bremen,  16  Mo.  88.  See  West  End  V. 
State,  138  Ala.  295    36  So.  423. 
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d.  Usurpation  of  Particular  Franchises  or  Powers.  —  (I.)  In  General. 
Towns  and  cities  have  only  such  franchises  and  powers  as  are  granted 
theni  by  the  legislature  ;^'  hence  quo  warranto  is  an  appropriate  remedy 
against  a  lawfully  organized  municipality  for  usurping  a  franchise 
not  granted  to  it,"  as,  for  instance,  the  licensing  of  the  sale  of  liquors 
as  a  beverage."  But  generally  quo  warranto  is  not  an  appropriate 
remedy  for  merely  excesses  or  irregularities  in  connection  with  the 
use  of  powers  actually  conferred.^® 

(II.)  Exercising  Franchises  Over  Territory  Outside  Corporate  Limits. 
It  is  held  by  some  cases  that  the  attempted  exercise  of  power  by  a 
municipal  corporation  over  the  inhabitants  of  territory  outside  of 
its  corporate  limits  is  the  usurpation  of  a  franchise,  in  addition  to 
and  distinct  from  the  franchise  of  being  a  corporation,  and  that  quo 
warranto  is  the  proper  remedy,  on  the  part  of  the  state,  to  inquire 
into  and  to  test  the  validity  of  such  alleged  annexations.^'  In  other 
cases,  however,  the  unwarranted  annexation  of  additional  territory  is 
regarded  only  as  an  attempt  to  exercise  inere  corporate  powers  beyond 
the  legal  boundaries  of  the  municipality,  for  which  not  quo  warranto 
but  injunction  is  the  appropriate  remedy.^* 


13.  Pueblo  V.  Stanton,  45  Colo.  523, 
102  Pac.  512. 

14.  Ala.  —  North  Birmingham  v. 
State  ex  rel.  Sparks,  166  Ala.  122,  52 
So.  202,  139  Am.  St.  Eep,  17;  Union- 
town  V.  State  ex  rel.  Glass,  145  Ala. 
471,  39  So.  814.  lU.— People  v.  Board 
of  Education,  101  111.  308,  40  Am. 
Eep.  196.  Kan. — State  v.  Leavenworth, 
36  Kan.  314,  13  Pac.  591;  State  v. 
Topeka,  31  Kan.  452,  2  Pac.  593;  State 
V.  Topeka,  30  Kan.  653,  2  Pae.  587. 
Ohio. — State  v.  Cincinnati,  52  Ohio  St. 
419,  40  N.  B.  508,  27  L.  E.  A.  737; 
State  V.  Cincinnati,  23  Ohio  St.  445; 
State  V.  Cincinnati,  20  Ohio  St.   18. 

[a]  The  right  of  a  city  to  tax  cer- 
tain kinds  of  property  may  be  deter- 
mined by  quo  warranto.  State  v. 
Charleston  Council,  1  Mill  Const.  36. 

15.  State  V.  Leavenworth,  36  Kan. 
314,  13  Pac.  591;  State  v.  Topeka,  31 
Kan.  452,  2  Pac.  593;  State  v.  Topeka, 
30  Kan.  653,  2  Pac.  587. 

16.  See  infra,  IV,  C,  4,  d,  (HI). 

17.  Ala. — State  ex  rel.  Sigsbee  v. 
Birmingham,  160  Ala.  196,  48  So.  843; 
TJniontown  v.  State,  145  Ala.  471,  39 
So.  814,  8  Ann.  Cas.  320,  note.  See 
also  State  ex  rel.  Weatherly  v.  Birming- 
ham Water  Works  Co.,  185  Ala.  388, 
64  So.  23,  Ann.  Cas.  1916C,  166.  But 
see  North  Birmingham  v.  State  ex  rel. 
Sparks,  166  Ala.  122,  52  So.  202,  139 
Am.  St.  Eep.  17,  21  Ann.  Cas.  1123. 
Cal.— People  v.  Oakland,  92  Cal.  611, 
28   Pac.    807;     Spring    Valley    Water 


Works  V.  Schottler,  62  Cal.  69;  San 
Jose  Gas  Co.  v.  January,  57  Cal.  614. 
HI.— People  V.  York,  247  111.  591,  93 
N.  E.  400;  Shanley  v.  People  ex  rel. 
Goedtner,  225  111.  579,  80  N.  E.  277; 
People  V.  McDonald,  208  111.  638,  70 
N.  E.  646.  But  see  People  v.  Whit- 
comb,  55  111.  172.  Minn. — State  v. 
Crow  Wing  County,  66  Minn.  519,  68 
N.  W.  767,  69  N."  W.  925,  73  N.  W. 
631,  35  L.  E.  A.  745.  Mo.— State  v. 
Birch,  186  Mo.  205,  85  S.  W.  361; 
State  V.  Weatport,  116  Mo.  ,582,  22  S. 
W.  888;  State  v.  McMillan,  108  Mo. 
153,  18  S.  W.  784.  Neb.— State  ex  rel. 
Bute  V.  College  View,  88  Neb.  232,  129 
N.  W.  296;  Com.  Eeal  Estate  Co.  v. 
South  Omaha,  78  Neb.  368,  110  N.  W. 
1007;  State  v.  Clark,  75  Neb.  620,  106 
N.  W.  971.  N.  D.— State  v.  McLean 
County,  11  N.  D.  356,  92  N.  W.  385. 
Ohio. — State  v.  Cincinnati,  20  Ohio  St. 
18.  Tex. — East  Dallas  v.  State,  73  Tex. 
371,  11  S.  W.  1030.  Wash.— Kuhn  v. 
Port  Townsend,  12  Wash.  605,  41  Pae. 
923,  50  Am.  St.  Eep.  911,  29  L.  E.  A. 
445. 

[a]  Mere  Threat  To  Exercise  Fran- 
chise.— Where Ithe  exercise  of  the  city's 
corporate  franchise  over  annexed  terri- 
tory is  only  threatened,  and  not  actual- 
ly exercised,'  quo  warranto  is  not  the 
proper  proceeding.  State  v.  Enaley,  142 
Ala.  661,  665,  38  So.  802. 

18.  Ind. — Delphi  v.  Startzman,  104 
Ind.  343,  3  N.  E.  937;  Stultz  v.  State, 
65  Ind.  492,  502;   Peru  v.  Bearss,  55 
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(III.)    Acts  Ultra  Vires  or  In  Excess  of  Powers The  mere  fact  that 

an  act  of  a  municipal  corporation  is  ultra  vires,  or  in  excess  of  the 
powers  conferred  upon  it,  does  not,  in  itself,  constitute  a  ground  for 
the  remedy  of  quo  warranto,  and,  as  a  rule,  such  excessive  uses  of 
powers,  where  such  acts  are  committed  in  connection  with  actually 
conferred  franchises,  cannot  be  corrected  by  that  remedy.^®  The  same 
rule  applies  to  irregularities  in  connection  with  official  acts.  For 
example,  where  it  is  conceded  that  a  city  has  power  to  pass  an  ordi- 
nance, alleged  irregularities  in  the  same,  such  as  including  more  than 
one  subject,  failing  to  express  purpose  in  its  title,  or  failing  to  pass 
the  same  as  required  by  the  statute,  will  not  be  inquired  into  by  quo 
warranto  proceedings.^"     Moreover,  where  a  city  council  does  not 


Ind.  576.  la. — state  v.  Lyons,  31  Iowa 
432.  N.  D.— See  Eed  Eiver  Valley 
Brick  Co.  v.  Grand  Forks,  27  N.  D.  8, 
145  N.  W.  725,  not  deciding  whether 
the  state  might  not  institute  quo  war- 
ranto. Wis. — ^Lutien  v.  Kewaunee,  143 
Wis.  242,  126  N.  W.  662,  127  N.  W. 
942. 

[a]  Proceedings  for  the  annexation 
of  territory  exceeding  the  corporate 
authority  (1)  will  be  enjoined  at  the 
suit  of  a  property  owner.  City  of 
Pueblo  Vi  Stanton,  45'  Colo.  623,  102 
Pac.  512.  See  also  lU.— Village  of  Hyde 
Park  V.  Chicago,  124  111.  156,  16  N.  E. 
222.  See  also  East  Springfield  v. 
Springfield,  238  111.  534,  87  N.  E.  349, 
and  Village  of  Morgan  Park  v.  Chi- 
cago, 255  111.  190,  99  N.  E.  388,  Ann. 
Cas.  1913D,  399.  KT.  D.— Eed  Eiver 
Valley  Brick  Co.  v.  Grand  Forks,  27 
N.  D.  8,  145  N.  M.  725.  Pa.— Sample 
V.  Pittsburg,  212  Pa.  533,  62  Atl.  201 
(citizens  and  taxpayers);  Pittsburgh's 
Appeal,  79  Pa.  317,  private  citizen. 
Wash. — Wilton  v.  Pierce  County,  61 
Wash.  386,  112  Pac.  386.  Wis.— Lutien 
V.  Kewaunee,  143  Wis.  242,  126  N.  W. 
662,  127  N.  W.  942.  See  also  the 
title  "Municipal  Corporations."-  (2) 
At  the  instance  of  a  resident  citizen 
and  taxpayer,  equity  will  restrain  pro- 
ceedings instituted  under  color  of  law, 
but  which  are  illegal,  the  effect  of 
which  is  designed  to  change  his  dom- 
icile from  one  political  subdivision  to 
another.  "A  court  of  equity  will  not 
turn  a  deaf  ear  to  his  complaint  that 
the  municipality,  under  color  of  law, 
ip  attempting  to  change  his  domicile, 
and  require  h?m  to  meet  each  new  con- 
dition resulting  from  such  attempt  by 
a  separate  proceeding,  .  .  .  when  all 
of  these,  and  sundry  other  complica- 
tions, may  be  avoided  by  the  graiit  of 
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an  injunction."  Eoswell  v.  Ezzard,  128 
Ga.  43,  57  S.  E.  114. 

[b]  Distinguished  From  Usurpation 
of  a  Franchise. — The  only  complaint 
against  the  respondents  is'  that  they 
are  exceeding  their  jurisdiction  by  do- 
ing or  threatening  to  do  charter  or 
franchise  acts  beyond  the  legal  limits 
of  North  Birmingham.  This  would  not 
be  the  unlawful  holding  or  exercise  of 
a  public  office,  or  the  unlawful  holding 
or  exercise  of  a  franchise.  They  are 
properly  in  office,  and  the  franchise 
that  they  are  using  is  not  questioned, 
nor  are  the  acts  complained  of  un- 
authorized. They  are  merely  charged 
with  going  beyond  the  limits  of  juris- 
diction in  the  exercise  of  an  office  or 
franchise.  North  Birmingham  v.  State 
ex  rel  Sparks,  166  Ala.  122,  52  So. 
202,  139  Am.  St.  Eep.  17,  21  Ann. 
Cas.  1123.  See  also  Eed  Eiver  Valley 
Brick  Co.  v.  Grand  Forks,  27  N.  D. 
8,  145  N.  W.  725.  See,  however,  eom- 
njent  upon  this  case  in  State  ex  rel. 
Weatherly  v.  Birmingham  Water  Works 
Co.,  185  Ala.  388,  64  So.  23,  Ann.  Cas. 
:916C,  166. 

19.  Idaho. — Johnston  v.  Savidge,  11 
Idaho  204,  81  Pac.  616.  lU.— People 
V.  Springfield,  61  111.  App.  86.  la. 
State  V.  Lyons,  31  Iowa  432.  Mass. 
Attorney-General  v.  Lyons,  220  Mass. 
536,  108  N.  E.  356.  Ohio.— State  v. 
Newark,  57  Ohio  St.  430,  49  N.  E. 
407. 

Compare  supra,  IV,  C,  4,  d,  (II). 

20.  lU.— People  v.  Springfield,  61 
111.  App.  86.  la.— State  v.  Nebraska 
Tel.  Co.,  127  Iowa  194,  103  N.  W.  120; 
State  V.  Lyons,  31  Iowa  432.  Mich. 
People  V.  Ft.  Wayne  &  E.  Ey.  Co.,  92 
Mich.  522,  52  N.  W.  1010,  16  L.  E. 
A.  752;  People  v.  Mutual  Gaslight  Co.. 
38  Mich.  154.  ' 
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exceed  its  jurisdiction,  quo  warranto  will  not  lie  to  review  its  action 
in  granting  permits  or  licenses  on  the  ground  that  such  permits  or 
licenses  were  granted  on  a  mistake  or  misunderstanding  of  the  facts.^^ 
A  statute  may,  however,  extend  the  remedy  to  cases  where  the  cor- 
poration "exercises  powers  not  conferred  by  law."^^  Likewise,  for 
determining  the  validity  of  mere  contracts  entered  into  by  a  municipal- 
ity, quo  warranto  is  not  an  appropriate  remedy.^* 

(IV.)  Usurpations  How  Corrected.  —  It  is  the  common  law  of  England 
that  the  corporate  existence  of  a  lawfully  constituted  municipal  cor- 
poration may  be  forfeited  for  the  usurpation  of  franchises  not  be- 
stowed upon  it.^*  There  are,  however,  in  this  country  no  reported  cases 
of  such  forfeitures,  and  such  proceedings  would  be  altogether  in- 
compatible with  our  American  ideals  of  municipal  government.^^  In- 
stead of  judgment  of  forfeiture  of  the  corporation's  existence,  in  case 
a  municipal  corporation  unlawfully  usurps  or  exercises  a  franchise 
not  authorized  by  its  charter  or  by  the  general  law,  it  is  the  practice, 
in  quo  warranto  proceedings,  to  oust  the  offending  town  or  city  from 
the  further  exercise  of  the  particular  franchise.^* 


21.  Attorney-General  v.  Lyons,  220 
Mass.  536,  108  N.  E.  356. 

[a]  Poweis  of  County  Commission- 
ers.— Where  the  action  of  a  board  of 
county  commissioners  in  creating  jus- 
tices' precincts  in  incorporated  cities 
is  merely  irregular,  or  voidable,  the 
board  having  power  to  establish  such 
precincts,  such  action  will  not  be  re- 
viewed by  quo  warranto.  A  review 
must  be  had  by  appeal.  Johnston  v. 
Savidge,  11  Idaho  204,  81  Pac.  616. 

22.  See  the  statutes. 

[a]  As  in  Illinois,  where  quo  war- 
ranto has  been  held  a  proper  remedy 
to  apply  to  the  unauthorized  action 
of  a  school  board  excluding  colored 
children  from  the  public  schools.  Peo- 
ple V.  Board  of  Education,  101  111.  308, 
40  Am.  Eep.  196. 

23.  People  v.  Springfield,  61  111. 
App.  86;  McDonald  v.  Alcona,  91  Mich. 
459,  51  N.  W.  1114. 

Equitable  remedy,  <see  the  title 
' '  Municipal  Corporations. ' ' 

[a]  Breaches  Amounting  to  Abuse 
of  Franchise. — The  remedy  by  quo  war- 
ranto cannot  be  used  for  the  enforce- 
ment or  forfeiture  of  a  municipal  con- 
tract, although  breaches  of  the  con- 
tract which  amount  to  abuses  of  a  fran- 
chise may  support  an  information  for 
the  purpose  of  forfeiting  the  franchise 
or  the  charter  of  the  offender.  State 
ex  toZ.  Weatherly  v.  Birmingham  Water 
Works  Co.,  185  Ala.  388,  64  So.  23, 
Ann.  Cas.  19160,  166;  State  ex  rel.  Fer- 
guson V.  Birmingham   W.   W.  Co.,  164 


Ala.  586,  51  So.  354,  137  Am.  St.  Eep. 
69,  27  L.  E.  A.  (N.  S.)  674,  20  Ann. 
Cas.  951;  Capital  City  Water  Co.  v. 
State,  105  Ala.  406,  18  So.  62,  29  L. 
E.  A.  743. 

[b]  Grant  of  Franchise  by  Munic- 
ipality.— It  is  held  by  some  courts  that 
a  municipal  body  possesses  no  power 
to.  confer  a  franchise,  wherefore,  a 
grant  by  a  city,  by  ordinance,  to  oc- 
cupy and  use  a  street,  as  for  a  rail- 
way, is  not  a  franchise,  but  a  mere 
license,  or  contract.  Chicago  City  Ey. 
Co.  V.  People,  73  111.  541.  See  contra. 
State  V.  Des  Moines  City  E.  Co.,  135 
Iowa  694,  109  N.  W.  867.  And  see 
infra,  IV,  C,  5,  a. 

24.  State  v.  Bradford,  32  Vt.  50. 
Early  abuse  of  power,  see  Bl.  Com., 

I,  485;  Bentham's  Works,  vol.  I,  p. 
483. 

25.  State  v.  Miller,  66  Mo.  328.  See, 
in  general.  Dill.,  Munic.  Corp.,  4th  ed., 
§896;  Attorney-General  v.  Boston,  123 
Mass.  460;  Attorney-General  v.  Salem, 
103  Mass.  138;  Com.  v.  Pittsburgh,  14 
Pa.  177. 

26.  Ala. — State  v.  Wilburn,  39  So. 
816;  Uniontowu  v.  State,  145  Ala.  471, 
39  So.  814.  HI.— People  v.  Board  of 
Education,  101  HI.  308,  40  Am.  Eep. 
196;  People  ex  ret  Stead  v.  Chicago, 
187  111.  App.  117.  Kan.— State  v.  Cof- 
feyville,  78  Kan.  599,  97  Pac.  372,  130 
Am.  St.  Eep.  386;  State  v.  Leaven- 
worth, 36  Kan.  314,  13  Pac.  591;  State 
V.  Topeka,  31  Kan.  452,  2  Pac.  593. 
Mich.— Atlee  v,  Wexford,  94  Mich.  562, 
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e.  Neglect  of  Corporate  Duty.  —  Quo  warranto  will  not  lie  against 
a  municipal  corporation  for  mere  neglect  of  a  corporate  duty.^' 

5.  Private  Corporations.  —  a.  Usurpation  of  Franchise  and  Ultra 
Vires  Acts.  —  To  say  that  a  corporation  may  usurp  the  right  to  be 
a  corporation  is  a  self-contradiction,  since,  if  a  corporation,  its  cor- 
porate existence  is  not  usurped.  Where,  however,  any  association  or 
group  of  persons  act  as  a  corporation  without  being  legally  incor- 
porated, they  may  be  ousted  from  the  assumption  of  such  a  franchise 
by  proceedings  in  quo  warranto,^*  since  to  be  a  corporation  is  a  fran- 
chise, for  the  usurpation  of  which  an  information  always  lies.^^  It 
is  not  necessary  that  the  association,  or  persons  composing  it,  avow 
a  purpose  to  act  as  a  corporation,  or  assume  to  do  so;  it  is  sufficient 
that  the  acts  are  such  as  appertain  to  corporations,  or  are  done  after 
the  manner  of  corporations.'"  Moreover,  where  the  steps  taken  in 
organizing  a  de  facto  corporation  are  alleged  to  have- been  irregular, 
or  where  the  purpose  of  the  incorporators  may  have  been  unlawful, 
as,  for  example,  to  establish  a  monopoly,  quo  warranto  is  the  proper 
procedure  to  challenge  the  existence  of  the  corporation,  or  its  right 
to  exercise  its  franchises.'^  Where  a  corporation  assumes  to  exercise 
a  franchise  or  a  power  not  conferred  upon  it  by  law,  the  state,  ac- 
cording to  the  general  rule,  may  oust  it  from  such  usurpation  by  pro- 
ceedings in  quo  warranto,  the  ouster  being  from  the  particular  fran- 


54  N.  W.  380;  Owosso  rraetional 
School  Dist.  No.  1  v.  Owosso  School 
Inspectors,  27  Mich.  3.  Mo. — State  v. 
Fleming,  147  Mo.  1,  44  S.  W.  758. 
N.  D. — See  State  v.  McLean  County, 
11  N.  D.  356,  92  N.  W.  385.  Ohio. 
State  V.  Bingham,  14  Ohio  C.  C.  245, 
7  Ohio  Cir.  Dec.  522 

27.  Attorney-General  v.  Salem,  103 
Mass.  138. 

28.  Cal. — ^People  v.  Monteeito  Water 
Co.,  97  Cal.  276,  32  Pac.  236,  33  Am. 
St.  Eep.  172.  111.— Greene  v.  People, 
150  111.  513,  37  N.  E.  842;  Gunterman 
v.-  People,  138  111.  518,  28  N.  E.  1067. 
Ohio. — State  v.  Ackerman,  51  Ohio  St. 
163,  37  N.  E.  828,  24  L.  E.  A.  298. 

29.  People  ex  rel.  Isreal  v.  Tibbets, 
4  Cow.   (N.  T.)   358. 

[a]  It  may  be  a  criminal  offense  for 
individuals  or  an  unincorporated  as- 
sociation to  use  a  name  that  implies  in- 
poration,  as  for  example,  in  Illinois. 
Hazelton  Boiler  Co.  v.  Hazelton  T.  B. 
Co.,  142  111.  494,   30  N.  E.   339. 

30.  State  v.  Ackerman,  51  Ohio  St. 
163,  197,  37  K.  E.  828,  24  L.  E.  A. 
298. 

[a]  Individual  Usuiping  Corporate 
Powers. — An  association  or  number  of 
persons  in  the  business  of  insurance, 
by  professedly  limiting  their  liability 
to   the  amount   of  money  contributed 
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by  each,  and  assuming  to  give  per- 
petuity to  the  business  by  making 
membership  certificates  transferable  by 
the  assignment  of  the  member  or  his 
personal  representatives,  will  thereby 
act  as  a  corporation,  and  will  be  liable 
to  judgment  of  ouster.  And  the  fact 
that  such  persona  may  be  held  in- 
dividually liable  upon  policies  of  in- 
surance which  they  may  have  issued, 
will  not  relieve  them  of  the  charge 
of  having  acted  as  a  corporation. 
Greene  v.  People,  150  111.  513,  37  N.  B. 
842. 

[b]  Issuing  Stock.— It  is  not  assum- 
ing the  functions  of  a  corporation  to 
issue  transferable  certificates  of  stock. 
Eice  V.  Eockefeller,  56  Hun  516,  9  N. 
Y.  Supp.  866,  reversed  (on  other  points), 
134  N.  Y.  174,  31  N.  E.  907,  30  Am. 
St.  Eep.  658,  17  L.  E.  A.  237. 

31.  Colo. — Denver  &  S.  Ey.  Co.  v. 
Denver  City  Ey.  Co.,  2  Colo.  673.  lU. 
Chesman  &  Co.  v.  Singers,  183  111.  App. 
591.  Ind. — Lawrence  v.  Hall,  70  Ind. 
469.  Mo. — State  ex  inf.  Jones  v.  West 
End  L.  &  P.  Co.,  246  Mo.  653,  152  S.  "W. 
76.  N.  Y. — See  People  .ea;  rel.  Kingis- 
land  V.  Clark,  70  N.  Y.  518;  People 
V.  Bleeeker  St.  &  F.  F.  E.  Co.,  140 
App.  Div.  611,  125  N.  Y.  Supp.  1045. 
Tenn. — State  v.  Merchants'  Ins.  &  Tr. 
Co.,  8  Humph,  235. 
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ehise  or  power  usurped.'^  There  is,  however,  some  conflict  of  opinion 
as  to  the  proper  remedy  in  connection  with  ultra  vires  acts,  some 
eases  holding  that  injunction  is  the  appropriate  remedy  in  such  cases.'^ 
And  a  distinction  is  sometimes  drawn  between  franchises  and  pow- 
ers f*  but  the  prevailing  view,  so  far  as  quo  warranto  proceedings  are 
concerned,  repudiates  any  such  distinction,^'  and  the  state  by  quo 
warranto  may  demand  of  any  defendant  to  show  by  what  authority 
he  exercises  any  franchise,  or  any  number  of  franchises,^^  either  the 


32.  Ala. — State  ex  rel.  Weatherly  v. 
Birmingham  Water  Works  Co.,  185  Ala. 
388,  396,  64  So.  23,  Ann.  Caa.  1916C, 
166.  111.— People  v.  Larsen,  265  111. 
.406,  106  N.  E.  947.  iMd.— State  v. 
Portland  Natural  Gas  &  Oil  Co.,  153 
Ind.  483,  53  N.  E.  1089,  74  Am.  St. 
Eep.  314,  53  L.  R.  A.  413.  Kan.— State 
ex  rel.  Little  v.  University  ol  Kansas, 
55  Kan.  389,  40  Pac.  656,  29  L.  E.  A. 
378.  Me. — Reed  v.  Cupiberland  &  O. 
G.  Corp.,  65  Me.  132.  Mich. — Attorney- 
Geiieral  v.  Detroit  Suburban  E.  Co.,  96 
Mich.  65,  55  N.  W.  562.  Mo.— Kava- 
naugh  V.  St.  Louis,  220  Mo.  496,  119 
S.  W.  552.  N.  Y.— People  v.  Geneva 
College,  5  Wend.  211;  People  ex  rel. 
Atty.-Gen.  v.  Utica  Ins.  Co.,  15  Johns. 
358,,  8  Am.  Dee.  248.  Ohio.— State  v. 
Capital  City  Dairy  Co.,  62  Ohio  St. 
350,  57  N.  E.  62,  57  L.  R.  A.  181; 
State  V.  Cincinnati,  N.  O.  &  T.  P. 
Rv.  Co.,  47  Ohio  St.  130,  23  N.  E. 
928;  State  v.  Toledo  Ey.  &  L.  Co.,  23 
Ohio  C.  C.  603;  State  v.  Dayton  Trac- 
tion Co.,  18  Ohio  C.  C.  490,  10  Ohio 
Cir.  Dee.  212.  Wis.— State  v.  Mil- 
waukee, B.  &  L.  G.  R.  Co.,  116  Wis. 
142,  92  N.  W.  546;  Attorney-General  v. 
Chicago  &  N.  W.  Ey.  Co.,  35  Wis. 
425. 

[a]  The  purpose  of  the  proceeding 
is  not  to  dissolve  the  corporation  but 
merely  to  annul  and  effect  an  ouster 
^rom  a  particular  franchise.  People 
err  rel.  Atty.-Gen.  v.  Utica  Ins.  Co.,  15 
Johns.    (N.  Y.)    358,   8   Am.  Dec.   243. 

[b]  Exclusiveness  of  Franchise. — In 
case   of  the   grant   of   a  franchise   ex- 

'  elusive  lipon  condition,  the  exclusive- 
ness of  the  franchise  may  be  forfeited 
by  quo  warranto  proceedings  without 
forfeiture  of  the  franchise  itself.  Com. 
V.  Sturtevant,  182  Pa.  323,  37  Atl. 
916. 

[e]  Validity  of  License. — Quo  war- 
ranto may  be  brought  to  test  the 
validity  of  a  dram-ihop  license.  Heidel- 
berg Garden  Co.  v.  People,  124  111. 
App.  331. 


33.  Trust  Co.  of  Georgia  v.  State, 
109  Ga.  736,  35  S.  E.  323,  48  L.  R.  A. 
520.  See  also  U.  S.— Louisville  &  N. 
E.  Co.  V.  Kentucky,  161  U.  S.  677,  16 
Sup.  Ct.  714,  40  L.  ed.  849.  Ky. 
Louisville  &  N.  R.  Co.  v.  Com.,  97  Ky. 
675,  31  S.  W.  476.  N.  J.— Attorney- 
General  V.  Delaware  &  B.  B.  R.  Co., 
27  isr.  J.  Eq.  631.  Wis.— Attorney-Gen- 
eral V.  Chicago  &  N.  W.  Ry.  Co.,  35 
Wis.  425. 

34.  State  V.  Minnesota  Thresher 
Mfg.  Co.,  40  Minn.  213,  41  N.  W.  1020, 
3  L.  R.  A.  510. 

35.  State  v.  Boston,  C.  &  M.  B.  Co., 
25  Vt.  433.  See  also  People  ex  rel. 
Atty.-Gen.  v.  Utica  Ins.  Co.,  15  Johns. 
(N,  Y.)  358,  8  Am.  Dec.  243. 

[a]  Corporate  Powers. — Corporations 
for  private  gain,  whether  created  di- 
rectly by  act  of  the  legislature,  or 
indirectly  under  the  general  authority 
of  a  corporation  law,  differ  in  no  es- 
sential that  affects  the  public  charac- 
ter of  the  grant  of  the  franchise,  from 
corporations  created  for  purely  public 
purposes.  Their  corporate  powers 
spring  alike  from  the  same  source. 
Brook's  V.  State  ex  rel.  Richards,  3 
Boyce  (Del.)  1,  79  Atl.  790,  796,  Ann. 
Cas.  1915A,  1133,  51  L.  E.  A.  (N.  S.) 
1126. 

[b]  By  statute  quo  warranto  may 
be  invoked  when  any  corporation  exer- 
cises a  "power  not  conferred  by  law." 
Thus  where  the  grant  to  a  street-rail- 
way company  of  the  use  of  the  streets 
has  expired,  and  has  never  been  re- 
newed or  extended,  the  continued  oc- 
cupancy and  use  of  the  streets  by  the 
corporation  constitute  within  the  mean- 
ing of  the  statute  the  exercise  of  a 
"power  not  conferred  by  law."  State 
V.  Des  Moines  City  Ey.  Co.,  135  Iowa 
694,  109  N.  W.  867. 

36.  People  v.  Oakland,  92  Cal.  611; 
State  V.  Topeka,  30  Kan.  653,  2  Pac. 
587. 
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corporate  franchise  or  particular  franchises.'^  Quo  warranto  does  not 
lie,  however,  for  every  minor  or  isolated  unauthorized  act  committed 
by  a  corporation.  It  applies,  properly,  to  such  acts  as  are  willful 
and  continued,^'  or  such  as  amount  to  a  misuser  of  the  corporate  fran- 
chise, or  so  derange  or  destroy  the  business  of  the  corporation  that  it 
no  longer  fulfills  the  object  or  purpose  for  which  it  was  created.^^ 
A  franchise  granted  by  a  municipality,  by  legislative  authority, 
special  or  general,  is  by  weight  of  authority,  as  much  a  franchise 
granted  by  the  state  as  if  it  were  granted  directly  by  its  legislature,*" 


37.  Ala. — State  ex  rel.  Weatherly  v. 
Birmingham  Water  Works  Co.,  185  Ala. 
388,  64  So.  23,  Ann.  Cas.  1916C,  166; 
State  v.  Moore,  19  Ala.  514.  Mo. — State 
ex  inf.  Jones  v.  Light  &  Dev.  Co.,  246 
Mo.  618,  152  S.  W.  67.  Neb.— State 
V.  Atchison  &  N.  E.  Co.,  24  Neb.  143, 
38  N.  W.  43,  8  Am.  St.  Eep.  164. 
Eng. — Peter  v.  Kendal,  6  Barn.  &  C. 
703,  5  L.  J.  K.  B.  O.  S.  282,  13  E. 
C.  L.  316,  108  Eng.  Eeprint  610. 

[a]  For  example,  a  banking  busi- 
ness is  entirely  foreign  to  the  business 
of  a  corporation  formed  for  the  pur- 
pose of  building  and  maintaining  a  rail- 
road, and  quo  warranto  lies  to  oust 
the  corporation  from  its  usurpation. 
People  V.  Eiver  Eaisin  &  L.  E.  E.  Co., 

,  12  Mich.  389,  86  Am.  Dec.  64. 

[b]  A  right  granted  to  a  corporation 
to  maintain  "a  toll  bridge  upon  a  public 
highway  or  to  establish  a  ferry  is  a 
franchise.  State  v.  Des  Moines  City 
E.  Co.,  135  Iowa  694,  109  N.  W.  867; 
Tuckahoe  Canal  Co.  v.  Tuckahoe  E.  E. 
Co.,  11  Leigh  (38  Va.)  42,  36  Am. 
Dec.  374. 

[c]  Public  Utilities.— The  right  to 
construct  and  operate  a  street  railway 
or  other  similar  public  utility  is  a 
franchise  derived  from  the  state.  V.  S. 
Morgan  v.  Louisiana,  93  U.  S.  223,  23 
L.  ed.  860;  Charles  Eiver  Bridge  v. 
Warren  Bridge,  11  Pet.  420,  9  L.  ed. 
773,  938.  Cal.— People  ex  rel.  Warfield 
V.  Sutter  St.  E.  Co.,  117  Cal.  604,  49 
Pac.  736;  Spring  Valley  Waterworks  v. 
Schottler,  62  Cal.  69;  Truckee  &  T. 
Tpk.  Co.  V.  Campbell,  44  Cal.  89.  Colo. 
Denver  &  S.  E.  E.  Co.  v.  Denver  City 
E.  E.,  2  Colo.  673,  682.  la.— State  v. 
Des  Moines  City  E.  Co.,  135  Iowa  694, 
109  N.  W.  867;  Cedar  Eapids  Water 
Co.  V.  Cedar  Eapids,  118  Iowa  238,  92 
N.  W.  79.  Mo.— State  ■ex  rel.  Kansas 
City  V.  East  Fifth  St.  Ey.  Co.,  140 
Mo.  539,  41  S.  W.  955,  62  Am.  St.  Eep. 
742,  38  L.  E.  A.  218.  N.  J.— Jersey 
City  Gas  Co.  v.  Dwight,  29  N.  J.  Eq. 
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242.  N.  Y.— Milhau  v.  Sharp,  27  N.  T. 
611,  84  Am.  Dec.  314;  Davis  v.  New 
York,  14  N.  Y.  506,  67  Am.  Deo.  186; 
People  ex  rel.  Atty.-Gen.  v.  TJtica  Ins. 
Co.,  15  Johns.  358,  8  Am.  Dee.  243. 
Obio. — State  ex  rel.  Atty.-Gen.  v.  Cin- 
cinnati Gas  Light  Co.,  18  Ohio  St.  262; 
State  V.  Dayton  Traction  Co.,  18  Ohio 
C.  C.  490,  10  Ohio  Cir.  Dec.  212.  Vt. 
State  V.  Boston,  C.  &  M.  E.  Co.,  25 
Vt.  433.  Wis.— Wright  v.  Milwaukee 
Elect.  E.  &  L.  Co.,  95  Wis.  29,  69  N. 
W.  791,  60  Am.  St.  Eep.  74,  36  L.  E. 
A.  47;  Milwaukee  Electric  E.  &  L. 
Co.  «.  Milwaukee,  95  Wis.  39,  69  N.  W. 
794,  60  Am.  St.  Eep.  81,  36  L.  E.  A. 
49. 

38.  State  ■».  Southern  Building  & 
Loan  Assn.,  132  Ala.  50,  31  So.  375. 

[a]  Long  Continuance  of  Usurpa- 
tions.— That  the  usurpations  have  con- 
tinued for  many  years  to  the  knowl- 
edge of  the  state  is  no  defense.  Peo- 
ple V.  Pullman's  Palace  Car  Co.,  175 
111.  125,  51  N.  E.  664,  64  L.  E.  A. 
366. 

39.  State  v.  Minnesota  Thresher 
Mfg.  Co.,  40  Minn.  213,  41  N.  W.  1020, 

3  L.  E.  A.  510. 

40.  U.  S. — San  Antonio  Trae.  Co.  v. 
Altgelt,  200  U.  S.  304,  26  Sup.  Ct.  261, 
50  L.  ed.  491.  Ala.— State  -ex  rel. 
Weatherly  v.  Birmingham  Water  Works 
Co.,  185  Ala.  388,  64  So.  23,  Ann. 
Cas.  19160,  166;  Port  of  Mobile  v. 
Louisville   &   N.   E.   Co.,   84   Ala.   115, 

4  So.  106,  5  Am.  St.  Eep.  342.  la. 
State  V.  Des  Moines  City  E.  Co.,  135 
Iowa  694,  109  N.  W.  867.  Mo.— State 
ex  rel.  Kansas  City  v.  East  Fifth  St. 
Ey.  Co.,  140  Mo.  539,  41  S.  W.  955, 
62  Am.  St.  Eep.  742,  38  L.  E.  A.  218. 
Tex. — Gainesville  Water  Co.  v.  Gaines- 
ville, 103  Tex.  394,  128  S.  W.  370. 
Wis. — State  ex  rel.  Atty.-Gen.  v.  Mad- 
ison S.  Ey.  Co.,  72  Wis.  612,  40  N.  W. 
487,  1  L.  E.  A.   771. 

[a]  Power  Delegated  to  Municipal- 
ity.— It  is  a  thoroughly  well-SBtablished 
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and  the  usurpation  of  such  a  right  may  be  remedied  by  quo  war- 
ranto.*^ Some  cases,  however,  hold  that  the  rights  granted  to  a  cor- 
poration by  a  municipality  are  not  franchises  but  licenses,  and  in- 
volve mere  matters  of  contractual  rights  and  obligations,  not  triable 
in  quo  warranto  proceedings.*^ 

b.  Foreign  Corporation,  Right  o  Do  Business.  —  Where  a  foreign 
corporation  assumes,  without  local  authority,  to  do  business  in  a  state 
other  than  that  in  which  it  was  created,  it  is  guilty  of  usurping  a 
corporate  existence,  and  quo  warranto  is  an  appropriate  remedy.*^ 

c.  Misuser  of  Franchises.  —  (I.)  in  General.  —  When  a  corporation 
so  misuses  its  franchises  as  to  work  or  threaten  a  substantial  injury 
to  the  public,  or  in  a  way  as  to  amount  to  a  violation  of  the  funda- 
mental condition  of  the  contract  by  which  the  franchises  were  granted, 
quo  warranto  lies  to  forfeit  the  franchises.**    The  courts  have  wisely 


proposition  that  rights  granted  to  a 
corporation,  either  directly  or  by  the 
state  indirectly  through  the  act  of  a 
minor  municipality  authorized  by  the 
state,  are  to  be  regarded  ais  franchises 
no  less  than  is  the  right  to  be  a 
corporation.  Both  classes  of  rights  are 
derived  mediately  or  immediately  from 
the  state,  and  both  are  subject  to  the 
inherent  power  of  the  state  to  guard 
against  their  abuse  by  the  grantee  or 
usurpation  by  a  wrongdoer.  The  occu- 
pation of  the  public  street  for  railway 
purposes  is  not  a  matter  of  common 
right,  and  without  a  legislative  grant 
therefor  the  construction  or  mainte- 
nance of  such  a  railway  would  expose 
the  party  responsible  therefor  to  pun- 
ishment as  for  ,a  nuisance.  The  munic- 
ipality to  which  is  given  authority  to 
grant  such  a  privilege  exercises  a 
delegated  power  only,  and  it  cannot 
grant  to  any  person  or  corporation  a 
privilege  which  is  confessedly  in  dero- 
gation of  the  common  right,  in  a  man- 
ner which  shall  exclude  the  power  of 
the  state  to  inquire  into  its  abuse,  or 
to  prevent  the  subversion  of  the  public 
interests  which  the  legislative  grant 
was  intended  to  protefet.  State  v.  Des 
Moines  City  B.  Co.,  135  Iowa  694,  109 
N.  W.  867. 

41.  State  V.  Des  Moines  City  E.  Co., 
135  Iowa  694,  109  N.  W.  867. 

42.  Belleville  v.  Citizens'  Horse 
Railway  Co.,  152  111.  171,  38  N.  E. 
584,  26  L.  E.  A.  681;  Chicago,  M.  G.  L. 
&  Fuel  Co.  V.  Town  of  Lake,  130  111. 
42,  22  N.  E.  616;  Quincy  v.  Bull,  106 
111.  337;  Chicago  &  W.  I.  E.  Co.  v. 
Dunbar,  95  111.  571;  Board  of  Trade 
47.  People,  91  111.  80;  Chicago  City  Ey. 
Co.  V.  Teople,   73   111.   541;   Attorney- 


General  V.  Detroit  Suburban  R.  Co.,  96 
Mich.  65,  55  N.  W.  562;  People  v.  Ft. 
Wayne,  etc.  E.  Co.,  92  Mich.  522,  52 
N.  W.  1010,  16  L.  E.  A.  752;  People 
•ex  rel.  Maybury  v.  Mutual  Gas  Light 
Co.,  38  Mich.  154. 

43.  Kan. — State  v.  Kansas  Nat.  Gas 
Co.,  71  Kan.  785,  81  Pac.  506;  State 
V.  American  Book  Co.,  65  Kan.  847,  69 
Pac.  563.  Mich. — Attorney-General  v. 
A.  Booth  &  Co.,  143  Mich.  89,  106  N. 
"W.  868.  Minn.— State  v.  Somerby,  42 
Minn.  55,  43  N.  W.  689;  State  v.  Fidel- 
ity &  Cas.  Ins.  Co.,  39  Minn.  538,  41 
N.  W.  108.  Ohio.— State  v.  Fidelity 
&  Cas.  Ins.  Co.,  49  Ohio  St.  440,  31 
N.  B.  658,  34  Am.  St.  Eep.  573,  16 
.L.  E.  A.  611;  State  v.  Western  Union 
Mut.  L.  &  Ace.  Soc,  47  Ohio  St.  167, 
24  N.  E.  392,  8  L.  E.  A.  129. 

44.  Ala. — See  State  ex  rel.  Weather- 
ly  V.  Birmingham  Water  Works  Co., 
185  Ala.  388,  64  So.  23,  Ann.  Cas. 
1916C.  166.  Ark.— Darnell  v.  State,  48 
Ark.  321,  3  S.  W.  365;  State  v.  Eeal 
Estate  Bank,  5  Ark.  595,  41  Am.  Dec. 
109.  lU.— People  v.  Chicago  Tel.  Co., 
220  111.  238,  77  N.  E.  245;  People  v. 
Pullman's  Palace  Car  Co.,  175  111.  125, 
51  N.  E.  664,  64  L.  E.  A.  366;  Baker 
V.  Backus,  32  111.  79.  la. — State  v. 
Des  Moines  City  E.  Co.,  135  Iowa  694, 
109  N.  W.  867.  Kan.— State  v.  Pipher, 
28  Kan.  127;  Territory  v.  Eeyburn,  Mc- 
Cahon  134,  1  Kan.  551.  Mel- State  v. 
Light,  etc.  Co.,  113  Me.  144,  93  Atl. 
61.  Md. — Chesapeake  &  O.  Canal  Co. 
V.  Baltimore  &  O.  E.  Co.,  4  Gill  & 
J.  1.  Mass. — Attorney-General  v.  New 
York,  N.  H.  &  H.  E.  Co.,  197  Mass. 
194,  83  N.  E.  408.  Miss.— Bayless  v. 
Orne,  Freem.  161.  Mo. — State  ex  rel. 
Wear  V.  Club,  178  Mo.  App.  548,  163 
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never  attempted  to  define  except  in  very  general  terms  what  amounts 
to  a  misuser,  preferring  to  adopt  a  process  of  judicial  inclusion  and  ex- 
clusion as  the  eases  arise.*'  Moreover,  they  will  proceed  with  great  cau- 


S.  W.  901;  State  v.  Hannibal  &  K.  C. 
Gravel  Eoad  Co.,  37  Mo.  App.  496.  See 
State  ex  inf.  Jones  v.  Light  &  Dev. 
Co.,  246  Mo.  618,  152  S.  W.  67.  N.  H. 
■State  V.  Barron,  57  N.  H.  498.  N.  Y. 
People  V.  Erie  E.  Co.,  36  How.  Pr. 
129;  People  v.  Bank  of  Hudson,  6  Cow, 
217;  People  v.  Bank  of  Niagara,  6  Cow. 
196;  People  ex  rel.  Atty.-Gen.  v.  titica 
Ins.  Co.,  15  Johns.  358,  8  Am.  Dec. 
243.  Pa. — Com.  V.  Commercial  Bank, 
28  Pa.  383;  Freeman  v.  Stine,  13  Phila. 
28;  Lejee  v.  Continental  Pass.  Ey.  Co., 
10  Phila.  362,  32  Leg.  Int.  386.  Tex. 
International  &  G.  N.  Ey.  Co.  v.  State, 
75  Tex.  356,  12  S.  W.  685;  East  Line 
&  E.  Ey.  Co.  V. .  State,  75  Tex.  434, 
12  S.  "W.  690;  State  v.  Southern  Pae. 
E.  Co.,  24  Tex.  80.  Va. — Com.  v.  James 
Eiver  Co.,  2  Va.  Caa.  (4  Va.)  190. 
Wis.— State  v.  Milwaukee,  L,  S.  &  W. 
Ey.  Co.,  45  Wis.  579. 

[a]  Acts  Ultra  Vires. — Many  in- 
stances of  abuse  or  misuse  of  fran- 
chises may  also  be  properly  classed 
under  acts  ultra  vires.  See  supra,  IV, 
C,  5,  a. 

45.  State  v.  Minnesotg.  Thresher 
Mfg.  Co.,  40  Minn.  213,  41  N.  W. 
1020,  3  L.  E.  A.  510.  In  this  case,  the 
court  further  says:  "We  think  it  may 
be  safely  stated  as  the  general  con- 
sensus of  the  authorities  that,  to  con- 
stitute a  misuse  of  the  corporate  fran- 
chise, such  as  to  warrant  its  for- 
feiture, the  ultra  vires  acts  must  be 
so  substantial  and  continued  as  to 
amount  to  a  clear  violation  of  the  con- 
dition upon  which  the  franchise  was 
granted,  and  so  derange  or  destroy  the 
business  of  the  corporation  that  it  no 
longer  fulfills  the  end  for  which  it 
was  created.  But,  in  case  of  excess 
of  powers,  it  is  only  where  some  public 
mii^ehirf  is  done  or  thi'^atenSd  that 
the  State,  by  the  attoruey-general, 
should  interfere." 

[a]  In  Illustration  of  acts  sufficient 
to  constitute  a  misuser  of  franchises 
(1)  for  which  quo  warranto  will  lie, 
it  has  been  held  a  misuser  for  an  in- 
surance company  to  take  risks  it  could 
not  pay  (Ward  v.  Farwell,  97  HI.  593) ; 
for  (2)  a  bank  to  make  loans  to  its 
directors  contrary  to  the  provisions  of 
the  statute  (Bank  Comrs.  k.  Bank  of 
Buffalo,  6. Paige  [N.  T.]  m);  for  (3) 
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a  canal  company  to  fail  to  keep   the 
canal  in  repair  (State  v.  Pennsylvanig 
&    O.    Canal    Co.,    23    Ohio    St.    121); 
for    (4)    a   bank   persistently   to   taka 
usurious  interest    (Com.  v.  Commercial 
Bank,  28  Pa.  383);   for   (5)  an  incor- 
porated  medical  school  to  sell  its  medi- 
cal diplomas  (Independent  Medical  Col- 
lege V.  People,,  182  111.  274,  55  N.  B. 
345;  Illinois  Health  University  v.  Peo- 
ple  ex  rel   Moloney,   166   111.    171,   46 
N.  E.  737) ;  for  (6)  a  waterworks  com- 
pany  to   fail   to    supply   water   in   ac- 
cordance  with  its   contract    with    the 
city  granting  the  company  a  franchise 
(Capital  City  Water  Co.  v.  State,  105 
Ala.  406,  18  So.  62,  29  L.  E.  A.  743; 
State  V.  Portage  City  Water  Co.,   107 
Wis.   441,   83   N.    W.    697);   for    (7)    a 
river  improvement  company  to  fail  to 
make  an  improvement  required  by  stat- 
ute (People  ex  rel.  Atty.-Gen.  v.  Kanka- 
kee E.  Improvement  Co.,  103  111.  491); 
for   (8)   a  corporation,  created  for  the 
purpose  of  manufacturing  railway  cars, 
to    build    a   town,    consisting    of    hun- 
dreds of  dwelling  houses,  a  theatre,  a 
hotel,  a  gas  plant,  and  a  water-works 
system    (People    v.    Pullman's    Palace 
Car  Co.,  175  111,  125,  51  N.  E.  664,  64 
L.   E.  A.   366);   for    (9)    a  corporation 
to  engage  in  a  lottery  business  (State 
V.   Nebraska   Home   Co.,   66    Neb.   349, 
92   N.   W.   763,  103  Am.   St.   Eep.   706, 
60  L.  E.  A.  448.     See,  however,  People 
V.    San    Francisoo    Public     Stock     Bx-' 
change,    99    Cal.    xviii,    33    Pac.    785); 
for    (10)    a  fair-ground   corporation  to 
engage  in   gambling    (State  v.  Delmar 
Jockey  Club,  200  Mo.  84,  92  S.  W.  185, 
98  S.  W,  539,  affirmed,  210  U.  S.  324, 
28    Sup.    Ct.    732,    52    L.     ed.     1080); 
for  (11)  a  mutual  relief  association  to 
be  carried  on  for  the  sole  benefit  of 
its  offliJers  (State  v.  People's  Mut.  Ben. 
Assn.,  42  Ohio  St.  579);  and   (12)  for 
a  corporation  to  file  a  false  certifiaate 
to  the  effect  that  the  capital  stock  has 
been  paid  up  (Eastern  A.  Co.  v.  Eegina, 
22    Eng.    L.    &    Eq.    328),    or    (13)    to 
issue  so-called  watered  stock.  See  State 
V.  Webb,   97  Ala.   Ill,   12   So.   377,  38 
Am.  St.  Eep.  151;  State  v.  Atchison  & 
N.  E.  Co.,  24  Neb.  143,  38  N.  W.  43, 
8   Am.   St.  Rep.   164,   38   Neb.   437,   57 
N.  W.  20.    See,  however.  State  v.  Min- 
ne^oto   Thresher   Mfg.    Co.,   40   Minn. 
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tion  in  declaring  a  forfeiture  of  franchises.  There  must  be  a  plain  abuse 
of  its  powers,  something  material  which  tends  to  produce  injury  to 
the  public,  and  not  merely  that  which  affects  only  private  interests.*^ 
Willful  misuser  or  nonuser  does  not,  in  itself,  work  a  forfeiture,  since 
the  franchise  continues  until  the  forfeiture  has  been  claimed  and 
enforced  by  the  state  through  proper  proceedings,*''  and  only  the 
sovereign  creating  the  corporation  can  institute  the  proceedings.^' 
Moreover,  the  state  may  waive  the  exaction  of  the  forfeiture  in  the 
interest  of  the  public.*^ 

(II.)    lUegal  Intent  or  Purpose Quo  warranto  does  not  lie  against 

a  corporation  on  the  ground  that,  as  a  corporation,  it  does  not  intend, 
in  good  faith,  to  carry  out  the  purposes  of  its  organization,^"  yet  if 


213,  41   N.  W.   1020,  3  L,   E.  A.   510. 

[b]  It  has  been  held  no  ground  for 
a  forfeiture  (1)  that  a  corporation  has 
levied  illegal  assessments  on  its  stock- 
holders (People  V.  Eosenstein-Cohn 
Cigar  Co.,  131  Cal.  153,  63  Pac.  163), 
or  (2)  that  a  street  railway  company 
has  failed  to  comply  with  certain  con- 
ditions relating  to  the  laying  of  its 
tracks  (State  v.  Omaha  &  C.  B.  Ey. 
&  B.  Co.,  91  Iowa  517,  60  N.  W.  121), 
or  (3)  because  some  members  of  a 
mutual  benefit  and  building  eorporafion 
are  dissatisfied.  People  v.  Lowe,  117 
N.  T.  176,  190,  22  N.  E.  1016.  (4) 
Quo  warranto  does  not  lie  for  using 
an  abbreviated  corporate  name.  People 
V.  Bogart,  45  Cal.  73. 

46.  State  v.  Portland  Gas  &  Oil  Co., 
153  Ind.  483,  53  N.  E.  1089,  74  Am. 
St.  Eep.  314,  53  L.  E.  A.  413;  State 
V.  Minnesota  Thresher  Mfg.  Co.,  40 
Minn.  213,  41  N.  W.  1020,  3  L.  E.  A. 
510. 

[a]  Violation  of  the  Statute. — Cor- 
porate franchises  cannot  be  forfeited 
except  in  clear  case's  of  violation  of 
the  statute.  Crawfordsville  &  H.  W. 
Turnp.  Co.  v.  Fletcher,  104  Ind.  97,  2 
N.  E.  243. 

[b]  Act  of  Stockholders. — Where  all, 
or  a  majority  of  the  stockholders  com- 
posing a  corporation,  do  an  act  which 
is  designed  to  affect  the  property  and 
business  of  the  company,  and  which, 
through  the  control  their  numbers  give 
them  over  the  selection  and  conduct 
of  the  corporate  agencies,  does  affect 
the  property  a,nd  business  of  the  com- 
pany, in  the  same  manner  as  if  it  had 
been  a  formal  resolution  of  its  board 
of  directors;  and,  the  act  so  done  is 
ultra  vires  of  the  corporation  and 
against  public  policy,  and  was  done  in 
their  indiVi^iial  capacities  for  the  pur- 


pose of  concealing  their  real  purpose 
and  object,  the  act  should  be  regarded 
as  the  act  of  the  corporation;  and,  to 
prevent  the  abuse  of  corporate  power, 
may  be  challenged  as  such  by  the 
state  in  a  proceeding  in  quo  warranto. 
State  V.  Standard  Oil  Co.,  49  Ohio  St. 
137,  30  N.  B.  279,  34  Am.  St.  Eep.  541, 
15  L.  E.  A.  145. 

47.  Del. — Higgins  v.  Downward,  8 
Houst.  227,  14  Atl.  720,  32  Atl.  133, 
40  Am.  St.  Eep.  141.  Ind.— Cluthe  v. 
Evansville,  Mt.  C.  &  N.  E.  Co.,  176 
Ind.  162,  95  N.  E.  543,  Ann.  Cas. 
1914A,  935.  Neb. — Bronson  v.  Albion 
Tel.  Co.,  67  Neb.  Ill,  93  N.  E.  201, 
2  Ann.  Cas.  639,  60  L.  E.  A.  426. 

[a]  But  where  the  statute  granting 
the  franchise  expressly  provides  that 
the  same  shall  forthwith  be  forfeited 
upon  failure  to  comply  with  some  con- 
dition, no  judicial  proceeding  is  neces- 
sary in  such  a  case.  Los  Angeles  E. 
Co.  V.  Lob  Angeles,  152  Cal.  242,  92 
Pac.  490,  125  Am.  St.  Eep.  54,  15  L. 
E.  A.  (N.  S.)  1269,;  Oakland  Ey.  Co. 
V.  Oakland,  etc.  E.  Co.,  45  Cal.  365, 
13  Am.  Eep.  181;  Atchison  St.  Ey. 
Co.  V.  Nave,  38  Kan.  744,  17  Pac. 
587,  5  Am.  St.  Eep.  800. 

48.  People  ex  rel.  Bishop  v.  King- 
ston &  M.  Turnp.  Co.,  23  Wend.  (N.  Y.) 
193,  221,  35  Am.  Dee.  551;  Ahrens 
V.  State  Bank,  3  S.  C.  401,  407. 

49.  Jersey  City  Gaslight  Co.  v.  Con- 
sumers' Gas  Co.,  40  N.  J.  Eq.  427,  2 
Atl.  922. 

50.  State  v.  Beck,  81  Ind.  500. 

[a]  Impugning  Good  Faith  of  Cor- 
porators.— An  information,  in  the  na- 
ture of  a  writ  of  quo  warranto,  will 
not  lie  to  an  association  of  persons, 
or  a  corporation,  on  the  ground  that 
as  a  corporation  it  does  not  intend 
to   constrtict  the  whole   of   the   work 
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a  corporation  is  organized  for  fraudulent  or  unlawful  purposes,'^  or 
if  an  association  of  persons  attempts  to  organize  a  corporation  for  a 
purpose  not  specified  by  the  general  law  governing  the  creation  of 
corporations,^^  quo  warranto  is  a  proper  remedy  for  vacating  the  char- 
ter. Particularly,  will  the  charters  of  corporations  be  annulled  where 
corporations  are  organized  for  the  purpose,  or  are  using  their  fran- 
chises for  the  purpose,  of  establishing  monopolies  and,  thereby, 
stifling  competition.  Although,  in  most  jurisdictions,  special  statutes 
exist  for  the  purpose  of  dissolving  and  punishing  "trusts"  and  com- 
binations in  restraint  of  trade,  yet,  in  some  st-ates,  the  remedy  of  quo 
warranto  may  be  invoked  in  case  of  such  corporate  abuses.^^ 

d.  Nonuser  of  Franchises.  —  Where  public  rights  are  affected,  the 
persistent  nonuser  of  a  corporate  franchise  is  a  ground  for  its  for- 
feiture,®* and  quo  warranto  is,  of  course,  the  proper  remedy  for  such 


-proposed  by  and  described  in  articles 
of  association — in  this  case  a  railroad. 
Nor  will  such  information  lie  on  the 
ground  .  that  the  real  purpose  of  the 
organization  is  to  condemn  an3  ap- 
propriate private  property  over  which 
to  construct  the  proposed  work.  State 
V.  Kingan,  51  Ind.  142. 

51.  State  •ex  rel.  White  v.  Citizens' 
Light  &  Power  Co.,  172  Ala.  232,  55 
So.  193. 

[a]  Violations  of  Lictuor  Law. 
Where  a  corporation  is  ostensibly  or- 
ganized as  an  athletic  club,  but  its 
secret  purpose  is  to  maintain  a  saloon, 
the  charter  will  be  forfeited.  State 
ex  'inf.  Hadley  v.  Eose  Hill  P.  A.  Club, 
121  Mo.  App.  81,  97  S.  W.  978.  Like- 
wise, where  an  incorporated  social  club 
is  used  to  evade  the  liquor  law.  Hanger 
V.  Com.,  107  Va.  872,  60  S.  E.  67,  14 
L.   E.   A.    (N.   S.)    683. 

52.  State  v.  Critchett,  37  Minn.  13, 
32  N.  W.  787. 

53.  111. — Distilling  &  Cattle  Feeding 
Co.  V.  People  ex  rel.  Moloney,  156  111. 
448,  41  N".  E.  188,  47  Am.  St.  Eep. 
200;  People  v.  Chicago  Gas  Trust  Co., 
130  111.  268,  22  N.  E.  798,  17  Am. 
St.  Eep.  319,  8  L.  E.  A.  497.  Mich. 
See  Attornev  General  v.  A.  Booth  & 
Co.,  143  Mich.  89,  106  N.  W.  868.  Mo. 
See  State  ex  inf.  Barker  v.  Hammond 
Packing  Co.,  265  Mo.  121,  176  S.  W. 
382.  Neb.— State  v.  Nebraska  Distill- 
ing Co.,  29  Neb.  700,  46  N.  W.  155. 
N.  J. — Miller  v.  American  Tobacco  Co., 
56  N.  J.  Eq.  847,  42  Atl.  1117;  Stock- 
ton V.  American  Tobacco  Co.,  55  N.  J. 
Eq.  352,  36  Atl.  971  (afflrmed  in  56 
N.  J.  Eq.  847,  42  Atl,  1117);  West 
Jersey  E.  Co.  v.  Cape  May  &  S.  L. 
E.  Co.,  34  N.  J.  Eq.  164.    N.  Y,— People 
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V.  Milk  Exchange,  145  N.  Y.  267,  39 
N.  E.  1062,  45  Am.  St.  Eep.  609,  27 
L.  E.  A.  437;  People  v.  North  Eiver 
Sugar  Refining  Co.,  54  Hun  354,  7  N.  T. 
Supp.  406,  27  N.  Y.  St.  282,  5  L.  E. 
A.  386,  affirmed,  121  N.  Y.  582,  24 
N.  E.  834,  18  Am.  St.  Eep.  843,  9  L. 
E.  A.  33.  Ohio. — State  v.  Standard 
Oil  Co.,  49  Ohio  St.  137,  30  N.  E.  279, 
34  Am.  St.  Eep.  541,  15  L.  E.  A.  145. 

[a]  Quo  warranto  lies  against  a  cor- 
poration formed  to  purchase  substan- 
tially all  the  distilleries  in  the  country. 
Distilling  &  C.  F.  Co.  v.  People,  156 
111.  448,  41  N.  E.  188,  47  Am.  St.  Eep. 
200.  Likewise,  the  state  will  forfeit 
the  charter  of  a  corporation  whose 
stockholders  have  entered  into  a 
"trust"  with  competing  corporations 
in  order  to  raise  the  price  of  sugar. 
People  V.  North  Eiver  Sugar  Eeflning 
Co.,  121  N.  Y.  582,  24  N.  E.  834,  18 
Am.  St.  Eep.  843,  9  L.  E.  A.  33. 

54.  U.  S. — Given  v.  Wright,  117  U. 
S.  648,  6  Sup.  Ct.  907,  29  L.  ed.  1021. 
Ark. — State  v.  Eeal  Estate  Bank,  5 
Ark.  595,  41  Am.  Dec.  109.  Cal.— Peo- 
ple V.  Sutter  St.  Ey.  Co.,  117  Cal. 
604,  49  Pac.  736.  111.— Edgar  Collegiate 
Inst.  V.  People,  142  111.  363,  32  N.  E. 
494.  Kan. — State  v.  Pipher,  28  Kan.. 
127.  Minn. — State  v.  Minnesota  Cent. 
Ey.  Co.,  36  Minn.  246,  30  N.  W.  816. 
MO.— State  v.  East  Fifth  St.  Ey.  Co., 
140  Mo.  539,  41  S.  W.  955,  62  Am. 
St.  Eep.  742,  38  L.  E.  A.  218.  N".  Y. 
People  V.  Milk  Exchange,  133  N.  Y. 
565,  30  N.  E.  850;  People  v.  Broadway 
E.  Co.,  126  N.  Y.  29,  26  N.  E.  961. 
Ohio.— State  v.  Eailway  Co.,  40  Ohio 
St.  504. 

fa]  It  Is  a  tacit  condition  of  a 
grant  of  incorporation  that  the  grantees 
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purpose.*^  The  failure  to  exercise  its  corporate  powers  will  constitute 
sufiBcient  grounds  to  authorize  the  institution  of  the  proceedings.^^ 
V.  PROCEEDINGS  IN  CONNECTION  WITH  THE  REMEDY. 
A.  JuKiSDiCTiON  AND  Venue.  — 1.  JurisdlctioD.  —  a.  Federal  Courts. 
(I.)  In  General.  —  The  opinion  has  been  expressed  that  the  courts  of 
the  United  States  have  original  jurisdiction  of  quo  warranto  pro- 
ceedings only  when  expressly  so  provided  by  statute.'''  It  has  been 
however,  that  a  proper  federal  rather  than  a  state  court,  alone 


shall  act  up  to  the  end  or  design  for 
■which  they  were  incorporated,  and 
hence  through  neglect  or  abuse  of  its 
franchises  a  corporation  may  forfeit 
its  charter  as  for  condition  broken. 
...  It  may  be  affirmed  as  a  general 
principle  that  where  there  has  been  a 
misuser  or  nonuser  in  regard  to  mat- 
ters which  are  of  the  essence  of  the 
contract  between  the  corporation  and 
the  state,  and  the  acts  or  omission 
complained  of  have  been  repeated  and 
willful,  they  constitute  a  just  ground 
of  forfeiture.  Com.  v.  Commercial 
Bank,  28  Pa.  383.  See  also  Darnell 
V.  State,  48  Ark.  321,  3  S.  W.  365. 

55.  Ark. — State  ■;;.  Evans,  3  Ark. 
585,  36  Am.  Dec.  468.  Conn. — State  v. 
Curtis,  35  Conn.  374,  95  Am.  Dec.  263. 

Mo. — State  ex  inf. v.  Atchison, 

T.  &  S.  F.  Ey.  Co.,  176  Mo.  687,  75 
S.  W.  776,  63  L.  E.  A.  761.  Neb.— State 
ex  rel.  Caldwell  v.  Lincoln  St.  E.  Co., 
80  Neb.  333,  114  N.  W.  422,  14  L.  K. 
A.  (N.  S.)  336;  State  v.  Atchison  & 
N.  E.  Co.,  24  Neb.  143,  38  N.  W.  43, 
8  Am.  St.  Eep.  164.  N.  Y.— People  v. 
North  Eiver  Sugar  Eefining  Co.,  121 
N.  Y.  582,  24  N.E.  834,  18  Am.  St. 
Eep.  843,  9  L.  E.  A.  33;  People  ex  rel. 
Atty.-Gen.  v.  Utica  Ins.  Co.,  15  Johns. 
358,  8  Am.  Dec.  243.  Ohio. — State  v. 
Cincinnati,  N.  O.  &  T.  P.  Ey.  Co.,  47 
Ohio  St.  130,  23  N.  E.  928,  7  L.  K.  A. 
319.  Pa. — Com.  V.  Arrison,  15  Serg. 
&  E.  127,  16  Am.  Dec.  531.  Wisi. 
State  V.  Madison  St.  Ey.  Co.,  72  "Wis. 
612,  40  N.  W.  487,  1  L.  E.  A.  771. 

[a]  Ordinarily  the  Wrong  or  Evil 
Must  Be  One  Remediable  in  no  Other 
Form  of  Judicial  Proceeding. — State  v. 
Minnesota  Thresher  Mfg.  Co.,  40  Minn. 
213,  41  N.  W.  1020,  3  L.  E.  A.  510, 
518. 

Scire  facias  as  a  concurrent  remedy, 
see  the  title  "Scire  Facias." 

56.  People  v.  Union  Elevated  E. 
Co.,  269  m.  212,  110  N.  E.  1;  Edgar 
Collegiate  Institute  v.  People,  142  111. 
363,  32  N.  E.  494. 


[a]  Where,  for  example,  (1)  a 
street  railway  corporation  fails  to  run 
its  cars  as  required  by  the  city  ordi- 
nance (State  V.  East  Pifth  St.  Ey. 
Co.,  140  Mo.  539,  41  S.  W.  955,  62 
Am.  St.  Eep.  742,  38  L.  E.  A.  218), 
or  (2)  fails  to  build  its  tracks,  as 
specified  in  its  charter,  on  certain 
streets,  and,  in  consequence,  operates 
no  cars  at  all  on  such  streets  (People 
V.  Broadway  E.  Co.,  126  N.  Y.  29,  26 
N.  B.  961.  Compare,  however.  Com. 
•y.  Pitchburg  E.  Co.,  12  Gray  (Mass.) 
180,  holding  that  no  forfeiture  lies 
where  a  railway  discontinues  passenger 
trains  over  a  branch  line,  it  being  a 
financial  loss  to  operate  the  trains  by 
reason  of  street-car  competition),  or 
(3)  where  a  water  company  fails  to 
supply  water  (State  v.  Portage  City 
Water  Co.,  107  Wis.  441,  83  N.  W. 
697),  or  (4)  where  a  bank  ceases  to 
do  business  and  to  file  statements 
(State  V.  Seneca  County  Bank,  5  Ohio 
St.  171),  or  (5)  where  an  incorporated 
college  maintains  no  courses  of  in- 
struction for  m3,ny  years.  State  v. 
Pipher,  28  Kan.  127. 

57.  See  2  Poster,  Fed.  Prae.  (5th 
ed.),  §468,  citing  the  opinions  pro  and 
con,  expressed  respectively  by  Band 
Dudley  Field  and  Senator  Matthew  H. 
Carpenter  before  the  electoral  commis- 
sion in  the  celebrated  Hayes-Tilden 
contest  for  the  presidency.  Proceea- 
ings  of  Electoral  Commission,  pp.  42, 
43,   272,   273. 

Compmre  Nebraska  v.  Lockwood,  3 
Wall.  236,  18  L.  ed.  47. 

For  former  federal  statute  respecting 
quo  warranto  proceedings  by  the  fed- 
eral district  attorney  in  case  of  cer- 
tain offices,  see  6  Fed.  St.  Ann.  (1st 
ed.)   608. 

Jurisdiction  of  suits  to  recover  pos- 
session of  offices,  see  the  title  "United 
States  Courts." 

[a]  Quo  warranto  proceedings  to 
try  title  to  a  federal  office  can  be  in- 
stituted  only  by   the  federal   govern- 
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has  jurisdiction  of  quo  warranto  proceedings  to  try  the  rigui,  to  an 
oflSee  in  a  federal  corporation."' 

(II.)  Removal  From  State  Courts.  —  Quo  warranto  proceedings  by  a 
state,  when  in  the  form  of  civil  actions,  and  when  arising  under  the 
laws  of  the  United  States,  are  removable  to  the  federal  courts."^  It 
is  held,  however,  that  a  proceeding  in  quo  warranto  to  try  the  title 
of  a  citizen  of  another  state  to  an  office  in  a  domestic  corporation,  is 
not  removable  to  a  federal  court  on  the  ground  of  diversity  of  citizen- 
ship between  the  relator  and  the  defendant.®" 

b.  State  Courts,  -r-  Quo  warranto,  being  an  original,  common  law 
remedy,*^  is,  regularly  at  common  law,  and  usually  under  the  statutes, 
instituted  in  common  law  courts  of  original,  and  general  jurisdiction.^^ 
Where  a  court  has  only  appellate  jurisdiction,  it  is  without  power 
to  take  cognizance,  in  the  first  instance,  of  such  proceedings."^  The 
state  constitution  or  the  statutes  may,  however,  expressly  designate 
the  tribunal,®*  and  in  a  number  of  states  confer  original  jurisdiction 


ment  and  in  its  name.  Nebraska  v. 
Lockwood,  3  Wall.  (U.  8.)  236,  18 
L.  ed.  47;  Wallace  v.  Anderson,  5 
Wheat.  (U.  S.)  291,  5  L.  ed.  91. 

58.  State  v.  Curtis,  35  Conn,  374, 
95  Am.  Dec.  263,  holding  that  an  in- 
formation, in  the  nature  of  a  quo  war- 
ranto, to  try  the  right  to  the  office 
of  director  in  a  bank  organized  under 
thev  national  currency  act  will  lie  only 
in  a  proper  court  of  tTie  United  States, 
the  sovereign  power  which  created  this 
class  of  corporations.  The  courts  of 
the  states  have  no  jurisdiction  in  such 
casea. 

59.  Ames  v.  Kansas,  111  TT.  S.  449, 
4  Sup.  Ct.  437,  28  L.  ed.  482;  State 
ex  ret,  Hunt  v.  Illinois  Cent.  E.  Co., 
33  Fed.  721.  Compare  State  ex  ret 
Barker  v.  Bowen,  8  S.  C.  382. 

[a]  Proceedings  by  a  state  against 
a  corporation  created  under  its  own 
laws,  in  the  nature  of  quo  warranto 
for  the  abandonment,  relinquishment 
and  surrender  of  its  powers  to  an- 
other corporation  with  which  it  has 
been  consolidated  under  a  law  of  the 
United  States,  and  proceedings  against 
the  directors  of  said  consolidated  com- 
pany for  usurping  the  powers  of  such 
state  corporation  are,  when  in  the  form 
of  civil  actions,  suits  arising  under 
the  laws  of  the  United  States  within 
the  meaning  of  the  acts  regulating 
the  removal  of  causes.  Ames  v.  Kan- 
sas, 111  U.  a  449,  4  Sup.  Ct.  437,  28 
L.  ed.  482. 

[h]  As  to  the  amount  In  contro- 
versy, the  salary  of  the  office  for  the 
term  in  dispute  is  the  criterion.    Gor- 
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man  v.  Havird,  141  U.  S.  206,  11  Sup. 
Ct.   943,   35   L.   ed.   717. 

60.  Place  v.  Illinois,  69  Fed.  481,  16 
C.  C.  A.-  300. 

61.  See  supra,  II. 

No  equity  jurisdiction,  see  supra.  III, 
A,  1. 

62.  Del.— State  v.  Hancock,  2  Penne. 
252,  45  Atl.  851;  State  v.  Stewart,  6 
HouBt.  359.  Fla. — Buckman  v.  State, 
34  Fla.  48,  15  So.  697,  24  L.  E.  A. 
806;   Enterprise  v.   State,   29  Fla.   128, 

10  So.  740.  Idaho. — Toncray  v.  Budge, 
14  .Idaho  621,  95  P^c.  26;  Lindsay  v. 
People,  1  Idaho  438.  111.— Snowball  v. 
People,  147  111.  260,  35  N.  E.  538, 
afflrming  43  HI.  App.  241.  Ind. — State 
V.  Kankakee  Valley  Draining  Co.,  42 
Ind.  353;  Gass  v.  State,  34  Ind.  425. 
Miss. — Lindsey  v.  Attorney-General,  33 
Miss.  508.  Mo.— State  v.  Lingo,  26 
Mo.  496;  State  v.  .Lobsinger,  7  Mo. 
App.  106.  N.  M.— Territory  v.  Ashen- 
felter,  4  N.  M.  93,  12  Pac.  879.  N.  D. 
State  ex  ret  Walker  v.  McLean  County, 

11  N.  D.  356,  92  N.  W.  385.  Pa. 
Com.  -ex  ret  Selby  v.  County  Comrs., 
19  Pa.  Dist.  553.  Tex.— McAllen  v. 
Ehodes,  65  Tex.  348.  Wash.— State  v. 
Morris,  14  Wash.  262,  44  Pac.  266. 
Wis. — State  v.  Portaste  City  Water  Co., 
107  Wis.  441,  83  N.  W.  697. 

63.  Ex  parte  People,  1  Cal.  85. 

64.  Consult  the  local  constitutions 
and  statutes.  See  also  the  following 
cases:  Ark.— State  v.  Leatherman,  38 
Ark.  81.  Cal. — People  v.  Bingham,  82 
Cal.  238,  22  Pac.  1039.  Fla.— Enter- 
prise V.  State,  29  Fla.  128,  10  So.  740; 
State  V,  Anderson,  26  Fla.  240,  8  So. 
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on  the  supreme  court,"^  which  may  be  exclusive,  or  concurrent;  when 
concurrent,  the  supreme  court  will,  as  a  rule,  refuse  to  entertain  an 
application  except  in  eases  where  the  general  welfare  of  the  state  may 
be  more  adequately  protected."^ 

Inferior  courts,  such  as  county,  city,  or  probate  courts  have  no  com- 
mon law  jurisdiction  in  quo  warranto,  but  the  statutes  may  expressly 
confer  jurisdiction  upon  such  courts.*' 

2.  Venue.  —  a.  In  General.  —  Quo  warranto  proceedings  to  de- 
clare a  forfeiture  of  corporate  franchises  must  be  brought  in  the 
country  or  state  in  which  the  corporation  was  created."^  When 
brought  in  the  supreme  court,  a  question  of  local  venue  may  arise,"" 
but  when  the  proceedings  are  brought  in  a  nisi  prius  court,  the  county 
in  which  the  court  is  sitting  is,  regularly,  the  proper  venue.'"  The 
want  of  a  venue  in  a  quo  warranto  information  is  cured  by  verdict/^ 


1.    Miss. — ^Lindsey  v.  Attorney-General, 

33  Miss.    508.     Pa. — 'Cleaver   v.    Com., 

34  Pa.  283.  S.  0.— State  v.  City  Coun- 
cil of  Charleston,  1  Mill  Const.  36. 
Wash.— State  v.  Morris,  14  Wash.  262, 
44  Pac.  266. 

65.  See  the  constitutions  and  stat- 
utes and  also  the  following:  U.  S. — See 
Standard  Oil  Co.  v.  State  of  Missouri, 
224  U.  S.  270,  32  Sup.  Ct.  406,  56 
L.  ed.  760,  Ann.  Cas.  1913D,  936.  Ark. 
State  V.  Leatherman,  38  Ark.  81.  Fla. 
State  ex  ret  Smith  v.  Anderson,  26  Fla. 
240,  8  So.  1.  Mich. — Attorney-General 
V.  A.  Booth  &  Co.,  143  Mich.  89,  106 
N.  W.  868.  Mo. — State  ex  inf.  Hadley 
V.  Standard  Oil  Co.,  218  Mo.  1,  116 
S.  W.  902.  Neh. — State  ex  rel.  Fair 
V.  Frazier,  28  Neb.  438,  44  N.  W.  471. 

66.  Minn. — State  v.  Dowlan,  33  Minn. 
536,  24  N.  W.  188;  Barnum  v.  Gil- 
man,  27  Minn.  466,  8  N.  W.  375,  38 
Am.  Eep.  304.  Mo.— State  v.  Claggett, 
73  Mo.  388;  State  v.  Vail,  53  Mo.  97; 
Hunter  v.  Chandler,  45  Mo.  452.  Utah. 
State  V.  Elliott,  13  Utah  200,  44  Pac. 
248.  Wis.— Stat«  v.  Shaughnessey,  86 
Wis.  646,  57  N.  W.  1105;  State  v. 
Baker,  38  Wis.  71;  Attorney-General  v. 
Eau  Claire,  37  Wis.  400. 

But  see  Attorney-General  v.  A.  Booth 
&   Co.,  143   Mich.   89,   106   N.   W.   868. 

67.  Ala. — Lee  v.  State,  49  Ala.  43. 
Cal. — People  v.  Bingham,  82  Cal.  238, 
22  Pac.  1039.  Can. — Delage  v.  Ger- 
main, 12   Quebec   149. 

68.  XJ.  S. — Society  for  Propagation 
of  the  Gospel  v.  New  Haven,  8  Wheat. 
464,  5  L.  ed.  662;  State  v.  Society  for 
Propagation  of  the  Gospel,  1  Paine 
(U.  S.  C.  C.)  652,  656,  28  Fed.  Cas. 
No.    16,919.     Ala.— Importing    &>   Exp. 


Co.  V.  Locke,  50  Ala.  332.  la. — Carey 
V.  Cincinnati  &  C.  E.  E.,  5  Iowa  357, 
367. 

69.  See  infTa,  this  note.v 

[a]  Eight  to  Oifice.— In  People  ex 
rel.  Williams  v.  Cicott,  15  Mich.  326, 
a  question  arose  in  the  supreme  court 
on  issues  of  fact  made  there,  as  to 
the  county  to  which  they  should  be 
sent  for  trial  by  jury;  and  it  was 
held  that  in  such  cases,  the  statute 
being  silent  as  to  the  place  of  trial 
of  issues  of  fact  involved  therein,  the 
supreme  court  will  not  send  any  such 
case  for  trial  to  a  court  other  than 
that  where  the  election  took  place, 
without  the  same  showing  as  would 
authorize  a  change  of  venue. 

[b]  Usurpation  of  Franchise.  —  In 
Com.  V.  Smead,  11  Mass.  74,  it  was 
held  that  the  information  could  be 
filed  by  the  solicitor  general  in  any 
county,  but  it  should  be  made  return- 
able in  the  county  in  which  the  de- 
fendant exercised  the  alleged  usurpa- 
tion. 

70.  See  State  ex  rel.  White  v. 
Hancock,  2  Penne.  (Del.)  252,  45  Atl. 
851,  864. 

[a]  A  proceeding  to  question  the 
legal  existence  of  an  alleged  corpora- 
tion is  not  local  merely  because  the 
defendants  claim  a  freehold  interest  in 
a  city  street.  Smith  v.  State  ex  rel. 
Hamill,  140  lud.  343,  39  N.  E.  1060. 

[b]  A  proceeding  to  test  the  valid- 
ity of  the  consolidation  of  two  school 
districts  In  two  counties,  may  be 
brought  in  either  county.  State  ex  rel- 
Mort  V.  Tralstead,  36  S.  D.  568,  156 
N.    W.  75. 

71.  The  State  Bank  of  Indiana  v. 
State,  1  Blackf,  (Ind.)  267,  273. 
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b.  Change  of  Venue.  —  A  change  of  venue  may  be  granted  on  the 
ground  of  local  prejudice/^ 

B.  Paeties.  —  1.  Plaintiffs  and  Relators.  —  a.  The  English 
Practice.  —  Under  the  ancient  writ,  the  king  instituted  the  action  in 
his  own  name,  and  in  his  own  right,  by  his  attorney-general.''^  Upon 
the  introduction  of  the  information  in  the  nature  of  quo  warranto, 
that  proceeding,  like  the  writ,  could  be  prosecuted  only  on  behalf  of 
the  erown,^*  and  it  was  instituted  in  the  name  of  the  crown  upon 
the  information  of  the  attorney-general.''^  The  statute  of  Anne  ex- 
tended the  information  to  private  relators  under  certain  circum- 
stances.'"   But  even  in  such  cases  the  crown  is  the  nominal  plaintiff.'' 

b.  American  Practice.  —  (!•)  Generally.  —  In  America,  as  in  Eng- 
land, under  the  common  law  practice  quo  warranto  proceedings  must 
be  instituted  by  the  sovereign,  whether  state  or  United  States.'*  And 
the  general  rule  now  is  that  in  quo  warranto  proceedings  affecting 
purely  public  rights  of  the  sovereign  state,  the  state  is  the  proper 
party  plaintiff,'^  the  case  being  entitled  in  the  name  of  the  state,  or 
people,  or  commonwealth,  upon  the  relation  of  the  public  prosecutor, 
usually  the  attorney-general.'"     In  such  a  case  a  private  relator  is 


72.  Eex  V.  Amery,  1  T.  E.  363,  99 
Eng.  Reprint  1141.  See  generally  the 
title  "Change  of  Venue." 

73.  Brooks  v.  State  ex  rel.  Eiehards, 
3  Boyce  (Del.)  1,  79  Atl.  790,  Ann. 
Cas.  1915A,  1133,  51  L.  E.  A.  (N.  S.) 
1126. 

74.  Buckman  v.  State,  34  Fla.  48, 
15  So.  697,  24  L.  E.  A.  806. 

75.  Brooks  v.  State  <ex  rel.  Eiehards, 
3  Boyee  (Del.)  1,  79  Atl.  790,  Ann. 
Cas.  1915A,  1133,  51  L.  E.  A.  (N?  S.) 
1128. 

76.  See  supra,  II,  C,  as  to  the  stat- 
ute of  Anne,  and  Brooks  v.  State, 
supra. 

77.  LaWB  of  Eng.,  vol.  10,  p.  135; 
The  King  v.  Speyer,  1  K.  B.  595  (1916) ; 
Eex  V.  White,  5  Ad.  &  El.  613,  31  E. 
C.  L.  753,  111  Eng.  Eeprint  1297;  Eex 
V.  Ogden,  10  B.  &  C.  '230,  21  E.  C.  L. 
104,  109  Eng.  Eeprint  436;  Eex  v.  Car- 
marthen Corporation,  2  Burr.  869,  97 
Eng.  Eeprint  607. 

78.  Territory  v.  Loekwood,  3  Wall. 
(IT.  S.)  236,  18  L.  ed.  47;  State  €x  rel. 
Barker  v.  Bowen,  8  S.  C.  400.  See 
also  cases  in  following  notes. 

[a]  In  Territory.  —  Quo  warranto 
proceedings  to  test  the  right  to  the 
oflB.ce  of  territorial  judge  must  be  at 
the  instance  and  in  the  name  of  the 
■United  States.  Territory  v.  Loekwood, 
3  Wall.   (IT.  S.)   236,^8  L.   ed.  47. 

79.  XT.  S.— Wallace  v.  Anderson,  5 
Wheat.  291,  5  L.  ed.  91.  Fla.— State 
».  Gleason,  12  Fla.  190.    HI. — Chesshire 
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V.  People,  116  111.  493,  6  N.  E.  486; 
People  V.  Mississippi  &  A.  E.  Co.,  13 
111.  66.  la.— Scott  V.  Clark,  1  Iowa 
70.  Kan. — Campbell  v.  Sargent,  85 
Kan.  590,  118  Pae.  71;  Miller  v. 
Palermo,  12  Kan.  14;  Bartlett  v.  State, 
13  pan.  99.  Ky. — Com.  v.  Lexington 
&  H.  Tpi.  Eoad  Co.,  6  B.  Mon.  397. 
La. — State  v.  Dranguet,  23  La.  Ann. 
784.  N.  M.— See  De  Vigil  v.  Stroup, 
15  N.  M.  544,  110  Pac.  830.  N.  Y. 
People  ex  rel.  Thomson  v.  Hinsdale,  43 
Misc.  182,  88  N.  Y.  Supp.  206.  OJiio. 
State  V.  Sullivan,  15  Ohio  C.  C.  477, 
8  Ohio  Cir.  Dee.  346.  P.  R.— People 
ex  rel.  Parra  v.  Matienzo,  14  Porto 
Eico  657.  S.  C. — State  ex  rel.  Jernigan 
V.  Stickley,  80  S.  C.  64,  61  S.  E.  211, 
128  Am.  St.  Eep.  855.  S.  D.— State 
ex  rel.  Gilbert  v.  Union  Inv.  Co.,  7 
S.  D.  51,  63  N.  W.  232.  Tex.— State 
ex  rel.  Cavanaugh  v.  Nelson  (Tex.  Civ. 
App.),  170  S.  W.  814,  815.  Wis.— State 
V.  Mott,  111  Wis.  19,  86  N.  W.  569. 
80.  Ark. — Caldwell's  Admr."  v.  Bell, 
6  Ark.  227.  Del.— Brooks  v.  State  ex 
rel.  Eiehards,  3  Boyce  1,  79-  Atl.  790, 
Ann.  Cas.  1915A,  1133,  51  L.  E.  A. 
(N.  S.)  1126.  na.— State  -ex  rel. 
Moodie  v.  Bryan,  50  Fla.  293,  39  So. 
929.  Ind.— State  v.  Home  Brewing  Co. 
182  Ind.  75,  105  N.  E.  909.  Mass. 
Com.  V.  Fowler,  10  Mass.  290.  Minn. 
Territory  ii.  Smith,  3  Minn.  240,  74 
Am.  Dec.  749.  Ohio.— State  v.  Ander- 
son, 45  Ohio  St.  196,  12  N.  E.  656: 
State  V,  Thompson,  34  Ohio  St.  365. 
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neither  a  necessary  nor  a  proper  party.'^  In  no  case,  unless  by 
express  statute,  can  a  private  person  maintain  a  suit  in  quo  warranto 
without  the  joinder  of  the  state.'''  The  practice,  however,  under  the 
statutory  substitutes  for  common  law  informations  in  the  nature  of 
quo  warranto  is  not  uniform,  and  the  local  statute  should  be  con- 
sulted.*' Thus,  under  the  various  provisions  of  the  statutes,  the  pro- 
ceedings may  be  brought  by  the  attorney-general  or  other  prosecuting 
officer,  without  naming  the  state  as  a  party;'*  or  either  the  state  or 
the  party  entitled  may  bring  an  action  to  prevent  a  usurper  from 
exercising  an  office  or  franchise;'*  or  a  proceeding  to  recover  a  public 
office  may  be  brought  by  the  claimant  as  plaintiff.'^  But  generally 
in  any  case  where  a  relator  is  named,  the  public  prosecutor  is  the 
practical  plaintiff  and  has  charge  of  the  proceedings.'^ 

Under  the  practice,  in  some  jurisdictions,  the  proceedings  may  be 


p.  I.— Acosta  V.  Flor,  5  Phil.  Isl.  18. 
Tex. — State  v.  Southern.  Pac.  E.  Co., 
24  Tex.  80;  Oriental  Oil  Co.  v.  State 
(Tex.  Civ.  App.),  135  S.  W.  722. 

[a]  Such  is  the  common  law  rule, 
since  by  his  inherent  common  law 
powers  the  attorney  general  can  bring 
quo  warranto  without  an  express 
authorization  of  the  statute.  State  v. 
Southern  Pac.   E.   Co.,  24  Tex.   80. 

[b]  Under  the  Iowa  practice  it  is 
absolutely  a  matter  of  no  moment 
whether  the  prosecution  be  styled  in 
the  name  of  the  state  alone  or  in  the 
name  of  the  state  upon  the  relation 
of  a  designated  officer  or  private 
citizen.  State  v.  Des  Moines  City  E. 
Co.,  135  Iowa  694,  109  N.  W.  867. 

81.  Kan. — ^Bartlett  v.  State,  13  Kan. 
99.  Mass. — Com.  v.  Powler,  10  Mass. 
290,  295.  Mo. — State  v.  Equitable  Loan, 
etc.  Assn.,  142  Mo.  325,  338,  41  S.  W. 
916:  State  v.  McMillan,  108  Mo.  153, 
18  S.  W.  784;  State  v.  Eose,  84  Mo. 
198. 

As  to  private  relator,  see  infra,  V, 
B,  1,  b,  (II). 

[,a]  If,  in  such  a  case,  the  name  of 
a  private  relator  is  inserted,  it  may 
be  disregarded,  and  the  proceedings 
may  be  conducted  as  if  in  the  name 
of  the  state  alone.  Cal. — People  v. 
Sutter  St.  Ey.  Co.,  117  Cal.  604,  49 
Pac.  736.  Minn. — State  v.  Sharp,  27 
Minn.  38,  6  N.  W.  408.  Mo.— State  v. 
Vail,  53  Mo.  97.  N.  Y.— Thompson  v. 
People,  23  Wend.  537.  Ohio.— State  v. 
Heinmiller,  38  Ohio  St.  101. 

82.  V.  S. — Wallace  v.  Anderson,  5 
Wheat.  291,  5  L.  ed.  91;  Territory  v. 
Lockwood,  3  Wall.  236,  18  L.  ed.  47. 
N".  C— Saunders  v.  Gatling,  81  N.  C. 
298.     Tex. — Wright   v.    Allen,   2    Tex. 


158.    "  Wis. — United    States    v.    Lock- 
wood,  1  Pin.  359,  364. 

83.  See  the  statutes. 

84.  Mass.^Attorney-General  v.  New 
York,  N.  H.  &  H.  E.  Co.,  197  Mass. 
194,  83  N.  E.  408.  Mich.— Taggart  v. 
James,  73  Mich.  234,  41  N.  W,  262. 
Miss. — State  v.  Morgan,  80  Miss.  372, 
31  So.  789;  Lindsey  v.  Attorney-Gen- 
eral, 33  Mias.  508.  N.  J. — Anderson  v. 
Myers,  77  N.  J.  L.  186,  71  Atl.  139; 
Tillyer  v.  Mindermann,  70  N.  J.  L. 
512,  57  Atl,  329.  N.  O.— Houston  v. 
Neuse  Eiver  Nav.  Co.,  53  N.  C.  ^6; 
Giles  V.  Hardie,  23  N.  C.  42. 

85.  Moody  v.  Lowrimore,  74  Ark. 
421,  86  S.  W.  400.  See  infra,  V,  B, 
1,  b,   (II)   and   (III). 

86.  Ind. — State  v.  Johnston,  173  Ind. 
14,  89  N.  E,  393;  Eeynolds  v.  State, 
61  Ind.  392.  Kan.— Kansas  v.  Sulli- 
van, 83  Kan.  406,  111  Pac.  482;  Brown 
V.  Jeffries,  42  Kan.  605,  22  Pac.  578. 
Ky.— Tillman  v.  Otter,  93  Ky.  600,  20 
S.  W.  1036,  29  L.  E.  A.  110;  King 
V.  Kahne,  27  Ky.  L.  Eep.  1080,  87 
S.  W.  807.  Mich.— Vrooman  v.  Michie, 
69  Mich.  42,  36  N.  W.  749.  N.  J. 
Bonynge  v.  Prank,  89  N.  J.  L.  239, 
98  Atl.  456.  Tex. — Cole  v.  State  (Tex. 
Civ.  App.),  163  S.  W.  353;  Mc Allen 
V.  Ehodes,  65  Tex.  348.  Utah. — Preshaw 
V.  Dee,  6  Utah  360,  23  Pac.  763. 

See  infra,  V,  B,  1,  b,  (III). 

[a]  The  name  of  the  state  cannot 
he  used  by  the  private  relator  in  .a 
proceeding  to  recover  a  public  office. 
State  V.  Boehringer,  16  Ariz.  48,  141 
Pac.  126,  title  to  a  county  office. 

87.  Ala. — Tuscaloosa  Scientific  &  Art 
Assn.  V.  State,  58  Ala.  54.  Fla. — State 
ex  ret.  Moodie  v.  Bryan,  50  Fla.  293, 
39   So.   929.     Ore. — State    v.    Douglas 
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instituted  by  the  local  prosecuting  attorney,'*  while  in  others  the 
local  district  or  county  attorney  represents  the  state  in  the  lower 
courts  and  the  attorney-general  appears  in  the  appellate  courts.*^ 
(II.)  Private  Relators. —  (A.)  In  General. — At  common  law,  no  per- 
son save  the  public  prosecutor  can  institute  the  proceedings,®"  but 
by  express  provision  of  the  statute  of  Anne,*^  and  by  virtue  of  its 
adoption,  or  the  enactment  of  similar  statutes,  in  this  country,  a 
private  relator  may  apply  for  an  information  in  the  nature  of  quo 
warranto,®^  the  proceedings,  in  such  cases,  running,  regularly,  in  the 
name  of  the  state  as  plaintiff  upon  the  relation  of  the  private  in- 
formant, the  statute  of  Anne  expressly  providing  that  the  relator 
should  be  named.°^  In  some  states,  however,  the  insertion  of  the 
relator's  name  would,  doubtless,  not  be  material,  the  state  being  the 
real  plaintiff.**    In  fact,  the  mere  relator  is  not  really  a  party  to  the 


County  Eoad  Co.,  10  Ore.  198.  Wis. 
Attorney-General  v.  Barstow,  4  Wis. 
567. 

But  see  Bonynge  v.  Frank,  89  N.  J. 
L.  239,  98  Atl.  456,  and  infra,  V,  B, 
1,  b,    (11),    -(A). 

88.  Daki — Territory  v.  Armstrong,  6 
Dak.  226,  50  N.  W.  832.  Kan.— State 
V.  Maraons,  etc.  Stock  Assn.,  91  Kan. 
9,  136  Pac.  930.  Mich.— -Pound  v.  Oren, 
119  Mich.  528,  78  N.  W.  541.  Mo. 
State  ex  inf.  Jones  v.  Light  &  Dev. 
Co.,  246  Mo.  618,  152  S.  W.  67;  State 
V.  McMillan,  108  Mo.  153,  18  S.  W. 
784;  State  ex  inf.  Eosenberger  v.  Bell- 
flower,  129  Mo.  App.  138,  108  S.  W. 
117.  Ohio. — State  v.  Buckland,  5  Ohio 
St.  216.  Pa.— Gilroy  v.  Com..  105  Pa. 
484;  Com.  v.  Allen,  15  Pa.  Co.  Ct. 
257;  Com.  v.  De  Turk,  6  Pa.  Co.  Ct. 
94.  Tex. — Morris  v.  State',  62  Tex. 
728.  Wash. — State  v.  Seattle  Gas,  etc. 
Co.,  28  Wash.  488,  68  Pa~o.  946,  70  Pac. 
114, 

[a]  Even  in  the  supreme  court 
when  the  proceedings  are  against  a 
county  official.  State  v.  Majors,  16 
Kan.  440;   State  v.  Allen,  5  Kan.   213. 

89.  State  v.  Frazier,  28  Neb.  438, 
44  N.  W.  471.  See  Babcock  v.  Hansel- 
man,  56  Mich.  27,  22  N.  W.  99. 

90.  Ky.— Com.  V.  Lexington  &  H. 
Tpk.  Eoad  Co.,  6  B.  Mon.  397.  Ohio. 
State  V.  Mofllt,  5  Ohio  358.  Pa. — Com. 
V.  Brosnahan,  1  Leg.  Eec.  Eep.  59 ; 
Com.  1).  Philadelphia  &  C.  C.  E.  Co.,  10 
W.  N.  C.  400.  S.  C— State  v.  Deliesse- 
line,  1  McCord  52;  Cleary  v.  Deliesse- 
line,  1  MoCord  35.  Tex. — Wright  v. 
Allen,  2  Tex.  158.  Wis.— United  States 
V.  Lockwood,  1  Pinn.  359. 

91.  9  Anne,  eh.  20  (1710). 

92.  U.  S. — Newman  v.  United  States 
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ex  ret  Frizzell,  238  U.  S.  537,  35  Sup. 
Ct.  881,  59  L.  ed.  1446,-  reversing  United 
States  ex  rel.  Frizzell  v.  Newman,  42 
App.  Cas.  (D.  C.)  78.  Ga.— White- 
hurst  V.  Jones,  117  Ga.  803,  45  S.  E. 
49;  Crovatt  v.  Mason,  101  Ga.  246,  28 
S.  E.  891;  Davis  v.  Dawson,  90  Ga. 
817,  17  S.  E.  110.  Ind.— State  v.  Eear- 
don,  161  Ind.  249,  68  N.  E.  169.  Mo. 
State  V.  Boal,  46  Mo.  528.  Pa. — Com. 
V.  Stevenson,  200  Pa.  509,  50  Atl.  91; 
Com.  ex  rel.  Doblus  v.  Campbell,  3 
Just.  L.  Eep.  20,  12  Luz.  L.  Eeg.  149. 
W.  Va. — State  ex  rel.  Depue  v.  Mat- 
thews, 44  W.  Va.  372,  29  S.  E.  994. 
Wis. — State  ex  rel.  Schroeder  v.  Feuer- 
stein,  159  Wis.  356,  150  N.  W.  486. 

93.  Ark.— State  v.  Ashley,  1  Ark. 
279.  Del. — Brooks  v.  State  ex  rel. 
Eichards,  3  Boyce  1,  79  Atl.  790,  Ann. 
Gas.  1915A,  1133,  51  L.  E.  A.  (N.  S.) 
1126.  Fla.— State  v.  Gleason,  12  Fla. 
190.  Mass. — Haupt  v.  Sogers,  170  Mass. 
71,  48  N.  E.  1080;  Attorney-General  v. 
Sullivan,  163  Mass.  446,  40  N.  E.  843, 
28  L.  E.  A.  455.  N.  H.— Osgood  v. 
Jones,  60  N.  H.  543. 

[a]  In  New  Jersey  by  statute  the 
claimant  to  a  municipal  office  or  fran- 
chise may  by  leave  of  court  institute 
the  proceedings  in  his  own  name.  See 
Bonynge  v.  Frank,  89  N.  J.  L.  239,  98 
Atl.  456. 

94.  State  v.  Des  Moines  City  E.  Co.,' 
135  Iowa  694,  109  N.  W.  867. 

[a]  Unauthorized  Use  of  Relator's 
Name. — The  court  will  not  dismiss  an 
information  in  the  nature  of  quo  war- 
ranto because  the  relator  was  named 
as  such  without  his  authority,  but  he 
may  withdraw  from  the  case  if  he 
will,  and  the  court  will  permit  the 
public  prosecutor  to  proceed  with  the 
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proceeding,  and,  as  such,  cannot  control  it,®°  although,  under  some 
of  the  statutes,  it  is  held  that  the  relator  is  the  real  plaintiff,  and 
the  position  of  the  state  is  that  of  a  nominal  party,'^  or  the  state 
is  not  a  party  at  all.^' 

(B.)   Must  Be  Interested —  A  private  relator  must  have  some  inter- 
est in  the  office  or  franchise  involved,^'  the  reason  for  requiring  a 


case  alone.  People  v.  Knight,  13  Mich. 
230.  See  also  Matthews  v.  State,  82 
Tex.  577,  18  S.  W.  711. 

95.  Fla. — State  ex  rel.  Moodie  v. 
Bryan,  50  Fla.  293,  39  So.  929.  Mich. 
People  V.  Pratt,  15  Mich.  184.  Ore. 
State  «/.  Douglas  County  Eoad  Co.,  10 
Ore.  198.  Wis. — Attorney-General  v. 
Barstow,  4  Wis.  567. 

96.  See  State  v.  Biedler,  6  Boyce 
(Del.)  262,  99  Atl.  278  (questioning 
right  to  office  in  private  corporation) ; 
McAllen  v.  Khodes,  65  Tex.  348,  where 
it  is  also  said  that,  practically,  the 
State's  attorneys  take  no  part  in  the 
proceedings,  anC  the  plaintiff's  side  of 
the  case  is  represented  by  the  relator's 
counsel  alone.  See  also  Cole  v.  State 
(Tex.  Civ.  App.),  163  S.  W.  353,  citing 
Hunnicutt  v.  State,  75  Tex.  233,  12  S. 
W.  106,  and  Mathews  v.  State,  82  Tex. 
577,  18  S,  W.  711,  which  held  that 
the  state's  attorney  had  exclusive  con- 
trol, but  which  cases,  it  is  further 
said,  ignored  the  decision  in  the  Me- 
Allen-Ehodes  case. 

Compare  supra,  V,  B,  1,  b,  (I),  note 
87. 

97.  See  the-  statutes  and  Bonynge 
V.  Frank,  89  N.  J.  L.  239,  98  Atl.  456, 
and   supra,  V,   B,   1,  b,    (I),   note   87. 

98.  Colo. — People  v.  Lockard,  26 
Colo.  App.  439,  143  Pac.  273.  Idaho. 
Toncray  v.  Budge,  14  Idaho  621,  95 
Pac.  26.  Ind. — State  v.  Johnston,  173 
Ind.  14,  89  N.  E.  393.  See  Scott  v. 
State  ex  rel.  Gibbs,  151  Ind.  556,  52 
N.  E.  163.  Kan. — Hudson  v.  Cohklin, 
77  Kan.  764,  93  Pac.  585.  N.  M.— State 
ex  rel.  C.  Ditehe's  v.  Tularosa  Com- 
munity Ditch,  19  N.  M.  352,  143  Pac. 
207.  Ohio. — State  ex  rel.  Slater  v.  John- 
son, 28  Ohio  C.  C.  793.  Pa.— Com.  ex 
rel.  Biles  v.  West,  19  Pa.  Dist.  269; 
Com",  ex  rel.  Selby  v.  County  Comrs., 
19  Pa  Dist.  553;  Com.  ex  rel.  Wallace 
V.  Hough,  8  Pa.  Dist.  685,  22  Pa.  Co. 
Ct.  440;  Com.  ex  rel.  Patterson  v. 
Hargest,  2  Dauph.  Co.  Eep.  409.  Vt. 
Brown  v.  Alderman,  82  Vt.  529,  74  Atl. 
230.  Wash. — State  v.  Point  Roberts 
Beef  Fish  Co.,  42  Wash.  409,  85  Pac. 


22.  Wis. — State  ex  rel.  Williams  v. 
Samuelaon,  131  Wis.  499,  111  N.  W. 
712.  Eng.— Eex  v.  Thirlwiud,  33  L.  J. 
(Q.  B.)  171,  10  Jur.  (N.  S.)  206,  9 
L.  T.  N.  S.  731,  12  Wkly.  Eep.  384; 
Eeg.  V.  Briggs,  11  L.  T.  N.  S.  372. 

Interest  in  office  in  question,  see 
infra,  V,  B,  1,  b,   (III),  (A). 

Interest  where  franchise  in  question, 
see  infra,  V,  B,  1,  b,  (IV). 

[a]  What  Interest  Necessary. — What 
will  be  considered  a  sufficient  interest 
in  the  relator  in  such  cases  has  often 
been  considered  by  the  courts  and  it 
must  be  admitted  it  is  very  difficult  to 
deduce  from  the  various  holdings  any 
well-defined  rule  or  standard  by  which 
the  inquiry  may  be  satisfactorily  an- 
swered. If  there  be  a  preponderance 
bf  authority  on  the  question  it  is  to 
the  effect  that  a  slight  interest  only 
is  all  that  is  necessary  to  qualify  a 
person  to  apply  for  leave  to  prosecute 
the  action.  State  ex  rel.  Atty.-Gen. 
V.  Vail,  53  Mo.  97. 

[b]  Illustrations. — (1)  One  who  is  a 
citizen  and  taxpayer  may  file  an  in- 
formation charging  the  respondent 
with  usurping  a  public  office.  Colo. 
People  ex  rel.  Barton  v.  Londoner,  13 
Colo.  303,  22  Pac.  764,  6  L.  E.  A. 
444.  Mich. — Taggart  v,  James,  73 
Mich.  234,  41  N.  W.  262.  Pa.— Com. 
V.  Browne,  1  Serg.  &  E.  382.  (2)  One 
who  has  dedicated  a  highway  to  public 
use  may  maintain  quo  warranto  to  test 
the  right  asserted  by  another  to  main- 
tain a  toll  bridge  thereon.  Whelchel 
V.  State,  76  Ga.  644.  (3)  A  citizen 
of  the  state  has  such  interest  in  the 
location  of  the  state  university  that 
he  may  bring  an  action  to  test  the 
validity  of  the  removal  of  one  of  its 
departments  to  another  city.  People 
ex  rel.  Jerome  v.  Eegents,  24  Colo.  175, 
49  Pac.  286.  (4)  An  owner  of  prop- 
erty, though  neither  a  resident  nor 
voter,  may  be  a  relator  to  test  the 
validity  of  an  extension  of  the  cor- 
porate limits  of  a  city.  State  v.  Jen- 
kins, 25  Mo.  App.  484,  490;  State  v. 
Dimond,  44  Neb.  154,  62  N.  W.  498. 
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qualifying  interest  on  the  part  of  the  relator  being  to  guard  the 
courts  and  persons  who  do  have  an  interest  against  being  burdened 
with  litigation  at,  the  instance  of  a  mere  intermeddler.^^  Under  some 
of  the  statutes,  the  right  of  a  private  individual  to  the  remedy  is 
limited  to  a  case  in  which  he  claims  to  be  entitled  to  a  public  office 
unlawfully  held  and  exercised  by  another.^ 

(C.)  Municipal  Gorpobation.  — A  municipal  corporation  may  be  the 
relator,^  or,  under  some  statutes,  the  sole  plaintiff^  in  proceedings 
involving  the  forfeiture  of  a  franchise  granted  by  it. 

(III.)  PuWic  Offices. —  (A.)  In  General — To  oust  from  public  office 
a  usurper,  either  the  state,  or  the  state  upon  the  relation  of  a  private 
relator,  may  be  the  proper  plaintiff.*  Prior  to  the  statute  of  9  Anne, 
c.  20,  only  the  sovereign  could  complain,"  but  since  that  statute,  it 
has  been  the  rule  in  England,  and,  generally  under  the  procedure  in 
this  country,  either  by  force  of  statute  or  judicial  sanction,  that  a 
private  relator,  if  he  has  sufficient  interest  to  support  the  application, 
may  contest  the  right  of  an  alleged  intruder  into  public  .office.^  Under 
some  of  the  statutes,  the  relator's  interest  is  sufficient  if  he  is  a 


[c]  A  taxpayer  in  a  nominal  amount 
only  may  in  this  manner  question  the 
jurisdiction  of  a  city  over  territory  in- 
cluded within  its  extended  limits. 
State  V.  Dea  Moines,  96  Iowa  521,  65 
N.  W.  818,  31  L.  E.  A.  186,  59  Am. 
St.  Eep.  381.  See  also  State  v.  Barker, 
116  Iowa  96,  89  N.  W.  204,  57  L.  R.  A. 
244,  93  Am.  St.  Rep.  222. 

99.  State  v.  Des  Moines  City  E.  Co., 
135  Iowa  694,  109  N.  "W.  867. 

[a]  "The  object  of  having  a  re- 
lator who  has  an  interest  is-  that  a  mere 
man  of  straw  shall  not  be  put  for- 
ward." Crompton,  J.,  in  Reg.  v.  Briggs, 
11  L.  T.  N.  S.  372. 

1.  Consult  the  statutes.  See  also 
State  ex  rel.  Boyle  v.  Hall,  53  Mont. 
595,  165  Pac.  757. 

2.  State  ex  inf.  Jones  v.  Light  & 
Devel.  Co.,  246  Mo.  618,  152  S.  W. 
67.  See  People  v.  Union  Gas  &  Eleo. 
Co.,  254  111.  395,  98  N.  E.  768,  Ann. 
Gas.  1916B,  201,  treating  the  city  as 
the  real  party  in  interest  where  its  city 
attorney  was  the  relator. 

3.  Olathe  v.  Missouri  &  K.  I.  E.  Co., 
78  Kan.  193,  96  Pac.  42. 

4.  State  V.  Equitable  Loan  &  Inv. 
Co.,  142  Mo.  325,  337,  41  S.  W.  916; 
State  V.  McMillan,  108  Mo.  153,  18  S. 
W.  784;  State  v.  Frazier,  98  Mo.  426, 
11  S.  W.  973;  Hartt  v.  Harvey,  32 
Barb.  (N.  Y.)  55,  10  Abb.  Pr.  321,  19 
How.  Pr.  245. 

5.  Ark. — State  v.  Ashley,  1  Ark. 
279.  Mass. — Attorney-General  v.  Sulli- 
van, 163  Mass.  446,  40  N.  E.  843,  28 
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L.  E.  A,  455;  Eice  v.  National  Bank 
of  Com.,  126  Mass.  300.  Minn. — State 
V.  Dahl,  69  Minn.  108,  71  N.  W.  910. 

6.  La. — state  ex  rel.  Saunders  v. 
Kohnke,  109  La.  838,  33  So.  793.  Minn. 
State  V.  Tracey,  48  Minn.  497,  51  N. 
W.  613;  Barnum  v.  Gilman,  27  Minn. 
466,  8  N.  W.  375,  38  Am.  Eep.  304. 
Neb.— State  v.  Boyd,  34  Neb.  435,  51 
N.  W.  964;  State  v.  Stein,  13  Neb. 
529,  14  N.  W.  481.  N.  H.— Meehan 
V.  Bachelder,  73  N.  H.  113,  59  Atl.  620; 
Osgood  V.  Jones,  60  N.  H.  543.  N.  Y. 
Demarest  v.  Wickham,  63  N.  Y.  320. 
Ohio. — State  v.  Taylor,  50  Ohio  St.  120, 
38  N.  E.  24.  Pa.— Com.  v.  Cluley,  56 
Pa.  270,  94  Am.  Dee.  75;  Com.  v.  Bur- 
rell,  7  Pa.  34;  Com.  v.  Wolfgang,  21 
Pa.  Dist.  193.  S.  0. — Cleary  v.  Delies- 
seline,  1  MeCord  L.  35.  Wash. — Mills 
V.  State,  2  Wash.  566,  27  Pac.  560. 
W.  Va. — State  ei  ret  Depue  v.  Mat- 
thews, 44  W.  Va.  372,  29  S.  E.  994. 
Eng. — The  King  v.  Speyer,  1  K.  B. 
595  (1916);  Eeg.  v.  Briggs,  11  L.  T. 
N.  S.  372;  Eeg.  v.  Quayle,  11  Ad.  & 
El.  508,  39  E.  C.  L.  279,  113  Eng. 
Eeprint  508;  Eex  v.  Parry,  6  Ad.  & 
El.  810,  33  E.  C.  L.  424,  112  Eng. 
Eeprint  311;  Eex  v.  Hodge,  2  Barn.  & 
Aid.  344,  n.,  106  Eng.  Eeprint  392. 

[a]  Only  where  puWic  rather  than 
purely  private  interests  are  involved. 
State  Eailroad  Com.  v.  People,  44  Colo. 
345,  98  Pac.  7,  22  L.  E.  A.  (N.  S.)  810. 
■Compare  Bonynge  v.  Frank,  89  N.  J. 
L.  239,  98  Atl.  456.  And  see  supra, 
IV,  A. 
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citizen  and  a  taxpayer,  or  a  voter  of  a  city  or  town,^  but,  under  other 
decisions,  an  interested  person  must  be  one  who  is  a  claimant  of  the 
office,  the  fact  that  the  relator  is  a  citizen  and  taxpayer  not  being 
sufficient.*    Under  this  latter  rule,  a  defeated  candidate  fo;*  the  office 


7.  Colo. — Darrow  v.  People,  8  Colo. 
417,  8  Pae.  661.  Oa.— Whitehurat  v. 
Jones,  117  Ga.  803,  45  S.  E.  49;  Crovatt 
V.  Mason,  101  Ga.  246,  28  S.  E.  891; 
Davis  V.  Dawson,  90  Ga.  817,  17  S.  E. 
110;  Churchill  v.  Walker,  68  Ga.  681. 
La.— State  v.  Kohnke,  109  La.  838,  33 
So.  793,  overruling  State  v.  Mason,  14 
La.  Ann.  505.  IT.  J. — Haun  v.  Bedell, 
67  N.  J.  L.  148,  50  Atl.  364;  State 
V.  Hammer,  42  N.  J.  L.  435;  State  v. 
Tolan,  33  N.  J.  L.  195.  N.  C— See 
Jones  V.  Kiggs,  154  N.  C.  281,  70  S.  E. 
465;  Hines  v.  Vann,  118  N.  C.  3,  23 
S.  E.  932;  State  v.  Hall,  111  N.  C. 
369,  16  S.  E.  420;  Ellison  v.  Ealeigh, 
89  jST.  C.  125,  132;  People  «a;  rel.  Har- 
grove V.  Hilliard,  72  N.  C.  169. 

[a]  "There  is  nothing  in  the  stat- 
ute which  indicates  that  the  private 
relator  must  he  a  contestant  for  the 
office.  ...  In  many  instances,  as  in 
the  present  case,  when  an  office  is 
illegally  held  or  usurped,  there  is  no 
one  else  who  can  claim  a  title  thereto. 
In  such  cases,  unless  a  voter  or  tax- 
payer (not  a  mere  stranger)  can  bring 
the  action  by  leave  of  the  attorney- 
general,  there  would  often  be  no 
remedy,  for  that  officer  would  hardly  ex 
mero  motu,  subject  the  state  to  the 
costs  and  expense  of  litigation  at  a  dis- 
tant point  when  the  office  was,  as  here, 
that  of  a  town,  or  some  other  office 
in  which  the  state,  or  the  public  gen- 
erally, had  no  interest. ' '  State  v.  Hall, 
111  N.  C.  369,  16   S.  E.  420. 

[b]  It  is  the  established  English 
rule  that  the  private  relator  has  suffi- 
cient interest  if  he  is  an  inhabitant 
subject  to  the  government,  and  as 
such  afEeeted  by  the  authority  of  the 
office  alleged  to  be  usurped.  See  Keg. 
V.  Wells,  43  Wkly.  Eep.  576;  Beg.  v. 
Quavle,  11  Ad.  &  El.  508,  39  B.  C.  L. 
279,'  113  Eng.  Eeprint  508;  Eex  v. 
Parry,  6  Ad.  &  El.  810,  33  E.  C.  L. 
424,  112  Eng.  Eeprint  311;  Eex  v. 
Hodge,  2  Barn.  &  Aid.  344n,  106  Eng. 
Eeprint  392.  The  owner  of  rated  prop- 
erty, although  not  a  voter,  may  like- 
wise be  a  relator.  Eeg.  v.  Briggs,  11 
L.  T.  N.  S.  372. 

[e]  A  Stranger  to  the  Suit. — ^In  the 
recent     important     English     cases    of 


King  V.  Speyer  and  King  v.  Cassel,  1 
K.  B.  595  (1916),  where  a  private  re- 
lator obtained  a  rule  nisi  calling  upon 
the  respondents,  who  were  born  abroad 
of  foreign  parents,  to  show  by  what 
authority  they  were,  or  claimed  to  be, 
members  of  the  Privy  Council,  it  was 
contended  that  the  remedy  could  not 
be  sought  by  a  private  relator  but 
only  at  the  instance  of  the  attorney- 
general.  In  support  of  this  contention 
Sir  William  Lowther's  Case,  2  Ld. 
Eaym.  1409,  Str.  637,  92  Eng.  Ee- 
print 417,  and  Ibbotson's  Case,  Lee 
temp.  Hardw.  261,  95  Hug.  Eeprint  168, 
were  cited.  Lord  Eeading,  C.  J.,  said, 
however,  in  rendering  the  judgment  of 
the  court:  "In  both  eases  the  griev- 
ance was  of  a  private  nature  and  the 
Court  thought  they  ought  to  be  prose- 
cuted only  by  the  Attorney-General. 
Lord  Hardwicke,  C.  J.,  said:  'We  never 
grant  these  informations  for  private 
usurpations  of  franchises,  but  the  way 
is  to  apply  to  the  Attorney-General  in 
such  eases."  The  distinction  is  pointed 
out  in  Kyd  on  Corporations,  p.  416,  to 
the  effect  that  the  power  of  the  Mas- 
ter of  the  Crown  Office  is  confined  to 
cases  concerning  the  public  govern- 
ment, whereas  the  power  of  the  Attor- 
ney-General extends  also  to  cases  con- 
cerning the  private  rights  of  the 
Crown.  In  Eex  v.  Kemp,  Lord  Kenyon, 
C.  J.,  said:  'I  do  not  mean  to  say 
that  a  stranger  may  not  in  any  ease 
prefer  this  sort  of  application;  but  he 
ought  to  come  to  the  Court  with  a 
very  fair  case  in  his  hands,'  just  as 
the  Court  thought  it  right  to  inquire 
into  the  motives  of  the  applicant  tu 
see  that  the  application  was  not  made 
merely  to  disturb  the  local  peace  of 
corporations.  Eex  v.  Brown,  per  Ash- 
hurst,  J.  It  cannot  be  doubted  that 
this  application  concerns  public  gov- 
ernment and  there  is  no  ground  for 
impugning  the  motives  of  the  relator. 
A  stranger  to  the  suit  can  obtain  pro- 
hibition .  .  .  and  I  see  no  reason 
why  he  should  not  in  a  proper  case  ob- 
tain an  information  of  quo  warranto.*" 

8.  Ind. — State  v.  Eeardon,  161  Ind. 
249,  68  N.  E.  169.  Kan.— Miller  v. 
Palermo,   12  Kan.  14.      Ky. — King  v. 
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would,  usually,  have  sufBcient  interest,  and  may  institute  the  pro- 
ceedings,^ providing  such  person  would  be  entitled  to  the  office  in  ease 
of  ouster.^"  Especially  is  it  necessary  under  the  statutory  substitutes 
for  quo  warranto  in  contesting  election  cases,  that  the  relator  should 
be  a  claimant  of  the  offiee.^^ 

(B.)  Officebs  in  Private  Corporations.  —  In  some  jurisdictions  an  in- 
formation in  the  nature  of  quo  warranto  may  be  granted  to  a  stock- 
holder to  contest  the  right  to  an  office  in  a  private  corporation.** 


Kahne,  27  Ky.  L.  Eep.  1080,  87  S.  W. 
807.  N.  J. — See  Bonynge  v.  Prank,  89 
N.  J.  L.  239,  98  Atl.  456.  N.  Y. 
Demarest  v.  Wickham,  63  N.  Y.  320. 
Pa.— Com.  V.  McCarter,  98  Pa.  607.  R.  I. 
Ney  V.  Whiteley,  26  K.  I.  464,  59  Atl. 
400. 

[a]  "Interested  Person." — Under  a 
statute  authorizing  "any  person  inter- 
ested" to  apply,  on  refusal  of  attorney- 
general  to  .act,  for  leave  to  have  quo 
■warranto  issue  against  a  usurper  of 
office,  a  mere  citizen  and  taxpayer  who 
makes  no  claim  to  the  office  is  not 
"interested."  Newman  v.  United 
States  ex  rel.  Prizzell,  238  U.  S.  537, 
35   Sup.   CI.   881,  59  L.   ed.  1446. 

[b]  Relator  Entitled  to  Office. — A 
private  relator,  to  recover  a  public  of- 
fice, must  show  that  he  is  entitled  to 
the  office  and  that  it  is  unlawfully 
held  and  exercised  by  the  deifendant. 
State  ex  rel.  Heer  v.  Butterfield,  92 
Ohio  St.  428,  111  N.  E.  279. 

[c]  An  officer-elect,  prior  to  the 
commencement  of  his  term  has  not  suffi- 
cient interest  to  be  a  relator  in  a  pro- 
ceeding to  oust  by  quo  warranto  the 
incumbent  of  the  office.  Scott  v.  State, 
151  Ind.  556,  52  N.  E.  163. 

9.  Ariz. — State  v.  Boehringer,  16 
Ariz.  48,  141  Pac.  126.  Ga. — Davis  v. 
Dawson,  90  Ga.  817,  17  S.  E.  110; 
Hardin  v.  Colquitt,  63  Ga.  588.  Ind. 
Yonkey  v.  State,  27  Ind.  236.  Nev. 
State  ex  rel.  Springmeyer  v.  Baker,  35 
Nev.  300,  129  Pac.  452.  N.  Y.— People 
ex  rel.  Crane  ■;;.  Eyder,  12  N.  Y.  433; 
People  ex  rel.  Petry  v.  De  Bevoise,  27 
Hun  596.  Ohio.— State  v.  Taylor,  50 
Ohio  St.  120,  38  N.  E.  24;  State  v. 
Chandler,  2  Ohio  Dec.  (Eeprint)  164, 
1  West.  L.  Month.  602.  Pa. — Com.  ex 
ret  Allen  v.  Bumm,  10  Phila.  162.  Tex. 
McAllen  v.  Ehodes,  65  Tex.  348;  State 
V.  Owens,  63  Tex.  261.  See  Cole  v. 
State  (Tex.  Civ.  App.),  163  S.  W. 
353. 

10.  Ind. — State  v.  Bieler,  87  Ind. 
320.    Miss.— Andrews  v.  State,  69  Miss. 
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740,  13   So.  853;   Harrison  v.  Greaves, 
59  Miss.  453.    N.  J. — Miller  v.  English, 
21  N.  J.  L.  317. 
I      11.    Consult  the  local  statutes. 

[a]  If  no  individual,  as  against  the 
occupant  of  a  public  office,  has  a  bet- 
ter right  to  the  office  than  any  other 
individual  of  the  community,  the  action 
can  be  brought  only  by  the  state 
through  its  proper  agencies.  Campbell 
V.  Sargent,  85  Kan.  590,  118  Pac.  71. 
See  also  Urmy  v.  Arnold,  86  Kan.  346, 
119  Pac.  1126. 

[b]  A  person  who  received  neither 
a  majority  nor  a  plurality  of  the  votes 
cast  for  candidates  for  a  public  office 
has  no  such ,  interest  in  the  office  as 
entitles  him  to  maintain  quo  warranto. 
State  V.  Johnston,  173  Ind.  14,  89  N.  E. 
393.  And  see  State  v.  Bieler,  87  Ind. 
320. 

[c]  Incumbent  of  Another  Office. 
A  person  in  the  undisturbed  possession 
of  the  office  of  poljee  judge  of  a  city 
cannot  maintain  an  action  in  the  na- 
ture of  qiio  warranto  to  oust  the  judge 
of  the  city  court  of  the  same  city 
who  holds  his  office  under  the  pro- 
vision of  an  act  establishing  that  court, 
merely  because  such  person  suffers  a 
loss  of  fees,  incident  to  the  prosecu- 
tion of  offenders  against  the  city  ordi- 
nances in  the  new  court.  Baughman 
V.   Nati(jn,   76   Kan.   668,   92  Pac.   548. 

[d]  For  effect  of  New  Jersey  stat- 
utes and  changes  therein,  see  Bonynge 
V.  Frank,  89  N.  J.  L.  239,  98  Atl. 
450. 

12.    Mass. — Com.  v.  Union  F.   &  M. 

I  Ins.  Co.,  5  Mass.  230,  4  Am.  Dec.  50. 

\  N.  Y. — ^People  ex  rel.  Jamerson  v.  John, 
80  Misc.  418,  141  N.  Y.  Supp.  225. 
Va.— South  &  W.  E.  Co.  V.  Com.,  104 

j  Va.  314,  51  S.  E.  824.  Wash.— State 
V.  Horan,  22  Wash.  197,  60  Pac.  135. 
[a]  Any  person  having  an  interest 
in  a  corporation  may  prosecute  pro- 
ceedings by  quo  warranto,  to  test  the 
validity  of  an  election  for  directors; 
the   right   is   not   confined   to   the   de- 
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(rv.)  Franchises. —  (A.)  Municipal  Corporations. — It  is  the  general 
rule  that  where  the  purpose  of  the  proceedings  is  to  attack  the  validity 
of  the  organization  of  a  municipal  corporation,  the  proceedings  can 
be  brought  only  by  the  public  prosecutor  in  behalf  of  the  state,^^  and 
private  individuals,  who  have  no  interest  other  than  as  citizens,  resi- 
dents, and  taxpayers  of  a  municipal  corporation,  cannot  maintain  an 
action  of  quo  warranto  against  such  corporation.^*  Some  cases  hold, 
however,  that  a  taxpayer  within  the  territorial  limits  of  the  alleged 
municipality  has  sufficient  interest  to  maintain  the  action,^^  and,  in 
some  jurisdictions,  a  private  relator  is  expressly  authorized  to  do  so 
by  the  statutes.^° 

(B.)  Private  Corporations — Where  the  object  is  to  test  the  right 
of  a  corporation  to  exercise  the  corporate  franchise,  a  privilege  de- 
rived from  the  sovereign,  the  information  must  be  filed  by  the  state 
through  its  proper  prosecutor,  usually  the  attorney-general.^"     The 


feated  candidates.  State  v.  New  Or- 
leans, J.  &  G.  N.  Ry.  Co.,  20  La.  Ann. 
489. 

[b]  Indiana. — Stockholders. — Stock- 
holders of  a  corporation  who  claim  to 
have  been  legally  elected  directors 
thereof  may  file  an  information  under 
section  750  of  the  code  of  Indiana, 
on  their  own  relation,  without  the 
prosecuting  attorney,  against  others  by 
whose  usurpation  the  relators  are  pre- 
vented from  exercising  such  ofice. 
Beckett  v.  Houston,  32  Ind.  393. 

[c]  When  Mere  Equdtable  Owner  of 
Stock  Not  a  Proper  Party. — A  con- 
tested election  of  directors  of  a  cor- 
poration was  decided  by  votes  cast 
upon  share's  owned  by  two  persons,  who 
had  pledged  them  to  another  as  se- 
curity for  an  indebtedness.  The  stock 
stood  upon  the  books  of  the  corpora- 
tion (and  always  had  done  so)  in  the 
name  of  the  pledgee,  as  trustee. 
Pledgee  had  always  voted  the  stock 
without  objection  until  the  meeting  at 
which  the  contested  election  was  hpld, 
and  he  so  voted  it  at  that  election, 
no  objection  being  made  until  the  votes 
were  being  counted  or  had  been 
counted.  It  was  held,  on  an  applica- 
tion for  a  quo  warranto  against  the 
directors  elected  at  such  meeting,  that 
judgment  must  be  for  respondents  and 
the  application  be  refused.  Hoppin  v. 
Buffum,  9  E.  I.  513,  11  Am.  Eep.  291. 

13.  Fla. — Robinson  V.  Jones,  14  Pla. 
256.  111. — Chicago  v.  People,  80  111. 
496.  Ind. — Mullikin  v.  Bloomington, 
72  Ind.  161.  Kan. — Miller  v.  Palermo, 
12  Kan.  14.  Mo. — State  ex  inf.  Eosen- 
berger  v.  Bellflower,  129  Mo.  App.  138, 


108  S.  W.  117,  N.  J.— Moore  V.  Sey- 
mour, 69  N.  J.  L.  606,  55  Atl.  91; 
Holloway  v.  Dickinson,  69  N.  J.  L.  72, 
54  Atl.  529;  State  v.  Vickers>  51  N.  J. 
L.  180,  17  Atl.  153,  14  Am.  St.  Eep. 
675;  Cambell  v.  Wainwright,  50  N.  J. 
L.  555,  14  Atl.  603;  Gibbs  v.  Somers 
Point,  49  N.  J.  L.  515,  10  Atl.  377. 

[a]  Dissolution. — ^It  is  well  settled 
that  a  corporation  can  be  judicially 
determined  to  have  ceased  to  exist  only 
in  a  suit  to  which  the  commonwealth 
is  a  party.  Briggs  v.  Cape  Cod  Ship 
Canal  Co.,  137  Mass.  71. 

14.  Ala. — State  v.  Cahaba,  30  Ala. 
66.  Fla. — Eobinson  v.  Jones,  14  Pla. 
256.  111.— Chicago  v.  People,  80  111. 
496.  See  McGahan  v.  People,  191  111. 
493,  61  N.  E.  418.  Kan.— Miller  v. 
Palermo,  12  Kan.  14.  Minn. — State  v. 
Tracy,  48  Minn.  497,  51  N.  W.  613. 
N.  J. — Steelman  v.  Vickers,  51  N.  J. 
L.  180,  17  Atl.  153,  14  Am.  St.  Eep. 
675.  Tex. — State  ex  ret  Cavanaugh  v. 
Nelson  (Tex.  Civ.  App.),  170  S.  W. 
814, 

15.  Mo.— State  v.  McClain,  187  Mo. 
409,  86  S.  "W.  135;  State  v.  McEeynolds, 
61  Mo.  203;  State  ex  ret  White  v. 
Small,  131  Mo.  App.  470,  109  S.  W. 
1079;  State  v.  Jenkins,  25  Mo.  App. 
484.  Neb.— State  v.  Mote,  48  Neb.  683, 
67  N.  W.  810;  State  v.  Dimond,  44 
Neb.  154,  62  N.  W.  498.  N.  D.— State 
ex  rel.  Walker  v.  McLean  County,  11 
N.  D.  356,  92  N.  W.  385. 

16.  State  V.  Des  Moines,  96  Iowa 
521,  65  N.  W.  818,  31  L.  E.  A.  186, 
59  Am.  St.  Eep.  381;  State  v.  Leischer, 
117  Wis.  475,  94  N.  W.  299. 

17.  Ala,— State  v.   Cahaba,  30  Ala, 

Vol,  XXII 


60 


QVO  WARRANTO 


same  rule  applies,  likewise,  at  common  law,  where  the  proceedings  are 
filed  to  redress  the  usurpation  of  franchises,  or  the  non-user  or  mis- 
user oj  a  franchise.^^  Stockholders,^^  or  creditors,^"  have  no  power, 
in  the  absence  of  a  statute,  to  maintain  suits  to  forfeit  the  charter 
of  a  corporation.  The  statutes,  however,  may  give  to  private  re- 
lators the  right  to  bring  such  suits.^^ 

2.  Defendants.22  —  a.  Public  Offices.  —  For  the  purpose  of  de- 
termining title  to  public  office,  the  proceedings  should  be  brought 
against  the  person  in  possession  and  user  of  the  office,  and  not  against 
a  mere  claimant  of  the  offlce.^^  Even  when  one  holds  an  office  under 
a  corporation  having  no  legal  existence,  the  proceedings  are  properly 


66.  lU.— People  v.  Golden  Rule,  114 
111.  34,  28  N.  E.  383;  People  «.'  North 
Chicago  Et.  Co.,  88  111.  537;  Chicago 
V.  People,  80  111.  496.  Ky.— Chambera 
V.  Baptist  Education  Soc,  1  B.  Mon. 
220.  Mass. — Eice  v.  Commonwealth 
Nat.  Bank,  126  Mass.  300;  Com.  v. 
Union  F.  &  M.  Ins.  Co.,  5  Mass.  230, 
4  Am.  Dec.  50.  Minn. — State  v.  Tracey, 
48  Minn.  497,  51  N.  W.  613.  N.  J. 
Steelman  v.  VicTters,  51  N.  J.  L.  180, 
17  Atl.  153,  14  Am.  St.  Eep.  675; 
Campbell  v.  Wainright,  50  N.  J.  L. 
555,  14  Atl.  603;  Terhune  v.  Potts, 
47  N.  J.  L.  218;  State  v.  Pat- 
terson &  H.  Turnpike  Co.,  21  N. 
J.  L.  9.  Ohio. — In  re  Mt.  Pleasant 
Bank,  5  Ohio  249.  Okla. — State  ex  rel. 
Ballard  v.  Hooker,  33  Okla.  522,  126 
Pac.  231.  Pa.— Com.  v.  Philadelphia,  I 
G.  &  N.  Ey.  Co.,  20  Pa.  518;  Com. 
V.  Jones,  1  Leg.  Eee.  Eep.  293. 

See  generally  supra,  V,  B,  1,  b,  (I). 
(A). 

[a]  England. — An  information  call- 
ing upon  a  corporation,  or  ,a  number  of 
individuals  claiming  to  be  a  corpora- 
tion, to  show  cause  by  what  author- 
ity they,  as  an  aggregate  body,  claim 
to  act  as  a  corporation,  can  only  be 
filed  ex  ofBcio  by  the  attorney-general 
on  behalf  of  the  Crown,  and  not  by 
a  private  relator.  Laws  of  England, 
vol.  10,  p.  135;  Eex  v.  Ogden,  10  B. 
&  C.  230,  21  E.  C.  L.  104,  109  Eng. 
Eeprint  436;  Eex  v.  Carmarthen  Cor- 
poration, 2  Burr.  869,  97  Eng.  Eeprint 
607. 

18.  Ind.— State  v.  Smith,  32  Ind. 
213.  Mass. — Kenney  v.  Consumers'  Gas 
Co.,  142  Mass.  417,  8  N.  B.  138;  God- 
dard  i;.  Smithett,  3  Gray  116.  N.  Y. 
People  V.  Consolidated  Gas  Co.,  130 
App.  Div.  626,  115  N.  Y.  Supp.  393. 
S.  C. — Wagner  v.  Christ  Church  Parish 
Episcopal  Church,  9  Eich.  Eq.  155.  Tex. 
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Queen    Ins.    Co.    v.    State    (Tex.    Civ. 
App.),  22  S.  W.  1048. 

[a]  Only  the  sovereign  power  can 
assert  a  breach  of  condition  of  a  cor- 
porate franchise.  Village  of  Fredonia 
V.  Fredonia  Natural  Gas  Light  Co.,  169 
App.   Div.   690,   155   N.   Y.   Supp.   212. 

19.  ni.— Baker  v.  Backus,  32  111.  79. 
Mass. — Eice  v.  Com.  National  Bank, 
126  Mass.  300;  Folger  v.  Columbian 
Ins.  Co.,  99  Mass.  267,  96  Am.  Dec. 
747.  Pa. — Murphy  v.  Farmers'  Bank, 
20  Pa.  415. 

20.  Gaylord  v.  Fort  Wayne,  M.  & 
C.  E.  Co.,  6  Biss.  286,  10  Fed.  Cas. 
No.  5,284. 

21.  See  the  statutes  and  supra,  V, 
B,  1,  b,  (I).  See  also  State  v. 
United  States  Endowment,  etc.  Co.,  140 
Ala.  610,  37  So.  442,  103  Am.  St.  Eep. 
60;  Tuscaloosa  Scient.  and  Aft  Assn. 
V.  State,  58  Ala.  54. 

[a]  Private  Bights  Distinguished. 
Although  the  information  may  lie  at 
the  relation  of  an  individual  for  pri- 
vate and  peculiar  injury  within  its 
scope,  it  would  not  be  granted  to  dis- 
solve a  corporation.  Murphy  v.  Farm- 
ers' Bank,  20  Pa.  415. 

[b]  Municipality  as  relator,  see 
supra,  V,  B,  1,  b,  (II),  (C). 

22.  Defendant  or  Respondent. — ^In 
quo  warranto  proceedings,  the  party 
called  to  answer  is  styled  either  de- 
fendant or  "respondent."  State  ex 
inf.  Barker  v.  Duncan,  265  Mo.  26, 
175  S.  W.  940,  Ann.  Cas.  1916D,  1. 

23.  111.— People  v.  O'Hair,  128  111. 
20,  21  N.  E.  211.  La.— State  ex  rel. 
Saunders  v.  Kohnke,  109  La.  838,  33 
So.  793.  N.  Y.— Hartt  v.  Harvey,  32 
Barb.  55,  10  Abb.  Pr.  321,  19  How. 
Pr.  245.  Okla.— Eeader  v.  Farris,  153 
Pac.  678;  Farriss  v.  Reader,  153  Pac. 
682.  W.  Va.— State  v,  Shank,  36  W. 
Va.  223,  14  S.  E.  1001, 
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brought  against  the  person  in  possession  of  the  office.^*  Quo  war- 
ranto proceedings  affect  individual  defendants  personally  and  not  as 
officials,^^  consequently  the  defendant  should  be  designated  by  name 
and  not  by  the  official  title.^*  Persons  against  whom  no  relief  is 
sought  should  not,  however,  be  made  parties  defendant.^^ 

b.  Franchises.  —  An  information  for  usurping  the  franchise  to  be 
a  corporation  should  be  brought  against  the  particular  persons  guilty 
of  the  usurpation.^^  When,  however,  the  parties  are  numerous,  or 
there  are  many  who  cannot  be  easily  ascertained,  or  where  the  parties 
form  a  voluntary  association,  and  those  made  defendants  may  be 


24.  Cal. — People  v.  Eiveraide,  66 
Cal.  288,  5  Pac.  350.  Minn. — State  v. 
Parker,  25  Minn.  215.  N.  Y.— People 
V.  Carpenter,  24  N.  Y.  86. 

25.  State  v.  Broateh,  68  Neb.  687, 
94  N.  W.  1016,  110  Am.  St.  Eep.  477. 

26.  State  v.  McClain,  187  Mo.  409, 
86  S.  W.  135;  State  v.  Fleming,  147 
Mo.  1,  9,  44  S.  W.  758;  State  v.  Payne, 
129  Mo.  468,  31  S.  W.  797,  33  L.  E. 
A.  576.  See,  however.  State  v.  Coffee, 
59  Mo.  59  (holding  that  one  alleged 
to  usurp  the  office  of  mayor  may  be 
designated  by  the  office);  State  v. 
Broateh,  68  Neb.  687,  94  N.  W.  1016, 
110  Am.  St.  Eep.  477. 

27.  State  v.  Hall,  111  N.  C.  369,  16 
S.  E.  420,  holding  that  in  quo  war- 
ranto proceedings  to  test  the  right  of 
a  chief  of  police  to  office,  the  board 
of  aldermen  who  appointed  the  officer 
were  not  necessary  defendants. 

[a]  In  a  proceeding  to  try  the  title 
to  an  appointive  office,  the  title  to  the 
appointing  officer's  office  cannoft  be 
tried  where  the  latter  is  not  a  party. 
State  ex  ret  Dunne  v.  Smith,  53  Mont. 
341,  163  Pac.  784. 

28.  Ala.— State  v.  Webb,  97  Ala. 
Ill,  12  So..  377,  38  Am.  St.  Eep.  151. 
Cal.— People  v.  Stanford,  77  Cal.  360, 
18  Pac.  85,  19  Pac.  693,  2  L.  E.  A. 
92.  Colo. — People  v.  Stratton,  33  Colo. 
464,  81  Pac.  245.  Dak. — Territory  v. 
Armstrong,  6  Dak.  226,  50  N.  W.  832. 
IU._Peopl6  V.  Larsen,  265  111.  406,  106 
N.  E.  947;  People  v.  B'ruennemer,  168 
111.  482,  48  N.  B.  43;  North  &  South 
Soiling  Stock  Co.  v.  People,  147  111. 
234,  35  N.  E.  608,  24  L.  E.  A.  462; 
People  V.  Spring  Valley,  129  111.  169, 
21  N.  E.  843.  Ind. — Mud  Creek  Drain- 
ing Co.  V.  State,  43  Ind.  236.  la. 
State  V,  Dallas  Centre  Independent 
School  Dist.,  44  Iowa  227.  Mich. 
People  V.  Gladwin,  41  Mich.  647,  2 
N,  W,  904.    Miss.— State  v.  Commercial 


Bank,  33  Miss.  474;  Commercial  Bank 
V.  State,  6  Smed.  &  M.  599.  Mo. 
State  ex  inf.  Major  v.  Woods,  233  Mo. 
357,  135  S.  W.  932;  State  v.  McClain, 
187  Mo.  409,  86  8.  W.  135;  State 
V.  Fleming,  147  Mo.  1,  44  S.  W.  758; 
State  ex  rel.  Wear  v.  Club,  178  Mo. 
App.  548,  163  S.  W.  901;  State  ex  rel. 
White  V.  Small,  131  Mo.  App.  470,  109 
S,  W.  1079.  Neb.— State  ex  rel.  Cald- 
well V.  Lincoln  St.  E.  Co.,  80  Neb. 
333,  114  N.  W.  422,  14  L.  E.  A.  (N.  S.) 
336;  State  v.  Uridil,  37  Neb.  371,  55 
N.  W.  1072.  N.  M.— State  ex  rel.  C. 
Ditches  v.  Tularosa  C.  Ditch,  19  N.  M. 
352,  143  Pac.  207.  N.  Y.— People  ex 
rel.  Haberman  v.  James,  5  App.  Div. 
412,  39  N.  Y.  Supp.  313;  People  v. 
Eensaelaer  &  S.  E.  Co.,  15  Wend.  113, 
30  Am.  Dec.  33;  People  v.  Eichardson, 
4  Cow.  97.  Ohio. — State  v.  Cincinnati 
Gag  Light,  etc.  Co.,  18  Ohio  St.  262; 
State  V.  American  Electric  Medical  Col- 
lege, 6  Ohio  Dee.  (Eeprint)  844,  8  Am. 
L.  Eec.  422.  Okla. — Armstrong  v. 
State  ex  rel.  Fain,  29  Okla.  161,  116 
Pac.  770,  778,  Ann.  Cas.  1913A,  565. 
Tex. — Ewing  v.  State,  81  Tex.  172,  16 
S.  W.  872.  Wash.— State  v.  South 
Park,  34  Wash.  162,  75  Pac.  636,  101 
Am.  St.  Eep.  998;  Ferguson  v.  Sno- 
homish, 8  Wash.  668,  36  Pac.  969,  24 
L,  E.  A.  795.  Eng. — Eex  v.  Carmartheu 
Corp.,  2  Burr.  869,  97  Eng.  Eeprint 
607;  Le  Eoy  v.  Cusacke,  2  Eolle  113, 
81   Eng.  Eeprint  694. 

fa]  Kentucky. — Impeachment  of  Cor- 
porate Existence. — It  is  said,  however, 
in  Kentucky,  that  whether  an  incor- 
porated company  was  or  was  not  prop- 
erly organized,  according  to  its  char- 
acter, is  a  question  that  cannot  be 
made  collaterally,  but  must  be  made 
by  a  direct  proceeding  against  the  cor- 
poration. Gill's  Admx.  v.  Kentucky, 
etc.  Min.  Co.,  7  Bush  (Ky.)  635;  Wight 
V.  Shelby  E.  Co.,  16  B.  Mon.  (Ky.) 
4,  63  Am.  Dec.  522. 
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fairly  presumed  to  represent  the  interests  of  all,  the  action  may  pro- 
ceed against  any  number,  in  such  cases,  less  than  all.^'  Some  of  the 
authorities^"  seem  to  draw  a  distinction  between  private  corporations 
and  municipal  corporations,  and  to  hold  that  an  information  may  be 
brought  against  a  municipal  corporation  by  its  corporate  name  even 
where  its  corporate  existence  is  challenged,  the  proceeding,  in  such 
a  case,  being  against  the  municipality  as  a  corporation  de  facto,  and 
not  as  a  corporation"  de  jure.^*  The  weight  of  authority,  however, 
holds  that  the  effect  of  filing  an  information  against  a  corporation, 
municipal  or  private,  in  its  corporate  name,  to  procure  a  forfeiture 
of  its  charter,  or  to  compel  it  to  disclose  by  what  authority  it  exer- 
cises its  corporate  franchise,  is  to  admit  the  existence  of  the  cor- 
poration.^^ .  Where,  however,  a  legally  existing  corporation  usurps 
a  franchise,  or  is  alleged  to  be  guilty  of  the  non-use  or  misuse  of 
a  franchise,  the  action  should  be  brought  against  the  corporation 
itself,^^  in  its  corporate  name,   and  not  against  its   officers,   or  its 


29.  State  v.  Webb,  97  Ala.  Ill,  12 
So.  377,  38  Am.  St.  Eep.  151.  See 
generally  the  title  "Parties." 

[a]  Defendant's  Associates  Numer- 
ous.— As  said  by  the  supreme  court  of 
Alabama:  "This  information  alleges 
that  the  defendant's  associates  are  too 
numerous  to  be  brought  upon  the  rec- 
ord, some  are  unknown  and  the  re- 
mainder are  nonresidents.  It  would 
seem  that  the  defendants,  the  chosen 
officers  and  directors  of  the  ^alleged 
corporation,  its  governing  body,  would 
fairly  represent  the  other  stockhold- 
ers." State  V.  Webb,  97  Ala.  Ill,  12 
So.  377,  38  Am.  St.  Bep.  151,  citing 
Story's  Equity  Pleading,  §§97,  99; 
Cheshire  v.  People,  116  111.  493;  Ewing 
V.  State,  81  Tex.  172;  People  v.  Car- 
penter, 24  N.  Y.  86. 

[b]  In  case  of  the  inhabitants  of 
a  purported  municipal  corporation,  all 
need  not  be  joined  as  parties.  West 
End  V.  State,  '  138  Ala.  295,  36  So. 
423.  ^ 

30.  People  v.  Spring  Valley,  129  III. 
169,   21   N.   E.    843. 

31.  Cal. — People  v.  Montecito  Water 
Co.,  97  Cal.  276,  32  Pac.  236,  33  Am. 
St.  Eep.  172;  People  v.  Riverside,  66 
Cal.  288,  5  Pac.  350.  Conn.— State  v. 
North,  42  Conn.  79.  Minn.— State  v. 
Tracy,  48  Minn.  497,  51  N.  W.  613; 
State  V.  Gallagher,  42  Minn.  449,  44 
N.  W.  529;  State  v.  Independent  School 
Dist.,  42  Minn.  357,  44  N.  W.  120. 
N.  J. — State  V.  Atlantic  Highlands,  50 
N.  J.  L.  457,  14  Atl.  560.  Vt.— State 
V.  Bradford,  32  Vt.  50. 

32.  Dak. — Territory  v.  Armstrong,  6 
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Dak.  226,  50  N.  W.  832.  lU.— People 
V.  Spring  Valley,  129  111.  169,  21  N.  E. 
843.  Ind. — Mud  Creek  Draining  Co.  v. 
State,  43  Ind.  236.  la. — State  v.  In- 
dependent School  Dist.,  44  Iowa  227. 
Hiss. — State  v.  Commercial  Bank  of 
Manchester,  33  Miss.  474.  Neb. — State 
ex  ret  Bute  v.  College  View,  88  Neb. 
232,  129  N.  W.  296;  State  v.  Uridil, 
37  Neb,  371,  55  N.  W.  1072.  N.  Y. 
People  V.  Rensselaer  &  S.  E.  Co.,  15 
Wend.  113,  30  Am.  Dee.  33.  Ohio. 
State  V.  Cincinnati  Gas  Light,  etc.  Co., 
18  Ohio  St.  262. 

But  see  Ala. — ^Floyd  v.  State  ex  ret. 
Baker,  177  Ala.  169,  59  So.  280.  Kan. 
Gardner  v.  State,  77  Kan.  742,  95  Pac. 
588;  State  v.  Inner  Belt  E.  Co.,  74 
Kan.  413,  87  Pac.  696.  Mont.— Terri- 
tory V.  Virginia  Eoad  Co.,  2  Mont. 
98. 

[a]  Estopped  To  Deny  Corporate 
Existence. — When  the  information  is 
filed  against  the  respondent  in  its  cor- 
porate name,  and  process  is  issued  and 
served  accordingly,  and  the  respondent 
appears  and  pleads  in  the  same  cor- 
porate character,  its  corporate  exist- 
ence cannot  afterwards  be  controverted. 
111.— People  v.  Spring  Valley,  129  111. 
169,  21  N.  E.  843.  Miss.— State  v.  Com- 
mercial Bank,  33  Miss.  474.  N.  Y. 
People  V.  Rensselaer  &  S.  R.  Co.,  15 
Wend.  113,  30  Am.  Dec.  33.  Ohio. 
State  ex  rel.  Atty.-Gen.  v.  Cincinnati, 
etc.  Coke  Co.,  18  Ohio  St.  262. 

33.  Ark.— Smith  v.  State,  21  Ark. 
294.  111.— People  v.  Spring  Valley,  129 
111.  169,  21  N.  E.  843.  Mich.— Attorney- 
General   V.   McArthur,    38    Mich.    204, 
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individual  incorporators,  or  members.  In  such  cases,  the  corporation 
is  an  absolutely  nei.5ssary  party.^* 

3.  Joinder  of  Parties.  —  a.  Plaintiffs.  —  An  information  may  be 
defective  for  want  of  proper  joinder  of  parties  plaintiff,^"  since,  in 
some  jurisdictions,  the  statutes  require  that  when  actions  involving 
claims  to  public  office  are  brought  by  the  attorney-general  on  the 
relation  of  a  person  having  an  interest  in  the  question,  that  the  name 
of  such  person  shall  be  joined  with  the  state  as  plaintiff.^^  However, 
even  where  it  is  held  that  a  relator  must  be  joined  as  a  plaintiff,  a 
defect  in  this  respect  may  be  cured  by  amendment  after  suit  brought.^'' 
It  is  not  necessary,  in  some  states,  for  the  attorney-general  to  insert 
the  name  of  the  relator.'*  Two  or  more  persons  claiming  different 
offices  cannot  unite  in  the  same  proceeding,''  but,  under  some  of  the 
statutes,  private  relators  may  bring  a  joint  action  against  two  or 
more  defendants  where  the  rights  involved  are  similar  and  where  the 
result  turns  upon  the  same  evidence.*"  Also,  where  landowners  seek 
to  question  the  right  or  legality  of  municipal  annexations,  several 
landowners  may  join  as  relators  in  the  same  information.*^ 

b.  Defendants.  —  Defendants  cannot  be  joined  where  the  informa- 
tion alleges  separate  causes  of  action  -against  them.*^     The  statutes 


Minn. — State  v.  Somerby,  42  Minn.  55, 
43  N.  W.  689.  Mo. — State  v.  Fleming, 
158  Mo.  558,  59  S.  W.  118.  Neb. 
State  V.  Atchison,  etc.  K.  Co.,  24  Neb. 
143,  38  N.  W.  43,  8  Am.  St.  Kep.  164. 
N.  H. — State  v.  Barron,  57  N.  H.  498. 
N.  Y. — People  v.  Bank  of  Hndson,  6 
Cow.  217.  Ohio. — State  v.  National 
Cash  Register  Co.,  31  Ohio  C.  C.  (N. 
S.)  73;  State  v.  Taylor,  25  Ohio  St. 
279;  State  v.  Cincinnati  Gas  Light, 
etc.  Co.,  18  Ohio  St.  262;  State  v.  Eob- 
inson,  9  Ohio  Dec.  (Eeprint)  383,  12 
Wkly.  L.  Bui.  269.  Okla. — Armstrong 
V.  State  ex  ret  Fain,  29  Okla.  161,  116 
Pae.  770,  Ann.  Cas.  1913A,  565.  Pa. 
Com.  V.  Morris,  1  Phila.  411.  Va.— Com. 
V.  James  Eiver  Co.,  2  "Va.  Cas.  (4  Va.) 
190. 

34.  See  eases  in  preceding  note.  See 
also  Smith  v.  State,  21  Ark.  294;  Baker 
V.  Backus  Admr.,  32  HI.  79. 

[a]  Against  the  Corporation  Itself. 
A  proceeding  in  quo  warranto,  to  dis- 
solve a  corporation,  or  declare  a  for- 
feiture of  its  charter,  or  to  oust  _  it 
from  the  exercise  of  franchises  which 
are  usurpations,  must  be  against  the 
corporation  itself.  Sta};e  ex  rel.  Attor- 
ney-General V.  Taylor,  25  Ohio  St.  279. 

35.  West  End  v.  State,  138  Ala. 
295,  36  So.  423. 

36.  Ala.— West  End  v.  State,  138 
Ala.  295,  36  So.  423.  Dak.— Territory 
V.   Hauxhurst,  3   Dak.   205,  14  N.  W. 


432.  Minn. — Territory  v.  Smith,  3  Minn. 
240,  74  Am.  Dec.  749.  N,  Y.— People 
■ex  rel.  Crane  v.  Eyder,  12  N.  Y.  433; 
People  ex  rel.  Hawes  v.  Walker,  23 
Barb,  304,  2  Abb.  Pr.  421. 

[ a]  Designation  of  Plaintiffs. — ' 'The 
People  ex  rel.  Crane,  and  said  Crane 
V.   Eyder,"   is   the   title   in   12    N.   Y. 

433.  In  the  ease  of  Territory  v.  Haux- 
hurst, 3  Dak.  205,  14  N.  W.  432,  the 
designation  "The  Territory  of  Dakota 
ex  rel.  Peter  O.  Peterson,  plaintiffs  v. 
Hauxhurst,  defendant,  was  held  suflS.- 
cient. ' ' 

37.  People  ex  rel.  Hawes  v.  Walker, 
23  Barb.  (N.  Y.)  304,  2  Abb.  Pi;.  421. 
See  also  West  End  v.  State,  138  Ala. 
295,  36  So.  423. 

38.  State  ex  rel.  Crow  v.  Firemen's 
Fund  Ins.  Co.,  152  Mo.  1,  52  S.  W. 
595,  45  L.  E.  A.  363;  State  ex  rel.  Atty.- 
Gen.  V.  Vail,  53  Mo.  97;  State  ex  rel. 
Lee  V.  Jenkins,  25  Mo.  App.  484. 

39.  People  v.  De  Mill,  15  Mich.  164, 
93  Am.  Dee.  179. 

40.  People  v.  Stoddard,  34  Colo.  200, 
86  Pae.  251,  ofSces  of  county  commis- 
sionera. 

41.  P.eople  V.  Barber,  265  111.  316, 
106  N.  E.  798;  People  v.  O'Connor,  239 
111.  272,  87  N.  E.  1016. 

42.  Colo.— People  v.  Long,  32  Colo. 
486,  77  Pae.  251.  Mich.— McDonald  v. 
Alcona,  91  Mich.  459,  51  N.  W.  1114. 
Ohio. — State  ex  rel.  Bd.   of   Education 
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Bometimes  expressly  provide,  however,  that  where  several  persons 
claim  to  be  entitled  to  the  same  ofSee,  or  franchise,  one'  action  may 
be  brought  against  all  to  try  their  respective  rights.*^  In  a  proceed- 
ing against  an  alleged  corporation  for  usurpation  of  corporate  exist- 
ence, the  alleged  corporation  and  the  usurping  individuals  cannot  be 
joined,**  but  the  individuals  may  be  joined  as  defendants.*^  An  in- 
formation in  the  nature  of  quo  warranto  will  lie  jointly  against 
several  members  of  a  board  of  trustees,*®  or  against  all  the  members 
jointly  of  a  town  council,*^  and  where  the  charge  and  the  evidence  are 
the  same,  as  for  example,  a  combined  misuse  of  franchises,  two  or 
more  corporations  may  be  joined  in  a  proceeding  in  the  nature  of 
quo  warranto;*^  but  the  individual  officer*'  or  corporation^"  may  be 
proceeded  against  alone. 

4.  Intervention.  —  It  has  been  held  that  intervention  in  quo  war- 
ranto proceedings  is  not  permissible,  on  the  theory  that  they  are  not 
strictly  civil  suits.^^  The  general  practice,  however,  seems  to  be  to 
the  contrary ,°^  and  the  statute  may  expressly  authorize  intervention 
under  certain  circumstances.^^ 

C.  Obtaining  Leave.  —  1.  Of  Court.  —  a.  Issuance  of  Common 
Law  Writ.  —  The  writ  of  quo  warranto  is,  at  common  law,  a  writ 
of  right,  and  was  issued  without  leave  of  the  court.  For  its  is- 
suance,  therefore,  the  permission  of  the  court  was  not  required.^* 


V.  Board  of  Education,  7  Ohio  C.  C. 
152.  Utah.— Preshaw  v.  Dee,-  6  Utah 
360,  23  Pae.  763. 

[a]  Two  or  more  respondents  hold- 
ing separate  public  offices  cannot  he 
properly  joined  in  one  information. 
The  title  of  one  does  not  depend  upon 
the  title  of  any  other,  and  each  is 
entitled  to  be  proceeded  against  singly. 
Attorney-General  v.  Cain,  84  Mich.  223, 
47  N.  W.  484. 

43.  Colo.— People  v.  Stoddard,  34 
Colo.  200,  86  Pao.  251.  S.  D.— State 
V.  Gray,  27  S.  D.  461,  131  N.  W.  800. 
Utah. — See  Preshaw  v.  Dee,  6  Utah 
360,  23  Pac.  763. 

[a]  Statute  of  Anne. — The  statute 
of  9  Anne  expressly  provided  that  all 
the  contestants  to  an  office  may  be 
joined  as  parties  defendant.  See  as  to 
the  statute  supra,  II,  C.  , 

44.  People  v.  Stanford,  77  Cal.  360, 
18  Pac.  85,  19  Pac.  693,  2  L.  E.  A. 
92.  See,  however.  State  ea;  rel.  Wein- 
sheim  v.  Leischer,  117  Wis.  475,  94 
N.   W.  299. 

45.  See  supra,  V,  B,  2,  b. 

Where  defendants  numerous — neces- 
sity of  joining  all,  see  sv/pra,  V,  B, 
2,  b. 

46.  Bonynge  v.  Prank,  89  N.  J.  L. 
239,  98  Atl.  456,  trustees  of  cemetery 
company. 
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47.  Bonynge  v.  Frank,  89  N.  J.  L. 
239,  98  Atl.  456;  State  v.  Kearn,  17 
E.  I.  391,  22  Atl.  322,  information  al- 
leging that  they  were  all  illegally 
elected  at  one  and  the  same  election 
by  means  of  fraudulent  ballots. 

48.  State  ex  inf.  Barker  v.  Ham- 
mond Packing  Co.,  265  Mo.  121,  176 
S.  W.  382;  State  ex  inf.  Hadley  v. 
Standard  Oil  Co.,  218  Mo.  1,  116  S.  W. 
902. 

49.  Bonynge  v.  Frank,  89  N.  J.  L. 
239,  98  Atl.  456. 

50.  Attorney-General  v.  A.  Booth  & 
Co.,  143  Mich.  89,  106  N.  W.  868. 

51.  People  ex  rel.  Glidden  v.  Green, 
1  Idaho  235. 

As  to  civil  or  criminal  nature,  see 
supra,  III,  A,  2. 

52.  Cai.— See  People  v.  Campbell, 
138  Cal.  11,  70  Pac.  918.  N.  Y.— People 
V,  Albany,  etc.  E.  Co.,  77  N.  Y.  232. 
N.  O. — Attorney-General  v.  Simonton, 
78  N.  C.  57. 

53.  See  Attorney-General  v.  New 
York,  N.  H.  &  H.  E.  Co.,  197  Mass. 
194,  83  N.  E.  408,  by  attorney-general. 

54.  Fla.— State  v.  Gleason,  12  Fla. 
190.  Minn.— State  ex  rel.  Young  v. 
Kent,  96  Minn.  255,  104  N.  W.  948, 
1  L.  E.  A.  (N.  S.)  826,  6  Ann.  Cas. 
905.  N.  H.— Meehan  r.  Baohelder,  73 
N.   H.   113,   59   Atl.   620.      Eng.— Eex 
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b.  TKe  Information  Ex  Officio.  —  Likewise,  at  common  law,  where 
the  attorney-general,  or  other  proper  prosecuting  officer,  institutes 
proceedings  by  an  information  in  the  nature  of  a  quo  warranto,  no 
leave  to  file  such  an  information  is  required  when  only  public  rights 
are  involved,'^  since  the  power  to  file  such  an  information  is  inherent 
in  the  office  itself.^"  This  common  law  rule  may,  however,  bq  changed 
or  afEected  by  statute,^^  and  even  when  only  public  rights  are  in- 
volved the  public  prosecutor  may  be  compelled  to  obtain  leave  before 
filing  the  information.^*  But  neither  the  statute  of  9  Anne,  c.  20, 
nor  4  &  5  Wm.  &  M.,  c.  18,  were  ever  held  to  apply  to  informations 
exhibited  by  the  attorney-general  ex  officio,^'  their  application  being 


V.  Trevenen,  2  Barn.  &  Aid.  479,  21 
Eev.  Rep.  364,  106  Eng.  Eeprint  441; 
Eex  V.  Philipps,  3  Burr.  1564,  97  Eng. 
Eeprint  983. 

[a]  Issues  Upon  Demand. — A  writ 
of  quo  warranto  is  in  the  nature  of 
a  writ  of  right.  It  issues  on  demand 
to  the  proper  officer  of  the  state  as 
a  matter  of  course,  and  there  is  no 
more  necessity  for  an  application  to 
the  supreme  court  for  this  writ  than 
there  would  be  for  a  summonB  in  a 
circuit  court  when  the  state  is  about 
to  commence  an  action  of  debt  against 
one  of  her  debtors.  State  v.  St.  Louis 
Perpetual  Marine,  Fire  &  Life  Ins.  Co., 
8  Mo.  330,  331. 

55.  Fla.— State  v.  Bryan,  50  Pla. 
293,  39  So.  S29;  State  v.  Gfleason,  12 
Pla  190.  111. — People  v.  Commercial 
Tel.  &  Tel.  Co.,  277  111.  265,  115  N.  E. 
379,  L.  E.  A.  1917D,  704;  People  v. 
Union  Elevated  E.  Co.,  269  111.  212,  110 
N.  E.  1;  People  v.  Healy,  230  111.  280, 
82  N.  E.  599,  15  L.  E.  A.  (N.  S.) 
603.  Mass. — Attorney-General  v.  New 
York,  N.  H.  &  H.  E.  Co.,  197  Mass. 
194,  83  N.  E.  408;  Com.  v.  Allen,  128 
Mass.  308.  Mich. — See  Linnell  v.  Gay, 
162  Mich.  612,  127  N.  W.  814.  Minn. 
State  ex  rel.  Young  v..  Kent,  96  Mmn. 
255,  104  N.  W.  948,  1  L.  E.  A.  (N.  S.) 
826,  6  Ann.  Cas.  905.  Mo.— State  v.  Mc- 
Clain,  187  Mo.  409,  96  S.  W.  135; 
State  V.  Eose,  84  Mo.  198;  State  v. 
Buskirk,  43  Mo.  Ill;  State  v.  Law- 
rence, 38  Mo.  535;  State  v.  Stewart, 
32  Mo.  3T9;  State  v.  Stone,  25  Mo. 
555-  State  v.  St.  Louis  Perpetual  M., 
etc' Ins.  Co.,  8  Mo.  330;  State  v.  Mod- 
ern Horseshoe  Club,  167  Mo.  App.  644, 
150  S.  W.  719.  N".  H.— See  State  v. 
Boston  &  M.  E.  Co.,  75  N.  H.  327, 
74  Atl.  542.  N.  J.— Bonynge  v.  Prank, 
89  N.  J.  L.  239,  98  Atl.  456;  Miller 
V.  Seymour,  67  N.  J.  L.  482,  51  Atl. 


719;  Attorney-General  v.  Delaware  & 
B.  B.  E.  Co.,  38  N.  J.  L.  282;  State 
V.  Patterson,  etc.  Turnpike  Co.,  21  N. 
J.  L.  9,  10.  N.  Y.— See  People  v. 
Bleecker  St.  &  F.  F.  E.  Co.,  140  App. 
Div.  611,  125  N.  Y.  Supp.  1045.  Pa. 
Com.  V.  Dillon,  81  Pa.  41;  Com.  v. 
Daily,  3  W.  N.  C.  133.  R.  I.— State 
V.  Brown,  5  E.  I.  1.  Tex. — State  v. 
Eio  Grande  E.  Co.,  41  Tex.  217,  219; 
State  V,  Southern  Pacific  E.  Co.,  24 
Tex.  80.  Wash'.— State  v.  Seattle  Gas 
&  Elec.  Co.,  28  Wash.  488,  68  Pac. 
946,  70  Pac.  114;  Mills  v.  State,  2 
Wash.   566,  27  Pac.  560. 

56.  State  v.  Taylor,  208  Mo.  442, 
106  S.  W.  1023.  And  see  cases  in  pre- 
ceding note. 

[a]  Where  the  common-law  plro- 
cedure  prevails  either  by  statutory  en- 
actment or  adoption  by  the  courts,  the 
authorities  in  this  country  uniformly 
sustain  the  right  of  the  attorney-gen- 
eral to  the  writ,  when  the  informa- 
tion is  filed  by  him  in  his  official  char- 
acter as  the  representative  of  the 
state.  In  the  case  of  Meehan  v.  Bach- 
elder,  73  N.  H.  113,  59  Atl.  620,  6 
Ann.  Cas.  462,  Bingham,  J.,  said:  "The 
attorney-general  ex  officio  has  the  right 
to  bring  an  information  in  the  nature 
of  a  quo  warranto  to  try  the  title  to 
a  public  office,  and  is  not  compelled 
to  ask  leave  of  the  court."  See  also 
State  ex  ret  Young  v.  Kent,  96  Minn. 
255,  104  N.  W.  US.  1  L.  E.  A.  (N.  S.) 
826,  6  Ann.   Cas.  905. 

57.  See  the  statutes  and  the  cases 
in  preceding  notes. 

58.  People  v.  Union  Elevated  E.  Co., 
269  111.  212,  110  N.  E.  1;  People  v. 
Union  Consol.  Elev.  E.  Co.,  263  111.  32, 
105  N.  E.  12,  Ann.  Cas.  1915C,  388. 

59.  State  v.  Gleason,  12  Fla.  190, 
217;  State  ex  rel.  Young  v.  Kent,  96 
Minn.  255,  104  N.  W.  948,  1  L.  E.  A. 
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restricted  to  private  relators.®" 

c.  The  Information  Upon  Private  Belation.  —  For  the  private  re- 
lator, quo  warranto  is  not  a  matter  of  absolute  right,  since  leave  to 
file  the  information  must,  as  a  rule,  in  such  cases,  be  obtained  from 
the  eourt,^^  and  to  warrant  the  granting  of  leave,  it  should  appear 
to  the  court  that  there  is  probable  ground  for  bringing  the  proceed- 
ings.®^ This  result  was  effected  by  the  statutes  of  4  &  5  Wm.  &  M., 
c.  18,  and  9  Anne,  c.  20.®^  and,  subject  to  the  requirements  of  par- 
ticular statutes,  the  general  rule  in  this  country  is  substantially  the 
same  as  that  of  the  practice  after  the  passage  of  that  statute.®*  By 
force  of  statute,  however,  a  private  relator  may  institute  the  pro- 
ceedings without  leave  of  court.®^ 


(N.  S.)  826,  6  Ann.  Cas.  905;  3  Stephen, 
Nisi  Prius,  2432. 

60.  See  infra,  V,  C,  1,  c. 

61.  Ga. — Stone  v.  Wetmore,  44  Ga. 
495.  Idaho.  —  Toncray  v.  Budge,  14 
Idaho  621,  95  Pac.  26.  111. — People  v. 
Crowley,  260  111.   341,   103   N.   E.   173; 


or  filing  informations  without  leave  of 
the  court  in  cases  where  all  the  king's 
subjects  might,  before  the  mating  of 
that  act,  have  made  use  of  his  name 
without  such  leave.  The  latter  lets  in 
everybody  who  desires  it  to  mate  use 
of  his  name  in  prosecuting  usurpers  of 


People   V.   Keigwin,   256   111.    264,   100  '  franchises,  whereas  before  no   subject 

N.   E.   160;   People  v.  Eendleman,   250  j  «ould   have    done    so;    but   it   provides 

111.  289,  95  N.  E.  135;  People  v.  Sulli-  !  t^iat   these   informations,    as    well    as 

van,  247  111.  176,  93  N.  E.  97.    Ind.  Teir.  '  those  for  misdemeanors,  must  be  under 

Painter  v.  United  States,   6  Ind.   Ter.  leave    and    discretion    of    the     court. 

505,  98  S.  W.  352.    la.— State  v.  Brown,  Therefore  the  court  ought  not  to  give 

144  Iowa  739,   123   N.   W.   779;    State  such  leave  without  sufBcient  reason." 

V.  Des  Moines  City  E.   Co.,   135  Iowa  State  ex  ret  Young  v.  Kent,  96  Minn. 

694,   109   N.    W.   867.     Kan.— Little  v.  255,  104  N.  W.  948,  1  L.  E.  A.  (N.  S.) 

Davis,    80    Kan.    777,    104    Pac.    560.  826,  6  Ann.  Cas.  905. 

Minn. — State  v.  Dowlan,  33  Minn.  536,  64.    State  ex  ret  Young  v.  Kent,  96 

24  N.  W.  188.     Mo.— State  v.  Stewart,  Minn.  255,  104  N.  W.  948,  6  Ann.  Cas. 

32  Mo.  379.    N.  J.— Bonynge  v.  Frant,  905,  1  L.  E.  A.   (N.  S.)   826.     See  also 

89  N.  J.  L.  239,  98  Atl.  456;   Conover  cases  in  preceding  notes. 

V.  Old,  80  N.  J.  L.  535,  77  Atl.  1070.  [a]     England.— "With    the    exception 

N.  M. — State  ex  rel.  Owen  v.  Van  Stone,  of   ex-o£Bcio  informations  filed  by  the 

17  N.  M.  41,  121  Pac.  611.    Pa. — Com.  attorney-general     on     behalf     of     the 

17.  Cluley,  56  Pa.  270,  94  Am.  Dec.  75;  crown,   no   information   in   the   nature 

Com.  V.  P.  W.  Finn  Constr.  Co.,  21  Pa.  of  a  quo  warranto   can  be  filed  with- 

Dist.  644.  out    the    express   order   of   the    King's 

62.  People  v.  Callaghan,  83  111.  128.  Bench  Division  of  the  High  Court 
See  also  People  v.  Union  Elevated  E.  made  in  open  court.  Laws  of  England, 
Co.,  269  111.  212,  110  N.  E.  1-  and  '^°^-  ^^j  P-  138;  Crown  Office  Eules, 
infra,  Y,  C,  1,  d.  1906,  r.  35. 

63.  See    King   v.    Speyer,    1    K.    B,  65.     See  the  statutes. 

(Eng.)   595   (1916);  Eex    v.    Hertford  [a]    Action  to  annul  the  charter  of 

Corporation,  1  Salt.  376,  91  Eng.  Ee-  a  private  corporation  may  be  brought 

print  328.  in   the   name   of   the   state,   under   the 

[a]     In  contrasting  these  two  stat-  Alabama   statute,    on   the   information 

ntes,    Mr.    Justice    Wilmot,   in   Eex   v.  of    any    person     giving     security    for 

Trelawney,  3  Burr.   1615,  97  Eng.  Re-  costs,  without  first  obtaining  an  order 

print   1010,    said   "that   the   two    acts  from    any   court.      State   v.    Webb,    97 

of  Parliament  (St.  4  &  5  Wm.  &  Mary,  Ala.  Ill,  12  So.  377,  38  Am.  St.  Eep. 

c.   18,  and   St.   9   Anne,   c.   20)    relate  151. 

to  quite  different  objeetis,  and  are  the  [b]    As  to  effect  of  New  York  stat- 

revflrse  of  each  other.     The  former  re-  Utes,  see  People  v.  Bleecter  St.  &  F.  F. 

strains  the  clerk  of  the  crown  in  this  E.  Co.,  67  Misc.  577,  124  N   T    Supp' 

court  (King's  Bench)  from  exhibiting  783,  affirmed,  140  App.  Div!  611,  125 
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d.  Discretion  of  the  Court.  —  It  was  the  earlier  practice  to  grant 
such  leave  to  the  private  relator  almost  as  a  matter  of  course,  but 
owing  to  the  great  increase  of  such  suits,  the  courts  exercised  their 
right  of  judicial  discretion  in  granting  permission,^^  and,  at  the  pres- 
ent time,  it  is  the  well  established  rule  that  when  leave  of  court  is 
required,  the  granting  of  the  remedy  is  controlled  to  a  large  extent 
by  judicial  discretion."''  This  means,  however,  a  sound  discretion  ac- 
cording to  law,^**  and  its  exercise  by  a  lower  court  is,  in  some  juris- 
dictions, subject  to  review.^®  The  application  may  be  denied  on  the 
ground  of  public  policy,'"  or  where  the  proceedings  would  result  in 


N.  Y.   Supp.   1045,  201   N.  Y.   594,  95 
N.  B.  1136. 

66.  Ala. — State  v.  Centerville  Bridge 
Co.,  18  Ala.  678.  111. — People  v.  Waite, 
70  111.  25.  Minn. — State  ex  rel.  Young 
V.  Kent,  96  Minn.  255,  104  N.  W.  948, 
6  Ann.  Cas.  905,  1  L.  E.  A.  (N.  S.) 
826.  N.  Y. — People  v.  Sweeting,  2 
Johns.  184. 

67.  U.  S. — Gunton  v.  Ingle,  4  Cranch 
C.  C.  438,  11  Fed.  Cas.  No.  5,870. 
Colo. — Canon  City  Labor  Clulj  v.  Peo- 
ple, 21  Colo.  App.  37,  121  Pae.  120; 
People  V.  Keeling,  4  Colo.  129.  Idaho. 
Toneray  v.  Budge,  14  Idaho  621,  95 
Pac.  26.  111. — People  v.  Keigwin,  256 
111.  264,  100  N.  E.  160;  People  v. 
Eendleman,  250  111.  289,  95  N.  E.  135; 
People  V.  Crowley,  250  111.  282,  95 
N.  E.  192;  People  v.  Lease,  248  111. 
187,  93  N.  E.  783;  People  v.  Sullivan, 
247  111.  176,  93  N.  E.  97;  People  v. 
Helpler,  240  111.  196,  88  N,  E.  491; 
People  V.  Waite,  70  111.  25.  la. — State 
V.  Brown,  144  Iowa  739,  123  N.  W. 
779.  Kan. — Little  v.  Davis,  80  Kan. 
777  104  Pae.  560.  Mo. — State  v.  Me- 
Clain,  187  Mo.  409,  86  S.  W.  135; 
State  V.  Eose,  84  Mo.  198;  State  v. 
Lawrence,  38  Mo.  535.  N.  J.— Conover 
V.  Old,  80  N.  J.  L.  535,  77  Atl.  1070; 
Tillyer  v.  Mindermann,  70  N.  J.  L.  512, 
57  Atl.  329;  Miller  v.  Seymour,  67  N. 
J.  L.  482,  51  Atl.  719;  State  v.  Tblan, 
33  N.  J.  L.  195.  N.  Y.— People  v. 
Sweeting,  2  Johns.  184.  Pa. — Com.  v. 
ArriBon,  15  Serg.  &  E.  127,  16  Am.  Dec. 
531;  Com.  v.  Finn  Constr.  Co.,  21  Pa. 
Dist.  644;  Com.  v.  MeCutchen,  2  Pars. 
Eq.  Cas.  205;  Com.  v.  Daily,  3  W.  N. 
C.  133.  S.  0. — State  v.  Lehre,  7  Eich. 
L.  234;  State  v.  Schnierle,  5  RicTi.  L. 
299.  Vt.— State  v.  Smith,  48  Vt.  266; 
State  V.  Fisher,  28  Vt.  714.  Bng. 
Eex  V.  Parry,  6  Ad.  &  El.  810,  2  N.  & 
P.  414,  33  E.  0.  L.  424,  112  Eng.  Ee- 
print  811;  Eex  v.  Trevenen,  2  Barn,  &i 


Aid.  479,  21  Eev.  Eep.  364,  106  Eng. 
Eeprint  441;  Eex  v.  Peacock,  4  T.  E. 
684,  100  Eng.  Eeprint  1244;  Eeg.  v. 
Cousins,  42  L.  J.  Q.  B.  124,  28  L.  T. 
(N.  S.)    116. 

68.  .People  v.  Crowley,  260  111.  341, 
103  N.  E.  173;  People  ex  rel.  Hall  v. 
Areola  Drainage  Comrs.,  123  HI.  App. 
604. 

69.  111.— People  v.  Maekey,  255  111. 
144,  160,  99  N.  E.  370;  People  v.  Eitt- 
man,  155  111.  App.  523;  People  ex  rel. 
Hall  V.  Areola  Drainage  Comrs.,  123 
111.  App.  604.  Minn. — State  v.  School 
Dist.  No.  108,  85  Minn.  230,  88  N.  W. 
751.  Mo.— State  v.  McClain,  187  Mo. 
409,  86  S.  W,  135.  Pa.— Philips  v. 
Com.,  1  Del.  Co.  13,  11  Lane.  Bar. 
195.  Va.— Watkius  v.  Venable,  99  Va. 
440,  39  S.  E.  147.  Can.— Eex  v.  Por- 
ter 33  Ont.  L.  Eep.  575,  8  Ont.  W.  N. 
307. 

See  infra,  V,  K. 

70.  lU.— People  v.  Crowley,  260  111. 
341,  103  N.  E.  173;  People  v.  Lake 
St.  El.  E.  Co.,  54  111.  App.  348;  Peo- 
ple V.  Boyd,  30  111.  App.  608.  See 
People  V.  Lease,  248  111.  187,  93  N.  B. 
783.  Minn. — State  ex  rel  Eueaswig 
V.  McDonald,  101  Minn.  349,  112  N.  W. 
278.  Mo.— State  v.  Lindell  E.  Co.,  151 
Mo.  162,  52  S.  W.  248.  N.  H.— Gate 
V.  Furber,  56  N.  H.  224.  N.  Y.—In  re 
Equity  Gas-Light  Co.,  57  Hun  592,  10 
N.  Y.  Supp.  801,  32  N.  Y.  St. 
1128.    N.  D.— State  v.  Nohle,  16  N.  D. 

:  168,  112  N.  W.  141,  125  Am.  St.  Eep. 

!  628;   State  v.  McLean,   11   N.   D.   356, 

I  92  N.  W.  385.     Ohio.— State  v.  Taylor, 

'  50   Ohio    St.    120,   38   N.    B.    24;    Ohio 

I  Turnpike  Co.  v.   Waeehter,  25  Ohio  C. 

C.   605.     Pa. — Com.   v.   Jones,    12    Pa. 

365.     Tex.— State  v.  HofE,  88  Tex.  297, 

31  S.  W.  290.    Vt.— State  v.  McNaugh- 

ton,  56  Vt.  736;  State  v.  Fisher,  28  Vt. 

I  714.     Eng.— Eex  v.  Bond,  2  T.  E.  767, 

I  100  Bng.  Eeprint  413. 
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no  benefit  to  the  relator,"  and  the  court  may  refuse  to  grant  the 
application  when  the  circumstances  are  such  as  to  throw  suspicion 
upon  the  motives  of  the  relators,"  or  if  the  conduct  on  the  part  of 
the  applicant  be  such  as  to  preclude  him  from  making  the  inquiry/^ 
The  court  will  scrutinize  more  closely  applications  involving  sub- 
stantially only  private  rights,'*  but  the  facts  of  each  particular  case 
must  determine  the  question  whether  the  action  is  brought  to  redress 
a  private  injury  or  to  protect  a  private  right,  as  contradistinguished 
from  a  public  rightJ" 

2.  Leave  of  Prosecuting  Officer.  —  a.  In  General.  —  In  some  juris- 
dictions, private  relators  cannot  legally  institute  quo  warranto  pro- 
ceedings in  their  own  names,  but  must  have  the  consent  of  the 
attorney-general,  or  other  public  prosecutor,  to  file  the  petition.'^  This 
requirement  is  founded,  sometimes,  upon  the  construction  given  to 
the  provisions  of  the  statute,^'  as  also  upon  the  principle  that  quo 
warranto  is  a  public  and  not  a  private  remedy,  lying  only  where 
the  public  interest  is  involved.''* 

b.  Discretion  of  Prosecuting  Officer.  —  In  case  the  public  prosecutor 
refuses  to  lend  his  name  to  the  proceedings,  there  may  be  no  relief 
in  some  jurisdictions.  By  the  common  law,  arbitrary  discretion  was 
lodged  in  the  attorney-general  to  determine  whether  he  would  move.'^ 
The  statute  of  9  Anne,  c.  20,  required  the  proper  officer  to  file  the 
information  by  leave  of  court  upon  the  relation  of  any  interested 
person  desirous  of  prosecuting  the  same  against  the  holders  of  cor- 
porate offices,*"  but  that  statute  is  not  in  force,  however,  in  all  states, 
and  many  cases  hold  that  the  discretion  of  the  attorney-general  is 


71.  State  V.  NoUe,  16  N.  D.  168, 
112  N.  W.  141,  125  Am.  St.  Eep.  628. 

[a]  Fictitious  Controversy. — ^An  in- 
formation in  the  nature  of  quo  war- 
ranto, filed  against  the  incumbent  of 
an  office  for  the  sole  purpose  of  having 
a  judicial  determination  as  to  who 
possesses  the  power  of  appointment  to 
such  office,  it  being  apparent  that  de- 
fendant will  remain  in  office  what- 
ever may  be  the  decision,  will  be  dis- 
missed. State  V.  McCullough,  20  Nev. 
154,  18  Pac.  756. 

[b]  Unless  there  are  strong  grounds 
for  (questioning  defendant's  title  to  the 
office  in  question,  the  application  will 
be  refused.  Lynch  v.  Martin,  6  Houst. 
(Del.)  487.  See  also  Clark  v.  Wild, 
85  Vt.  212,  81  Atl.  536,  Ann.  Cas. 
193  4C,  661. 

72.  Eex  V.  Trevenen,  2  Barn.  &  Aid. 
479,  106  Eng.  Eeprint  441.  See  Bon- 
ynge  v.  Frank,  89  N.  J.  L.  239,  98  Atl. 
456. 

73.  Dorsey  v.  Ansley,  72  Ga.  460. 

74.  III. — People  v.  Comrs.  of  Min- 
eral Marsh  Drainage  Dist.,  193  HI.  428, 
62  N.  E.  225.    N.  J.— State  v.  Tolan, 
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33  N.  J.  L.  195.   Can.— Eeg.  v.  Eyan,  6 
U.  C.  Q.  B,  296. 

75.  People  v.  Lockhard,  26  Colo. 
App.  439,  143  Pac.  273. 

76.  HI.— Porter  v.  People,  182  111. 
516,  55  N.  E.  349.  Ore.— State  v.  Cook, 
39  Ore.  377,  65  Pac.  89.  Pa.— Com. 
V.  Burrell,  7  Pa.  34. 

77.  Porter  v.  People,  182  111.  516,  55 
N.  E.  349. 

78.  See  supra,  TV,  A. 

79.  Fla. — Eobinson  v.  Jones,  14  Fla. 
256.  111.— People  v.  Healy,  230  III.  280, 
82  N.  E.  599,  15  L.  E.  A.  (N.  S.)  603. 
Mass. — Goddard  v.  Smithett,  3  Gray 
116.  N.  Y.—In  re  Gardner,  68  N.  Y. 
467;  People  v.  Pairchild,  8  Hun  334; 
People  V.  Attorney-General,  22  Barb. 
114.  Ore. — Everding  v.  McGinn,  23 
Ore.  15,  35  Pac.  178.  Eng. — Attorney- 
General  V.  Wright,  3  Beav.  447,  10  L. 
J.  Ch.  234,  49  Eng.  Eeprint  176;  At- 
torney-General v.  Ironmongers'  Co.,  2 
Beav.  313,  2  My.  &  K.  576,  3  L.  J. 
Ch.  (N.  S.)  11,  4  Jur.  145,  48  Eng. 
Eeprint  1201. 

80.  People  v.  Healy,  230  HI.  280,  82 
N.  E.  599, 15  L.  E.  A.  (N.  S.)  603.    See 
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absolute,  and  not  sul?ject  to  judicial  control.'^  Other  eases  hold, 
however,  that  in  a  proper  ease  the  duty  of  the  public  proseciltor  to 
institute  the  proceedings  is  an  absolute  one,^^  and  that  mandamus 
will  lie  to  compel  the  attorney-general'  or  the  local  prosecutor  to 
perform  his  duty.'^  By  the  practice  in  some  jurisdictions,  either  by 
force  of  statute  or  rule  of  court,  an  information  may  be  filed,  in  the 
discretion  of  the  court,  by  the  complaining  party  alone  when  the 
public  prosecutor  refuses  to  act,^*  and  even  in  the  absence  of  such  a 
statute,  the  same  relief  has  been  awarded  by  judicial  authority.^^  The 
matter  of  independent  action  on  the  part  of  the  relator  is  limited, 


also  Eex  v.  Wardroper,  4  Burr.  1963, 
93  Eng.  Eeprint  23;  Eex  v.  Trelawney, 
3  Burr.  1615,  97  Eng.  Eeprint  1010, 
and  supra,  II,  C;  IV,  B,  2,  c. 

81.  Fla. — Eobinaon  v.  Jones,  14  Fla. 
256;  State  v.  Gleason,  12  Fla.  190,  212. 
La. — State  v.  Attorney-General,  30  La. 
Ann.  954.  Mass. — Com.  v.  Allen,  128 
Mass.  308;  Goddard  v.  Smithett,  3  Gray 
116.  Mich. — People  v.  Attorney-Gen- 
eral, 41  Mich.  728,  3  N.  W.  205.  Com- 
pare, however,  Fuller  v.  Ellis,  98  Mich. 
96,  57  N.  W.  33.  Minn.— State  v. 
Sharp,  27  Minn.  38,  6  N.  W.  408.  Mo. 
State  V.  Taylor,  208  Mo.  442,  106  S.  W. 
1023;  State  v.  Talty,  166  Mo.  529,  66 
S.  W.  361.  N.  Y.— People  v.  McClel- 
lan,  188  N.  Y.  618,  81  N.  E.  1171 
{affirming  118  App.  Div.  177,  103  N.  Y. 
Supp.  146);  People  v.  Fairchild,  67 
N.  Y.  334;  People  v.  Attorney-General, 
22  Barb.  114.  Ohio.— State  v.  Taylor, 
50  Ohio  St.  120,  38  N.  E.  24;  Thomp- 
son V.  Watson,  48  Ohio  St,  552,  31  N. 
E.  742.  Ore. — Everding  v.  McGinn,  23 
Ore.  15,  35  Pac.  178. 

Statute  of  Anne  as  common  law  in 
America,  see  supra,  II,  E. 

82.  See  eases  in  following  note. 

[a]  The  duty  resting  upon  the 
state's  attorney  to  sign  and  present  a 
petition  for  leave  to  file  an  informa- 
tion in  the  nature  of  a  quo  warranto 
where  evidence  of  facts  is  properly 
presented  to  him  by  a  proposed  re- 
lator, which  shows  prima  facie  that 
the  relator  is  legally  entitled  to  the 
relief,  in  reference  to  a  private  right, 
which  would  be  afforded  him  by  a 
judgment  in  his  favor  in  a  quo  war- 
ranto proceeding,  is  an  absolute  one. 
People  V.  Healy,  230  111.  280,  82  N.  E. 
599,  15  L.  E.  A.  (N.  S.)  603. 

83.  111.— People  v.  Healy,  231  111. 
629,  83  N.  E.  453;  People  v.  Healy, 
230  111.  280,  82  N.  E.  599,  15  L.  E.  A. 
(N.  S.)    603.     Mich. — Cain    v.    Brown, 


111  Mich.  657,  70  N.  W.  337;  Lamo- 
reaux  v.  Attorney-General,  89  Mich. 
146,  50  N.  W.  812j  Vrooman  v.  Michie, 
69  Mich.  42,  36  N.  W.  749.  Minn. 
State  V.  Berry,  3  Minn.  190.  And  see 
State  V.  Dahl,  69  Minn.  108,  71  N.  W. 
910. 

84.  See  the  statutes  and  the  follow- 
ing cases:  U.  S. — Boyd  v.  Nebraska, 
143  U.  S.  135,  137,  12  Sup.  Ct.  375,  36 
L.  ed,  103,  contest  for  governorship  of 
Nebraska.  Colo. — Canon  City  Labor 
Club  V.  People,  21  Colo.  App.  37,  121 
Pac.  120.  la. — State  v.  Des  Moines 
City  By.  Co.,  135  Iowa  694,  109  N.  W. 
867.  Minn. — ^Barnum  v.  Gilman,  27 
Minn.  466,  8  N.  W.  375,  38  Am.  Eep. 
304.  Neb. — State  v.  Frazier,  28  Neb. 
438,  44  N.  W.  471.  N.  J.— Camman  v. 
Bridgewater  Copper  Min.  Co.,  12  N.  J. 
L.  84.  E.  I.— Ney  v.  Whitley,  26  E.  L 
464,  59  Atl.  400.  Va.— South  &  W. 
E.  Co.  V.  Com.,  104  Va,  314,  51  S.  B. 
824.  Wis. — State  v.  Milwaukee  Inde- 
pendent Tel.  Co.,  133  Wis.  588,  114 
N.  W.  108,  315;  State  v.  Leischer,  117 
Wis.  475,  94  N.  W.  299;  State  v.  Orvis, 
20    Wis.  235. 

[a]  Does  Not  Apply  to  I»rivate 
Bights. — A  statute  authorizing  a  pri- 
vate relator  to  maintain  an  action  in 
the  nature  of  quo  warranto  against  one 
usurping  a  public  office,  in  case  the 
public  prosecutor  refuses  to  do  so,  does 
not  authorize  such  private  relator  to 
maintain  such  a  proceeding  to  protect 
his  purely  private  rights  rather  than 
the  public  interests.  State  Eailroad 
Com.  V.  People,  44  Colo.  345,  98  Pac. 
7,  22  L.  E.  A.  (N.  S.)   810. 

85.  State  v.  Sadler,  25  Nev.  131,  58 
Pac.  284,  59  Pac.  546,  63  Pac.  128, 
83  Am.  St.  Eep.  573.  And  see  State 
V.  Elliott,  13  Utah  200,  44  Pac.  248, 
holding  that  the  refusal  of  the  public 
prosecutor  to  consent  to  the  use  of  his 
name  cannot  prevent  the  court  from 
assuming  jurisdiction. 
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however,  to  cases  in  which  a  private  relator  is  a  proper  complainant, 
since  in  purely  ex  of&eio  cases  the  public  prosecutor's  discretion  may 
still  be  absolute.'®  The  statute  sometimes  requires  the  public  prosecutor 
to  file  quo  warranto  proceedings  when  directed  to  do  so  by  the 
governor,  the  legislature,  or  by  the  court.*' 

3.  Procedure  To  Obtain  Leave.  —  a.  In  Genera^.  —  Ordinarily,  in 
absence  of  contrary  statutory  provisions,  when  the  proceedings  are 
brought  upon  the  instigation  of  a  private  relator,  the  proper  public 
officer,  usually  the  attorney-general,  applies  to  the  court,  either  by 
motion  or  petition,  for  leave  to  file  the  information.*'  The  complain- 
ant usually  supports  his  application  by  affidavits.'^  When  the  ap- 
plication is  made  by  motion,  the  grounds  of  the  motion  must  be  dis- 
tinctly stated,®"  and  in  case  the  application  is  made  by  petition,  suffi- 
cient facts  should  be  set  forth  to  show  that  the  relator  is  entitled  to 
the  relief.®^    The  petition  should  be  positively  verified  as  far  as  the 


86.  Colo. — People  v.  Grand  Eiver 
Bridge  Co.,  13  Colo.  11,  21  Pac.  898, 
16  Am.  St.  Eep.  182.  111. — ^People  v. 
Healy,  230  111.  280,  82  N.  E.  599,  15 
L.  E.  A.  (N.  S.)  603.  Mass.— Haupt 
V.  Eogers,  170  Maas.  71,  48  N.  E 
1080.  Ohio. — Thompson  v.  Watson,  48 
Ohio  St.  552,  31  N,  E.  742.  Wis.— State 
€x  rel.  Schroeder  v.  Eeuerstein,  159  Wis. 
356,  150  ISr.   W.  486. 

87.  See  the  statutes  and  State  v 
Erazier,    28   Neb.   438,   44   N.   W.   471. 

88.  Del. — Brooks  v.  State,  3  Boyce 
1,  79  Atl.  790,  Ann.  Cas.  1915A,  1133, 
51  m.  E.  A.  (N.  S.)  1126,  rule  to  show 
cause.  111. — People  v.  Union  Elevated 
E.  Co.,  269  111.  212,  110  N.  E.  1; 
People  V.  Waite,  70  111.  25;  People  v. 
Shaw,  14  111.  476.  Ind.  Ter.— Painter 
V.  United  States,  6  Ind.  Ter.  505,  98 
S.  W.  352.  N.  J.— State  v.  Gummer- 
sall,  24  N.  J.  L.  529.  N.  Y.— People 
V.  Eichardson,  4  Cow.  97,  103,  note; 
People  V.  Tibbets,  4  Cow.  384.  N.  D. 
State  V.  McLean,  11  N.  D.  356,  92 
N.  W.  385.  Wis.— United  States  v. 
Lockwood,'  1  Piun.  359.  Eng. — The  King 
V.  Symmons,  4  T.  E.  223,  100  Eng. 
Eeprint  985. 

_  [a]  I^actice  in  Illinois. — The  prac- 
tice which  may"  be  followed  by  one 
who  desires  to  become  relator  is  to 
present  to  the  state's  attorney  a  peti- 
tion addressed  to  the  court,  or  to  the 
judge  thereof  in  vacation,  for  leave  to 
file  an  information  in  the  nature  of 
a  quo  warranto,  which  petition  should 
be  so  drawn  as  to  be  ready  for  filing 
when  the  signature  of  the  state's  at- 
torney ig  thereto  attached.  People  v. 
Healy,  230  111.  280,  82  N.  E.  599,  15 
L.  E.  A.  (N.  8.)  603. 
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89.  HI.— People  V.  Healy,  230  HI. 
280,  82  N.  E.  599,  15  L.  E.  A.  (N.  S.) 
603.  Ind.  Ter.— Painter  v.  United 
States,  6  Ind.  Ter.  506,  98  S.  W.  352. 
la. — State  v.  Des  Moines  City  Ey.  Co., 
135  Iowa  694,  109  N.  W.  867.  Mich. 
Cain  V.  Brown,  111  Mich.  657,  70  N.  W. 
337. 

[a]  Inspected  by  Prosecuting  Officer. 
Tte  aflidavit  or  affidavits  accompany- 
ing the  petition,  after  being  inspected 
by  the  state's  attorney,  should,  in  case 
he  sign  the  petition,  be  presented  with 
it  for  consideration  by  the  court,  or 
judge  thereof,  in  determining  whether 
to  grant  the  leave  asked.  People  v. 
Healy,  230  111.  280,  82  N.  E.  599,  15 
L.  E.  A.  (N.  S.)  603. 

[b]  The  affidavit  or  affidavits  ac- 
companying the  petition  (1)  must  be 
full  and  positive,  and  drawn  in  such 
manner  that  perjury  may  be  assigned 
thereon  if  any  material  allegation  is 
false.  111. — People  v.  Healy,  230  III. 
280,  82  N.  E.  599,  15  L.  E.  A.  (N.  S.) 
603.  Mich. — Cain  v.  Brown,  111  Mich. 
657,  70  N.  W.  337.  Eng.— The  King 
V.  Newling,  3  T.  E.  310,  100  Eng.  Ee- 
print 593.  (2)  But  affidavits  on  in- 
formation and  belief  may  be  sufficient 
in  connection  with  the  alleged  exercise 
of  a  public  office.  King  v.  Slytie,  6 
Barn.  &  Cress.  240,  13  E.  C.  L.  119,  108 
Eng.  Eeprint  441. 

90.  State  v.  Deliesseline,  1  McCord 
(S.  C.)  52. 

91.  Whelchel  v.  State,  76  Ga.  644; 
Boucha  V.  Alger  Circuit  Judge,  159 
Mich.  610,  124  N.  W.  5S2  (holding 
the  petition  insufficient);  Vrooman  v. 
Michie,  69  Mich.  42,  36  N.  W.  749. 

[a]    Illinois.— The  petition  need  only 
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averments  showing  the  relator's  rights  are  concerned,*^  although  aver- 
ments concerning  the  usurpation  of  a  public  office  may  be  verified  on 
information  and  belief.'^  In  some  jurisdictions,  the  application  may 
be  heard  on  the  ex  parte  affidavits  of  the  relators,  and  no  notice  to 
the  defendant  is  required.^*  "While  it  is  entirely  within  the  dis- 
cretion of  the  court  to  direct  that  the  defendant  be  served  with 
notice,^'  yet,  unless  the  statute  requires  it,  failure  to  make  such  order 
is  not  error.^^  In  other  jurisdictions,  however,  the  defendant  has  a 
right  to  be  heard  upon  the  application.'^  The  granting  of  leave,  how- 
ever, does  no  more  than  to  designate  the  relator  a^  a  person  who  may 
lawfully  call  the  defendant  into  court.  It  adjudicates  nothing  against 
the  defendant,  and  takes  from  him  no  personal  or  property  rights.'* 
b.  Rule  To  Show  Cause.  —  In  some  jurisdictions,  the  application 
for  leave  to  file  a  quo  warranto  information  takes  the  form  of  an  ap- 
plication for  a  rule  upon  the  defendant  or  respondent  to  show  cause 
why  the  leave  should  not  be  granted.''  The  rule  issues  upon  the  ex 
parte  application  of  the  relator,  and,  regularly,  contains  a  copy  of 
the  information.^     Under  the  practice  of  some  states  the  defendant 


set  up  an  apparently  true  state  of  facts, 
inducing  a  reasonable  belief  tliat  rights 
or  franchises  are  being  usurped  to  the 
public  detriment.  People  v.  Union  Ele- 
vated E.  Co.,  269  111.  212,  110  N.  E.  1. 

92.  McWilliamg  v.  Jacobs,  128  Ga. 
375,  57  S.  E.  509;  United  States  v. 
Lockwood,.!  Finn.  (Wis.)  359. 

93.  McWilliams  i;.-  Jacobs,  128  Ga. 
375,  57  S.  E.  509. 

94.  State  v.  Des  Moines  City  By. 
Co.,  135  Iowa  694,  109  N.  W.  867; 
Watkins  v.  Venable,  99  Va.  400,  39  S. 
E.   147. 

[a]  No  Constitutioual  Rights  In- 
fringed.— State  V.  Des  Moines  City  Ey. 
Co.,  135  Iowa  694,  109  N.  W.  867. 

95.  See  State  v.  Burnett,  2  Ala.  140. 
Also  State  v.  Gummersall,  24  N.  J.  L. 
529,  where  leave  to  file  the  informa- 
tion was  granted,  and  a  rule  served  on 
the  defendant  to  plead. 

96.  m. — People  v.  Golden  Eule,  114 
111.  34,  28  N.  E.  383.  la.— State  v.  Des 
Moines  City  Ey.  Co.,  135  Iowa  694, 
109  N.  W.  867.  Pa.— Gilroy  v.  Com., 
105  Pa.  484. 

97.  See  Painter  v.  United  States,  6 
Ind.  Ter.  505,  98  S.  W.  352,  counter 
affidavits. 

[a]  Application. — Defendant's  Right 
To  Be  Heard. — In  an  early  New  York 
case,  on  a  motion  for  leave  to  file  an 
information  in  the  nature  of  quo  war- 
ranto, it  was  said:  "It  has  of  late 
years  been  usual  in  the  English  Court 
of  King's  Bench,  and  in  this  court, 
to  afford  the  defendant  an  opportunity ' 


of  being  heard  against  granting  leave 
to  file  the  information.  A  rule  to  show 
cause  is,  therefore,  generally  entered; 
and  leave  is  afterwards  granted  or  re- 
fused, as  circumstances  shall  appear 
upon  cause  shown."  People  ex  rel. 
Barker  v.  Kip,  4  Cow.  (N.  Y.)  382. 
As  to  rule  to  show  cause,  see  follow- 
ing section. 

98.  State  v.  Des  Moines  City  Ey. 
Co.,  135  Iowa  694,  109  N.  W.  867. 

99.  Del. — Brooks  v.  State,  3  Boyoe 
1,  79  Atl.  790,  Ann.  Gas.  1915  A, 
1133,  51  L.  E.  A.  (N.  S.)  1126; 
State  v.  Hancock,  2  Penne.  231, 
45  Atl.  850;  Lynch  v.  Martin,  6  Houst. 
487.  m.— People  v.  Keigwin,  256  111. 
264,  100  N.  B.  160;  State  v.  McFall, 
124  111.  642,  17  N.  B.  63;  People  v. 
Waite,  70  111.  25;  People  v.  Shaw,  14 
111.  476.  N.  J. — Miller  v.  Seymour,  67 
N.  J.  L.  482,  51  Atl.  719.  OTaio.— In  re 
Mt.  Pleasant  Bank,  5  Ohio  249.  S.  0. 
State  ex  rel.  Lindsey  v.  Tollison,  95 
S.  C.  58,  78  S.  B.  521;  Stone  v.  Mahon, 
88  S.  C.  576,  71  S.  E.  300;  State  v. 
Deliesseliue,  1  McCord  52.  Vt. — State 
V.  Smith,  48  Vt.  14.  Wis.- United 
States  V.  Lockwood,  1  Pinn.  359,  365. 
Eng. — King  v.  Symmons,  4  T.  E.  223, 
100  Eng.  Eeprint  985;  King  v.  Speyer, 
1  K.  B.   (1916)   595. 

[a]  This  was  the  former  common 
law  practice  in  connection  with  all  in- 
formations. Bacon's  Abridgment,  tit. 
Informations,  D. 

1.  Del. — Brooks  v.  State,  )  Boyee  1, 
79  Atl.  790,  797,  Ann.  Gas.  1915A,  1133, 

Vol.  XXII 


72 


QVO  WABBANTO 


has  the  same  time  in  which  to  answer,  or  to  file  .his  "return,"  as  in 
ease  of  an  ordinary  summons.^  The  hearing  is  based  upon  the  affi- 
davits and  counter  affidavits  filed  by  the  parties.*  As  a  result  of 
the  hearing,  the  rule  is  made  either  absolute  or  discharged,*  and  if 
made  absolute,  leave  is  granted  to  file  the  information.^ 

c.  Setting  Aside  Leave.  —  The  court  granting  leave  to  file  an  in- 
formation in  the  nature  of  quo  warranto,  has  also  discretionary  ^ower 
to  set  it  aside  f  though  there  is  authority  apparently  to  the  contrary.'' 

D,  Process  and  Appearance.  —  It  is  necessary  in  quo  warranto 
as  in  other  judicial  proceedings  that  the  court  acquire  jurisdiction 
of  the  defendant,  and  an  appearance  upon  an  order  to  show  cause  is 
not  an  appearance  for  trial  upon  the  information.*    Moreover,  where 


51  L.  E.  A.  (N.  S.)  1126;  State  v. 
Hancock,  2  Penne.  252,  45  Atl.  851; 
Lynch  v.  Martin,  6  Houst.  487.  Vt. 
State  V.  Smith,  48  "Vt.  14,  rule  granted 
without  notice  to  defendant.  Va. — Wat- 
Mns  V.  Venable,  99  Va.  400,  39  S.  E. 
147. 

2.  State  ex  ret.  Lindsey  v.  Tollison, 
95  S.  C.  58,  78  S.  E.  521. 

3.  Brooks  v.  State,  3  Boyce  (Del.) 
1,  79  Atl.  790,  Ann.  Cas.  1915A,  1133, 
51  L.  E.  A.  (N.  S.)  1126;  Lynch  v. 
Martin,  6  Houst.  (Del.)  487;  People 
V.  People's  Gas  Light  &  C.  Co.,  205 
m.  482,  68  N.  E.  950,  98  Am.  St. 
Eep.  244;  i  People  v.  McFall,  124  111. 
642,  17  N.  E.  63  (affirming  26  111.  App. 
319);  People  v.  Waite,  70  111.  25. 

[a]  AiBdavits  of  Other  Persons. — ^If 
the  affidavit  of  the  relator  alone  is  in- 
sufficient, it  may  be  supported  by  the 
affidavits  of  other  persons,  and  the  in- 
formation granted,  although  such  other 
persons  may  not  be  qualified  to  be  re- 
lators themselves.  Laws  of  Eng.,  vol. 
10,  p.  138;  Eex  v.  Parry,  6  Ad.  &  El. 
810,  2  N.  &  P.  414,  33  E.  C.  L.  424, 
112  Eng.  Eeprint  311;  Eex  i\  Brame, 
4  Ad.  &  El.  664,  31  E.  C.  L.  295,  111 
Eng.  Eeprint  937;  Eex  v.  Symmons,  4 
T.  B,  223,  100  Eng.  Eeprint  985. 

[b]  The  affidavits  of  the  defendant 
should  put  the  matter  beyond  dispute, 
otherwise  the  rule  will  be  made  ab- 
solute in  order  that  the  question  may 
be  rightly  determined.  Ala. — State  v. 
Burnett,  2  Ala.  140.  111. — Attorney- 
General  V.  Chicago,  etc.  E.  Co.,  112 
HI.  520.  Wis.— United  States  v.  Lock- 
wood,  1  Finn.  359.  Eng.— Bull.  N.  P. 
210,  a. 

[c]  Where  the  return  is  not  trav- 
ersed in  proceedings  to  require  cause 
to  be  shown  why  one  occupies  a  pub- 
lic   office,    the    facts     allqged     therein 

Vol.  XXII 


must  be  taken  as  true.  Stone  v.  Mahon, 
88  S.  C.  576,  71  S.  E.  300. 

4.  Del. — Lynch  v.  Martin,  6  Houst. 
487,  rule  discharged.  HI. — People  v. 
Waite,  70  111.  25.  N.  J.— State  v. 
Bruggemann,  53  N.  J,  L.  122,  20  Atl. 
730,  rule  discharged.  Pa. — Com.  v. 
Jones,  12  Pa.  365.  Eng.  —  Eex  v. 
Hughes,  7  Barn.  &  C.  708,  6  L.  J. 
K.  B.  (O.  S.)  190,  1  M.  &  E.  625,  31 
Eev.  Eep.  288,  14  E.  C.  L.  319,  108 
Eng.  Eeprint  888.  Can. — In  re  Wood, 
26  U.   G.   Q.  B.   513. 

5.  Brooks  v.  State,  3  Boyce  (Del.) 
1,  79  Atl.  790,  Ann.  Cas.  1915A,  1133, 
51  L.  E.  A.  (N.  S.)  1126. 

6.  People  V.  Union  Elevated  E.  Co., 
269  111.  212,  110  Nj  E.  1;  People  v. 
Alexander,  162  111.  App.  21;  People  v. 
Lake  St.  El.  E.  Co.,  54  111.  App.  348. 

[a]  A  motion  to  set  aside  the  order 
granting  leave  to  file  the  information, 
also  to  strike  the  information  from 
the  flies  and  to  abate  the  proceeding, 
will  be  granted  for  proper  cause.  Peo- 
ple V.  Union  Consol.  Elev.  E.  Co.,  263 
111.  32,  105  N.  E.  12,  Ann.  Cm.  1915C, 
388;  People  v.  Wild  Cat  Special  Drain- 
age Dist.,  31  111.  App.  219;  State  v. 
MeSpaden,  137  Mo.  628,  39  S.  W.  81. 

[b]  The  rule  to  show  cause  is  sub- 
ject to  a  motion  to  discharge,  which 
when  made  should  be  accompanied  with 
a  corresponding  motion  to  dismiss  the 
information.  If  such  motions  are  not 
made,  or,  if  made,  are  not  allowed, 
then  the  case  proceeds  to  pleading,  the 
first  rule  being  on  the  defendant. 
Brooks  V.  State,  3  Boyce  (Del.)  1,  79 
Atl.  790,  797,  Ann.  Cas.  1915A,  1133, 
51  L.  R.  A.  (N.  S.)  1126. 

7.  State  V.  Des  Moines  City  E.  Co., 
135  Iowa  694,  109  N.  W.  867. 

8.  N.  J. — ^Attorney-General  v.  Eail- 
road  Co.,  38  N.  J.  L.  282.    Pa. — Com. 
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a  defendant  is  not  served  with  process,  and  does  not  appear,  the  action 
will  as  to  him  be  dismissed.*  The  usual,  modern  form  of  process  in 
quo  warranto  proceedings  is  a  summons,^"  and  in  those  jurisdictions 
where  quo  warranto  proceedings  are  made  by  statute  "civil  actions," 
process  is  usually  the  same  as  in  other  civil  actions,^^  although  it  is 
held  that  quo  warranto  is  not  an  ordinary  civil  action,  for  the  re- 
covery of  property  or  money,  and  need  not  be  commenced  by  service 
of  summons  under  a  statute  requiring  "civil  actions"  to  be  so  com- 
menced.^^ The  practice,  however,  as  to  process  is  often  governed  by 
statute,  or  'rule  of  court.^^  Process  may  be  waived  by  a  defendant 
in  quo  warranto  proceedings  as  in  other  causes." 

E.  Pleadings.  —  1.  In  General.  —  The  general  rules  as  to  plead- 
ing are  applicable  to  proceedings  upon  an  information  in  nature  of 
quo  warranto.^^  The  rules  are  dependent,  however,  upon  the  local 
status  of  the  nature  of  the  proceeding.  In  some  cases,  quo  war- 
ranto having  been  regarded  as  criminal  in  its  nature  for  the  purposes 
of  pleading,  it  has  been  held  that  a  departure  from  the  rules  govern- 


V.  Sprenger,  5  Binn.  353.  Eng. — Le 
Eoy  V.  Trinity  House,  1  Sid.  86,  82 
Eng.  Eeprint  986. 

[a]  Rule  To  Plead. — When  leave  to 
file  the  information  is  granted,  a  rule 
on  the  defendant  to  plead  may  proper- 
ly be  entered  at  the  sane  time.  See 
State  V.  Gummersall,  24  N.  J.  L.  529; 
People  V.  Tibbets,  4  Cow.  (U.  Y.)  384, 
construing  a  particular  statute.  There 
is  also  appended  to  this  ease  a  form 
of  a  rule  to  appear  and  plead.  But 
see  People  v.  Eichardson,  4  Cow.  (N. 
Y.)   97. 

9.  People  V.  Shorb,  100  Cal.  537,  35 
Pac.  163,  38  Am.   St.  Eep.  310. 

10.  Colo.— Atchison,  T.  &  S.  F.  E. 
Co.  V.  People,  5  Colo.  60;  Central  & 
G.  Eoad  Co.  v.  People,  5  Colo.  39.  111. 
People  V.  Moeekel,  256  111.  598,  100  N. 
E.  272.  Mass.  —  Commonwealth  v. 
Fowler,  10  Mass.  290. 

As  to  summons  generally,  see  the 
title  "Process." 

[a]  "Writ  of  Quo  Warranto."— In 
some  jurisdictions,  the  process  is  in 
the  form  of  a  writ,  and  designated  as 
a  writ  of  quo  warranto.  See  Capital 
City  Water  Co.  v.  State,  105  Ala.  406, 
18  So.  62,  29  L.  E.  A.  743;  State  v. 
Webb,  97  Ala.  Ill,  12  So.  377,  38  Am. 
St.  Eep.  151;  Tuscaloosa,  etc.  Assn.  v. 
State,  58  Ala.  54;  Attorney-General  v. 
Delaware  &  B.  B.  Ey.  Co.,  38  N.  J.  L. 
283. 

[b]  Common  Law  Process.  —  (1) 
Under  the  ancient  writ  of  quo  war- 
ranto, the  process  to  bring  the  defend- 


ant into  court  was  a  summons.  People 
17.  Eichardson,  4  Cow.  (N.  Y.)  97,  note. 
(2)  Upon  an  information  in  the  na- 
ture of  quo  warranto,  the  common  law 
process  was  either  a  venire  facias  and 
distringas,  or  a  subpoena  and  attach- 
ment. IT.  Y. — People  v.  Eichardson,  4 
Cow.  97.  Pa. — Com.  v.  Sprenger,  5 
Binn.  353.  Vt.— State  v.  Hunton,  28 
Vt.  594.  Eng.— Eex  v.  Ginever,  6  T.  E. 
594,  101  Eng.  Eeprint  722;  Le  Eoy 
V.  Trinity  House,  1  Sid.  86,  82  Eng. 
Eeprint  986;  Eex  v.  Mayor,  etc.  of 
Hertford,  1  Salk.  374,  91  Eng.  Eeprint 
323. 

Form  of  Process. — See  9  Standard 
Peoc.  1017.  In  some  jurisdictions,  in- 
stead of  summarizing  the  contents  of 
the  information,  the  process  refers '  to 
an  annexed  copy  thereof. . 

11.  State  ex  ret  Lindsey  v.  ToUison, 
95  S.  C.  58,  78  S.  E.  521;.  State  v. 
Messmore,  14  Wis.  115.  Consult  the 
local  statute. 

12.  Capital  City  Water  Co.  v.  State, 
105  Ala.  406,  18  So.  62,  29  L.  E.  A. 
743;  Vanatta  v.  Delaware  &  B.  B.  R. 
Co.,  38  N.  J.  L.  282;  State  v.  Eoe,  26 
N.  J.  L.  215. 

13.  See  the  statutes  and  rules  of 
court,  and  also  People  v.  Moeekel,  256 
111.  598,  100  N.  E.  272. 

14.  Hambleton  v.  People,  44  111.  458; 
In  re  County  Judge,  33  Gratt.  (74  Va.) 
443. 

15.  State  V.  Steers,  44  Mo.  223; 
State  V.  Alt,  26  Mo.  App.  673;  People 
V.  Clark,  4  Cow.  (N.  Y.)  95. 
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ing  indictments  is  fatally  defective.^*  In  most  jurisdictions,  however, 
quo  warranto  is  regarded  as  an  ordinary  civil  action,  and  governed 
by  the  rules  of  pleading  applicable  to  such  actions.^'  In  some  states, 
the  rules  of  the  code  governing  civil  actions  generally  are  applied,^* 
but,  in  others,  quo  warranto  proceedings  are  governed  by  the  common 
law  system  of  pleading.^* 

The  public  prosecutor  should  sign,  under  his  official  title,  an  in- 
formation filed  by  him,^"  but  the  rule  is  that  no  verification  is  neces- 


16.  See  Lavalle  v.  People,  68  111. 
252;  United  States  v.  Loekwood,  1 
Finn.    (Wig.)    359. 

[a]  Where  the  proceeding  (1)  is  a 
prosecution  the  omission  of  the  words, 
"in  the  name  and  by  the  authority 
of  the  people  of  the  state  of  Illinois," 
and  "against  the  peace  and  dignity 
of  the  same,"  required  by  the  con- 
stitution in  all  "prosecutions,"  is  fatal 
to  the  information.  People  v.  Larsen, 
265  Bl.  406,  106  N.  E.  947;  Hay  v. 
People,  59  111.  94;  Wight  v.  People,  15 
111.  417.  (2)  The  same  certainty  and 
technical  precision  is  necessary  as  in 
case  of  an  indictment.  Donnelly  v. 
People,  11  111.  552,  52  Am.  Dec.  459. 
But  see  Illinois  cases  in  the  following 
note  and  supra,  III,  A,  2. 

As  to  civil  or  criminal  nature  of  the 
proceedings,  see  supra,  III,  A,  2. 

17.  HI. — People  V.  Heidelberg  Gar- ! 
den  Co.,  233  111.  290,  84  N.  E.  230  | 
{affirming  124  111.  App.  331);  People 
V.  Central  Union  Tel.  Co.,  232  HI.  260,  \ 
83  N.  E.  829;  Independent  Medical 
College  V.  People  ex  rel.  Akin,  182  111. 
274,  55  N.  E.  345;  Distilling,  etc.  Co. 
V.  People,  156  111.  448,  41  N.  E.  188, 
47  Am.  St.  Eep.  200.  Me.— State  v. 
York  Light  &  Heat  Co.,  113  Me.  144, 
93  Atl.  61,  63.  Mich.— People  v.  Miller, 
15  Mich.  354,  357.  Mo.— State  v.  Ar- 
mour Pack.  Co.,  265  Mo.  121,  176  S.  W. 
382;  State  sx  rel.  Union,  etc.  Co.  v. 
Grimm,  220  Mo.  483,  119  S.  W.  626; 
State  V.  Beechner,  160  Mo.  78,  60  S. 
W.  1110;  State  V.  Kupferle,  44  Mo.  154, 
100  Am.  Dec.  265;  State  v.  Steers,  44 
Mo.  223.  N.  Y.— People  v.  Clark,  4 
Cow.  95.  Pa. — Com.  v.  Commercial 
Bank,  28  Pa.  383.  Vt.— State  ex  rel. 
Ballard  v.  Greene,  87  Vt.  94,  88  Atl. 
519. 

Compare  State  v.  Des  Moines  City 
By.  Co.,  135  Iowa  694,  109  N.  W.  867. 

[a]  "The  informatioji,  answer,  and 
reply  are  subject  to  the  rules  govern- 
ing corresponding  pleadings  in  strictly 
civil    cases — the    information,    in    this 
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regard,  answering  to  the  petition  in 
civil  suits."  State  ex  rel.  Bornefeld 
V.  Kupferle,  44  Mo.  154,  100  Am.  Dee. 
263. 

[b]  Exhibits.— (1)  The  pleadings  in 
quo  warranto  may  refer  to  exhibits, 
under  the  rules  of  court,  the  same  aa 
pleadings  in  other  actions.  See  State 
V.  Nichols,  78  Iowa  747,  41  N.  W.  4; 
Yonkey  v.  State,  27  Ind.  236.  See  the 
title  "Exhibits."  (2)  An  information 
is  not  demurrable,  however,  because  of 
failure  to  exhibit  copies  of  papers  to 
which  reference  is  made.  Harris  v. 
Pounds,  66  Ga.  123. 

18.  State  V.  Harper,  94  Kan.  478, 
146  Pac.  1169;  State  .ex  rel.  Mengel  v. 
Steber,  154  Wis.   505,  143   N.  W.   156. 

[a]  The  information  is,  under  the 
code,  a  plain  statement  of  tiie  facts, 
and  therein  is  just  like  a  complaint 
upon  any  other  cause  of  action;  that 
it  is  to  be  filed  upon  the  relation  of 
someone  is  the  only  even  formal  differ- 
ence between  this  proceeding  and  an 
ordinary  civil  action.  State  ex  rel. 
Powell  V.  Eassett,  69  Wash.  555,  125 
Pac.  963. 

19.  Ala.— West  End  v.  State,  138 
Ala.  295,  36  So.  423.  Colo.— People  v. 
Eeid,  11  Colo.  138,  17  Pac.  302.  111. 
People  V.  Heidelberg  Garden  Co.,  233 
111.  290,  84  N.  E.  230.  Mont.— Terri- 
tory V.  Virginia  Eoad  Co.,  2  Mont.  96. 

[a]  The  common  law  system  of 
pleading,  and  not  that  prescribed  by 
the  code  of  civil  procedure,  is  to  be 
followed  in  proceedings  in  quo  war- 
ranto; therefore,  new  matter  set  up  in 
confession  and  avoidance  of  a  plea 
is  taken  as  confessed  if  not  denied. 
State  ex  rel.  Atty.-Gen.  v.  Taylor,  25 
Ohio  St.  279. 

[b]  In  the  absence  of  any  controll- 
ing statute  the  rules  of  the  common 
law  system  of  pleading  should  apply. 
See  State  v.  Townsley,  56  Mo.  107. 

20.  la.— Davis  v.  Best,  2  Iowa  96. 
Mo.— State  v.  Taylor,  208  Mo.  442,  106 
S.  W.  1023.  Ore.- State  v.  Stevens,  29 
Ore.  464,  44  Pac.  898. 
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sary  unless  made  so  by  statute.^^ 

2.  The  Ancient  Writ.  —  Like  all  the  early  common  law^writs,  the 
original  writ  of  quo  warranto  was  simple,  short,  and  direct,  as  may 
be  seen  in  the  appended  note.^^ 

3.  Substance  of  Information,  Complaint,  or  Petition.  —  a.  In 
General.  —  At  common  law,  the  chief  characteristics  of  an  informa- 
tion in  the  nature  of  quo  warranto  are,  first,  the '  accusation  of  an 
usurpation;  and,  second,  the  demand  that  the  defendant  show  the 
authority  for  his  claim.^^  Its  office  is  not  to  tender  any  issue  of 
fact,  but  simply  to  call  upon  the  defendant,  in  general  terms,  to 
show  by  what  warrant  the  office  or  privilege  is  held  or  exercised.^* 
As  a  pleading,  the  information  is  less  of  a  narratio  than  a  complaint 
or  accusation  against  the  defendant  for  an  offense,^^  and  it  is  not 
necessary  that  the  acts  constituting  the  offense  be  particularly  de- 
scribed with  all  their  circumstances,  if  it  can  be  distinctly  defined 
without  this.^*  The  information  need  not  set  out  the  title  of  the  state 
or  of  the  relator,  because  the  source  of  the  franchise  being  in  the 
sovereign,  the  defendant  must  show  how  he  obtained  it.^'  The 
evolution,  however,  of  quo  warranto  from  its  early  use  for  the  king's 
personal  right  and  profit,  to  its  present  form  for  the  use  of  the 
people  collectively  and  individually,  developed  a  difference  in  plead- 


21.  Ala. — Jackson  v.  State  ea;  rel. 
Tillman,  143  Ala.  145,  42  So.  61.  Mich. 
Attorney-General  v.  Melvor,  58  Mich. 
516,  25  N.  W.  499.  Tex.— See  Hunni- 
cutt  V.  State,  75  Tex.  233,  12  S.  W. 
106. 

[a]  A  statute  reciuiring  an  informa- 
tion in  criminal  cases  to  be  verified, 
does  not  apply  to  an  information  in 
quo  warranto.  State  v.  Campbell,  120 
Mo.  396,  25  S.  W.  392. 

22.  [a]  The  writ  ran  in  the  name 
of  the  king,  directing  the  sheriff  to 
summons  by  good  summoners  the  de- 
fendant that  he  be  before  the  king's 
justices  at  Westminster,  on  such  a  day, 
to  show  quo  warranto  (by  what  right) 
he  held  (or  exercised)  a  certain  fran- 
chise (naming  it),  in  such  a  place,  to 
the  prejudice  of  the  local  hundred 
(naming  it),  without  the  leave  or  li- 
cense of  the  king,  or  of  any  of  the 
former  kings  of  England.  For  the 
form  of  the  ancient  writ  (in  Latin),  as 
taken  from  the  old  Natura  Brevium 
(Tottell,  1584),  see  Holdsworth,  Hist, 
of  Eng,  Law,  vol.  I,  p.  431.  The  Stat- 
ute of  Gloucester  also  sets  forth  the 
Latin  form  of  the  ancient  writ.  See 
Co.  Inst.  II,  279. 

23.  Brooks  v.  State,  3  Boyee  (Del.) 
1,  79  Atl.  790,  798,  Ann.  Cas.  1915A, 
1133,  51  L.  E.  A.   (N.  S.)   1126. 

24.  Ark. — State    v.    McDiarmid,    27 


Ark.  176,  111. — People  ex  rel.  Hoyne 
V.  Hennessey,  184  111.  App.  71.  Ohio. 
State  V.  Pennsylvania,  etc.  Canal  Co., 
23  Ohio  St.  121. 

[a]  Under  the  earlier  practice,  and 
before  quo  warranto  was  placed  on  a 
footing  with  civil  remedies,  the  prose- 
cutor might  in  a  proceeding  to  forfeit 
corporate  franchises  either  disclose  in 
his  information  the  specific  ground  of 
forfeiture  relied  upon,  or  he  might  in 
general  terms  charge  the  respondent 
with  exercising  certain  franchises 
without  authority,  and  call  upon  it  to 
show  by  what  warrant  such  powers 
were  claimed.  State  v.  York  Light  & 
Heat  Co.,  113  Me.  144,  93  Atl.  61. 

25.  Bl.  Com.  IV,  308;  Brooks  v. 
State,  3  Bioyce  (Del.)  1,  79  Atl.  790, 
798,  Ann.  Cas.  1915A,  1133,  51  L.  R. 
A.  (N.  S.)  1126. 

26.  Com.  V.  Sturtevant,  182  Pa.  323, 
37  Atl.  916;  Com.  v.  Commercial  Bank, 
28  Pa.  391. 

27.  Fla. — State  v.  Gleason,  12  Fla. 
190,  265.  111. — People  .ex  rel.  Koerner 
V.  Eidgley,  21  111.  65.  N.  Y.— People 
V.  Thacher,  55  N.  Y.  525,  14  Am.  Eep. 
312. 

[a]  Relator's  Title. — The  rule  is 
otherwise,  however,  where  the  relator 
seekB  not  merely  ouster  but  also  a 
possession  of  the  office  for  himself.  In 
such   a   case,  allegations   of   his   title 
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ing  in  the  matter  of  certainty  in  the  allegations.^*  It  is  true  that, 
as  a  rule,  the  allegations  may  be  stated  in  general  terms,^*  and,  in 
some  jurisdictions,  by  force  of  statute,  the  allegation  of  intrusion 
or  usurpation  may  be  of  the  most  general  character,  and  no  issue 
of  fact  need  be  tendered,^"  yet  pleadings  in  quo  warranto  proceedings 
have  become  more  and  more  like  the  pleadings  in  ordinary  civil 
actions,  and  under  the  system  now  generally  prevailing,  the  com- 
plainant must  conform  to  the  usual  requirements  of  good  pleading 
with  respect  to  the  certainty  of  the  allegations.^^  Where  under  the 
statute,  the  proceeding  in  quo  warranto  is  made  "a  civil  action,"  the 
complaint  or  petition,  as  in  civil  actions  in  general,  must  allege  the 
act  or  omission  concisely  and  clearly,  otherwise  it  ■  is  demurrable.^" 
Unnecessary  allegations  may  be  disregarded,  however,  as  surplus- 
age.^^ It  seems  that  where  the  consent  or  authorization  of  the  court,^* 
or  of  some  officer,^^  is  a  necessary  prerequisite,  it  should  be  alleged, 
b.  In  Particular  Matters. —  (I.)  Offices — In  quo  warranto  pro- 
ceedings for  usurpation  of  office,  a  distinction  is  made  in  the  form 
of  the  pleadings  between  an  information  ex  officio  for  the  purpose 
of  merely  ousting  the  usurper  and  an  information  filed  upon  the 
relation  of  a  contestant  for  the  office.  In  the  former  proceeding,  a 
general  allegation  of  usurpation  coupled  with  a  demand  that  the 
defendant  show  by  what  authority  he  is  in  possession  of  the  office, 
is  usually  sufficient.^"     Where,  however,   the  relator  seeks  his  own 


are  necessary.     State  v,  Boa^,  46  Mo. 
528.     And  see  infra,  V,  B,  6,  b. 

28.  State  v.  York  Light  &  Heat  Co., 
113  Me.  144,  93  Atl.  61. 

29.  Cal. — People  v.  Reclamation  Dist. 
No.  136,  121  Cal.  522,  50  Pac.  1068, 
53  Pac.  1085.  Fla. — Simonton  v.  State, 
44  Pla.  289,  31  So.  821.  lU.— See  Peo- 
ple V.  Barber,  265  111.  316,  106  N.  B. 
798;  People  v.  Heidelberg  Garden  Co., 
233  111.  290,  84  N.  E.  230,  affirming 
124  111.  App.  331.  Ind.— Bel  River  E. 
Co.  V.  State,  155  Ind.  433,  57  N.  B. 
388.  Mich. — People  v.  River  Raisin  & 
L.  E.  E.  Co.,  12  Mich.  389,  86  Am. 
Dec.  64.  N.  Y. — People  v.  Knox,  38 
Hun  237.  Ohio. — State  v.  Toledo  R., 
etc.  Co.,  23  Ohio  C.  C.  603.  Va.— Com. 
-V.  Bush  B.  R.  Co.,  116  Va.  48,  81 
S.  E.  66. 

30.  Ark. — State  v.  McDiarmid,  27 
Ark.  179.  Mich. — People  v.  De  Mill, 
15  Mich.  164,  93  Am.  Dec.  179.  Ohio. 
State  V.  Pennsylvania,  etc.  Canal-  Co., 
23  Ohio  St.  121. 

31.  State  V.  York  Light  &  Heat  Co., 
113  Me.  144,  93  Atl.  61.  See  supra, 
V,  B,  1,  and  infra,  V,  E,  3,  b. 

32.  State  ex  rel.  Goodgame  v.  Mat- 
thews, 153  Ala.  646,  45. So.  307.  See 
also  Louisville  &  N.  R,   Co.  v.  State, 
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154  Ala.  156,  45  So.  296;  State  ex  rel. 
Powell  V.  Passett,  69  Wash.  555,  125 
Pac.  963,  and  supra,  V,  B,  1. 

33.  State  ex  iYif.  Barker  v.  Armour 
Packing  Co.,  265  Mo.  121,  176  S.  W. 
382.  ' 

34.  People  v.  Bleecker  St.  &  F.  P. 
R.  Co.,  140  App.  Div.  611,  125  N.^ 
Supp.  1045.  Compare  State  ex  rel.  Giles 
V.  Hardie,  23  N.  C.  42,  holding  that 
consent  sufficiently  appeared  of  record, 
but  reserving  the  question  of  its  neces- 
sity. 

35.  State  v.  Seattle  Gas  &  Elee.  Co., 
28  Wash.  488,  68  Pac.  946,  70  Pac. 
114. 

36.  Ala. — Frost  v.  State  ex  rel.  Clem- 
ents, 153  Ala.  654,  45  So.  203;  Jack- 
son V.  State  ex  rel.  Tillman,  143  Ala. 
145,  42  So.  61;  Lee  v.  State,  49  Ala. 
43.  Cal. — People  v.  Woodbury,  14  Cal. 
43.  Fla. — Simonton  v.  State,  44  Fla. 
289,  31  So.  821.  Ind.— State  v.  Peelle, 
121  Ind.  495,  22  N.  B.  654.  Kan.— State 
V.  Nelson,  78  Kan.  408,  96  Pac.  662. 
Mich.— Taggart  v.  James,  73  Mich.  234, 
41  N.  W.  262;  Thompson  v.  Moran,  44 
Mich.  602,  7  N.  W.  180;  People  v. 
Miller,  15  Mich.  354.  Mo.— State  v. 
ValliAs,  140  Mo.  523,  41  S.  W.  887; 
State  V.  Berkeley,  140  Mo.  184,  41  8. 
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installation  in  the  office,  the  proceeding  is  essentially  a  civil  suit 
wherein  the  information  or  complaint  should  set  out  the  facts  upon 
which  the  relator  relies  to  establish  his  own  eligibility,^^  and  title,^* 
In  some  jurisdictions,  the  information  or  complaint  may  then  call 
upon  the  defendant  to  show  by  what  right  he  claims  the  ofSce,^*  but, 
elsewhere,  it  may  be  necessary  to  specify,  as  far  as  practicable,  the 
objections  intended  to  be  made  to  the  title  of  the  respondent.*"  In 
election  contest  cases,  based  upon  alleged  illegal  voting,  the  particulars 
of  the  alleged  illegality,  such,  for  example,  as  mistakes  in  the  count, 
rejected  ballots,  disqualifications  of  voters,  or  other  matters  upon 
which  the  particular  case  depends,  must  be  set  out.*^  In  proceedings 
to  effect  a  forfeiture  of  office  for  alleged  misconduct,  the  information, 
in  order  to  be,  sufficient  in  law,  must  allege  specifically  the  acts  done.*^ 
(EC.)  Franchises.  —  Where  the  proceedings  are  entirely  based  merely 
on  a  usurpation  of  the  franchise  to  be  a  corporation,  municipal*^  or 


"W.  732;  State  v.  Meek,  129  Mo.  431, 
31  8.  W.  913.  N.  J.— State  v.  Eiordan, 
75  N.  J.  L.  16,  69  Atl,  494.  N".  Y. 
People  ex  rel.  Hart  v.  Goodrich,  92  App. 
Div.  445,  87  N.  Y.  Supp.  114,  affirmed 
in  180  N.  Y.  522,  72  N.  E.  1148.  Pa. 
Com.  V.  Young,  2  Pearson  163. 

37.  Ala. — State  ex  rel.  Goodgame  v. 
Matthews,  153  Ala.  (646,  45  So.  307; 
Nolen  V.  State  ex  rel.  Moore,  118  Ala. 
154,  24  So.  251;  State  v.  Price,  50 
Ala.  568.  See,  however,  State  ex  rel. 
Knox  V.  Dillard,  196  Ala.  539,  72  So. 
56,  where  it  is  held  that  an  averment 
in  general  terms  is  sufficient.  See  dis- 
senting opinion  of  Mayfield,  J.  Fla. 
State  V.  Saxon,  25  Fla.  792,  6  So.  858. 
Indi— Benham  v.  Bradt,  84  N.  E.  1084. 
Kan. — State  v.  Hamilton  County,  39 
Kan.  85,  19  Pac.  2;  Tarbox  v.  Sughrue, 
36  Kan.  225,  12  Pac.  935.  IMlss. — Lind- 
sey  V.  Attorney-General,  33  Miss.  508. 
Mo.— State  v.  Boal,  46  Mo.  528;  State 
V.  Moss,  187  Mo.  App.  151,  172  S.  W. 
1180.  N.  J. — Connors  v.  Hillman,  86 
N.  J.  L.  490,  92  Atl.  59;  Dunham  v. 
Bright,  85  N.  J.  L.  391,  90  Atl.  255; 
Manahan  v.  Watts,  64  N.  J.  L.  465, 
45  Atl.  813.  See  also  Hoagland  v. 
Labaw,  32  N.  J.  L.  269.  .Ohio. — State 
V.  Johnson,  28  Ohio  C.  C.  793.  Wis. 
State  -ex  rel.  Schumacher  v.  Markham, 
160  Wis.  431,  152  N.  W.  161. 

38.  Fla. — State  v.  Kennerly,  26  Ela. 
608,  8  So.  310.  Haw. — Kanealii  v.. 
Hardy,  17  Hawaii  9.  Ind. — State  ex 
rel  Clawson  v.  Bell,  169  Ind.  61,  82 
N.  E.  69,  124  Am.  St.  Rep.  203,  13 
L.  R.  A.  (N.  S.)  1013;  State  v.  Hyde, 
121  Ind.  20,  22  N.  B.  644;  State  v. 
Long,  91  Ind.  351;  Reynolds  v.  State, 
61  Ind.   392.     Mo.— State  v.   McCann, 


88  Mo.  386;  State  i).  Boal,  46  Mo.  528; 
State  V.  Moss,  187  Mo.  App.  151,  172 
S.  W.  1180.  Neb.— State  ex  rel.  Mabin 
V.  Loer,  82  Neb.  602,  118  N.  W.  120; 
State  V.  Hamilton,  29  Neb.  198,  45 
N.  W.  279;  State  v,  Stein,  13  Neb. 
529,  14  N.  W.  481.  N.  J.— Bonynge  v. 
Frank,  89  N.  J.  L.  239,  98  Atl.  456; 
Dunh'am  v.  Bright,  85  N.  J.  L.  391,  90 
Atl.  255.  N.  Z.— People  v.  Thacher, 
55  N.  Y.  525,  14  Am.  Rep.  312.  Ohio. 
State  V.  Johnson,  28  Ohio  0.  C.  793. 
Pa. — Com.  ■;;.  County  Comrs.,  19  Pa. 
Dist.  553. 

39.  State  v.  McCann,  88  Mo.  386; 
State  V.  Boal,  46  Mo.  528;  State  v. 
McCann,  13  Mo.  App.  588. 

40.  State  ex  rel.  Goodgame  v.  Mat- 
thews, 153  Ala.  646,  45  So.  307;  State 
V.  Price,  50  Ala.  568.  See,  however. 
State  ex  rel.  Knox  v.  Dillard,  196  Ala. 
539,   72   So.   56. 

[a]  The  complaint  should  allege  the 
facts  positively  and  with  certainty 
agreeably  to  the  rules  of  common  law 
pleading.  State  ex  rel.  Ballard  v. 
Greene,  87  Vt.  94,  88  Atl.  515. 

41.  Oonu. — State  v.  Lewis,  51  Conn. 
113.  Ga.— Collins  v.  Huff,  63  6a.  207. 
Tex. — Davis  v.  State,  75  Tex.  420,  12 
S.  W.  957.  Wis.— State  ex  rel.  Daniel- 
aon  V.  Zuehlke,  133,  Wis.  677,  114  N. 
W.  120;  State  ex  rel.  Lochschmidt  v. 
Raisler,  133  Wis.  672,  114  N.  W.  118. 

42.  Ark. — State  v.  Hixon,  27  Ark. 
398.  Cal.— People  v.  Shorb,  100  Cal. 
537,  35  Pac.  163,  38  Am.  St.  Rep.  310. 
Mo. — State  v.  Lupton,  64  Mo.  415,  27 
Am.  Rep.  253.  Pa. — Com.  v.  De  Turk, 
6  Pa.  Co.  Ct.  94. 

43.  People  V.  Riverside,  66  Cal.  288, 
5  Pac,  350;  Enterprise  v.  State,  29  Fla. 
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private,**  it  is  suiHcient  to  state  that  the  defendants  are  exercising  the 
specified  franchise  without  being  incorporated,  and  to  demand  by  what 
right  the  franchise  is  being  exercised.*^  In  case,  however,  of  a  proceed- 
ing charging  a  neglect  or  misuser  of  franchises,  the  facts  necessary 
to  show  the  alleged  neglect  or  misuse  must  be  set  out  positively  and 
with  certainty.*' 


128,  10  So.  740.  See  Brooks  v.  State, 
3  Boyce  (Del.)  1,  79  Atl.  790,  Ann. 
Cas.  1915A,  1133,  51  L.  E.  A.  (N.  S.) 
1126;  State  v.  Tipton,  109  Ind.  73,  9 
N.  E.  704. 

44.  111. — People  v.  Central  Union 
Tel.  Co.,  232  111.  260,  83  N.  E.  829. 
Ind.— See  SmitF^?.  State,  140  Ind.  343, 
39  N.  E.  1060;  State  v.  Beck,  81  Ind. 
500.  Mo. — State  v.  Missouri  Pac.  E. 
Co.,  206  Mo.  28,  103  S.  W.  936;  State 
V.  Hogan,  163  Mo.  43,  63  S.  W.  378. 
N.  Y. — People  v.  XTtica  Ins.  Co.,  15 
Johns.  353,  8  Am.  Dec.  243.  Pa. — Com. 
V.  Commercial  Bank,  28  Pa.  383;  Com. 
V.  Steeltou  Mut.  Eelief  Assn.,  7  Del. 
Co.  430. 

[a]  Information;  When  Sufficient. 
An  information  is  sufficient  if  it  ap- 
pears therefrom  that  the  defendants 
named  pretend  to  be  organized  as  a 
corporation  and  are  exercising  cor- 
porate powers,  when  they  are  not  or- 
ganized as  the  law  requires.  State  v. 
Beck,  81   Ind.   500. 

45.  For  forms  of  informations,  see 
9  Standard  Pboc.  1015,  and  the  fol- 
lowing: XT.  S. — Capital  City  Dairy  Co. 
V.  State,  183  U.  S.  238,  22  Sup.  Ot. 
120,  46  L.  ed.  171.  Bel.— State  r. 
Hancock,  2  Penne.  252,  45  Atl.  851, 
853.  111.— People  v.  Larsen,  265  111. 
406,  106  N.  E.  947.  Me.— State  v. 
York  Light  &  Heat  Co.,  113  Me.  144, 
93  Atl.  61.  Mich. — People  v.  Eiordan, 
73  Mich.  508,  41  N.  W.  482.  Mo.— State 
V.  Merchants'  Exchange  of  St.  Louis, 
269  Mo.  346,  190  S.  W.  903,  Ann.  Cas. 
1917E,  871;  State  v.  Equitable  Loan  & 
Investment  Co.,  142  Mo.  325,  41  S.  W. 
916.  N".  Y. — People  v.  Utica  In®.  Co., 
15  Johns.  353,  8  Am.  Dec.  243;  People 
V.  Bank  of  Niagara,  6  Cow.  196;  Peo- 
ple V.  Richardson,  4  Cow.  97,  note. 

[a]  Form  of  information  for  usurpa- 
tion of  corporate  offices,  see  Brooks  v. 
State,  3  Boyce  (Del.)  1,  79  Atl.  790, 
Ann.  Cas.  1915A,  1133,  51  L.  R.  A. 
(N.   S.)    1126. 

46.  Ala. — ^Louisville,  etc.  E.  Co.  v. 
State,  154  Ala.  156,  45  So.  296.  See 
State  1).  Birmingham  Water  Works  Co., 
185   Ala.   388,   64   So.    23,    Ann,    Cas. 
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1916C,  166.  Oal. — People  v.  San  Fran- 
cisco Public  Stock  Bxch.,  4  Cal.  Unrep. 
85,  33  Pac.  785;  People  v.  Dashaway 
Assn.,  84  Cal.  114,  24  Pac.  277,  12  L. 
E.  A.  117;  People  v.  Stanford,  77  Cal. 
360,  18  Pac.  85,  19  Pac.  693,  2  L.  E. 
A.  92.  Kan. — See  State  v.  Masons  & 
Odd  Fellows  Joint  Stock  Assn.,  91  Kan. 
9,  136  Pac.  930.  Me.— State  v.  York 
Light  &  Heat  Co.,  113  Me.  144,  93 
Atl.  61.  Miss. — Harris  v.  Mississippi 
Valley  &  S.  L  E.  Co.,  51  Miss.  602.  Mo. 
State  ex  rel.  Union  Electric  Light  & 
P.  Co.  V.  Grimm,  220  Mo.  483,  119 
S.  W.  626;  State  v.  Standard  Oil  Co., 
218  Mo.  1,  116  S.  W.  902;  State  ex 
rel.  Walker  v.  Equitable  Loan  &  Invest- 
ment Co.,  142  Mo.  325,  41  S.  W.  916; 
State  V.  Talbot,  123  Mo.  69,  27  S.  W. 
366.  N.  Y.— People  v.  Milk  Exch.,  133 
N.  Y.  565,  30  N.  E.  850.  N.  C— Attor- 
ney-General V.  Petersburg  E.  E.  Co., 
28  N.  C.  456.  Ohio.— State  v.  Eegister 
Co.,  31  Ohio  C.  C.  637.  Pa.— Com.  v. 
Sturtevant,  182  Pa.  323,  37  Atl.  916. 
Tex. — State  v.  Southern  Pac.  E.  Co.,  24 
Tex.  80.  Vt. — State  ex  rel.  Ballard  v. 
Greene,  87  Vt.  94,  88  Atl.  515.  Va. 
See  Com.  v.  Bush  Bluff  E.  Co.,  116  Va. 
48,  81  S.  E.  66. 

[a]  For  instances  where  informa- 
tions were  held  defective  for  uncer- 
tainty, see  Me. — State  v.  York  Light 
&  Heat  Co.,  113  Me.  144,  93  Atl.  61. 
Mich. — Dullam  «.  Willson,  53  Mich.  392, 
19  N.  W.  112,  51  Am.  Eep.  128.  N.  Y. 
People  v.  Bristol,  etc.  Tp.  Co.,  23 
Wend.  222.  N.  C— Attorney-General  v. 
Petersburg,  etc.  E.  E.  Co.,  28  N.  C. 
456.  Tex. — State  v.  Southern  Pac.  E. 
Co.,  24  Tex.  80. 

[b]  Charging  conspiracy,  see  State 
V.  Arkansas  Lumber  Co.,  260  Mo.  212, 
169  S.  W.  145;  State  v.  Missouri  Pae. 
E.  Co.,  240  Mo.  35,  144  S.  W.  1088. 

[c]  Facts  and  not  couclusions  of 
law  must  be  stated.  See  the  title 
I 'Conclusions  of  Law,"  and  the  follow- 
ing cases:  Ala. — State  v.  Birmingham 
Water  Works  Co.,  185  Ala.  388,  64 
So.  23,  Ann.  Cas.  1916C,  166,  impurity 
of  water  is  a  fact.  Me. — State  v.  York 
Light    &   Heat   Co.,    113   Me.    144,   93 
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4.  Dismissal  or  Quashal.  —  Under  the  early  practice  a  motion  to 
quash  an  information  was  not  proper,*^  but  under  the  modern  pro- 
cedure such  a  motion  is  permissible  if  made  before  the  plea.**  So  a 
motion  may  be  made  to  dismiss  the  information  because  not  filed  by 
proper  authority.*® 

5.  Demurrer.  —  A  quo  warranto  information  is  subject  to  demur- 
rer the  same  as  a  declaration,  petition,  or  complaint  in  a  civil 
action.^"  Thus,  the  information  may  be  demurred  to  for  failure  to 
set  forth  sufficient  facts,^^  and  any  defect  in  the  structure  of  the 


Atl.  61.  Mo. — State  v.  Missouri  Pac. 
E.  Co.,  241  Mo.  1,  144  S.  W.  863,  com- 
plete control  of  one  company  by  an- 
other, a  conclusion. 

[d]  Allegation  of  corporate  exist- 
ence, see  State  v.  Minahan  Bldg.  Co., 
141  Wis.  400,  123  N.  W.  258,  and  the 
title  "  Corporations. 'i 

47.  Eex  V.  Edgar,  4  Burr.  2297,  98 
Eng.  Reprint  198;  Eex  v.  Briekell,  4 
Burr.  2297,  98  Eng.  Eeprint  198. 

48.  Ala. — Capital  City  Water  Co.  v. 
State,  105  Ala.  406,  18  So.  62,  29  L.  E. 
A.  743.  Miss. — Commercial  Bank  v.  Mc- 
Caa,  8  Smed.  &  M.  720.  Pa. — Com.  v. 
Graham,  64  Pa.  339. 

[a]  Not  for  Mere  Formal  Defects. 
A  motion  to  quash  a  writ  of  quo  war- 
ranto must  be  for  some  defect  in  the 
suggestion  itself,  and  not  for  any  mat- 
ter outside  of  it.  Mere  defects  in 
form,  that  can  be  amended,  will  not 
be  regarded.  Com.  v.  Graham,  64  Pa. 
339, 

[b]  A  motion  to  quash  on  the 
ground  that  the  state  has  no  interest 
in  the  controversy,  is,  in  efiEect,  a  de- 
murrer to  the  information,  ^tate  ex 
rel.  Port  Angeles  v.  Morse,  56  Wash. 
654,  106  Pac.  147. 

49.  McGahan  v.  People  ex  rel.  De- 
neen,  191  111.  493,  61  N.  E.  418  (mo- 
tion not  sustained) ;  State  v.  Des 
Moines  City  Ey.  Co.,  135  Iowa  694,  109 
N.  W.  867,  not  sustained.  See  State 
V.  Seattle  Gas  &  Elec.  Co.,  28  Wash. 
488,  68  Pac.  946,  70  Pac.  114. 

[a]  The  county  attorney  cannot  dis- 
miss proceedings  brought  on  relation 
of  the  railroad  commissioner  pursuant 
to  constitutional  provision  authorizing 
him  to  do  so.  State  ex  rel.  Ballard 
V.  Hooker,  33  Okla.  522,  126  Pac.  231. 

[b]  Where  a  county  attorney  has 
improperly  dismissed  the  proceedings 
without  the  knowledge  of  the  inter- 
ested parties  they  should  ask  the  court 
to  compel  him  to  proce€id,  ratEer  than 
attempt  tP  file  »  ii^w  proceeding  with' 


out  him.     State  v.  Point  Eoberts  Eeef 
Pish  Co.,  42  Wash.  409,  85  Pac.  22. 

[c]  Private  Relator. — It  is  held,  in 
Alabama,  that  the  private  relator  can- 
not confess  error  or  dismiss  the  suit 
without  the  leave  of  court.  Tuscaloosa 
Scientific  &  A.  Assn.  v.  State,  58  Ala. 
54. 

50.  Ala. — Louisville  &  N.  E.  Co.  v. 
State,  154  Ala.  156,  45  So.  296.  Fla. 
State  V.  Saxon,  25  Pla.  342,  5  So.  801. 
111.— People  V.  McDonald,  264  111.  514, 
106  N.  E.  501,  Aun.  Cas.  1915C,  31; 
People  V.  Cooper,  139  111.  461,  29  N.  E. 
872.  Me.— State  v.  York  Light  &  Heat 
Co.,  113  Me.  144,  93  Atl.  61.  Mo. 
State  V.  Armour  Packing  Co.,  265  Mo. 
121,  176  S.  W.  382;  State  ex  rel  Union, 
etc.  Co.  V.  Grimm,  220  Mo.  483,  119 
S.  W.  626;  State  v.  Equitable  Loan 
&  Investment  Co.,  142  Mo.  325,  41  S. 
W.  916.  Wis.— State  v.  McGarry,  21 
Wis.  496. 

[a]  Withdrawal  of  Demurrer. — After 
a  demurrer  has  been  filed,  the  defend- 
ant cannot,  as  a  matter  of  right  with- 
draw it  and  file  a  plea.  N.  J. — Bownes 
V.  Meehan,  45  N.  J.  L.  189.  Pa.— Com. 
V.  Walter,  86  Pa.  15.  Wis. — State  v. 
Dousman,  28  Wis.  541. 

51.  State  V.  York  Light  &  Heat  Co., 
113  Me.  144,  93  Atl.  61.  See  State 
ex  rel.  Union,  etc.  Co.  v.  Grimm,  220 
Mo.  483,  119  S.   W.  626. 

[a]  Form  of  Demurrer. — And  now 
comes  the  said  defendant  and  says  that 
said  information  is  insufficient  in  law, 
and  for  the  following  reasons,  to-wit: 

(1)  Because  neither  quo  warranto 
nor  information  in  the  nature  of  quo 
warranto  is  the  appropriate  remedy 
upon  the  facts  alleged  in  said  informa- 
tion. 

(2)  Because  it  does  not  appear  from 
said  information  that  *  the  plaintiff 
therein  has  exhausted  all  other  proper 
remedies. 

(3)  Because  the  facts  alleged  in  Baid 
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information  may  be  taken  advantage  of  by  demurrer."^  While  a 
complaint  or  information  met  by  a  demurrer  is  to  be  construed  against 
the  pleader,"^  yet  all  facts  well  pleaded  are,  in  accord  with  demurrers 
in  other  cases,  admitted.'*  Pleadings  subsequent  to  the  information 
may  likewise  be  met  with  demurrer,  as  for  example,  a  plea'"  or 
replication.'^  , 

6.  Plea  or  Answer.''  —  a.  In  General.  —  The  defendant  may  plead 
in  abatement.'*  When  the  defendant  pleads  in  bar,  he  must,  under 
the  common  law  rule,  admit  or  traverse  the  usurpation  and  disclaim 
or  justify  his  title,  right,  or  authority  in  or  to  the  thing  he  is  charged 
to  have  usurped.'^    A  disclaimer  or  a  justification  is  essential.    Not 


information  are  not  alleged  with  cer- 
tainty. 

(4)  Because  the  matters  alleged  in 
said  information  is  insufficient  in  law, 
to  enable  the  plaintiff  therein  to  main- 
tain his  action.  From  State  v.  York 
Light  &  Heat  Co.,  113  Me.  144,  93  Atl. 
61.    See  also  9  Standard  Peoc.  1017, 

52.  TJ.'  S. — Territory  v.  Loekwood,  3 
Wall.  236,  18  L.  ed.  47.  Co.im.--State 
V.  Kennedy,  69  Conn.  220,  37  Atl.  503. 
N.  Y. — People  v.  Eiehardson,  4  Cow. 
97,  119. 

[a]  Form  of  Demurrer. — See  State 
V.  Equitable  Loan  &  Investment  Co., 
142  Mo.  325,  41  S.  "W.  916. 

53.  State  ex  rel.  Ballard  v.  Greene, 
87  Vt.  94,  88  Atl.  515. 

54.  U.  S.— Boyd  v.  Nebraska,  143 
IT.  S.  135,  12  Sup.  Ct.  375,  36  L.  ed. 
103,  reversing  31  Neb.  682,  48  N.  W. 
739,  51  N.  W.  602.  Pla.— Attorney- 
General  V.  Connors,  27  Fla.  329,  9  So. 
7.  111. — People  V.  Heidelberg  Garden 
Co.,  233  111.  290,  84  N.  E.  230  (aprming 
124  111.  App.  331) ;  People  v.  Gary,  196 
111.  310,  63  N.  E.  749.  Mich.— People 
ex  ret  Atty.-Gen.  v.  Michigan  Sani- 
tarium, etc.  Assn.,  151  Mich.  452,  115 
N.  W.  423.  Mo.— State  v.  Delmar 
Jockey  Club,  200  Mo.  34,  92  S.  W. 
185,  98  S.  W.  539.  N.  J.— Edetetein  v. 
Eraser,  56  N.  J.  L.  3,  28  Atl.  434. 
Ore.— State  v.  Harris,  74  Ore.  573,  144 
Pac.  109,  Ann.  Cas.  1916A,  1156.  Pa. 
Com.  V.  Walter,,  86  Pa.  15;  Com.  v. 
Primrose,  2  Watts  &  S.  407. 

See  generally  the  title  "Demurrer." 

55.  Brooks  v.  State,  3  Boyce  (Del.) 
1,  79  Atl.  790,  798,  Ann.  Cas.  1915A, 
1133,  51  L.  E.  A.  (N.  S.)  1126;  State 
V.  Churchman,  3  Penne.  (Del.)  167,  174, 
49  Atl.  381;  People  v.  Kankakee  E. 
Imp.  Co.,  103  in.  491,  511. 

[a]  Effect  of  Demurrer.- fl)  A  de- 
murrer to  a  plea  admits  the  facts  well 
pleaded  therein   (Atty,-Gen,  Nelson  v. 
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M 'Arthur,  38  Mich.  204),  (2)  but  where 
the  information  ia  demurrable,  a  de- 
murrer to  the  plea  should  ■  be  carried 
back  to  the  information  and  sustained. 
Hedrick  v.  People,  221  111.  374,  77  N. 
E.  441. 

36.  Conn. — See  State  v.  Lewis,  51 
Conn.  113.  HI. — People  v.  Baldridge, 
267  111.  190,  108  N.  E.  49.  Me.— State 
V.  York  Light  &  Heat  Co.,  113  Me. 
144,  93  Atl.  61. 

57.  Demurrer  to  plea,  see  supra,  V, 
B,  5. 

58.  lU.— People  v.  Wild  Cat  Special 
Drainage  Dist.,  31  111.  App.  219.  Kan. 
See  Snow  v.  Hudson,  56  Kan.  378,  43 
Pao.  260.  Mo. — State  v.  McSpaden,  137 
Mo.  628,  39  S.  W.  81,  officer  without 
authority  to  file  information.  Wash. 
State  V.  Seattle  Gas  &  Elec.  Co.,  28 
Wash.  488,  68  Pac.  946,  70  Pac.  114. 
Eng.— Eex  V.  Jones,  2  Strange  1161,  93 
Eng.  Eeprint  1101. 

See  generally  the  title  "Abatement, 
Pleas  of,"  and  other  titles  dealing 
with  particular  pleas. 

[a]  A  plea  to  the  jurisdiction  of 
the  subject  matter  may  be  sustained, 
and  the  writ  or  summons  quashed. 
State  V.  Atchison,  T.  &  S.  F.  E.  Co., 
176  Mo.  687,  75  S.  W.  776,  63  L.  E.  A. 
761.  J 

59.  Ark.— State  v.  Ashley,  1  Ark. 
513.  Del. — Brooks  v.  State,  3  Boyce  1, 
79  Atl.  790,  798,  Ann.  Gas.  1915A, 
1133,  51  L.  E.  A.  (N.  S.)  1126.  lU. 
Catlett  V.  People,  151  111.  16,  37  N.  E. 
855;  Holden  v.  People,  90  111.  434; 
Clark  V.  People,  15  HI.  213.  N.  H. 
State  V.  Olcott,,  6  N.  H.  74,  75. 

[a]  Effect  of  Plea.— If  the  defend- 
ant admit  usurpation  or  disclaim  title, 
the  prosecution  is  entitled  to  judg- 
ment; if  he  traverse  the  usurpation 
and  justify  under  his  title,  he  may 
have  his  rightts  determined  by  trial. 
Brooks  V.  State,  3  Boyce  (Del.)  1,  79 
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guilty  and  non  usurpavit  are  not  good  pleas,  since  they  do  not 
answer  the  demand  to  show  by  what  authority  the  office  or  franchise 
is  possessed  or  exercised.^"  If  the  defendant  justifies,  he  must  set 
out  his  title  with  particularity,  presenting  facts  which  if  true  would 
vest  the  legal  title  or  authority  in  him,°^  and  a  plea  is  defective  where 
the  issue  tendered  thereby  is  immaterial.^^  The  plea  of  the  defend- 
ant to  the  information  is  a  special  traverse  in  form,  closing,  at  com- 
mon law,  with  the  absque  hoe  clause,  but  this  clause  is  immaterial, 
and  the  plea  is,  in  substance,  a  general  traverse.""  The  local  practice 
may  require  that  the  plea  should  be  concluded  with  a  verification.** 
By  the  practice,  in  some  jurisdictions,  the  defendant  is  not  limited 
to  a  single  defense,  but  may  set  up  as  many  defenses  as  he  has,  if 


Atl.  790,  798,  Ann.  Cas.  .1915A,  1133, 
51  L.  E.  A.   (N.  S.)  1126. 

[b]  It  is  not  sufficient  for  the  de- 
fendant merely  to  traverse  the  allega- 
tions in  tlie  information;  he  must  show 
a  good  title,  or  allege  that  he  did 
not  exercise  the  office.  Eex  v.  Leigh, 
4  Burr!  2143,  98  Bng.  Eeprint  117. 

60.  Ark. — State  v.  Harris,  3  Ark. 
570,  36  Am.  Dec.  460.  Del. — State  v. 
Hancock,  2  Penne.  252,  45  Atl.  851. 
Fla.— State  v.  Saxon,  25  Fla.  342,  5 
So.  801.  111.— Catlett  v.  People,  151  111. 
16,  37  N.  E.  855;  Holden  v.  People, 
90  111.  434;  Illinois  Midland  Ey.  Co. 
V.  People,  84  111.  426.  N.  H.— State  v. 
Barron,  57  N.  H.  498.  N.  J. — State 
V.  Utter,  14  N.  J.  L.  84.  Wis. — Attor- 
ney-General V.  Poote,  11  Wis.  14,  78 
Am.  Dee.  689.  Eng. — ^The  Queen  v. 
Blagden,  10  Mod.  296,  Gilb.  6,  145,  88 
Eng.  Eeprint  736. 

61.  Ala. — Ham  v.  State  ra  rel.  Buck, 
172  Ala.  239,  47  So.  126;  Jackson  v. 
State  ex  rel.  Tillman,  143  Ala.  145,  43 
So.  61.  Ark. — State  v.  Harris,  3  Ark. 
570,  36  Am.  Dee.  460;  State  v.  Ashley, 

1  Ark.   513.     Del. — State   v.   Hancock, 

2  Penne.  252,  45  Atl.  851,  857.  Fla. 
Enterprise  v.  State,  29  Pla.  128,  10  So. 
740;  State  v.  Jones,  16  Fla.  306.  lU. 
People  V.  Darst,  265  111.  354,  106  N".  B. 
936;  People  v.  Walker.  Opera  House 
Co.,  249  111.  106,  94  N.  E.  159;  People 
V.  Heidelberg  Garden  Co.,  233  111.  290, 
84  N.  E.  230  (affirming  124  111.  App. 
831);  People  v.  Central  Union  Tel.  Co., 
232  HI.  260,  83  N.  E.  829;  Clark  v. 
People,  15  HI.  213.  Mo.— State  v. 
Steers,  44  Mo.  223;  State  v.  Kupferle, 
44  Mo.  154,  100  Am.  Dec.  265.  Pa. 
Com.  V.  Cross  Cut  E.   Co.,  53   Pa.   62. 

[a]  Must  Show  Title.^At  common 
law,  the  form  of  the  issue  in  quo 
warranto  between  the  state    and    de- 


fendant is  not  like  that  of  other  civil 
proceedings,  but  the  defendant  must 
show  title  by  his  plea.  People  v. 
Baldridge,  267  111.  190,  108  N.  E.  49. 

[b]  Certainty. — The  plea  must  state 
all  facts  with  sufficient  certainty.  Eex 
V.  Smith,  2  Maule  &  S.  583,  105  Eng. 
Eeprint  499;  Eex  v.  Birch,  4  T.  E.  608, 
100   Eng.   Eeprint   1202. 

62.  Ga.— Whelchel  v.  State.  76  Ga. 
644.  Mich. — People  v.  Eiver  Eaisin  & 
L.  E.  E.  Co.,  12  Mich.  389,  86  Am. 
Dee.  64.  N.  Y. — People  v.  Northern  E. 
Co.,  42  N".  Y.  217.  Pa.— Com.  v.  Shepp, 
10  Phila.  518. 

63.  Del.— See  Brooks  v.  State,  3 
Boyee  1,  79  Atl.  790,  798,  Ann.  Cas. 
1915A,  1133,  51  L.  E.  A.  (N.  S.)  1126. 
N.  Y. — People  v.  Eiohardson,  4  Cow. 
97,  note.  Bng.— Eeg.  v.  Blagden,  Gibb. 
6,  145,  10  Mod.  296,  88  Eng.  Eeprint 
738. 

[a]  Special  Traverse.  —  Where  the 
relator's  title  is  in  issue,  the  defend- 
ant may,  through  the  medium  of  a 
special  traverse,  avoid  the  title  of  the 
plaintiff,  by  pleading  title  in  himself 
or  in  another,  absque  hoc  (without  this) 
that  the  title  is  in  the  plaintiff  as 
averred.  When,  however,  the  relator's 
title  is  not  in  issue  it  '  cannot  bo 
traversed.  Brooks  v.  State,  3  Boyee 
(Del.)  1,  79  Atl.  790,  798,  Ann.  Cas. 
1915A,  1133,  51  L.  E.  A.  (N.  S.)  1126. 

[b]  For  a  plea  and  demurrer  there- 
to, see  State  v.  Hancock,  2  Penne. 
(Del.)  252,  45  Atl.  851,  855<  See  also 
People  V.  Eiordan,  73  Mich.  508,  41 
N.  W.  482,  and  9  Standard  Pboc.  1016. 

64.  Ark.— State  v.  Ashley,  1  Ark. 
513.  Mich. — People  v.  Crawford,  28 
Mich.  88,  89.  Mo. — State  v.  McCann, 
88  Mo.  386. 

Contra,  Attorney-General  v.  Melvor, 
58  Mick.  516,  25  N.  W.  499. 
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they  are  not  inconsistent, *'  and  in  some  states,  especially  under  the 
code  procedure,  the  defendant  may  answer  as  in  an  ordinary  civil 
action.^^ 

b.  Public  Offices.  —  In  a  plea  or  answer  in  proceedings  brought  to 
try  the  right  to  an  office^  the  defendant's  title  to  the  office  must  be 
set  out  at  length."'  An  answer  merely  alleging  that  the  defendant 
was  duly  elected  to  the  office  is  insufficient,"'  since  it  should  show 
that  the  defendant  duly  and  regularly  qualified  under  the  appoint- 
ment or  election  to  the  office  which  he  claims."^  A  plea  attacking 
the  relator's  title  to  the  office  is  not  good'"  unless  he  seeks  possession 
of  the  office  and  his  right  to  it  is  a  material  issue/^    In  jurisdictions 


65.  People  v.  Stratton,  28  Cal.  382; 
People  V.  Heidelberg  Garden  Co.,  233 
111.  290,  84  N.  E.  230,  affirming  124  111. 
App.  331. 

[a]  In  Abatement  and  to  the  Mer- 
its.— State  V.  Seattle  Gas  &  Elec.  Co., 
28  Wash.  488,  68  Pac.  946,  70  Pac. 
114. 

[b]  The   defendant  may,   by  leave 
of  court,  plead  double,  and  where  the  | 
charge  against  him  is  that  he  usurps 
an  office,  he  may  be  allowed  to  set  up  ^ 
several  titles  thereto.    State  v.  M 'Dan- 
iel, 22  Ohio  St.  354. 

[c]  Only  One  Flea  at  Common  Law. 
The  statute  of  4  Anne,  ch.  16,  s.  4,  al- 
lowing a  defendant  to  plead  more  than 
one  plea,  with  leave  of  court,  did  not 
extend  to  informations  in  the  nature 
of  quo  warranto.  Hex  f.  Newland, 
Saver  96,  96  Eng.  Reprint  815;  Eex 
V.  Leigh,  4  Burr.  2143,  2146,  98  Eng. 
Eeprint  117,  and  note.  Under  the  stat- 
ute of  32  Geo.  Ill,  ch.  58,  s.  2,  how. 
ever,  the  defendant  might  plead  sev- 
eral pleas.  Rex  v.  Autridge,  8  T.  R. 
467,  101  Eng.  Reprint  1494.  See  also 
People  ex  rel.  Platner  v.  Jones,  18 
"Wend.  (N.  Y.)  601,  holding  that  de- 
fendant is  entitled  to  only  one  plea. 

66.  See  the  statutes,  and  codes,  and 
also  Mills  V.  State,  2  Wash.  566,  27 
Pac.  560. 

67.  Ala. — State  ex  rel.  Moore  v. 
Waldrop,  158  Ala.  86,  48  So.  394;  New- 
man V.  State,  39  So.  648.  Colo. — ^People 
V.  Horan,  34  Colo.  304,  86  Pac.  252. 
Fla. — Buckman  v.  State,  34  Fla.  48,  15 
So.  697,  24  L.  E.  A.  806;  State  v.  An- 
derson, 26  Pla.  240,  8  So.  1;  State  v. 
Gleason,  12  Fla.  190.  lU. — People  v. 
Baldridge,  267  111.  190,  108  N.  E.  49; 
Majssey  v.  People,  201  111.  409,  66  N.  E. 
392;  McPhail  v.  People,  160  111.  77, 
43  N.  E.  382,  52  Am.  St.  Eep.  306; 
Oatlett  V.  People,  151  HI.  16,  37  N.  E. 
855;  People  ex  rel.  Hoyne  v.  Hennessey, 
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184  III.  App.  71;  People  v.  Garrett,  157 
111.  App.  377.  Mich. — People  v.  Craw- 
ford, 28  Mich.  88;  People  v.  Van 
Cleve,  1  Mich.  362,  53  Am.  Dec.  69. 
Neb. — State  v.  Tillma,  32  Neb.  789,  49 
N.  W.  806.  N.  J. — Davis  v.  Davis,  57 
N.  J.  L.  203,  31  Atl.  218.  Pa.— Com. 
V.  Jackson,  248  Pa.  530,  94  Atl.  233. 
Can. — ^Burroughs  v.  Barron,  30  Lower 
Can.  Jur.  80. 

[a]  Resignation  Pending  Proceed- 
ing.— Where  defendants,  charged  with 
usurpation  of  office,  pending  quo  war- 
ranto proceeding,  resign,  their  resigna- 
tion constitutes  no  .answer.  Their  suc- 
cessors stand,  as  to  the  unexpired  term, 
in  their  shoes,  and  will  be  bound  by 
the  judgment.  State  v.  M 'Daniel,  22 
Ohio   St.   354. 

68.  State  v.  Philips,  30  Pla.  579,  11 
So.  922;   State  v.  Day,  14  Fla.  9. 

[a]  Negative  Pregnant. — The  plea 
must  avoid  a  negative  pregnant.  State 
V.   Anderson,   26  Fla.   240,   8   So.   1. 

69.  Fla.— State  v.  Philips,  30  Fla. 
579,  11  So.  922.  111.— Massey  v.  People, 
201  111.  409,  66  N.  E.  392;  People  v. 
Gary,  196  111.  310,  63  N.  E.  749; 
Simons  v.  People,  18  111.  App.  588. 
Mo. — State  v.  McCann,  88  Mo.  386. 
Neb.— People  v.  McCallum,  1  Neb. 
182. 

70.  Colo.— People  v.  Abbott,  16  Cal. 
358.  Fla.— State  v.  Philips,  30  Fla. 
579,  11  So.  922;  State  v.  Anderson,  26 
Fla.  240,  8  So.  1;  Lake  v.  State,  18 
Fla.  501.  111. — Massey  v.  People,  201 
111.  409,  66  N.  E.  392;  Clark  v.  People, 
15  111.  213.  mch.— People  v.  Robert- 
son, 27  Mich.  116.  N.  J.— Davis  v. 
Davis,  57  N.  J.  L.  80,  30  Atl.  184; 
Edelstein  v.  Fraser,  56  N.  J.  L.  3  28 
Atl.  434.  Ohio.— State  v.  Brown,'  60 
Ohio  499,  54  N.  E.  467. 

71.  la.— Dyer  v.  Bagwell,  54  Iowa 
487,  6  N.  W.  712.  Mich.— Vrooman  v. 
Michie,  69  Mich.  42,    36    N.    W.    749- 
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where  the  defendant  may  set  up  more  than  one  plea,'^  he  may  set 
up  different  titles  to  the  office.'^ 

e.  Franchises.  —  Under  the  ancient  writ  for  usurpation  of  a  fran- 
chise, the  defendants  could  make  full  answer  by  simply  pleading  their 
charter,  and,  under  the  modern  information,  the  act  of  the  legis- 
lature constituting  the  defendants  a  corporation  is  a  proper  plea.''* 
The  plea,  however,  must  either  justify  or  disclaim,^^  and  where  the 
information  or  complaint  alleges  facts  tending  to  show  an  illegal  and 
pretended  corporate  organization,  such  facts  must  be  specifically  de- 
nied by  the  answer.^" 

7.  The  Eeplication,  or  Reply.  —  To  the  plea  or  answer  the  re- 
lator may  demur,"  or  file  his  replication  or  reply.'^  To  the  special 
matter  by  way  of  justification  in  the  plea,  the  relator  may  reply  by 
new  matter  in  confession  and  avoidance,^^  but  a  replication  which 


People  V.  Hartwell,  12  Mich.  508,  86 
Am.  Dec.  70.  N.  J. — Manahan  v.  Watts, 
64  N.  J.  L.  465j  45  Atl.  813. 

72.  See  supra,  V,  E,  6j  a. 

73.  People  v.  Stratton,  28  Cal.  382; 
State  V.  McDaniel,  22  Ohio  St.  854. 

74.  Ark. — State  v.  Mississippi,  O.  & 
E.  E.  Co.,  20  Ark.  495.  Micll.— Attor- 
ney-General V.  Michigan  State  Bank,  2 
Dougl.  359,  43  Am.  Dec.  455.  Miss. 
See  State  v.  Brown,  34  Miss.  688,  33 
Miss.  500.  Ohio. — State  v.  Pennsyl- 
vania, etc.  Canal  Co.,  23  Ohio  St.  121. 

75.  Distilling  &  Cattle  Feeding  Co. 
V.  People,  156   111.  448,  41   N.  E.   188, 

47  Am.  St.  Eep.  200;  People  v.  Eiver 
Eaisin  &  L.  B.  E.  Co.,  12  Mich.  389, 
86  Am.  Dec.  64.  See  People  v.  Thomp- 
son, 16  Wend.  (N.  Y.)  655,  and  supra, 
V,  E,  6,  a. 

76.  People  v.  Stanford,  77  Cal.  360, 
18  Pac.  85,  19  Pac.  693,  2  L.  E.  A. 
92;  People  v.  Lowden,  67  Cal.  xx,  8 
Pac.  66.  Compare  State  ex  rel.  White 
V.  Citizens  Light  &  Power  Co.,  172 
Ala.  232,  55  So.  193. 

77.  See  supra,  V,  E,  5. 

'78.  Genu. — State  v.  Lewis,  51  Conn. 
113,  giving  form  of  a  replication.  Del. 
Brooks  V.  State,  3  Boyce  1,  79  Atl. 
790,  798,  Ann.  Cas.  1915A,  1133,  51 
L.  E.  A.  (N.  S.)  1126.  111.— People  v. 
Kankakee  E.  Imp.  Co.,  103  111.  491, 
511.  Mich. — People .  v.  Crawford,  28 
Mich.  88.  Mo. — State  v.  McCann,  88 
Mo.  386. 

As  to  replication  generally,  see  the 
title  "Eeplication  and  Reply." 

79.  Fla.  —  State  ex  rel.  Ellis  v. 
Tampa   Water   Wks.   Co.,   57  Pla.   533, 

48  So.  639,  22  L.  E.  A.  (N.  S.)  680. 
ni.— People  V.  Strawn,  265  111.  292,  106 
N.  E.  840;  People  v.  McDonald,  264  111. 


514,  106  N.  E.  501,  Ann.  Cas.  1914D, 
225.  See  People  v.  Walker  Opera 
House  Co.,  249  111.  106,  94  N.  E.  159; 
People  j;.  Central  Union  Tel.  Co.,  232 
111.  260,  83  N.  E.  829;  People  v. 
Kankakee  E.  Imp.  Co.,  103  111.  491. 
Mich. — Attorney-General  v.  Booth,  143 
Mich.  S9,  106  N.  W.  868;  Attorney- 
General  V.  May,  97  Mich.  568,  56  N.  W. 
1035;  People  v.  Plymouth  P.  E.  Co.,  31 
Mich.  178;  People  v.  Crawford,  28  Mich. 
88.  Mo.— State  v.  West  End  Light, 
etc.  Co.,  246  Mo.  653,  152  S.  W.  76; 
State  V.  MeCann,  88  Mo.  386.  N.  H. 
State  V.  Olcott,  6  N.  H.  74.  N.  Y. 
People  V.  Bank  of  Niagara,  6  Cow. 
196;  People  v.  Eichardson,  4  Cow.  97, 
119.  Ohio. — State  v.  Pennsylvania,  etc. 
Canal  Co.,  23  Ohio  St.  121.  Eng. — The 
Queen  v.  Blagden,  Gilb.  6,  145,  10 
Mod.  296,  88  Eng.  Eeprint  736. 

[a]  When  a  charter,  regular  upon 
Its  face,  (1)  is  pleaded  by  respondent, 
it  is  competent  for  relator  to  show, 
by  replication,  that  such  charter  has 
become  forfeited  by  the  act  of  re- 
spondent, or,  that  it  does  not,  in  fact 
and  in  law,  confer  the  particular  fran- 
chise in  dispute.  State  v.  Pennsylvania 
&  Ohio  Canal  Co.,  23  Ohio  121.  (2) 
The  replication,  moreover,  may  set  up 
several  distinct  causes  of  forfeiture. 
People  V.  Manhattan  Co.,  9  Wend.  (N. 
Y.)  351.  (3)  And  though  usurpafion 
is  charged  in  the  information,  aver- 
ment of  a  forfeiture  in  the  reply  is 
not  a  departure.  State  v.  West  End 
Light  &  P.  Co.,  246  Mo.  653,  152  S. 
W.  76. 

[b]  The  replication  should  not  take 
issue  on  the  absque  hoc  clause  of  the 
plea,  as  regularly  it  should  in  special 
traverse,  but  should  reply  to  the  spe- 
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states  but  a  conclusion  of  the  pleader,  is  demurrable.*" 

8.  Further  Pleadings.  —  Under  the  common  law  procedure,  there 
may  be  pleadings  in  quo  warranto  cases  subsequent  to  the  replication. 
In  such  cases,  the  pleadings  proceed  as  in  other  ^  common  law  civil 
actions.^^  For  example,  the  defendant  in  his  rejoinder  can  either 
traverse  any  of  the  allegations  of  the  replication,*^  or,  admitting  the 
same,  he  may  confess  and  avoid,'"  and,  in  the  latter  case,  the  plaintiff 
can  file  a  surrejoinder.**  Allegations  by  way  of  confession  and  avoid- 
ance in  the  replication  if  not  traversed,  or  confessed  and  avoided,  are 
taken  as  true.*^ 

9.  Amendments.  —  The  general  rules  as  to  amendments  are  ap- 
plicable to  proceedings  upon  an  information  in  nature,  of  quo  war- 
ranto, the  same  as  in  other  pleadings  in  civil  actions,*^  whether  the 
proposed  amendment  be  as  to  matter  of  form,*'  or  of  substance.** 


cial  matter  so  that  the  defendant  may 
know  how  to  apply  Ms  defense.  State 
V.  Olcott,  6  N.  H.  74;  The  Queen  v. 
Blagden,  Gilb.  6,  145,  10  Mod.  296, 
88  Eng.  Reprint  736. 

80.  People  v.  Baldridge,  '267  111.  190, 
108  N.  E.  49. 

81.  Me.— See  State  v.  York  Light  & 
Heat  Co.,  113  Me.  144,  93  Atl.  61. 
Mich. — See  Swart  v.  Chippewa  Circuit 
Judge,  119  Mich.  598,  78  N.  W.  662. 
N.  Y. — People  v.  Eichardson,  4  Cow. 
97,  118.  Ohio.— State  v.  Taylor,  25 
Ohio  St.  279. 

See  generally  the  title  "Rejoinder 
and  Subsequent  Pleadings." 

Forms. — ^Forms  of  rejoinder  and  sur- 
rejoinder are  given  in  6  Wentworth's 
Plead.,  58,  et  seq.  See  also  State  v. 
Foster,  7  K.  J.  L.  101. 

Demurrer  to  replication,  see  supra, 
V,  E,  5. 

82.  Attorney-General  v.  May,  97 
Mich.  568,  56  N.  W.  1035;  Com.  v. 
Atlantic  &   G.  W.  E.  Co.,  53  Pa.  9. 

83.  Swart  v.  Chippewa  Circuit 
Judge,  119  Mich.  598,  78  N.  W.  662; 
Attorney-General  v.  May,  97  Mich.  568, 
56  N.  W.  1035;  People  v.  Niagara 
Bank,  6  Cow.    (N.  T.)   196. 

84.  Attorney-General  v.  May,  97 
Mich.  568,  56  N.  W.  1035. 

85.  State  v.  Taylor,  25  Ohio  St. 
279. 

86.  Ala.— "West  End  v.  State,  138 
Ala.  295,  36  So.  423.  Fla.— State  v. 
Gleason,  12  Pla.  190.  HI.— McDonald 
V.  People,  214  111.  83,  73  N.  B.  444; 
Hinze  v.  People,  92  111.  406;  Handy  v. 
People,  29  111.  App.  99.  la. — State  v. 
Dea  Moines  City  Ey.  Co.,  135  Iowa 
694,  109  N.  "W.  867.  Me.— State  v. 
York  Light  &  Heat  Co.,  113  Me.  144, 
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93  Atl.  61.  Miss.— Kelly  v.  State,  79 
Miss.  168,  30  So.  49.  Mo. — State  ex 
ret  Eose  v.  Job,  205  Mo.  1,  103  S.  W. 
493.  N.  Y.— People  v.  Clark,  4  Cow. 
95.  Pa. — Com.  V.  Safe  Deposit,  etc. 
Co.,  242  Pa.  177,  88  Atl.  1004;  Com. 
v.  Graham,  64  Pa.  339;  Com.  v.  Com- 
mercial Bank,  28  Pa.  383;  Com.  v.  GUI, 
3  Whart.  228.  Tex. — Hunnicutt  v. 
State,  75  Tex.  233,  12  S.  W.  106.  Vt. 
State  ex  rel.  Ballard  v.  Greene,  87  Vt. 
94,  88  Atl.  515. 

See  generally  the  titles  "Amend- 
ments and  Jeofails;"  "New  Cause  of 
Action  or  Defense;"   "Parties." 

[a]  General  statutory  provisions  re- 
lating to  amendments  apply  to  proceed- 
ings in  quo  warranto.  Ala. — West  End 
V.  State,  138  Ala.  295,  36  So.  423.  Tex. 
Davis  V.  State,  75  Tex.  420,  12  S.  W. 
957.  Wis. — State  v.  Baker,  38  Wis. 
71. 

[b]  Before  or  at  the  Trial. — The 
commonwealth  is  entitled  to  amend  the 
information  either  on  or  before  the 
trial.  Com.  v.  Commercial  Bank,  28  Pa. 
383. 

[e]  England. — (1).  Amendments  in 
quo  warranto,  on  special  motion,  stand 
on  the  same  footing  as  in  other  actions. 
Com.  Dig.,  c.  4;  Rex  v.  Blatchford,  4 
Burr.  2147,  98  Eng.  Reprint  119;  Rex 
V.  Philips,  1  Burr.  292,  97  Eng.  Eeprint 
321.  (2)  The  rules  of  the  supreme 
court  as  to  amendments  apply  to  quo 
warranto  informations  as  far  as  they 
are  relevant.  Laws  of  Eng.,  vol.  10, 
sec.  284. 

87.  Koven  v.  Stanley,  84  N.  J.  L. 
446,  87  Atl.  89;  State  v.  Baker,  38 
Wis.  71. 

88.  U.  S. — Gunton  v.  Ingle,  4  Craneh 
C.  C.  438, 11  Fed.  Cas.  No.  5,870.    Mich. 
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P.  Trial  oe  Heaeing.  —  1.  In  General.  —  While  judgment  may- 
be given  without  a  trial  where  a  defendant  fails  to  answer,  and  neither 
disclaims  nor  justifies,^^  yet  where  the  parties  appear  and  the  plead- 
ings reach  an  issue,  a  trial  or  hearing  is  required,^"  and,  as  a  general 
rule,  the  issues  presented  by  the  pleadings  are  tried  in  the  same 
manner  as  in  ordinary  civil  cases.^^  The  court  tries  the  true  merits 
of  the  controversy,"^  and  every  essential  fact  to  establish  the  right  to 
the  relief  demanded  must  be  proved  upon  the  trial  without  any  refer- 
ence to  the  preliminary  order  or  proceeding."'  The  scope  of  the  hear- 
ing or  trial  depends,  however,  upon  the  extent  of  the  relief  given  by 
the  remedy,  and  this  varies  in  the  different  jurisdictions."* 

2.  Jury.  —  At  common  law,  neither  the  relator  nor  the  respondent 
was  entitled  as  a  matter  of  right  to  a  jury  trial  in  quo  warranto  pro- 
ceedings."^   Such  right  was,  however,  expressly  conferred  by  the  act 


Attorney-General  v.  Page,  38  Mich. 
286.  Mo. — State  v.  Business  Men's 
Club,  178  Mo.  App.  548,  163  S.  W.  901, 
continuation  of  acts  up  to  time  of 
trial,  under  statute  permitting  amend- 
ments before  final  judgment.  Pa. — Com. 
V.  Swank,  79  Pa.  154;  Com.  v.  West,  5 
Pa.  Co.  Ct.  219. 

[a]  Adding  New  Count. — ^In  the 
ease  of  People  v.  Clark,  4  Cow.  (N.  Y.) 
95,  the  attorney-general  was  permitted 
to  amend  the  information  by  adding  a 
new  count. 

[b]  The  county  attorney  may  file  a 
supplemental  or  amended  information 
without  the  concurrence  of  the  relator, 
so  long  at  least  as  he  sets  forth  sub- 
stantially the  same  cause  of  action 
which  the  relator  has  before  attempted 
to  plead.  Hunnieut  v.  State,  75  Tex. 
233,  12  S.  W.  106. 

89.  111. — Place  v.  People,  83  111.  App. 
84.  Mich. — People  v.  Robertson,  27 
Mich.  116;  People  v.  Connor,  13  Mich. 
238.  Mo. — State  v.  McCann,  88  Mo. 
386.  K.  I. — State  v.  Kearn,  17  E.  I. 
391,   22   Atl.   322,   1018. 

90.  111.— Paul  V.  People,  82  111.  82. 
Miss. — State  v.  Brown,  34  Miss.  688. 
Pa. — Com.  V.  Sparks,  6  Whart.  416. 

91.  See  People  v.  Paisley,  81  111. 
App.  52. 

[a]  The  action  is  tried  with  the 
same  rules  of  procedure  that  apply  to 
other  civil  actions.  State  v.  Harper, 
94  Kan.  478,  146  Pae.   1169. 

92.  State  ex  rel.  Lochschmidt  v. 
Eaisler,  133  Wis.  672,  114  N.  W.  118, 
the  legal  election,  for  example,  of  the 
incumbent,  not  merely  the  official  dec- 
laration of  his  election. 

93.  State  v.  Des  Moines  City  Ey. 
Co.,  135  Iowa  694,  109  N.  W.  867. 


94.  See  infra,  V,  I,  1. 

95.  Ala. — Taliaferro  v.  Lee,  97  Ala. 
92,  13  So.  125.  Ark.— State  v.  Johnson, 
26  Ark.  281.  But  see  Louisiana  &  N. 
W.  E.  Co.  V.  State,  75  Ark.  435,  88 
S.  W.  559,  5  Ann.  Cas.  637.  Mo.— State 
V.  Lupton,  64  Mo.  415,  27  Am.  Eep. 
253;  State  v.  Vail,  53  Mo.  97.  Neb. 
State  V.  Moores,  56  Neb.  1,  76  N.  W. 
530.  Wash.— State  v.  Doherty,  16 
Wash.  382,  47  Pac.  958,  58  Am.  St, 
Eep.  39. 

La]  A  diversity  of  opinion  is  to  be 
found  in  the  adjudicated  cases  as  to 
whether  or  not  the  right  to  a  jury 
trial  existed  at  teommou  law  of  issues 
joined  on  writs  of  quo  warranto.  In 
discussing  this .  question  Mr.  Chief  Jus- 
tice McClure,  in  State  v.  Johnson,  26 
Ark.  281,  290,  says:  "Whether  the 
right  of  trial  by  jury  ever  existed 
as  a  matter  of  right  in  quo  warranto 
is  not  a  matter  easily  determined  by 
direct  precedent.  The  respondent 
claims  that  such  is  the  untSorm  prac- 
tice, not  only  in  this  country,  but  in 
England,  and  in  support  of  that  posi- 
tion quite  a  number  of  authorities 
have  been  submitted  to  our  considera- 
tion. On  a  careful  examination  of 
the  authorities  cited,  we  have  found 
them  to  apply  to  informations  in  the 
nature  of  a  quo  warranto."  Further 
in  the  opinion  it  is  observed:  "In  in- 
formation in  the  nature  of  a  quo  war- 
ranto, it  is  expressly  provided  by  an 
act  of  Parliament  (3  Geo.,  2  eh.,  25) 
that  a  jury  shall  be  struck  before  a 
proper  officer  on  the  demand  of  the 
king  or  the  respondent.  This  statute 
was  passed  for  the  special  purpose  and 
to  the  end  that  his  majesty's  courts, 
at  Westminster,  might  be  provided  with 
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of  parliament  in  1730,  known  as  3  George  II,  eh.  25,^^  and  in  a 
great  many  jurisdictions,  at  the  present  time,  the  parties  have  a  right 
to  have  a  jury  pass  upon  questions  of  fact  in  such  proceedings  j"'  but 


juries  to  try  questions  of  fact.  If 
this  right  existed  before  this  time,  it 
was  certainly  a  work  of  supererogation 
on  the  part  of  Parliament  to  enactT;he 
law,  and  the  inference  to  be  drawn 
from  this  fact  is,  that,  prior  to  the 
date  of  the  statute,  the  issues  of  fact 
were  tried  by  the  court,  even  in  cases 
of  informations  in  the  nature  of  quo 
warranto,  which,  at  best,  is  but  little 
more  than  a  summary  proceeding  to 
ascertain  the  right  to  an  ofS.ce." 
Quoted  in  State  v.  SengBtacken,  61  Ore. 
455,  122  Pao.  292,  295,  Ann.  Cas.  1914B, 
230. 

Distinction  between  writ  and  infor- 
mation, see  16  Standard  Pkoc.  905, 
notes  57  and  58. 

[b]  The  constitutional  right  of  trial 
ty  jury  as  it  existed  ,at  common  law 
(1)  gives  no  right  to  a  jury  trial  in 
quo  warranto  eases.  See  Ala. — Talia- 
ferro V.  Lee,  97  Ala.  92,  13  So.  125. 
Mo. — State  v.  Lupton,  64  Mo.  415,  27 
Am.  Eep.  253.  Ore. — State  v.  Seng- 
stacken,  61  Ore.  455,  122  Pac.  292,  296, 
Ann.  Cas.  1914B,  230.  Wash.— State  v. 
Doherty,  16  Wash.  382,  47  Pac.  958, 
58  Am.  St.  Rep.  39.  (2)  In  other 
jurisdictions,  however,  a  jury  trial  in 
such  cases  is  held  to  be  a  constitution- 
al guarantee.  See  !Fla. — Van  Dorn  v. 
State,  34  Ma.  62,  15  So.  701;  Buck- 
man  V.  State,  34  Fla.  48,  15  So.  697, 
24  L.  E.  A.  806.  Idaho.— People  v. 
Havird,  2  Idaho  531,  25  Pac.  294,  10 
L.  B.  A.  831.  Mich.— People  v.  Does- 
burg,  16  Mich.  133.  N.  Y.— Metz  v. 
Maddox,  189  N.  Y.  460,  82  N.  E.  507. 
Wis.- State  v.  McDonald,  108  Wis.  8, 
84  N.  W.  171,  81  Am.  St.  Rep.  878. 

96.  Ala. — Taliaferro  v.  Lee,  97  Ala.' 
92,  13  So.  125.  Kan.— Wheeler  v.  Cald- 
well, 68  Kan.  776,  74  Pac.  1031.  Tenn. 
State  V.  Standard  Oil  Co.  of  Ky.,  120 
Tenn.  86,  110  S.  W.  565,  574,  saying 
that  in  states  where  English  statutes 
passed  prior  to  July  4,  1776,  are  in 
force,  the  right  to  a  jury  trial  is  set- 
tled by  this  statute. 

97.  Ala. — Taliaferro  v.  Lee,  97  Ala. 
92,  13  So.  125,  by  statute  in  some  par- 
ticular cases.  Conn. — State  v.  Norwalk 
&  D.  Tp.  Co.,  10  Conn.  157.  See  State 
V.  Lewis,  51   Conn.  113,  holding  that 


special  act  relating  tp  a  city  ofiScer 
not  unconstitutional  because  no  trial 
tiy  jury  permitted.  Fla. — Van  Dorn 
V.  State,  34  Fla.  62,  15  So.  701;  Buck- 
man  V.  State,  34  Fla.  48,  15  So.  697, 
24  L.  R.  A.  806.  IdaJio. — People  v. 
Havird,  2  Idaho  531,  25  Pac.  294,  10 
L.  E.  A.  831.  111. — Latham  v.  People, 
95  111.  App.  528.  la. — State  v.  Funck, 
17  Iowa  365.  Mich. — Harbaugh  v, 
Cicotte,  33  Mich.  241;  People  v.  Does- 
burg,  16  Mich.  133.  N.  Y.— People  v. 
Albany  &  S.  E.  Co.,  57  N.  Y.  161. 
See  Metz  v.  Maddox,  189  N.  Y.  460, 
82  N.  E.  507,  121  Am.  St.  Eep.  909. 
Okla. — State  ex  ret  West  v.  Cobb,  24 
Okla.  662,  104  Pac.  361,  24  L.  R.  A. 
(N.  S.)  639.  Pa.— Com.  v.  Smith,  45 
Pa.  59;  Com.  v.  Woelper,  3  Serg.  & 
R.  29,  8  Am.  Dec.  628.  Tex.— Merritt 
V.  State,  42  Tex.  Civ.  App.  495,  94 
S.  W.  372.  Wis.— State  v.  McDonald, 
108  Wis.  8,  84  N.  W.  171,  81  Am. 
St.  Eep.  878;  State  v.  Norton,  46  Wis. 
332,  1  N.  W.  22.  See  State  ex  rel. 
Crain  v.  Acker,  142  Wis.  394,  125 
N.  W.  952,  as  to  withholding  matter 
from  the  jury. 

[a]  In  proceedings  to  cancel  a  char- 
tea:  or  franchise  a  jury  trial  is  a  con- 
stitutional right.  Louisiana  &  N.  W. 
E.  Co.  V.  State,  75  Ark.  435,  88  S.  W. 
559,  5  Ann.  Cas.  637. 

[b]  Jury  in  Supreme  Court. — The 
case  of  State  v.  Foster,  32  Kan.  14, 
3  Pac.  534,  presents  a  complete  trial 
by  jury  on  issues  of  fact  before  the 
supreme  court  in  an  information  in 
the  nature  of  quo  warranto.  The  right 
of  trial  by  jury  on  such  issues  was 
demanded  and  accorded  by  the  court, 
though  it  is  stated  to  have  been  done 
ex  gratia.  The  suprem'e  court  of  Wis- 
consin, in  the  case  of  State  v.  Mess- 
more,  14  Wis.  115,  ordered  a  trial  by 
jury  in  that  court  on  issues  of  fact 
raised  in  such  a  proceeding,  on  the 
ground  that  it  was  a  case  of  public 
interest  and  importance,  and  should  be 
then  determined.  Compare  Standard 
Oil  Co.  V.  Missouri.  224  XT.  S.   270,  32 

I  Sup.    Ct.    406,    56    L.    ed.    760;    State 
V.    Minnesota    Thresher    Mfg.    Co.,    40 
I  Minn.  213,  41  N.  W.  1020,  3  L.  E.  A. 
'  510. 


Vol,  XXII 


QVO  WARRANTO 


87 


in  other  states  a  jury  is  not  demandable  as  a  right.*' 

3.  Evidence. — ^  Matters  of  evidence  in  connection  with  quo  war- 
ranto proceedings  are  treated  in  another  work.*' 

4.  Scope  or  Extent  of  Hearing  or  Trial.  —  The  relief  to  he  granted 
does  not  depend  upon  the  prayer  for  relief,  but  upon  the  complaint 
and  the  evidence.^  In  connection  with  the  alleged  usurpation  of 
public  office,  the  main  issue,  at  common  law,  is  the  right  of  the 
respondent  to  hold  it,^  and,  at  common  law,  in  proceedings  ex  officio 
by  the  attorney-general,  the  qualifications  for  the  office  of  any  person 
other  than  the  incumbent  cannot  be  considered.'  Under  the  statutes, 
however,  providing  for  quo  warranto  to  try  title  to  office,  the  title 
of  the  relator,  as  well  as  of  the  respondent,  may  be  determined.* 

In  eases  involving  the  right  to  public  office,  the  necessary  qualifica- 
tions of  the  respondent  for  the  office  are  a  proper  part  of  the  hear- 
ing,=  but  the  qualifications  of  electors  are  not  in  issue,*  unless  the 
statute  may  provide  for  an  issue  to  be  formed  upon  such  a  question.^ 
In  a  strict  quo  warranto  proceeding  charging  the  usurpation  of  office, 
ballots  cannot  be  inspected,  since  it  is  not  an  election  contest,'  al- 
though, under  the  statutes,  authorizing  quo  warranto  proceedings  for 
the  determination  of  alleged  illegal  elections,  the  ballots  may  be 
investigated  and  recounted.®    Where  quo  warranto  is  brought  to  oust 


98.  See  16  Standard  Peoc.  904,  and 
supra,  this  gection. 

Jury  trial  in  special  proceedings,  see 
16   Standard   Pkoc.   881. 

Jury  in  statutory  election  contests, 
see  8  Standard  Proc.  59. 

99.  See  Encyclopedia  of  Evidence, 
title  "Quo  Warranto." 

1.  State  V.  York  Light  &  Heat  Co., 
113  Me.  144,  93  Atl.  61.  See  Standard 
Oil  Co.  V.  Missouri,  224  U.  S.  270,  32 
Sup.  Ct.  406,  56  L.  ed.  760;  State  ex 
rel.  Weatherly  v.  Birmingham  Water 
Work's  Co.,  185  Ala.  388,  64  So.  23, 
Ann.  Cas.  1916C,  166. 

2.  State  V.  Townsley,  56  Mo.  107; 
Albright  v.  Territory,  13  N.  M.  64,  79 
Pac.  719,  11  Ann.  Cas.  1165,  dismissed 
in  200  U.  S.  9,  26  Sup.  Ct.  210,  50 
L.  ed.  346. 

3.  State  «.  Townsley,  56  Mo.  107; 
State  V.  Vail,  53  Mo.  97;  Hunter  v. 
Chandler,  45  Mo.  452. 

4.  Lane  v.  Otis,  68  N.  J.  'L.  656, 
54  Atl.  442,  68  N.  J.  L.  64,  52  Atl. 
309. 

[a]  Both  Remedies  in  One  Proceed- 
ing.— A  municipal  employe  who  has 
been  wrongfully  removed  from  office 
can  in  one  proceeding  seek  the  ouster 
of  his  successor  and  also  his  own  re- 
insfalement.  State  ex  rel.  Powell  v. 
Passett,   69   Wash.   555,   125   Pac.   963. 

5.  Oal. — People    v.    Woodbury,     14 


Cal.  43.  Del.— State  ex  rel.  Woleott 
V.  Kuhns,  4  Boyce  416,  89  Atl.  1. 
Miss. — Brady  v.  Howe,  50  Miss.  607. 
Va. — Eoyall  v.  Thomas,  28  Gratt.  130, 
26  Am.  Eep.  335. 

6.  State  V.  Mason,  77  Mo,  189; 
State  V.  Vail,  53  Mo.  97. 

7.  See  People  v.  Kamps,  129  Mich. 
217,  88  N.  W.  475. 

8.  State   V.  Prancis,   88   Mo.   557. 
As  to  election  contests,  see  the  title 

"Elections." 

9.  Colo. — ^People  v.  Londoner,  13 
Colo.  303,  22  Pac.  764,  6  L.  E.  A.  444. 
Ind.— State  v.  Shay,  101  Ind.  36.  Nev. 
State  ex  rel.  Springmeyer  v.  Baker,  35 
Nev.  300,  129  Pac.  452.  N.  Y.— People 
v'!  McCausland,  54  How.  Pr.  151.  N.  C. 
State  V.  Midgett,  151  N.  C.  1,  65  S.  E. 
441;  Baxter  v.  Ellis,  111  N.  C.  124, 
15  S.  E.  938,  17  L.  E.  A.  382.  Tex. 
State  V.  Owens,  63  Tex.  261.  Wis. 
State  V.  MeUike,  81  Wis.  574,  51  N. 
W.  875;  State  v.  Pierpont,  29  Wis. 
608;  State  v.  Tierney,  23  Wis.  430; 
Attorney-General  v.  Barstow,  4  Wis. 
567;  Attorney-General  v.  Ely,  4  Wis. 
420. 

[a]  Commissioner  To  Count  the 
Ballots. — Under  some  of  the  statutes, 
the  court  in  quo  warranto  proceedings 
involving  the  right  to  a  public  ofSce 
has  authority  to  appoint  a  commission- 
er to   examine  and  count   and  report 
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one  from  an  appointive  office,  the  court  will  not  consider  any  of  the 
powers  of  the  appointing  officer  or  board  other  than  that  under  which 
the  alleged  illegal  appointment  was  made,*"  nor  will  the  motives  of 
the  appointive  officer  be  questioned,^^  nor,  in  the  absence  of  allegations 
of  fraud,  can  the  orders  of  a  court  appointing  an  official  be  attacked 
in  quo  warranto  proceedings  against  such  official.^^  In  proceedings 
to  remove  a  public  officer  for  misconduct,  the  alleged  misconduct  may 
be  determined  without  a  previous  trial  and  conviction  in  a  criminal 
prosecution,^^  although  where  a  public  official  is  charged  with  viola- 
tion of  duty,  the  issue  is  defendant's  good  faith  in  his  official  con- 
duct.^* According  to  some  of  the  cases,  when  a  usurpation  of  munici- 
pal office  is  charged,  the  question  of  the  corporate  existence  of  the 
municipality  may  be  raised  and  decided,  since  this  question  involves 
the  legal  existence  of  the  office  itself.^^ 

In  proceedings  to  try  the  right  of  defendants  to  exercise  the  fran- 
chise of  a  corporation,  the  constitutionality  of  a  statute  under  which 
the  alleged  corporation  was  organized  is  a  proper  subject  of  inquiry.^" 
"Whether  the  corporators  intended  to  carry  out  in  good  faith  the  pur- 
poses of  their  organization  cannot,  however,  be  considered,^'  and 
whether  the  alleged  corporation  has  been  a  corporation  de  facto,  or 
whether  its  acts  are  void,  are  not  matters  for  determination.^*  In 
an  action,  moreover,  to  oust  a  foreign  corporation  from  the  state, 
the  action  of  the  charter  board  in  refusing  an  application  to  the  de- 
fendant to  do  business  in  the  state,  is  not  in  issue. ^^ 

G.  Injunction  and  Receivership.  —  While  injunction  is  not  a 
substitute  for  quo  warranto,^"  yet  it  seems  that  pending  quo  warranto 
proceedings  a  temporary  injunction  may  be  granted  as  an  incident 
to  the  main  action,  to  hold  matters  in  statu  quo.^^    But  receivership 


upon  the  ballots.  See  State  ■ex  rel. 
Springmeyer  v.  Baker,  35  Nev.  300,  129 
Pae.  452. 

10.  Newport  v.  Horton,  22  E.  I.  196, 
47  Atl.  312,  50  L.  E.  A.  330. 

11.  State  17.  Adams,  2  Stew.  (Ala.) 
231. 

12.  People  ex  rel.  Harrison  v.  Comrs. 
of  Mineral  Marsh  Drainage  Diat.,  193 
111.  428,  62  N.  E.  225. 

13.  Kan. — State  v.  'Ijinkle,  70  Kan. 
396,  78  Pac.  854.  Pa.— Com.  v.  Walter, 
83  Pa.  105,  24  Am.  Eep.  154;  Com.  v. 
Allen,  70  Pa.  465. 

14.  State  V.  Trinkle,  70  Kan.  396, 
78  Pae.  854. 

15.  Colo. — People  v.  Lockhard,  26 
Colo.  App.  439,  143  Pac.  273,  277. 
111.— See  People  v.  Waite,  213  111.  421, 
72  N.  E.  1087.  Mo.— State  v.  Coffee, 
59  Mo.  59.  See  State  v.  Weatherby, 
45  Mo.  17.  N.  Y. — People  v.  Carpen- 
ter, 24  N.  Y.  86.  Tex.— Ewing  v.  State, 
81  Tex.  172,  16  S.  "W.   872. 

16.  Attorney-General  v.  Perkins,  73 
Mich.  303,  41  N.  W.  426. 
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17.  State  V.  Beck,  81  Ind.  500. 

18.  Society  Perun  v.  Cleveland,  43 
Ohio  St.  481,  3  N.  E.  357. 

[a]  De  Facto  Corporation  No  De- 
fense.— The  fact  that  the  corporation 
is  a  de  facto  one  is  no  defense,  it 
must  show  a  substantial  compliance 
with  the  statute.  People  v,  Mackey, 
255  111.  144,  99  N.  E.  370. 

[b]  Franchise. — Damming  ITavigable 
Waters. — A  proceeding  brought  by  the 
state  to  determine  the  validity  of  a 
franchise  granted  to  a  water  power 
company  involves  no  consideration  of 
the  right  of  tie  defendant  to  build 
a  dam  on  a  navigable  stream  without 
the  consent  of  the  federal  authorities. 
Valentine  v.  Berrien  Springs  Water- 
Power  Co.,  128  Mich.  280,  87  N.  W. 
370.- 

19.  State  V.  Kansas  Natural  Gas  Co., 
71  Kan.  785,  81  Pac.  506. 

20.  See  supra,. HI,  B,  1. 

21.  See  Paine  v.  Keller,  22  Ohio  C. 
C.   (N.  S.)   81,  85. 
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is  not  an  appropriate  remedy  in  quo  warranto  proceedings,  unless 
by  statute.^^ 

H.  Reference.  —  "While  a  reference  would  ordinarily  not  seem  to 
be  appropriate  to  a  quo  warranto  proceeding,^^  yet  in  some  states  in 
proceedings  before  an  appellate  court,  a  commissioner  to  take  testi- 
mony may  be  appointed.^* 

I.  Judgment.  —  1.  In  General.  —  Under  the  English  common 
law,  a  judgment  of  seizure  was  entered  for  the  abuse  of  a  granted 
franchise,  but  in  ease  of  pure  usurpation,  connected  with  no  right  or 
title,  a  judgment  of  ouster  was  alone  appropriate.^^  In  this  country, 
the  usual  judgment  in  case  of  usurpation  of  public  of6.ce  or  of  cor- 
porate franchise  is  ouster,^*  and  in  case  of  corporations,  the  judg- 


22.  Fraternal  Guardians  Assigned 
Estate,  159  Pa.  603,  28  Atl.  479;  Com. 
V.  Order  of  Vesta,  156  Pa.  531,  27  Atl. 
14.  See  State  v.  American  Sugar  Mfg. 
&  Eef.  Co.,  90  Kan.  449,  133  Pac.  864; 
Oriental  Oil  Co.  v.  State  (Tex.  Civ. 
App.),  135  S.  W.  722,  and  the  title 
"EeceiTers." 

23.  See  generally  the  title  "Refer- 
ences." 

24.  See  State  v.  Harper,  94  Kan. 
478,  146  Pae.  1169;  State  v.  Arkansas 
Lumber  Co.,  260  Mo.  212,  169  S.  W. 
145.  Compare  State  v.  People's  lee. 
Storage  &  Fuel  Co.,  246  Mo.  168,  151 
S.  W.  101. 

[a]  Commissioner  to  count  ballots, 
under  some  statutes.  See  State  ex  rel. 
Springmeyer  v.  Baker,  35  Nev.  300,  129 
Pae.  452. 

25.  People  v.  Eensselaer,  etc.  E. 
Co.,  15  Wend.  (N.  Y.)  113,  30  Am. 
Dee.  33;  People  v.  Bartlett,  6  Wend. 
(N.  T.)  422;  Eex  v.  London,  2  T.  E. 
522,  100  Eng.  Eeprint  281. 

[a]  Usurpation  Distinguished  From 
Abuse. — -Where  the  franchises  are 
usurped,  the  judgment  is  quod  extin- 
•guantur,  but  where  they  are  abused, 
it  is  quod  capiantur  in  manus  domini 
regis.  If  it  is  intended  to  dissolve  the 
corporation,  judgment  to  that  effect 
should  be  formally  entered.  Sir  James 
Smith's  Case,  4  Mod.  52,  87  Eng.  Ee- 
print 258. 

[b]  Judgment  Upon  Disclaimer. 
Judgment  of  seizure  of  the  franchises 
to  the  use  of  the  king  may  be  given 
against  a  corporation  upon  a  disclaim- 
er, and  this  will  preclude  the  party 
from  afterwards  setting  up  the  same 
title.  Hex  v.  Mayor,  3  Barn,  &  Aid. 
590,  106  Eng.  Eeprint  777;  Eex  v. 
Chester,  2  Shower  365,  89  Eng.  Eeprint 
988. 


[c]  Failure  To  Plead. — On  a  nil 
dicit  to  a  quo  warranto  information, 
the  judgment  is  quod  capiantur.  Eeg. 
V.  Tyrrill,  11  Mod.  235,  88  Eng.  Ee- 
print 1011. 

26.  Ark. — State  v.  Eeal  Estate  Bank, 
5  Ark.  595,  41  Am.  Dec.  109.  Oal. 
People  V.  Dashaway  Assn.,  84  Cal.  114, 
118,  24  Pac.  277,  12  L.  E.  A.  117. 
Fla. — State  v.  Herndon,  23  Fla.  287, 
2  So.  4.  Kan. — State  v,  Mutual  Life 
Ins.  Co.,  59  Kan.  772,  51  Pac.  881. 
Me. — Eeed  v.  Cumberland,  etc.  Canal 
Corp.,  65  Me.  132.  Mi-ch.— See  Attor- 
ney-General V.  Maodonald,  164  Mich. 
590,  129  N.  W.  1056,  32  L.  E.  A.  (N. 
S.)  835;  People  v.  Denton,  35  Mich. 
305.  Mo.— State  v.  Standard  Oil  Co., 
251  Mo.  271,  158  S.  W.  601;  State  v. 
Hogan,  163  Mo.  43,  63  S.  W.  378;  State 
17.  Bacon  Club,  44  Mo.  App.  86.  Neb. 
State  V.  Atchison,  etc.  E.  Co.,  38  Neb. 
437,  57  N.  W.  20.  N.  J.— Hammer  v. 
State,  44  N.  J.  L.  667.  N.  C.-^State 
V.  Wilson,  121  N".  C.  650,  28  S.  E.  416, 
554,  563. 

[a]  Ouster  and  Seizure, — It  is  some- 
times said  that  the  form  of  a  judgment 
against  an  individual  is  ouster,  but 
when  against  a  corporation  by  its  cor- 
porate name,  it  is  ouster  and  seizure, 
or  ouster  and  dissolution.  See  People 
V.  Eensselaer,  etc.  E.  Co.,  15  Wend. 
(N.  T.)  113,  30  Am.  Dec.  33. 

[b]  Form  of  Judgment  of  Ouster 
From  Office. — See  Com.  v.  Fowler,  11 
Mass.  339;  Caldwell  v.  Wilson,  121  N. 
C.  480,  28  S.  E.  554,  563,  61  Am.  St. 
Eep.  672,  and  9  Standard  Proo.  1016. 

[c]  Ouster  From  Franchises. — The 
form  of  the  judgment  of  ouster  is, 
that  from  the  privileges  .and  franchises 
which  the  defendants  claimed,  they 
should  be  ousted,  and  should  in  no 
way  use  or  intermeddle  with  them,  or 
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ment  of  ouster  may  be  ouster  from  the  right  to  he  a  corporation,  or 
an  ouster  from  the  particular  liberties  or  privileges  usurped.^' 

At  common  law,  the  judgment  in  quo  warranto  proceedings  for 
usurpation  of  office  merely  removes  the  usurper,  and  does  not  operate 
to  install  the  relator  in  the  office.^*     If  after  having  succeeded  in 


any  of  them,  but  ahould  be  altogether 
excluded  from  the  same.  TJtica  Ins. 
Co.  V.  Scott,  8  Cow.  (N.  Y.)  709,  721, 
citing  2  Kyd  on  Corp.  407;  East.  Ent. 
540;  Co.  Ent.  527,  559.  See  also,  for 
a  complete  form.  State  v.  Hancock,  2 
Penne.   (Del.)   252,  45  Atl.  851,  865. 

[d]  Judgment  Out  of  Term  Time. 
Under  a  statute  providing  that  in  re- 
lation to  quo  warranto  proceedings  the 
court  is  at  all  times  open  for  the  trial 
of  such  causes,  a  judgment  of  ex- 
elusion  against  defendant  is  not  void 
or  irregular  because  rendered  at  other 
time  than  during  a  regular  term. 
Jackson  v.  State  ex  rel.  Tillman,  143 
Ala.  145,  42  So.  61.  See  also  16  Stand- 
ard Proc.  629. 

27.  A^a. — State  ex  rel.  Weatherly  v. 
Birmingham  Waterworks  Co.,  185  Ala. 
388,  64  So.  23,  Ann.  Cas.  1916C,  166. 
Ind. — Marion  Bond  Co.  v.  Mexican,  etc. 
Co.,  160  Ind.  558,  65  N.  E.  748;  State 
V.  Portland  Natural  Gas,  etc.  Co.,  153 
Ind.  483,  53  N.  E.  1089,  74  Am.  St. 
Rep.  314,  53  L,  R.  A.  413.  la.— State 
V.  Des  Moines  City  Ry.  Co.,  135  Iowa 
694,  109  N.  W.  867.  Me.— State  v.  Old 
Town  Bridge  Corp.,  85  Me.  17,  26  Atl. 
947.  Mass. — Attorney-General  v.  New 
York,  N.  H.  &  H.  R.  Co.,  197  Mass. 
194,  83  N.  E.  408.  Mo.— State  v.  Mer- 
chants' Exchange  of  St.  Louis,  269  Mo. 
346,  190  S.  "W.  903,  Ann.  Cas.  1917E. 
871;  State  v.  Standard  Oil  Co.,  218 
Mo.  1,  116  S.  W.  902.  N.  H.— See  State 
V.  Boston  &  M.  E.  Co.,  75  N.  H.  327, 
74  Atl.  542.  N.  J.— State  v.  Atlantic 
&  S.  E.  Co.,  77  N.  J.  L.  465,  72  Atl. 
111.  N.  Y. — People  v.  Rensselaer  Ins. 
Co.,  38  Barb.  323.  Tex.— Oriental  Oil 
Co.  V.  State  (Tex.  Civ.  App.),  135  S. 
W.  722.  Wis.— State  v.  Norcross,  132 
Wis.  534,  112  N.  W.  40,  122  Am,  St. 
Eep.  998. 

As  to  grounds  of  forfeiture,  see 
supra,  IV,  A  and  0. 

[a]  A  judgment  of  ouster  is  equiv- 
alent to  the  judgment  of  seizure  at 
common  law,  and  is  appropriate  when- 
ever a  corporation  usurps  a  franehige 
not  given  Tjy  law  or  charter.  People 
V.  Rensselaer  &  S.  E.  Co.,  15  Wend. 
(N.  Y.)  113,  30  Am.  Deo.  33. 
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[b]  Judgment  of  Dissolution  of  Pre- 
tended Municipal  Corporation.  —  Sea 
State  V.  Bradford,  32  Vt.  50. 

fc]  There  may  be  ouster  of  a  par^ 
ticular  franchise  and  not  of  the  whole 
charter.  People  v.  Rensselaer,  etc.  E. 
Co.,  15  Wend.  (N.  Y.)  113,  30  Am. 
Dee.  33.  See  also  State  v.  Old  Town 
Bridge  Corp.,  85  Me.  17,  26  Atl.  947. 

[•d]  Sxactlon  of  Illegal  Fees. — In 
connection  with  quo  warranto  proceed- 
ings based  upon  the  imposition  of 
illegal  fees  by  corporations,  particular- 
ly in  the  case  of  public  service  cor- 
porations, the  judgment,  if  against  the 
corporation,  should  extend  no  further 
than  to  oust  the  corporation  from  col- 
lecting fees  or  rates  in  excess  of  a 
lawful  charge.  State  ex  rel.  Little  v. 
Regents  of  University,  55  Kan.  389,  40 
Pac.  656,  29  L.  E.  A.  378;  State  v. 
Cincinnati,  W.  &  B.  E.  Co.,  47  Ohio 
St.  130,  23  N.  E.  928,  7  L.  E.  A.  319; 
State  V.  Toledo  E.  &  Light  Co.,  23 
Ohio  C.  C.  603. 

[e]  Suspensive  Judgment  or  Fine. 
In  judgments  involving  corporate  fran- 
chises, the  court  may  render  a  gen- 
eral judgment  of  ouster,  or  an  ousted 
from  exercising  the  particular  acts 
complained  of,  or  may  give  a  suspen- 
sive judgment  of  ouster  with  a  fine, 
or  only  a  fine  when  the  act  complained 
of  has  been  abandoned.  State  v.  Ar- 
mour Packing  Co.,  173  Mo.  356,  73 
S.  W.  645,  96  Am.  St.  Eep.  515,  61 
L.  E.  A.  464. 

[f]  If  the  judgment  extend  to  a 
seizure  of  the  property  of  the  cor- 
poration, that  part  of  the  judgment 
will  be  erroneous.  State  Bank  v.  State, 
1  Blackf.  (Ind.)  267,  12  Am.  Dee. 
234. 

28.  Colo. — People  v.  Londoner,  13 
Colo.  303,  22  Pac.  764,  6  L.  E.  A.  444. 
Del. — Brooks  v.  State,  3  Boyee  1,  79 
Atl.  790,  Ann.  Cas.  1915A,  1133,  51 
L.  E.  A.  (N.  S.)  1126.  Md.— Harwood 
V.  Marshall,  9  Md.  83.  Mass. — In  re 
Strong,  20  Pick.  484.  Mich.— People  v. 
Connor,  13  Mich.  238.  Mo.— State  v. 
Francis,  88  Mo.  557;  State  v.  McCann, 
81  Mo.  479,  11  Mo.  App.  596;  State 
V.  Vail,  53  Mo.  109.    N.  M.— De  Vigil 
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ousting  the  incumbent,  the  relator  is  not  voluntarily  admitted  to  the 
ofSce,  he  must  resort  to  mandamus  to  secure  possession. ^^  Under  the 
statutes  of  many  states,  however,  the  judgment  may  include  an  award- 
ing of  the  office  to  the  relator  if  the  evidence  shows  that  he  is  lawfully 
entitled  to  it.^"  In  some  states,  moreover,  judgment  for  the  relator 
establishes  the  basis  of  a  suit  in  another  litigation  with  reference  to 
the  emoluments  of  the  office  involved,^^  while,  in  other  jurisdictions, 
the  statutes  provide  that  if  the  relator  claims  the  office  and  is  en- 
titled to  it,  damages  may  be  awarded  in  the  same  action. ^^  In  a  quo 
warranto  proceeding  involving  ouster  from  public  office,  it  is  error, 
however,  to  include  in  the  judgment  an  order  that  respondent  shall 


V.  Stroup,  15  N.  M.  544,  110  Pac.  830; 
Albright  v.  Territory,  13  N.  M.  64,  79 
Pae.  719,  11  Ann.  Gas.  1165.  Ohio. 
Gano  V.  State,  10  Ohio  St.  237.  Pa. 
Kespublica  v.  Wray,  3  Dall,  490,  1  L. 
ed.  692,  2  Yeates  429.  R.  I. — State 
V.  Lane,  16  E.  I.  620,  18  Atl.  1035. 

[a]  Persons  who,  at  an  election  for 
directors  of  a  corporation,  have  only 
a  minority  of  the  votes  received  by  the 
inspectors,  cannot,  upon  an  information 
in  the  nature  of  a  quo  warranto,  be 
declared  elected  and  inducted  into  of- 
fice, although  it  is  made  to  appear  that 
legal  votes  sufficient  to  have  made  up 
a  majority  in  their  favor  were  ten- 
dered and  improperly  rejected  by  the 
judges  of  election.  State  v.  M 'Daniel, 
22   Ohio   St.   354. 

29.  Colo.— People  v.  Londoner,  13 
Colo.  303,  22  Pac.  764,  6  L.  E.  A.  444. 
Ga.— Holmes  v.  Sikes,  113  Ga.  580,  38 
S.  E.  978.  Me.— Prince  v.  Skillin,  71 
Me.  361,  36  Am.  Eep.  325.  Mass. 
Luce  V.  Board  of  Examiner,  153  Mass. 
108,  26  N.  E.  419;  In  re  Strong,  20 
Pick.  484,  497.  Mo.— State  v.  Meek, 
129  Mo.  431,  31  S.   W.  913. 

30.  Cal. — People  v.  Banvard,  27  Gal. 
470.  Colo. — People  v.  Londoner,  13 
Oolo.  303,  22  Pac.  764,  6  L.  E.  A. 
444.  Del. — Brooks  v.  State,  3  Boyce 
1,  79  Atl.  790,  Ann.  Gas.  1915A,  1133, 
51  L.  E.  A.  (N.  S.)  1126.  Fla.— State 
V.  Herndon,  23  Pla.  287,  2  So.  4.  Kan. 
State  V.  Cobb,  2  Kan.  32.  N.  J. — Dalenz 
V.  Pitzsimmons,  78  N.  J.  L.  618,  75 
Atl.  924;  Bullock  v.  Briggs,  78  N.  J. 
L.  63,  73  Atl.  69.  N.  Y.— People  ex 
rel.  Sears  v.  Tobey,  153  N.  Y.  381,  47 
N.  B.  800.  Ohio. — State  v.  Heinmiller, 
38  Ohio  St.  101.  Compare  State  v. 
Brown,  60  Ohio  499,  54  IST.  E.  467. 
Tex.— McAUen  v.  Ehodes,  65  Tex.  348; 
State  V.  Owens,  63  Tex.  261;  Cole  v. 
State  (Tex.  Civ.  App.),  163  S.  W.  353. 


[a]  Under  the  statute,  in  New  Jer- 
sey, the  title  of  the  relator  as  well  as 
of  the  respondent  when  the  former's 
title  is  questioned,  must  be  determined. 
Bullock  V.  Briggs,  78  N.  J.  L.  63,  73 
Atl.    69. 

[b]  Neither  Party  Entitled  to  the 
0£B.ce. — Where  it  appears  that  neither 
the  private  relator  nor  the  reispondent 
is  entitled  to  the  office,  a  judgment  of 
ouster  will  not  be  ordered  against  the 
respondent  unless  public  interests  will 
be  advanced  by  having  the  office  va- 
cant. Dunham  v.  Bright,  85  N.  J.  L. 
391,  90  Atl.  255.  See,  however,  Hartt 
V.  Harvey,  32  Barb.  (N.  Y.)  55,  19 
How.  Pr.  245.  See  also  State  v.  Har- 
mon, 115  Me.  268,  98  Atl.  804,  where 
it  is  said  that  if  the  defendant  is 
wrongfully  holding  the  office,  there 
should  be  a  judgment  of  ouster  even 
though  the  relator  is  not  entitled  to  it. 

31.  Cal. — People  v.  Eodgers,  118 
Cal.  393,  46  Pac.  740,  50  Pao.  668. 
Colo. — See  Jones  v.  Carver,  17  Colo. 
App.  484,  68  Pac.  1066.  Neb.— See 
Dean  v.  State,  56  Neb.  302,  76  N.  W. 
555.  Wis. — State  v.  Pierce,  35  Wis. 
93. 

32.  Kan. — Eule  v.  Pait,  38  Kan.  765, 
18  Pac.  160.  Mich.— People  v.  Sackett, 
15  Mich.  315.  Suggestion  of  damages 
may  be  filed  by  relator  upon  judgment 
in  his  favor,  and  special  issue  framed. 
N.  Y. — People  ex  rel.  Swinburne  v. 
Nolan,  101  N.  Y.  539,  5  N.  E.  446, 
holding,  however,  that  the  court  may 
allow  a  supplemental  complaint  for 
damages.  N.  C— McCall  v.  Webb,  126 
N.  G.  760,  36  S.  E.  174,  holding  that 
plaintiff's  neglect  to  ask  for  a  refer- 
ence to  ascertain  the  amount  of  fees 
and  emoluments  received  by  defendant 
does  not  estop  him  from  proceeding  in 
an  independent  action.  Ohio. — Palmer 
V.  Darby,  4  Ohio  Cir.  Deo.  48,  2  Ohio 
N.  P.  401, 
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deliver  to  the  relator  the  records  and  other  equipments  of  the  office, 
since  mandamus  is  the  proper  remedy  in  such  a  case.^^ 

2.  Imposition  of  Fines.  —  At  common  law,  and  under  the  statute 
of  Anne,  the  judgment  rendered  upon  a  quo  warranto  information  was 
that  of  ouster  with  sometimes  a  fine  in  the  discretion  of  the  court.'* 
At  an  early  date,  however,  the  fine  became  nominal,'^  and,  under  the 
American  practice,  the' fine  while  remaining  nominal  in  some  cases, 
has,  as  a  rule,  been  entirely  omitted.**  In  fact,  in  view  of  this  prac- 
tice, it  has  been  held  that  the  court  has  no  jurisdiction  to  impose  a 
fine  in  absence  of  an  authorizing  statute.^'  In  a  number  of  states, 
however,  the  statutes  expressly  empower  the  imposition  of  a  fine  where 
the  respondent  is  found  guilty  of  usurpation.'^ 


33.  Albright  v.  Territory,  13  N.  M, 
64,  79  Pao.  719,  11  Ann.  Cas.  1165. 
See,  however.  People  v.  Banvard,  27 
Cal.  470. 

[a]  In  some  states  the  statutes  pro- 
vide that  such  an  order  may  be  in- 
cluded in  the  judgment.  See  also 
Caldwell  v.  Wilson,  121  N.  C.  425,  28 
8.  E.  554,  563. 

34.  Ark. — State  v.  Ashley,  1  Ark. 
279.  N.  J.— Adams  v.  Haines,  48  N.  J. 
L.  25,  8  Atl.  723.  N.  M.— Albright 
V.  Territory,  13  N.  M.  64,  79  Pae.  719, 
11  Ann.  Cas.  1165. 

[a]  Irregularity  in  Oath  of  Ofllce. 
If  the  title  to  a  corporate  of&ce  is 
only  defective  from  an  irregular  swear- 
ing in,  the  judgment  against  the  party 
is  only  for  a  fine  for  the  temporary 
usurpation,  and  that  he  do  not  fur- 
ther exercise  the  ofSce  until  vsworn. 
Eex  V.  Clarke,  2  East.  75,  102  Eng^  He- 
print  297. 

[b]  The  ancient  writ  was  purely  a 
civil  proceeding,  and  the  judgment  un- 
der it  imposed  no  fine.  3  Bl.  Com. 
263;  State  v.  Ashley,  1  Ark.  279. 

35.  See  3  Bl.  Com.  262,  263. 

36.  Ark.— State  v,  Ashley,  1  Ark. 
279.  Ga. — Morris  v.  Underwood,  19  Gna. 
559.  Ind.— State  Bank  v.  State,  1 
Blackf.  267,  12  Am.  Dec.  234.  Mich. 
Attorney-General  v.  James,  74  Mich. 
733,  42  N.  W.  167.  Mo.— State  v.  Ber- 
noudy,  36  Mo.  279;  State  v.  McAdoo, 
36  Mo.  452.  N.  J. — ^Bownes  v.  Meehan, 
45  N.  J.  L.  189.  N.  Y.— St.  Stephen 
Church  Cases,  10  N.  T.  Supp.  125,  11 
N.  T.  Supp.  669,  25  Abb.  N.  C.  230, 
253,  32  N.  Y.  St.  1137.  R,  1.— State 
V.  Kearn,  17  E.  I.  391.  22  Atl.  322, 
1018;  State  v.  Brown,  5  E.  I.  1.  Tex. 
State  V.  De  Gress,  53  Tex.  397. 

[a]    Respondent    Guiltless    of    Bad 
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Faith. — Where  there  is  an  usurpation 
of  the  franchise  of  being  an  incor- 
porated society,  which  so  acts  as  to 
injure  a  member,  in  his  legal  rights, 
but  no  bad  faith  is  exercised  toward 
him,  the  purposes  of  justice  will  be 
fully  answered  by  judgment  of  ouster 
from  the  illegal  franchises  and  the 
imposition  of  a  nominal  fine,  carrying 
costs.  People  v.  Young  Men's  F.  M. 
Total  A.  B.  Soc,  41  Mich.  67,  1  N.  W. 
931.  See  also  State  v.  McAdoo,  36  Mo. 
452;   State  v.  Brown,  5  E.  I.  1. 

37.  State  v.  Kearn,  17  R.  I.  391,  22 
Atl.  322,  1018. 

[a]  View  That  Fine  Is  Statutory. 
"An  examination  of  numerous  cases 
discloses  no  instance,"  says  the  su- 
preme court  of  Ehode  Island,  "of  the 
rendition  of  such  a  judgment,  except 
in  cases  where  a  statute  specially 
authorizes  the  imposition  of  a  fine. 
Considering  the  remedy,  as  it  is  now 
generally  regarded,  as  practically  a 
civil  remedy,  we  do  not  think  the 
court,  in  the  absence  of  statutory 
authority,  is  justified  in  imposing  a 
fine.  Even  the  nominal  fine  spoken  of 
by  Blackstone  is  now  generally  dis- 
regarded. See  form  of  judgment  in 
Com.  V.  Fowler,  11  Mass.  339,  and  note 
to  People  V.  Eichardson,  4  Cow.  97, 
100;  High  on  Extraordinary  Legal 
Remedies,  §633.  This  may  well  be  so, 
since  such  a  fine  is  but  the  dim  shadow 
of  the  criminal  nature  of  the  proceed- 
ing." State  V.  Kearn,  17  E.  I.  391, 
22  Atl.  322,  1018. 

38.  Consult  the  statutes.  See  also 
the  following  cases:  V.  S. — Standard 
Oil  Co.  V.  Missouri,  224  IT.  S.  270,  32 
Sup.  Ct.  406,  56  L.  ed.  760,  aprming 
218  Mo.  1,  116  S.  W.  902.  Oal.— Peo- 
ple V.  Perry,  79  Cal.  105,  21  Pae.  423. 
N.   J.— Davis  V.   Davis,    57   N.   J,   L. 
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3.  After  Termination  of  Office.  —  As  a  rule,  judgment  of  ouster 
will  not  be  entered  where  the  respondent's  term  of  ofSce  expires 
before  the  trial,^°  but  in  a  number  of  jurisdictions,  where  a  fine  may 
be  imposed  and  costs  taxed,  also  where  the  judgment  may  involve 
damages,  or  establish  a  right  to  damages  in  a  subsequent  suit,  there 
may  be  a  judgment  of  ouster  although  the  usurpation  was  not  con- 
tinued to  the  trial.*" 

4.  Effect  of  Judgment.  —  A  judgment  of  ouster  against  a  cor- 
poration excludes  the  corporation  from  tie  right  to  exercise  the  fran- 
chises in  question,*^  and  the  legal  effect  of  a  judgment  of  ouster 
against  a  person  in  public  office  terminates  his  title  to  the  office,  and 
makes  his  subsequent  official  acts  in  said  office  invalid.*^    The  judg- 


203,  31  Atl.  218.    Wis.— State  v.  Baker, 
38  Wis.  71. 

[a]  When  'brought  ty  the  attorney- 
general  a  fine  may  be  imposed,  but  not 
when  brought  by  a  private  relator. 
Attorney-General  v.  New  York,  N.  H. 
&  H.  E.  Co.,  197  Mass.  194,  83  N.  E. 
408, 

[b]  New  Mexico. — The  statute  of  9 
Anne,  c.  20,  is  a  part  of  the  common 
law  of  this  jurisdiction,  and  the  court 
may  impose  a  fine  and  costs  upon  au 
information  in  the  nature  of  quo  war- 
ranto. Albright  v.  Territory,  13  N.  M. 
64,  79  Pae.  719,  11  Ann.  Cas.  1165. 

39.  Ga. — Holmes  v.  Sikes,  113  Ga. 
580,  38  S.  E.  978;  Butner  v.  Boifeuillet, 
100  Ga.  743,  28  S.  E.  464;  Churchill 
17.  Walker,  68  Ga.  681.  la. — State  v. 
Powell,  101  Iowa  382,  70  N.  W.  592; 
State  V.  Porter,  58  Iowa  19,  II  N.  W. 
715.  Kan.— Hurd  v.  Beck,  45  Pac.  92. 
Ohio. — State  v.  Taylor,  12  Ohio  St. 
130;  State  v.  Jacobs,  17  Ohio  153.  Pa. 
Com.  V.  Eeigart,  14  Serg.  &  E.  216. 
But  see  Com.  v.  Smith,  45  Pa.  59. 
S.  O. — State  V.  Westmoreland,  29  S.  C. 
1,  6  S.  E.  847.  Va. — Hamer  v.  Com., 
107  Va.  636,  59  S.  E.  400.  Eng.— Mat- 
ter of  Harris,  6  Ad.  &  El.  475,  33  E. 
C.  L.  259,  112  Eng.  Eeprint  182. 

40,  OaJ. — People  'v.  Eodgers,  118 
Cal.  393,  46  Pae.  740,  50  Pac.  668.  Mass. 
Com.  V.  Swasey,  133  Mass.  538.  Mich. 
People  V.  Hartwell,  12  Mich.  508,  86 
Am.  Dec.  70.  N".  J. — Hammer  v.  State, 
44  N.  J..  L.  667.  See,  however,  Tillyer 
V.  Mindermann,  70  N.  J.  L.  512,  57 
Atl.  329.  N.  M.— Albright  v.  Territory, 
13  N.  M.  64,  79  Pac.  719,  11  Ann. 
Cas.  1165.  N.  Y. — People  v.  Loomis, 
8  Wend.  396;  People  v.  Seaman,  5 
Denio  409.  Wis. — State  v.  Pierce,  35 
Wis.  93.  Eng. — Eex  v.  Williams,  1  W. 
Blk.  93,  96  Eng.  Eeprint  51.  In  this 
case,  Mansfield,  C.  J.,  said  "judgment 


of  ouster  ig  given  lest  the  defendant 
repeat  the  act." 

[a]  Besiguatiou  of  Respondent. 
Judgment  may  be  rendered  although 
the  respondent  has  resigned  the  office 
in  question.  Hunter  v.  Chandler,  45 
Mo.  452;  Attorney-General  v.  Johnson, 
63  N.  H.  622,  7  Atl.  381. 

41.  Ark. — State  v.  Harris,  3"  Ark. 
570,  36  Am.  Dec.  460.  Oal.— People 
V.  Dashaway  Assn.,  84  Cal.  114,  24  Pao. 
277,  12  L.  E.  A.  117.  Ind.— State  Bank 
V.  State,  1  Blackf.  267,  12  Am.  Dec. 
234. 

[a]  "The  necessary  effect  of  th« 
judgment,  whether  it  was  followed  by 
an  execution  or  not,  was  to  exclude 
the  corporation,  .  .  .  and  no  grantee 
or  licensee  of  the  corporation  could 
thereafter  justify  his  action  under  its 
rights  or  franchises."  Campbell  v. 
Talbot,  132  Mass.  174. 

[b]  Vacating  of  Charter. — Fending 
Suits. — When  a  judgment  is  pronounced 
against  an  insurance  company,  adjudg- 
ing it  to  have  no  legal  existence,  and 
directing  its  charter  to  be  vacated,  the 
receiver  of  the  corporation  will  be  pro- 
hibited from  bringing  any  new  suits; 
but  the  court  will  not,  in  such  action, 
interfere  with  suits  already  instituted 
and  In  progress;  but  will  leave  the 
parties  in  such  suits  to  apply  therein 
for  a  stsiy  of  proceedings  or  other  re- 
lief. People  V.  Eensselaer  Ins.  Co.,  38 
Barb.   (N.  Y.)    323. 

[c]  Effect  of  Seizure. — A  seizure 
into  the  king's  hands  did  not  dissolve 
the  corporation  or  remove  the  officers 
from  their  corporate  ofSces.  If  the 
intention  is  to  dissolve  the  eorporatibn, 
judgment  to  that  effect  must  be  for- 
mally entered.  Sir  James  Smith's  Case, 
4  Mod.  52,  87 'Eng.  Eeprint  258. 

42.  Colo. — Londoner  v.  People,  15 
Colo.  557,  26  Pac.  135.     Ga.— State  v. 
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ment  in  quo  warranto  is  conclusive  upon  all  parties  and  their  privies,*' 
in  harmony  with  the  general  rules  elsewhere  treated,**  but  not  upon 
other  persons.*^ 

5.  Enforcement  of  Judgment.  —  Under  the  earlier  practice,  where 
judgment  was  for  the  state,  the  regular  course  was  to  issue  a  writ  of 
seizure  to  the  sheriff  which  commanded  him  to  seize  the  franchises  or 
liberties  into  the  people's  hands.*"  In  some  jurisdictions,  at  the 
present  time,  the  judgment  may  be  enforced  by  a  writ  of  ouster,*' 
but  under  the  prevailing  modern  practice  the  judgment  is  usually 
self-executing,*^  and,  in  some  jurisdictions,  a  refusal  to  comply  with 
the  terms  of  the  judgment  may  be  punished  as  contempt  of  eourt.*^ 
As  previously  stated,  however,  in  some  jurisdictions,  the  relator  may 
be  obliged  to  resort  to  mandamus  if  upon  judgment  in  his  favor,  in 
proceedings  to  test  title  to  office,  he  is  not  voluntarily  admitted.^" 
Where  a  judgment  for  costs  is  properly  rendered,''^  execution  may 
issue  upon  it.°^ 

J.  New  Trial.  —  For  proper  cause,  a  new  trial  may  be  granted 
in  quo  warranto  proceedings.^^ 


Johnson,  40  Ga.  164.  la. — Jayne  v, 
Drorbaugh,  63  Iowa  711,  17  N.  W. 
433.  Mich. — People  v.  Stephenson,  98 
Mich.  218,  57  N.  W.  115.  Miss.— Hyde 
V.  State,  52  Miss.  665.  ■    " 

See  supra,  Y,  I,  1. 

43.  See  eases  in  following  note  and 
Cal. — People  ex  rel.  McCarty  v.  Wilson, 
6  Cal.  App.  122,  91  Pac.  661.  N.  Y. 
Utioa  Ins.  Co.  v.  Scott,  8  Cow.  709,  721. 
Va.— Howiaon  V.  Weeden,  77  Va.  704. 

44.  See  the  titles  "Judgments;" 
"Kes  Judicata." 

45.  Colo. — People  v.  Cassidy,  50  Colo. 
503,  117  Pac.  357.  TuA. — Modlin  v. 
State,  175  Ind.  511,  94  N.  E.  826,  Ann. 
Gas.  1913C,  669.  Mo.— State  v.  Bell- 
flower,  129  Mo.  App.  138,  108  S.  W. 
117.  Neb. — See  State  v.  Broatch,  68 
Neb.  687,  94  N.  W.  1016,  110  Am.  St. 
Eep.  477.  N.  Y. — People  v.  Murray, 
73  N.  Y.  535,  538.  N.  0.— State  v. 
Hardie,  23  N.  C.  42. 

But  see  State  v.  Harmon,  31  Ohio 
St.  250. 

46.  People  v.  Richardson,  4  Cow. 
(N.  Y.)  97,  note  p.  122,  citing  2  Kyd. 
on  Corp.  410,  where,  however,  it  is 
said  that  this  writ  has  not  always  is- 
sued. 

47.  State  v.  Standard  Oil  Co.,  251 
Mo.  271,  158  S.  "W.  601,  holding  that 
the  issuance  of  the  writ  may,  how- 
ever, be  stayed  or  vacated  in  a  proper 
case  upon  condition. 

48.  U.  S.— Wilson  v.  North  Carolina, 
169  U.  S.  586,  18  Sup.  Ct.  435,  42 
L.  ed.  865.    Ga. — State  v.  Johnson,  40 
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Ga.  164.  la.— State  v.  Cahill,  131  Iowa 
286,  108  N.  W.  453.  Mich.— People  v. 
Stephenson,  98  Mich.  218,  57  N.  W. 
115.  Miss. — Hyde  v.  State,  52  Miss. 
665.  N.  Y.— People  v.  Conover,  6  Abb. 
Pr.  220.  N.  C— Caldwell  v.  Wilson, 
121  N.  C.  425,  28  S.  B.  554,  61  Am. 
St.  Eep.  672.  Tex. — State  v.  Owens, 
63  Tex.  261.  Wash.— Faweett  v.  Supe- 
rior Court  of  Pierce  County,  15  Wash. 
342,  46  Pac.  389,  55  Am.  St.  Eep.  894. 

[a]  No  Process  Bequired. — A  judg- 
ment in  favor  of  a  relator  in  quo  war- 
ranto proceedings  invests  him  with  the 
oflioe  in  controversy  without  the  aid 
of  any  process.  People  v.  Stephenson, 
98  Mich.  218,  57  N.  W.  115. 

[b]  Presen*  English  Practice.— In 
quo  warranto  informations,  judgment 
and  execution  proceed  as  in  a  civil 
action.  Laws  of  Eng.,  vol.  10,  p.  140, 
citing  Crown  Office  Eules,  123. 

49.  Ark.— State  v.  Harris,  3  Ark. 
570,  36  Am.  Dee.  460.  la.— State  v. 
Cahill,  131  Iowa  286,  108  N.  W.  453. 
N.  O.— Caldwell  v.  Wilson,  121  N.  C. 
425,  28  S.  E.  554,  61  Am.  St.  Eep. 
672. 

50.  See  supra,  V,  I, 

51.  See  infra,  V,  L. 

52.  State  v.  Firemen's  Fund  Ins. 
Co.,  152  Mo.  1,  52  S.  W.  595,  45  L. 
E.  A.  363;  Walsh  v.  Com.,  89  Pa.  419, 
33  Am.  Eep.  771.  See  also  5  Standard 
Peoc.  974,  and  generally  the  title 
"Judgments  and  Decrees,  Enforce- 
ment  of." 

53.  People  V.  Plymoufh  Plank  Eoad 
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K.  Appeal  and  Error.  —  1.  ■  In  General.  —  Quo  warranto  pro- 
ceedings when  brought  in  courts  other  than  those  of  last  resort  are 
subject  to  the  same  general  right  of  appellate  review  as  other  civil 
proceedings,^*  and  in  some  jurisdictions,  the  statute  gives  the  right  of 
appeal  in  express  terms.°°  The  mode  of  review,  in  accord  with  the 
local  practice,  is  either  by  writ  of  error,^**  or  by  appeal  as  provided 
generally  by  the  statute.^'  As  a  rule,  appellate  proceedings  can  be 
taken  only  after  a  final  judgment  or  order,^^  but  some  eases  hold 
that  even  the  discretion  of  the  court  in  granting  or  refusing  leave  to 
file  an  information  is  subject  to  review,°°  but,  by  weight  of  authority, 


Co.,  32  Mich.  248;  People  v.  Saekett, 
14  Mich.  243;  Rex  v.  Francis,  2  T.  R. 
484,  100  Eng.  Reprint  261;  Rex  v.  Mai- 
den, 4  Burr.  2135,  98  Eng.  Reprint 
113.  And  see  Rex  v.  Bennett,  1 
Strange  101,  93  Eng.  Reprint  412.  See 
generally  the  title  "New  Trial." 

[a]  A  Civil  Proceeding. — As  early 
as  1788,  it  was  held  that  in  quo  war- 
ranto a  new  trial  might  be  granted 
since  "of  late  years  a  quo  warranto 
information  has  been  considered  mere- 
ly in  the  nature  of  a  civil  proceeding." 
Rex  V.  Francis,  2  T.  R.  484,  100  Eng. 
Reprint  261. 

[b]  A  new  trial  will  not  be  granted 
for  misdirection  where  it  appears  that 
the  term  of  ofS.ce,  respecting  which 
the  information  was  filed,  has  expired, 
and  a  new  annual  election  of  officers 
made.  State  v.  Tudor,  5  Day  (Conn.) 
329,  5  Am.  Dec.   162. 

[c]  A  new  trial  on  the  ground  of 
newly  discovered  evidence  will  not  be 
granted  unless  the  new  evidence  is  of 
such  character  as  to  affect  the  result. 
People  V.  Saekett,  14  Mich.  320. 

54.  People  v.  Cook,  8  N.  Y.  67,  59 
Am.  Dec.  451.  See  PeopK  ea;  rel. 
Dailey  v.  Livingston,  80  N.  Y.  66. 

55.  Ala. — State  v.  Baine,  131  Ala,  176, 
31  So.  18.  111. — ^People  v.  Bruennemer, 
168  111.  482,  48  N.  E.  43.  Tex.— Fon- 
taine V.  State,  69  Tex.  510,  6  S.  W. 
816. 

[a]  It  is  provided  by  statute,  in 
England,  that  proceedings  in  quo  war- 
ranto shall  be  deemed  to  be  civil  pro- 
ceedings for  the  purposes  of  appeal  or 
otherwise.  Judicature  Act,  1884  (47  & 
48  Vict.,  e.  61),  s.  15. 

[b]  The  Illinois  statute  (1)  author- 
izes a  direct  appeal  from  the  circuit 
court  to  the  supreme  court  in  caraes 
in  which  a  franchise  is  involved.  It 
was  held  in  the  cases  of  Graham  v. 
People,  104  111.  321,  and  McGrath  v. 
People,  100  HI.  464,  that  a  direct  ap- 


peal in  a  quo  warranto  proceeding  did 
not  lie,  under  this  statute,  where  the 
question  was  the  right  to  hold  and 
execute  the  duties  of  an  office.  In 
the  case,  however,  of  People  v.  Sprimg 
Valley,  129  111.  169,  21  N.  E.  843,  it 
was  held  that  where  the  right  to  hold 
a  municipal  office  depends  upon  the 
legality  of  the  incorporation  of  the 
municipality  under  an  act  of  the  legis- 
lature, a  franchise  is  involved  in  a, 
quo  warranto  proceeding  to  test  such 
right,  and,  therefore,  the  supreme  court 
of  Illinois  has  power  to  issue  a  writ 
of  error  directly  to   the   circuit   court. 

56.  Ga. — Sayer  v.  Harding,  118  Ga. 
642,    45    S.     E.     418.       111.— People     v. 

I  Bruennemer,  168  111.  482,  48  N.  E.  43; 
People  V.  Spring  Valley,  129  111.  169, 
21  N.  E.  843.  Mich.— Babcock  v.  Han- 
selman,  56  Mich.  27,  22  N.  W.  99. 
N.  M.— Albright  v.  Territory,  13  N.  M. 
64,  79  Pac.  719,  11  Ann.  Gas.  1165, 
dismissed,  200  IT.  S.  9,  26  Sup.  Ct. 
210,  50  L.  ed.  346.  Pa. — Com.  v.  Davis, 
109  Pa.  128,  2  C.  P.  166.  Va.— Wat- 
kins  V.  Venable,  99  Va.  440,  39  8.  E. 
147. 

See  generally  the  title  "Writ  of 
Error." 

57.  Pollock  V.  People,  1  Colo.  83. 

58.  U.  S. — Miners'  Bank  v.  United 
States,  5  How.  213,  12  L.  ed.  121. 
Fla. — State  v.  Anderson,  26  Fla.  240, 
8  So.  1.  Ga. — Western  &  A.  R.  R. 
V.  State,  69  Ga.  524.  Va.— Watkins 
V.  Venable,  99  Va.  440,  39  S.   E.   147. 

59.  State  ex  rel.  Bridges  v.  Henry, 
60  Fla.  246,  53  So.  742;  People  v. 
Anderson,  239  111.  266,  87  N.  E.  1019; 
People  V.  Thornton,  186  111.  162,  57 
N.  E.  841.  See  Martens  v.  People,  186 
111.  314,  57  N.  E.  871. 

[a]  Refusal  To  Issue  Writ. — A  writ 
of  error  may  lie  where  there  has  been 
a  refusal  to  issue  a  writ.  Watkins  v. 
Venable,  99  Va.  440,  39  S.  E.  147. 

[b]  Vacating  Order 'Granting  Leave. 
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the  matter  of  granting  leave  to  a  private  relator  to  file  an  information 
or  complaint  in  quo  warranto  is  a  mere  preliminary  question,  and 
is  wholly  within  the  discretion  of  the  court  or  judge,  and  is  not  a 
matter  for  appellate  consideration."" 

2.  Time  for  Appeal.  —  The  appeal  must  be  taken  within  the  time 
required  by  law,°^  and,  as  in  other  appeals,  the  transcript  must  be 
filed  within  the  time  granted  by  law  after  perfecting  the  appeal.''^ 

3.  Parties,  —  As  a  rule,  either  party  may  appeal  from  the  judg- 
ment, and  the  statutes,  in  some  jurisdictions,  so  expressly  declare."' 

An  appealable  interest  in  the  result  is  necessary,  however,"*  and 
where  the  question  involved  is  the  right  to  a  public  ofSce,  a  private 
person  neither  in  possession  of  the  office  or  claiming  a  right  thereto, 
cannot  appeal."^  The  state  is  usually  a  necessary  party,""  except 
where  it  is  not  a  party  to  the  proceedings  below."^  In  some  juris- 
dictions, the  local  prosecuting  attorney  cannot  appeal  without  the 
consent  of  the  attorney-general,"*  and  where  the  action  can  be  brought 
and  maintained  only  by  the  attorney-general,  an  appeal  cannot  be 
taken  by  the  relator  alone."® 

4.  Dismissal.  —  An  appeal  may  be  dismissed  for  proper  cause,'" 


The  diaeretion  vested  in  a  court  to 
vacate  an  order  granting  leave  to  file 
an  information  is  not  arbitrary,  but  is 
subject  to  review.  People  v.  Union 
Elevated  B.  Co.,  269  111.  212,  110  N. 
E.  1. 

60.  Colo. — ^People  v.  University,  24 
Colo.  175,  49  Pae,  286.  la. — State  v. 
Des  Moines  City  Ky.  Co.,  135  Iowa 
694,  109  N.  W.  867;  State  v.  Alex- 
ander, 129  Iowa  538,  105  N.  W.  1021; 
State  ex  rel.  West  v.  Des  Moines,  96 
Iowa  521,  65  N.  W.  818,  31  L.  E.  A. 
186.  Mo.— State  v.  Vail,  53  Mo.  97, 
110.  Pa.— Com.  V.  Davis,  109  Pa.  128, 
2  C.  P.  Eep.  166.    R.  I.— State  v.  Brown, 

5  E.  I.  1.  Utah.— State  v.  Elliott,  13 
Utah  200,  44  Pae.  248.  W.  Va.— State 
V.  Shank,  36  W.  Va.  223,  14  S.  E. 
lOOl. 

[a]  TSo  Appeal. — "The  exercise  of 
su/eh  discretion  is,  in  its  nature,  a 
judicial  act  from  which  there  is  no 
appeal,  and  over  which  courts  have  no 
control."  People  ■ex  rel.  Peabody  v. 
Attorney-General,  22  Barb.  (N.  Y.) 
114,  118. 

61.  State  V.  Kitchens,  148  Ala.  385. 
41  So.  871;  State  v.  Baine,  131  Ala. 
176,  31  So.  18;  International  &  G.  N. 
Ey.  Co.  V.  State,  75  Tex.  356,  12  8.  W. 
685;    Fontaine   v.   State,   69   Tex.   510, 

6  S.  W.  816. 

62.  State  v.  Nelson  (Tex.  Civ. 
App.),  170  S.  W.  814;  White  v.  Eow- 
lott,  12  Tex.  Civ.  App.  378,  34  S.  W. 
151, 
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63.  State  ex  rel.  Knox  v.  Dillard,  196 
Ala.  539,  72  So.  56;  State  v.  Lewis,  51 
Conn.  113,  appeal  by  the  state. 

[a]  Title  to  Oface. — Death  of  Re- 
spondent.— Where  pending  proceedings 
in  quo  warranto  the  respondent,  a 
county  judge,  dies,  his  successor  in  of- 
fice cannot,  upon  motion,  be  substi- 
tuted in  his  stead  in  proceedings  on 
appeal.  State  v.  Gower,  73  Neb.  304, 
102  N.  W.  674. 

64.  People  v.  Knox,  38  Hun  (N.  Y.) 
238;  Com.  v.  Order  of  Solon,  166  Pa. 
33,  30  Atl.  930. 

65.  Guilbeau  v.  Detiege,  32  La.  Ann. 
909;  State  v.  Mount,  21  La.  Ann.  755. 

66.  Churchill  v.  Walker,  68  Ga.  681; 
Com.  V.  Lexington,  etc.  Turnpike  Ed. 
Co.,  6  B.  Mon.  (Ky.)  397. 

67.  Vrooman  v.  Michie,  69  Mieh.  42, 
36  N.  W.  749. 

68.  Babcock  v.  Hanselman,  56  Mich. 
27,  22  N.  W.  99,  holding  that  the 
supreme  court  can  recognize  no  other 
attorney  than  the  attorney-general  in 
that  court  in  proceedings  where  the 
state  is  a  party. 

69.  People  v.  Eeclamation  Dist.  No. 
108,  169  Cal.  786,  147  Pae.  1176.  See 
also  Com.  v.  Lexington,  etc.  Turnpike 
Ed.  Co.,  6  B.  Mon.  (Ky.)  397. 

70.  See  People  v.  Mark  Mayer,  58 
Hun  603,  11  N.  Y.  Supp.  820,  33  N.  Y. 
St.  993. 

[a]  Unauthorized  Appeal. — The  re- 
lator is  not   a  party   to  the   proceed- 
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as  in  case  of  appeals  generally,  as,  for  example,  where  the  appeal  was 
not  taken  in  timeJ^ 

5.  Stay  of  Judgment,  Bond.  —  An  appeal  in  quo  warranto  pro- 
ceedings does  not,  in  itself,  operate  as  a  stay.''^  The  statute  may  pro- 
vide, however,  for  a  stay  of  the  proceedings  by  filing  a  satisfactory 
bond,'^  but  a  bond  is  not  required,  however,  from  the  state/*  Even 
where  a  stay  is  permissible  under  the  practice,  a  stay  will  not  be 
granted  where  the  public  interests  would  thereby  be  impaired.^" 

6.  Appellate  Record.  —  The  record  upon  appeal  must  be  sufficient- 
ly full  to  present  clearly  to  the  appellate  court  the  issues  involved.'^" 
The  question  for  appellate  decision  must  have  been  properly  raised 
and  reserved  for  review,"  and,  in  some  jurisdictions,  a  bill  of  ex- 
ceptions may  be  required.'* 

7.  Review.  —  The  court  will  consider  only  matters  appearing  in 


ings  in  quo  warranto  to  dissolve  a 
corporation,  and  an  appeal  taken  by 
him  may  be  dismissed  by  the  district 
attorney.  State  v.  Douglas  County  Road 
Co.,  10  Ore.  198. 

[b]  The  expiration  of  the  term  of 
ofB.ce  of  the  defendant,  pending  the 
proceedings,  does  not  require  the  dis- 
missal of  a  writ  of  error  prosecuted 
from  a  judgment  ousting  him.  Dean 
V.  Miller,  56  Neb.  301,  76  N.  W.  555; 
Albright  v.  Territory,  13  N.  M.  64,  79 
Pae.  719,  11  Ann.  Cas.  1165. 

71.  State  V.  Baine,  131  Ala.  176,  31 
So.  18;  Fontaine  v.  State,  69  Tex.  510, 
6  S.  W.  816. 

72.  tr.  S. — Olmstead  v.  Distilling  & 
Cattle-Feeding  Co.,  73  Fed.  44.  lU. 
People  V.  Eeinberg,  263  111.  536,  105 
N.  E.  715,  Ann.  Cas.  1915C,  343,  L.  E. 
A.  1915E,  401.'  Mich. — People  v.  Steph- 
enson, 98  Mich.  218,  57  N.  W.  115. 
N.  Y.— Welch  V.  Cook,  7  How.  Pr.  .^82. 
N.  C— Caldwell  v.  Wilson,  121  N.  C. 
480,  28  S.  E.  554. 

See  generally  the  title  "Supersedeas 
and  Stay  of  Proceedings." 

[a]  In  a  contested  public  ot&ce  case, 
after  the  defendant  has  perfected  his 
appeal  from  a  judgment  putting  the 
relator  in  possession,  the  trial  court 
has  no  power  to  issue  an  order  re- 
quiring the  relator  to  surrender  the  of- 
fice to  the  appellant.  State  v.  Superior 
Court  of  Pierce  Co.,  15  Wash.  376,  46 
Pac.  402. 

73.  Cal. — ^People  v.  Campbell,  138 
Cal.  11,  70  Pac.  918.  Colo.— Pollock  v. 
People,  1  Colo.  83.  Fla.— Simonton  v. 
State,  43  Fla.  351,  32  So.  809. 

74.  State  v.  Broach  (Tex.  Civ.  App.), 
35  S.  W.  86. 


75.  State  v.  Knight,  82  Wis.  151, 
50  N.  W.  1012,  51  N.  W.  1137. 

[al  Writ  of  Error  to  United  States 
Supreme  Court. — Where  final  judgment 
of  ouster  is  entered  in  the  state  su- 
preme court,  the  filing  of  a  supersedeas 
bond,  in  connection  with  a  writ  of 
error  allowed  by  the  chief  justice  of 
the  state  supreme  court  to  the  supreme 
court  of  the  United  States,  will  not 
supersede  said  judgment.  Caldwell  v. 
Wilson,  121  N.  C.  480,  28  S.  E.  554,  61 
Am.  St.  Eep.  672. 

76.  Cooley  v.  Ashley,  43  Mich.  458, 
5  N,   W.  659. 

[a]  Agreed  Statement  of  Facts. 
Where  the  relator  and  respondent  pre- 
sent an  agreed  statement  of  facts, 
signed  by  both  of  them,  they  will 
not  be  considered  unless  also  signed  by 
the  attorney-general.  People  v.  Molitor, 
23  Mich.  341;  People  v.  Pratt,  15  Mich. 
184. 

[b]  Where  there  are  no  means  t  of 
determining  what  the  evidence  and  rul- 
ings were  on  the  trial  except  such  as 
can  be  inferred  from  the  conflicting 
affidavits  of  the  parties,  the  supreme 
court  will  not  review  the  proceedings. 
People  V.  Sackett,  14  Mich.  243. 

77.  State  ex  inf.  Barker  v.  Armour 
Packing  Co.,  265  Mo.  121,  176  S.  W. 
382. 

78.  G'a. — Western  &  A.  R.  E.  v. 
State,  69  Ga.  524.  lU.— People  v. 
Beaver  Drainage  Dist.  No.  3,  235  111. 
278,  85  N.  E.  215.  Mich.— Cooley  v. 
Ashley,  43  Mich.  458,  5  N.  W.  659; 
People  V.  Sackett,  14  Mich.  243. 

See  generally  the  title  "Bllla  Of 
Exceptions." 

Vol.  ZZIX 


98 


QVO  WABBANTO 


the  record,^'  and  matters  not  presented  to  the  court  below,*"  or  mat- 
ters not  objected  to  below,'^  cannot  be  raised  for  the  first  time  in  the 
appellate  court. 

In  public  office  cases,  the  court  may  consider  alleged  errors  in  re- 
ceiving or  rejecting  ballots,*^  but  findings  of  facts  if  supported  by 
substantial  evidence  will  not  be  disturbed,^^  and,  in  general,  there  will 
be  no  reversal  for  immaterial  or  harmless  error.** 

L.  Costs.  —  Under  the  information,  at  common  law,  where  there 
is  no  relator  the  court  cannot  give  judgment  that  the  defendant  shall 
pay  costs.*"  Moreover,  costs  are  not  taxable  against  a  relator  in  ab- 
sence of  a  rule  of  court  or  a  statute  authorizing  it.**  The  statute 
of  Anne  expressly  provided,  however,  that  costs  should  be  recovered,*' 
and  under  the  present  practice,  in  England,  a  private  relator  who 
has  obtained  judgment  is  entitled  to  the  costs  of  the  prosecution  as  a 
matter  of  course.**  In  many  of  our  states,  either  by  the  doctrine  that 
the  statute  of  Anne  is  a  part  of  the  common  law,  or  by  the  local 
enactment  of  statutes  controlling  the  question,  or  by  rule  of  court, 
the  relator,  if  judgment  be  in  his  favor,  may  recover  his  costs  of  the 
prosecution;  and,  likewise,  the  defendant,  if  judgment  be  given  for. 


79.  State  v.  Stevens,  29  Ore.  464,  44 
Pae.  898.  See  also  State  ex  r^el.  Baker 
V.  Nichols,  106  Miss.  419,  63  So.  1025. 

80.  State  ■ex  inf.  Barker  v.  Armour 
Packing  Co.,  265  Mo.  121,  176  S.  W. 
382;  State  v.  Fasse  (Mo.  App.),  71 
S.  W.  745. 

[a]  The  sufficiency  of  the  informa- 
tion to  state  a  cause  of  action  may 
be  raised,  however,  on  a  motion  for 
rehearing  on  appeal.  State  v.  Moores, 
58  Neb.  285,  78  N.  W.  529,  56  Neb.  1, 
76  N.  W.  530. 

81.  People  V.  University,  24  Colo. 
175,  49  Pac.  286. 

[a]  Waiver  of  Filing  of  Infonnsr 
tlon. — Where  a  defendant  in  a  public 
office  proceeding  waived  the  filing  of 
an  information  below,  he  cannot  com- 
plain of  the  irregularity  in  the  ap- 
pellate court.  Bland  v.  Giles  County 
Judge  Case,  33  Gratt.   (74  Va.)  443. 

82.  People  v.  Campbell,  138  Cal.  11, 
70  Pac.  918. 

83.  State  v.  Alt,  26  Mo.  App.  673. 

84.  Ala. — Montgomery  v.  State,  107 
Ala.  372,  18  So.  157.  Cal.— People  v. 
Campbell,  138  Cal.  11,  70  Pac.  918. 
HI.— People  V.  Cooper,  139  111.  461,  29 
N.  B.  872;  People  v.  McFall,  124  111. 
642,  17  N.  E.  63,  afflrming  26  111.  App. 
319.  Mich.— People  v.  Every,  38  Mich. 
405.  Mo. — State  v.  Mansfield,  99  Mo. 
App.  146,  72  S.  W.  471;  State  v.  Fasse 
(Mo.  App.),  71  S.  W.  745. 

[a]    Discretionary  Power.— Where  the 
court  below  dismisses  a  quo  warranto 
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proceeding  for  non-appearance  of  the 
relator,  such  action  is  discretionary 
and  will  be  affirmed  in  absence  of  any 
showing  of  abuse  of  discretion.  State 
ex  rel.  Yager  v.  Wilcox,  156  Wis.  172, 
145  N.  W.  655. 

85.  Com.  V.  Woelper,  3  Serg.  &  E, 
(Pa.)  52. 

86.  Burkholder  v.  People,  60  Colo. 
46,  152  Pac.  896. 

87.  State  v.  Bradford,  32  Vt.  50. 

88.  Laws  of  Eng.,  vol.  10,  p.  140, 
citing  Eeg.  v.  Dudley,  4  Jur.  (Eng.) 
915,  holding  that  the  relator  was  also 
entitled  to  the  costs  of  an  interlocutory 
motion  in  which  he  was  not  successful. 
See  also  the  following  English  cases: 
Lloyd  ».  Eegina,  2  Best  &  S.  656,  110 
E.  C.  L.  656,  121  Eng.  Eeprint  1215; 
Eeg.  V.  Greene,  4  Q.  B.  646,  45  E.  C. 
L.  646,  114  Eng.  Eeprint  1042;  Eex 
V.  Wallis,  5  T.  E.  375,  101  Eng.  Ee- 
print 210;  Eex  v.  Amery,  2  T.  E.  515, 
100  Eng.  Eeprint  278;  Eex  v.  Downes, 
1  T.  E.  453,  99  Eng.  Eeprint  1193; 
Eex  V.  Lewis,  2  Burr.  780,  97  Eng. 
Eeprint  559. 

[a]  Defendant  Entitled  to  Costs 
When. — If,  however,  in  any  informa- 
tion not  ex  officio  the  prosecutor  does 
not  proceed  to  trial  within  a  year 
after  issue  joined,  the  court  may,  on 
motion  for  the  same,  award  the  de- 
fendant his  costs  to  the  amount  of  the 
recognizances  entered  into  by  the  prose- 
cutor on  filing  the  information.  Ballard 
V.  Halliwell,  65  L.  J,  (Eng.)  332. 
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him,  may  recover  his  costs  against  the  relator.''  In  case,  however, 
the  defendant  resigns  or  disclaims  the  court  will  exercise  its  dis- 
cretion as  to  costs,  frequently  assessing  no  costs  at  all  in  such  in- 
stances.*" 

Where  parties  other  than  the  interested  relator  join  in  affidavits 
in  support  of  the  application,®^  or  where  a  third  party  intervenes,'^ 
costs  may  be  taxed  against  such  third  persons  in  a  proper  case. 

Security  for  costs  may  be  required  as  in  other  cases,  in  accord  with 
the  local  statutes  or  rules,''  although  no  bond  is  required  from  the 
state,'*  and  in  an  ex  officio  proceeding  by  the  state  the  person  alleged 
by  the  attorney-general  to  be  rightfully  entitled  to '  the  office,  but 
not  a  party  to  the  proceedings,  is  not  required  to  give  a  bond  for 
costs.'^ 


89.    XJ.  S. — Tennessee  v.  Condon,  189 
TJ.    S.    64,   23    Sup.    Ct.   579,   47   L.    ed.  ■ 
709.     Ala. — Ham  v.  State  ex  rel.  Buck,  | 
172   Ala.    239,   54   So.   996;   Jack'son  v.  \ 
State  .ex  rel.  Tillman,  143  Ala.  145,  42 
So.  61.    Ark. — Ex  parte  Ashley,  3  Ark. 

63.  Cal. — People  v.  Campbell,  138  Cal. 

II,  70  Pac.  918;  People  v.  Eodgers,  118 
Cal.  393,  46  Pac.  740,  50  Pac.  668. 
Conn. — State  ex  rel.  Eberle  v.  Clark,  87 
Conn.  537,  89  Atl.  172,  52  L.  E.  A. 
(N.  S.)  912.  HI.— People  v.  McDonald, 
264  111.  514,  106  N.  E.  501,  Ann.  Cas. 
1915C,  31;  People  v.  Union  Gas  &  Elec. 
Co.,  260  m.  392,  103  N.  E.  245;  People 
V.  Pike,  197  111.  449,  64  N.  E.  393; 
People  ex  rel.  Harrison  v.  Comrs.  ol 
Mineral     Marsh     Drainage     Dist.,     193 

III.  428,  62  N".  E.  225.  Ind.— State  ex 
rel.  Clawson  v.  Bell,  169  Ind.  61,  82 
N.  E.  69,  124  Am.  St.  Eep.  203,  13 
L.  E.  A.  (N.  S.)  1013.  la.— Hull  v. 
Eby,  123  Iowa  257,  98  N.  W.  774. 
Mich. — ^Maynard  v.  Looker,  111  Mich. 
498,  69  N.  "W.  929,  56  L.  E.  A.  947; 
People  V.  Hartwell,  12  Mich.  508,  86 
Am.  Dec.  70.  And  see  People  v.  Suth- 
erland, 41  Mich.  177,  1  N.  W.  927, 
recovery  of  fee  allowed  for  a  hearing. 
Mo. — State  v.  Firemen's  Fund  Ins.  Co., 
152  Mo.  1,  52  S.  W.  595,  45  L.  E.  A. 
363;  State  V.  Vail,  53  Mo.  97,  109. 
N.  M.— Albright  v:  Territory,  13  N.  M. 

64,  79  Pac.  719,  11  Ann.  Cas.  1165. 
N.  Y. — Eattigan  v.  Board  of  Suprs.  of 
Cayuga  County,  152  N.  Y.  Supp.  402; 
People  ex  rel.  Furman  v.  Clute,  52  N. 
Y.  576;  People  v.  Ballon,  12  "Wend. 
277;  People  ex  rel.  Swan  v.  LoomiB, 
8  Wend.  396,  24  Am.  Dec.  33.  Ore. 
State  V.  Hodgin,  76  Ore.  480,  146  Pac. 
86,  149  Pac.  530.  Pa.— Walsh  v.  Com., 
89  Pa.  419,  33  Am.  Eep.  771.  Tex. 
Hussey  v.  Heim,  17  Tex.  Civ.  App.  153, 
42  S.  W.  859.    Vt.— State  ex  pel.  Mar- 


tin V.  Foley,  89  Vt.  193,  94  Atl.  841; 
State  V.  Bradford,  32  Vt.   50. 

[a]  As  in  Any  Other  Civil  Action.. 
Ham  V.  State  ex  rel.  Buck,  172  Ala. 
239,  54  So.   996. 

[b]  Public  Office. — ^Risk  of  Costs. 
In  many  states,  one  who  asserts  his 
right  to  a  public  office  does  bo  at  his 
peril  of  subjection  to  costs  incurred  in 
defending  an  action  of  quo  warranto 
to  test  his  right.  Eattigan  v.  Board 
of  Suprs.  of  Cayuga  Co.,  152  N.  Y. 
Supp.  402. 

[c]  Equitable  Taxation. — Under  the 
practice  in  most  jurisdictions,  the  court 
may  adjudge  such  costs  as  are  equit- 
able. State  ex  rel.  Martin  v.  Foley, 
89  Vt.  193,  94  Atl.  841. 

Execution  on  judgment,  see  supra,  V, 
I,  5. 

90.  State  ex  rel.  Martin  v.  Foley,  89 
Vt.  193,  94  Atl.  841;  State  v.  Brad- 
ford, 32  Vt.  50;  Eeg.  v.  Blizard,  L.  E. 
2  Q.  B.  (Eng.)  55;  Eeg.  v.  Neweombe, 
15  Wkly.  Eep.  (Eng.)  108;  Eeg.  v. 
Earnshaw,  22  L.  J.  Q.  B.  (Eng.)  174; 
E^g.  v:  May,  20  L.  J.  Q.  B.  (Eng.) 
268;  Eex  v.  Holt,  2  Chit.  366,  18  E.  C. 
L.  680. 

91.  Eex  V.  Greene,  4  Q.  B.  646,  45 
E.   C.   L.   646,  114  Eng.  Eeprint  1042. 

92.  People  v.  Campbell,  138  Cal.  11, 
70  Pae.  918. 

93.  West  End  v.  State,  138  Ala.  2^5, 
36  So.  423;  Lee  v.  State,  49  Ala.  43; 
Taylor  v.  State,  31  Ala.  383.  See  gen- 
erally the  title  "Security  for  Costs." 

94.  State  v.  Sullivan,  15  Ohio  0.  C. 
477,  8  Ohio  Cir.  Dec.  346,  where  pro- 
ceedings by  leave  of  court  are  brought 
Iby  the  prosecuting  attorney  on  the  re- 
lation of  private  parties. 

95.  Simonton  v.  State,  44  Fla.  289, 
31  So.  821. 
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CBOSS-REFEKENCES: 


Commerce  Court; 

Corporations ; 

Death  by  Wrongful  Act; 

Eminent  Domain; 

Freight  Carriers; 

Injuries  to  Persons  and  Property ; 

Interstate  Commerce; 


Master  and  Servant; 

Negligence ; 

Notice ; 

Passengers ; 

Public  Service  Corporations; 

Street  Eailroads; 

Taxation. 


For  forms,  see  9^  Standard  Proc.  1018,  et  seq. 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

I.  PUBLIC  AID  TO  EAILROADS.  — A.  In  General.  —  Man- 
damus will  lie^^  after  a  proper  demand  has  been  made,^  to  compel  the 
proper  public  officers^  to  subscribe  to  capital  stock  of  a  railroad  com- 
pany,* as  authorized  by  a  valid  election,"  or  by  statute,®  to  make  pay- 


1.  As  to  proceedings  in  mandamus, 
generally,  see  the  article  "Man- 
damus." 

[a]  Discretion  cannot  be  controlled 
although  its  exercise  may  be  com- 
manded. Howland  v.  Eldredge,  43  N.  Y. 
457;  Satterlee  v.  Strider,  31  W.  Va. 
781,  8  S.  E.  552. 

2.  Cai.— Oroville  &  V.  E.  Co.  v. 
Plumas,  37  Cal.  354,  demand  for  a  sub- 
scription. Conn. — Douglas  v.  Chatham, 
41  Conn.  211,  to  guarantee  payment  of 
railroad  bonds.  111. — People  v.  Town 
of  Mount  Morris,  137  111.  576,  27  N.  E. 
757,  demand  that  issued  bonds  be 
audited. 

[a]  Where  performance  of  a  duty  is 
imperatively  rectuired  by  law,  as  the 
levying  of  a  specific  tax,  no  demand  is 
necessary.  County  Comrs.  of  Columbia 
County  V.  King,  13  Fla.  451. 

.3.    See  infra,  this  note. 

[a]  Duty  must  be  imposed  upon 
particular  ofllcer  to  whom  writ  is  di- 
rected. Ind. — State  ex  rel.  Watson  v. 
Board  of  CommiBsioners,  101  Ind.  398. 
la. — D.  C.  &  M.  E.  Co.  v.  Olmstead, 
46  Iowa  316.  S.  0.— State  v.  White- 
sides,  30  S.  C.  579,  9  S.  E.  661,  3 
L.  E.  A.  777,  chairman  of  county  com- 
missioners not  required  to  endorse  cer- 
tificate of  railroad  engineer  that  con- 
struction wort  was  completed. 

4.  People  n.  Logan  County,  63  111. 
374;  Piatt  V.  People,  29  111.  54  (the 
action  of  the  officers  in  su6h  ease  is 


purely  ministerial);  Garden  City,  G.  & 
N.  E.  Co.  V.  Board  of  County  Comrs., 
82  Kan.  795,   109  Pac.  684. 

[a]  A  boar'd  will  be  compelled  to 
hear  and  grant  or  refuse  a  taxpayer's 
petition  that  it  subscribe  for  railroad 
stock.    Pfister  v.  State,  82  Ind.  382. 

5.  Ex  parte  Selma  &  G.  B,.  Co.,  46 
Ala.  230. 

[a]  Proof  of  substantial  compliance 
with  the  election  law  is  sufficient  to 
require  the  issuance  of  the  writ.  Piatt 
V.  People,  29  III.  54.  And  see  Illinois 
Midland  E.  Co.  v.  Town  of  Barnett, 
85  111.  313;  People  v.  Logan  County, 
63  HI.  374;  Garden  City,  G.  &  N.  E. 
Co.  V.  Board  of  County  Comrs.,  82  Kan. 
795,  109  Pac.  684. 

[b]  Illegality  and  fraud  in  the 
election  need  not  be  stated  in  detail 
in  the  answer.  People  v.  Logan  Coun- 
ty, 63  111.  374.  Compare  State  v.  Lake 
City,  25  Minn.  404.  But  where  bribery 
of  electors  is  relied  upon  as  rendering 
the  election  invalid,  it  must  be  alleged 
directly  that  a  sufficient  number  of 
persons  were  bribed  to  affect  the  re- 
sult of  the  election.  WooUey  v.  Louis- 
ville S.  E.  Co.,  93  Ky.  223,  19  S.  W. 
595. 

6.  Oroville  &  V.  E.  Co.  v.  Plumas, 
37  Cal.  354  (fraud  in  obtaining  statute 
is  no  defense) ;  Napa  Val.  E.  Co.  v. 
Napa,  30  Cal.  435. 

fa]  After  the  railroad  construction 
work  has  been    completed    mandamus 
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ment  in  cash/  or  to  issue  bonds  in  payment  of  the  subscription,"  to 
guarantee  payment  of  bonds  of  the  railroad/  or  to  levy  a  tax  to 
raise  funds  for  the  purpose  of  paying  the  subscription  or  the  prin- 
cipal and  interest  of  bonds  already  issued/"  when  all  the  preliminary 
conditions  imposed  upon  the  railroad  entitling  it  to  receive  the  aid, 
have  been  complied  with,^^  and  the  issuance  of  bonds  or  the  pay- 
ment of  a  subscription  have  been  authorized  and  are  evidenced  in 
a  legal  manner.^^ 


will  not  issue  to  compel  a  subscription 
by  a  county.  State  -ex  rel.  T.  &  N. 
E.  B.  Co.  V.  County  Court,  57  Mo.  70. 

7.  State  ■ex  rel.  Putnam  v.  Board  of 
Commissioners,  92  Ind.  499. 

[a]  That  authorized  taxes  (1)  have 
not  been  collected  (Minneapolis  &  St. 
L.  K.  Co.  V.  Becket,  75  Iowa  183,  39 
N.  W.  260;  State  v.  Neely,  30  S.  C. 
587,  9  S.  E.  664,  3  L.  E.  A.  672),  or 
(2)  that  authorized  bonds  cannot  be 
sold  (Neuse  Eiver  Nav.  Co.  v.  Newborn, 
52  N.  C.  275),  prevents  the  issuance 
of  the  writ. 

8.  TT.  S.— Smith  v.  Bourbon,  127  U. 
S.  105,  8  Sup.  Ct.  1043,  32  L.  ed.  73. 
Ala, — Bx  parte  Selma  &  Gr.  E.  Co.,  45 
Ala.  696,  6  Am.  Eep.  722.  Cal. — SanU 
Cruz  E.  Co.  V.  Santa  Cruz,  62  Cal.  239; 
California  N.  E.  Co.  v.  Butte,  18  Cal. 
671.  111.— Chicago,  D.  &  V.  E.  Co.  v. 
St.  Anne,  101  111.  151;  People  €x  rel. 
G.  C.  &  S.  E.  Co.  V.  Harp,  67  111.  62. 
Kan. — Atchison,  T.  &  S.  F.  E.  Co.  v. 
County  of  Jefferson,  12  Kan.  127.  Ky. 
Shelby  County  Court  v.  Cumberland  & 
O.  E.  Co.,  8  Bush  209.  N.  Y.— People 
ex  rel.  Albany  &  S.  E.  Co.  v.  Mitchell, 
35  N.  Y.  551.  Ohio.— Cincinnati,  "W.  & 
Z.  E.  Co.  V.  Clinton,  1  Ohio  St.  77.  Wis. 
State  V.  Jennings,  48  Wis.  549,  4  N.  W. 
641. 

[a]  A  formal  subscription  to  stock 
is  unnecessary  where  the  vote  at  an 
election  was  in  favor  of  the  issuance 
of  bonds.  Illinois  Midland  E.  Co.  v. 
Town  of  Barnett,  85  111.  313. 

[b]  A  tender  of  certificates  of  stock 
is  not  required  where  a  demand  for 
the  bonds  has  been  made.  Illinois  Mid- 
land E.  Co.  V.  Town  of  Barnett,  85 
111.  313. 

[c]  That  the  railroad  has  gone  into 
the  handu  of  a  receiver  pending  the 
application  for  a  writ,  does  no"t  abate 
the  proceeding.  People  ex  rel.  111.  M. 
Ey.  Co.  V.  Barnett,  91  111.  422. 

[d]  that  an  injunction  restraining 
the  public  oflacers  from  issuing  bonds 
was  in   effect,   does   not    prevent    the 
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railroad  from  obtaining  a  writ  of  man- 
date for  their  issuance.  Atchison,  T. 
&  S.  F.  E.  Co.  V.  County  of  Jefferson, 
12  Kan.  127.  And  see  United  States 
V.  Keokuk,  6  Wall.  (U.  S.)  514,  18 
L.  ed.  933;  Eiggs  v.  Johnson,  6  Wall. 
(U.  S.)  166,  18  L.  ed.  768. 

[e]  An  assignee  of  the  railroad  may 
maintain  the  proceeding.  Smith  v. 
Bourbon,  127  V.  S.  105,  8  Sup.  Ct.  1043, 
32  L.  ed.  73. 

9.  Douglas  V.  Chatham,  41  Conn.  211, 
a  writ  will  issue  only  to  compel  the 
guaranteeing  of  all  the  bonds  at  one 
time, 

10.  United  States  v.  Keokuk,  6  Wall. 
(U.  S.)  514,  18  L,  ed,  933;  Weber  v. 
Lee  County,  6  Wall.  (U.  S.)  210,  18 
L.  ed.  781;  Eiggs  v.  Johnson,  6  Wall, 
(U.  S.)  166,  18  L.  ed.  768;  Graham 
V.  Quinlan,  207  Fed.  268,  124  C.  C. 
A.  654  (exclusive  remedies  created  by 
statute  do  not  apply  to  bonds  issued 
prior  to  the  enactment  of  the  statute); 
County  Comrs.  of  Columbia  County  v. 
King,  13  Fla.  451. 

[a]  The  permanent  location  of  the 
railroad  in  the  township  must  be  al- 
leged, under  some  statutes.  Caffyn  v. 
State,  91  Ind.  324. 

[b]  A  judgment  upon  the  bonds 
must  have  been  obtained  before  man- 
damus will  issue.  Davenport  v.  Dodge, 
105  U.  S,  237,  26  L,  ed.  1018.  But 
see  County  Comrs.  of  Columbia  County 
V.  King,  13  Fla.  451. 

Mandamus  to  compel  paymenit  of 
municipal  bonds,  see  the  titles  "Mun- 
icipal Corporations;"   "Taxation." 

11.  111.— People  V.  Holden,  91  111. 
446;  People  v.  Glann,  70  111.  232.  la. 
Harwood  &  C.  F.  &  M.  E.  Co.  v.  Case, 
37  Iowa  692.  Minn.— State  v.  Lake  City, 
25  Minn.  404. 

[a]  A  general  allegation  that  con- 
ditions have  been  complied  with  is  in- 
sufficient; the  fact  and  manner  of  per- 
formance of  each  condition  should  be 
stated.    People  v.  Glann,  70  111.  232. 

12.  Springfield   &  L   S.   E.  Ey.  Co. 
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The  issuance  of  bonds  in  compliance  with  a  subscription  contract 
cannot  be  compelled  by  a  bill  in  equity.^'  The  threatened  but  im- 
proper issuance  of  the  bonds  of  a  public  corporation  in  aid  of  a  rail- 
road may  be  enjoined  in  equity.^* 

B.  Bonds  Endorsed  by  a  State.  —  The  state  alone  can  enforce 
the  remedies  provided  by  a  statute  giving  a  lien  on  the  property  of 
a  railroad  whose  bonds  it  has  endorsed  or  guaranteed.^^  A  state's 
statutory  action  for  fraud  in  obtaining  its  endorsement  can  be  main- 
tained only  on  the  grounds  specified  in  the  statute.^*  The  bondholder  ^ 
cannot  enforce  payment  by  an  action  to  which  the  state  is  an  indis- 
pensable party  defendant;^''  otherwise,  however,  he  may  resort  to  any 
appropriate  aetion.^^ 

C.  Enforcement  of  Bonds.^*  —  Municipal  bonds  given  in  aid  of 
a  railroad  are  enforced  in  accordance  with  general  rules^"  elsewhere 


17.   County   Clerk,  74  HI.   27;   Lamoille 
Valley  R.  Co.  v.  Fairfield,  51  Vt.  257. 

13.  Chicago,  D.  &  V.  E.  Co.  v.  St. 
Anne,  101  HI.  151. 

[a]  A  judgment  creditor  of  the 
railroad  may,  in  equity,  compel  an  as- 
signment to  him  of  the  railroad's  right 
to  have  the  bonds  issued,  but  he  can- 
not in  such  proceeding  compel  the  is- 
suance of  the  bonds.  Smith  v.  Bour- 
bon, 127  V.  S.  105,  8  Sup.  Ct.  1043,  32 
L.  ed.  73. 

14.  Campbell  v.  Paris  &  D.  E.  Co., 
71  111.  611. 

[a]  That  the  railroad  Intends  to  de- 
mand the  Issuance  of  the  bonds  and 
the  officer  in  charge  of  the  matter  will 
issue  them,  may  be  alleged  upon  in- 
formation and  belief.  Campbell  v.  Paris 
&  D.  R.  Co.,  71  111.  611. 

[b]  The  position  of  the  defendants 
as  the  officers  charged  with  the.  duty 
of  issuing  the  bonds  must  be  alleged. 
Pierce  v.  Wright,  6  Lans.  (N.  T.)  306, 
45  How.  Pr.  1. 

[c]  A  taxpayer  Interested  should  in- 
stitute the  suit;  it  is  improperly 
brought  in  the  name  of  the  people  of 
the  state.  People  v.  Clark,  53  Barb. 
(N.  T.)  171. 

[d]  The  railroad  is  a  necessary- 
party  to  the  suit.  Cal. — Patterson  v. 
Board  of  Supervisors,  12  Cal.  105.  Mo. 
State  V.  Callaway  County  Court,  51 
Mo.  395.  N.  Y.— People  v.  Clark,  53 
Barb.  171. 

[e]  An  agent  appointed  to  nego- 
tiate the  bonds,  a  part  of  which  have 
teen  issued,  is  a  proper  party  defend- 
ant. State  V.  Callaway  County  Court, 
51  Mo.  395. 

15.  Kelly  v.  Alabama  &  C.  E.  Co., 
58  Ala.  489.    And  see  State  v.  Ander^ 


son,  91  tr.  S.  667,  23  L.  ed.  290. 

16.  Alabama  v.  Burr,  115  U.  S.  413, 
6  Sup.  Ct.  81,  29  L.  ed.  435. 

17.  North  Carolina  v.  Temple,  134 
U.  S.  22,  10  Sup.  Ct.  509,  33  L.  ed. 
849  (an  action  to  compel  the  levying 
of  a  special  tax) ;  Christian  v.  Atlantic 
&  N.  C.  E.  Co.,  133  U.  S.  233,  10  Sup. 
Ct.  260,  33  L.  ed.  589  (action  to  have 
plaintiff's  bonds  declared  a  lieu  on  the 
interest  of  the  state) ;  Hagood  v.  South- 
ern, 117  U.  S.  52,  6  Sup.  Ct.  608,  29 
L.  ed.  805;  Cunningham  v.  Macon  &  B. 
E.  Co.,  109  U.  S.  446,  3  Sup.  Ct.  292> 
609,  27  L.  ed.  992  (foreclosure  action 
by  holders  of  subordinate  bonds) ; 
Branch  v.  Macon  &  B.  E.  Co.,  2  Woods 
385,  4  Fed.  Cas.  No.  1,808.  Compare 
Swasey  v.  North  Carolina  E.  Co.,  71 
N.  C.  571. 

18.  Forrest's  Bxrs.  v.  Luddington, 
68  Ala.  1.    See  the  following  section. 

[a]  Holders  of  endorsed  bonds  are 
subrogated  to  the  rights  of  the  state, 
upon  the  insolvency  of  the  railroad, 
and  this  right  of  subrogation  may  be 
declared  on  in  an  action  to  which  the 
state  is  not  a  party.  Oilman,  Sons  & 
Co.  V.  New  Orleans  &  S.  E.  Co.,  72 
Ala.  566.  And  see  Young  v.  Mont- 
gomery &  E.  E.  Co.,  2  Woods  606,  30 
Fed.  Cas.  No.  18,166. 

19.  Bonds  endorsed  by  altate,  see 
preceding  section. 

20.  See  generally  the  titles  '  'Bonds; ' ' 
' '  Municipal  Corporations. ' ' 

Mandamus  to  enforce  bonds,  see  the 
titles  "Municipal Corporations;"  "Tax- 
ation." 

[a]  Against  legal  successor  of  pub- 
lic corporation  (1)  issuing  the  bonds. 
Mobile  V.  Watson,  116  U.  S.  289,  6  Sup. 
Ct,  398,  29  L.  ed.  620.     (2)  As  to  the 
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treated.     The  action  may  under  proper    circumstances    be    in    the 
f  G(3.Gr3,l  courts  ^^ 

II.  LOCATION  OF  RAILROAD  AND  STATIONS.  —  A.  In  Gen- 
eral. —  The  location  of  a  railroad  in  accordance  with  the  require- 
ments of  a  constitutional  or  statutory  provision  may  be  enforced  by 
a  writ  of  mandate,^^  and  its  construction  in  an  unauthorized  location 
may  be  enjoined.^^  The  action  or  proceeding  may  be  maintained  by 
private  citizens  who  have  a  special  interest  in  the  matter  of  the  loca- 
tion of  the  railroad,^*  or  by  a  stockholder  of  the  railroad,^^  or  by  the 


proper  parties  defendant  in  such  cases, 
see  Carter  v.  Sinton,  120  U.  S.  517,  7 
Sup.  Ct.  650,  30  L.  ed.  701;  County 
Comrs.  of  Columbia  County  v.  King,  13 
ria.  451. 

[b]  A  county  is  the  proper  party 
defendant  although  the  payment  of  the 
Tsond  is  ultimately  chargeable  to  a  pre- 
cinct in  the  county.  Nemaha  v.  Frank, 
120  U.  S.  41,  7  Sup.  Ct.  395,  30  L.  ed. 
584;  Davenport  v.  Dodge,  105  U.  S.  237, 
26  L.  ed.  1018. 

21.  Grounds  of  federal  jurisdiction, 
see  the  title  "United  States  Courts." 

[a]  The  assignee  (1)  may  sue  in  a 
proper  case,  irrespective  of  the  citizen- 
ship of  a  prior  holder  (New  Providence 
V.  Halsey,  117  U.  S.  336,  6  Sup,  Ct.  764, 
29  L.  ed.  904.  Compare  Clark  v.  Janes- 
ville,  1  Biss.  98,  5  Fed.Jlas.  No.  2,854), 
unless  (2)  the  assignment  was  made 
solely  for  the  purpose  of  collecting  the 
bond  (New  Providence  v.  Halsey,  117 
V.  B.  336,  6  Sup.  Ct.  764,  29  L.  ed. 
904;  Bernards  Township  v.  Stebbins, 
109  U.-  S.  341),  and  (3)  in  spite  of 
any  statutory  restrictions  upon  the 
right  to  procee3  against  the  public  cor- 
poration issuing  the  bonds.  Chicot  v. 
Sherwood,  148  U.  S.  529,  13  Sup.  Ct. 
695,  37  L.   ed.  546. 

22.  Kansas  City,  M.  &  O.  E.  Co.  •». 
State,  106  Tex.  249,  163  S.  W.  582, 

[a]  The  fact  that  a  receiver  has 
been  appointed  over  the  railroad,  does 
not  prevent  the  issuance  of  the  order 
though  its  enforcement  will  be  stayed 
pending  the  receivership.  Kansas  City, 
M.  &  O.  E.  Co.  V.  State,  106  Tex.  249, 
163  S.  W.  582. 

[b]  More  particularity  and  cer- 
tainty in  the  allegations  of  the  petition 
is  required  than  is  necessary  in  an 
ordinary  action.  Pelton  v.  Kansas  City, 
M.  &  O.  E.  Co.  (Tex.  Civ.  App.),  143 
S.   "W.   650. 

[c]  Whether  any  natural  obstacles 
exist  preventing  the  construction  of  a 
railroad  through  a  town,  as  required  by 
law,  is  a,  question  of    fact.      Kansas 
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City,  M.  &  O.  Ey.  Co.  v.  State   (Tex. 
Civ.  App.),  155  S.  W.  561. 

23.  Macon  &  B.  E.  Co.  v.  Gibson, 
85  Ga.  1,  11  S.  E.  442,  21  Am.  St.  Eep. 
135;  Stevens  v.  Brie  Ey.  Co.,  21  N.  J. 
Eq.  259. 

[a]  Maintenance  of  general  offices 
or  machine  shops  at  an  unauthorized 
location  will  be  enjoined.  Internation- 
al &  G.  N.  Ey.  Co.  V.  Anderson  County 
(Tex.  Civ.  App.),  174  S.  W.  305. 

[b]  Location  on  Bight  of  Way. — ^If 
a  dispute  arises  as  to  the  proper  loca- 
tion of  a  track  upon  a  right  of  way 
granted  by  an  adjoining  land  owner, 
an  injunction  suit  may  be  maintained 
to  prevent  its  construction  at  any  un- 
authorized place.  Eainey  v.  Baltimore 
&  O.  E.  Co.,  15  Fed.  767,  a  preliminary 
injunction  preventing  the  construction 
of  the  road  will  be  refused  but  a  bond 
covering  possible  damages  will  be  re- 
quired. 

24.  Ga. — Macon  &  B.  E.  Co.  v.  Gib- 
son, 85  Ga.  1,  11  S.  E.  442,  21  Am. 
St.  Eep.  135,  mandatory  injunction. 
N.  J. — Stevens  v.  Erie  Ey.  Co.,  21  N. 
J.  Eq.  259,  an  adjoining  property 
owner.  N.  Y. — Mason  v.  Broolilyn  City 
&  N.  E.  Co.,  35  Barb.  373.  Tex.— Fel- 
ton  V.  Kansas  City,  M.  &  O.  E.  Co. 
(Tex.  Civ.  App.),  143  S.  W.  650,  man- 
damus. 

[a]  Some  of  the  citizens  as  repre- 
sentatives of  a  numerous  class,  (1) 
may  sue  in  the  name  and  for  the 
benefit  of  all.  Macon  &  B.  E.  Co.  v. 
Gibson,  85  Ga.  1,  11  S.  E.  442,  21  Am. 
St.  Eep.  135.  See  generally  the  title 
"Parties."  (2)  The  pendency  of  such 
an  action  by  citizens  is  no  ground  of 
abatement  of  another  proceeding  by  the  i 
state  to  accomplish  the  same  end  and 
recover  a  penalty.  Kansas  City,  M.  & 
O.  Ey.  Co.  17.  State  (Tex.  Civ.  App.), 
155  S.  W.  561.  See  generally  the  title 
"Another  Action  Pending." 

25.  Mississippi,  O.  &  R.  R.  R.  Co. 
V.  Cross,  20  Ark.  443. 
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state.^'  But  the  operation  of  a  railroad  will  not  be  enjoined  because 
it  has  been  constructed  in  an  unauthorized  location  f  and  the  lawful 
exercise  of  discretion  as  to  the  location  will  not  be  controlled.^*  Viola- 
tion of  a  charter  provision  as  to  location  may  be  relied  on  in  support 
of  quo  warranto  proceedings.^*  A  contract  as  to  the  location  of  a 
railroad,^"  or  its  general  offices  or  machine  shops,'^  may  be  enforced 
in  equity  where  the  public  interests  will  not  be  injuriously  affected 
thereby.  Jurisdiction  of  certain  matters  with  respect  to  the  location 
and  construction  of  railroads  is  sometimes  conferred  on  railroad  or 
public  service  commissions.'^ 

B.  Stations.  —  According  to  some  authorities  the  establishment  of 
a  station  at  a  place  where  public  necessity  and  convenience  require 
it,*'  or  its  relocation  if  it  has  been  improperly  abandoned  or  re- 
moved, may  be  compelled  by  mandamus.'*     Other  courts  hold  that 


[a]  In  an  action  against  a  stock- 
holder to  recover  assessments  upon  his 
stock,  the  violation  of  the  railroad's 
charter  by  its  location  at  an  improper 
place  is  no  defense.  Mississippi,  0.  & 
B.  E.  E.  Co.  V.  Cross,  20  Ark.  443. 

29.  Kansas  City,  M.  &  O.  Ey.  Co. 
V.  State  (Tex.  Civ.  App.),  155  S.  W. 
561,  a  waiver  by  citizens  of  the  right 
to  have  a  road  located  at  a  particular 
place  is  not  binding  on  the  state. 

27.  Stevens  v.  Erie  Ey.  Co.,  21  N.  J. 
Eq.  259. 

[a]  The  party  injured  will  be  left 
to  his  remedy  at  law,  to  recover  pos- 
session of  the  premises  and  damages 
for  its  detention.  Stevens  v.  Brie  By. 
Co.,  21  N.  J.  Eq.  259.  See  infra,  HI, 
A,  1. 

28.  Bonaparte  v.  Camden  &  A.  E. 
Co.,  Baldw.  205,  3  Fed.  Cas.  No.  1,617. 

29.  Mississippi,  O.  &  E.  E.  E.  Co. 
V.  Cross,  20  Ark.  443.  See  generally 
the  title  "Quo  Warranto." 

30.  Oal. — McCowen  v.  Pew,  153  Cal. 
733,  96  Pac.  893,  21  L.  E.  A.  (N.  S.) 
800.  Ohio. — Baltimore  &  Ohio  &  C,  E. 
Co.  V.  Ealston,  41  Ohio  St.  573.  Pa. 
Cumberland  Val.  E.  Co.  v.  Baab,  9 
Watts  458,  36  Am.  Dec.  132. 

31.  Tyler  v.  St.  Louis  E.  Co.,  99 
Tex.  491,  91  S.  W.  1,  13  Ann.  Cas. 
911;  International  &  G.  N.  Ey.  Co.  v. 
Anderson  County  (Tex.  Civ.  App.),  150 

5.  W.  239.  And  see  Model  v.  San 
Antonio  &  A.  P.  Ey.  Co.  (Tex.  Civ. 
App.),  177  S.  W.  1048;  International  & 

6.  N.  Ey.  Co.  V.  Anderson  County  (Tex. 
Civ.  App.),  174  S.  W.  305.  But  see 
Pritts  V.  Delaware,  L.  &  W.  E.  Co.,  75 
N.  J.  Eq.  384.  73  Atl.  92. 

[a]  Venue. — The  action  is  properly 
ibiought   in    the    county   in   which   the 


works  are  located.  International  &  G. 
N.  Ey.  Co.  V.  Anderson  County  (Tex. 
Civ.  App.),  150  S.  W.  239. 

32.  See  the  statutes  and  the  title 
"Public  Service  Corporations."  See 
also  infra,  II,  B. 

[a]  Certificate  of  public  convenience 
(1)  from  railroad  commission,  see  Mat- 
ter of  Depew  &  S.  W.  E.  Co.,  92  Huu 
406,  36  N.  Y.  Supp.  991.  (2)  The  de- 
termination of  the  location  of  highway 
crossings  and  whether  they  shall  be 
at  grade,  is  not  a  matter  to  be  finally 
passed  on  at  the  time  of  the  hearing 
of  the  petition  for  issuance  of  the  cer- 
tificate. People  ex  rel.  D.  &  H.  Co.  v. 
Board  of  Eailroad  Commissioners,  126 
App.   Div.   492,   110   N.   Y.   Supp.   862. 

33.  People  v.  Chicago  &  A.  E.  Co., 
130  111.  175,  22  N.  E.  857;  State  v.  Ee- 
publican  Val.  E.  Co.,  17  Neb.  647,  24 
N.  W.  329,  52  Am,  Eep.  424.  And 
see  Pritts  v.  Delaware,  L.  &  W.  E.  Co., 
75  N.  J.  Eq.  384,  73  Atl.  92. 

[a]  The  discretion  of  the  railroad 
company  in  locating  its  stations,  will 
not  ordinarily  be  interfered  with.  Chi- 
cago &  A.  E.  Co.  V.  People,  152  111. 
230,  38  N.  E.  562,  26  L.  E.  A.  224. 

[b]  Necessity  a  Question  of  Fact. 
State  V.  Eepublican  Val.  E.  Co.,  18  Neb. 
512,  26  N.  W.  205. 

[c]  The  exact  spot  at  which  the 
station  shall  be  erected  will  not  be 
designated  by  the  writ.  Florida,  C.  & 
P.  E.  Co.  V.  State  ex  rel.  Tavares,  31 
Fla.  482,  13  So.  103,  34  Am.  St.  Eep. 
30,  20  L.  E.  A.  419. 

34.  State  v.  New  Haven  &  N.  Co., 
41  Conn.  134;  State  v.  New  Haven  & 
N.  Co.,  37  Conn.  153;  Jaequelin  v.  Erie 
E.   Co.,  69  N.  J.   Eq.  432,   61   Atl.   18. 

[a]    The  discretion  of  the  railroad 
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the  location  of  a  station  at  a  particular  point  will  be  enforced  by 
mandamus  only  when  there  is  a  specific  legal  duty  imposed  upon  the 
company  in  that  particular.^^ 

The  location  or  removal  of  stations  is  now,  under  statutes,  largely 
within  the  jurisdiction  of  state  railroad  or  public  service  commissions, 
whose  orders  in  such  matters  will  be  enforced  in  accordance  with  the 
procedure  established  by  the  particular  statute,^"  and  whose  action 
must  be  invoked  before  applying  to  the  courts  for  relief.'' 

For  violation  of  a  contract  with  reference  to  the  location  or  main- 
tenance of  a  station,  an  action  for  damages  may  be  maintained,'^  except 


company  will  not  be  interfered  with 
except  in  a  clear  case  of  its  abuse.' 
Chicago  &  N.  W.  Ey.  Co.  v.  State,  74 
Neb.  77,  103  N.  W.  1087;  Chicago  & 
E.  I.  E.  Co.  v.  People,  222  111.  396,  78 
N.    E.   784. 

[b]  In  a  doubtful  case  the  writ  will 
be  refused.  Chicago  &  E.  I.  E.  Co.  v. 
People,  222  111.  396,  78  N.  E.  784j  Mo- 
bile &  O.  E.  Co.  V.  People,  132  111. 
559,  24  N.  E.  643. 

[c]  A  preliminary  injunction  to  pre- 
vent the  discontinuance  of  a  station, 
pending  the  hearing  on  a  petition  for 
a  writ  of  mandate,  will  not  issue. 
Jacquelin  v.  Erie  E.  Co.,  69  N.  J.  Eq. 
432,  61  Atl.  18. 

35.  XX.  S. — Northern  Pac.  E.  Co.  v. 
Washington  Ter.,  142  U.  S.  492,  12  Sup. 
Ct.  283,  35  L.  ed.  1092.  La.— State  f. 
Kansas  City,  S.  &  G.  E.  Co.,  51  La. 
Ann.  200,  25  So.  126.  N.  Y.— People 
V.  New  York,  8.  E.  &  W.  E.  Co.,  104 
N.  Y.  58,  9  N.  E.  856,  58  Am.  Eep. 
484.  Utah. — State  ea;  rel.  Skeen  v.  Og- 
den  E.  T.  Co.,  38  Utah  242,  112  Pac. 
120. 

36.  See  the  particular  statutes.  And 
see  la. — State  v.  Des  Moines  &  K.  C. 
Ey.  Co.,  87  Iowa  644,  54  N.  W.  461, 
by  action.  Me. — Eailroad  Commission- 
ers V.  Portland  &  O.  C.  E.  Co.,  63  Me. 
269,  18  Am.  Eep.  208.  IMinn.— State 
V.  Northern  Pac.  E.  Co.,  90  Minn.  277, 
96  N.  W.  81  (by  mandamus);  State  v. 
Mjnneapolis  &  St.  L.  E.  Co.,  76  Minn. 
469,  79  N.  "W.  510.  Miss.— Southern  E. 
Co.  V.  State,  95  Miss.  657,  48  So.  236, 
Ann.  Cara.  1912A,  225.  Neb. — State  v. 
Chicago,  St.  P.  M.  &  0.  E.  Co.,  19  Neb. 
476,  27  N.  W.  434.  Jf.  J.— Fritts  v. 
Delaware,  L.  &  W.  E.  Co.,  75  N.  J. 
Eq.  384,  73  Atl.  92. 

See  also  the  title  "Public  Service 
Corporations.'-' 

37.  State  V.  Chicago,  St.  P.  M.  & 


O.    E.    Co.,   19   Neb. 
434. 
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476,    27    N.    W. 


38.  Ark.— St.  Louis  &  N.  A.  E.  Co. 
V.  CrandaU,  75  Ark.  89,  86  S.  W.  855, 
112  Am.  St.  Eep.  42.  Fla.— Atlanta 
&  St.  A.  B.  E.  Co.  V.  Thoinas,  60  Fla. 
412,  53  So.  510.  Ga.— Atlanta  &  W. 
P.  E.  Co.  V.  Camp,  130  Ga.  1,  60  S.  E. 
177,  124  Am.  St.  Eep.  151,  15  L.  E.  A. 
(N.  S.)  594,  14  Ann.  Cas.  439.  Ind. 
Louisville,  N.  A.  &  C.  E.  Co.  v.  Sum- 
ner, 106  Ind.  55,  5  N.  E.  404,  55  Am. 
Eep.  719.  Kan. — Kansas  Pac.  E.  Co.  v. 
Hopkins,  18  Kan.  494.    Ky. — Louisville, 

A.  &  P.  V.  E.  Co.  V.  Whipps,  27  Ky. 
L.  Eep.  977,  87  S.  W.  298.  But  see 
Elizabethtown  v.  Chesapeake  &  O.  E. 
Co.,  94  Ky.  377,  22  S.  W.  609.  N.  J. 
Fritts  V.  Delaware,  L.  &  W.  E.  Co., 
75  N.  J.  Eq.  384,  73  Atl.  92.  N.  Y. 
Conger  v.  New  York,  W.  8.  &  B.  E. 
Co.,  120  N.  Y.  29,  23  N.  E.  983;  Fair- 
child  V.  City  &  County  C.  Co.,  153  App. 
Div.  277,  138  N.  Y.  Supp.  133.  Pa. 
Vandivort  v.  Pittsburgh,  H.  B.  &  N.  C. 
E.  Co.,  249  Pa.  217,  94  Atl.  743.  Tex. 
International  &  G.  N.  E.  Co.  «.  Daw- 
son, 62  Tex.  260;  Texas  &  St.  L.  E. 
Co.  V.  Eobards,  60  Tex.  545j  Gulf,  C. 
&  S.  F.  E.  Co.  V.  Martin,  38  Tex. 
Civ.  App.  379,  86  S.  W.  25.  And  see 
Missouri,  K.  &  T.  E.  Co.  v.  Doss  (Tex. 
Civ.  App.),  36  S.  W.  497. 

[a]  Where  a  station  has  been  lo- 
cated at  a  place  other  than  was  author- 
ized by  a  contract,  an  action  for  dam- 
ages may  be  maintained.    Lexington  & 

B.  G.  E.  Co.  V.  Moore,  140  Ky.  514, 
131  S.  W.  257. 

[b]  A  change  in  conditions  making 
continued  maintenance  of  the  station 
detrimental  to  public  interests,  is  mat- 
ter of  defense.  Atlanta  &  W.  P.  E. 
Co.  V.  Camp,  130  Ga.  1,  60  S.  iS.  177, 
124  Am.  St.  Eep.  151,  15  L.  E.  A. 
(N.  S.)  594,  14  Ann.  Cas.  439.  But 
see  Mosel  v.  San  Antonio  &  A.  P.  Ey. 
Co.  (Tex.  Civ.  App.),  177  S.  W.  1048. 

[c]  No  such  action  for  violation  of 
a  statute  prohibiting  the  change  or  re- 
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in  those  jurisdictions  or  under  those  conditions  in  which  such  a  con- 
tract is  regarded  as  a  contract  against  public  policy  and  therefore 
void."  Specific  performance  of  such  contracts  will  sometimes  be 
decreed,*"  but  only  when  the  interests  of  the  public  do  not  outweigh 
the  private  benefit  which  would  accrue,*^  and  when  enforcement  of 
the  contract  is  in  all  respects  fair  and  equitable.*"  "Where  the  agree- 
ment constitutes  a  condition  subsequent,  a  forfeiture  will  be  enforced 
for  a  breach  of  the  condition.*^  Mandamus  will  not  issue  to  enforce 
a  private  contract  of  this  character,**  nor,  it  has  been  held,  will  an 
injunction  issue  to  prevent  the  removal  of  a  station  located  in  ac- 
cordance with  the  terms  of  a  contract.** 

C.  CoNPLiCTiNfl  Locations.  —  Where  a  railroad  has  actually  located 
its  right  of  way  and  is  proceeding  in  good  faith  with  the  construction 
of  its  road,  interference  by  other  railroads  with  its  acts  may  be  en- 
joined,*' thotigh  the  aid  of  the  court  will  not  be  granted  where  the 


moval  of  a  station.  Missouri,  K.  & 
T.  R.  Co.  V.  Colburn,  90  Tex.  230.  38 
8.  W.  153. 

[d]  Several  causes  of  action  exist 
under  a  contract  which  is  joint  in 
form,  but  under  which  the  obligees 
may  suffer  separate  and  distinct  but 
unascertained  pecuniary  injuries  from 
a  breach.  Atlanta  &  S.  A.  B.  E.  Co. 
V.  Thomas,  60  Fla.  412,  53  So.  510. 

39.  la. — Williamson  v.  Chicago,  E.  I. 
&  P.  Ey.  Co.,  53  Iowa  126,  4  N.  W. 
870,  36  Am.  Eep.  206.  Kan. — St. 
Joseph  &  D.  C.  E.  Co.  v.  Eyan,  11 
Kan.  602,  15  Am.  Eep.  357.  Okla. 
Enid  Eight  of  Way  &  Townsite  Co.  v. 
Lile,   15  Okla.   317,   328,   82   Pac,   810. 

40.  Oal. — Herzog  v.  Atchison,  T.  & 
S.  F.  E.  Co.,  153  Cal.  496,  95  Pac. 
898,  17  L.  E.  A.  (N.  S.)  428.  Fla. 
Taylor  v.  Florida  E.  C.  E.  Co.,  54  Fla. 
635,  45  So.  574,  127  Am.  St.  Eep. 
155,  16  L.  E.  A.  (N.  S.)  307,  14  Ann. 
Cas.  472.  Ga.— Atlanta  &  W.  P.  R. 
Co.  V.  Camp,  130  Ga.  1,  60  S.  E.  177, 
124  Am.  St.  Eep.  151,  15  L.  E.  A. 
(N.  S.)  594,  14  Ann.  Cas.  439.  N.  Y. 
Lawrence  v.  Saratoga  Lake  E.  Co.,  36 
Hun  467.  S.  0. — Murray  v.  North 
Western  E.  Co.,  64  S.  C.  520,  42  S.  E. 
617.  Tex. — Tyler  v.  St.  Louis  E.  Co., 
99  Tex.  491,  91  S.  W.  1,  13  Ann.  Cas. 
911;  Mosel  V.  San  Antonio  &  A.  P.  Ey. 
Co.  (Tex.  Civ.  App.),  177  S.  W.  1048. 
W.  Va. — Harper  v.  Virginia  E.  Co.,  76 
W.  Va.  788,  86  S.  E.  919.  Compare, 
Blanchard  v.  Detroit,  L.  &  L.  M.  E. 
Co.,  31  Mich.  43,  18  Am.  Rep-.  142. 

[a]  A  state  railroad  commission  has 
no  jurisdiction  to  enforce  such  a  con- 
tract.    Mosel  V.  San  Antonio  &  A.  P. 


Ry.   Co.    (Tex.   Civ.   App.),   177   S.  "W. 
1048. 

[b]  An  agreement  constituting  a 
mere  condition  subsequent  will  not  be 
specifically  enforced.  Close  v.  Burling- 
ton, C.  E.  &  N.  Ey.  Co.,  64  Iowa  149, 
19  N.  W.  886. 

41.  Marsh  v.  Pairbury,  P.  &  N.  W. 
Ey.  Co.,  64  111.  414,  16  Am.  Eep.  564; 
Conger  v.  New  York,  W.  S.  &  B.  R. 
Co.,  120  N.  Y,  29,  23  N.  E.  983. 

42.  Herzog  v.  Atchison,  T.  &  S.  F. 
R.  Co.,  153  Gal.  496,  95  Pac.  898,  17 
L.  R.  A.  (N.  S.)  428;  Conger  v.  New 
York,  W.  S.  &  B.  R.  Co.,  120  N.  Y. 
29,  23  N.  E.  983. 

[a]  Facts  showing  an  adeciuate  con- 
sideration must  be  alleged.  Herzog  v. 
Atchison,  T.  &  S.  F.  R.  Co.,  153  Cal. 
496,  95  Pac.  898,  17  L.  R.  A.  (N.  S.) 
428. 

[b]  The  fact  that  plaintiffs  owned 
and  continued  to  own  land  in  the  neigh- 
"borhood  of  the  station  or  live  near  it 
should  be  alleged.  Herzog  v.  Atchison, 
T.  &  S.  F.  R.  Co.,  153  Cal.  496,  95  Pac. 
898,  17  L.  E.  A.  (N.  S.)  428. 

43.  Griswold  v.  Minneapolis,  St.  P. 
&  S.  Ste.  M.  R.  Co.,  12  N.  D.  435,  97 
N.  W.  538,  102  Am.  St.  Rep.  572.  i 

44.  Florida  C.  &  P.  R.  Co.  v.  State, 
31  Fla.  482,  13  So.  103,  20  L.  R.  A. 
419,  34  Am.  St.  Rep.  30. 

45.  Fritts  v.  Delaware,  L.  &  W.  E. 
Co.,  75  N.  J.  Eq.  384,  73  Atl.  92.  Contra, 
Mosel  V.  San  Antonio  &  A.  P.  Ry.  Co.     ' 
(Tex.  Civ.  App.),  177  S.  W.  1048. 

46.  V.  S.— Atlanta,  K.  &  N.  E.  Co. 
V.  Southern  E.  Co.,  131  Fed.  657,  66 
C.  C.  A.  601;  Utah,  N.  &  C.  R.  Co.  v. 
Utah  &  C.  Ry.  Co.,  110  Fed.  879.  Ky. 
Cumberland  E.  Co.  v.  Pine  Mountain    ^ 
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right  of  way  remains  unlocated,*'  or  the  right  of  the  plaintiff  is  not 
clear.** 

D.  Change  of  Location.*'  —  A  change  in  the  place  of  location 
of  a  railroad  which  is  not  expressly  authorized  by  law,  may  be  en- 
joined,"" at  the  suit  of  any  person  who  would  be  specially  injured 
by  its  removal.^^  An  action  for  damages  resulting  from  the  change 
may  also  be  maintained."^ 

III.  ENFORCEMENT  OF  RIGHTS  IN  LAND.  — A.  Eights  in 
Land  Over  Which  Road  Is  Located.  —  1.  Generally.  —  A  railroad 
which  occupies  the  land  of  another  without  authority  is  a  tres- 
passer,"^ and  possession  may  be  recovered  by  the  owner  by  resort  to 
an  appropriate  remedy,"*  or  removal  of  the  tracks  will  be  ordered 


E.  Co.,  28  Kj.  L.  Rep.  574,  96  S.  W. 
199.  Mo.— Kansas  City  &  S.  E.  E.  Co. 
V.  Kansas  City  &  S.  W.  E.  Co.,  129  Mo. 
62,  31  S.  W,  451.  N.  M.— Arizona  &  C. 
E.  Co.  V.  Denver  &  E.  G.  E.  Co.,  16 
N.  M.  281,  117  Pac.  730.  N.  Y.— Eoeh- 
ester,  H.  &  L.  E.  Co.  v.  New  York, 
L.  E.  &  W.  E.  Co.,  110  N.  Y.  128,  17 
N.  E.  680.  N.  C— Payetteville  St.  Ey. 
V.  Aberdeen  &  E.  E.  Co.,  142  N.  C. 
423,  55  S.  E.  345.  Pa. — Pennsylvania 
Company  v.  Ohio  Eiver  J.  E.  Co.,  204 
Pa.  356,  54  Atl.  259;  Titusville  &  P. 
C.  E.  Co.  V.  Warren  &  V.  E.  Co.,  12 
Phil.  642.  S.  0. — Wilson  v.  Alderman 
&  Sons  Co.,  69  S.  C.  176,  48  S.  E. 
81. 

[a]  Objections  collateral  to  the 
question  of  locatiO'U,  such  as  that  the 
capital  stock  of  a  railroad  company 
has  not  been  paid  for  or  issued,  can- 
not be  urged  upon  the  hearing  for  an 
injunction.  Fayetteville  St.  Ey.  v. 
Aberdeen  &  E.  E.  Co.,  142  N.  C.  423, 
55  S.  B.  345. 

[b]  A  stockholder  of  a  railroad  may 
maintain  the  suit  where  he^  charges 
that  the  directors  of  the  company  are 
interested  in  a  rival  company  and  are 
derelict  in  their  duty.  Weidenfeld  v. 
Sugar  Eun  E.  Co.,  48  Fed.  615. 

[c]  A  temporary  iujuuctiou  will  not 
be  granted,  where  no  immediate  or  ir- 
reparable injury  is  threatened.  New 
York  &  A.  E.  Co.  v.  New  York,  W.  S. 
&  B.  E.  Co.,  11  Abb.  N.  C.  (N.  Y.) 
386. 

47.  Williamsport  &  N.  B.  E.  Co.  v. 
Philadelphia  &  E.  E.  Co.,  141  Pa.  407, 
21  Atl.  645,  12  L.  E.  A.  220;  Marion 
County  Lumb.  Co.  v.  Tilghman  Lumb. 
Co.,  75  S.  C.  220,  55  S.  E.  337. 

48.  Kanawha,  G.  J.  &  E.  E.  Co.  v. 
Glen  Jean,  L.  L.  &  D.  W.  E.  Co.,  45 
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W.   Va.    119,   30   S.   E.    86,   legal   title 
will  not  be  determined  in  equity. 

49.  Abandonment  of  railroad,  see 
infra,  III,  C. 

50.  Leverett  v.  Middle  G.  &  A.  E. 
Co.,  96  Ga.  385,  24  S.  E.  154. 

[a]  The  damages  would  be  irrepar- 
able and  the  remedy  at  law  inadequate. 
Brown  v.  Atlantic  &  B.  E.  Co.,  126 
Ga.  248,  55  S.  E.  24. 

[b]  The  fact  that  a  part  of  the 
track  has  already  been  torn  up  does 
not  prevent  the  issuance  of  the  in- 
junction. Brown  v.  Atlantic  &  B.  E. 
Co.,  126  Ga.  248,  55  S.  E.  24. 

[e]  Even  though  location  discretion- 
ary in  first  instance.  Atlantic  &  B.  E. 
Co.  V.  Kirkland,  129  Ga.  552,  59  S.  E. 
220;  Brown  V.  Atlantic  &  B.  E.  Co.,  126 
Ga.  248,  55  S.  E.  24. 

[d]  Laches  defeating  relief,  see  At- 
lantic &  B.  E.  Co.  V.  Kirkland,  129 
Ga.  552,  59  S.  E.   220. 

51.  Brown  v.  Atlantic  &  B.  E.  Co., 
126  Ga.  248,  55  S.  E.  24.  Compare 
Henry  v.  Ann  Arbor  E.  Co.,  116  Mich. 
314,  75  N.  W.   886. 

52.  'See  Kinealy  v.  St.  Louis,  K.  C. 
&  N.  E.  Co.,  69  Mo.  658;  Little  Miami 
E.  Co.  V.  Naylor,  2  Ohio  St.  235,  59 
Am.  Dec.  667, 

53.  Hibbs  v.  Chicago  &  S.  W.  E. 
Co.,  39  Iowa  340;  Eusch  v.  Milwaukee, 
L.  S.  &  W.  Ey.  Co.,  54  Wis.  136,  11 
N.  W.  253. 

54.  Colo.— Denver  &  S.  E.  E.  Co.  v. 
School  Dist.  No.  22,  14  Colo.  327,  23 
Pae.  978,  ejectment.  Mo. — Dodd  v.  St. 
Louis  &  H.  Ey.  Co.,  108  Mo.  581,  18 
S.  W.  1117;  Walker  v.  Chicago,  E.  I. 
&  P.  E.  Co.,  57  Mo.  275.  Tex.— Hays 
V.  Texas  &  P.  E.  Co.,  62  Tex.  397,  tres- 
pass to  try  title. 
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by  an  injunction,"'  and  a  threatened  entry  will  be  enjoined/" 

However,  the  nature  of  a  railroad  as  a  public  service  corporation 
is  such  that,  if  the  property-owner  acquiesces  in  or  permits  the  con- 
struction of  the  road  without  acting  promptly  to  enforce  his  rights, 
he  will  not  be  allowed  to  recover  possession  of  the  land,"'  or  quiet  his 


55.  Northern  Cent.  E.  Co.  v.  Canton 
Co.,  104  Md.  682,  65  Atl.  337, 

56.  Cobb  V.  Illinois,  St.  L.  E.  &  C. 
Co.,  68  ni.  233. 

57.  U.  S. — Roberts  v.  Northern  Pac. 

E.  Co.,  158  U.  S.  1,  15  Sup.  Ct.  756, 
39  L.  ed.  873;  Pryzbylowicz  v.  Mis- 
souri E.  E.  Co.,  17  Fed.  492,  3  McCrary 
586.  Ala. — Hendrix  v.  Southern  E.  Co., 
130  Ala.  205,  30  So.  596,  89  Am.  St. 
Eep.  27;  Pollard  v.  Maddox,  28  Ala. 
321.     Ark. — Eeiehert  v.  St.  Louis  &  S. 

F.  Ey.,  51  Ark.  491,  11  S.  W.  696,  ^ 
Li.  E.  a.  183;  Cairo  &  F.  E.  E.  Co. 
V.  Turner,  31  Ark.  494,  25  Am.  Eep. 
564.  Cal.— Fresno  St.  E.  Co.  v.  South- 
ern Pac.  E.  Co.,  135  Cal.  202,  67  Pac. 
773.  Conn. — Nicholson  v.  New  York  & 
N.  H.  E.  Co.,  22  Conn,  74,  56  Am. 
Dec.  390.  Ga. — Atlanta,  K.  &  N.  E. 
Co.  V.  Barker,  105  Ga.  534,  31  S.  E. 
452.  m. — Chicago  &  A.  E.  Co.  v.  Good- 
win, 111  111.  273,  53  Am.  Eep.  622. 
Ind. — Midland  E.  Co.  v.  Smith,  113  Ind. 
233,  15  N  E.  256;  Evansville  &  T.  H. 
E.  Co.  V.  Nye,  113  Ind.  223,  15  N.  E. 
216;  Buchanan  v.  Logansport,  C.  &  S. 
W.  Ey.  Co.,  71  Ind.  26,5.  Kan.— Mis- 
souri Pac.  E.  Co.  V.  Gano,  47  Kan.  457, 
28  Pac.  155.  Ky. — Lexington  &  O.  E. 
Co.  V.  Ormsby,  7  Dana  276.  La. — Mitch- 
ell V.  New  Orleans  &  N.  B.  E.  Co., 
41  La.  Ann.  363,  6  So.  522;  Jefferson 
&  L.  P.  E.  Co.  V.  City  of  New  Or- 
leans, 31  La.  Ann.  481.  Mich. — Har- 
low v.  Marquette  H.  Sc  O.  E.  Co.,  41 
Mich.  336,  2  N.  W.  48.  Mo.— Scarritt 
V.  Kansas  City  &  S.  Ey.  Co.,  127  Mo. 
298,  29  S.  W.  1024;  Snyder  v.  Chicago, 
S.  F.  &  C.  Ey.  Co.,  112  Mo.  527,  20 
S.  W.  885;  Dodd  v.  St.  Louis  &  H. 
Ey.  Co.,  108  Mo.  581,  18  S.  W.  1117. 
Neb. — Stratton  v.  Omaha  &  E.  V.  E. 
Co.,  37  Neb.  477,  55  N.  "W.  1058.  Ohio. 
Goodin  v.  Cincinnati  &  W.  C.  Co.,  18 
Ohio  St.  169,  98  Am.  Dee.  95.  Pa. 
Pennsylvania  &  M.  St.  Ey.  Co.  v.  Ken- 
neth Coal  Co.,  20  Pa.  Dist.  496.  Vt. 
Kittell  V.  Missisquoi  E.  E.  Co.,  56  Vt. 
96.  Wash. — Oechsli  v.  Washington  El. 
R.  Co.,  89  Wash.  587,  154  Pac.  1079; 
Slaght  V.  Northern  Pac.  R.  Co.,  39 
Wash.  576,  81  Pac.  1062.  Wis.— Taylor 
V.  Chicago,  M.  &  St.  P.  Ey.  Co.,  63 


Wis.   327,   24  N.  W.   84;   Pettibone  v. 
La  Crosse  &  M.  E.  Co.,  14  Wis.  443. 

Compare  Conger  v.  Burlington  &  S. 
W.  Ey.  Co.,  41  Iowa  419. 

[a]  Beasou  for  the  Rule. — "Prop- 
erty in  a  railway  is  peculiar.  A  rail- 
way may  be  likened  to  a  chain,  which 
is  worthless  with  one  link  out.  The 
ejectment  of  the  Company  fronl  a  mile 
or  half  a  mile  of  its  track  almost 
wholly  destroys  the  value  of  the  entire 
line.  The  landowner  knows  this  and 
when  he  stands  by  and  sees  large  sums 
of  money  fexpended  on  his  land,  and 
probably  millions  expended  in  the  con- 
struction of  the  whole  road,  and  inter- 
poses no  objection,  every  consideration 
of  justice  and  fair  dealing  requires 
that  he  should  not  be  permitted  to  de- 
stroy such  vast  interests  by  wresting 
possession  of  a  part  of  the  road  from 
the  company,  and  thus  severing  its  con- 
nections. ' '  Dodd  V.  St.  Louis  &  H.  Ey. 
Co.,  108  Mo.  581,  18  S,   W.  1117. 

[b]  Mere  knowledge  that  the  road 
is  being  constructed  over  his  land  does 
not  constitute  acquiesence.  Walker  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  57  Mo. 
275. 

[c]  Failure  of  a  railroad  to  prepay 
damages  awarded  in  eminent  domain 
proceedings  prior  to  construction  of  its 
road  does  not  entitle  the  land  owner  to 
maintain  ejectment.  Provolt  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.,j  57  Mo.  256; 
McAuley  v.  Western  Vermont  R.  Co., 
33  Vt.  311,  78  Am.  Dec.  627.  And  see 
Gray  v.  St.  Louis  &  S.  F.  R.  Co.,  81 
Mo.  126. 

[d]  Non-payment  of  purchase  money 
notes  given  by  a  railroad  does  not  en- 
title the  owner  of  the  land  who  retains 
legal  title  to  maintain  ejectment. 
Atlanta,  K.  &  N.  R.  Co.  v.  Barker,  105 
Ga.   534,  31   S.   E.  452. 

[e]  ETen  where  ejectment  or  tres- 
pass Is  held  to  be  a  proper  remedy 
execution  will  be  stayed  until  a 
reasonable  time  has  been  afforded  the 
railroad  to  make  payment  of  the  sum 
found  to  be  the  value  of  the  land. 
Conger  v.  Burlington  So  8.  W.  Ey.  Co., 
41  Iowa  419;  Allegheny  Valley  E.  Co. 
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title  to  it,*'  nor  will  the  railroad  be  enjoined  from  using  it,"'  except 
as  a  last  resort,  and  as  a  means  of  coercing  payment  to  the  owner 
of  its  value,""  but  the  owner  will  be  relegated  to  his  action  for  the 
recovery  of  the  value  of  the  land  and  the  damages  he  has  sustained."^ 
The  same  rules  apply  to  a  purchaser  of  the  land  from  the  owner  with 
knowledge  of  the  facts,"''  to  a  purchaser  at  a  judicial  sale,"'  and  to  the 
owner  of  the  fee  in  a  street  upon  which  the  railroad  has  been  con- 
structed;"* but  a  mortgagee  may  not,  under  some  circumstances,  be 
estopped  by  conduct  which  would  have  estopped  the  mortgagor."" 
Where  the  railroad  enters  upon  the  land  under  a  license  which  is 
regarded  as  irrevocable  the  landowner  may  maintain  an  action  for 
damages  caused  by  the  building  of  the  railroad;""  he  cannot,  how- 
ever, recover  possession  of  the  property,"'  except  where  the  license 


V.  Colwell,  2  Monag.  300  (Pa.)  15  Atl. 
927. 

58.  Southern  Cal.  E.  Co.  v.  SlauBon, 
138  Cal.  342,  71  Pac.  352,  94  Am. 
St.  Eep.  58. 

59.  Pennsylvania  &  M.  St.  By.  Co. 
V.  Kenneth  Coal  Co.,  20  Pa.  Dist.  496; 
Kakeldy  v.  Columbia,  &  P.  S.  E.  Co.,  37 
Wash.  675,  80  Pae.  205. 

60.  Coombs  v.  Salt  Lake  &  Ft.  D. 
By.  Co.,  9  Utah  322,  34  Pae.  248.  And 
see  Hibbs  v.  Chicago  &  S.  W.  E.  Co., 
39  Iowa  340. 

[a]  Unless  payment  of  the  amount 
ascertained  to  be  due  the  land  owner 
is  made  within  a  specified  time,  an 
injunction  will  issue,  in  some  jurisdic- 
tions. Ala.— Thornton  v.  Sheffield  &  B. 
E.  Co.,  84  Ala.  109,  4  So.  197,  5  Am. 
St.  Eep.  337.  N.  Y. — Tallman  v.  Metro- 
politan El.  E.  Co.,  121  N.  Y.  119,  28 
N.  E.  1134,  8  L.  B.  A.  173;  Hentz  v. 
Long  Island  E.  B.  Co.,  13  Barb.  646. 
Utah. — Coombs  v.  Salt  Lake  &  Ft.  D. 
By.  Co.,  9  Utah  322,  34  Pac.  248. 

61.  Ind. — Porter  v.  Midland  B.  Co., 
125  Ind.  476,  25  N.  B.  556;  Evansville 
&  T.  H.  B.  Co.  V.  Nye,  113  Ind.  223, 
15  N.  E.  216.  Ky.— Louisville,  St.  L. 
&  T.  E.  Co.  17.  Stephens,  14  Ky.  L. 
Bep.  919. 

[a]  Acciulesence  In  the  building  of 
the  road  does  not  of  itself  show  that 
defendant  has  waived  his  right  to  be 
ultimately  compensated  for  the  right 
of  way.  Hendrix  u.  Southern  B.  Co., 
130  Ala.  205,  30  So.  596,  89  Am.  St. 
Bep.  27. 

[b]  A  Statutory  action  is,  in  some 
jurisdictions,  (1)  the  sole  remedy  to 
which  the  land  owner  may  resort  under 
such  circumstances  (Taylor  v.  Chicago, 
M.  &  St.  P.  E.  Co.,  63  Wis.  327,  24 
N.  W.  84.    And  ^ee  Hibbs  v.  Chicago 
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&  S.  W.  E.  Co.,  39  Iowa  340),  though 
(2)  in  other  jurisdictions  it  is  not 
treated  as  an  exclusive  remedy.  Chi- 
cago &  I.  C.  Ey.  Co.  V.  Hall,  135  Ind. 
91,  34  N.  E.  704,  23  L.  E.  A.  231.  And 
see  Harlow  v.  Marquette,  H.  &  O.  B. 
Co.,  41  Mich.  336,  2  N.  W.  48. 

62.  Eoberts  v.  Northern  Pae.  B.  Co., 
158  U.  S.  1,  15  Sup.  Ct.  756,  39  L. 
cd.  873;  Pryzbylowicz  v.  Missouri  E.  B. 
Co.,  17  Fed.  492,  3  McCrary  586;  South- 
ern Pac.  Co.  V.  Los  Angeles  Milling 
Co.,   55   Cal.   Dec.   263. 

[a]_  Operation  of  trains  over  the 
land  is  sufficient  notice  to  a  purchaser 
from  the  owner,  of  the  railroad's 
equity.  Campbell  v.  Indianapolis  &  V. 
E.  Co.,  110  Ind.  490,  11  N.  E.  482. 

[b]  The  right  of  action  is  a  mere 
chose  in  action  which  has  been  held  not 
to  pass  to  a  purchaser  of  the  land  un- 
less expressly  assigned.  Evansville  & 
T.  H.  E.  Co.  V.  Nye,  113  Ind.  223,  15 
N.  E.  216. 

63.  Hendrix  v.  Southern  B.  Co.,  130 
Ala.  205,  30  So.  596,  89  Am.  St.  Eep. 
27. 

64.  Porter  v.  Midland  B.  Co.,  123 
Ind.  476,  25  N.  E.  556;  Baltimore  & 
O.  B.  Co.  V.  Strauss,  37  Md.  237. 

65.  Snyder  v.  Chicago,  S.  F.  &  C. 
By.  Co.,  112  Mo.  527,  20  S.  W.  885. 

66.  Chicago  &  I.  C.  By.  Co.  v.  Hall, 
135  Ind.  91,  34  N.  E.  704,  23  L.  E. 
A.  231. 

67.  Ohio. — Hornback  v.  Cincinnati 
&  Z.  B.  Co.,  20  Ohio  St.  81.  Tex. 
Texas  &  St.  L.  E.  Co.  v.  Jarrell,  60 
Tex.  267;  Ft.  Worth  &  N.  O.  E.  Co. 
V.  Sweatt,  20  Tex.  Civ.  App.  543,  50 
S.  W.  162.  Vt.— MoAulay  v.  Western 
Vermont  E.  Co.,  33  Vt.  311,  78  Am. 
Dec.  627. 

See  Williamston  &  T.  E.  Co.  «.  Bat- 
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is  held  to  be  revocable  because  in  parol."  If  the  execution  of  the 
deed  to  the  right  of  way  was  induced  by  fraudulent  representations, 
the  ordinary  remedies  for  this  class  of  wrongs  may  be  invoked.*' 
2.  Remedies  for  Breach  of  Conditions  or  Covenants.  —  For  breach 
of  a  covenant  in  a  deed  or  contract  granting  a  right  of  way  to  a  rail- 
road, an  action  for  damages  may  be  maintained,"*  or,  under  proper 
circumstances,  specific  performance  of  the  contract  may  be  enforced,'* 


tie,  66  N.  C.  540.  And  see  Northern 
Cent.  E.  Co.  v.  Canton  Co.,  104  Md. 
682,  65  Atl.  337. 

[a]  Where  entry  is  under  an  execu- 
tory contract  to  convey  the  owner  may 
maintain  ejectment  for  failure  of  the 
railroad  to  perform  its  contract,  but 
the  verdict  and  judgment  for  plaintiff 
should  be  so  conditioned  as  to  permit 
defendant  within  a  limited  time  to  per- 
form the  covenants  of  its  contract  and 
pay  the  purchase  price  and  thereby 
retain  possession.  Daubert  v.  Pennsyl- 
vania E.  Co.,  155  Pa.  178,  26  Atl.  108. 

68.  Mich.— -Minneapolis,  St.  P.  &  S. 
S.  M.  E.  Co.  V.  Marble,  112  Mich.  4, 
70  N.  W.  319.  Blinn.— "Watson  v.  Chi- 
cago, M.  &  St.  P.  Ey.  Co.,  46  Minn. 
321,  48  N.  W.  1129.  Miss.— Beck  v. 
Louisville,  N.  O.  &  T.  E.  Co.,  65  Miss. 
172,  3  So.  252. 

[a]  When  a  license  to  a  railroad  to 
enter  upon  land  has  been  revoked, 
trespass  will  lie,  in  jurisdictions  in 
which  a  right  of  way  is  considered  as 
an  interest  in  land  which  cannot  be 
acquired  by  license.  Baltimore  &  H.  E. 
Co.  V.  Algire,  63  Md.  319. 

69.  See  18  Standard  Proc.  700,  and 
Stannard  v.  Aurora,  E.  &  C.  Ey.  Co., 
220  111.  469,  77  N.  E,  254,  action  to 
cancel  deed. 

70.  Ark.— St.  Louis,  L  M.  &  S.  E. 
Co.  V.  Sanders,  91  Ark.  153,  121  S.  W. 
337,  covenant  to  construct  a  levee.  Fla. 
Silver  Springs,  0.  &  G.  E.  Co.  v.  Van 
Ness,  45  Fla.  559,  34  So.  884.  m. 
Springfield  &  N.  E.  Tr.  Co.  v.  Warrick, 
249  HI.  470,  94  N.  E.  933,  Ann.  Cas. 
1912A,  187;  Conger  v.  Chicago  &  E.  L 
E.  Co.,  15  ni.  366,  for  failure  to  fence. 
la. — Varner  v.  St.  Louis  &  C.  E.  Ey. 
Co.,  55  Iowa  677,  8  N.  W.  634.  Kan. 
Kansas  Pac.  E.  Co.  v.  Hopkins,  18  Kan. 
494,  for  failure  to  build  sidetrack,  de- 
pot and  fence.  Ky. — Chicago,  M.  &  Q. 
E.  Co.  V.  Dodds,  167  Ky.  624,  181  S.  W. 
666  (covenant  to  build  fences  runs 
with  the  land  and  the  grantee  of  the 
vendor  may  'maintain  the  action); 
Bright  V.  Louisville  &  N.  E.  Co.,  27 


Ky.  L.  Eep.  1052,  87  S.  W.  780; 
Elizabethtown,  L.  &  B.  S.  E.  Co.  v, 
Killen,  21  Ky.  L.  Eep.  122,  50  S.  W. 
1108,  covenant  to  maintain  crossing. 
Neb. — Moseley  v.  Chicago,  B.  &  Q.  E. 
Co.,  57  Neb.  636,  78  N.  W.  293,  for 
delay  in  completion  of  railroad.  N.  J. 
New  York  &  Gf.  L.  E.  Co.  v.  Stanley, 
34  N.  J.  Eq.  55.  N.  T.— Fairchild  v. 
City  &  County  C.  Co.,  153  App.  Div. 
^77,  138  N.  Y.  Supp.  133. 

[a]  A  grajitee  of  a  portion  of  the 
land  for  the  benefit  of  which  the 
covenant  was  made,  may  join  with  the 
covenantee  in  an  action  for  damages. 
St.  Louis,  I.  M.  &  S.  E.  Co.  v.  San- 
ders, 91  Ark.  153,  121  S,  W.  337. 

[b]  Where  the  contract  is  aban- 
doned by  the  railroad  the  land  owner 
may  treat  the  possession  of  the  rail- 
road as  a  permanent  appropriation  of 
the  land  by  it,  and  while  he  cannot 
maintain  ejectment,  he  can  recover  as 
damages  the  fu41  value  of  the  land. 
St.  Louis  &  S.  F.  E.  Co.  v.  Yount,  67 
Kan.  396,  73  Pac.  63. 

[c]  Statutory  proceedings  for  assess- 
ment of  damages  for  property  taken 
as  a  right  of  way,  need  not  be  re- 
sorted to  prior  to  instituting  an  action 
for  damages.  Kansas  Pac.  E.  Co.  v. 
Hopkins,  18  Kan.  494. 

[d]  Where  an  injury  to  crops  re- 
sults (1)  from  a  breach  of  the  cove- 
nant, an  action  lies  to  recover  the 
damages  to  the  crops.  Chicago,  M.  & 
G.  E.  Co.  V.  Dodds,  167  Ky.  624,  181 
S.  W.  666.  (2) All  persons  having  an 
interest  in  the  crops  as  owners  of  the 
land,  tenants,  or  owners  of  an  inter- 
est in  the  crops  are  necessary  parties 
to  such  an  action.  Chicago,  M.  &  G. 
E.  Co.  V.  Dodds,  167  Ky.  624,  181  S.  W. 
666. 

71.  Taylor  v.  Florida  E.  C.  E.  Co., 
54  Fla.  635,  45  So.  574,  127  Am.  St. 
Eep.  151,  16  L.  E.  A.  (N.  S.)  307,  14 
Ann.  Cas.  472  (maintenance  of  a  spur 
track);  Williamston  &  T.  E.  Co.  V. 
Battle,  66  N.   C.  540. 

[a]    A  covenant  for  the  construction 
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or  an  injunction  may  be  issued  to  prevent  a  threatened  breach,'^  unless 
the  rights  of  the  public  would  be  seriously  interfered  with."  If  there 
has  been  a  forfeiture  for  breach  of  a  condition  subsequent,'*  an  action 


of  a  private  crossing  will  be  specifically 
enforced  (U.  S. — rerguson  v.  Omaba  & 
S.  W.  R.  Co.,  227  Fed.  513,  142  C.  C. 
A.  145.  Md. — Linthicum  v.'  Washing- 
ton, B.  &  A.  E.  E.  Co.,  124  Md.  263, 
92  Atl.  917,  a  kind  of  crossing  not  con- 
templated by  the  parties  cannot  be  or- 
dered to  be  installed.  Mass. — Childs  v. 
Boston  &  M.  K.  E.,  213  Mass.  91,  99 
N.  E.  957,  48  L.  E.  A.  [N.  S.]  378. 
N.  Y.— Aikin  v.  Albany,  V.  &  C.  E. 
Co.,  26  Barb.  289.  And  see  infra,  IV, 
D,  1),  unless  (2)  the  benefit  to  the 
landowner  would  be  little  and  the  ex- 
pense to  the  company  great  (Clarke  v. 
Eoehester,  L.  &  N.  F.  E.  Co.,  18  Barb. 
[N.  Y.]  350;  Speer  v.  Erie  E.  Co.,  68 
N.  J.  Eq.  615,  60  Atl.  197)  or  unless 
(3)  public  interests  are  such  as  to  re- 
quire the  elimination  of  the  crossing. 
Goding  V.  Bangor  &  A.  E.  Co.,  94  Me. 
542,  48  Atl.  114;  Speer  v.  Erie  R.  Co., 
68  N.  J;  Eq.  615,  60  Atl.  197.  (4) 
Mandamus  is  not  an  adequate  legal 
remedy  under  such  circumstances.  Bal- 
timore &  O.  S.  W.  E.  Co.  V.  Brubaker, 
217  111.  462,  75  N.  E.  523. 

[b]  Contract  for  construction  of 
fences  along  the  right  of  way  will  be 
enforced.  Lane  v.  Pacific  &  I.  N.  E. 
Co.,  8  Idaho  230,  67  Pac.  656;  Chicago, 
M.  &  Or.  R.  Co.  V.  Dodds,  167  Ky.  624, 
181  S.  W.  666.  And  see  infra,  IV, 
D,  1. 

[c]  Under-ground,  private  crossings 
(1)  will  be  Required  to  be  constructed 
and  maintained  where  otherwise  the 
land  owner  would  suffer  irreparable 
damage  (Gloe  v.  Chicago,  R.  I.  &  P. 
R.  Co.,  65  Neb.  680,  91  N.  W.  547. 
And  see  Baltimore  &  O.  S.  W.  E.  Co. 
V.  Brubaker,  217  111.  462,  75  N.  E. 
523),  but  not  (2)  where  the  benefit  to 
the  land  owner  would  not  be  great. 
Murdfeldt  v.  New  York,  W.  S.  &  B.  E. 
Co.,  102  N.  Y.  703,  7  "N.  E.  404,  1 
Silv.  Ct.  App.  93.  (3)  An  underground 
passageway  will  not  be  ordered  con- 
structed when  a  grade  crossing  called 
for  by  the  contract  cannot  reasonably 
be  installed.  Speer  v.  Erie  E.  Co.,  68 
N.  J.  Eq.  615,  60  Atl.  197. 

[d]  Restrictions  on  the  extent  of 
use  of  the  track  will  be  enforced. 
Saylor  v.  Obendorf,  45  Ind.  App.  436, 
89  N.  E.  600. 
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I  [e]  The  drilling  of  wells  to  maiu- 
I  tain  a  water  supply  will  be  enforced. 
'  Beedy  v.  Nypano  E.  Co.,  250  Pa.  51,  95' 
'  Atl.  343. 

[f]  Covenants  interfering  with  the 
internal  management  of  railroad  affairs 
will  not  be  specifically  enforced.  Tyler 
V.  St.  Louis  S.  W.  Ry.  Co.  (Tex^  Civ. 
App.),  87  S.  W.  238,  covenant  requiring 
maintenance  of  machine  shops  and  gen- 
eral offices  at  a  specified  place. 

Covenant  to  maintain  station,  see 
supra,  II,  B. 

[g]  Relief  by  cancellation  of  a  deed 
or  its  specific  enforcement  may  be 
prayed  iii  the  alternative.  Dorr  v. 
Chesapeake  &  O.  E.  Co.,  78  W.  Va. 
150,  88  S.  E.  666,  L.  R.  A.  1916E, 
622. 

[h]  Where  specific  performance  is 
refused  on  the  ground  of  hardship  or 
because  of  the  interests  of  the  public, 
the  damages  to  which  the  landowner  is 
entitled  will  be  determined  by  the 
court.  Linthicum  v.  Washington,  B.  & 
A.  E.  E.  Co.,  124  Md.  263,  92  Atl. 
917;  Speer  v.  Erie  R.  Co.,  68  N.  J. 
Eq.  61 5,  60  Atl.  197. 

72.  Miller  v.  Lake  Shore  &  M.  S.  R. 
Co.,  88  Ohio  St.  499,  103  N.  E.  374. 

[a]  One  who  is  not  the  grantor  nor 
privy  in  estate  with  him  cannot  obtain 
such  an  injunction.  Richmond  Cotton 
Oil  Co.  V.  Castellaw,  134  Ga.  472.  67 
S.  E.  1126.  '       ' 

73.  Taylor  v.  Florida  E.  C.  E.  Co., 
54  Fla.  635,  45  So.  574,  127  Am.  St. 
Eep.  155,  16  L.  S.  A.  (N.  S.)  307,  14 
Ann.  Cas.  472. 

[a]  Where  the  contra,ct  required  the 
laying  of  a  track  at  grade  an  injunc- 
tion to  prevent  the  erection  of  a 
trestle  required  to  make  a  crossing  over 
another  railroad,  as  ordered  by  a  state 
railroad  commission,  will  be  refused. 
Lane  v.  Michigan  Tr.  Co.,  135  Mich. 
70,  97  N.  W.  354. 

[b]  Where  an  injunction  is  refused 
equity  retains  jurisdiction  to  award 
damages.  Lane  v.  Mjehigan  Traction 
Co.,  135  Mich.  70,  97  N.  W.  354. 

74.  See   the   following    as    to    for- 
feiture: Ga.— Eichmond  Cotton  Oil  Co. 
V.    Castellaw,   13'4    Ga.   472,   67    S    B 
V-^^A    i"-— Golconda   N.   Ry.   ^.    Gulf, 
L.   C.  R,  B.,  265  111.  194,  106  N.  E 
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of  ejectment  may  be  maintained/^  though  it  is  sometimes  declared 
that  because  of  the  public  nature  of  the  railroad  only  an  action  for 
damages  can  be  maintained.'"     If  the  grantor  is  in  possession,  he 


818,  Ann.  Cas.  1916A,  833;  Boone  v. 
Clark,  129  111.  466,  21  N.  E.  850.  la. 
Stringer  v.  KeoRuk,  Mt.  P.  &  N.  E. 
Co.,  59  Iowa  277,  13  N.  W.  308.  Miss. 
Vicksburg  &  M.  R.  Co.  v.  Bagsdale,  54 
Miss.  200.     Neb. — MoBeley  v.   Chicago, 

B.  &  Q.  B.  Co.,  57  Neb.  636,  78  N.  W. 
293,  for  delay  in  completing  a  railroad. 
N.  Y.— Nicoll  V.  New  York  &  E.  E.  Co., 
12  N.  Y.  121. 

And  see  18  Standard  Proc.  701,  et 
seq. 

[a]  The  court  will  construe  a  pro- 
visiou  as  a  covenant  rather  than  as 
a  condition  subsequent  whenever  this 
is  reasonably  possible.  XT.  S. — Minard 
V.  Delaware,  L.  &  W.  E.  Co.,  139  Fed. 
60.  Ark.— Bain  v.  Parker,  77  Ark.  168, 
90  S.  W.  1000,  agreement  as  to  time 
for  completion  of  railroad.  CaJ. — ^Beh- 
low  -B.  Southern  Pac.  E.  Co.,  130  Cal. 
16,  62  Pac.  295,  agreement  as  to  main- 
tenance of  stations. 

[b]  Cessation  of  operation  is  a 
breach  of  a  condition  that  the  road 
should  be  continuously  operated,  and 
justifies  a  forfeiture.  CaJ. — Jones  v. 
Los  Angeles  &  P.  E.  Co.,  104  Cal.  xvii, 
37  Pao.  656.  la.— Gill  v.  Chicago  &  N. 
W.  E.  Co.,  117  Iowa  278,  90  N.  W. 
606.  ,Wls.— Horner  v.  Chicago,  M.  & 
St.  P.  Ey.  Co.,  38  Wis.  165. 

[e]  Performance  of  a  condition  sub- 
sequent (1)  may  be  waived.  Ark. — ^Bain 
V.  Parker,  77  Ark.  168,  90  S.  W."  lOOO. 
la. — Monarch  Coal  Co.  v.  Phillips  Coal 
Co.,  178  Iowa  660,  156  N.  W.  297. 
N.  Y. — Ludlow  V.  New  York  &  H.  E. 
E.  Co.,  12  Barb.  440.  Pa. — Erie  v. 
Pennsylvania  E.  Co.,  246  Pa.  238,  92 
Atl.  192.  (2)  Whether  it  has  been 
waived  is  a  question  for  the  jury.  Ham- 
mond V.  Port   E.   &   A.   E.   Co.,   15   S. 

C.  10. 

[d]  Enforcement  of  forfeiture  in 
equity,  see  18  Standard  Proc.  704,  and 
Mouat  V.  Seattle,  L.  S.  &  E.  E.  Co., 
16   Wash.  84,  47  Pac.  233. 

[e]  Equity  (I)  wiU  not  relieve 
against  a  forfeiture  (McDowell  v.  Blue 
Eidge  &  A.  E.  Co.,  144  N.  C.  721,  57 
S.  E.  520),  except  (2)  where  full  com- 
pensation can  be  made  if  money 
(Springfield  &  N.  E.  Tr.  Co.  v.  War- 
rick, 249  111.  470,  94  N.  E.  933,  Ann. 
Cas.    1912A,    187.      See    18    Standard 


Proc.  707),  unless  (3)  performance  was 
impossible  and  a  forfeiture  would  be 
inequitable.  North  Jei;sey  St.  Ey.  Co. 
V.  South  Orange  Tp.,  58  N.  J.  Eq.  83, 
43  Atl.  53. 

75.  Mo. — Euddick  v.  St.  Louis,  K.  & 
N.  W.  Ey.  Co.,  116  Mo.  25,  22  S.  W. 
499,  38  Am.  St.  Eep.  570  (failure  to 
furnish  an  annual  pass) ;  Avery  v.  Kan- 
sas City  &  S.  E.  Co.,  113  Mo.  561,  21 
S.  W.  90,  failure  to  pay  rent  reserved 
in  a  lease.  But  see  Baker  v.  Chicago, 
E.  I.  &  P.  E.  Co.,  57  Mo.  265,  failure 
of  railroad  to  build  fences  and  cattle 
guards.  N.  D. — Griswold  v.  Minneapolis, 
St.  P.  &  S.  Ste.  M.  E.  Co.,  12  N.  D. 
435,  97  N.  W.  538,  102  Am.  St.  Eep. 
572.  Pa. — Erie  v.  Pennsylvania  E.  Co., 
246  Pa.  238,  92  Atl.  192.  S.  C— Ham- 
mond V.  Port  Eoyal  &  A.  E.  Co.,  15 
S.  C.  10.  Tex.— Gulf,  C.  &  S.  F,  E. 
Co.  V.  Dunman,  74  Tex.  265,  11  S.  W. 
1094. 

See  18  Standard  Proc.  704,  and  gen- 
erally the  title  "Ejectment." 

Condition  subsequent  as  to  mainte- 
nance of  station,  see  supra,  II,  B. 

[a]  If  the  grantor  is  in  possession 
after  breach  of  a  condition  subsequent,  i 
no  action  is  required  to  revest  title  in 
him.     Hannibal  &  St.  J.  E.  Co.  v.  Fro- 
wein,  163  Mo.  1,  63  S.  W.  500. 

[b]  A  demand  (1)  that  the  railroad 
comply  with  the  conditions  of  the 
grant,  need  not  be  made  prior  to  in- 
stitution of  the  action  (Lyman  v. 
Suburban  E.  Co.,  190  111.  320,  60  N.  U. 
515,  52  L.  E.  A.  645),  unless  (2)  the 
time  for  performance  of  the  conditions 
is  left  indefinite  by  the  terms  of  the 
contract.  Treat  v.  Detroit  United  Ey., 
157  Mich.  320,  122  N.  W.  93,  133  Am. 
St.  Eep.  347. 

76.  Ark. — Little  Eock  &  Ft.  Smith 
E.  Co.  V.  Birnie,  59  Ark.  66,  26  S.  W. 
528.  Cal. — Southern  Cal.  E.  Co.  v.  Slau- 
son,  138  Cal.  342,  71  Pac.  352,  94  Am. 
St.  Eep.  58.  Wash.— Oechsli  v.  Wash- 
ington El.  E.  Co.,  89  Wash.  587,  154 
Pac.  1079. 

But  see  la. — Close  v.  Burlington,  C.  E. 
&  N.  Ey,  Co.,  64  Iowa  149,  19  N.  W. 
886.  Mo.— Euddick  v.  St.  Louis,  K.  & 
N.  W.  Ey.  Co.,  116  Mo.  25,  22  S.  W. 
499,  38  Am.  St.  Bep.  570.    Wash.— Millg 
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may  maintain  an  action  to  remove  the  cloud  upon  his  title.'''  A  tort 
action  for  breach  of  covenant  by  a  railroad  company  cannot  be  main- 
tained unless  some  element  of  fraud  or  oppression  is  involved.'* 

B.  Rights  op  the  Railroad.  —  1.  In  General.'^  —  A  railroad  com- 
pany may  enforce  its  rights  in  land  for  right  of  way  purposes,  by 
suit  for  specific  performance  of  a  contract  of  purchase,*"  or  to  enjoin 
an  action  of  ejectment,*^  or  an  interference  with  its  possession.*^  So 
where  public  interests  require  it,  enforcement  of  a  judgment  divest- 
ing a  railroad  of  possession  of  a, right  of  way  will  be  enjoined  pend- 
ing its  prosecution  of  proceedings  to  condemn,?^  or  to  have  the  value 
of  the  land  taken  assessed.**  Adjoining  land  owners  may  be  enjoined 
from  encroaching  upon  or  interfering  with  the  use  of  its  right  of 
way.*^  A  railroad  company  may,  under  appropriate  circumstances, 
to  enforce  its  right  of  way,  resort  to  ejectment,**  action  for  forcible 
entry  and  detainer,*'  or  a  suit  to  quiet  its  title  to  the  land.** 


V.  Seattle  &  M.  E.  Co.,  10  Wash.  520, 
39   Pac.    246. 

[a]  It  is  a  question  for  the  jury 
whether  the  condition  has  been  com- 
plied with  long  enough  to  amount  to 
a  substantial  performance.  Little  Rock 
&  Ft.  S.  E.  Co.  V.  Birnie,  59  Ark.  66,  26 
S.  W.  528. 

77.  Vicksburg  &  M.  E.  Co.  v.  Eags- 
dale,  54  Miss.  200.  And  see  Close  v. 
Burlington,  C.  E.  &  N.  Ey.  Co.,  64 
Iowa  149,  19  N.  W.  886. 

78.  Eich  V.  New  York  C.  &  H.  E. 
E.  Co.,  87  N.  Y.  382. 

[a]  A  tort  action  for  the  unlawful 
obstruction  of  a  private  crossing  created 
by  an  agreement  having  the  effect  of 
establishing  an  equitable  restriction  but 
not  a  technical,  legal  easement  can- 
not be  maintained.  Childs  v.  Boston 
&  M.  E.  E.,  213  Mass.  91,  99  N.  E. 
957,  48  L.  E.  A.  .(N.  S.)  378. 

79.  Eights  in  and  over  highways, 
see  infra,  IV,  B. 

80.  Cal. — Ben  v.  Southern  Pac.  E. 
Co.,  144  Cal.  560,  77  Pac.  1124.  111. 
St.  Louis  &  B.  E.  Ey.  Co.  v.  Van 
Hoorebeke,  191  111.  633,  61  N.  B.  326. 
la. — Chicago  &  S.  W.  E.  Co.  v.  Swin- 
ney,  38  Iowa  182.  Mass. — ^Boston  & 
M.  E.  Co.  v.  Babcock,  3  Cush.  228. 
P.  R. — Monroig  v.  Parker,  6  Porta  Eico 
Fed.  595. 

For  procedure  see  generally  the  title 
"Specific  Performance." 

81.  Hendrix  v.  Southern  E.  Co.,  130 
Ala.  205,  30  So.  596,  89  Am.  St.  Eep. 
27. 

[a]  Where  It  Has  Acquired  the 
Bight  To  Purchase. — Ross  v.  Chicago, 
B.   &   0.   E.   Co.,   77   111.   127;    Chicago 

Vol.  XXII 


182 


i.  W.   E.   Co.  V.  Swinney,  38  Iowa 

[b]  In  the  absence  of  a  cross-bill, 
the  decree  will  not  order  the  payment 
of  compensation  for  the  value  of  the 
land  occupied.  Hendrix  v.  Southern  R. 
Co.,  130  Ala.  205,  30  So.  596,  89  Am. 
St.  Eep.  27.  But  see  Springfield  &  N. 
E.  Tr.  Co.  V.  Warrick,  249.111.  470,  94 
N.  E.  933,  Ann.  Cas.  1912A,  187. 

82.  Southern  Pac.  Co.  v.  Los  An- 
geles Milling  Co.,  55  Cal.  Dec.  263. 

83.  Griswold  v.  Minneapolis,  St.  P. 
&  S.  Ste.  M.  E.  Co.,  12  N.  D.  435, 
97  N.  W.  538,  102  Am.  St.  Eep.  572. 

[a]  The  forcible  obstruction  of  the 
tracks  will  also  be  enjoined.  Pennsyl- 
vania &  M.  St.  Ey.  Co.  V.  Kenneth 
Coal  Co.,  20  Pa.  Dist.  496. 

84.'  Chicago  &  S.  W.  E.  Co.  v.  Swin- 
ney, 38  Iowa  182. 

85.  Kindred  v.  Union  Pac.  E.  Co., 
168  Fed.  648,  94  C.  C.  A.  112;  Ealeigh, 
C.  &  S.  E.  Co.  17.  McGuire,  171  N.  C. 
277,  88  S.  E.  337. 

86.  Cal. — Southern  Pae.  Co.  v.  Hy- 
att, 132  Cal.  240,  64  Pac.  272,  54  L. 
E.  A.  522;  Southern  Pac.  Co.  v.  Burr, 
86  Cal.  279,  24  Pac.  1032.  Neb.— Mc- 
Lueas  v.  St.  Joseph  &  Q.  I.  E.  Co.,  67 
Neb.  603,  93  N.  W.  928,  97  N.  W.  312. 
N.  J.— New  York,  S.  &  W.  E.  Co.  v. 
Trimmer,  53  N.  J.  L.  1,  20  Atl.  761. 

And  see  7  Standard  Proc.  989. 

87.  Sproule  v.  Alabama  &  V.  Ey. 
Co.,  78  Miss.  88,  29  So.  163.  And  see 
generally  8  Standard  Proc.  1103. 

88.  Cherokee  &  D.  Ey.  Co.  v.  Een- 
ken,  77  Iowa  316,  42  N.  W.  307.  See 
generally  the  title  "Quieting  Title." 
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2.  Conflicting  Rights  of  Railroads.«» —Ejectment  may  be  main- 
tained by  one  railroad  company  to  recover  possession  of  land  unlaw- 
fully held  by  another,'"  except  in  those  cases  where  the  railroad  is 
owner  of  a  mere  easement,^^  unless  an  estoppel  has  been  created  by 
acquiescence."^  Interference  by  one  railroad  with  the  right  of  way 
of  another  company  will,  in  a  proper  case,  be  enjoined.*'  The  statutory 
right  to  use  the  right  of  way  or  track  of  another  railroad  in  case  of 
necessity,  will  be  enjoined  until  the  necessity  appears.'*  The  con- 
tractual right  to  use  the  right  of  way  of  another  railroad,  may  be 
enforced  by  suit  for  specific  performance.'" 

C.  Abandonment  or  Forfeiture  of  Eights  in  Land.  —  Statutes 
sometimes  require  proceedings  before  a  court'^  or  a  railroad  or  public 
service  commission'''  to  authorize  an  abandonment  of  part  or  all  of 


89.  Conflicting  locations,  see  supra, 
II,  C. 

90.  See  7  Standard  Proc.  989. 

[a]  The  description  of  fhe  right  of 
way  in  the  complaint  must  be  so  defi- 
nite and  certain  that  its  identity  can- 
not be  easily  mistaken.  Tennessee  & 
C.  E.  Co.  V.  East  Alabama  Ey.  Co.,  75 
Ala.  516,  51  Am.  Eep.  475. 

Ejectment  by  claimant  of  the  land, 
see  supra,  III,  A,  1. 

91.  Fresno  St.  E.  Co.  v.  Southern 
Pae.  E.  Co.,  135  Cal.  202,  67  Pac.  773. 
Contra,  Tennessee  &  C.  E.  Co.  v.  East 
Alabama  Ey.  Co.,  75  Ala.  516,  51  Am. 
Eep.  475. 

92.  Fresno  St.  E.  Co.  v.  Southern 
Pae.  E.  Co.,  135  Cal.  202,  67  Pac.  773. 

93.  Boston  v.  Lowell  E.  Corp.  v. 
Salem  &  Lowell  E.  Co.,  2  Gray  (Mass.) 
1;  Montana  C.  E.  Co.  v.  Helena  &  E. 
M.  E.  Co.,  6  Mont.  416,  12  Pac.  916. 
See  Lathrop  v.  Junction  E.  Co.,  9  W. 
N.  C.  277,  14  Fed.  Cas.  No.  8,110; 
Chicago,  St.  L.  &  P.  E.  Co.  v.  Cincin- 
nati, W.  &  M.  Ey.  Co.,  126  Ind.  513, 
26  N.  E.  204. 

[a]  Use  of  a  track  laid  in  a  street 
by  another  railroad  will  be  enjoined  at 
suit  of  the  latter  although  it  acted 
ultra  vires  in  constructing  the  track. 
Texarkana  &  Ft.  S.  Ey.  Co.  v.  Texas  & 
N.  O.  E.  Co.,  28  Tex.  Civ.  App.  551, 
67  S.  "W.   525. 

[b]  Where  use  of  the  right  of  way 
has  been  abandoned  for  many  years  a 
temporary  injunction  will  not  issue. 
Troy  &  B.  E.  Co.  v.  Boston,  H.  T.  & 
"W.  E.  Co.,  13  Hun  (N.  Y.)  60.  And 
see  Pennsylvania  E.  E.  Co. 's  Appeal,  3 
Walk.  (Pa.)   454. 

fc]  Where  interference  results  from 
use  of  its  own  tracks  and  right  of 
way,  injunction  will  be  granted  on  when 


clear  and  irreparable  injury  is  threat- 
ened. Pennsylvania  S.  V.  E.  Co.  v. 
Philadelphia  &  E.  E.  Co.,  160  Pa.  232, 
28  Atl.  771. 

94.  Denver  &  E.  G.  Ey.  Co.  v.  Ailing, 
99  U.  S.  463,  25  L.  ed.  438;  Denver 
&  E.  G.  Ey.  Co.  V.  Denver,  S.  P.  & 
P.  E.  Co.,  17  Fed.  867,  5  MeCrary  443; 
Montana  C.  E.  Co.  v.  Helena  &  E.  M. 
E.  Co.,  6  Mont.  416,  12  Pac.  916. 

[a]  A  cross-bill,  showing  the  neces- 
sity for  the  use  may  be  interposed  in 
the  injunction  action.  Denver  &  E.  G. 
Ey.  Co.  V.  Denver,  S.  P.  &  P.  E.  Co., 
17  Fed.  867,  5  MeCrary  443. 

95.  South  &  N.  A.  E.  Co.  v.  High- 
land Ave.  &  B.  E.  Co.,  117  Ala.  395, 
23  So.  97S.  But  see  Chicago,  St.  P. 
&  K.  C.  Ey.  Co.  V.  Kansas  City,  St. 
J.  &  C.  B.  E.  Co.,  38  Fed.  58. 

[a]  A  covenant  in  the  grant  of  a, 
light  of  way  that  "any  other  railroad 
running  into  or  through  the  city  of 
Birmingham  shall  have  the  right  to 
run  a  parallel  track  upon  and  along 
the  same  right  of  way,"  creates  an 
equitable  easement  which  will  be  spe- 
cifically enforced.  Compensation  need 
not  be  offered  but  the  bill  must  al- 
lege that  there  was  sufficient  unoc- 
cupied space  upon  which  to  build  a 
track.  South  &  N.  A.  E.  Co.  v.  High- 
land Ave.  &  B.  E.  Co.,  117  Ala.  395,  23 
So.  973. 

96.  Williams  v.  Flint  &  P.  M.  E. 
Co.,  116  Mich.  392,  74  N.  W.  641. 

[a]  Eestoration  of  contributions  In 
aid  of  the  construction  and  notice  to 
the  contributors  is  required.  Williams 
V.  Flint  &  P.  M.  E.  Co.,  116  Mich. 
392,  74  N.  W.  641. 

97.  See  the  statutes  and  generally 
the  title  "Public  Service  Corporar 
tions.'! 
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a  railroad.  Where  the  railroad  owns  merely  an  easement  in  its  right 
of  way,  upon  an  abandonment  of  operation  the  owner  of  the  fee 
may  maintain  an  action  to  recover  possession.^^  A  bill  to  remove  a 
cloud  upon  plaintiff's  title  to  a  right  of  way  which  has  been  abandoned 
should  allege  thai  the  plaintiff  is  the  owner  of  the  premises  and  that 
he  is  in  possession  or  that  the  land  is  vacant  and  unoccupied. ^^  In 
pleading  an  abandonment  the  facts  evidencing  the  intent  to  abandon 
must  be  alleged.^  The  question  of  abandonment  is  ordinarily  one  of 
fact  for  the  jury.^  A  railroad  which  has  abandoned  a  right  of  way 
will  not  be  enjoined  from,  removing  articles  affixed  to  the  soil.^ 

IV.  CONSTRUCTION  AND  MAINTENANCE  OF  RAILROADS. 
A.  In  General.  —  Mandamus  will  not  lie  to  compel  the  construction 
of  a  railroad,*  unless  the  specific  legal  duty  to  construct  has  been  im- 
posed upon  the  company.^  Construction  upon  any  particular  route  or 
to  any  specific  place  will  be  compelled  only  when  there  is  a  specific  legal 
duty  imposed  upon  the  railroad  in  this  particular,*  and  there  is  no 
other  adequate  remedy.'     Alandamus  will  issue  to  compel  a  railroad 


98.  Home  Eeal  Estate  Co.  v.  Los 
Angeles  Pao.  Co.,  163  Cal.  710,  126 
Pae.  972. 

[a]  Persons  who  might  derive  'ben- 
efit from  the  .continued  operation  of 
the  railroad  are  not  necessary  parties 
to  the  action.  Home  Eeal  Est.  Co.  v. 
Los  Angeles  Pac.  Co.,  163  Cal.  710,  126 
Pac.  972. 

99.  Stannard  v.  Aurora,  E.  &  C.  Ry. 
Co.,  220  111.  469,  77  N.  E.  254. 

1.  Stannard  V.  Aurora,  E.  &  C.  Ey. 
Co.,  220  111.  469,  77  N.  E.  254. 

[a]  Illustration. — An  allegation  that 
for  four  years  and  more  a  railroad  had 
ceased  to  use  or  occupy  a  completed 
road  does  not  allege  a  permanent  aban- 
donment of  the  track.  Mouat  v.  Seattle, 
L.  S.  &  E.  E.  Co.,  16  Wash.  84,  47  Pac. 
233. 

2.  Ala. — Tennessee  &  C.  E.  Co.  v. 
Taylor,  102  Ala.  22^  14  So.  379.  Cal. 
Home  Eeal  Estate  Co.  v.  Los  Angeles 
Pac.  Co.,  163  Cal.  710,  126  Pac.  972. 
m. — Chicago  &  E.  I.  E.  Co.  v.  Clapp, 
201  111.  418,  66  N.  E.  223.  But  see 
Stannard  v.  Aurora  E.  &  C.  Ey.  Co., 
220  111.  469,  77  N.  E.  254.  la.— Gill 
V.  Chicago  &  N.  W.  E.  Co.,  117  la. 
278,  90  N.  W.  606.  Tex.— Ft,  Worth 
&  N.  O.  E.  Co.  V.  Swea'tt,  20  Tex.  Civ. 
App.   543,  50  S.  W.  162. 

[a]  Proof  of  intention  not  to  aban- 
don is  incompetent  in  the  face  of  the 
fact  of  actual  nonuiser  for  a  long  period 
of  time.  Hiokox  v.  Chicafro  &  C.  S.  E. 
Co.,  94  Mich.  237,  53  N.  W.  1105. 

3.  Hatton  v.  Kansas  City,  0.  &  S. 
E.  Co.,   253   Mo.   660,  162  S.  W.  227, 
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the  threatened  trespass  would  not  work 
irreparable  injury. 

4.  San  Antonio  St.  Ey.  Co.  v.  State, 
90  Tex.  520,  39  S.  W.  926,  59  Am.  St. 
Eep.  834,  35  L.  E.  A.  662;  Sherwood 
V.  Atlantic  &  D.  Ey.  Co.,  94  Ya.  291, 
26  S.  E.  943. 

5.  Farmers'  Loan  &  Tr.  Co.  v.  Heu- 
ning,  8  Fed.  Cas.  No.  4,666;  Hamilton 
Townsh,ip  v.  Mercer  County  Tr.  Co.,  88 
N.  J.  L.  485,  97   Atl.  61. 

[a]  Where  a  land  grant  is  condi- 
tioned (1)  upon  the  construction  and 
operation  of  a  railroad,  mandamus  will 
issue  to  compel  compliance  with  the 
terms  of  the  grant  (State  v.  Sioux 
City  &  P.  E.  Co.,  7  Neb.  357),  unless 
(2)  there  is  a  penalty  attached  to  non- 
compliance with  the  terms  of  the  grant. 
State  €X  rel.  Atty.  Gen.  v.  Southern 
Kansas  Ey.  Co.,  24  Fed.  179,  where  a 
forfeiture  of  a  portion  of  the  grant  was 
worked.  . 

[b]  The  successor  In  interest  of  the 
original  company  holds  its  interest  sub- 
ject to"  the  same  legal  duties  as  its 
predecessor,  and  performance  of  those 
duties  may  be  enforced  by  mandamus. 
Hamilton  Township  v.  Mercer  County 
Tr.  Co.,  88  N.  J.  L.  485,  97  Atl.  61. 

6.  Hamilton  Township  v.  Mercer 
County  Tr.  Co.,  88  N.  J.  L.  485,  97 
Atl.  61. 

Location  of  railroads,  see  supra,  II, 
A. 

7.  State  V.  Southern  Minn.  E.  Co., 
18  Minn.  40. 

[a]  Where  an  option  of  routes  or 
termini  is  given  by  law  to  a  railroad 
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to  eonstruet  necessary  culverts,'  or  to  build  a  bridge,^  and  to  so  con- 
struct its  line  across  a  river  as  not  to  interfere  with  public  rights  of 
navigation.^"  Construction  of  a  railroad  may  be  enjoined  for  non- 
compliance with  statutory  conditions  precedent.^^ 

B.  Highways  and  Highway  Crossings.  —  1.  Construction  in 
Highways. — The  duty  of  municipal  authorities  to  act  on  the  merits 
of  a  railroad's  application  for  permission  to  construct  its  track  on 
the  public  streets,  may  be  enforced  by  mandamus.^^  A  state  or 
municipality  through  its  proper  offlcers,^^  an  abutting  property  own- 
er,^* or  other  person  having  a  special  interest,  or  who  would  suffer 
special  injury,^°  may    enjoin    the    unauthorized    construction    and 


ft  cannot  be  required  by  mandamus  to 
construct  its  road  to  one  place  rather 
than  to  the  other.  Sherwood  v.  Atlan- 
tic &  D.  Ey.  Co.,  94,  Va.  291,  26  S.  E. 
943. 

8.  People  ex  r^el.  Frost  v.  New  York 
Cent.  &  H.  E.  E.  Co.,  61  App.  Div.  494, 
70  N.  Y.  Supp.  684. 

9.  People  ea;  rel.  Kimball  v.  Boston 
,&  A.  E,  Co.,  70  N.  Y.  569. 

10.  State  V.  North  Eastern  E.  Co.,  9 
Eieh.  L.  (S.  C.)  247,  67  Am.  Dec.  551. 
And  see  New  Orleans,  M.  &  T.  E.  Co. 
V.  Mississippi,  112  U.  S.  12,  5  Sup. 
Ct.  19,  28  L.  ed.  619,  construction  of  a 
drawbridge  required. 

11.  Astor  V.  New  York  A.  E.  Co., 
48  Hun  562,  1  N.  Y.  Supp.  174. 

[a]  Where  the  assent  of  a  munic- 
ipality ig  required  to  the  construction 
of  a  railroad  over  its  streets,  no  per- 
son, other  than  the  municipality,  can 
enjoin  the  construction  on  the  ground 
that  such  assent  has  not  been  given. 
New  York  &  Harlem  E.  Co.  v.  Forty- 
Second  St.  E.  Co.,  50  Barb.  (N.  Y.) 
309,  32  How.  Pr.  481. 

12.  People  V.  Crayeroft,  111  Cal.  544, 
44  Pac.  463. 

13.  Mass. — Springfield  v.  Connecticut 
E.  E.   Co.,   4  Cush.  63.     Mb. — State  v. 

,  St.  Louis,  K.  &  N.  W.  Ey.  Co.,  86  Mo. 
288.  N.  Y. — Baxter  v.  Spuyten  Duyvil 
&  P.  M.  E.  Co.,  61  Barb.  428,  11  Abb. 
Pr.  (N.  S.)  178,  commissioners  of  high- 
ways of  a  town. 

14.  Ala. — Birmingham  E.  L.  &  P. 
Co.  V.  Moran,  151  Ala.  187,  44  So.  152, 
125  Am.  St.  Eep.  21;  Louisville  &  N. 
E,  Co.  V.  Mobile,  J.  &  K.  C.  E.  Co., 
124  Ala.  162,  26  So.  895,  a  competing 
railroad.  Ky. — LouiBville,  St.  Louis  & 
T.  E.  Co.  V.  Liebfried,  92  Ky.  407,  17 
S.  W.  870,  13  Ky.  L.  Eep.  645.  Md. 
Baltimore  &  O.  E.  Co.  v.  Strauss,  37 
Md.  237;  Eoman  v.  Strauss,  10  Md.  89, 


contemplated  construction  of  railroad 
in  an  alley.  Mo. — Sherlock  v.  Kansas 
City  Belt  Ey.  Co.,  142  Mo.  172,  43  S. 
W.  629,  64  Am.  St.  Eep.  551.  MT.  J. 
Bork  V.  United  New  Jersey  E.  &  C. 
Co.,  70  N.  J.  L.  268,  57  Atl.  412,  64 
L.  E.  A.  836.  N.,  Y.— Williams  v.  New 
York  Cent.  E.  Co.,  16  N.  Y.  97,  69 
Am.  Dec.  651.  Pa. — Pennsylvania  E. 
Co.'s  Appeal,  115  Pa.  514,  5  Atl.  872. 
Tltah. — Cereghino  v.  Oregon  S.  L.  E. 
Co.,  26  Utah  467,  73  Pae.  634,  99  Am. 
St.  Eep.  843.  Wash.— State  ex  rel.  Syl- 
vester V.  Superior  Court,  60  Wash.  583, 
111  Pac.  787. 

[a]  An  averment  in  the  petition 
that  plaintiff  is  the  owner  of  the  land 
is  material,  but  it  need  not  be  averred 
from  whom  or  how  the  title  was  ob- 
tained. Planet  Property  &  F.  Co.  v. 
St.  Louis,  O.  H.  &  C.  E.  Co.,  115  Mo. 
613,  22  S.  W.  616. 

[b]  A  showing  of  irreparable  injury, 
need  not  be  made  by  plaintiff.  Penn- 
sylvania E.  Co.'s  Appeal,  115  Pa.  514, 
5  Atl.  872. 

[e]  A  lessee  of  property  abutting 
on  the  railroad  may  enjoin  its  con- 
struction during  the  term  of  his  lease. 
Mobile,  J.  &  K.  t.  E.  Co.  v.  Middle- 
ton,  139  Ala.  610,  36  So.  782. 

15.  Ala.— Louisville  &  N.  E.  Co.  v. 
Mobile,  J.  &  K.  C.  E.  Co.,  124  Ala. 
162,  26  So.  895.  Oolo.— Ward  v.  Colo- 
rado Eastern  E.  Co.,  22  Colo.  App.  332, 
125  Pac.  567.  Pa. — Edwards  v.  Pitts- 
iburg  J.  E.  Co.,  215  Pa.  597,  64  Atl. 
798.      . 

fa]  The  owners  of  lots  abutting 
upon  an  alley  entrance  to  one  end  of 
which  was  obstructed  by  a  railroad 
suffer  such  a  special  injury  as  entitles 
them  to  seek  an  injunction.  Birming- 
ham E.  L.  &  P.  Co.  V.  Moran,  151  Ala. 
187,  44  So.  152,  125  Am.  St.  Rep. 
21. 
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operation  of  a  railroad  in  a  public  street  or  highway,^'  or  may  oust 
the  railroad  from  its  possession  of  the  street  and  require  the  removal 
of  its  tracks;^'  or  the  railroad  company  may  be  proceeded  against  by 
way  of  indictment  for  maintenance  of  the  nuisance,^*  unless  the  com- 
plainant has  acquiesced  in  the  construction  of  the  railroad  and  by 
his  conduct  is  estopped  from  obtaining  the  relief.^*  According  to  some 
authorities  a  non-consenting  abutting  owner  of  the  fee  in  the  street, 
who  has  not  been  compensated,  may  enjoin  the  construction  of  a  rail- 
road constituting  an  additional  servitude  ;^°  though  according  to  others 
such  remedy  is  not  available  to  him.^^    Similar  rules  are  applied  in 


[b]  A  railroad  already  occupying  a 
street  (1)  may  enjoin  the  construction 
of  a  track  in  the  street  by  another 
railroad  (Germantown  P.  Ey.  v.  Cit- 
izens P.  Ey.  Co.,  151  Pa.  138,  24  Atl. 
1103),  even  though  (2)  its  occupation 
of  the  street  was  unauthorized.  Louis- 
ville &  N.  E.  Co.  V.  Mobile,  J.  &  K. 
C.  E.  Co.,  124  Ala.  162,  26  So.  895. 

16.  Ward  V.  Colorado  E.  E.  Co.,  22 
Colo.  App.  332,  125  Pac.  567. 

[a]  The  owners  of  several  and  dis- 
tinct lots  of  land,  having  no  common 
interest,  cannot  join  in  a  bill  to  en- 
join a  nuisance  common  to  all,  where 
the  grounds  of  relief  are  a  special  in- 
jury to  the  property  of  each.  Morris 
&  E.  E.  Co.  V.  Prudden,  20  N.  J.  Eq. 
530. 

[b]  Since  a  public  nuisance  which 
may  be  remedied  by  Indictment  is 
created  by  the  unauthorized  occupa- 
tion of  a  public  street,  the  jurisdic- 
tion of  a  court  of  equity  is  not  a  fav- 
ored one.  Morris  &  E.  E.  Co.  V.  Prud- 
den, 20  N.  J.  Bq.  530. 

|c]  That  the  plaintiff  is  a  compet- 
ing railroad  also  occupying  the  street 
without  authority,  is  no  defense  to  the 
action.  Louisville  '&  N.  E.  Co.  v.  Mo- 
bile, J.  &  K.  C.  E.  Co.,  124  Ala.  162, 
26  So.  895. 

[d]  A  void  franchise  confers  no 
rigSt  and  a  railroad  may  be  enjoined 
from  acting  under;  its  right  need  not 
be  challenged  by  quo  warranto  pro- 
ceedings. Ward  V.  Colorado  E.  E.  Co., 
22  Colo.  App.  332,  125  Pae.   567. 

[e]  Compelling  the  furnishing  of  a 
substitute  road  in  place  of  the  one  un- 
lawfully operated,  see  Wetzel  County 
Court  V.  Baltimore  &  O.  E.  Co.,  77  W. 
Va.  538,  87  S.  E.  884,  L.  E.  A.  1917C, 
967,  and  note.  As  to  indictment  for 
failure  to  furnish  a  substitute  road, 
see  infra,  TV,  G. 

17.  Ky.— Louisville,  St.  L.  &  T.  E. 
Co.  V.  Liebfried,  92  Ky.  407,  17  S.  W. 
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870,  13  Ky.  L.  Eep.  645.  Md.— North- 
ern Cent.  E.  Co.  v.  Canton  Co.,  104  Md. 
682,  65  Atl.  337.  N.  J.— Bork  v.  United 
New  Jersey  E.  &  C.  Co.,  70  N.  J.  L. 
268,  57  Atl.  412,  64  L.  E.  A.  836; 
South   Amboy   v.   New   York   &   L.   B. 

E.  Co.,  66  N.  J.  L.  623,  50  Atl.  368, 
ejectment.  And  see  Newpoint  v.  Cleve- 
land, C.  C.  &  St.  L.  E.  Co.,  59  Ind. 
App.  147,  107  N.  E.  560. 

18.  See  infra,  IV,  G. 

19.  Ark. — Eeichert  v.  St.  Louis  &  S. 

F.  Ey.,  51  Ark.  491,  11  S.  W.  696,  5 
L.  E.  A.  183.  Colo.— Denver,  TJ.  &  P. 
E.  Co.  V.  Barsaloux,  15  Colo.  290,  25 
Pac.  165,  10  L.  E.  A.  89.  Ind.— Louis- 
ville, N.  A.  &  C.  E.  Co.  V.  Soltweddle, 
116  Ind.  257,  19  N.  E.  Ill,  9  Am.  St. 
Eep.  852.  la. — Pratt  v.  Des  Moines  N. 
W.  E.  Co.,  72  Iowa  249,  33  N.  W.  666. 
La. — Tilton  v.  New  Orleans  City  E.  Co., 
35  La.  Ann.  1062.  Md. — Baltimore  & 
O.  E.  Co.  V.  Strauss,  37  Md.  237.  Mo. 
Planet  Property  &  F.  Co.  ■;;.  St.  Louis, 
O.  H.  &  C.  E.  Co.,  115  Mo.  613,  22 
S.  W.  616.  N.  C— Staton  v.  Atlantic 
C.  L.  E.  Co.,  147  N.  C.  428,  61  S.  E. 
455,  17  L.  E.  A.  (N.  S.)  949.  Ore. 
Wolfard  v.  Fisher,  48  Ore.  479,  84  Pac. 
850,  87  Pac.  530,  7  L.  E.  A.  (N.  S.) 
991.  Pa. — Hinnershitz  v.  United  Tr.  Co., 
206  Pa.   91,   55  Atl.   841. 

20.  111. — Bond  V.  Pennsylvania  Co., 
171  111.  508,  49  N.  E.  545.  Minn. 
Schurmeier  v.  St.  Paul  &  Pac.  E.  Co., 
10  Minn.  82,  88  Am.  Dec.  59.  Mo. 
Sherlock  v.  Kansas  City  Belt  Ey.  Co. 
142  Mo.  172,  43  S.  W.  629,  64  Am. 
St.  Eep.  551.  N.  Y.— William's  v.  New 
York  Cent.  E.  Co.,  16  N.  Y.  97,  69 
Am.  Dec.  651.  Pa. — Pennsylvania  E.  E. 
Co.  V.  Montgomery  Co.  Pass.  Ey.,  167 
Pa.  62,  31  Atl.  468,  27  L.  E.  A.  766, 
46  Am.  St.  Eep.  659. 

[a]  Switchyard  in  the  street.  Etten- 
son  V.  Wabash  E.  Co.,  248  Mo.  395.  154 
S.  W.  785.  ' 

21.  TJ.  S.— Whittaker  v.  Atlanta,  B. 
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case  the  burden  of  an  existing  road  is  increased.''^  Where  the  fee  is 
in  the  public,  the  abutting  owner  cannot  obtain  an  injunction.^^ 

A  suit  in  equity  may  be  maintained  to  have  declared  void  an 
ordinance  under  which  a  railroad  claims  the  right  to  occupy  streets,^* 
and  to  enjoin  the  contemplated  use  of  the  street  by  the  railroad.^" 
The  repeal  of  an  ordinance  granting  a  right  of  way,  will  not  be  en- 
joined,^® but  injunction  may  issue  against  the  attempted  forcible 
removal  of  railroad  tracks,^'  and  the  enforcement  of  any  ordinance 
interfering  with  vested  rights  of  a  railroad  in  a  street  will  also  be 
enjoined.''* 

The  entire  subversion  of  the  primary  purpose  of  a  highway  as  a 
public  passageway  by  its  constant  use  by  a  railroad  to  the  exclusion 


&  A.  K.  Co.,  143  Fed.  583,  applying  a 
statute  of  Georgia.  Cal. — Southern  Pac. 
R.  Co.  V.  Ferris,  93  Cal.  263,  28  Pac. 
828,  18  L.  E.  A.  510.  W.  Va.— Beling- 
ton  &  N.  E.  Co.  V.  Town  of  Alston,  54 
W.  Va.  597,  46  S.  E.  612;  Spencer  v. 
Point  Pleasant  &  0.  E.  E.  Co.,  23  W. 
Va.  406,  remedy  is  action  for  damages. 
And  see  Kemble  v.  Philadelphia,  G. 
&  N.  K.  Co.,  140  Pa.  14,  21  Atl.  225; 
Pepper  v.  Union  Ey.  Co.,  113  Tenn. 
53,  85  S.   W.  864. 

22.  See  infra,  this  note. 

[a]  Action  for  Damages. — Alabama 
&  V.  E.  Co.  V.  Inge  (Miss.),  22  So. 
294. 

[b]  Injunction  against  operation 
under  the  altered  conditions.  Stephens 
V.  New  York,  O.  &  W.  E.  Co.,  175 
N.  Y.  72,  67  N.  E.  119. 

[c]  The  erection  of  a  passenger 
station  in  a  street  will  be  enjoined. 
Eiley  v.  Pennsylvania  Co.,  32  Pa. 
Super.  579. 

[d]  Burden  not  increased  (1)  by 
laying  of  third  raU  (Denver,  U.  &  P. 
E.  Co.  V.  Barsaloux,  15  Colo.  290,  25 
Pac.  165,  10  L.  E.  A.  89),  or  (2)  lay- 
ing of  an  additional  track  (Chicago, 
St.  L.  &  P.  E.  Co.  V.  Bisert,  127  Ind. 
156,  26  N.  E.  759),  or  (3)  the  con- 
struction of  an  elevated  road  (Fulton 
V.  Short  Eoute  Ey.  Tr.  Co.,  85  Ky. 
640;  4  S.  W.  332),  or  (4)  the  con- 
struction of  a  railroad  cut.  Arbenz  v. 
Wieeling   &  H.   E.  Co.,  33    W.  Va.  1, 

10  S.  E.  14,  5  L.  E.  A.  371. 

23.  Colo. — Haskell  v.  Denver  Tram- 
way Co.,  23  Colo.  60,  46  Pac.  121; 
Denver,  TJ.  &  P.  E.  Co.  v.  Barsaloux, 
15  Colo.  290,  25  Pac.  165,  10  L.  E.  A. 
89;  Denver  &  S.  F.  E.  Co.  v.  Domke, 

11  Colo.  247,  17  Pac.  777.  Ga. — ^Burrus 
V.  City  of  Columbus,  105  Ga.  42,  31 
S.  E,  124.   111. — Metropolitan  West  Side 


E.  E.  Co.  V.  Chicago,  261  111.  624,  104 
N.  E.  165;  Walther  v.  Chicago  &  W.  I. 
E.  Co.,  215  111.  456,  74  N.  E.  461; 
Stetson  V.  Chicago  &  E.  E.  Co.,  75  111. 
74;  Moses  v.  Pittsburgh,  Ft.  W.  &  C. 
E.  Co.,  21  111.  516.  la.— Milburn  v.  City 
of  Cedar  Eapids,  12  Iowa  246.  Ky. 
Pulton  V.  Short  Eoute  Tr'.  Co.,  85  Ky. 
640,  4  S.  W.  332;  Camden  Interstate 
E.  Co.  V.  Smiley,  27  Ky.  L.  Eep.  134, 
84  S.  W.  523.  Mich.— Detroit  City  Ey. 
V.  Mills,  85  Mich.  634,  48  N.  W.  1007. 
N.   Y. — Conabeer   v.    New   York    Cent. 

6  H.  E.  E.  Co.,  156  N.  Y.  474,  51 
N.  E.  402;  Drake  v.  Hudson  E.  E.  Co., 

7  Barb.  508.  E.  I. — Taggart  v.  New- 
port St.  Ey.  Co.,  16  E.  I.  668,  19  Atl. 
326,  7  L.  E.  A.  205. 

[a]  The  construction  of  a  switch 
will  be  enjoined.  Mills  v.  Parlin,  106 
111.  60.  And  -see  Stockdale  v.  Eio 
Grande  "Western  E.  Co.,  28  Utah  201, 
77  Pac.   849. 

[b]  An  action  at  law  for  damages  is 
his  remedy.  Stetson  v.  Chicago  &  E. 
E.  Co.,  75  111.  74;  Drate  v.  Hudson  E. 
E.  Co.,  7  Barb.   (N.  Y.)  508. 

24.  People  v.  New  York  &  Harlem 
E.  Co.,  45  Barb.  (N.  Y.)  73,  26  How. 
Pr.  44.  And  see  the  article  "Street 
Railroads." 

25.  People  v.  New  York  &  Harlem 
R.  Co.,  45  Barb.  (N.  Y.)  73,  26  How. 
Pr.  44,  an  injunction  will  not  issue  un- 
less immediate  action  is  threatened. 

26.  Belington  &  N.  R.  Co.  v.  Town 
of  Alston,  54  W.  Va.  597,  46  S.  E. 
612. 

27.  Asheville  St.  Ry.  Co.  v.  City  of 
Asheville,  109  N.  C.  688,  14  S.  E.  316; 
Belington  &  N.  R.  Co.  v.  Town  of 
Alston,  54  W.  Va.  597,  46  S.  E.  612. 

28.  Port  of  Mobile  v.  Louisville  & 
N.  R.  Co.,  84  Ala.  115,  4  So.  106,  5 
Am.  St.  Eep.  342. 
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of  other  traffic  will  be  prevented  by  injunction.^s  Conditions  imposed 
on  the  grant  of  a  right  to  use  a  street  may  be  enforced  by  the  municipal- 
ity by  an  action  for  damages,^"  or  by  a  mandatory  injunction,^^  or 
mandamus.'^ 

2.  Injuries  Prom  Obstructions.  —  The  removal  of  obstructions 
caused  by  the  manner  of  construction  or  maintenance  of  a  railroad 
in  a  highway,'^  may  be  undertaken  by  the  municipality,  under  its 
power  to  summarily  abate  public  nuisances,^*  or  may  be  compelled  by 
mandamus.^^  In  some  jurisdictions  such  actions  can  be  maintained 
only  as  public  actions  and  under  public  authority  ;^°  in  others,  any 
citizen  who  suffers  a  special  injury  from  the  obstruction  may  obtain 
relief.^'  The  restoration  of  a  highway  to  its  former  condition  of  use- 
fulness may  also  be  enforced  by  mandatory  injunetion,^^  or  the  rail- 


29.  La. — ^Hepting  v.  New  Orleans 
Pacific  E.  Co.,  36  La.  Ann.  898.  Mich. 
Eiedinger  v.  Marquette  &  W.  E.  Co.,  62 
Mich.  29,  28  N.  W.  775.  Mo.— Etten- 
son  V.  Wabash  E.  Co.,  248  Mo.  395, 
154  S.  W.  ,785.  N.  J.— Mayor  of  New- 
ark V.  Erie  E.  Co.,  75  N.  J.  Eq.'  20, 
71  Atl.  620.  Tenn. — Pepper  v.  Union 
E.  Co.,  113  Tenn.  53,  85  S.  W.  864. 
Wis. — Evans  v.  Chicago,  St.  P.  &  O. 
E.  Co.,  86  Wis.  597,  57  N.  W.  354,  39 
Am.  St.  Eep.  908. 

30.  Cincinnati  &  S.  Ey.  Co.  v. 
Carthage,  36  Ohio  St.  631. 

31.  New  Bern  v.  Atlantic  &  N.  C. 
E.  Co.,  159  N.  C.  542,  75  S.  E.  807, 
paving  of  a  street. 

32.  Kan. — Emporia  v.  Emporia  Ey. 
&  L.  Co.,  92  Kan.  232,  139  Pac,  1185. 
La. — State  ex  rel.  New  Orleans  v.  New 
Orleans  &  N.-  E.  E.  Co.,  42  La.  Ann. 
11,  7  So.  84.  But  see  State  v.  New 
Orleans  &  C.  E.  Co.,  37  La.  Ann.  589. 
Mo.— Ettenson  V.  Wabash  E.  Co.,  248 
Mo.  395,  154  S.  W.  785. 

33.  New  York  Cent.  &  H.  E.  E.  Co. 
V.  Board  of  Comrs.,  220  Mass.  569,  108 
N.  E.  506;  Com.  v.  Erie  &  N.  E.  E. 
Co.,   27  Pa.   339,  67  Am.  Dec.  471. 

34.  Delaware,  L.  &  W.  E.  Co.  v. 
Buffalo,  158  N.  Y.  266,  53  N.  E.  44; 
Delaware,  L.  &  W.  E.  Co.  v.  Buffalo, 
4  App.  Div.  562,  38  N.  Y.  Supp.  510; 
New  York,  W.  &  B.  E.  Co.  v.  New 
York,  90  Misc.  178,  154  N.  Y.  Supp. 
141;  Gulf,  C.  &  S.  P.  E.  Co.  V.  Belton, 
57  Tex.  Civ.  App.  460,  122  S.  W.  413. 

35.  Ind. — Lake  Erie  &  W.  E.  Co.  v. 
State,  139  Ind.  158,  38  N.  E.  596, 
possibility  of  indictment  immaterial. 
Mo. — Ettenson  v.  Wabash  E.  Co.,  248 
Mn.  395,  154  S.  W.  785;  State  v.  Han- 
nibal &  St.  J.  E.  Co.,  86  Mo.  13.  Pa. 
Com.  V.  New  York,  P.  &  0.  R.  Co.,'  138 
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Pa.  58,  20  Atl.  951;  Pittsburgh,  M.  & 
Y.  E.  Co.  V.  Conl.,  104  Pa.  583. 

[a]  Discretionary  Matter.  —  People 
V.  City  of  Eock  Island,  215  111.  488, 
74  N.  E.  437,  106  Am.  St.  Eep.  179. 

[b]  The  removal  of  a  side  track 
which  interferes  with  the  public  use 
of  the  street,  may  be  ordered.  Mason 
V.  Ohio  E.  E.  Co.,  51  W.  Va.  183,  41 
S.  E.  418. 

.  [c]  Acquiescence  as  an  Estoppel. 
People  V.  City  of  Eock  Island,  215 
111.  488,  74  N.  E.  437,  106  Am.  St. 
Eep.  179. 

36.  Atchison,  T.  &  S.  F.  Ey.  Co.  v. 
Maegerlein,  114  111.  App.  222.  See 
People  V.  City  of  Eock  Island,  215  111. 
488,  74  N.  E.  437,  106  Am.  St.  Eep. 
179. 

37.  Ind.— Chicago,  St.  L.  &  P.  E. 
Co.  V.  Eisert,  127  Ind.  156,  26  N.  E. 
759.  Md. — Baltimore  &  O.  E.  Co.'  v. 
Strauss,  37  Md.  2'37.  N.  Y. — Buchholz 
V.  New  York,  L.  E.  &  W.  E.  Co.,  148 
N.  Y.  640,  43  N.  E.  76. 

38.  Moundsville  v.  Ohio  E.  E.  Co., 
37  W.  Va.  92,  16  8.  E.  514,  20  L.  E. 
A.  161;  Oshkosh  v.  Milwaukee  &  L.  N. 
E.  Co.,  74  Wis.  534,  43  N.  W.  489,  17 
Am.  St.  Eep.  175;  Jamestown  v.  Chi- 
cago, B.  &  N.  E.  Co.,  69  Wis.  648,  34 
N.  W.  728.  But  see  Ettenson  v.  Wabash 
E.  Co.,  248  Mo.  395,  154  S.  W.  785. 

[a]  The  fact  that  the  city  could  re- 
store the  highway  and  recover  the  cost 
from  the  railroad  is  no  defense  to  the 
suit.  Oshkosh  v.  Milwaukee  &  L.  W. 
E.  Co.,  74  Wis.  534,  43  N.  W.  489,  17 
Am.  St.  Eep.  175. 

[bl  The  defective  condition  of  the 
street  constitutes  a  public  nuisance 
which  a  court  of  equity  mav  order 
abated.    Moundsville  v.  Ohio  Elver  B. 
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road  may  be  indicted  for  maintaining  a  public  nuisance.^^  An-  action 
for  damages  riiay  be  maintained  by  a  property  owner  who  suffers  a 
special  injury  from  the  maintenance  of  an  obstruction  in  a  street  or 
highway.*" 

3.  Highway  Crossings.  —  a.  In  General.*^  —  The  right  to  cross 
a  public  street  or  highway  may  be  acquired  in  some  states  by  eminent 
domain  proceedings;*^  in  others  the  matter  is  regulated  by  statute.*' 
The  construction,  maintenance  or  restoration  of  highway  crossings 
in  a  condition  suitable  for  public  use  may  be  enforced  by  mandamus," 


Co.^  37   W.   Va.  92,  16   S.   E.   514,   20 
L.  E.  A.  161. 

[c]  The  ordinance  authorizing  the 
use  of  the  street  created  a  contract 
■which  a  court  of  equity  can  specifically 
enforce.  Moundsville  v.  Ohio  Eiver  E. 
Co.,  37  W.  Va.  92,  16  S.  E.  514,  20  L. 
E.  A.  161. 

[d]  The  lelief  in  equity  is  granted 
with  reluctance  in  some  states,  and  will 
be  refused  where  the  defendant  can  be 
indicted  for  maintaining  a  public  nuis- 
ance and  no  serious  public  injury  is 
shown.  Township  of  Earitan  v.  Port 
Eeading  E.  Co.,  49  N.  J.  Eq.  11,  15, 
23   Atl.  127. 

39.  See  infm,  IV,  G. 

40.  Kelly  v.  Pittsburgh,  C.  C.  &  St. 
L.  E.  Co.,  28  Ind.  App.  457,  63  N.  E. 
233,  91  Am.  St.  Eep.  134;  Haney  v. 
Gulf,  C.  &  S.  F.  E.  Co.,  3  Wils.  Civ. 
Cas.  (Tex.),  §278.  See  the  title  "High- 
ways, Streets  and  Bridges." 

41.  Actions  for  personal  injuries  re- 
ceived at  highway  crossings  by  col- 
lisions with  trains,  see  infra,  VII,  H. 

Indictment  for  construction  of  rail- 
road across  highway  in  unauthorized 
manner,  see  infra,  IV,  G. 

42;  Mayor  of  Hyattsville  v.  Wash- 
ington, W.  &  G.  E.  Co.,  120  Md.  128, 
87  Atl.  828. 

43.  See  the  statutes. 

44.  U.  S.— State  v.  Lake  Erie  &  W. 
E.  Co.,  83  Fed.  -284.  lU.— People  v. 
Chicago  &  A.  E.  Co.,  67  III.  118.  Ind. 
Vandalia  E.  Co.  v.  State,  166  Ind.  219, 
76  N.  E.  980,  117  Am.  St.  Eep.  370; 
Chicago,  I.  &  L.  E.  Co.  v.  State,  158 
Ind.  189,  63  N.  E.  224;  Cummins  v. 
Evanaville  &  T.  H.  E.  Co.,  115  Ind. 
417,  18  N.  E.  6;  Indianapolis  &  C.  E. 
Co.  V.  State,  37  Ind.  489.  Minn. — State 
ex  ret  Delano  v.  Great  Northern  E. 
Co.,  114  Minn.  293,  131  N.  W.  330.  Neb. 
State  V.  Chicago,  B.  &  Q.  E.  Co.,  29 
Neb.  412,  45  N.  "W.  469.  N.  J.— Pleas- 
antville  V.  Atlantic  City  &  S.  T.  Co., 


75  N.  J.  L.  279,  68  Atl.  60.  N.  Y. 
People  ex  rel.  Bacon  v.  Northern  Cent. 
Ey.  Co.,  164  N.  Y.  289,  58  N.  E.  138. 
Tex.— Gulf,  C.  &  S.  P.  E.  Go.  v.  Belton, 
57  Tex.  Civ.  App.  460,  122  S.  W.  413. 
W.  Va.^Moundaville  v.  Ohio  Eiver  E. 
Co.,  37  W.  Va.  92,  16  S.  E.  514,  20 
L.  E.  A.  161. 

And  see  11  Standard  Proc.  124. 

[a]  The  Duty  Is  a  Continuous  One. 
State  ex  rel.  Muncie  v.  Lake  Erie  & 
W.  E.  Co.,  83  Fed.  284;  Lake  Erie 
&  W.  E.  Co.  V.  Smith,  61  Fed.  885. 

[b]  The  owner  of  the  railroad  as 
well  as  the  party  in  possession  as  lessee 
(1)  should  be  made  parties  to  the  pro- 
ceeding (Mobile  &  G.  E.  Co.  v.  Com- 
missioner's Court,  97  Ala.  105,  11  So. 
732),  tffough  (2)  under  some  statutes 
this  is  unnecessary.  People  ex  rel. 
Bacon  v.  Northern  C.  Ey.  Co.,  164 
N.  Y.  289,  58  N.  E.  138. 

[e]  The  successor  in  Interest  of  the 
original  railroad  company  is  equally 
subject  to  the  duty.  People  v.  Chicago 
&  A.  E.  Co.,  67  111.  118;  Com.  v.  New 
York,  P.  &  O.  E.  Co.,  138  Pa.  58,  20 
Atl.  951. 

fdl  That  the  railroad  may  be  in- 
dicted or  that  the  city  may  collect  a 
penalty  or  the  cost  of  doing  the  work 
itself,  does  not  prevent  mandamus.  U.  S. 
State  V.  Lake  Erie  &  W.  E.  Co.,  83 
Fed.  284.  Ind.— Vandalia  E.  Co.  v. 
State,  166  Ind.  219,  76  N.  B.  980,  117 
Am.  St.  Eep.  370.  N.  Y. — People  ex 
rel.  Schaghticoke  v.  Troy  &  B.  E.  Co., 
37  How.  Pr.  427.  Tex.— Houston  &  T. 
C.  E.  Co.  «.  Dallas,  98  Tex.  396,  84 
S.  W.  648,  70  L.  E.  A.  850. 

fe]  A  public  footpath  may  be  re- 
quired to  be  kept  in  repair.  Norfolk 
&  W.  E.  Co.  Ji  Bristol,  116  Va.  955,  83 
S.   E.   421. 

[f]  Unnecessary  to  allege  in  detail 
the  manner  in  which  the  crossing  is 
obstructed  and  defective.  Commission- 
ers of  Highways  v.  Fenton  &  T.  E. 
Co.,  135  111.  App.  394. 
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or  by  a  suit  in  equity.*"  A  railroad  will  be  enjoined  from  so  altering 
the  grade  of  a  highway  which  it  crosses  as  to  destroy  its  use.**  A 
municipality  may  recover  from  a  railroad  the  cost  of  constructing 
or  repairing  highway  crossings,  bridges,  or  subways  which  the  rail- 
road has  failed  to  make  or  repair,*^  and,  under  some  statutes,  a  penalty 
may  also  be  recovered.*' 

A  writ  of  mandate  will  issue  to  compel  a  railroad  to  so  grade  its 
traicks  as  to  make  the  use  of  highway  crossings  convenient  and  safe,*^ 
to  construct  and  maintain  gates  or  warning  devices,""  or  station  a 
watchman,*^  at  a  crossing. 

b.  Abolition  of  Grade  Crossings.  —  A  railroad  may  be  required  to 
construct  or  repair  a  viaduct,  bridge,  or  subway,  for  the  use  of  the 
public,  with  the  necessary  approaches,"^  or  to  raise  or  lower  its  own 


45.  Greenup  County  v.  Maysville  & 
B.  S.  E.  Co.,  88  Ky.  659,  11  S.  W. 
774,  11  Ky.  L.  Eep.  169;  Louisville 
Southern  E.  Co.  v.  Board  of  Trustees, 

17  Ky.  li.  Eep.  780,  32  S.  W.  604; 
Metuehen  v.  Pennaylvanig,  E.  Co.,  71 
N.  J.  Bq.  404,  64  Atl.  484. 

[a]  The  laying  of  additional  tracks 
across  a  highway  which  will  greatly 
increase  the  danger  of  the  use  by  the 
public,  may  be  enjoined.  See  Board  of 
Chosen  Freeholders  v.  Delaware,  L.  & 
W.  E.  Co.,  83  N.  J.  Eq.  589,  91  Atl. 
433. 

46.  Jersey  City  v.  Central  E.  Co., 
40  N.  J.  Eq.  417,  2  Atl.  262. 

47.  Me. — State  v.  Gorham,  37  Me. 
451.  Pa. — Pennsylvania  E.  Co.  v.  Bor- 
ough of  Irwin,  85  Pa.  336.  Teun. 
Dyer  County  v.  Paducah  &  M.  E.  Co., 
87  Tenn.  712,  11  S.  W.  943.  Tex. 
Galveston,  H.  &  S.  A.  E.  Co.  v.  Baudat, 

18  Tex.  Civ.  App.  595,  45  S.  W.  939. 
Wash. — Weymouth  v.  Port  Townaend 
&  S.  E.  Co.,  6  Wash.  575,  34  Pac. 
154.  Wis. — City  of  Oconto  V,  Chicago 
&  N.  W.  E.  Co.,  44  Wis.  231. 

[a]  The  fact  that  the  expense  has 
already  been  incurred  must  appear  from 
the  complaint.  Weymouth  v.  Port 
Town  send  &  S.  E.  Co.,  6  Wash.  575, 
34  Pac.  154. 

[b]  Acquittal  of  the  charge  of 
maintaining  a  nuisance  is  not  res  judi- 
cata of  the  performance  of  the  duty 
of  a  railroad  to  maintain  a  crossing  in 
a  state  of  repair.  Dyer  County  v. 
Paducah  &  M.  E.  Co.,  87  Tenn.  712, 
11  S.  W.  943. 

48.  Henry  v.  Wabash  Western  E. 
Co.,  44  Mo.  App.  100.  See  infra,  VU, 
C. 

49.  m. — Chicago  &  N".  W.  Ey.  Co. 
V.  People,  56  111.  365,  8  Am.  Eep.  690. 
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Ind. — Indianapolis  &  C.  E.  Co.  v.  State, 
37  Ind.  489.  JT.  Y.— People  -ex  rel. 
Green  v.  Dutchess  &  C.  E.  Co.,  58  N. 
Y.   152;    New   York   Central   &   H.   E. 

E.  Co.  V.  People,  12  Hun  195,  74  N.  Y. 
302.  Tex.— Houston  &  T.  E.  Co.  v.  City 
of  Dallas,  98  Tex.  396,  84  S.  W,  648, 
70  L.  E.  A.  850. 

[a]  Flpadiug. — An  allegation  of  the 
height  of  the  railroad  track  above  the 
.grade  of  the  street  coupled  with  the 
demand  that  the  crossings  be  made 
level  gives  the  railroad  sufficient  infor- 
mation as  to  the  action  which  is  re- 
quired of  it.  Houston  &  T.  C.  E.  Co. 
V.  Dallais,  98  Tex.  396,  84  S.  W.  648, 
70  L.  E.  A.  850. 

50.  Council  Bluffs  v.  Illinois  C.  E. 
Co.,  158  Iowa  679,  138  N.  W.  891,  in 
compliance  with  a  city  ordinance. 

51.  Norfolk  &  W.  E.  Co.  v.  Bristol, 
116  Va.  955,  83  S.  E.  421. 

52.  Colo. — Burlington  &  C.  K.  Co.  v. 
Denver,  20  Colo.  App.  181,  77  Pac.  1026. 
Conn.— State  v.  New  York,  N.  H,  & 
H.  E.  Co.,  71  Conn.  43,  40  Atl.  925. 
lU.— Chicago  G.  W.  Ey.  Co.  v.  People, 
79  111.  App.  529.  Ind.— Wabash  R.  Co. 
V.  Eailroad  Commission,  176  Ind.  428, 
95  N.  E.  673;  Chicago,  I.  &  L.  E.  Co. 
V.  State,  158  Ind.  189,  63  N.  E.  224. 
la. — City  of  Fort  Dodge  v.  Minneapolis 
&  St.  L.  E.  Co.,  87  Iowa  389,  54  N.  W. 
243.    Kan. — State  v.  Atchison,  T.  &  S. 

F.  R.  Co.,  95  Kan.  22,  147  Pac.  801, 
L.  E.  A.  1915E,  751;  State  v.  Mis- 
souri Pac.  Ey.  Co.,  33  Kan.  176,  5 
Pac.  772.  La.— State  ex  rel.  Homer  v. 
Louisiana  &  N.  W.  E.  Co.,  135  La. 
14,  64  So.  926,  Ann.  Cas.  191 6C,  1170. 
Me. — State  v.  Gorham,  37  Me.  451. 
Minn.— State  ex  rel.  St.  Paul  v.  Min- 
nesota T.  Ey.  Co..  80  Minn.  108,  83 
N.  W.   32,   50  Y.   E.  A.   656;   State  V. 
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tracks  above  or  below  the  grade  of  the  highway,"*  by  a  writ  of  man- 
date, where  its  duty  so  to  do  is  clearly  established.  The  writ  should 
specify  with  definiteness  and  particularity  how  the  work  should  be 
performed,  where  that  is  a  matter  in  dispute,'*  for  though  the  rail- 
road fias  a  limited  discretion  as  to  the  manner  in  which  it  will  make 
the  restoration  of  the  highway,  if  the  work  when  completed  is  not 
effectual  for  that  purpose  the  court  may  order  it  done  over.''  The 
writ  may  issue  upon  the  application  of  private  citizens.'"  A  bill  in 
equity  may  also  in  some  jurisdictions  be  employed  to  accomplish  the 
same  ends,"  and  where  the  contemplated  change  affects  several  rail- 
roads, and  a  uniform  plan  of  construction  is  desirable,  resort  should 
be  made  to  a  court  of  equity  where  all  the  railroads  can  be  made 
parties  to  the  action.'^    If  the  railroad  is  in  the  h^nds  of  a  receiver, 


Minneapolis  &  St.  L.  Ey.  Co.,  39  Minn. 
219,  39  N.  W.  153;  State  v.  St.  Paul, 
M.  &  M.  Ey.  Co.,  35  Minn.  131,  28 
N.  W.  3,  59  Am.  Eep.  313.  Mo.— State 
ex  rtl.  St.  Louis  v.  Missouri  Pac.  Ey. 
Co.,  174  S.  W.  73.  Neb.— Chicago,  B. 
&  Q.  E.  Co.  V.  State,  47  Neb.  549,  66 
N.  W.  624,  53  Am.  St.  Eep.  557,  41 
L.  E.  A.  481.  N.  Y. — People  ex  rel. 
Sehaghticdke  v.  Troy  &  B.  E.  Co.,  37 
Ho-w.  Pr.  427. 

[a]  That  the  tracks  were  originally 
laid  at  grade  with  the  consent  of  the 
public  authorities  does  not  exempt  the 
railroad  from  the  duty  of  making  the 
change.  State  «.  Minneapolis  &  St. 
L.  Ey.  Co.,  39  Minn.  219,  39  N.  W. 
153, 

[b]  The  right  of  the  municipality 
to  do  the  work  and  recover  the  cost 
from  the  railroad  does  not  afford  such 
a  plain,  speedy  or  adequate  remedy  as 
to  require  the  refusal  of  a  writ  of 
mandate.  State  v.  New  Tork,  N.  H. 
&  H.  E.  Co.,  71  Conn.  43,  40  Atl. 
925-  State  ex  rel.  St.  Paul  v.  Minnesota 
T.  Ey.  Co.,  80  Minn.  108,  83  N.  W.  32, 
50  L.  E.  A.  656. 

[c]  The  mere  unauthorized  aban- 
donment of  the  track  does  not  relieve 
the  railroad  from  the  obligation  of 
keeping  an  overhead  bridge  in  repair. 
People  V.  Troy  &  B.  E.  Co.,  37  How. 
Pr.   (N.  T.)   427. 

[d]  Proceedings  of  this  character 
may  be  maintained  against  the  re- 
ceiver of  a  railroad  and  pending  the 
foreclosure  of  a  mortgage  on  its  prop- 
erty. City  of  Fort  Dod^e  v.  Min- 
neapolis &  St.  L.  E.  Co.,  87  Iowa  389, 
54  N,  W.  243. 

53.  Woodruff  v.  I'few  York  &  N.  E. 
E.  Co.,  59  Conn.  63,  20  Atl.  17, 


54.  Colo. — Burlington  &  C,  E.  Co.  v. 
People,  20  Colo.  App.  181,  77  Pac.  1026. 
Ind. — Chicago,  I.  &  L.  E.  Co.  v.  State, 
158  Ind.  189,  63  N.  B.  224.  Minn. 
State  V.  Minneapolis  &  St.  L.  Ey.  Co., 
39  Minn,  219,  39  N.  W.  153.  N.  Y. 
People  ex  ir-el.  Green  v.  Dutchess  &  C. 
E.  Co.,  58  N.  Y.  152. 

[a]  The  planking  of  a  crossing  may 
properly  be  directed  by  the  writ.  Van- 
dalia  E.  Co.  v.  State,  166  Ind.  219,  76 
N.   E.   980,  117   Am.  St.   Eep.   370. 

[b]  An  ordinance  which  is  vague 
and  indefinite  as  to  the  character  of 
the  work  to  be  performed  does  not 
impose  a  duty  upon  a  railroad  which 
will  be  enforced  by  mandamus.  State 
V.  Missouri  Pac.  Ey.  Co.,  33  Kan.  176, 

5  Pac.   772. 

55.  Ind. — Wabash  E.  Co.  v.  Eailroad 
Commission,  176  Ind.  428,  95  N.  E. 
673.  N.  Y. — People  ex  rel.  Green  v. 
Dutchess  &  C.  E.  Co.,  58  N.  Y.  152. 
W.  Va. — Moundsville  v.  Ohio  Eiver  E. 
Co.,  37  W.  Va.  92,  16  S.  E.  514,  20 
L.  E.  A.  161. 

56.  State  v.  Hannibal  &  St.  J.  E. 
Co.,  86  Mo.  13. 

57.  Eoxbury  v.  Boston  &  P.  E.  Corp., 

6  Cush.  (Mass.)  424;  Mayor  of  Newark 
V.  Erie  E.  Co.,  75  N.  J.  Eq.  20,  71 
Atl.  620;  Metuchen  v.  Pennsylvania  E. 
Co.,  71  N.  J.  Eq.  404,  64  Atl.  484; 
Inhabitants  of  Montclair  v.  New  York 
&  G.  L.  E.  Co.,  45  N.  J.  Eq.  436,  18 
Atl.  242.  • 

[a]  The  basis  of  equitable  juris- 
diction is  its  control  of  controversies 
arising  over  conflicting  easements. 
Mayor  of  Newark  v,  Erie  E.  Co.,  75 
N.  .T.  Eq.   20,  71   Atl.   620. 

58.  Burlington  &  C.  E.  Co.  v.  Peo- 
ple,  20   Colo.   App.   181,  77  Pac.   1026. 
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the  court  by  which  he  was  appointed  may  on  petition,  order  him  to 
make  the  necessary  improvement.^' 

In  many  states,  jurisdiction  is  at  the  present  time  conferred  upon 
various  officers  or  commissions  to  determine  the  necessity  of  eliminat- 
ing grade  crossings;^"  the  terms  and  conditions  upon  which  the  altera- 
tion shall  be  made  and  the  manner  in  which  the  expense  shall  be  borne 
or  apportioned,"^  the  procedure  to  be  followed,"^  and  the  manner  in 
which  the  determination  of  the  administrative  body  entrusted  with 
the  oversight  of  these  matters  may  be  reviewed,"^  is  largely  regulated 
by  statutory  provisions  which  vary  greatly  in  different  states.  The 
order  of  a  public  commission  given  jurisdiction  by  law  over  such 


59.  Fort  Dodge  v.  Minneapolis  &  St. 
L.  B.  Co.,  87  Iowa  389,  54  N.  W.  243. 

60.  See  the  statutes. 

[a]  Bailroad  Coininissioners. — Conn. 
New  York,  N.  H.  &  H.  E.  Co.  v.  New 
Haven,  70  Conn.  390,  39  Atl.  597;  Cul- 
len  V.  New  York,  N.  H.  &  H.  E.  Co., 
66  Conn.  211,  33  Atl.  910.  lU.— Cleve- 
land, C.  C.  &  St.  L.  E.  Co.  V.  State 
Public  Utilities  Com.,  273  111.  210,  112 
N.  E.  689.  Me. — Maine  Cent.  E.  Co. 
V.  Bangor,  I.  &  0.  T.  Ey.  Co.,  89  Me. 
555,  36  Atl.  1050.  N.  J.— Erie  E.  Co. 
V.  Board  of  Public  Utilities,  89  N.  J. 
L.  57,  98  Atl.  13.  N.  Y.— Matter  of 
Buffalo  Terminal  E.  Co.,  122  App.  Div. 
59,  106  N.  Y.  Supp.  655  (affirmed,  192 
N.  Y.  534,  84  N.  E.  1121);  Bolivar 
V.  Pittsburg,  S.  &  N.  E.  Co.,  88  App. 
Div.  387,  84  N.  Y.  Supp.  678.  Vt. 
Sayers  v.  Montpelier  &  W.  E.  E.  E., 
90  Vt.  201,  97  Atl.  660,  Ann.  Gas. 
1918B,  1050. 

[b]  County  Commissioners. — Stanley 
V.  Old  Colony  E.  Co.,  176  Mass.  145, 
57  N.  E.  344;  Davis  v.  Hampshire,  153 
Mass.  218,  26  N.  E.  848,  11  L.  E.  A. 
750. 

[c]  Special  Commissioners. — Select- 
men of  Norwood  i:  New  York  &  N.  B. 
E.   Co.,  161   Mass.   259,  37  N.  E.   199. 

61.  111.— Cleveland,  C.  C.  &  St.  L. 
E.  Co.  V.  State  Public  Utilities  Com., 
273  111.  210,  112  N.  B.  689.  N.  J. 
Brie  E.  Co.  v.  Board  of  Public  Utilities, 
89  N.  J.  L.  57,  98  Atl.  13.  N.  Y. 
People  ex  rel.  Scarsdale  v.  Public  Serv- 
ice Com.,  173  App.  Div.  164,  159  N. 
Y.  Supp.  48;  Ward  v.  Erie  E.  Co.,  167 
App.  Div.  950,  154  N.  Y.  Supp.  94. 

62.  See  the  statutes  and  Boston  & 
A.  E.  Co.  V.  County  Comrs.,  164  Mass. 
551,  42  N.  E.  100.' 

[al  A  petition  (1)  to  the  body 
havinsr  jurisdiction,  praying  for  the  de- 
sired relief,  should  be  made.  Nichols 
V.  Boston  &  M.  E.,  Co.,  174  Mass.  379, 
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54  N.  E.  881.  (2)  The  petition  may 
be  brought  by  officers  of  a  municipal- 
ity, the  railroad  company,  or  by  any 
person  specially  interested  in  the  mat- 
ter. Westbrook's  Appeal,  57  Conn.  95, 
17  Atl.  368. 

[b]  The  manner  in  which  a  sep- 
aration of  grades  is  to  be  accomplished 
need  not  be  set  forth  in  the  petition. 
Selectmen  of  Norwood  v.  New  York  & 
N.  E.  E.  Co.,  161  Mass.  259,  37  N.  E. 
199. 

[e]  A  discontinuance  of  proceedings 
upon  the  petition  of  a  railroad  can- 
not be  made  as  a  matter  of  right  after 
there  has  been  an  appearance  by  other 
interested  persons.  In  the  Matter  of 
New  York,  N.  H.  &  H.  E.  Co.,  182 
Mass.  439,  65  N.   E.   815. 

63.  See  the  statutes  and  Erie  E.  Co. 
V.  Board  of  Public  Utilities,  89  N.  J. 
L.  57,  98  Atl.  13;  Sayers  v.  Mont- 
pelier &  W.  E.  E.  E.,  90  Vt.  201,  97 
Atl.  660,  Ann.   Cas.   1918B,  1050. 

[a]  Upon  a  bill  in  equity  brought 
to   enforce  the  order  of  a  commission, 
the  validity   of  the  order   may   be  at- 
tacked.   Nichols  V.  Boiston  &  M.  E.  Co 
174  Mass.  379,  54  N.  E.  881. 

[b]  What  constitutes  the  best  meth- 
od of  eliminating  a  grade  crossing  has 
been  held  to  be  an  administrative  ques- 
tion, andthe  determination  of  a  board 
thereon  is  not  subject  to  review  by 
the  courts.  Spencer  'g  Appeal,  78  Conn. 
301,  61  Atl.  1010. 

[c]  Bailroad  commissioners  are  prop, 
er  parties  defendant  to  an  appeal  taken 
from  an  order  made  by  them.  New 
York  &  N.  E.  E.  E.  Co.'s  Appeal,  62 
Conn.  527,  26  Atl.  122. 

_  [d]  A  jury  may,  in  some  .iurisdic- 
tions,  revise  the  apportionment  of  the 
cost  of  the  improvement  between  the 
railroad  and  the  municipality.  Boston 
&  Albany  E.  Co.  v.  Newton,'  148  Mass, 
474,  20  N.  E.  106. 
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matters  will  be  enforced  by  mandamus/*  or  by  bill  in  equity.'" 

In  some  states,  the  jurisdiction  of  the  commission  created  with 
authority  to  act  in  such  matters  has  been  held  to  supersede  the  orig- 
inal jurisdiction  of  the  courts  to  issue  writs  of  mandate,'^  in  others, 
it  is  regarded  as  merely  cumulative.'^ 

C.  Intersecting  Railroad  Crossings.  —  1.  Remedies  of  and 
Against  Railroads.  —  A  railroad  company  which  has  not  acquired  the 
right  to  cross  another  railroad  either  by  an  agreement,  by  eminent 
domain  proceedings,  or  by  proper  legal  proceedings,"^  will  be  enjoined 
from  constructing  the  crossing,'*'  or  from  constructing  it  in  a  man- 
ner not  authorized  by  the  proper  authorities.'"  If  an  unauthorized 
crossing  has  been  constructed  forcibly  or  surreptitiously  a  court  of 
equity  will  order  its  removal,'^  unless  the  crossing  is  one  which  could 
be  installed  by  a  resort  to  proper  legal  proceedings.'^  Where  there 
is  a  right  to  make  the  crossing,  one  railroad  will  be  enjoined  from 
removing  or  interfering  with  the  construction  of  a  crossing  by  an- 
other,'" or  the  right  to  construct  the  crossing  will  be  enforced  by  a 


64.  WoodrufE  v.  New  York  &  N.  E. 
E.  Co.,  59  Conu.  63,  20  Atl.  17. 

65.  Wabash  E.  Co.  v.  Eailroad  Com- 
mission, 176  Ind.  428,  95  N.  B.  673; 
Stanley  v.  Old  Colony  E.  Co.,  176  Mass. 
145,  57  N.  E.  344;  Selectmen  of  Nor- 
wood V.  New  York  &  N.  B.  E.  Co., 
162  Mass.  564,  39  N.  E.  186;  Dickin- 
son V.  New  Haven  &  N.  Co.,  155  Mass. 
16,  34  N.  E.  334;  Vermont  &  M.  E. 
Co.  V.  Pi-anklin,  10  Gush.  12. 

[a]  The  court  has  no  jurisdiction 
(1)  to  change  the  order  of  the  com- 
missioners (Stanley  v.  Old  Colony  E. 
Co.,  176  Mass.  145,  57  N.  E.  344), 
nor  (2)  will  it  enforce  an  order  which 
is  in  excess  of  their  authority  or  is 
not  suflSiciently  specific.  Stanley  v.  Old 
Colony  E.  Co.,  176  Mass.  145,  57  N.  B. 
344. 

66.  State  v.  Chicago,  B.  &  Q.  E. 
Co.,  29  Neb.  412,  45  N.  W.  469. 

67.  State  ex  rel.  Delano  v.  Great 
Northern  E.  Co.,  114  Minn.  293,  131 
N.  W.  330. 

■     68.     See  infra,  IV,  C,  2. 

69.  U.  S.— St.  Louis  S.  W.  Ey.  Co. 
V.  Stuttgart  &  E.  B.  E.  Co.,  188  Fed. 
374  (applying  the  Arkansais  statute); 
Missouri,  K.  &  T.  E.  Co.  v.  Texas  & 
St.  L.  E.  Co.,  10  Fed.  497.  Ala.— Mo- 
bile, J.  &  K.  C.  E.  Co.  V.  Louisville 
&  N.  E.  Co.,  142  Ala.  152,  37  So. 
849.  la.— Chicago,  B.  &  Q.  E.  Co.  v. 
Chicago,  Ft.  M.  &  D.  M.  Ey.  Co.,  91 
Iowa  16,  58  N.  W.  918.  Pa.— Ohio 
Eiver  J.  E.  Co.  v.  Freedom  &  C.  Elee. 
Ey.-  Co.,  204   Pa.   127,   53   Atl.   773. 

[a]    A  constitutional  provision  giv- 


ing to  railroads  the  right  to  intersect 
and  cross  other  railroads,  is  not  'self- 
executing.  Missouri,  K.  &  T.  E.  Co.  v. 
Texas  &  St.  L.  E.  Co.,  10  Fed.  497. 

[b]  A  lessee  of  the  railroad  which 
owns  the  track  that  is  about  to  be 
crossed,  may  obtain  the  injunction. 
Pennsylvania  Co.  v.  Lake  Erie,  B.  G. 
&  N.  Ey.  Co.,  146  Fed.  446. 

[c]  Public  Street. — Even  where  the 
place  at  which  the  crossing  is  desired 
is  in  a  public  street.  Georgia  Midland 
&  G.  E.  Co.  V.  Columbus  S.  E.  Co., 
89  Ga.  205,  15  S.  E.  305;  Chicago  & 
W.  I.  E.  Co.  V.  Chicago,  St.  L.  &  P. 
E.  Co.,  15  111.  App.  587.  Compare  New 
York  &  Harlem  E.  Co.  v.  Forty-second 
Street  E.  Co.,  50  Barb.  (N.  Y.)  309,  32 
How.  Pr.  481. 

70.  Southern  E.  Co.  v.  "Washington, 
A.  &  Mt.  V.  E.  Co.,  102  Va.  483,  46 
S.  B.  784.     See  infra,  IV,  C,  2. 

[a]  An  injunction  against  proceed- 
ing with  the  construction  of  a  grade 
crossing  will  be  granted  although  con- 
siderable money  has  been  expended, 
where  the  recommendation  of  commis- 
sioners that  another  kind  of  cro'ssing 
should  be  made  has  been  disregarded. 
Humeston  &  S.  E.  Co.  v.  Chicago,  St. 
P.  C  If.-  C.  B.  Co.,  74  Iowa  554,  38 
N.  W.  413. 

71.  Chattanooga  Terminal  E.  Co.  v. 
Felton,  69  Fed.  273. 

72.  Toledo,  A. -A.  &  N.  M.  Ey.  Co. 
V.  Detroit,  L.  &  N.  E.  Co.,  63  JVEieh- 
645,  30  N.  "W.  595. 

73.  Chicago  &  C.  T.  Ey.  Co.  v. 
Whiting,  H.  &  E.  C.  Ry.  r-o'.,  139  Ind. 
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court  of  equity.''*    A  crossing  contract,  not  inconsistent  with  the  public 
interests,  will  be  specifically  enforced.'^ 

2.  Determination  of  Conflicting  Rights.  —  Conflicting  crossing 
rights  or  easements  will  be  regulated  by  a  court  of  equity.''^  In  the 
absence  of  special  statutory  provisions,  a  court  of  equity  has  juris- 
diction to  determine  the  location,'^  and  kind  or  manner,"  of  the 
crossings  which  shall  be  constructed  by  intersecting  railroads.  The 
right  to  a  crossing  may  be  obtained,  under  some  authorities  by  the 
prosecution  of  eminent  domain  proceedings.'^  But  statutory  pro- 
visions now  exist  in  most  jurisdictions  which  confer  upon  state  rail- 
road or  public  utilities  commissions,'"  or  certain  other  administrative 


297,  38  N.  E.  604,  47  Am.  St.  Eep 
264,  26  L.  E.  A.  337;  Du  Bois  Tr.  P.  I 
Ey.  Co.  V.  Buffalo,  E.  &  P.  Ey.  Co  , 
149  Pa.  1,  24  Atl.  179.  And  see  Penn- 
sylvania Co.  V.  Lake  Erie,  B.  G.  &  N. 
Ey.  Co.,  146  Fed.  446;  Park  Steel  Co. 
V.  Allegheny  Valley  E.  Co.,  213  Pa.  322, 
62  Atl.  920. 

74.  National  Docks  &  N.  J.  J.  C. 
E.  Co.  V.  Pennsylvania  E.  Co.  (N.  J. 
Eq.),  30  Atl.  1102.  See  Pitehburg  E. 
Co.  'v.  New  Haven  &  N.  E.  Co.,  134 
Mass.  547. 

[a]  Preliminary  Injunction.  —  The 
interests  and  safety  of  the  public  re- 
quire that  the  propriety  of  a  grade 
crossing  shall  not  be  determined  on 
pieliminary  hearing,  hence,  pending  the 
final  hearing,  its  construction  will  be 
enjoined.  Appeal  of  Moosic  Mt.  &  C. 
E.  Co.,  10  Sad.  (Pa.)  237,  13  Atl. 
915. 

75.  Cornwall  &  L.  E.  Co. 's  Appeal, 
125  Pa.  232,  17  Atl.  427,  11  Am.  St. 
Eep.  889.  And  see  Baltimore  &  O. 
E.  Co.  V.  Wabash  E.  Co.,  31  Ind.  App. 
201,  67  N.  E.  544. 

[a]  Such  changes  in  the  tracks  as 
public  interest  require  will  not  be  en- 
joined though  operating  to  the  injury 
of  one  of  the  contracting  parties. 
Buffalo  Creek  E.  Co.  v.  New  York  Cent. 
B.  Co.,  96  Misc.  462,  160  N.  T.  Supp. 
546;  Lehigh  &  N.  E.  E.  Co.  V.  Delaware, 
L.  &  W.  E.  Co.,  240  Pa.  401,  87  Atl. 
709. 

76.  West  Jersey  &  S.  E.  Co.  v.  At- 
lantic City  &  S.  T.  Co.,  65  N.  J.  Eq. 
613,  56  Atl.  890;  Jersey  City,  H.  & 
P.  St.  E.  Co.  V.  New  York,  S.  &  W. 
E.  Co.,  62  N.  J.  Eq.  390,  53  Atl.  709; 
National  Docks  &  N.  J.  J.  C.  E.  Co. 
V.  Pennsylvania  E.  Co.  (N.  J.  Eq.),  30 
Atl.  1102. 

fal  Conflicting  easements  constitute 
a  substantive  head  of  original  equity 
jurisdiction.    West  Jersey  &  S.  E.  Co. 
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V.  Atlantic  City  &  S.  T.  Co.,  65  N.  J. 
Eq.  613,  56  Atl.  890. 

77.  Seattle  &  M.  E.  Co.  v.  Slate,  7 
Wash.  150,  34  Pac.  551,  38  Am.  St. 
Eep.  866,  22  L.  E.  A.  217,  although 
the  amount  of  the  compensation  to 
which  a  railroad  is  entitled  is  to  be 
determined  by  commissioners. 

78.  Del.— New  Castle  &  D.  C.  E. 
Co.  V.  Delaware  E.  Co.,  8  l)el.  Ch.  419, 
68  Atl.  386.  la.— Chicago,  B.  &  Q. 
E.  Co.  V.  Chicago,  Et.  M.  &  D.  M. 
Ey.  Co.,  91  Iowa  16„  58  N.  W.  918; 
Humeston  &  S.  E.  Co.  v.  Chicago,  St. 
P.  &  K.  C.  E.  Co.,  74  Iowa  554,  38 
N.  W.  413.  Pa.— Appeal  of  Moosic  Mt. 
&  C.  E.  Co.,  10  Sad.  237,  13  Atl.  915; 
Philadelphia  &  E.  E.  v.  Pennsylvania 
S.  V.  E.  E.,  7  Pa.  Co.  Ct.  381.  Va. 
Southern  E.  Co.  v.  Washington,  A.  & 
Mt.  V.  E.  Co.,  102  Va.  483,  46  S.  E. 
784.  Wash.— Seattle  &  M.  E.  Co.  v. 
State,  7  Wash.  150,  34  Pac.  551,  38 
Am.  St.  Eep.  866,  22  L.  E.  A.  217. 

[a]  A  particular  kind  of  crossing 
cannot  be  ordered  installed  unless  such 
a  crossing  is  the  only  one  reasonably 
well  adapted  to  the  purpose  of  its  con- 
templated use.  Galveston  &  W.  E.  Co. 
V.  Galveston  Elec.  Co.,  58  Tex.  Civ. 
App.  427,  123  S.  W.  1140. 

79.  California  Southern  E.  Co.  v. 
Southern  Pac.  E.  Co.,  67  Cal.  59;  Butte, 
A.  &  P.  E.  Co.  V.  Montana  Union  Ey. 
Co.,  16  Mont.  504,  41  Pac.  232,  31 
L.  E.  A.  298,  50  Am.  St.  Eep.  508. 

80.  U.  S.— Malott  V.  Collinsville,  C. 
&  E.  St.  L.  E.  E.  Co.,  108  Fed.  313, 
47  C.  C.  A.  345,  construing  the  Illinois 
statute.  III.— State  Public  Utilities 
Com.  V.  Illinois  Cent.  E.  Co.,  S74  111. 
36,  113  N.  B.  162;  Alton  &  S.  E.  Co. 
V.  Vandalia  E.  Co.,  268  HI.  68,  108  N. 
E.  800;  Eailroafl  &  Warehouse  Com. 
V.  Peoria  &  P.  U.  E.  Co.,  267  HI.  4611, 
108  N.  E.  655.  Ind.— Grand  Trunk  W. 
E.  Co.  V.  Railroad  Com.,  40  Ind.  App. 
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bodies,"  or  particular  eourts,^^  authority  to  determine  the  necessity  for 
a  proposed  railroad  crossing,'^  its  proper  location,**  the  kind  of  crossing 


168,  81  N.  E.  524.  Kan.— Union  Ter- 
minal  E.  Co.  v.  Board  of  Jttailioad 
Comrs.,  54  Kan.  352,  38  Pac.  29U.  Me. 
Boston  &  M.  K.  Co.  v.  Saco  Valley 
Eleo.  E.  E.  Co.,  98  Me.  78,  56  Atl. 
202.  Wis.— State  ex  rel.  N.  P.  E.  Co. 
V.  Eailroad  Commission,  140  Wis.  145, 
121  N.  W.  919.  But  see  In  re  Eastern 
Wisconsin  Ey.  &  L.  Co.,  127  Wis.  641, 
107  N.  W.  496,  commissioners  were  ap- 
pointed by  the  court  under  the  earlier 
law. 

See  generally,  the  title  "Public 
Service  Corporations." 

[a]  Crossing  of  an  electric  railway 
by  a  steam  railroad  (1)  is  a  matter 
not  within  the  jurisdiction  of  a  state 
railroad  commission  under  some  stat- 
utes (Kansas  City,  O.  B.  &  E,  Ey. 
Co.  V.  Board  of  Com.,  73  Kan.  168,  84 
Pac.  755;  Galveston  &  W.  E.  Co.  v. 
Galveston  Elec.  Co.,  58  Tex.  Civ.  App. 
427,  123  S.  W.  1140);  but  (2)  under 
other  statutes  no  distinction  is  made 
as  to  the  motive  power  employed  by 
the  railroad.  Illinois  Central  E.  Co.  c. 
St.  Louis  &  N.  E.  Ey.  Co.,  125  111. 
App.  446;  Buffalo,  B.  &  L.  E.  Co.  v. 
New  York,  L.  E.  &  W.  E.  Co.,  72 
Hun  583,  25  N.  Y.  Supp.  265. 

[b]  Only  such  authority  as  is  ex- 
pressly conferred  by  statute.  State 
Public  Utilities  Com.  v.  Illinois  Cent. 
E.  Co.,  274  111.  36,  113  N.  E.  162. 

81.  Mo. — State  v.  Bearing,  173  Mo. 
492,  73  S.  W.  485;  Kansas  City  S.  B. 
E.  Co.  V.  Kansas  City,  St.  L.  &  C.  E. 
Co.,  118  Mo.  599,  24  S.  W.  478.  N.  Y. 
Matter  of  New  York,  L.  E.  &  W.  E. 
Co.,  110  N.  Y.  374,  18  N.  E.  120; 
Jennings  v.  Delaware,  L.  &  W.  E.  Co., 
103  App.  Div.  164,  93  N.  Y.  Supp.  374; 
Onebnta,  C.  &  E.  S.  Ey.  Co.  v.  Coopers- 
town  &  C.  V.  E.  Co.,  85  App.  Div.  284, 
83  N.  Y.  Supp.  307;  Buffalo,  B.  &  L. 
E.  Co.  V.  New  York  L.  E.  &  W.  E. 
Co.,  72  Hun  583,  25  N.  Y.  Supp.  265. 
Okla.— Missouri,  K.  &  T.  Ey.  Co.  v. 
Eiehardson,  25  Okla.  640,  106  Pae. 
1108.  Va.— Norfolk  &  W.  E.  Co.  v. 
Tidewater  E.  Co.,  105  Va.  129,  52  S.  E. 
852  (the  state  corporation  commis- 
sion); Southern  E.  Co.  v.  Washington, 
A.  &  Mt.  V.  E.  Co.,  102  Va.  483,  46 
S.  E.  784.  Vt. — Central  Vermont '  E. 
Co.  V.  Woodstock  E.  Co.,  50  Vt.  452. 

82.  V.  S.— St.  Louis  S.  W.  Ey.  Co. 
V.  Stuttgart  &  E.  B.  E.  Co.,  188  Fed. 


374,  applying  the  Arkansas  statute. 
Ark.— tot.  Louis,  I.  M.  &  S.  E.  Co.  p. 
Ft.  Smith  &  V.  B.  E.  Co.,  104  Ark. 
344,  148  S.  W.  531.  Minn.— Winona  & 
S.  W.  Ey.  Co.  V.  Chicago,  M.  &  St. 
P.  Ey.  Co.,  50  Minn.  300,  52  N.  W. 
657;  State  v.  District  Court,  35  Minn. 
461,  29  N.  W.  60.  N.  3.— In  re  Atlan- 
tic Highlands  E.  B,  &  L.  B.  Elee.  Co. 
(N.  J.  Eq.),  35  Atl.  387.  Ohio.— Cin- 
cinnati Northern  Tr.  E.  Co.  v.  Pitts- 
burgh, C.  C.  &  St.  L.  E.  Co.,  79  Ohio 
St.  243,  86  N.  B.  987;  Wheeling  &  L. 
E.  Ey.  Co.  V.  Toledo  Ey.  &  T.  Co., 
72  Ohio  St.  368,  74  N.  E.  209,  106 
Am.  St.  Eep,  622.  Pa.— Smethport  E. 
Co.  V.  Pittsburg,  S.  &  N.  E.  Co.,  203 
Pa.  176,  52  Atl.  88;  Altoona  &  G.  K. 
Co.  V.  Tyrone  &  C.  E.  Co.,  160  Pa.  623, 
28  Atl.  997;  Pennsylvania  E.  Co.  v. 
Braddock  Elec.  E.  Co.,  1^2  Pa.  116,  25 
Atl.  780;  Pittsburgh  &  C.  E.  Co.  v. 
South  West  P.  E.  Co.,  77  Pa.  173. 
W.  Va.— Wellsburg  &  S.  L.  E.  Co.  v. 
Panhandle  Tr.  Co.,  56  W  V,a.  18,  4S 
S.  E.  746. 

[a]  The  authority  vested  in  sucn 
courts  has  been  descri'bed  as  quasi- 
administrative  or  legislative  and  not 
purely  judicial.  Wellsburg  &  S.  L.  E. 
Co.  V.  Panhandle  Tr.  Co.,  56  W.  Va. 
18,  48  S.  E.  746. 

83.  Kan. — Union  Terminal  E.  Co.  v. 
Board  of  Eailroad  Comrs.,  54  Kan.  352, 
38  Pac.  290.  Minn. — State  v.  District 
Court,  35  Minn.  461,  29  N.  W.  60.  Ohio. 
Wheeling  &  L.  E.  Ey.  Co.  v.  Toledo 
Ey.  &  T.  Co.,  72  Ohio  St.  368,  74  N. 
E.  209,  106  Am.  St.  Eep.  622.  Okla. 
Missouri,  K.  &  T.  Ey.  Co.  v.  Eiehard- 
son, 25  Okla.  640,  106  Pac.  1108.  Va. 
Norfolk  &  Western  E.  Co.  v.  Tidewater 
E.  Co.,  105  Va.  129,  52  S.  E.  852. 
Wash.— Seattle  &  M.  E.  Co.  v.  State, 
7  Wash.  150,  34  Pac.  551,  38  Am.  St. 
Eep.  866,  22  L.  E.  A.  217. 

[a]  The  right  to  a  crossing  at  some 
place  is  given  by  some  statutes,  the 
only  question  to  be  determined  being 
as  to  the  exact  place  at  which  it  is 
to  be  located  and  the  kind  or  manner 
of  crossing  which  is  to  be  installed. 
Eailroad  &  Warehouse  Com.  v.  Peoria 
&  P.  U.  E.  Co.,  267  111.  462,  108  N.  E. 
655;  In  re  Eastern  Wisconsin  Ey.  & 
L.  Co.,  127  Wis.  641,  107  N.  W.  496. 

84.  tr.  S.— Malott  V.  Collinsville,  C. 
&  B.  St.  L.  E.   E.  Co.,  108  Ped.   313, 
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which  shall  be  constructed,*"  and  the  method  of  construction  and 
maintenance,'"  of  intersecting  railroad  crossings. 


47  C.  C.  A.  345.  lU.— Eailroad  & 
Warehouse  Com.  v.  Peoria  &  P.  U.  E. 
Co.,  267  111.  462,  108  N.  B.  655  (dis- 
tinguisMng  Lake  Shore  &  M.  S.  E.  Co. 
V.  Chicago  &  W.  I.  E.  Co.,  97  111.  506, 
which  was  decided  under  a  different 
statute) ;  Illinois  Central  E.  Co.  v.  St. 
Louis  &  N.  E.  Ey.  Co.,  125  111.  App. 
446,  the  commission  has  power  only  to 
veto  the  location  of  the  croBsing  at 
an  improper  place.  Minn. — State  v.  Dis- 
trict Court,  35  Minn.  461,  29  N.  W. 
60.  Mo. — State  v.  Bearing,  173  Mo. 
492,  73  S.  W.  485;  Kansas  City,  S.  B. 
E.  Co.  V.  Kansas  City,  St.  L.  &  C. 
E.  Co.,  118  Mo.  599,  24  S.  W.  478. 
N.  Y.— Matter  of  Boston,  H.  T.  &  W. 
B.  Co.,  79  N.  Y.  64.  Okla. — Missouri, 
K.  &  T.  Ey.  Co.  V.  Eichardson,  25 
Okla.  640,  106  Pac.  1108.  Va.— Nor- 
folk &  W.  E.  Co.  V.  Tidewater  E.  Co., 
105  Va.  129,  52  S.  E.  852,  where  a 
crossing  at  the  throat  of  a  railroad 
yard  was  authorized.  W.  Va. — Wells- 
burg  &  S.  L.  E.  Co.  V.  Panhandle  Tr. 
Co.,  56  W.  Va.  18,  48  S.  E.  746,  the 
location  chosen  by  either  party  ig  not 
binding  upon  a  court.  Wis. — State  ex 
rel.  N".  P.  E.  Co.  v.  Eailroad  Commis- 
sion, 140  Wis.  145,  121  N.  W.  919. 

[a]  The  court  appointing  commis- 
sionera  to  ascertain  the  compensation 
to  be  awarded  the  railroad  whose  track 
is  crossed  has  authority,  under  some 
statutes,  to  determine  the  location  of 
the  crossing,  and  may  change  it  from 
that  asked  for  in  the  petition.  State 
V.  District  Court,  35  Minn.  461,  29 
N.  W.  60;  In  re  Minneapolis  &  St.  L. 
E.  Co.,  36  Minn.  481,  32  N.  W.  556. 
(2)  Under  other  statutes,  however,  the 
court  cannot  change  the  location  of 
the  crossing  sought  though  it  can  re- 
fuse to  authorize  a  crossing  at  the 
particular  place.  St.  Louis,  I.  M.  &  S. 
E.  Co.  V.  Et.  Smith  &  V.  B.  E.  Co., 
104  Ark.  344,  148  S.   W.  531. 

85.  U.  S.— Malott  v.  Collinsville,  C. 
&  E.  St.  L.  E.  E.  Co.,  108  Fed.  313, 
47  C.  C.  A.  345,  construing  the  Illinois 
statute.  HI. — Alton  &  S.  E.  Co.  v. 
Vandalia  E.  Co.,  268  111.  68,  108  N.  E. 
800.  Me.— Boston  &  M.  E.  Co.  v.  Saeo 
Valley  Elec.  E.  E.  Co.,  98  Me.  78,  56 
Atl.  202.  Minn.— Winona  &  S.  W.  Ey. 
Co.  V.  Chieas-o,  M.  &  St.  P.  Ey.  Co., 
50   Minn.   300,   52    N.    W.     657.      Mo. 


Kansas  City  S.  B.  E.  Co.  v.  Kansas 
City,  St.  L.  &  C.  E.  Co.,  118  Mo. 
599,  24  S.  W,  478.  N.  T.— Matter  of 
New  York,  L.  E.  &  W.  E.  Co.,  110 
N.  Y.  374,  18  N.  E.  120.  Ohio. 
Wheeling  &  L.  B.  E.  Co.  v.  Toledo  Ey. 
&  T.  Co.,  72  Ohio  St.  368,  74  N.  E. 
209,  106  Am.  St.  Eep.  622.  Okla. 
Missouri,  K.  &  T.  Ey.  Co.  v.  Richard- 
son, 25  Okla.  640,  106  Pac.  1108.  Pa. 
Altoona  &  P.  E.  Co.  v.  Tyrone  &  P. 
E.  Co.,  160  Pa.  623,  28  Atl.  997; 
Pennsylvania  E.  Co.  v.  Braddock  Elec. 
Co.,  152  Pa.  116,  25  Atl.  780.  S.  C. 
Atlantic  Coast  Line  E.  Co.  v.  E.  E. 
Commission,  89  S.  C.  472,  72  S.  E.  18. 
Va.— Norfolk  &  W.  E.  Co.  v.  Tidewater 
E.  Co.,  105  Va.  129,  52  S.  B.  852. 
W.  Va.— Wellsburg  &  S.  L.  E.  Co.  v. 
Panhandle  Tr.  Co.,  56  W.  Va.  18,  48 
S.  B.  746.  Wis.— State  ex  ret  N.  P. 
E.  Co.  V.  Eailroad  Commission,  140 
Wis.  145,  121  N.  W.  919;  In  re  East- 
ern Wisconsin  E.  &  L.  Co.,  127  Wis. 
641,  107  N.  W.  496. 

[a]  Whether  a  crossing  at  grade 
shall  be  allowed  (1)  is  a  matter  rest- 
ing largely  within  the  discretion  of 
the  commission  or  court  (Norfolk  & 
W.  E.  Co.  V.  Tidewater  E.  Co.,  105  Va. 
129,  52  S.  E.  852;  Tri-State  TF.  Co. 
V.  Pittsburg,  W.  &  K.  E.  Co.,  67  W. 
Va.  389,  68  S.  E.  25),  (2)  the  tend- 
ency everywhere  being  to  eliminate 
grade  crossings  wherever  this  is  reason- 
ably practicable.  Chicago,  B.  &  Q.  E. 
Co.  V.  Chicago,  Bt.  M.  &  D.  M.  Ey. 
Co.,  91  Iowa  16,  58  N.  W.  918;  Williams 
Val.  E.  Co.  V.  Lykens  &  W.  V.  St. 
Ey.   Co.,  192  Pa.  552,  44  Atl.  46. 

fb]  As  to  determining  factors^  see 
Altoona  &  P.  C.  E.  Co.  v.  Tyrone  & 
C.  E.  Co.,  160  Pa.  623,  28  Atl.  997. 

[c]  A  temporary  grade  crossing 
may  be  authorized,  but  the  time  dur- 
ing which  it  may  be  maintained  should 
be  expressly  limited.  Smethport  E. 
Co.  V.  Pittsburg,  8.  &  N.  E.  Co.,  203 
Pa.  176,  52  Atl.  88. 

86.  m.— Alton  &  S.  E.  Co.  «.  Van- 
dalia E.  Co.,  268  111.  "68,  108  N.  B.  800. 
Minn.— Jji  re  Minneapolis  &  St.  L.  E. 
Co.,  36  Minn.  481,  32  N.  W.  556.  Mo. 
Chicago  &  A.  E.  Co.  v.  Kansas  City, 
L  &  P.  Ey.  Co.,  110  Mo.  510,  19  S.  W. 
826.  Pa.— Northern  Central  E.  Co.'s 
Appeal,  103  Pa.  621. 
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The  manner  in  which  the  expense  of  construction  and  maintenance 
shall  be  borne,*'  and  the  compensation  to  which  the  railroad  which  is 
crossed  is  entitled  for  the  taking  or  injury  of  its  property,**  are  some- 
times also  matters  within  the  jurisdiction  of  such  boards.  Necessary 
changes  in  existing  crossings  may  be  required  to  be  made.*°  A  pre- 
scribed statutory  procedure  is  exclusive  of  the  right  to  resort  to  any 
other  remedy.^"  Some  statutes  require  the  railroads  to  Brst  attempt 
to  reach  an  agreement  ;^^  and  performance  of  such  an  agreement  which 


[a]  Interlocking  switches  and  sig- 
nals may  be  ordered  installed.  111. 
State  Public  Utilities  Com.  v.  Illinois 
Cent.  E.  Co.,  274  111.  36,  113  N.  E. 
162;  Alton  &  S.  E.  Go.  v.  Vandalia  E. 
Co.,  268  111.  68,  108  N.  E.  800.  Ind. 
Cincinnati,  E.  &  F.  W.  E.  Co.  v.  Eail- 
road  Com.,  180  Ind.  243,  102  N.  E. 
852;  Grand  Trunk  W.  E.  Co.  v.  Eail- 
road  Com.,  40  Ind.  App.  168,  81  N.  E. 
524.  Minn.— Winona  &  S.  W.  Ey.  Co. 
V.  Chicago,  M.  &  St.  P.  Ey.  Co.,  50 
Minn.  300,  52  N.  W.  657.  N.  J.— Jer- 
sey City,  H.  &  P.  St.  E.  Co.  v.  New 
York,  S.  &  W.  Ey.  Co.,  62  N.  J.  Eq. 
390,  53  Atl.  709. 

[b]  Upon  the  final  hearing  of  a  suit 
in  equity,  the  court  may  impose  such 
conditions  and  restrictions  upon  the 
grant  of  the  right  to  cross,  for  the 
protection  of  the  public,  involving  the 
construction  of  safety  devices  or  the 
employment  of  a  watchman,  as  the 
circumstances  may  require.  Du  Bois 
Tr.,  etc.  Co.  v.  Buffalo,  E.  &  P.  Ey.  Co., 
149  Pa.  1,  24  Atl.  179. 

[c]  A  temporary  mode  of  construc- 
tion to  be  replaced  within  a  specified 
time  by  permanent  works  may  be 
authorized.  Chicago  &  A.  E.  Co.  v. 
Kan'sas  City,  I.  &  P.  Ey.  Co.,  110  Mo. 
510,  19  S.  W.  826. 

[d]  An  order  based  upon  future 
contingencies  is  improvident  and  should 
not  be  made.  In  re  Chicago,  M.  &  St. 
P.  Ey.  Co.,  53  Wash.  682,  102  Pac. 
778. 

[e]  The  interests  of  the  existing 
road  are  primary  and  the  mode  of  con- 
struction should  be  based  upon  its 
future  requirements,  reasonably  to  be 
anticipated,  as  well  as  upon  its  exist- 
ing needs.  Smethport  E.  Co.  v.  Pitts- 
burg, S.  &  N.  E.  Co.,  203  Pa.  176,  52 
Atl.  88. 

-  87.  Ind.— -Grand  Trunk  "W.  E.  Co.  v. 
Eailroad  Commission,  40  Ind.  App.  168, 
81  N.  E.  524.  Me.— Maine  Cent.  E. 
Co.  V.  Waterville  &  F.  Ey.  &  L.  Co., 
89  Me.  328,  36  Atl.  453,  the  expense 
may   or   may   not   be   apportione'd  be- 


tween the  railroads.  N.  Y. — People  ex 
rel.  Scarsdale  v.  Public  Service  Com., 
173  App.  Div.  164,  159  N.  Y.  Supp. 
48.  Ohio. — Cincinnati  Northern  Tr. 
Co.  V.  Pittsburgh,  C.  C.  &  St.  L.  E. 
Co.,  79  Ohio  St.  243,  86  N.  E.  987. 
Wis. — State  -ex  rel.  N.  P.  E.  Co.  v. 
Eailroad  Commission,  140  Wis.  145,  121 
N.   W.  919. 

88.  Ind. — Lake  Shore  &  M.  S.  E. 
Co.  V.  Cincinnati,  W.  &  M.  E.  Co.,  116 
Ind.  578,  19  N.  E.  440.  Mich.— Toledo, 
S.  &  M.  E.  Co.  V.  East  Saginaw  &  St. 
C.  E.  Co.,  72  Mich.  206,  40  N.  W.  436. 
Minn. — State  v.  District  Court,  35 
Minn.  461,  29  N.  W.  60.  Mo. — Kansas 
City  S.  B.  E.  Co.  V.  Kansas  City,  St. 
L.  &  C.  E.  Co.,  118  Mo.  599,  24  S.  W. 
478.  N.  Y.— Matter  of  Lookport  &  B. 
E.  Co.,  19  Hun  38. 

[a]  Compensation  to  which  a  rail- 
road is  entitled  must  be  determined 
in  an  action  at  law  in  eminent  domain 
proceedings,  under  some  statutes  which 
confer  upon  courts  of  equity  or  a  com- 
mission authority  to  determine  the  lo- 
cation and  kind  of  crossing  to  be  in- 
stalled. Okla. — Missouri,  K.  &  T.  Ey. 
Co.  V.  Eichardson,  25  Okla.  640,  106 
Pac.  1108.  W.  Va.— Wellsburg  &  S. 
li.  E.  Co.  V.  Panhandle  Tr.  Co.,  56 
W.  Va.  18,  48  S.  E.  746.  Wis.— State 
ex  rel.  N.  P.  E.  Co.  v.  Eailroad  Com- 
mission, 140  Wis.  145,  121  N.   W.  919. 

89.  Boston  &  M.  E.  Co.  ».  Saco 
Valley  Eleo.  E.  E.  Co.,  98  Me.  78,  56 
Atl.  202;  People  ea;  rel.  Scarsdale  v. 
Public  Service  Com.,  173  App.  Div.  164, 
159  N.  Y.  Supp.  48. 

[a]  Orders  which  have  been  com- 
plied with  for  a  long  term  of  years 
do  not  become  contracts  which  cannot 
be  altered  when  conditions  require  a 
charge.  State  Public  Utilities  Com.  «. 
Illinois  Cent.  E.  Co.,  274  111.  36,  113 
N.  B.  162. 

90.  Union  Terminal  E.  Co.  v.  Board 
of  Eailroad  Comrs.,  54  Kan.  352,  38 
Pac.  290. 

91.  Ind.— Lake  Shore  &  M.  S.  E. 
Co.  V.  Cincinnati,  W.  &  M.  E.  Co.,  116 
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has  been  fairly  entered  into  will  be  enforced  by  the  courts.'^  Where 
the  .body  given  original  jurisdiction  in  these  matters  is  an  appointive 
board  of  commissioners,  proceedings  are  to  be  instituted  by  a  petition 
to  the  court  having  authority  to  make  the  appointment.^^ 

Under  some  statutes,  commissioners  are  appointed  under  and  their  • 
acts  are  regulated  by  the  statutes  governing  eminent  domain  pro- 
ceedings.**    The  proceedings  before  any  commission  having  jurisdic- 
tion over  the  matter,  must  substantially  conform  to  the  requirements 
of  the  statute  by  which  the  commission  was  created.^°    Mandamus  may 


Ind.  578,  19  N.  E.  440;  Baltimore  & 
O.  R.  Co.  V.  Wabash  E.  Co.,  31  Ind. 
App.  201,  67  N.  E.  544.  Mich.— Toledo, 
A.  A.  &  N.  M.  Ey.  Co.  v.  Detroit,  L. 
&  N.  E.  Co.,  62  Mich.  564,  29  N.  W. 
500,  4  Am.  St.  Eep.  875.  Va.— Norfolk 
&  W.  E.  Co.  V.  Tidewater  E.  Co.,  105 
Va.  129,  52  S.  E,  852,  plans  and  speei- 
flcations  of  the  proposed  crossing  must 
be  submitted.  Wash, — Seattle  &  M.  E. 
Co.  V.  State,  7  Wash.  150,  34  Pae.  551, 
38  Am.  St.  Eep.  866,  22  L.  E.  A.  217. 
Wis. — In  re  Eastern  Wisoonsin  Ey.  & 
L.  Co.,  127  Wis.  641,  107  N.  W.  496. 

92.  Baltimore  &  O.  E.  Co.  v.  Wabash 
E.  Co.,  31  Ind.  App.  201,  67  N.  E. 
544. 

93.  Matter  of  Boston,  H.  T.  &  W. 
E.  Co.,  79  N.  T.  64. 

[a]  The  failure  of  the  railroads  to 
agree  upon  the  crossing  must  be  al- 
leged in  the  petition  for  the  appoint- 
ment of  commissioners.  Ind. — Lake 
Shore  &  M.  S.  E.  Co.  v.  Cincinnati, 
W.  &  M.  E.  Co.,  116  Ind.  578,  19 
N.  E.  440  (a  statement  by  way  of 
recital  is  insufficient) ;  Baltimore  &  O. 
E.  Co.  V.  Wabash  E.  Co.,  31  Ind.  App. 
201,  67  N.  E.  544.  Mich.— Toledo,  A. 
A.  &  N.  M.  Ey.  Co.  v.  Detroit,  L.  & 
N.  E.  Co.,  62  Mish.  564,  29  N.  W. 
500,  4  Am.  St.  Eep.  875.  Wis.— In  re 
Eastern  Wisconsin  Ey.  &  L.  Co.,  127 
Wis.  641,  107  N.  W.  496. 

[b]  A  temporary  crossing  may  be 
ordered  installed  pending  the  determi- 
nation of  matters  in  dispute.  Clean  St. 
E.  Co.  V.  Pennsylvania  E.  Co.,  75  App. 
Div.  412,  78  N.  T.  Supp.  113,  afflrmed, 
175  N.  T.  468,  67  N.  E.  1086.  And 
see  Oneonta,  C.  &  E.  S.  Ey.  Co.  v. 
Cooperstown  &  C.  N.  E.  Co.,  85  App. 
Div.  284,  83  N.  Y.  Supp.  307. 

94.  U.  S. — Arkansas  &  O.  R.  Co.  v. 
St.  Louis  &  S.  F.  E.  Co.,  103  Fed. 
747.  Minn.— 7m  re  Minneapolis  &  St. 
L.  R.  Co.,  36  Minn.  481,  32  N.  W. 
556.     Wash.— Seattle   &  M.   E.   Co.  v. 
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State,    7   Wash.   150,   34   Pac.    551,   38 
Am.  St.  Eep.   866,  22  L.  E.  A.  217. 

See  generally  the  title  "Eminent 
Domain." 

[a]  The  petition  must  allege  the 
necessity  which  exists  for  acquiring  the 
property.  Toledo,  S.  &  M.  R.  Co.  v. 
East  Saginaw  &  St.  C.  R.  Co.,  72 
Mich.  206,  40  N.  W.  436. 

[b]  A  hearing  and  adjudication 
upon  the  point  that  the  proposed  tak- 
ing would  materially  interfere  with  the 
use  of  the  existing  railroad  is  not 
necessary  as  a  condition  precedent  to 
the  appointment  of  commissioners. 
Kansas  City,  S.  B.  R.  Co.  v.  Kansas 
City,  St.  L.  &  C.  E.  Co.,  118  Mo.  599, 
24  S.  W.  478.  ■ 

[c]  Specific  instructions  need  not 
be  given  by  the  court  to  the  commis- 
sioners it  appoints.  Kansas  City  S.  B, 
E.  Co.  V.  Kansas  City,  St.  L.  &  C.  E. 
Co.,  118  Mo.  599,  24  S.  W.  478. 

[d]  A  defendant  is  entitled  to  a 
jury  trial  only  upon  the  issue  of  the 
amount  of  compensation  to  which  he  is 
entitled  and  not  upon  the  questions 
as  to  the  proper  location  and  charac- 
ter of  the  crossing  to  be  installed. 
Kansas  City  S.  B.  R.  Co.  v.  Kansas 
City,  St.  L.  &  C.  R.  Co.,  118  Mo.  599, 
24  S.  W.  478. 

95.  See  the  statutes  and  the  title 
"Public  Service  Corporations." 

_  [a]  Notice  of  the  hearings  must  be 
given  the  railroad  whose  track  is  to 
be  crossed.  Norfolk  &  W.  R.  Co.  v. 
Tidewater  E.  Co.,  105  Va.  129,  52 
S.  E.  852. 

[b]  Witnesses  must  be  sworn  be- 
fore giving  their  testimony.  Norfolk 
&  Western  R.  Co.  v.  Tidewater  E.  Co., 
105  Va.  129,  52  S.  E.  852. 

[c]  A  temporary  order  based  upon 
nothing  but  the  indecision  of  the  board, 
cannot  be  made.  Boston  &  M.  E.  Co. 
V.  Saco  Valley  Elec.  E.  E.  Co.,  98  Me. 
78,  56  Atl.  202. 

[d]  A  view  of  the  premises  by  the 
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be  employed  to  compel  a.  commission  to  take  some  action  upon  a 
petition,""  but  not  to  control  its  discretion.*' 

The  order  of  any  commission  is  under  most  statutes  reviewable  by 
proceedings  in  the  nature  of  an  appeal  taken  to  the  court  given  juris- 
diction of  such  matters."*  In  some  states,  however,  the  determination 
by  the  commission  is  made  final  and  conclusive.*"  Where  the  original 
proceeding  is  in  a  specified  court,^  the  general  rules  applicable  to 


commission  is  required  by  some  stat- 
utes. State  Public  Utilities  Com.  v. 
Vandalia  E.  Co.,  272  111.  30,  111  N.  E. 
538,  a  view  is  not  required  on  supple- 
mental proceedings. 

[e]  Couditlonal  orders  may  be  is- 
sued by  a  commission.  Atlantic  C.  L. 
R.  Co.  V.  E.  R.  Com.,  89  S.  C.  472,  72 
S.  E.   18. 

[f ]  A  rehearing  or  new  trial  before 
the  commissioners  cannot  be  had  un- 
less the  right  is  expressly  conferred  by 
the  statute.  Union  Terminal  R.  Co.  v. 
Board  of  Railroad  Comrs.,  54  Kan.  352, 
38  Pac.  290;  Boston  &  M.  E.  Co.  v. 
Saco  Valley  Elee.  E.  Co.,  98  Me.  78,  56 
Atl.  202. 

96.  Atlantic  C.  L.  E.  Co.  v.  E.  E. 
Com.,  89  S.  C.  472,  72  S.  E.  18. 

97.  Atlantic  C.  L.  R.  R.  v.  Railroad 
Com.,  89  S.  C.  472,  72  S.  E.  18. 

98.  m.— Alton  &  S.  R.  Co.  v.  Van- 
dalia R.  Co.,  268  ni.  68,  108  N.  E. 
800.  Ind. — Grand  Trunk  W,  E.  Co.  v. 
Railroad  Commission,  40  Ind.  App.  168, 
81  N.  E.  524;  Grand  Rapids  &  I.  E.  Co. 
V.  Railroad  Commission,  38  Ind.  App. 
657,  78  N.  E.  358.  Me.— Boston  &  M. 
R.  Co.  V.  Saco  Valley  Elec.  R.  Co., 
98  Me.  78,  56  Atl.  202.  Mo.— State  v. 
Bearing,  173  Mo.  492,  73  S.  W.  485. 
Va. — Norfolk  &  W.  R.  Co.  v.  Tidewater 
E.  Co.,  105  Va.  129,  52  S.  E.  852. 
Wis. — In  re  Eastern  Wisconsin  Ey.  & 
L.  Co.,  127  "Wis.  641,  107  N.  W.  496. 

[a]  The  review  is  not  sitrictly  an 
appeal  but  the  validity,  fairness  and 
reasonableness  of  the  order  of  the  com- 
mission is  to  be  determined.  Grand 
Trunk  W.  E.  Co.  v,  Eailroad  Commis- 
sion, 40  Ind.  App.  168,  81  N.  E.  524; 
State  -ex  ret  N.  P.  R.  Co.  v.  Railroad 
Commission,  140  Wis.  145,  121  N.  W. 
919. 

[b]  An  order  which  is  a  compromise 
of  the  plans  presented  by  the  two 
railroads  cannot  be  held  unreasonable 
or  unsupported  by  evidence.  State 
Public  Utilities  Com.  v.  Vandalia  E. 
Co.,  272  ni.  30,  111  N;.  E.  538. 

[c]  The  order  cf  commissioners  ap- 


pointed to  condeion  property  (1)  for  a 
railroad  crossing  and  to  fix  the  point 
and  manner  of  crossing,  may  in  some 
states  be  reviewed  on  all  or  any  of 
these  points.  State  v.  Bearing,  173 
Mo.  492,  73  S.  W.  485.  And  see  St. 
Louis  T.  Ry.  Co.  v.  St.  Louis,  1.  M. 
&  S.  Ey.  Co.,  100  Mo.  419,  13  S.  W. 
710.  (2)  In  other  states  only  the 
award  of  compensation  can  be  re- 
viewed. Union  Terminal  R.  Co.  v. 
Board  of  Railroad  Comrs.,  54  Kan. 
352,  38  Pac.  290. 

[d]  No  appeal  lies  from  the  mere 
order    appointing    the     commissioners. 
Stillwater  &  M.  St.  Ry.  Co.  v.  Boston. 
&   M.    R.    R.,   67   App.   Biv.     367,     73 
N.  Y,  Supp.  744, 

[e]  Questions  as  to  the  right  of 
the  railroad  to  compensation  for  prop- 
erty taken,  cannot  be  determined  upon 
an  appeal  from  an  order  locating  and 
fixing  the  character  of  the  crossing. 
Norfolk  &  W.  E.  Co.  v.  Tidewater  E. 
Co.,  105  Va.  129,  52  S.  E.  852. 

[f  ]  Mandamus  lies  to  a  lower  court 
to  require  it  to  review  the  order  of 
an  administrative  board  or  commission, 
as  to  matters  involving  railroad  cross- 
ings. State  V.  Bearing,  173  Mo.  492, 
73  S.   W.  485. 

99.  Ind. — Grand  Eapids  &  I.  E.  Co. 
V.  Eailroad  Commission,  167  Ind.  214, 
78  N.  E.  981,  as  to  what  safety  'de- 
vices are  to  be  installed.  Kan. — Union 
Terminal  E.  Co.  v.  Board  of  Railroad 
Comrs.,  54  Kan.  352,  38  Pac.  290,  as 
to  the  kind  of  crossing.  Ky. — Chicago, 
St.  L.  &  N.  O.  R.  Co.  V.  Louisville  & 
N.  E.  Co.,  22  Ky.  L.  Rep.  658,  58  S.  W. 
799.  Va. — Southern  R.  Co.  v.  Washing- 
ton, A.  &  Mt.  V.  R.  Co.,  102  Va.  483, 
46  S.  E.  784. 

[a]  It  is  optional  with  the  legis- 
lature to  make  the  decision  of  the 
boajd  of  commissioners  final.  Union 
Terminal  R.  Co.  v.  Board  of  Railroad 
Comrs.,  54  Kan.  352,  38  Pae.  290. 

1.    See  infra,  this  note. 

[a]    A  hill  in  equity  need  not  specify 
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actions  are  controlling  except  as  they  may  be  modified  by  special 
statutory  provisions. 

D.  Private  Crossings,  Fences  and  Cattleguards.  —  1.  In  Gen- 
eral. —  A  writ  of  mandate  will  issue  to  compel  a  railroad  to  con- 
struct and  maintain  a  private  or  farm  crossing,  where  the  duty  is 
imposed  by  statute,^  or  by  contract.''  An  action  based  directly  upon 
the  statute  may  also  be  maintained  in  some  states.*     A  statutory" 


in  d&tail  the  facts  upon  which  are 
based  the  claim  that  a  crossing  at 
grade  would  be  undesirable.  Wells- 
burg  &  S.  L.  E.  Co.  V.  Panhandle  Tr. 
Co.,  56  "W.  Va.  18,  48  S.  B.  746. 

[b]  Parties. — Mortgage  bondholders 
are  not  necessary  parties,  where  the 
trustees  are  made  parties  'defendant  to 
a  suit  in  equity.  Tri-State  Tr.  Co.  v. 
Pittsburg,  W.  &  K.  E.  Co.,  67  "W.  Va. 
389,  68  S.  B.  25. 

[c]  Costs  will  be  awarded  against 
the  party  specially  benefited  by  the 
decree  of  the  court.  Wellsburg  &  S.  L. 
E.  Co.  V.  Panhandle  Tr.  Co.,  56  W.  Va. 
18,  48  S.   E.   746. 

2.  111. — Illinois  Central  E.  Co.  v. 
Willenborg,  117  111.  203,  7  N".  B.  698, 
57  Am.  Eep.  862.  la.— Klopp  v.  Chi- 
cago, M.  &  St.  P.  E.  Co.,  175  Iowa  534, 
157  N.  W.  230;  Michalek  v.  Cedar 
Eapids  &  I.  C.  E.  &  L.  Co.,  173  Iowa 
231,  155  N.  W.  606  (an  underground 
crossing) ;  Swinney  v.  Chicago,  E.  I.  & 
P.  E.  Co.,  123  Iowa  219,  98  N.  "W.  635; 
Boggs  V.  Chicago,  B.  &  Q.  E.  Co.,  54 
Iowa  435,  6  N.  H,  744.  Wis.— State 
V.  Wisconsin  Cent.  E.  Co.,  123  Wis. 
551,  102  N.  W.  16  (an  underground 
crossing);  State  v.  Chicago,  M.  &  N. 
E.  Co.,  79  Wis.  259,  48  N.  W.  243,  12 
L.  E.  A.  180. 

[a]  Where  the  necessity  of  the 
crossings  is  in  dispute,  defendant  is  en- 
titled to  a  jury  trial  in  some  juris- 
dictions, .and  mandamus  will  not  lie. 
State  ex  rel.  Boagni  v.  Colorado  South- 
ern, N.  0.  &  P.  E.  Co.,  120  La.  9,  44 
So.  905. 

fb]  The  fact  that  a  statutory  pen- 
alty may  be  recovered  from  the  rail- 
road for  failure  to  install  the  crossing, 
after  notice,  does  not  affect  the  right 
of  the  owner  of  -the  land  to  obtain  a 
writ  of  mandate.  State  v.  Chicago,  M. 
&  N.  E.  Co.,  79  Wis.  259,  48  N.  It, 
243,  12  L.  E.  A.  180. 

["c]  The  writ  should  issue  to  the 
railroad  under  its  corporate  name  and 
not  to  its  agents  or  employes.  State 
V.   Chicago,  M.  &  N.  E.  Co.,  79  Wis. 
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259,  48  N.  W.  243,  12  L.  E.  A.  180. 

[d]  That  a  state  railroad  commis- 
sion also  has  jurisdiction  over  such 
matters  does  not,  in  some  states,  pre- 
vent the  landowner  from  obtaining  a 
writ  of  mandate.  Swinney  v.  Chicago, 
E.  I.  &  P.  R.  Co.,  123  Iowa  219,  98 
N.  W.  635. 

[e]  Crossing  at  a  place  different 
from  that  selected  by  the  railroad,  see 
People  ex  rel.  Keen  v.  Cleveland,  0.  C. 
&  St.  L.  Ey.  Co.,  147  111.  App.  141; 
Buffalo  Stone  &  Cement  Co.  v.  Dela- 
ware, L.  &  W.  E.  Co.,  7  N.  Y.  Supp. 
604,  27  N.  T.  St.  216. 

[f]  A  change  from  a  grade  crossing 
to  an  overhead  or  underground  cross- 
ing may  be  sought  by  mandamus  pro- 
ceedings. Klopp  V.  Chicago,  M.  &  St. 
P.  R.  Co.,  175  Iowa  534,  157  N.  W. 
230. 

3.  Illinois  Central  E.  Co.  v.  Willen- 
borg, 117  111.  203,  7  N.  E.  698,  57 
Am.  Eep.   862. 

4.  Steadd  v.  Southern  Ey.  Co.,  109 
Ky.  214,  58  S.  W.  581  (exceptions  in 
the  statute  need  not  be  negatived) ; 
Lanford  v.  Virginia  Air  Line  E.  Co., 
113  Va.  68,  73  S.  E.  566. 

5.  Mo. — Powell  V.  Atchison,  T.  &  S. 
P.  E.  Co.,  215  Mo.  339,  114  S.  W.  1067. 
N.  J. — W.  A.  Manda  v.  Delaware,  L. 
&  W.  E.  Co.,  84  N.  J.  Eq.  624,  94  Atl. 
637.  N.  Y.— Jones  v.  Seligman,  81  N. 
Y.  190;  Buffalo  Stone  &  Cement  Co. 
V.  Delaware,  L.  &  W.  E.  Co.,  7  N.  Y. 
Supp.  604,  27  N.  Y.  St.  216.  See  also 
Wademan  v.  Albany  &  S.  E.  Co.,  51 
N.  Y.  568;  Clark  v.  Eochester,  L.  & 
N.  P.  E.  Co.,  18  Barb.  (N.  Y.)  350, 
specific  performance  will  be  refused 
where  an  injustice  or  inequity  would 
be  worked. 

fa]  The  decree  may  specify  the  lo- 
cation, grade,  and  general  character  of 
the  crossing.  W.  A.  Manda  v.  Dela- 
ware, L.  &  W.  E.  Co.,  84  N.  X  Eq. 
624,  94  Atl.  637. 

[b]  An  underground  crossing  may 
be  required  to  be  installed  when  this 
is   necessary.      Jones    v.    Seligman,    81 
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duty,  or  a  contract  or  covenant^  to  install  a  private  crossing,  may 
be  enforced  in  a  court  of  equity,  or  an  action  for  damages  may  be 
maintained  for  the  breach  of  the  contract,'  or  a  failure  to  comply 
with  the  statute.^    Such  an  agreement  may  be  a  condition  subsequent 


N.  Y.  190.  And  see  Powell  v.  Atchi- 
son, T.  &  S.  F.  E.  Co.,  215  Mo.  339, 
114  S.  W.  1067. 

[c]  Damages  awarded  and  paid 
under  condemuation  proceedings  do  not 
preclude  the  maintenance  of  the 
action.  Buffalo  Stone  &  Cement  Co. 
V.  Delaware,  L.  &  W.  E.  Co.,  7  N.  Y. 
Supp.  604,  27  N.  Y.  St.  216. 

[d]  Trustees  for  bondholders  who 
have  taken  possession  of  the  road  may 
he  required  to  construct  crossings. 
Jones  V.  Seligman,  81  N.  Y.   190. 

[e]  Where  the  statute  itself  fur- 
nishes a  remedy,  no  action  in  equity 
can  be  maintained.  Wanamaker  v. 
Schuylkill  Eiver  E.  S.  E.  Co.,  244  Pa. 
214,  90  Atl.  561;  Dimmick  v.  Delaware, 
L.  &  W.  E.  Co.,  180  Pa.  468,  36  Atl. 
866. 

6.  Baltimore  &  O.  S.  W.  E.  Co.  v. 
Brubaker,  217  111.  462,  75  N.  E.  523; 
Johnson  v.  Ohio  Eiver  E.  Co.,  61  W. 
Va.  141,  56  S.  E.  200.  But  see  Illinois 
Central  E.  Co.  v.  Willenborg,  117  111. 
203,  7  N.  E.  698,  57  Am.  Eep.  862. 
And  see  supra,  III,  A,  1. 

[a]  "The  remedies  at  law  are  in- 
adepLuate  because  they  are  indirect,  in 
so  far  as  they  do  give  relief,  and  stop 
short  of  the  enforcement  of  the  cov- 
enant. They  give  damages  in  lieu  of 
performance.  To  this  there  is  added 
the  consideration  that  the  covenantee 
cannot  enter  upon  the  covenantor's 
premises,  as  a  rule,  to  erect  the 
structures  himself.  To  deny  specific 
performance,  therefore,  is  to  deny  to 
the  covenantee  any  remedy  by  which 
he  may  obtain  that  to  which  he  is 
entitled."  Johnson  v.  Ohio  Eiver  E. 
Co.,  61  W.  Va.  141,  56  S.  E.  200. 

[b]  The  grantors  of  land  for  the 
benefit  of  which  a  covenant  for  the 
construction  of  a  farm  crossing  was 
made  are  not  necessary  parties  to  the. 
action.  Chicago,  C.  C.  &  St.  L.  Ey.' 
Co.  V.  Hobbie,  61  111.  App.  396. 

[e]  The  public  interest  Is  to  be 
considered  and  if  the  crossing  will  be 
a  dangerous  one,  specific  performance 
Will  be  refused.  Goding  v.  Bangor  & 
A.  E.  Co.,  94  Me.  542,  48  Atl.  114. 
_  [d]  Where  the  benefit  to  the  plain- 
tiff is  slight   and  the   expense   to   the 


defendant  is  great,  specific  perform- 
ance will  be  refused.  Murdf eldt  v.  New 
York  W.  S.  &  B.  E.  Co.,  102  N.  Y. 
703,  7  N.  E.  404,  1  Silv.  Ct.  App.  93. 
[el  A  railroad  purchasing  the  right 
of  way  bA  a  foreclosure  sale  will  be 
required  to  carry  out  the  terms  of  such 
a  contract.  Baltimore  &  O.  S.  W.  E. 
Co.  V.  Brubaker,  217  111.  462,  75  N.  E. 
523. 

[f]  Where  by  reason  of  the  eleva- 
tion of  the  railroad  tracks  in  compli- 
ance with  an  order  of  the  court,  a 
grade  crossing  cannot  be  reasonably 
maintained,  a  decree  of  specific  per- 
formance will  be  refused.  Speer  v. 
Erie  E.  Co.,  68  N.  J.  Eq.  615,  60  Atl. 
197. 

[g]  A  contract  is  not  abrogated  b- 
a  subsequent  statute  providing  a  meth- 
od for  compelling  a  railroad  to  con- 
struct crossings.  Baltimore  &  O.  S. 
W.  E.  Co.  V.  Brubaker,  217  111.  462,  75 
N.  E.  523. 

[h]  Where  the  land  owner  and  the 
raUroad  cannot  agree  upon  the  loca- 
tion of  a  crossing  which  is  provided 
for  by  a  contract  between  them,  a 
court  of  equity  has  jurisdiction  to  de- 
termine the  matter.  Chesapeake  &  O. 
E.  Co.  V.  Herringer,  158  Ky.  267,  164 
S.  W.  948.  Compare  Illinois  Central 
E.  Co.  V.  Willenborg,  117  111.  203,  7  N. 
E.  698,  57  Am.  Eep.  862. 

7.  Ind.— Pittsburgh,  C.  C.  &  St.  L. 
E.  Co.  V.  Kearns,  58  Ind.  App.  694, 
108  N.  E.  873.  Ky.— Cincinnati  South- 
ern E.  Co.  V.  Hudson,  88  Ky.  480,  11 
S.  W.  509;  Zook  v.  Illinois  Cent.  E. 
Co.,  25  Ky.  L.  Eep.  2194,  80  S.  W. 
211.  Me. — Goding  v.  Bangor  &  A.  E. 
Co.,  94  Me.  542,  48  Atl.  114.  Mo. 
Eosentingle  v.  Illinois  Southern  E.  Co., 
122  Mo.  App.  492,  99  S.  W.  788.  Tex. 
Kendall  v.  Chicago,  E.  T.  &  G.  E.  Co. 
(Tex.  Civ.  App.),  95  S.  W.  757. 

8.  Louisville  &  N.  E.  Co.  v.  Pitt- 
man,  21  Ky.  L.  Eep.  1037,  53  S.  W. 
1040;  Green  v.  Morris  &  Essex  E.  Co., 
24  N.  J.  L.  486,  the  action  is  in  tort. 

fa]  A  tenant  by  sufferance  cannot 
maintain  such  an  action.  Marsh  v. 
Eutland  R.  Co.,  80  Vt.  397,  67  Atl. 
1098. 

[b]    The    complaint    should    allege 
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to  a  grant  of  a  right  of  way  and  enforceable  as  such.'  What  is  an 
"adequate"  crossing  within  the  meaning  of  the  statute  or  contract,  is 
a  question  of  fact.^" 

Railroad  or  other  commissioners  are  now  given  jurisdiction  of  these 
matters  in  some  states,^^  and  their  orders  may  be  enforced  by  man- 
damus,^^  or  by  a  suit  in  equity,^'  or  a  statutory  action  for  double 
damages."  In  other  states,  the  jurisdiction  of  state  railroad  com- 
missions  does   not   extend  to   matters  involving   private   crossings.^" 

The  wrongful  obstruction  or  discontinuance  of  a  private  crossing 
will  be  enjoined,^"  or  its  maintenance^'  or  restoration^'  will  be  en- 
forced, or  an  action  for  the  damages  may  be  maintained.^' 


what  and  how  many  crossings  the  rail- 
road failed  to  construct,  thus  showing 
the  manner  and  extent  of  the  viola- 
tion of  the  duty  imposed  upon  it.  Green 
V.  Morris  &  Kssex  E.  Co.,  24  N.  J.  L. 
486. 

[c]  Joinder. — A  cause  of  action  to 
recover  the  cost  of  constructing  the 
crossing  cannot  be  joined  with  'an  ac- 
tion for  damages.  Green  v,  Morris  & 
Essex  E.  Co.,  24  N.  J.  L.  486. 

9.  See  supra,  III,  A,  2. 

10.  la. — Klopp  V.  Chicago,  M.  &  St. 
P.  E.  Co.,  175  Iowa  534,  157  N.  W. 
230 ;  Gray  v.  Burlington  &  M.  E.  E.  Co., 
37  Iowa  119.  Miss. — Alabama  &  V.  E. 
Co.  V.  Odeneal,  73  Miss.  34,  19  So.  202. 
N.  Y.— Jones  v.  Beligman,  81  N.  T. 
190.  Tex. — Kendall  v.  Chicago,  E.  I. 
&  G.  Ey.  Co.  (Tex."  Civ.  App.),  95 
S.  W.   757. 

11.  See  the  statutes  and  Iowa. 
State  V.  Mason  City  &  Ft.  D.  Ey.  Co., 
85  Iowa  516,  52  N.  W.  490.  N.  H. 
Farwell  v.  Boston  &  M.  E.  E.,  72  N.  H. 
335,  56  Atl.  751.  Va.— Lanford  v.  Vir- 
ginia Air  Line  E,  Co.,  113  Va.  68,  73 
S.  E.  566,  special  commissioners  are  ap- 
pointed. 

See  generally  the  title  "Public 
Service  Corporations." 

[a]  The  right  to  resort  to  mandamus 
proceedings  is  not  destroyed  by  such 
-statutes.     Swinnev  v.  Chicago,  E.  I.  & 

P.  E.  Co.,  123  Iowa  219,  98  N.  W. 
635. 

[b]  The  report  of  commissioners 
appointed  for  the  purpose  of  locating 
and  prescribing  the  character  of  a 
crossing,  while  prima  facie  correct  and 
proper  is  not  conclusive  upon  the 
courts.  Lanforqt  v.  Virginia  Air  Line 
E.  Co.,  113  Va.  68,  73  S.  E.  566. 

[c]  Petition  to  board  of  super- 
visors to  establish  a  cartway,  see  Gor- 
ham  V.  Southern  E.  Co.,  158  N.  C.  504, 
74  S.  B.  607. 
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12.  See  the  statutes. 

13.  State  V.  Mason  City  &  Ft.  D. 
Sy.  Co.,  85   Iowa  516,   52  N.   W.  490. 

[a]  The  reasonableness  of  the  order 
may  be  reviewed  in  such  a  suit.  State 
ex  rel.  Stone  v.  Burlington,  C.  E.  & 
N.  Ey.  Co.,  99  Iowa  565,  68  N.  W. 
819. 

14.  Keith  v,  Cheshire  E.  Co.,  1  Gray 
(Mass.)  614. 

15.  Union  Pac.  E.  Co.  v.  Public 
Utilities  Com.,  98  Kan.  667,  158  Pac. 
863. 

16.  m.— Cleveland,  C.  C.  &  St.  L. 
Ey.  Co.  V.  Muusell,  192  111.  430,  61 
N.  E.  374.  Kan. — Stone  v.  Missouri 
Pac.  E.  Co.,  75  Kan.  600,  90  Pac.  251; 
Chicago,  E.  I.  &  P.  E.  Co.  v.  Wyn- 
koop,  73  Kan.  590,  85  Pac.  595.  S^iss. 
Hamlin  v.  New  Tori,  N.  H.  &  H.  E. 
Co.,  176  Mass.  514,  57  N.  E.  1006.  Mo. 
Swisher  v.  Chicago  &  A.  E.  Co.,  235 
Mo.  430,  138  S.  W.  505;  Lakenan  v. 
Hannibal  &  St.  J.  E.  Co.,  36  Mo.  App. 
363.  Pa. — Kraeer  v.  Pennsylvania  E. 
Co.,  218  Pa.  569,  67  Atl.  871. 

[a]  The  Narrowing  of  an  Under- 
ground Passageway. — Swisher  v.  Chi- 
cago &  A.  E.  Co.,  235  Mo.  430,  138 
S.  W.  505. 

[b]  Venue. — The  suit  operates  in 
personam  and  is  not  local  and  need 
not  be  brought  in  the  county  in  which 
the  land  is  situated.  Chicago,  E.  I. 
&  P.  Ey.  Co.  V.  Wynkoop,  73  Kan. 
590,  85  Pac.  595. 

17.  State  V.  Wisconsin  Cent.  E.  Co., 
123  "Wis.  551,  102  N.  W.  16,  by  man- 
damus. 

18.  Louisville  N.  E.  Co.  v.  Brooks, 
25  Ky.  L.  Eep.  1307,  77  S.  W.  693. 

[a J  Not  where  landowner  acquiesced 
in  the  substitution  of  a  different  means 
of  egress.  Louisville  &  N.  E.  Co.  v. 
Smith,  117  Ky.  364,  78  S.  "W.  160. 

19.  m.— Baltimore  &  O.  S.  W.  E. 
Co.   V.    Campbell,   109    HI.    App.    25; 
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Fences  and  Cattleguards —  The  duty  of  a  railroad  to  construct  fences, 
cattle-guards  or  other  structures  will  be  enforced  by  majidamus,^" 
by  a  suit  in  equity,^^  or  by  action  for  damages,^^  or  to  recover  a 
penalty  imposed  by  statute.^^  The  adequacy  of  a  cattle-guard  is  a 
question  for  the  jury.^* 

2.  Actions  To  Recover  Cost  of  Construction.  —  For  the  breach  of 
a  covenant  to  build  a  crossing  or  fence  an  action  may  be  maintained 
to  recover  the  estimated  cost  of  the  work,^°  or  the  actual  cost  and 
damages.^"  Statutes  sometimes  provide  for  a  recovery  of  the  con- 
struction cost  and  a  penalty,  after  notice  and  demand,''^  and  strict 


Ohio  &  M.  Ey.  Co.  v.  McGehee,  47 
m.  App.  348.  ^y. — Illinois  Central  E. 
Co.  V.  WUson,  113  S.  W.  905;  Ches- 
apeake &  O.  E.  Co.  V.  E'ichardson,  30 
Ky.  L.  Eep.  4?6,  98  S.  W.  1042.  N.  H. 
Farwell  v.  Boston  &  M.  E.  E.,  72  N.  H. 
335,  56  Atl.  751;  Greenwood  v.  Wilton 
E.  E.,  23  N.  H.  261.  Pa.— Dubbs  v. 
Philadelphia  &  E.  E.  Co.,  148  Pa.  66, 
23  Atl.  883. 

20.  111. — Ohio  &  M.  E.  Co.  v.  People, 
121  111.  483,  13  N.  E.  236.  La.— State 
ex  rel.  Boagni  v.  Colorado  Southern, 
N.  O.  &  P.  E.  Co.,  120  La.  9,  44  So. 
905,  cattle^uards.i  N.  Y. — People  ex  rel. 
Garbutt  v.  Eoehester  &  S.  L.  Ey.  Co., 
76  N.  Y.  294,  14  Hun  371. 

[a]  Location. — The  fence  will  be  re- 
quired to  be  constructed  along  the  side 
of  the  right  of  way  and  not  several 
feet  within  it.  Ohio  &  M.  E.  Co.  v. 
People,  121  111.  483,  13  N.  B.  236. 

[b]  The  fact  that  the  land  owner 
ean  construct  the?  fence  and  recover  its 
cost  from  the  railroad  is  no  reason 
why  the  writ  should  not  issue.  Ohio 
&  M.  E.  Co.  V.  People,  121  111.  483, 
13  N.  B.  236. 

21.  Kan.— Atchison,  T.  &  S.  F.  E. 
Co.  V.  Billings,  77  Kan.  119,  93  Pao. 
590,  a  mandatory  injunction  will  issue 
to  compel  construction  of  cattle 
guards.  N.  Y. — Jones  v.  Seligman,  81 
N.  Y.  190.  W.  Va. — Johnson  v.  Ohio 
Eiver  E.  Co.,  61  W.  Va.  141,  56  S.  E. 
200,  a  chute  for  a  stone  quarry  and 
an  outlet  for  a  spring. 

[a]  Right  of  action  for  damages 
not  an  adequate  remedy  excluding 
equity  jurisdiction.  Atchison,  T.'  &  S. 
P.  E.  Co.  V.  Billings,  77  Kan.  119,  93 
Pae.  590. 

[b]  The  Injunction  Both  Eestrains 
and  Commands. — ^Atchison,  T.  &  S.  F. 
E.  Co.  V.  Billings,  77  Kan.  119,  93  Pac. 
590. 

22.  Gould  V.  Great  Northern  E,  Co., 


63   Minn.   37,   65   N.   "W.   125,   56   Am. 
St.  Eep.  453,  30  L.  E.  A.  590. 

[a]  Only  the  owner  of  the  adjoin- 
ing premises  and  not  a  tenant  can 
maintain  the  action  under  some  stat- 
utes. Louisville  &  N.  E.  Co.  v.  Nanny, 
137  Ga.  607,  73  S.  E.  1052;  Florida 
Central  &  P.  E.  Co.  v.  Judge,  100  Ga. 
600,  28  S.  E.  379.  And  see  Central 
of  Georgia  E.  Co.  v.  Sturgis,  149  Ala. 
573,   43    So.    96. 

23.  Choctaw  &  M.  E.  Co.  v.  Goset, 
70  Ark.  427,  68  S.  W.  879.  And  see 
infm,  VII,  C. 

24.  Choctaw  &  M.  E.  Co.  v.  Goset, 
70  Ark.  427,  68  S.  W.  879. 

25.  Cal.— Taylor  v.  North  Pacific  C. 
E.  Co.,  56  Cal.  317.  lU.— St.  Louis,  J. 
&  C.  E.  Co.  V.  Lurton,  72  111.  118.  Ind. 
Indiana,  B.  &  W.  E.  Co.  v.  Adams,  112 
Ind.  302,  14  N.  E.  80;  Logansport,  C. 
&  8.  W.  E.  Co.  V.  Wray,  52  Ind.  578. 
Mass. — Lawtou  v.  Fitchburg  E.  E.  Co., 
8  Cush.  230,  54  Am.  Dec.  753. 

[a]  Subsequent  performance,  after 
institution  of  the  action  for  breach  of 
the  contract,  will  not  defeat  the  action 
unless  it  was  with  the  express  or  im- 
plied consent  of  the  plaintiff  or  unless 
he  has  accepted  it  as  a  discharge  of 
the  agreement.  Indiana,  B.  &  W.  E. 
Co.  V.  Adams,  112  Ind.  302,  14  N.  E. 
80. 

26.  See  Baker  v.  Chicago,  E.  I.  & 
P.  E.  Co.,  57  Mo.  265. 

27.  See  the  statutes  and  infra,  VII. 
0. 

[a]  Notice  (1)  is  essential.  Balti- 
more &  O.  S.  W.  E.  Co.  «.  Campbell, 
109  111.  App.  25.  See  Indiana  &  Il- 
linois Southern  E.  Co.  v.  Sampson,  31 
111.  App.  513  (name  of  railroad  ab- 
breviated); Vaudalia  E.  Co.  v.  Kanarr, 
38  Ind.  App.  146,  77  N.  E.  1135,  mis- 
take in  name  not  material  if  not  mis- 
leading. But  see  McNear  v.  Wabash 
E.    Co.,    42    Mo.    App.    14,    notice    un- 
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compliance  with  the  statute.^^  The  complaint  should  allege  such 
facts  as  establish  the  duty-  of  the  railroad  to  construct  the  crossing 
or  fence,^°  the  giving  of  the  required  notice,^"  the  kind  of  fence  which 
was  constructed,^^  its  eost,^^  the  presentation  to  the  railroad  of  an 
itenjized  statement  of  the  cost  of  construction,^^  and  that  the  con- 
struction was  done  at  the  proper  place.'*     Exceptions  in  a  statute 


necessary.  (2)  It  may  be  by  either 
the  owner  or  occupant  of  the  land.  In- 
diana &  Illinois  Southern  E.  Co.  v. 
Sampson,  31  111.  App.  513.  (3)  It 
should  specify  with  reasonable  certain- 
ty what  crossings  are  required  (Green 
V.  Morris  &  Essex  E.  Co.,  24  N.  J.  L. 
486),  and  (4)  sufficiently  describe  the 
land.  .  Lake  Erie  &  W.  E.  Co.  v. 
Deutsch,  60  111.  App.  144.  (5)  The 
time  for  performing  the  work  need  not 
■be  stated.  Indiana  &  Illinois  South- 
ern E.  Co.  V.  Sampson,  31  111.  App. 
513.  (6)  The  estimated  cost  need  not 
be  stated.  Vandalia  E.  Co.  v.  Kanarr, 
38  Ind.  App.  146,  77  N.  E.  1135. 

[b]  Service  of  the  notice  should  be 
upon  the  prescribed  person.  Vandalia 
E.  Co.  V.  Kanarr,  38  Ind.  App.  146,  77 
K  E.  1135. 

[e]  Oompletion  of  the  work  essen- 
tial. Baltimore  &  O.  S.  W.  E.  Co.  v. 
Campbell,  109  111.  App.  25;  McNear  v. 
Wabash  E.  Co.,  42  Mo.  App.  14. 

28.  Wabash,  St.  L.  &  P.  E.  Co.  v. 
Zeigler,  108  111.  304;  Baltimore  &  O. 
S.  W.  E.  Co.  V.  Campbell,  109  111.  App. 
25;  MclSTear  v.  Wabash  E.  Co.,  42  Mo. 
App.  14. 

[a]  The  fence  must  be  (1)  of  the 
kind  (Indiana  &  Illinois  Southern  E. 
Co.  V.  Sampson,  31  111.  App.  513),  and 
(2)  in  the  place  (Wabash,  St.  L.  &  P. 
E.  Co.  V.  Zeigler,  108  111.  304)  pre- 
scribed. 

[b]  But  where  the  statute  is  of  a 
remedial  character  it  will  be  liberally 
construed  in  favor  of  the  accomplish- 
ment of  the  object  sought.  Evansville 
&  I.  E.  Co.  V.  Huffman,  32  Ind.  App. 
425,  70  N.  E.  173;  Midland  Ey.  Co.  v. 
Gascho,'  7  Ind.  App.  407,  34  N.  E. 
643.  But  see  Chicago  &  S.  E.  Ey. 
Co.  V.  Vert,  24  Ind.  App.  78,  56  N.  E. 
139. 

29.  See  the  statutes. 

fa]  Averments  as  to  Improvement 
or  inclosure  of  land,  see  Pitman  v. 
liouisville  &  N.  E.  Co.,  31  Ky.  L.  Eep. 
988.  104  S.  W.  693. 

rbl  The  Previous  Absence  of  Proper 
Pence. — Midland  Ey.  Co.  ■;;.  Gaiaeho,  7 
Ind.  App.  407,  34  K.  E.  643;  Lake  Erie 
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&  W.  R.  Co.  V.  Lannert,  1  Ind;  App. 
102,  27  N.  E.  324. 

[c]  Previous  completion  and  opera- 
tion of  the  railroad  for  the  statutory 
time.  Chicago  &  S.  E.  Ey.  Co.  v.  Vert, 
24  Ind.  App.  78,  56  N.  E.  139;  Lake 
Erie  &  W.  E.  Co.  v.  Lannert,  1  Ind. 
App.  102,  27  N.  E.  324.  And  see  Mid- 
laud  Ey.  Co.  V.  Gascho,  7  Ind.  App. 
407,  34  N.  E.  643. 

30.  Midland  Ey.  Co.  v.  Gascho,  7 
Ind.  App.  407,  34  N.  E.  643;  Parrish 
V.  Louisville  &  N.  E.  Co.,  31  Ky.  L. 
Eep.  1020,  104  S.  W.  690. 

[a]  An  allegation  that  the  notice 
was  iu  writing  is  necessary.  Chicago 
&  S.  E.  E.  Co.  V.  Vert,  24  Ind.  App. 
■78,  56  N.  E.  139;  Pitman  v.  Louisville 
&  N.  E.  Co.,  31  Ky.  L.  Eep.  988,  104 
S.  W,  693. 

[b]  A  copy  of  the  notice'  need  not 
be  filed  with  the  complaint  since  the 
notice  is  not  the  basis  of  the  action. 
Chicago  &  S.  E.  Ev.  Co.  v.  Vert,  24 
Ind.  App.  78,  56  N.  E.  139.  And  see 
Evansville  &  I.  E.  Co.  v.  Huffman,  32 
Ind.  App.  425,  70  N.  E.  173;  Chicago 
&  8.  E.  Ey.  Co.  V.  Eoss,  8  Ind.  App. 
188,  35  N.   E.   290. 

[c],  A  motion  to  make  more  specific 
may  be  granted  where  the  notice  is 
pleaded  in  general  terms.  Midland  E. 
Co.  V.  Gascho,  7  Ind.  App.  407,  34 
N.  E.  643. 

31.  Indiana  &  Southern  Illinois  E. 
Co.  V.  Sampson,  31  111.  App.  513,  failure 
to  do  so  is  harmless  where  the  defend- 
ant did  not  demur  but  pleaded  over. 

32.  Indiana  &  Illinois  So.  E.  Co.  v. 
Sampson,  31  111.  App.  513;  Vandalia 
R.  Co.  V.  Kanarr,  38  Ind.  App.  146,  77 
N.  E.  1135. 

[a]  The  itemized  statement  of  the 
cost  of  the  fence  required  to  be  served 
upon  the  railroad  company  after  it  is 
completed,  need  not  be  set  out  in  the 
complaint.  Vandalia  R.  Co.  v.  Kanarr, 
38  Ind.  App.  146,  77  N.  E.  113'5. 

33.  Evansville  &  I.  R.  Co.  v.  Huff- 
man, 32  Ind.  App.  425,  70  N.  E.  173. 

34.  Evansville  &  I.  R.  Co.  v.  Huff- 
man, 32  Ind.  App.  425,  70  N.  B.  173. 
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as  to  places  at  which  such  works  need  not  be  constructed,  should  be 
negatived.^'  The  proof  must  establish  the  facts  essential  to  relief.^" 
B.  Actions  for  Injuries  From  Construction  and  Maintenance. 
1.  In  General.  —  At  common  law  case  is  the  proper  form  of  action 
for  actionable  injuries  to  land  occasioned  by  the  construction  of  a 
railroad.'^  The  remedy  in  such  cases  may  be  prescribed  by  charter  or 
special  statute.^'  The  right  of  action  is  personal  to  the  owner  and 
does  not  pass  to  a  subsequent  grantee.^*  "Whether  the  damages  must 
be  recovered  in  a  single  action  or  successive  suits  may  be  brought, 
depends  upon  the  character  of  the  injury  and  the  general  rules  else- 
where treated.*" 


35.  Evansville  &  I.  E.  Co.  v.  Butts, 

26  Ind.  App.  418,  59  N.  E.  1070;  Chi- 
cago &  S.  E.  Ry.  Co.  V.  Vert,  24  Ind. 
App.  78,  56  N.  E.  139.  Compare  Mid- 
land E.  Co.  V.  Ga'soho,  7  Ind.  App.  407, 
34  N.  E.  643. 

[a]  In  an  action  to  recover  for  re- 
pairs to  a  fence  the  complaint  need  not 
negative  exceptions  in  the  statute  re- 
ferring only  to  the  conditions  under 
which  the  duty  to  construct  the  fence 
attached  to  the  railroad.  V.andalia  E. 
Co.  V.  Shadle,  40  Ind.  App.  682,  82 
N.  E.  999. 

36.  [a]  Plaintiff's  ownership  of  the 
adjoining  land.  Terre  Haute  &  I.  E. 
Co.  V.  Smith,  65  111.  App.  101,  proof 
of  possession  under  claim  of  ownership 
is  suiiicient  in  the  absence  of  opposing 
proof. 

[b]  The  fact  that  the  railroad  had 
been  completed  and  in  operation  for 
the  statutory  period.  Chicago  &  S.  E. 
Ey.  Co.  V.  Abbott,  10  Ind.  App.  99,  37 
N.  E.  557;  McNear  v.  Wabash  E.  Co., 
42  Mo.  App.  14. 

[c]  Compliance  with  the  statute  (1) 
as  to  the  kind  of  fence  (Missouri  Pa- 
cific E.  Co.  V.  Youngstrom,  47  Kan.  349, 

27  Pac.  982),  and  (2)  its  proper  loca- 
tion. McNear  v.  Wabash  E.  Co.,  42 
Mo.  App.  14. 

[d]  Service  of  notice  on  the  pre- 
scribed person.  Chicago  &  S.  E.  Ey.  Co. 
V.  Woodard,  13  Ind.  App.  296,  41  N.  E. 
544. 

[e]  Service  of  verified  statement  of 
cost  of  the  work.  Chicago  &  S.  E. 
E.  Co.  V.  Woodard,  13  Ind.  App.  296, 
41  N.  E.  544. 

37.  Ky.— Jeffersonville,  M.  &  I.  E. 
E.  Co.  V.  Esterle,  13  Bush  667.  N.  C. 
Willis  V.  J.  G.  White  &  Co.,  150  N.  C. 
199,  63  8.  E.  942,  134  Am.  St.  Eep. 
906.  Vt.— Sabin  v.  Vermont  Cent.  E. 
Co.,  25  Vt.  363, 


[a]  Injuries  not  actionable  when 
damage  is  reasonably  necessary  to  con- 
struction of  road.  111. — Atterbury  v. 
Chicago,  I.  &  St.  L.  S.  L.  Ey.  Co.,  134 

111.  App.  330.  Ind.— Cleveland,  C.  C. 
&  St.  L.  E.  Co.  V.  Griswold,  51  Ind. 
App.  497,  97  N.  E.  1030.  Vt.— Sabin 
V.  Vermont  Cent.  E.  Co.,  25  Vt.  363. 

[b]  Action  for  damages  and  not  for 
recovery  of  land  taken.  Estabrooks  v. 
Peterborough  &  S.  E.  Co.,  12  Cush. 
(Mass.)  224;  Sims  v.  Ohio  Eiver  &  C. 
Ey.  Co.,  56  S.  C.  30,  38  S.  E.  746. 

38.  See  Cole  v.  Carolina  Cent.  Ey. 
Co.,  74  N.  C.  587. 

39.  Chicago  &  E.  I.  E.  Co.  v.  Loeb, 
118  111.  203,  8  N.  E.  460,  59  Am.  Eep. 
341;  Illinois  Central  B.  Co.  v.  Lock- 
ard,  112  111.  App.  423. 

40.  See  the  title  "Successive  Suits." 
[a]     If  the  injury  is  occasioned  by 

the  permanent  construction  work  of  a 
railroad,  (1)  properly  performed,  all 
damages  must  be  recovered  in  a  single 
action.  HI. — Chicago  &  B.  I.  E.  Co. 
V.  Loeb,  118  111.  203,  8  N.  E.  460,  59 
Am.  Eep.  341;  Illinois  Central  E.  Co. 
V.  Lockard,  112  111.  App.  423.  Ky. 
Madisonville,  H.  &  E.  E.  Co.  v.  Gra- 
ham, 147  Ky.  604,  144  S.  W.  737; 
Elizabethtown,  L.  &  B.  S.  E.  Co.  v. 
Combs,  10  Bush  382,  19  Am.  Eep.  67. 
Mass. — I^owle  v.  New  Haven  &  N.  Co., 
107  Mass.  352.  Neb.— See  Chicago,  E. 
I.  &  P.  Ey.  Co.  V.  O'Neill,  58  Neb. 
239,  78  N.  W_.  521.  (2)  But  if  the 
construction  work,  though  of  a  perma- 
nent character  was  negligently  or  un- 
lawfully done,  successive  actions  for 
damages  may  be  maintained  (Chicago, 
B.    &   Q.   R.    Co.   V.    Schaffer,   124   111. 

112,  16  N.  E.  239;  Pincher  v.  Baltimore 
&  O.  S.  W.  E.  Co.,  179  111.  App.  622; 
Bernhardt  v.  Baltimore  &  O.  S.  W.  E. 
Co.,  165  III.  App.  408;  Chicago  &  A. 
K.  Co.  V.  Willi,  53  111.  App.   603   [ob- 
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2.  Jurisdiction  and  Venue.  —  The  jurisdiction  and  venue  of  actions 
for  damages  from  the  construction  of  a  railroad,  are  governed  by  the 
general  principles  and  rules  elsewhere  treated.*^ 

3,  Pleadings.  —  The  complaint  should  state  the  facts  from  which 
the  duty  of  the  railroad,*^  and  its  breach  of  that  duty,*'  appear.  It 
may  aver  the  wrongful  deposit  of  earth  or  materials  upon  the  property 
of  an  adjoining  land  owner,**  obstruction  or  diversion  of  a  water- 
course,*^ or  the  interference  with  an  easement  for  the  flow  or  drain- 
age of  surface  waters,**  the  negligent  discharge  of  flood  waters  upon 
plaintiff's  land,*'  failure  to  construct  and  maintain  necessary  culverts 
and  drainage  ditches,*'  the  negligent  and  defective  maintenance  of 


struction  of  surface  waters];  Madison- 
ville,  H.  &  E.  E.  Co.  v.  Graham,  147 
Ky.  604,  144  S.  W.  737)^  though  (3) 
where  the  cost  of  remedying  the  de- 
fect would  be  so  great  as  to  justify 
the  railroad  company  in  condemning 
the  property  injured  there  should  be 
but  a  single  recovery.  Madisonville,  H. 
&  B.  E.  Co.  V.  Graham,  147  Ky.  604, 
144  S.  W.  737. 

[b]  For  a  temporary  structure  dam- 
ages may  be  recovered  as  they  are  in- 
flicted. Madisonville,  H.  &  E.  E.  Co. 
V.  Graham,  147  Ky.  604,  144  S.  W. 
737. 

[c]  Injuries  from  the  overflow  of  a 
natural  water  course  caused  by  its  con- 
tinued but  temporary  unlawful  ob- 
struction, may  be  the  basis  of  buc- 
eessive  actions.  Vandalia  E.  Co.  v. 
Teager,  60  Ind.  App.  118,  110  N.  E. 
230. 

[d]  Damages  for  repeated  trespasses 
of  animals  upon  plaintiff's  land  due  to 
a  failure  of  the  railroad  to  construct 
and  maintain  a  proper  fence  should  be 
recovered  in  one  action.  Steiglider  v. 
Missouri  Pac.  Ey.  Co.,  38  Mo.  App. 
511;  Eay  v.  St.  Louis,  I.  M.  &  S.  Ey. 
Co.,  25  Mo.  App.  104. 

41.  See  the  titles  "Jurisdiction;'' 
"Venue." 

[a]  Action  for  damage  to  real  estate 
is  transitory  and  not  local  and  need 
not  be  brought  in  the  county  where  the 
land  is  situated.  Archibald  v.  Mis- 
sissippi &  T.  E.  Co.,  66  Miiss.  424,  6 
So.  238;  Omaha  &  E.  V.  E.  Co.  v. 
Brown,  29  Neb.  492,  46  N.  W.  39. 

[b]  Where  the  injury  was  caused  by 
an  act  in  one  county  to  land  situated 
in  another  county,  the  venue  may  be 
laid  in  either  county.  Ohio  &  M.  Ey. 
Co.  V.  Combs,  43  111.  App.  119,  afflrmed, 
142  111.  187,  31  N.  E.  598. 

42.  Field  v.  Chicago,  R.  I,  &  P.  E. 
Co.,  76  Mo.   614. 
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43.  St.  Louis  &  8.  F.  E.  Co.  v. 
Jamar,  182  Ala.  554,  62  So.  701. 

44.  Pittsburgh,  C.  C.  &  St.  L.  E. 
Co.  V.  Lamm,  61  Ind.  App.  389,  112  N. 
E.  45  (by  reason  of  an  elevation  of 
the  grade  of  the  track) ;  Louisville  E. 
Co.  V.  Wiggington,  156  Ky.  400,  161 
S.  W.  209,  encroachment  of  an  em- 
bankment. 

45.  Oal. — De  Baker  v.  Southern  Cal. 
Ey.  Co.,  106  Cal.  257,  39  Pac.  610,  46 
Am.  St.  Eep.  237.  Ind. — Vandalia  E. 
Co.  V.  Teager,  60  Ind.  App.  118,  110 
N.  E.  230.  Ky.— Madisonville,  H.  &  :E. 
E.  Co.  V.  Graham,  147  Ky.  604,  144 
S.  W.  737. 

See  the  title  "Waters  and  Water- 
courses." 

[a]  Facts  showing  wrongful  or 
negligent  obstruction  of  the  stream 
must  be  alleged.  Wallace  v.  Columbia 
&  G.  E.  Co.,  34  S.  C.  62,  12  S.  E. 
815. 

[b]  Alder  by  judicial  notice  of  facts 
respecting  levies  and  boundaries,  see 
De  Baker  v.  Southern  California  Ey. 
Co.,  106  Cal.  257,  39  Pac.  610,  46  Am. 
St.  Eep.  237,  and  the  Enctclop.3bdia 
OP  Evidence,  title  "Judicial  Notice." 

46.  Cleveland,  C.  C.  &  St.  L.  E. 
Co.  V.  Griswold,  51  Ind.  App.  497,  97 
N.  B.  1030. 

[a]  A  prescriptive  right  to  have 
water  flow  across  the  right  of  way  is 
not  shown  unless  the  complaint  avers 
that  that  accustomed  flow  was  enjoyed 
under  a  claim  of  right.  Vandalia  E. 
Co.  V.  Yeager,  60  Ind.  App.  118,  110 
N.  B.  230. 

47.  Vandalia  E.  Co.  v.  House,  59 
Ind.  App.  10,  108  N.  B.  872;  Cardwell 
V.  Norfolk  ■&  W.  E.  Co.,  171  N.  C.  365, 
88  S.  B.  495. 

48.  Mo.— Stone  v.  St.  Louis,  I.  M.  & 
8.  Ey.  Co.  CMo.  App.),  129  S.  W.  1074. 
N.  0.— Willis  D/..J.  G.  Wbite  &  Co.,  150 
N.  C.  199,  63  S.  B.  942,  134  Am.  St. 
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a  sidewalk,*'  or  highway  crossing,'"'  or  of  railroad  tracks  in  a  public 
street  or  highway,"^  loss  to  plaintiff  or  an  injury  to  his  land  by  tres- 
passing animals  which  entered  because  of  the  failure  to  properly 
fence  its  tracks,°^  or  construct  and  maintain  cattleguards,"^  the  ob- 


Eep.  906.  Tex. — Clark  v.  Dyer,  81  Tex. 
339,  16  S.  W.  1061;  Sabine  &  E.  T.  By. 
Co.  V.  Hadnot,  67  Tex.  503,  4  S.  W. 
138;  Pence  v.  Galveston,  H.  &  S.  A. 
Ey.  Co.  (Tex.  Civ.  App.),  190  S.  W. 
538;  Missouri,  K.  &  T.  R.  Co.  v.  Eiver- 
head  Farm,  53  Tex.  Civ.  App.  643,  117 
S.  W.  1049  (under  a  statute);  Inter- 
national &  G.  N.  R.  Co.  V.  GJover  (Tex. 
Civ.  App.),  84  S.  W.  604. 

[a]  Negligence  in  this  particular 
need  not  be  averred  expressly  if  the 
facts  stated  show  a  violation  of  de- 
fendant's duty.  Clark  v.  Dyer,  81  Tex. 
339,  16  S.  W.  1061. 

[b]  Facts  showing  that  plaintiff  is 
entitled  to  have  his  land  drained  across 
•defendant's  right  of  way  must  be  al- 
leged. Field  V.  Chicago,  E.  I.  &  P.  E. 
Co.,  76  Mo.  614.  But  see  Texas  &  P. 
Rv.  Co.  V.  Maddox,  26  Tex.  Civ.  App. 
297,  68  S.  W.  134. 

[c]  The  allegation  that  the  railroad 
had  failed  to  leave  an  opening  under 
its  tracks  sufScient  in  size  to  carry  off 
the  waters  which  accumulated,  is  sufS- 
cient. St.  Louis  S.  W.  E.  Co.  v.  Rollins 
(Tex.  Civ.  App.),  89  8.  W.  1099. 

[d]  The  existence  of  ditches  or 
watercourses  into  which  lateral  ditches 
along  the  right  of  way  eould  empty 
their  water  must  be  averred,  under 
some  statutes.  Graves  v.  Kansas  City, 
P.  &  G.  R.  R.  Co.,  69  Mo.  App.  574. 
And  see  Grimes  v.  St.  Louis  &  S.  W. 
R.  Co.,  184  Mo.  App.  117,  168  S.  W. 
317. 

[e]  The  value  of  plaintiff's  property 
before  and  after  its  injury  need  not 
ibe  alleged.  International  &  G.  N.  E. 
Co.  V.  Glover  (Tex.  CiV.  App.),  84  S. 
W.  604. 

[f ]  Knowledge  by  the  defendant  of 
the  insufficiency  of  the  culvert  need 
not  be  alleged.  Central  of  Georgia  E. 
Co.  V.  Conville,  8  Ala.  App.  520,  62 
So.  973. 

[g]  Where  a  nuisance  (1)  is  claimed 
to  be  created  by  such  acts,  the  com- 
plaint must  aver  the  construction  of 
the  railroad  by  defendant  and  its  fail- 
ure to  remedy  the  defect  in  its  con- 
struction after  a  demand  ("Wabash  E.' 
Co.  V.  Sanders,  47  111.  App.  436),  ex- 
cept (2)  where  statutes  have  rendered 

10 


this  unnecessary.     Eenner  v.  St.  Loiiis, 
L  M.   &  S.   Ry.  Co.,   197  111.  App.  11, 

49.  Morriasey  v.  Cleveland,  C.  C.  & 
St.  L.  R.  Co.,  61  Ind.  App.  90,  110 
N.  E.  105  (maintenance  of  track  at 
such  an  elevation  as  allowed  ice  to  ac- 
cumulate on  the  approaches) ;  Baxter  v, 
Boston  &  M.  R.  R.,  217  Mass.  312,  104 
N.  E.  733,  maintenance  of  drain  at  the , 
edge  of  the  sidewalk. 

50.  See  infm,  VII,  H,  1,   a,   (III). 

51.  St.  Louis  &  S.  F.  E.  Co.  v. 
Jamar,  182  Ala.  554,  62  So.  701. 

[a]  The  duty  of  the  railroad  to 
maintain  that  portion  of  the  highway 
at  which  the  injury  was  inflicted,-  in 
a  state  of  repair,  must  be  shown,  and  , 
an  allegation  that  defendant  "negli- 
gently allowed  or  permitted  a  deep 
ditch  to  cross  the  said  right  of  way 
or  railroad  in  a  perilous  and  danger- 
ous condition,"  is  insufficient.  St. 
Louis  &  S.  F.  E.  Co.  v.  Jamar,  182 
Ala.  554,  62  So.  701. 

52.  Clare  v.  Chicago,  R.  I.  &  P.  Ry. 
Co.,  79  Mo.  39.  See  supra,  IV,  D,  1, 
and  generally  the  title  "Trespassing 
Animals." 

[a]  Completion  of  the  railroad  for 
such  a  period  of  time  as  to  create  the 
duty  of  erecting  fences  along  the  right 
of  way,  must  be  alleged.  Cannon  v. 
Louisville,  E.  &  St.  L.  C.  E.  Co.,  34 
111.  App.  640. 

[b]  The  statute  which  is  the  basis 
of  the  action,  need  not  be  specifically 
referred  to.  Grand  Rapids  &  I.  R. 
Co.  V.  Southwick,  30  Mich.  444. 

[c]  Where  the  complaint  charged 
violation  of  a  statutory  duty  but  the 
answer  alleged  a  contractual  duty  and 
issue  was  joined,  a  recovery  by  the 
plaintiff  based  upon  the  contract  and 
its  breach  is  justified.  Louisville  & 
N.  R.  Co.  V.  Pittman,  23  Ky.  L.  Rep. 
877,   64   S.   W.   460. 

Actions  for  injuries  to  animals  on 
tracks  by  reason  of  the  failure  of  the 
railroad  to  fence  its  tracks,  see  infra, 
VII,  K. 

53.  ,  Ala.^-Seaboard  Air  Line  R.  Co. 
V.  Wright,  148  Ala.  27,  41  So.  461.  Mo. 
Rosentingle  v.  Illinois  Southern  R.  Co., 
122  Mo.  App.  492,  99  S.  W.  788.     Tex. 
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struction  of  or  failure  to  maintain  a  private  crossing,'*  or  the  im- 
proper guarding  or  negligent  condition  of  premises  upon  which 
alterations  or  improvements  are  being  made,^"  the  negligent  'con- 
struction of  a  substitute  highway  which  has  taken  the  place  of  one 
appropriated  by  the  railroad  to  its  own  use,°^  or  the  unauthorized 
obstruction  and  closing  of  a  public  street.*'  Facts  showing  the  proper 
venue  should  be  alleged."' 

A  supplemental  complaint  may  be  filed  to  recover  for  injuries  in- 
flicted subsequent  to  the  filing  of  the  complaint.^* 

The  plea  or  answer  should  conform  to  the  general  rules  elsewhere 
treated.'" 


Missouri,  K.  &  T.  Ry.  Co.  v.  Wetz,  38 
Tex.  Civ.  App.  563,  87  S.  W.  373. 
See  supra,  TV,  T),  1. 

[a]  The  particular  cattleguards 
which  are  out  of  repair  need  not  be 
specified  where  the  land  owned  by 
plaintiff  is  described  with  certainty. 
Atlanta  &  B.  A.  L.  Ey.  Co.  v.  Brown, 
158  Ala.  607,  48  So.  73. 

[b]  PlaiutiS's  ownership  of  the 
laud  must  be  alleged.  Central  of  Geor- 
gia E.  Co.  V.  Sturgis,  149  Ala.  573,  43 
So.  96.  And  see  Missouri,  K.  &  T. 
Ey.  Co.  V.  Wetz,  38  Tex.  Civ.  App. 
563,  87  S.  W.  373,  an  allegation  that 
defendants'  railroad  passes  over  plain- 
tiff's la,nd  is  sufficient. 

[c]  A  demand  (1)  to  conBtruct  a 
eattleguard  must  be  made  and  pleaded 
but  it  is  unnecessary  to  make  or  plead 
a  demand  that  a  defective  guard  be 
placed  in  a  state  of  repair.  Atlanta 
&  B.  A.  L.  Ey.  v.  Brown,  158  Ala. 
607,  48  So.  73.  (2)  It  need  not  be 
alleged  that  when  the  demand  for  con- 
struction was  made,  there  was  a  neces- 
sity for  the  eattleguard.  Atlanta  &  B. 
A.  L.  Ey.  V.  Brown,  158  Ala.  607,  48 
So.  73. 

[d]  Conjunctive  allegation  of  fail- 
ure to  erect  and  failure  to  properly 
maintain  cattleguards  is  not  demur- 
rable as  stating  two  causes  of  action. 
Atlanta  &  B.  A.  L.  Ey.  v.  Brown,  158 
Ala.  607,  48  So.   73. 

54.  Zook  1).  Illinois  Cent.  E.  Co.,  25 
Ky.  L.  Eep.  2194,  80  S.  W.  211.  And 
see  supra,  IV,  D,  1. 

[a]  The  way  or  crossing  must  be 
described  with  definiteness.  Lamphier 
V.  Worcester  &  N.  E.  Co.,  33  N.  H. 
495. 

fb]  If  the  action  Is  by  the  owner 
of  land  he  need  not  aver  that  he  is 
in  possession.  Zook  v.  Illinois  Cent.  E. 
Co..  25  Ky.  L.  Eep.  2194,  80  S.  W. 
211. 
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[c]  If  plaintllf's  claim  is  based  upon 
a  prescriptive  right  an  averment  that 
he  had  continually  used  the  crossing 
under  a  claim  of  right  for  the  statutory 
period  is  a  statement  of  fact  and  is 
■sufficient.  Zook  v.  Illinois  Cent.  E.  Co., 
25  Ky.  L.  Eep.  2194,  80  S.  W.  211.  See 
Lake  Erie  &  W.  E.  Co.  v.  Hoff,  25 
Ind.  App.  239,  56  N.  E.  925,  and  the 
title  "Title." 

55.  Coles  V.  Boston  &  M.  E.  E.,  223 
Mass.  408,  111  N.  E.  893. 

56.  Hall  V.  Houston  &  T.  C.  E.  Co., 
52  Tex.   Civ.   App.   90,   114  S.  W.   891. 

57.  See  infra,  this  note. 

[a]  Damages  occasioned  by  the  di- 
version of  travel  from  the  street  must 
be  shown  to  have  been  the  proximate 
result  of  the  act  of  which  complaint 
is  made.  Gulf,  G.  &  S.  F.  Ey.  Co.  v. 
Koch  (Tex.  Civ.  App.),  144  S.  W. 
1035. 

[b]  The  manner  and  place  ,at  which 
the  street  was  closed  must  be  set  forth. 
Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Koch  (Tex. 
Civ.  App.),  144  S.    W.   1035. 

58.  East  Georgia  &  F.  E.  Co.  v. 
King,  .91  Ga.  519,  17  S.  E.  939.  See 
supra,  IV,  E,  2,  and  the  title  "Venue." 

59.  Vandalia  E.  Co.  v.  Teager,  60 
Ind.  App.  118,  110  N.  E.  230.  See  also 
the  title  "Supplemental  Pleading." 

60.  See  generally  the  titles  "An- 
swers;" "Denials;"  "Pleas,"  and 
titles  dealing  with  particular  kinds  of 
pleas  and  defenses. 

[a]  Suflaciency  of  Cattle  -  Guards, 
Averment  that  cattleguards  were  such 
as  were  constructed  by  other  railroads 
is  insufficient  as  an  averment  that  they 
were  reasonably  sufficient  for  the  pur- 
pose of  turning  stock.  Seaboard  Air 
Line  E.  Co.  v.  Wright,  148  Ala.  27, 
41   So.   461. 

[bl  The  averment  that  an  ob- 
stru'Ction  in  a  stream  was  constructed 
by  the  railroad  for  and  was  the  prop- 
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4.  Trial.  —  The  genera,!  rules  governing  trials  are  f oliowed  in 
this  class  of  cases.®^  The  evidence  and  instructions  shotild  conform 
to  the  issues  made.'^  Questions  of  fact  must  be  submitted  to  the  jury- 
in  accordance  with  the  general  rules  elsewhere  discussed, °^  that  where 
the  evidence  is  conflicting  or  different  inferences  may  reasonably  be 
drawn  therefrom,  the  matter  is  one  for  the  jury  to  determine."* 

Variance.  —  The  pleadings  and  the  proof  must  substantially  conform 
in  all  material  respects.®" 

F.  R'AiLRO-iD  Construction  Contracts.  —  In  accordance  with 
general  rules  elsewhere  discussed,"'  an  action  may  be  maintained  upon 
a  railway  construction  contract,  either  to  recover  the    damages   for 


ei'ty  of  a  municipality,  states  a  de- 
fense. De  Baker  v.  Southern  Califor- 
nia By.  Co.,  106  Cal,  257,  39  Pae.  610, 
46  Am.  St.  Eep.  237. 

61.  See  the  title  "Trial." 

[aj  Proof  of  possession  of  the  real 
property  claimed  to  have  been  injured, 
is  sufficient  prima  facie  evidence  of 
ownership  to  support  a  recovery.  Choc- 
taw, O.  &  G.  E.  Co.  V.  Eice,  7  Ind. 
Ter.  514,  104  S.  W,  819. 

[b]  If  failure  to  e^ect  and  maintain 
a  proper  fence  or  cattleguards  is 
charged  a  judgment  will  be  sustained 
on  proof  of  a  default  in  either  par- 
ticular. Deal  V.  St.  Louis,  I.  M.  &  S. 
By.  Co.  (Mo.  App.),  129  S.  W.  52. 
Com/pare  Atlanta  &  B.  A.  L.  Ey.  a. 
Brown,  158  Ala.  607,  48  So.  73. 

62.  See  generally  the  titles  "In- 
structions;" "Issues  in  Pleading  and 
Practice;"  "Variance  and  Failure  of 
Proof." 

[a]  The  Sfoot  must  be  limited  (1) 
to  the  specific  acts  of  negligence 
(LowenBtein  v.  Missouri  Pacific  Ey. 
Co.,  110  Mo.  App.  686,  85  S.  W.  625. 
See  the  title  "Negligence."),  or  (2) 
specific  injuries  (Baltimore  &  O.  E.  E. 
Co.  V.  Lersch,  58  Ohio  St.  639,  51  N.  E. 
543)  alleged. 

63.  See  the  title  "Province  of 
Judge  and  Jury." 

64.  See  infra,  this  note. 

[a]  Depreciation  in  value  of-  plain- 
tiff's property  by  reason  of  construc- 
tion of  railway.  Cantelou  v.  Trinity 
&  B.  V.  Ey.  Co.  (Tex.  Civ.  App.),  101 
S.  W.  1017. 

[b]  Existence  of  Drains  or  Ditches. 
Grimes  v.  St.  Louis  &  S.  W.  E.  Co., 
184  Mo.  App.  117,  168  S.  W.  317. 

[c]  Sufficiency    of    culverts,    drains 
or  bridges,  where  damage  was  caused  ! 
by  flooding.     Carson  v.  Missouri,  K.  & 
T.  Ey.  Co.  (Mo.  App.),  190  S.  W.  949; 
South  Side  Eealty  Co.  v,  St,  Louis  ^ 


S.  F.  E.  Co.,  154  Mo., App.  364,  134 
S.  W.  1034;  Pence  v.  Galveston,  H.  & 
S.  A.  Ey.  Co.  (Tex.  Civ.  App.),  190  S, 
W.  538;  Missouri,  K.  &  T.  Ey.  Co, 
V.  Evans  (Tex.  Civ.  App.),  183  S.  W. 
93. 

[d]  Extent  of  damage  due  to  de 
fendaut's  acts  where  other  causes  con 
curred.  Chicago,  E.  I.  &  P.  E.  Co.  v. 
Hawkins,  116  Ark.  588,  172  S.  W.  255 
Ohio  &  M.  Ey.  Co.  v.  Combs,  43  111. 
App.  119,  affirmed,  142  111.  187,  31  N 
E.  598. 

[e]  Whether  rainstorm  was  so  un- 
usual as  to  amount  to  an  act  of  God, 
Eeed  v.  Chicago,  B.  &  Q.  E.  Co.,  98 
Neb.   19,  151  N.  "W.  936. 

[fj  Whether  sickness  was  proxi- 
mately due  to  stagnant  water  caused 
by  railro,ad's  negligence.  Central  of 
Georgia  E.  Co.  v.  Conville,  8  Ala.  App. 
520,  62  So.  973,  whether  sickness  in 
plaintiff's  family  was  caused  by  stag- 
nant water  caused  to  stand  on  his  land 
by  the  negligent  act  of  defendant. 

[g]  Sufficiency  of  Sidewalk  or  High- 
way Crossing.  —  Southern  E.  Co.  v. 
Clarke,  106  Va.   496,  56   S.  E.   274. 

[h]  Contributory  Negligence  of 
Plaintiff. — la.— Hemphill  v.  Cedar  Eap- 
ids  &  L  C.  Ey.  &  L.  Co.,  169  Iowa 
498,  151  N.  W.  449.  Tex.— Dallas  & 
G.  Ey.  Co.  V.  Able,  72  Tex.  150,  9 
S.  W.  871.  Va.— Louisville  &  N.  E. 
Co.  V.  O'Neil,  119  Va.  611,  89  S.  E. 
862.    See  the  title  "Negligence." 

65.  See  generally  the  title  "Vari- 
ance and  Failure  of  Proof." 

[a]  Description  and  location  of 
property  must  be  proved  as  alleged 
where  the  proximity  of  the  railway  to 
the  premises  is  the  vital  fact  in  the 
case.  Wisconsin  Central  E.  Co.  v. 
Wieczorek,  151  111.  579,  38  N.  E.  678. 

66.  See  the  title  "Implied  and  Ex- 
press Agreements." 
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its  breach,'^  or  the  contract  price,**  or  in  assumpsit  to  recover  the 
reasonable  value  of  services  rendered  and  materials  furnished.^'  Spe- 
cific performance  of  the  contract  cannot  be  had.''" 

G.  CRiMiisTAii  Offenses.  —  An  indictment  based  upon  the  improper 
or  unauthorized  construction  or  maintenance  of  a  railroad,  should 
state  the  facts  constituting  the  offense  with  directness  and  certainty/^ 
Depending  upon  the  particular  crime  intended  to  be  charged,  it  must 
appear  that  the  railroad  has  been  constructed  in  or  across  the  high- 
way without  authority,^^  or  in  an  unauthorized  or  illegal  manner/^ 


67.  TJ.     S. — American     Bonding     &  i 
Trust  Co.  V.  Baltimore  &  O.  S.   W.  B.  | 
Co.,   124   Fed.    866,    60    C.    0.     A.     52.1 
Ala. — Tennessee   &   C.   E.   Co.   v.   Dan- , 
forth,  112   Ala.   80,   20   So.   502;    Dan- 
forth  V.  Tennessee  &  C.  K.  Co.,  93  Ala. 
614,  11    So.   60.     Tex.— Waco   Tap.   E. 
Co.  V.  Shirley,  45  Tex.  355. 

[a]  That  by  its  terms  the  contract 
can  he  cancelled  and  annulled  for  fail- 
ure to  comply  with  its  terms,  does  not 
prevent  an  action  for  damages.  Amer- 
ican B.  &  T.  Co.  V.  Baltimore  &  O.  S. 
W.  E.  Co.,  124  Fed.  866,  60  C.  C.  A. 
52. 

[b]  The  materiality  of  a  change 
in  plans  and  specifications,  as  excusing 
further  performance,  is  a  question  of 
fact.  American  B.  &  T.  Co.  v.  Balti- 
more &  O.  8.  W.  E.  Co.,  124  Fed.  866, 
60  C.  C.  A.  52. 

[c]  Authorization  of  the  work  by 
the  stockholders  of  the  railroad  need 
not  be  alleged.  Arrington  v.  Savannah 
&  W.  E.  Co.,  96  Ala.  434,  11  So.  7. 

[d]  Variance. — Acts  preventing  per- 
formance, alleged  as  a  defense,  must 
be  proved  as  alleged.  Perry  v.  Hunt, 
62  Ore.  256,  125  Pac.  295. 

68.  Keneflek-Hoflfman  Co.  v.  Ealeigh. 
C.  &  S.  E.  Co.,  171  N.  C.  139,  88 
S.  E.  151.  And  see  Murray  Bros.  Co. 
V.  Aroostook  Valley  E.  Co.,  109  Me. 
350,  84  Atl.  457. 

69.  Eodemer  v.  Hazlehurst,  9  Gill 
(Md.)  288;  Baltimore  &  O.  E.  E.  Co. 
V.  Eesley,  7  Md.  297.  See  the  title 
"Assumpsit;"  "Implied  and  Express 
Agreements." 

[a]  Where  time  is  of  the  essence 
of  the  contract  (1)  and  the  railroad 
is  not  completed  within  the  time  speci- 
fied, there  can  be  no  recovery  of  the 
contract  price,  but  if  there  is  subse- 
quent performance  and  acceptance  of 
the  work  an  action  in  quantum  meruit 
may  be  maintained  (Slater  v.  Emer- 
son, 19  How.  [TJ.  S.]  224,  15  L. 
.ed.  626.     And  see  Emerson  v.  Slater, 
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22  How.  [IT.  S:]  28,  16  L.  ed.  360; 
Lee  V.  New  Haven,  M.  &  W.  E.  Co., 
15  Fed.  Cas.  No.  8,197;  Barker  v.  Troy 
&  E.  E.  Co.,  27  Vt.  766),  in  which  (2) 
the  railroad  could  by  recoupment,  set 
up  the  damages  suffered  by  it  by  reason 
of  the  delay.  Snell  v.  Cottingham,  72 
111.  161. 

70.  V.  S. — Oregonian  Ey.  Co.  v. 
Oregon  Ey.  &  N.  Co.,  37  Fed.  733; 
Boss  V.  Union  Pac.  Ey.  Co.,  Woolw. 
26,  20  Fed.  Caig.  No.  12,080;  Fallon  v. 
Missouri  &  M.  E.  Co.,  1  Dill.  121, 
8  Fed.  Cas.  No.  4,629.  N.  J.— Danforth 
V.  Philadelphia  &  C.  M.  S.  L.  Ey.  Co., 
30  N.  J.  Eq.  12.  Va.— Ewing  v.  Litch- 
field, 91  Va.  575,  22  S.  E.  362. 

71.  State  V.  Chicago,  B.  &  P.  By. 
Co.,  63  Iowa  508,  19  N.  W.  299. 

As  to  indictments  generally,  see  the 
title  "Indictment  and  Information." 

[a]  "It  cannot  be  aided  by  intend- 
ment, nor  omissions  supplied  by  con- 
struction." State  V.  Chicago,  B.  &  P. 
Ey.  Co.,  63  Iowa  508,  19  N.  W.  299. 

[b]  An  allegation  that  the  defend- 
ant is  a  corporation  is  necessary.  Mad- 
isonville,  H.  &  E.  E.  Co.  ■;;.  Com.,  140 
Ky.  255,  130  S.  "W.  1084. 

[c]  Duplicity.  —  Facts  alleged  as 
showing  an  obstruction  of  the  highway, 
but  merely  introductory  to  the  charge 
that  the  defendant  had  failed  to  re- 
construct or  substitute  a  new  highway, 
do  not  render  the  indictment  bad  for 
duplicity.  Com.  v.  Bessemer  &  L.  E. 
E.  E.  Co.,  36  Pa.  Super.  540. 

72.  Palatka  &  I.  E.  B.  Co.  ■».  State, 

23  Fla.  546,  3  So.  158,  11  Am.  St.  Bep. 
395. 

73.  Palatka  &  I.  E.  B.  Co.  v.  State, 
23  Fla.  546,  3  So.  158,  11  Am.  St.  Eep. 
395;  State  v.  Portland,  S.  &  P.  B.  Co., 
58  Me.  46. 

[a]  Where  the  railway  can  raider 
certain  circumstances  be  conBtructed 
across  3,  highway  in  a  legal  manner, 
the  indictment  must  negative  the  exist- 
ence of  the  circumstaneea  which  would 
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or  that  a  highway  crossing  is  maintained  in  a  dangerous  state  of 
repair,^*  or  that  the  obstruction  of  the  highway  was  continued  for 
an  unnecessary  or  unreasonable  length  of  time."  There  must  be 
no  material  variance  between  the  pleading  and  the  proof."  Ques- 
tions of  fact  must  be  submitted  to  the  jury.''''  The  defendant  cannot 
be  compelled  in  the  criminal  proceeding  to  remedy  the  conditions 
complained  of.'" 

V.  ENFORCEMENT  OP  OBLIGATIONS  OF  RAILROADS.  —  A. 
Bonds  and  Mortgages.  —  1.  Actions  by  or  Against  Mortgagees  and 
Trustees.''^  —  Trustees  will  be  required  to  properly  perform  the  func- 
tions of  their  offtce,*"  and  will  be  enjoined  from  the  commission  of 


render  the  construction  of  the  rail- 
road legal.  la. — State  t;.  Chicago,  B. 
&  P.  Ky.  Co.,  63  Iowa  508,  19  N.  W. 
299.  Me.-^State  v.  Portland  &  K.  E. 
Co.,  57  Me.  402.  N.  C— State  v. 
Eoauoke  E.  &  Lumb.  Co.,  109  N.  C. 
860,  13  8.  E.  719.  Compare  State  v. 
Western  Maryland  E.  Co.,  74  W.  Va. 
256,  81  S.  E.  1039. 

[b]  The  mann^  in  which  the  rail- 
road obstructed  the  highway  may  be 
charged  in  general  terms.  State  v. 
Western  Maryland  E.  Co.,  74  W.  Va. 
256,  81  S.  E.  1039. 

[c]  The  status  of  the  road  as  a 
common  or  public  highway  must  be 
stated.  Palatka  &  I.  E.  E.  E.  Co.  v. 
State,  23  Fla.  546,  3  So.  158,  11  Am. 
St.  Eep.  395. 

[d]  Allegation  that  the  acts  were 
"knowingly  and  wilfully"  done  is  un- 
necessary and  will  be  treated  as  sur- 
plusage; it  is  sufficient  to  state  that 
the  acts  were  *nlawfully  done.  State 
V.  Chesapeake  &  O.  E.  Co.,  24  W.  Va. 
809. 

74.  Louisville  N.  E.  E.  Co.  v.  Cam., 
11  Ky.  L.  Eep.  442. 

[a]  It  must  appear  that  the  portion 
of  the  highway  which  was  out  of_  re- 
pair was  within  the  limits  of  the  right 
of  way  at  the  place  of  crossing.  Louis- 
ville &  N.  E.  Co.  V.  Com.,  149  Ky. 
459,  149  S.   W.  898. 

75.  Madisonville,  H.  &  E.  R.  Co. 
V.  Com.,  140  Ky.  255,  130  S.  W.  1084; 
Com.  V.  Morganfleld  &  A.  E.  Co.,  125 
Ky.  235,  101  S.  W.  304. 

[a]  The  words  "unreasonable  length 
of  time"  need  not  be  employed  in  this 
connection.  Illinois  Central  E.  Co.  ■». 
Com.,  138  Ky.  742,  129  S.  W.  94. 

76.  State  v.  Eoanoke  E.  &  Lumb. 
Co.,  109  N.  C.  860,  13  S.  B.  719,  charge 
of  an  obstruction  in  a  highway  and 
proof  of  a  hole  in  a  crossing.    See  the 


title  "Variance  and  Failure  of  Proof." 

[a]  Illustrations.  —  (1)  Under  a 
charge  that  in  consequence  of  the  con- 
struction of  a  railroad  across  a  high- 
way, "said  road  was  rendered  im- 
passable" there  is  no  variance  in  the 
proof  which  shows  an  unlawful  ob- 
struction, even  though  it  fails  to  show 
that  the  road  is  rendered  wholly  im- 
passable. State  V.  Western  Maryland 
E.  Co.,  74  W.  Va.  256,  81  S.  E.  1039. 
(2)  An  erroneous  description  of  the 
highway,  which  could  not  have  misleu 
the  defendant  is  harmless.  Louisville 
&  N.  E.  Co.  V.  Com.,  149  Ky.  459,  149 
S.  W.  898. 

[b]  A  plea  of  former  acauittal,  in 
a  proceeding  for  failure  to  reconstruct 
a  road,  is  not  supported  by  evidence 
that  the  defendant  was  acquitted  under 
an  indictment  charging  the  unlawful 
obstruction  of  a  highway.  Com.  v.  Al- 
legheny Val.  Ey.  Co.,  14  Pa.  Super. 
336. 

77.  See  the  title  '  'Province  of  Judge 
and  Jury." 

[a]  Whether  crossing  is  a  nuisance 
because  of  the  way  it  is  maintained. 
Com.  V.  Philadelphia,  H.  &  P.  E.  E.  Co., 
23  Pa.  Super.  235;  State  v.  Monon- 
gahela  E.  E.  Co.,  37  W.  Va.  108,  16 
S.  E.  519. 

[b]  Whether  the  New,  Substituted 
Road  Is  Sufacient. — State  v.  Western 
Maryland  R.  Co.,  74  W.  Va.  256,  81 
S.  E.  1039. 

78.  Pittsburgh,  V.  &  C.  E.  Co.  v. 
Com.,  101  Pa.  192. 

79.  See  generally  the  titles  "Mort- 
gages;" "Trusts  and  Trustees." 

80.  See  generally  the  title  ' '  Trusts. ' ' 
[a]    A  bill  to  require    trustees    to 

take  possession  of  the  mortgaged  prop- 
erty may  be  maintained.  First  Nat. 
Fire  Ins.  Co.  v.  Salisbury,  130  Mass. 
303. 

Vol.  XXII 


150 


UAILUOADB 


improper  acts.'^  An  accounting  will  be  ordered  whenever  this  is 
necessary  or  desirable,'^  and,  in  case  of  an  abandonment  of  their 
trust  or  dereliction  in  the  performance  of  their  duties,  trustees  will 
be  removed  and  new  trustees  appointed.*^  An  action  may  be  main- 
tained against  them  for  negligence  in  the  performance  or  non- 
performance of  their  duties.^*  Trustees  may  resort  to  the  courts 
whenever  this  is  necessary  to  enforce  the  trust  or  protect  the  rights 
of  the  beneficiaries  thereunder.*^ 

2.  Proper  Application  of  Earnings.  —  The  proper  application  of 
the  income  or  earnings  of  a  railroad  to  a  sinking  or  other  fund,  as 
provided  in  the  mortgage  or  contract  may  be  compelled  in  equity 
by  an  accounting  or  other  appropriate  relief,**  without  a  receivership 
or  foreclosure.*' 

3.  Specific  Enforcement  of  Mortgage.  —  A  court  of  equity  has 
general  jurisdiction  to  specifically  enforce  the  terms  and  stipulations 
of  a  mortgage  and  to  that  end  may  award  any  incidental  equitable 


81.  Eeinaeli  v.  Meyer,  55  How.  Pr. 
(N.  Y.)  283. 

82.  In  re  Eastern  E.  Co.,  120  Mass. 
412;  Cram  v.  Farmers'  Loan  &  Tr.  Co., 

5  Eobt.    (N.  Y.)   226. 

83.  Stevens  v.  Bldridge,  4  Cliff.  348, 
23  Fed.  Cas.  No.  13,396. 

84.  James  v.  Cowing,  82  N.  Y.  449. 

[a]  The  Action  Must  Be  for  the 
Benefit  of  All  the  Bondholders. — ^Frish- 
muth  V.  Farmers'  L.  &  T.  Co.,  95 
Fed.  5. 

[b]  Only  a  beneficiary  under  the 
deed  of  trust  can  maintain  such  an  ac- 
tion. Kaulbach  v.  Knickerbocker  Trust 
Co.,  148  App.  Div.  331,  132  N.  Y. 
Supp.  350. 

[c]  The  mortgagor  is  not  a  neces- 
sary party  to  the  action.  Frishmuth 
v.   Farmers'   L.    &   T.    Co.,    95   Fed.    5. 

85.  New  York  Trust  Co.  v.  Michigan 
Traction  Co.,  193  Fed.  175,  the  right 
to  invoke  the  aid  of  the  courts  cannot 
be  restricted  by  agreement. 

[a]  Specific  performance  of  a  con- 
tract leasing  the  road  may  be  enforced 
by   a   trustee.     Schmidtz   v.   Louisville 

6  N.   E.    Co.,   101   Ky.  441,  41   S.  "W. 
1015,  38  L.  E.  A.  809. 

[b]  Ejectment  to  recover  possession 
of  the  railroad  may  be  maintained. 
Dow  V.  Memphis  &  L.  E.  E.  Co.,  20 
Fed.  260. 

[c]  Application  to  the  court  for  In- 
structions as  to  the  manner  in  which 
the  trust  shall  be  executed,  may  be 
made.  Coe  v.  Beckwith,  31  Barb.  (N. 
Y.)  339,  10  Abb.  Pr.  296,  19  How. 
Pr.  398.  And  see  Craft  v.  Indiana,  D. 
&  W.  Ey.  Co.,  166  HI.  580,  46  N.  B. 
1132. 
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86.  U.  S.— New  York  Trust  Co.  v. 
Michigan  Traction  Co.,  193  Fed.  175. 
Ky. — Schmidt  v.  Louisville  &  N.  E.  Co., 
119  Ky.  287,  84  S.  W.  314.  N.  Y. 
Buel  V.  Baltimore  &  O.  S.  W.  E.  Co., 
24  Misc.  646,  53  N.  Y.  Supp.  749,  by 
the  holder  of  bonds  against  the  rail- 
road company  and  the  trustee  of  the 
bonds.  Ohio. — Lane  v.  Baughman,  17 
Ohio  St.  642,  93  Am.  Dec.  653. 

[a]  In  State  Court. — Jurisdiction  of 
such  an  action  exists  in  the  courts  of 
the  state  in  which  the  trustee  resides, 
although  the  railroad  company  is  a 
non-resident.  Buel  v.  Baltimore  &  O. 
S.  W.  E.  Co.,  24  Misc.  646,  53  N.  Y. 
Supp.  749. 

[b]  A  requirement  of  the  ttnst  de«d 
or  mortgage  that  the  holders  of  one- 
fourth  of  the  bonds  should  Join  in  mak- 
ing a  demand  upon  the  trustee  to  take 
action  before  the  right  to  maintain  an 
action  should  devolve  upon  any  bond 
holder  is  inapplicable  where  the  trustee 
is  clearly  hostile  to  the  interests  of 
the  bond  holders.  Buel  v.  Baltimore 
&  O.  S.  W.  E.  Co.,  24  Misc.  646,  53 
N.  Y.  Supp.   749. 

fc]  Improper  Application  of  Funds 
Will  Be  Enjoined. — Barry  v.  Missouri, 
K.  &  T.  E.  Co.,  36  Fed.  228;  Dayton 
&  Union  Ey.  Co.  «.  Shoemaker's  Exrs., 
3  Ohio  Cir.  Ct.  473,  2  Ohio  Cir.  Dec, 
270. 

[d]  Amount  Improperly  Applied 
Can  Be  Recovered.— United  States  v. 
Kansas  Pac.  Ey.  Co.,  4  Dill.  367,  26 
Fed.  Cara.  No.  15,505,  r^nersed  on  other 
grounds,  99  U.  S.  455,  25  L.   ed.  289. 

87.  New  York  Trust  Co.  v.  Mich- 
igan Traction  Co.,  193  Fed.  175. 
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relief  which  the  circumstances  of  the  particular  case  may  require.'' 

4.  Actions  on  the  Debt.  —  As  in  the  case  of  other  mortgages,'*  an 
action  at  law  may  be  maintained  by  the  trustee  of  a  railroad  mort- 
gage,*" or  by  the  owner  and  holder  of  a  note,  bond,  or  interest 
coupon,*^  which  has  matured  and  remains  unpaid,  to  enforce  pay- 
ment of  the  obligation,  except  where  this  right  is  expressly  waived  by 
the  mortgage  or  deed  of  trust  or  where  statutes  exist  which  declare 
that  there  can  be  but  a  single  action  to  enforce  a  mortgage  or  deed 
of  trust.*^ 

5.  Foreclosure  of  Mortgages.  —  a.  In  Oeneral?^  —  Foreclosure 
proceedings  upon  a  mortgage  of  railroad  property  may  be  maintained 
after  default  although  the  mortgage  contains  a  power  of  sale,  vested 
in  a  trustee  or  provides  other  methods  for  the  enforcement  of  the 
debt.**    Foreclosure  proceedings  of  extensive  railroad  properties  are 


88.  McLane  v.  Placerville  &  S.  V.  E. 
Co.,  66  Cal.  606,  6  Pae.  748;  Shepley 
V.  Atlantic  &  St.  L. '  E.  Co.,  55  Me. 
395. 

[a]  A  sale  of  the  property  may  be 
ordered  in  such  an  action,  where  there 
has  been  a  default  in  payment  of  in- 
terest, though  the  principal  debt  has 
not  matured,  where  the  property  is  in 
danger  of  being  lost.  MoLane  v. 
Placerville  &  S.  V.  R.  Co.,  66  Cal.  606, 
6  Pac.  748. 

[b]  A  contract  to  furnish  addition- 
al security  may  be  specifically  enforced. 
O'Beirne  v.  Allegheny  &  K.  E.  Co.,  151 
N.  T.  372,  45  N.  E.  873. 

89.  See  the  title   "Mortgages." 

90.  Morgan  v.  Kansas  Pac.  Ey,  Co., 
15  Fed.  55,  21  Blatohf.  134. 

91.  XT.  S.  —  Manning  v.  Norfolk 
Southern  E.  Co.,  29  Fed.  838.  Ga. 
Macon  &  Augusta  E.  Co.  v.  Georgia  E. 
&  B.  Co.,  63  Ga.  103.  Minn.— Welch 
V.  St.  Paul  &  Pac.  E.  Co.,  25  Minn. 
314.  Pa.— Philadelphia  &  B.  C.  E.  Co. 
V.  Johnson,  54  Pa.  127. 

[a]  "The  bond  was  the  principal 
debt,  the  mortgage  the  incidental  se- 
curity. Eemedies  peculiar  to  each  ex- 
ist, both  in 'law  and  equity,  but  they 
do  not  clash  and  destroy  each  other, 
they  co-exist."  Philadelphia  &  B.  C. 
E.  E.  Co.  V.  Johnson,  54  Pa.  127. 

[b]  The  Trustee  Is  a  Necessary 
Party  Defendant. — Morgan  v.  Kansas 
Pac.  Ey.  Co.,  15  Fed.  55,  21  Blatchf. 
134, 

92.  See  generally  the  title  "Mort- 
gages." 

[a]  The  fact  that  a  majority  of 
the  bondholders  have  waived  their 
right     to     sue     on     interest     coupons 


does  not  prevent  a  non-consenting  bond- 
holder from  maintaining  an  action  at 
law.  Manning  v.  Norfolk  Southern  E. 
Co.,  29  Fed.  838. 

[b]  A  condition  that  trustees  could 
exercise  ,a  power  of  sale  for  breach  of 
conditions  of  the  bond  only  on  the  de- 
mand of  holders  of  a  specified  amount 
of  the  bonds,  is  inapplicable  to  an 
action  at  law  on  the  debt.  Philadel- 
phia &  B.  C.  E.  Co.  V.  Johnson,  54 
Pa.  127. 

93.  See  the  title  "Mortgages." 

94.  XJ.  S. — Alexander  v.  Central  E. 
of  Iowa,  3  Dm.  487,  1  Fed.  Cas.  No. 
166.  Ind. — Eaton  &  H.  E.  Co.  t).  Hunt, 
20  Ind.  457.  Mjss.— McAllister  v.  Plant, 
54  Miss.  106.  N.  J.— McFadden  v. 
May's  Landing  &  E.  H.  C.  E.  Co., 
49  N.  J.  Eq.  776,  22  Atl.  932. 

See  19  Standard  Pkoc.  888,  et  aeq., 
912. 

[a]  A  clause  requiring  a  reciuest  by 
a  specified  number  of  bondholders  to 
a  trustee  to  proceed  to  sell  under  a 
mortgage  power,  does  not  prevent  the 
trustee  from  instituting  foreclosure  pro- 
ceedings in  court.  Guaranty  Tr.  &  S. 
D.  Co.  V.  Green  Cove  Springs  &  M.  E. 
Co.,  139  U.  S.  137,  143,  11  Sup.  Ct. 
512,  35  L.  ed.  116;  Morgan's  Steam- 
ship Co.  V.  Texas  Central  E.  Co.,  137 
U.  S.  171,  11  Sup.  Ct.  61,  34  L.  ed. 
625. 

[b]  A  clause  giving  to  the  majority 
of  the  bondholders  power  to  require 
the  trustee  to  discontinue  proceedings 
to  exercise  a  power  of  sale  in  the 
mortgage,  gives  them  no  such  control 
over  his  action  to  foreclose  the  mort- 
gage. Toler  V,  East  Tennessee,  V.  ie 
G.  E.  Co.,  67  Fed.  16S. 
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not  conducted  with  all  of  the  limitations  attendant  upon  the  fore- 
closure of  ordinary  real  estate  mortgages;®^  a  strict  foreclosure  will 
seldom  be  ordered."^  Limitations  in  a  mortgage  restricting  the  right 
of  foreclosure  are  strictly  construed,'''  and  while  a  clause  requiring 
a  specific  number  of  bondholders  to  join  in  a  request  to  a  trustee 
to  institute  foreclosure  proceedings  or  a  clause  requiring  bondholders 
to  indemnify  the  trustee  before  institution  of  the  suit  is  legal  and 
will  ordinarily  be  enforced,**  still  if  it  would  be  inequitable  to  insist 
upon  compliance  with  such  conditions,  the  condition  may  be  dis- 
regarded.'^  Foreclosure  proceedings  should  be  prosecuted  with  as 
great  diligence  and  dispatch  as  they  will  reasonably  permit.^  Bond- 
holders will  not  be  allowed  to  control  an  action  instituted  by  a 
trustee.^ 

b.  Jurisdiction.  —  Jurisdiction  is  governed  by  the  general  rules 
elsewhere  treated.^  A  federal  court  which  has  taken  possession  of 
all  of  the  property  of  a  railroad  at  the  instance  of  its  creditors  has 
ancillary  jurisdiction  of  proceedings  to  foreclose  a  mortgage  ir- 
respective of  the  diverse  citizenship  of  the  parties.*     If  a  railroad 


95.  Louisville  Trust  Co.  v.  Louis- 
ville N.  A.  &  C.  E.  Co.,  174  XT.  S. 
674,  19   Sup.   Ct.   827,  43  L.   ed.   1130. 

[a]  The  rights  of  the  mortgagor 
raUioad  or  its  'stockholders,  cannot  be 
preserved  in  the  decree  without  a 
recognition  and  preservation  at  the 
same  time  of  the  rights  of  all  of  the 
creditors  of  the  railroad.  Louisville 
Trust  Co.  V.  Louisville  N.  A.  &  C.  E. 
Co.,  174  U.  S.  674,  19  Sup.  Ct.  827, 
43  L.  ed.  1130. 

96.  Sage  v.  Central  E.  Co.,  99  TJ.  S. 
334,  25  L.  ed.  394;  Ketchum  v.  Dun- 
can, 96  U.  S.  659,  671,  24  L.  ed.  868. 

97.  Guaranty  Trust  &  S.  B.  Co.  v. 
Green  Cove  Springs  &  M.  E.  Co.,  139 
U.  S.  137,  143,  11  Sup.  Ct.  512,  35  L. 
ed.  116;  Lowenthal  v.  Georgia  Coast  & 
P.  E.  Co.,  233  Fed.  1010. 

98.  Chicago  D.  &  V.  E.  Co.  v.  Fos- 
dick,  106  IT.  S.  47,  78,  1  Sup.  Ct.  10, 
27  L.  ed.  47;  Seibert  v.  Minneapolis  & 
St.  L.  Ey.  Co.,  52  Minn.  148,  53  N.  W. 
1134,  38  Am.  St.  Eep.  530,  20  L.  E.  A. 
535. 

[a]  A  clause  requiring  the  trustee 
to  institute  proceedings  on  the  demand 
of  a  majority  of  the  bondholders  does 
not  deprive  the  trustee  of  power  to  in- 
stitute the  action  of  his  own  volition 
after  a  default.  Knickerboc'ker  Trust 
Co.  V.  Oneonta,  C.  &  R.  S.  E.  Co.,  116 
App.  Div.  78,  101  N.  Y.  Supp.  241. 

99.  Cochran  v.  Pittsburg,  S.  &  N. 
R.  Co.,  ]50  Fed.  682;  Linde*  v.  Hart- 
Well  R.  Co.,  73- Fed.  320;  Farmers  Loan 
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&  Trust  Co.  V.  Northern  Pac.  ,B.  Co., 
66  Fed.  169. 

[a]  "If  it  appears  that  the  trustee 
refuses  or  neglects  to  act,  or  stands  in 
a  hostile  position,  or  has  assumed  a 
position  prejudicial  to  the  interest  of 
the  cestui  que  trust,  the  rule  is  put 
aside  and  the  cestui  que  trust  admitted 
to  represent  his  right,  because  in  such 
case  the  trustee  has  not  or  cannot  fully 
and  faithfully  represent  them."  Low- 
enthal V.  Georgia  Coast  &  P.  R.  Co.,  233 
Fed.  1010. 

[b]  Failure  To  Offer  Indemnity. — ^If 
it  appears  that  the  trustee  has  iJo  in- 
tention of  complying  with  a  demand, 
an  offer  to  indemnify  is  unnecessary. 
Lowenthal  v.  Georgia  Coast  &  P.  B. 
Co.,  233  Fed.   1010. 

1.  Ex  parte  Equitable  Trust  Co.,  231 
Fed.  571,  145  C.  C.  A.  457. 

2.  Phillips  V.  Southern  Division 
Cumberland  &  O.  E.  E.  Co.,  110  Ky. 
33,  49,  60  S.  W.  941. 

3.  See  the  title  "Jurisdiction,"  and 
17  Standard  Peoc.  ■  919,  et  seq. 

As  affected  by  amount  in  contro- 
versy, see  17  Standard  Pboc.  887. 

[a]  Where  the  amount  of  the  mort- 
'gage  debt  is  sufficient,  the  fact  that 
the  default  is  in  reference  to  payments 
of  interest  so  small  in  amount  as  not 
to  be  T^ithin  the  jurisdiction  of  the 
court  is  immaterial.  Lowenthal  v.  Geor- 
gia Coast  &  P.  E.  Co.,  233  Fed.  1010. 

4.  Toledo,  St.  L.  &  K.  C.  E.  Co.  v. 
Continental  Trust  Co.,  95  Fed.  497,  36 
C.  0.  A.  155.    See  Mercantile  Trust  Co, 
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lies  in  two  or  more  states  an  action  to  foreclose  a  mortgage  upon  its 
property  may  be  instituted  in  any  state  in  which  the  mortgaged  prop- 
erty lies,^  and  the  court  which  first  acquires  jurisdiction  of  the  subject 
matter  will,  under  general  principles,  elsewhere  discussed,^  based  upon 
rules  of  convenience  and  comity,  be  treated  as  the  court  of  primary 
jurisdiction.  A  court  having  jurisdiction  of  the  subject  matter  and 
of  the  parties,  may  order  the  foreclosure  of  a  mortgage  and  a  sale 
of  the  railroad  although  portions  of  the  railroad  lie  in  different 
states,'  though  title  passes  in  such  cases  by  the  execution  of  the  con- 
veyance and  not  by  force  of  the  decree.'  If  a  receiver  is  appointed 
in  a  foreclosure  action  over  a  railroad  the  property  "of  which  lies  in 
different  states,  it  is  only  by  virtue  of  comity  that  the  possession 
of  the  receiver  of  property  in  another  state  will  be  recognized,^  and 
an  ancillary  suit  merely  to  obtain  the  recognition  of  such  a  receiver 
in  another  state,  will  not  lie.^"  The  pendency  of  an  action  in  a  state 
court  by  a  trustee  for  the  foreclosure  of  the  mortgage  is  no  bar  to 
the  maintenance  of  a  similar  action  by  a  bondholder,  in  the  federal 
courts.^^ 

c.  Parties.  —  The  rules  governing  the  matter  of  parties  to  actions 
for  the  foreclosure  of  railroad  mortgages  are  in  general  the  same'  as 
those  applying  to  other  classes  of  mortgage    foreclosure    actions.^^ 


V.  Atlantic  &  P.  E.  Co.,  70  Fed.  518; 
Farmers'  Loan  &  Trust  Co.  v.  Houston 
&  T.  C.  R.  Co.,  44  Fed.  115. 

[a]  A  foreclosure  decree  may  be 
given,  prior  to  the  ascertainment  of 
the  respective  rights  of  creditors;  fhe 
two  proceedings  remain  essentially  in- 
dependent. Toledo,  St.  L.  &  K.  C.  E. 
Co.  V.  Continental  Tr.  Co.,  95  Fed. 
497,  36  C.  C.  A.  155. 

5.  Woodbury  v.  Allegheny  &  K.  E. 
Co.,  72  Fed.  371;  Lynde  v.  Columbus, 
C.  &  I.  C.  E.  Co.,  57  Fed.  993;  Mead 
V.  New  York,  H.  &  N.  E.  Co.,  45  Conn. 
199. 

6.  See  17  Standard  Pkoc.  799,  et 
seq.;  19  Standard  Proc.  920. 

7.  IT.  S.— Muller  v.  Dows,  94  U.  S. 
444,  24  L.  ed.  207;  International  Bridge 
&  T.  Co.  V.  Holland  Trust  Co.,  81  Fed. 
422,  26  C.  C.  A.  469.  Ga.— Georgia 
Southern  E"".  Co.  v.  Mercantile  Tr.  & 
Dep.  Co.,  94  Ga.  306,  21  S.  E.  701,  47 
Am.  St.  Eep.  153,  32  L.  E.  A.  208. 
lU.— Craft  V.  Indiana,  D.  &  W.  Ey. 
Co.,  166  111.  580,  46  N.  E.  1132.  Pa. 
McElrath  v.  Pittsburgh  &  S.  E.  Co.,  55 
Pa.  189. 

See  19  Standard  Proc.  921. 

8.  Lynde  v.  Columbus,  C.  &  I.  C. 
Ey.  Co.,  57  Fed.  993. 

[a]  Until  the  conveyance  is  exe- 
cuted the  lien  of  the  mortgage  on  prop- 
erty in  another  state  is  unaffected  and 


a  suit  to  foreclose  may  be  maintained. 
Lynde  v.  Columbus,  C.  &  I.  C.  Ey.  Co., 
57  Fed.  993. 

9.  Farmers  Loan  &  Trust  Co.  v. 
Northern  Pac.  E.  Co.,  69  Fed.  871.  See 
Mercantile  Tr.  Co.  v.  Kanawha  &  O. 
Ey.  Co.,  39  Fed.  337,  and  the  title 
"Receivers." 

10.  Mercantile  Trust  Co.  v.  Kanawha 
&  O.  Ey.  Co.,  39  Fed.  337.  And  see 
Atkins  V.  Wabash,  St;  L.  &  P.  Ey.  Co., 
29  Fed.  161. 

11,  Woodbury  v.  Allegheny  &  K.  E. 
Co.,  72  Fed.  371;  Beekman  v.  Hudson 
Eiver  W.  S.  E.  Co.,  35  Fed.  3. 

Compare  17  Standard  Proc.  812;  19 
Standard  Peocv  920. 

[a]  The  fact  that  a  state  couot  has 
enjoined  prosecution  of  a  foreclosure 
action  does  not  prevent  maintenance  of 
such  an  action  in  a  federal  court  in 
another  state,  Woodbury  v.  Allegheny 
&  K.'  E.  Co.,  72  Fed.  371, 

12,  See  the  title  "Mortgages." 

[a]  Prior  mortgagees  are  not  indis- 
pensable parties.  Young  v.  Montgom- 
ery &  E.  E.  Co.,  2  Woods  606,  30  Fed. 
Cas.  No.  18,166. 

[b]  Encumbrancers  pendente  lite 
are  not  necessary  parties.  Youngman 
V.  Elmira  &  W.  E.  Co.,  65  Pa.  278. 

[c]  An  Advfllrse  Claimant  Is  Not  a 
Proper   Party. — Chicago,   M.    &   S.   P, 
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Receivers  having  all  the  property  of  the  railroad  in  their  possession 
need  not  be  made  formal  parties  defendant  in  foreclosure  proceedings.^^ 
The  trustee  in  a  railroad  mortgage  or  deed  of  trust  is  the  proper- 
person  to  institute  an  action  for  the  foreclosure  of  the  mortgage  or 
deed  of  trust,^*  and  it  is  not  necessary  that  the  beneficiaries  of  the 
trust  be  joined  as  plaintiffs/'  or  made  defendants  to  the  action.^" 
Bondholders  may,  however,  unless  prevented  by  the  terms  of  the 
mortgage,  institute  a  foreclosure  action  which  is  representative  in 
character  and  inures  to  the  benefit  of  all  other  bondholders  similarly 
situated.^'     Where  the  suit  is  instituted  by  individual  bondholders, 


Ey.  Co.  V.  Des  Moines  Unioq  Ey.  Co., 
165  Iowa  35,  144  N.  W.  54. 

[d]  A  lessor  whose  lease  is  superior 
to  the  mortgage,  is  not  a  necessary 
party.  Grand  Trunk  E.  Co.  v.  Cen- 
tral Vermont  E.  Co.,  88  Fed.  622. 

[e]  The  lessee  of  the  railroad  is  a 
proper  party  defendant.  Beekman  v. 
Hudson  Eiver,  W.  S.  E.  Co.,  35  Fed.  3. 

[f]  The  assignor  of  bonds  is  not  a 
necessary  party  defendant.  Hale  v. 
Nashua  &  L.  E.  E.,  60  N.  H.  333. 

[g]  Where  a  state  has  issued  bonds 
to  aid  in  the  construction  of  a  railroad, 
neither  the  state  nor  holders  of  the 
bonds  are  necessary  parties  to  the  fore- 
closure of  a  mortgage  on  the  property 
of  the  railroad.  McKittrick  v.  Arkan- 
sas Central  E.  Co.,  152  V.  S.  473,  14 
Sup.  Ct.  661,  38  L.  ed.  518. 

[h]  A  state  which  has  endorsed  rail- 
road bonds  is  not  a  necessary  party  to 
an  action  to  foreclose  a  mortgage  se- 
curing the  bonds.  Young  v.  Mont- 
gomery &  E.  E.  Co.,  2  Woods  606,  30 
Fed.  Cas.  No.  18,166. 

[i]  Where  ano1;her  railroad  had  been 
consolidated  with  the  mortgagor  rail- 
road, the  trustee  of  a  mortgage  on  the 
property  of  such  other  railroa'd  should 
be  made  a  party  to  the  action.  Cen- 
tral Trust  Co.  V.  Pittsburgh,  S.  &  N. 
E.  Co.,  93  Misc.  194,  156  N.  Y.  Supp. 
1033. 

13.  Grand  Trunk  E.  Co.  V.  Central 
Vermont  E.  Co.,  88  Fed.  622.  See  the 
title  "Receivers."  But  see  Central 
Trust  Co.  1).  Sheffield  &  B.  Coal,  Iron 
&  Ey.  Co.,  44  Fed.  526. 

fa]  A  temporary  receiver  who  is  not 
vested  with  title  to  the  property  but 
is  a  mere  caretaker  and  custodian  of 
the  property,  need  not  be  made  a 
party  to  the  action.  Herring  v.  New 
York,  L.  E.  &  W.  R.  Co.,  105  N.  Y. 
340,  li!  N.  E.  763. 

14.  Savannah  k  M.  B.  Co.  v.  Lan- 
caster,  62   Ala.   555. 
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[a]  Two  or  more  trustees  should 
join  in  bringing  the  action.  Tilling- 
hast  V.  Troy  &  B.  E.  Co.,  48  Hun  420, 
1  N.  Y.   Supp.  243,  16  N.  Y.  St.   475. 

15.  Grand  Trunk  E.  Co.  v.  Central 
Vermont  E.  Co.,  88  Fed.  622  (where 
by  the  terms  of  the  mortgage,  fore- 
closure by  the  trustee  was  dependent 
upon  a  request  by  bondholders); 
Savannah  &  M.  E.  Co.  v.  Lancaster,  62 
Ala.  555. 

16.  U.  S.— Kerrison  v.  Stewart,  93 
U.  S.  155,  23  L.  ed.  843;  Toler  v.  East 
Tennessee,  V.  &  G.  E.  Co.,  67  Fed. 
168;  Wilmer  v.  Atlanta  &  E.  Air  Line 
E.  Co.,  2  Woods  447,  30  Fed.  Cas.  No. 
17,776;  Campbell  v.  Texas  &  N.  O.  E. 
Co.,  1  Woods  368,  4  Fed.  Cas.  No. 
2,366.  111.— St.  Louis  &  P.  R.  Co.  u. 
Kerr,  153  111.  182,  38  N.  B.  638;  Chi- 
cago &  G.  W.  E.  L.  Co.  V.  Peck,  112 
111.  408.  Ky.— Phillips  v.  Southern 
Division  Cumberland  &  0.  E.  Co.,  110 
Ky.  33,  60  S.  W.  941;  Bardstown  & 
L.  R.  R.  Co.  V.  Metcalfe,  4  Mete.  199, 
81  Am.  Dee.  541,  if  they  are  alleged 
to  be  numerous.  Mass. — Shaw  v.  Nor- 
folk County  E.  Co.,  5  Gray  162. 

17.  Kerp  v.  Michigan  L.  S.  E.  Co., 
14  Fed.  Cas.  No.  7,727. 

[a]  "Though  the  interests  of  the 
bondholders  are  several,  and  not  joint 
or  common,  they  are  properly  joined 
as  parties."  Hale  v.  Nashua  &  L.  R. 
Co.,  60  N.  H.  333. 

fb]  If  the  trustees  are  dead  bond- 
holders may  institute  a  foreclosure 
action.  Galveston  E.  v.  Cowdrey,  11 
Wall.  (U.  S.)  459,  20  L.  ed.  199; 
Stevens  v.  Union  Trust  Co.,  57  Hun 
498,  11  N.  Y.  Supp.  263,  33  N.  Y.  St. 
130. 

[c]  Bondholders  holding  bonds  se- 
cured by  mortgages  of  different  classes 
may  maintain  a  bill  in  behalf  of  them- 
selves and  of  all  of  the  bondholders 
of  the  different  classes.     Galveston  R, 


HAILROADS 


155 


the  trustee  is  a  necessary  party  defendant;"  but  the  other  bond- 
holders are  not  necessary  parties.^^  General  rules  as  to  new  parties 
and  the  right  to  intervene  apply  to  the  class  of  actions  here  under 
consideration.^"  The  intervention  of  persons  to  participate  in  the 
benefits  of  the  decree  will  be  allowed  as  a  matter  of  course.^^  Where 
fully  and  properly  represented  by  the  trustee,  individual  beneficiaries 
or  bondholders  will  not  be  allowed  to  intervenc.^^  But  a  bondholder 
who  sets  up  rights  inconsistent  with  the  interests  and  rights  of  the 
trustee,  Avill  be  allowed  to  intervene  and  protect  those  rights.^'    Stock- 


V.  Cowdrey,  11    Wall.   (U.  S.)   459,   20 
L.  ed.  199. 

18.  U.  S. — Mercantile  Trust  Co.  v. 
Portland  &  O.  E.  Co.,  10  Fed.  604. 
N.  H.— Hale  v.  Nashua  &  L.  B.  E.,  60 
N.  H.  333.  N.  Y.— Stevens  v.  Union 
Trust  Co.,  57  Hun  498,  11  N.  Y.  Supp. 
263,  33  N.  Y.  St.  130. 

[a]  In  an  action  for  the  appoint- 
ment of  a  receiver  to  maintain  fore- 
closure proceedings,  the  trustee  of  the 
bondholders  is  not  an  indispensable 
party  defendant,  nor  are  the  members 
of  a  committee  of  majority  bondhold- 
ers whose  rights  and  claims  are  hos- 
tile to  those  of  the  plaintiff  necessary 
parties.  Lowenthal  v.  Georgia  Coast  & 
P.  E.  Co.,  233  Fed.  1016,  aprmed,  238 
Fed.  795,  151  C.  C.  A.  645. 

19.  Toler  v.  East  Tennessee,  V.  & 
G.  E.  Co.,  67  Fed.  168. 

20.  See  the  title  "Mortgages,"  and 
also  the  titles  "Intervention;"  "Par- 
ties." 

[a]  Unsecured  general  creditors  will 
not  be  allowed  to  intervene.  Herring 
V.  New  York,  L.  E.  &  W.  E.  Co.,  105 
N.  Y.  340,  12  N.  B.  763.  And  see 
Bronson  v.  La  Crosse  &  M.  E.  Co.,  2 
Black  (U.  S.)   524,  17  L.  ed.  347,  35D. 

[b]  Where  a  foreclosure  suit  in  one 
state  is  ancillary  to  another  suit  in 
another  state  a  lien  creditor  may  inter- 
vene although  he  did  not  present  his 
claim  in  the  first  and  main  suit. 
Fidelity  Ins.  Tr.,  etc.  Co.  v.  Shenan- 
doah Val.  E.  Co.,  32  W.  Va.  244,  9 
S.  E.  180. 

[c]  VVliere  possession  of  all  the 
railroad  property  is  in  the  court  under 
receivers  appointed  in  the  forecloBure 
suit,  persons  claiming  interests  or 
rights  in  that  property  will  ordinarily 
be  allowed  to  intervene  in  order  to 
assert  their  rights.  Union  Trust  Co.  v. 
Atchison,  T.  &  S.  F.  R.  Co.,  8  N.  M. 
327,  43  Pac.  701. 

[d]  A  telegraph  company  claiming 
the  right  to   erect  its  telegraph  line 


on  the  railroad  right  of  way  may 
intervene.  Mercantile  Trust  Co.  v.  At- 
lantic &  P.  E.  Co.,  63  Fed.  513. 

[e]  Where  that  portion  of  the  prop- 
erty in  which  a  claimant  is  interested 
was  excepted  from  the  custody  of  the 
receiver,  the  claimant  will  not  be  al- 
lowed to  intervene.  Cutting  v.  Florida 
E.  &  Nav.  Co.,  45  Fed.  444. 

21.  Wilmer  v.  Atlanta  &  E.  Air  Line 
E.  Co.,  2  Woods  (U.  S.)  447,  30  Fed. 
Cas.  No.  17,776;  Toler  v.  East  Ten- 
nessee,  V.   &   G.   E.   Co.,   67   Fed.   168. 

22.  Bowling  Green  Trust  Co.  v.  Vir- 
ginia P.  &  P.  Co.,  132  Fed.  92J;  Toler 
V.  East  Tennessee,  "V.  &  G.  E.  Co.,  67 
Fed.  168;  Clyde  v.  Eichmond  &  D.  E. 
Co.,  55  Fed.  445;  Phillips  v.  Southern 
Divigion  Cumberland  &  O.  E.  Co.,  110 
Ky.  33,  60  S.  W.  941. 

[a]  It  is  within  the  discretion  of 
the  court  to  grant  or  refuse  permission 
to  a  bondholder  to  intervene  for  the 
purpose  of  raising  collateral  issues. 
Lisman  v.  Knickerbocker  Trust  Co., 
211  Fed.  413,  128  C.  C.  A.  85;  William- 
son V.  New  Jersey  S.  E.  Co.,  25  N.  J. 
Eq.  13. 

23.  Central  Trust  Co.  v.  Chicago, 
E.  L  &  P.  E.  Co.,  218  Fed.  336,  134 
C.  C.  A.  144;  Grand  Trunk  E.  Co.  v. 
Central  Vermont  E.  Co.,  88  Fed.  622; 
Toler  V.  East  Tennessee,  V.  &  G.  E. 
Co.,  67  Fed.  168. 

[a]  Where  the  same  person  Is  trus- 
tee under  different  mortgages  his  in- 
terests are  necessarily  conflicting,  and 
representatives  of  bondholders  under 
each  mortgage  will  be  allowed  to  in- 
tervene. Farmers'  Loan  &  Trust  Co. 
V.  Northern  Pac.  E.  Co.,  70  Fed.  423; 
Farmers'  Loan  &  Trust  Co.  v.  North- 
ern Pac.  E.  Co.,  66  Fed.  169,  174. 
But  see  Clyde  v.  Eichmond  &  D.  R. 
Co.,  55  Fed.  445. 

[b]  Committees  of  different  groups 
of  bondholders  may  be  allowed  to  in- 
tervene when  their  claims  are  radically 
at  variance.    Farmers'  Loan  &  Trust 
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holders  of  the  railroad  will  not  ordinarily  he  allowed  to  intervene 
as  parties  defendant,^*  unless  their  interests  are  being  affected  by 
failure  of  the  directors  to  defend  the  action.^"  The  purchaser  at  the 
foreclosure  sale  may  intervene  in  the  action,  where  the  rights  of  all 
persons  interested  have  not  been  fully  determined  by  the  decree  order- 
ing a  sale  of  the  property.^^ 

d.  Pleadings.  —  The  pleadings  in  an  action  to  foreclose  a  railroad 
mortgage  are  governed  by  the  rules  applicable  to  foreclosure  actions 
involving  other  classes  of  mortgages.^' 

e.  Trial,  Judgment  and  Sale.  —  The  trial,  judgment  or  decree,  and 
sale  should  be  in  accord  with  the  general  rules  elsewhere  treated.^^ 


Co.  V.  Cape  Fear  &  Y.  V.  E.  Co.,  71 
Fed.  38. 

[c]  Intervention  to  test  the  validity 
of  a  part  of  the  bonds  will  be  per- 
mitted. Central  Tru'st  Co.  v.  Califoi- 
nia  &  N.  B.  Co.,  110  Fed.  70. 

[d]  Interest  in  the  amount  of  the 
trustee's  compensation  authorizes  the 
allowance  of  intervention  by  a  bond- 
holder. Williams  v.  Morgan,  111  U.  S. 
684,  4  Sup.  Ct.  638,  28  L.  ed.  559. 

24.  Fidelity  Trust  Co.  v.  Elberton  & 
E.  Ey.  Co.,  235  Fed.  1009  (to  litigate 
issues  concerning  the  internal  manage- 
ment of  the  corporation) ;  Central  Trust 
Co.  V.  Marietta  &  N.  G.  E.  Co.,  48  Fed. 
14,  to  attack  the  validity  of  a  con- 
solidation of  railroads. 

25.  Guarantee  Trust  &  S.  D.  Co.  v. 
Duluth  &  W.  E.  Co.,  70  Fed.  803. 

26.  Fitzgerald  v.  Evans,  49  Fed.  426, 
1  C.  C.  A.  307;  Hewitt  v.  Montclair 
Ey.  Co.,  25  N.  J.  Eq.  100,  he  will  not 
be  permitted  to  question  the  decree  of 
foreclosure. 

27.  See  the  title  "Mortgages." 

[a]  Ownership  (1)  sufficiently  al- 
leged. See  Toler  v.  East  Tennessee,  V. 
&  G.  E.  Co.,  67  Fed.  168.  And  also 
Grand  Trunk  E.  Co.  v.  Central  Ver- 
mont E.  Co.,  88  Fed.  622.  (2)  In  an 
action  of  foreclosure  by  a  trustee,  the 
answer  should  Hot  attempt  to  raise  an 
issue  as  to  the  ownership  of  the  bonds 
secured,  this  being  a  matter  to  be  de- 
termined upon  proceedings  after  the 
sale,  for  distribution  of  its  proceeds. 
Sioux  City,  0.  N.  &  W.  E.  Co.  v.  Man- 
hattan Trust  Co.,  92  Fed.  428,  34  C. 
C.  A.  431.  And  see  Knickerbocker 
Trust  Co.  V.  Oneonta,  C.  &  E.  S.  E, 
Co.,  116  App.  Div.  78,  101  N.  Y.  Supp. 
241, 

fb]  Where  bonds  are  issued  pay- 
able to  bearer  ' '  no  rule  of  law  re- 
quires it  to  be  ishown  by  averment  to 
Whom    such   bonds,    or    any    of     them, 
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were  negotiated  in  the  first  instance," 
nor  need  it  be  stated  how  much  was 
paid  for  them  or  when  they  were  is- 
sued. Savannah  &  M.  E.  E.  Co.  v. 
Lancaster,  62  Ala.  555. 

[c]  Trusteeship.  —  The  appointment 
of  the  plaintiff  as  trustee  under  the 
mortgage  should  be  directly  averred; 
a  statement  by  way  of  description  ia- 
defeetive.  Savannah  &  M.  E.  Co.  v. 
lianoaster,  '62  Ala.  555. 

[d]  ITou-payment  sufficiently  al- 
leged. See  Grand  Trunk  E.  Co.  v.  Cen- 
tral Vermont  E.  Co.,  88  Fed.  622. 

[e]  Presentation  of  interest  coupons 
at  the  place  where  by  the  terms  of 
the  mortgage  they  were  made  payable 
need  not  be  averred.  Savannah  &  M. 
E.  Co.  V.  Lancaster,  62  Ala.  555;  Phil- 
adelphia &  B.  E.  Co.  V.  Jolinson,  54 
Pa.  127. 

[f]  Description  of  the  Property. 
See  Grand  Trunk  E.  Co.  v.  Central 
Vermont  E.  Co.,  88  Fed.  622;  Mercan- 
tile Trust  Co.  V.  Kanawha  &  O.  Ey. 
Co.,  39  Fed.  337;  and  see  19  Standard 
Proc.  950. 

[g]  Compliance  with  conditions 
precedent,  see  Cochran  v.  Pittsburg,  S. 
&  N.  E.  Co.,  150  Fed.  682.  See  also 
19  Standard  Proc.  955. 

28.  See  the  title  "Mortgages;"  and 
also  the  titles  "Decrees;"  "Judg- 
ments;"  "Judicial  Sales." 

[a]  Adverse  titles  (1)  cannot  be 
litigated.  Farmers'  Loan  &  Trust  Co. 
V.  Green  Bay  &  M.  E.  Co.,  6  Fed.  100, 
10  Bigs.  203.  See  19  Standard  Proc. 
977.  But  (2)  the  claimant  of  an  ad- 
verse title  made  a  party  to  the  action, 
is  bound  by  the  decree  where  he  has 
not  objected  to  the  jurisdiction  of  the 
court  to  try  the  issue  of  his  title.' 
Chicago,  M.  &  St.  P.  Ey.  Co.  v.  Des 
Moines  Union  Ey.  Co.,  165  Iowa  35, 
144  N.  W.  54.-  See  also  19  Standard 
Proc.  977,  note  48  [e]. 
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The  interlocutory  decree  for  foreclosure  may  be  entered  before  proof 
is  made  of  the  interest  in  the  funds  of  the  respective  owners  of 
bonds.^* 

B.  Actions  on  Debts  Incurred  for  Construction,  Maintenance 
AND  Repair  of  Railroads.  —  1.  In  General.  —  All  the  facts  essential 
to  the  statutory  cause  of  action  must  be  pleaded  in  an  action  on  a 
statute  authouizing  a  recovery  against  the  railroad  company  for  labor 
or  materials  furnished  a  third  person  in  the  construction,,  maintenance 
or  operation  of  the  road.^" 

-  2.  Foreclosxire  of  Liens.  —  a.  In  General.  —  In  some  states  the 
general  mechanic's  liens  laws  are  applicable  to  railroad  companies 
and  actions  to  enforce  such  liens  are  governed  by  the  general  rules 
elsewhere  discussed.^^  In  many  states,  however,  special  statutory 
liens  are  given  to  laborers  upon  or  persons  furnishing  materials  for 
the  construction  or  maintenance  of  railroads.^^  The  mode  of  enforcing 
such  liens,  when  prescribed  by  the  statute,  must  be  substantially 
followed.^* 

b.  Jurisdiction  and  Venue.  —  Jurisdiction  and  venue  are  governed 
by  the  general  rules  elsewhere  treated.^* 


[b]  Reference  to  a  master  will  be 
ordered  (see  generally  the  title  "Eet'- 
erences"),  to  ascertadn  (1)  the  amount 
due  under  the  mortgage  (Central  Trust 
Co.  V.  Unadilla  Val.  B.  Co.,  35  Misc. 
604,  72  N.  Y.  Supp.  189),  or  (2)  the 
ownership  or  validity  of  bonds.  Guar- 
anty Trust  Co.  of  New  York  v.  At- 
lantic Coast  Electric  K.  Co.,  132  Fed. 
68. 

[c]  Provisions  Affecting  the  Fore- 
closuie  Sale. — (1)  A  minimum  price  for 
which  the  property  will  be  sold  ma> 
be  fixed.  Ex  parte  Equitable  Trust 
Co.,  231  Fed.  571,  145  C.  C.  A.  457. 
(2)  A  provision  in  a  mortgage  that  no 
sale  shall  be  made  except  as  therein 
provided  for  is  invalid  and  not  binding 
upon  th«  court.     Guaranty  Trust  &  S. 

D.  Co.  V.  Green  Cove  Springs  &  M.  E. 
Co.,  139  U.  S.  137,  143,  11  Sup.  Ct. 
512,  35  L.  ed.  116.  (3)  Provisions  in 
the  mortgage  regulating  the  manner 
of  sale  by  a  trustee  under  a  power  of 
sale  need  not  be  adopited  by  the  court 
in  ordering  a  foreclosure  sale.  Farmers' 
Loan  &  Trust  Co.  v.  Green  Bay  &  M. 

E.  Co.,  6  Fed.  100,  10  Biss.  203.  (4) 
The  mortgage  bonds  may  be  author- 
ized to  be  applied  upon  the  purchase 
price  in  the  event  that  the  holder  of 
the  bonds  becomes  the  purchaser. 
Farmers'  Loan  &  Trust  Co.  v.  Green 
Bay  &  M.  E.  Co.,  6  Fed.  100,  10  Biss. 
203. 

29.  Toler  V.  East  Tennessee,  V.  & 
G.  E.  Co.,  67  Fed.  168. 


[a]  The  conflicting  claims  of  per- 
sons in  the  bonds  should  not  be  de- 
termined by  the  judgment  in  a  fore- 
closure suit  instituted  by  a  trustee  but 
should  be  left  for  ascertainment  in  the 
proceedings  for  distribution  of  the  sur- 
plus received  at  the  sale.  Knicker- 
bocker Trust  Co.  V.  Oneonta  C.  &  E.  S. 
E.  Co.,  116  App.  Div.  78,  101  N.  Y. 
Supp.   241. 

30.  Chicago  &  N.  E.  E.  Co.  v.  Stur- 
gis,  44  Mich.  538,  7  N.  W.  213,  the 
common  count's  are  insufficient. 

31.  See  the  title  "Mechanics' 
Liens,"  and  Tsutakawa  v.  Kumamoto, 
53  Wash.  231,  101  Pac.  869,  102  Pao. 
766. 

32.  See  the  statutes. 

[a]  The  statutory  lien  Is  exclusive 
of  the  right  to  obtain  a  preference  in 
a  foreclosure  suit.  Van  Frank  v. 
Brooks,  93  Mo.  App.  412,  67  S.  W. 
688. 

33.  See  Central  Trust  Co.  v.  Con- 
don, 67  Fed.  84,  106,  14  C.  C.  A.  314, 
under  Tenneasee  statute. 

[a]  A  suit  in  equity  is  the  remedy 
to  be  employed  in  the  absence  of  a 
specific  remedy.  Noll  &  Thompson  v. 
Cumberland  Plateau  E.  E.  Co.,  112 
Tenn.  140,  79  S.  W.  380.  And  see 
Atlantic  Dynamite  Co.  v.  Baltimore  Se 
S.  W.  E.  Co.,  101  111.  App.  13. 

34.  See  the  titles  "Jurisdiction;" 
"Venue."  See  also  the  title  "Me- 
cbanics'  Liens." 

[a]    In  What  Coujity. — An  action  to 
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c.  Parties.^^  —  Both  the  owner,^°  and  the  lessee  of  a  railroad,^'  are 
necessary  parties  to  the  action  to  enforce  a  lien  upon  the  property. 
If  the  principal  contractor  and  not  the  railroad  is  the  primary  debtor, 
he  is  a  necessary  party  to  the  action.^^  If  a  subcontractor  is  the 
primary  debtor,  he  is  a  necessary  party  defendant,^'  and  the  prin- 
cipal contractor  is  a  proper,*"  if  not  a  necessary,*^  party  defendant. 

d.  Pleadings.*'  —  Since  the  provisions  of  the  statute  creating  the 
lien  must  be  strictly  followed,*'  the  complaint  must  disclose  a  com- 
pliance with  all  the  statutory  requirements.**  It  must  describe  the 
property  so  that  it  can  be  identified,*'  and  set  forth  with  certainty 
the  work  done  or  materials  furnished,*^  apd  must  show  that  the  labor 


enforce  a  lien  may  be  brought  in  the 
county  in  which  the  work  was  per- 
formed, or  in  the  county  in  which  the 
principal  office  of  the  railroad  is  lo- 
cated. Williams  v.  Birmingham  &  N. 
W.  E.  Co.,  r29  Tenn.  680,  168  S.  W. 
160. 

[b]  Jurisdiction  must  be  obtained 
by  the  proper  service  of  process.  Little 
Eock  Trust  Co.  v.  Southern  Missouri  & 

A.  E.  Co.,  195  Mo.  669,  93  S.  W.  944. 
See  the  title  "Service  of  Process  and 
Papers." 

[c]  A  non-resident  claiming  a  lien 
on  property  of  an  insolvent  railroad  i 
company,  which  is  being  administered 
in  a  creditor's  suit,  may  be  brought 
into  court  by  service  of  process  by 
publication.  Connor  v.  Tennessee  C.  E. 
Co.,  109  Fed.  931,  48  C.  C.  A.  730,  54 
L.  E.  A.  687. 

[d]  No  question  of  freehold  is  in- 
volved in  a  suit  to  enforce  a  lien. 
Chicago  &  G.  W.  E.  L.  Co.  v.  Peck,  112 
111.  408. 

35.  See  19  Standard  Peoc.  643,  et 
seq.,  and  generally  the  title  "Parties." 

30.  Little  Eock  Tr.  Co.  v.  Southern 
M.  &  A.  Ey.  Co.,  195  Mo.  669,  93  S. 
W.   944;    Mackler  v.   Mississippi  E.   & 

B.  E.  E.  Co.,  62  Mo.  App.  677.  See 
19  Standard  Prog.   645. 

[a]  The  receiver  of  a  railroad  is 
considered  as  the  owner  under  a  stat- 
ute requiring  the  owner  to  be  made  a 
party.  Central  Trust  Co.  v.  Chicago, 
K.  &  T.  E.  Co.,  54  Fed.  598. 

37.  See  Lyons  v.  Carter,  84  Mo.  App. 
483,  subsequent  lessee  not  a  necessary 
party. 

38.  St.  Louis,  I.  M.  &  S.  E.  Co.  v. 
Love,  74  Ark.  528,  86  S.  W.  395;  East- 
ern Texas  E.  Co.  v.  Davis,  37  Tex.  Civ. 
App.  342,  83  S.  W.  883.  But  see  19 
Standard  Pboc.  648.  •Compare  Little 
Eock  Tr.  Co.  v.  Southern  Mo.  &  A. 
Ey.  Co.,  195  Mo.  669,  93  S.   W.  944, 
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[a]  If  the  cause  of  action  is  based 
on  prepayment  by  the  owner  to  the 
contractor  the  latter  should  be  made  a 
party  to  the  action.  Hilton  Bridge 
Const.  Co.  V.  New  York  C.  &  H.  E. 
E.  Co.,  145  N.  Y.  390,  40  N.  E.  86. 

39.  Atlantic  Dynamite  Co.  v.  Balti- 
more &  O.  S.  W.  E.  Co.,  101  111.  App. 
13;  Luttrell  &  Co.  v.  Knoxville,  L.  Sc 
J.  E.  Co.,  119  Tenn.  492,  105  S.  W. 
565,  123  Am.  St.  Eep.  737.  See  19 
Standard  Proc.  652. 

40.  Moore  v.  Cape  Fear  &  Y.  V.  E. 
Co.,  112  N.  C.  236,  17  S.  E.  152;  WU- 
liams  V.  Birmingham  &  N.  W.  E.  Co., 
129  Tenn.  680,  168  S.  W.  160. 

41.  Austin  &  N.  W.  E.  E.  Co.  e. 
Eucker  &  Montgomery,  59  Tex.  587; 
Jasper  &  E.  Ey.  Co.  v.  Peek  (Tex.  Civ. 
App.),  102  S.  W.  776;  Texas  &  N.  O. 
E.  Co.  V.  Dorman  (Tex.  Civ.  App.), 
62  S.  "W.  1086. 

42.  See  19  Standard  Proc.  657. 

43.  Atlantic  Dynamite  Co.  v.  Balti- 
more &  O.  S.  W.  E.  Co.,  101  111.  App. 
13. 

44.  111. — Atlantic  Dynamite  Co.  v. 
Baltimore  &  S.  W.  E.  Co.,  101  111.  App. 
13.  Ind. — -Dean  v.  Eeynolds,  12  Ind. 
App.  97,  39  N.  E.  763.  N.  C— Moore 
V.  Cape  Fear  &  Y.  V.  E.  Co.,  112 
N.  C.  236,  17  S.  E.  152. 

See  19  Standard  Proc.  657. 

[a]  Notice  to  the  railroad  com- 
pany as  required  by  the  statute,  must 
be  pleaded.  Cairo  &  St.  L.  E.  Co.  v. 
Cauble,  85  111.  555. 

45.  Williams  v.  Birmingham  &  N. 
W.  E.  Co.,  129  Tenn.  680,  168  8.  W. 
160;  Luttrell  &  Co.  v.  Knoxville,  L.  & 
J.  E.  Co.,  119  Tenn.  492,  105  S.  W. 
565,  123  Am.  St.  Eep.  737.  And  see 
Field  V.  Atchison,  T.  &  S.  F.  E.  Co. 
(Mo.  App.),  129  S.  W.  764.  See  19 
Standard  Proc.  675. 

46.  Luttrell  &  Co.  v.  Knoxville,  U 
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was  performed  or  that  the  materials  furnished  were  used  upon  the 
railroad. ^^  It  must  also,  unless  this  is  rendered  unnecessary  by 
statute,*^  disclose  privity  of  contract  between  the  plaintiff  and  de- 
fendant.*'  Where  claims  of  lien  have  been  properly  assigned,^"  they 
may  all  be  joined  in  one  complaint."' 

e.  Judgment  or  Decree.  —  The  judgment  or  decree  follows  the  gen- 
eral rules  elsewhere  treated. °^  A  statutory  lien  which  extends  to  the 
entire  railroad  cannot  be  enforced  by  a  sale  of  a  portion  of  the  rail- 
road property.°^ 

C.  Attachment  and  Execution.  —  The  income  or  earnings  of  a 
railroad  company,  which  have  been  pledged  or  mortgaged,^*  or  its 
property,  necessarily  used  in  the  prosecution  of  its  business  as  a 
common  carrier,""  is  not  in  most  jurisdictions,  subject  to  attachment 
nor  can  it  be  levied  upon  or  sold  under  execution,  in  separate  par- 


&  J.  E.  Co.,  119  Tenn.  492,  105  S.   W. 
5^5,  123  Am.  St.  Eep.  737. 

[a]  In  case  of  douW  as  to  whether 
the  person  ordering  the  work  was  the 
principal  contractor  or  not,  a  bill  may 
be  framed  in  the  alternative  as  a  bill 
to  enforce  a  principal  contractor's  or 
a  sub-contractor's  lien.  Central  Trust 
Co.  V.  Condon,  67  Fed.  84,  14  C.  C.  A. 
314. 

47.  Atlantic  Dynamite  Co.  v.  Balti- 
more &  S.  W.  E.  Co.,  101  111.  App. 
13;  Dean  v.  Eeynolds,  12  Ind.  App. 
97,  39  N.  E.  763. 

48.  Denison  &  N.  E.  Co.  v.  Eaney- 
Alton  Mere.  Co.,  3  Ind.  Ter.  104,  53 
S.  W.  496.  And  see  Moore  v.  Cape 
Fear  &  Y.  V.  E.  Co.,  112  N.  C.  236, 
17  S.  E.  152. 

[a]  An  aproTal  of  the  contract  by 
the  railroad  is  sufficient  in  some  states, 
and  an  allegation  that  materials  were 
furnished  "with  the  knowledge  and 
approval"  of  the  railroad  company  is 
sufficient.  AllingB  Sons  Co.  v.  Cheshire 
St.   E.    Co.,   83    Conn.    82,   75   Atl.   143. 

49.  Tucker  v.  St.  Louis,  I.  M.  &  S. 
Ey.  Co.,  59  Ark.  81,  26  S.  W.  375; 
Cartter  v.  Eome  &  C.  Const.  Co.,  89 
Ga.  158,  15  S.  E.  36. 

50.  As  to  assignability  of  lien,  see 
19  Standard  Peoc.  745. 

51.  Moore  v.  Cape  Fear  &  Y.  V.  E. 
Co.,  112  N.  C.  236,  17  8.  E.  152.  See 
19  Standard  Proc.  747. 

52.  See  19  Standard  Pkoc.  720,  et 
seq. 

[  a]  A  principal  contractor  cannot  be 
held  personally  liable  to  a  third  sub- 
contractor. Ferguson  v.  Despo,  8  Ind. 
App.  523,  34  N.  B.  575. 

[b]  A  non-resident,  who  has  been 
constructively  served  with  process,  can- 


not be  subjected  to  a  personal  judg- 
ment. St.  Louis,  I.  M.  &  S.  E.  Co. 
V.  Love,  74  Ark.  528,  86  S.  W.  395. 

[c]  Personal  judgment  not  neces- 
sary to  enforcement  of  lien.  St.  Louis, 
I.  M.  &  S.  E.  Co.  V.  Love,  74  Ark. 
528,  86  S.  W.  395.  But  see  19  Stand- 
ard Proc.  727. 

53.  U.  S. — Connor  v.  Tennessee  C. 
E.  Co.,  109  Fed.  931,  48  C.  C.  A.  730, 
54  L.  E.  A.  687.  Ky.— Graham  v.  Mt. 
Sterling  Coalroad  Co.,  14  Bush  425,  29 
Am.  Eep.  412.  Mo. — Cranston  v.  Union 
Trust   Co.,   75  Mo.  29. 

Compare  Weddington  v.  Carver,  45 
Tex.  Civ.  App.  68,  IflO  8.  W.  786; 
Hill  V.  La  Crosse  &  M.  E.  Co.,  11  Wis. 
214,  223. 

[a]  Where  a  portion  of  the  rail- 
road system  lies  without  the  state  the 
lien  must  be  adjudged  against  the 
whole  of  the  road  bed  within  the  state. 
Ireland  v.  Atchison,  T.  &  8.  F.  Ey. 
Co.,  79  Mo.  572. 

54.  Dunham  v.  Isett,  15  Iowa  284. 

55.  IT.  S. — Connor  v.  Tennessee  C. 
E.  Co.,  109  Fed.  931,  48  C.  C.  A.  730, 
54  L.  E.  A.  687;  Hall  v.  Sullivan  E. 
Co.,  21  L.  Eep.  138,  11  Fed.  Gas. 
No.  5,948;  Georgia  v.  Atlantic  & 
G.  E.  Co.,  3  Woods  434,  10 
Fed.  Cas.  No.  5,351.  Ohio. — Stew- 
art V.  Wheeling  &  L.  ^B.  Ry.  Co., 
52  Ohio  St.  151,  41  N. 'B.  247,  29 
L.  E.  A.  438;  Lane  v.  Baughman,  17 
Ohio  St.  642,  93  Am.  Dee.  653.  Pa. 
Youngman  v.  Elmira  &  W.  E.  Co.,  65 
Pa.  278. 

[a]  Iiocomotives  and  Cars. — Ocilla 
Southern  E.  Co.  v.  Morton,  17  Ga.  App. 
703,  87  8.  B.  1088;  Central  Trust  Co. 
V.  Moran,  56  Minn.  188,  57  N.  W.  471, 
29  L.  E.  A.  212. 
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eels,""  though  in  some  states  a  contrary,  rule  prevails.'^  If,  however, 
such  process  is  for  the  enforcement  of  a  specific  lien  on  the  property,''* 
or  if  the  right  is  given  by  an  express  statutory  provision,^'  or  if  the 
property  is  of  such  a  character  that  its  use  is  not  essential  to  the 
operation  of  the  railroad  as  an  entirety  and  the  performance  by  the 
railroad  of  its  quasi-public  functions, °°  an  attachment  or  execution 


[b]  Portions  of  the  Bight  of  Way 
or  Easements. — ^U.  S. — East  Alabama 
Ey.  Co.  V.  Doe,  114  U.  S.  340,  5  Sup. 
Ct.  869,  29  L.  ed.  136.  Ga.— Blttick  & 
Maya  v.  Georgia,  F.  &  A.  Ey.  Co.,  142 
Ga.  159,  82'  S.  E.  541.  Md.— MeColgan 
V.  Baltimore  B.  E.  Co.,  85  Md.  519, 
36  Atl.  1026.  Mich.— Lake  Shore  & 
M.  S.  R.  Co.  V.  Grand  Eapida,  102 
Mich.  374,  60  N.  W.  767,  29  L.  E.  A. 
195  (Bale  of  freight  house  and  portion 
of  right  of  way  to  enforce  a  local 
assessment) ;  Hackley  v.  Mack,  60 
Mich,  591,  27  N.  W.  871.  N.  C— Gooch 
V.  McGee,  83  N.  C.  59,  35  Am.  Kep. 
558.  Pa. — Youngman  v.  Elmire  &  W. 
B.  Co.,  65  Pa.  278;  Western  Pennsyl- 
vania By.  Co.  V.  Johnston,  59  Pa.  290. 

[c]  A  safe  used  in  a  station.  North- 
ern Pac.  E.  Co.  V.  Shimmell,  6  Mont. 
161,  9  Pac.   889. 

56.  See  Connor  v.  Tennessee  C.  E. 
Co.,  109  Fed.  931,  48  C.  C.  A.  730,  54 
L.  E.  A.  687,  and  16  Standard  Pboc. 
193,  note  60. 

Levy  on  franchises  and  property  of 
a  corporation,  see  5  Standard  Pkoc. 
672,  et  seq. 

[a]  "The  general  rule  is  that  the 
physical  property  of  a  private  cor- 
poration is  as  subject  to  be  sold  at 
judicial  sale  for  the  enforcement  of 
a  lien,  or  for  the  satisfaction  of  a 
judgment  or  decree  for  debt,  as  the 
property  of  an  individual.  But  an  ex- 
ception •  exists,  upon  principles  of  pub- 
lie  policy,  in  respect  to  the  property 
of  a  quasi  public  corporation  which  is 
essential  to  the  enjoyment  of  its  fran- 
chises for  the  discharge  of  those  pub- 
lic duties  for  which  it  was  created. 
Property  acquired  and  held  as  essen- 
tial to  the  operation  of  quasi  public 
franchises  cannot  be  seized  and  sold 
separate  and  apart  from  the  franchises, 
without  which  the  latter  would  be  in- 
operative." Connor  v.  Tennessee  Cen- 
tral Ey.  Co.,  109  Fed.  931,  48  C.  C.  A. 
730,  54  L.  E.  A.  687..  See  5  Standard 
Proo.  673. 

[b]  An  additional  reason  is  that  one 
creditor  will  not  be  allowed  to  destroy 
a    fund    or    property    to    which    other 
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creditors  have  a  right  to  look  for 
payment.  MeColgan  v.  Baltimore  Belt 
E.  Co.,  85  Md.  519,  36  Atl.  1026. 

[c]  Track  and  road  bed  cannot  be 
levied  upon.  If  any  levy  can  be  made 
upon  the  property  of  the  company, 
aside  from  such  goods  and  chattels  as 
may  be  found  and  seized  and  taken 
into  custody  by  the  sheriff,  it  is  only 
on  the  franchise  of  earning  tolls  as 
provided  by  the  corporation  laws.  See 
also  Detroit  v.  Detroit  City  E.  Co.,  76 
Mich.  421,  43  N.  W.  447,  and  5  Stand- 
ard Peoc.  674. 

57.  Washington  Trust  Co.  ■».  Nor- 
wich &  W.  T.  Co.,  89  Conn.  59,  92 
Atl.  880;  Arthur  v.  Commercial  &  E. 
Bank,  9  Smed.  &  M.  (Miss.)  394,  48 
Am.  Dec.  719,  right  of  way  and  depot. 
Compare  5  Standard  Proc.  673,  notes 
93,  675. 

Levy  on  rolling  stock,  see  5  Stand- 
ard Proc.  575;   3  Standard  Proc.  279. 

68.  McKay  &  Eipley  v.  M.  C.  V. 
E.  Co.,  42  W.  Va.  23,  24  S.  B.  685,  lien 
on  land  sold  for  the  purpose  of  being 
used  as  a  right  of  way. 

59.  Ma;ss. — Hall  v.  Carney,  140  Mass. 
131,  3  N.  E.  14,  cars.  Pa.— Mausel 
V.  New  York,  C.  &  St.  L.  Ey.  Co.,  171 
Pa.  606,  33  Atl.  377,  a  special  writ  of 
fieri  facias  is  employed.  W.  Va. 
Wall  V.  Norfolk  &  W.  E.  Co.,  52  W. 
Va.  485,  44  8.  E.  294,  94  Am.  St.  Eep. 
948,  64  L.  E.  A.  501. 

60.  Shamokin  Valley  E.  Co.  v.  Liv- 
ermore,  47  Pa.  465,  86  Am.  Dec.  552; 
Plymouth  E.  Co.  v.  Colwell,  39  Pa.  337, 
80  Am.  Dec.  526,  lands  not  dedicated 
to  a  public  use. 

[a]  Locomotives  and  cars  have  been 
held  to  fall  within  this  class.  Ind. 
Louisville,  N.  A.  &  C.  E.  Co.  v.  Boney, 
117  Ind.  501,  20  N.  E.  432,  3  L.  E.  A. 
435.  N.  H.— Boston,  C.  &  M.  E.  v. 
Gilmore,  37  N.  H.  410,  72  Am.  Dec. 
336,  when  not  in  actual  use.  N.  J. 
Williams  Du  v.  New  Jersey  S.  E.  Co., 
29  N.  J.  Eq.  311.  N.  Y.— Beardsley  v. 
Ontario  Bank,  31  Barb.  619;  Stevens 
V.  Buffalo  &  N.  Y.  C.  R.  Co.,  31  Barb. 
590.  See  3  Standard  Proc.  279;  5 
Standard  Proc.  675. 
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may  be  levied  upon  the  property.  In  jurisdictions  in  which  rolling 
stock  of  a  railroad  is  subject  to  levy,  foreign  railroad  cars  temporarily 
within  the  state,  but  not  at  the  moment  actually  engaged  in  inter- 
state commerce,  may  be  attached  or  garnished  ;^^  but  no  direct  inter- 
ference with  the  movement  of  interstate  commerce  will  be  permitted. °^ 

The  property  of  a  railroad  may  be  levied  upon  and  sold  as  an 
entirety  to  satisfy  the  claims  of  creditors.®^  A  sale  of  railroad  property 
which  cannot  be  legally  made  will  be  enjoined. °* 

VI.  SUCCESSION  OP  ONE  RAILROAD  TO  INTERESTS  IN 
ANOTHER.  —  A.  By  Sale.  —  A  contract  for  the  purchase  and  sale 
of  a  railroad  and  its  property  affords  to  the  parties  such  remedies  for 


[b]  An  excess  supply  of  coal  ia 
railroad  yards  may  be  sold  on  execu- 
tion. Louisville  &  N.  R.  Co.  v.  Noel, 
15  Ky.  L.  Eep.  493. 

[c]  Pwsonal  property  taken  into 
possession  by  a  trustee  or  mortgagee 
is  no  longer  subject  to  execution  sale 
on  a  judgment  against  the  railroad. 
Palmer  v.  Forbes,  23  111.  301. 

[d]  Property  which  has  been  aban- 
doned by  the  railroad,  is  subject  to 
levy.  Gardner  v.  Mobile  &  N.  W.  E. 
Co.,  102  Ala.  635,  15  So.  271,  48  Am. 
St.  Eep.  84  (right  of  way  of  defunct 
railroad) :  Benedict  V.  Heineberg,  43 
Vt.  231. 

61.  U.  S. — ^Davis  v.  Cleveland,  C.  C. 
&  St.  L.  E.  Co.,  217  U.  S.  157,  30 
Sup.  Ct.  463,  54  L.  ed.  708,  27  U 
E.  A.  (N".  S.)  823,  18  Ann.  Gas.  907. 
Ga. — Southern  Flour  &  Grain  Co.  v. 
Northern  Pac.  E.  Co.,  127  Ga.  626,  56 
S.  E.  742,  119  Am.  St.  Eep.  356,  9 
L.  E.  A.  (N.  S.)  853.  Mass.— Koontz 
V.  Baltimore  &  O.  E.  Co.,  220  Mass. 
285,  107  N.  E.  973,  L.  E.  A.  1915D, 
838.  N.  H. — De  Eochemont  &  New 
York  Cent.  &  H.  E.  E.,  75  N.  H.  158, 
71  Atl.  868,  139  Am.  St.  Eep.  673,  29 
L.  E.  A.  (N.  S.)  529. 

See  also  10  Standard  Peoc.  411. 

Contra. — HI. — Michigan  Central  E. 
Co.  V.  Chicago  &  M.  L.  S.  E.  Co.,  1 
lU-'App.  399.  S.  C— Seibels  v.  North- 
ern Central  E.  Co.,  80  S.  C.  133,  61 
S.  E.  435,  16  L.  E.  A.  (N.  S.)  1026; 
George  D.  Shore  &  Bro.  v.  Baltimore  & 
O.  E.  Co.,  76  S.  G.  472,  57  S.  E.  526. 
W.  Va.— Wall  V.  Norfolk  &  W.  E.  Co., 
52  W.  Va.  485,  44  S.  E.  294,  94  Am. 
St.  Eep.  948,  64  L.  E.  A.  501.  See 
also  10  Standard  Proc.  411,  note  19. 

Gamisluuent  of  carriers,  see  10 
Standard  Proc.  409. 

62.  Pullman  Co.  v.  Liuke,  203  Fed. 
1017. 


63.  Ga. — Macon  &  Western  E.  Co.  v. 
Parker,  9  Ga.  377.  Minn.— Centra] 
Trust  Co.  V.  Moran,  56  Minn.  188,  57 
N.  W.  471,  29  L.  E,  A.  212.  Ohio. 
Stewart  v.  Wheeling  &  L.  E.  Ey.  Co  , 
53  Ohio  St.  151,  41  N.  E.  247,  29 
L.  E.  A.  438. 

[a]  "The  remedy  of  a  creditor  who 
has  exhausted  property  not  necessary 
to  the  exercise  of  the  franchises  is 
to  obtain  a  receiver,  and  sequester  the 
tolls  or  income,  or  a  decree  subjecting 
the  property  and  its  franchises  to  sale 
as  an  entirety."  Connor  v.  Tennessee 
Central  Ey.  Co.,  109  Fed.  931,  48  C. 
C.  A.  730,  54  L.  E.  A.  687.  See  gen- 
erally the  title  "Receivers." 

[b]  The  corporate  franchise  (1) 
cannot  be  sold  (111. — Hatcher  v.  Toledo, 
W.  &  W.  E.  Co.,  62  111.  477;  BrufEett 
V.  Great  Western  E.  E.  Co.,  25  111. 
310.  Ind.— Louisville,  N.  A.  &  G.  Ey. 
Co.  V.  Boney,  117  Ind.  501,  20  N.  E. 
432,  3  L.  E.  A.  435.  La New  Or- 
leans, S.  F.  &  L.  E.  E.  Co.  V.  Delaware, 
34  La.  Ann.  1225;  State  v.  Morgan,  28 
La.  Ann.  482.  Mont. — Northern  Pac. 
E.  E.  Co.  V.  Shimmell,  6  Mont.  161,  b 
Pac.  889.  See  5  Standard  Proc.  673), 
except  (2)  under  statutory  authority. 
Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Newell, 
73  Tex.  334,  11  S.  W.  342,  15  Am. 
St.  Eep.  788. 

[c]  Effect. — A  sale  of  the  entire 
property  of  a  railroad  with  its  fran- 
chises does  not  affect  the  corporate 
existence.  Gulf,  C.  &  S.  F.  Ey.  Co. 
V.  Newell,  73  Tex.  334,  11  S.  W.  342, 
15  Am.  St.  Eep.  788. 

64.  Ky.— Phillips  v.  Winslow,  18  B. 
Mon.  431,  68  Am.  Dec.  729.  Md.— Mc- 
Colgan  V.  Baltimore  Belt  E.  Co.,  85 
Md.  519,  36  Atl.  1026.  Minn.— Central 
Trust  Co.  V.  Moran,  56  Minn.  188,  57 
N.  W.  471,  29  L.  E."A.  212.  Ohio. 
Lane  v.   Baughman,  17   Ohio   St.   642, 
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its  breach  as  are  open  to  parties  to  other  classes  of  contracts.'^  If 
the  debts  and  obligations  of  a  railroad  company  have  been  assumed 
either  by  agreement  or  under  the  terms  of  a  statute,  by  another  rail- 
road which  has  purchased  all  of  its  property,  a  creditor  of  the  vendor 
may  maintain  his  action  directly  against  the  vendee  as  upon  a  promise 
made  for  his  benefit."" 

B.  By  Lease.  —  A  railroad's  obligations  with  respect  to  the  service 
it  must  afford  the  public,  may  be  enforced  against  the  lessee  of  the 
road  and  property." 

Specific  performance  of  the  terms  of  the  lease  will  Ue  ordered  in 
a  proper  case."* 

C.  By  Contracts  and  Traffic  Agreements.  —  A  valid  traffic 
agreement  by  which  one  railroad  acquires  the  right  to  use  the  tracks 


93  Am.  Dee.  653.    Pa.— Oakland  E.  Co. 
V.  Keenan,  56  Pa.  198. 

Enjoining  execution  generally,  see  16 
Standard  Peoc.  450,  at   seq. 

65.  See  generally  11  Standard  Peoc. 
931,  and  Baker  v.  Smith,  135  Ga.  628, 
70  S.  E.  239. 

[a]  For  a  breach  of  a  covenant  by 
the  vendor  to  settle  all  outstanding 
claims,  the  vendee  may  maintain  an 
action  at  law,  but  not  in  equity.  Baker 
17.  Smith,  135  Ga.  628,  70  S.  B.  239. 

66.  U.  S.— Hanlon  v.  Smith,  175  Fed. 
192,  purchasers  at  a  receiver's  sale  held 
subject  to  an  action  by  creditors.  111. 
St.  Louis,  A.  &  T.  H.  E.  Co.  v.  Miller, 
43  111.  199.  la. — Woodworth  v.  Iowa 
Central  Ey.  Co.,  170  Iowa  697,  149 
N.  W.  522;  Knott  v.  Dubuque  &  S.  C. 
Ey.  Co.,  84  Iowa  462,  51  N.  Wi  57, 
liability  for  personal  injury.  Wis. — ^Lenz 
V.  Chicago  &  N.  W.  E.  Co.,  Ill  Wis. 
198,  86  N.  W.  607. 

[a]  A  specific  remedy  need  not  be 
furnished  by  a  statute  which  imposes 
the  debts  and  obligations  of  one  rail- 
road upon  another  as  a  condition  to  a 
purchase  by  the  latter;  debt  or  assump- 
sit may  be  maintained  i,n  such  a  case. 
St.  Louis,  A.  &  T.  H.  E.  Co.  v.  Miller, 
43  111.  199. 

[b]  The  vendee  railroad  must  be 
made  a  party  defendant  in  order  that 
a  judgment  may  be  rendered  against  it. 
Missouri  Pac.  Ey.  Co.  v.  Scott,  4  Tex, 
Civ.  App.  76,  26  S.  W.  239.  '  And  see 
Hanlon  v.  Smith,  175  Fed.  192. 

[c]  Where  the  vendee  has  assumed 
payment  of  the  liabilities  of  the 
vendor  a  subsequent  clause  of  the 
agreement  attempting  to  deprive  cred- 
itors of  any  ■  rights  under  the  agree- 
ment will  not  be  enforced.  Woodworth 
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V.  Iowa  Central  Ey.  Co.,  170  Iowa  697, 
149  N.  W.  522. 

[d]  If  the  vendor  railroad  is  In- 
solvent and  its  assets  constitute  a 
truist  fund  for  creditors,  ordinarily  the 
action  should  be  maintained  by  one 
creditor  for  the  benefit  of  all  the  cred- 
itors. See  Galveston,  H.  &  S.  A.  E. 
Co.  V.  Butler^  56  Tex.  506. 

[e] ,  Tort  liability — there  is  no  mis- 
joinder of  causes  of  action  where  a 
plaintiff's  claim  against  the  vendor 
railroad  is  based  upon  .a  tort,  and  he 
seeks  to  hold  the  vendee  under  its^ 
contract  with  the  vendor.  Woodworth 
V.  Iowa  Central  Ey.  Co.,  170  Iowa  697, 
149  N.  W.  522;  Knott  v.  Dubuque  &  S. 
C.  Ey.  Co.,  84  Iowa  462,  51  N.  W. 
57. 

67.  People  v.  St.  Louis,  A.  &  T.  H. 
B.  E.  Co.,  176  III.  512,  52  N.  E.  292, 
35  L.  E.  A.  656  (mandamus  lies  to 
compel  the  running  of  a  passenger 
train) ;  State  v.  Mobile,  J.  &  K.  C.  E. 
Co.,  86  Miss.  172,  38  So.  732,  122 
Am.  St.  Eep<  277.  And  see  infra, 
VII,  A. 

[a]  Both  the  lessor  and  the  lessee 
are  necessary  parties  to  the  proceed- 
ing. Chicago  &  N.  W.  Ey.  Co.  v. 
Crane,  113  U.  S.  424,  5  Sup.  Ct.  578, 
28  L.  ed.  1064. 

68.  Schmidtz  v.  Louisville  &  N.  E. 
Co.,  101  Ky.  441,  41  S.  W.  1015,  38 
L.  E.  A.  809;  Southern  E.  Co.  v. 
Franklin  &  P.  E.  Co.,  96  Va.  693,  32 
S.  E.  485,  44  L.  E.  A.  297. 

[a]  Although  the  exercise  of  skill 
and  judgment  for  a  considerable  period 
of  time  is  required,  specific  perform- 
ance may  be  enforced.  Southern  E.  Co. 
V.  Franklin  &  P.  E.  Co.,  96  Va.  693, 
32  S,  E.  485,  44  L.  E.  A.  897. 
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or  facilities  of  another,  may  be  specifically  enforced,'^  or  an  action 
for  damages  for  its  breach  may  be  maintained.'"  But  the  consum- 
mation of"  an  illegal  contract  of  that  character,  or  compliance  with 
its  terms,'^  will  he  enjoined. 

D.  By  Consolidation  and  Merger.  —  The  effect  on  remedies  and 
procedure  of  the  consolidation  or  merger  of  corporations  is  treated 
elsewhere  in  this  work.'^ 

VII.  OPERATION  OF  RAILROADS.  —  A.  Performance  of 
Duty  in  General.  —  By  mandamus,'*  a  railroad  may  be  compelled  to 
operate  its  road  as  a  continuous  line,'^  to  restore  service  upon  or  con- 
tinue the  operation  of  a  portion  of  its  ling  which  it  is  seeking  to 
abandon,'"  and  unless  the  operation  of  that  portion  of  the  line  is 


69.  U.  S. — ^Union  Pac.  Ey.  Co.  v, 
Chicago,  E.  I.  &  P.  E.  Co.,  163  XJ.  S. 
564,  16  Sup.  Ct.  1173,  41  L.  ed.  265; 
Chicago,  B.  &  Q.  E.  Co.  v.  Union  Pac. 
E.  Co.,  74  Fed.  989.  N.  Y. — Prospect 
Park  &  C.  I.  E.  E.  Co.  v.  Coney  Island 
&  B.  E.  E.  Co.,  144  N.  Y.  152,  39  N.  E. 
17,  26  L.  E.  A.  610.  Pa. — Cumberland 
Valley  E.  Co.  v.  Gettysburg  &  H.  Ey. 
Co.,  177  Pa.  519,  35  Atl.  952. 

[a]  Such  Contract  Ordinarily  Not 
Ultra  Vires. — U.  S. — Union  Pac.  Ey. 
Co.  V.  Chicago,  E.  I.  &  P.  E.  Co.,  163 
U.  S.  564,  16  Sup.  Ct.  1173,  41  L.  ed. 
265;  Pittsburgh,  C.  &  St.  L.  Ey.  Co. 
V.  Keokuk  Bridge  Co.,  131  U.  S.  371, 
9  Sup.  Ct.  770,  33  L.  ed.  157.  Ga. 
Graham  v.  Macon,  D.  &  S.  E.  Co.,  120 
Ga.  757,  49  S.  E.  75.  Va.— Norfolk  & 
W.  E.  Co.  V.  Shippers  Compress  Co., 
83  Va.  272,  2  S.  E.  139. 

[b]  Where  the  regulations  of  the 
use  and  the  amount  of  compensation 
were  to  be  agreed  upon  by  the  com- 
panies and  subsequently  the  owner  re- 
fuses to  allow  such  use  upon  any 
terms,  the  court  will  determine  upon 
what  terms  and  conditions  the  right 
may  be  exercised.  Central  Trust  Co. 
V.  Wabagh,  St.  L.  &  P.  Ey.  Co.,  29 
Fed.  546. 

[c]  Equity  -will  enjoin  interference 
with  the  use  of  the  facilities  covered 
by  the  agreement.  Lathrop  v.  Junction 
E.  E.  Co.,   4  Fed.  41. 

70.  Graham  v.  Macon,  D.  &  S.  E. 
Co.,  *0  Ga.  757,  49  S.  E.  75;  Louis- 
ville Bridge  Co.  V.  Louisville  k  N.  E. 
E.  Co.,  106  Ky.  674,  51  S.  W.  185. 

71.  Pennsylvania  E.  Co.  v.  Com.,  3 
Sad.  (Pa.)  83,  7  Atl.  374,  where  con- 
trol of  a  competing  railroad  was  con- 
templated. 

72.  Northern  Securities  Co.  v.  United 


States,  193  U.  S.  197,  24  Sup.  Ct.  436, 
48  L.  ed.  679. 

[a J  Where  the  entire  control  and 
management  of  a  corporation  has  been 
turned  over  to  another  railroad  by  a 
traffic  arrangement,  a  minority  stock- 
holder may  seek  relief.  Earle  v. 
Seattle,  L.  S.  &  E.  E.  Co.,  56  Fed. 
909. 

73.  See  the  title  "Winding  Up  Cor- 
porations." 

74.  Procedure  in  mandamus  see  the 
title  "Mandamus." 

[a]  Against  successor  or  transferee 
of  railroad  on  whom  the  duty  was 
imposed.  Potwin  Place  v.  Topeka  Ey. 
Co.,  51  Kan.  609,  33  Pac.  309,  37 
Am.  St.  Eep.  312;  State  v.  Bridgeton 
&  M.  T.  Co.,  62  N.  J.  L.  592,  43  Atl. 
715,  45  L.  E.  A.  837.  See  supra,  VI, 
B. 

[b]  A  prior  demand  upon  the  rail- 
road that  it  fulfill  its  public  legal 
duty  is  not  required.  State  ex  rel. 
Grinsfelder  v.  Spokane  St.  Ey.  Co.,  19 
Wash.  518,  53  Pac.  719,  67  Am.  St. 
Eep.  739,  41  L.  E.  A.  515;  Northern 
Pac.  E.  Co.  V.  Territory,  3  Wash.  Ter. 
303,  13  Pac.  604. 

75.  Union  Pac.  Ey.  Co.  v.  Hall,  91 
U.  S.  343,  23  L.  ed.  428,  operation 
over  a  bridge  over  the  Missouri  river 
was  required. 

76.  U.  S. — People  v.  Colorado  Cent. 
E.  Co.,  42  Fed.  638;  Talcott  v.  Pine 
Grove,  1  Flip.  120,  23  Fed.  Cas.  No. 
13,735;  Farmers'  Loan  &  Trust  Co.  v. 
Henning,  8  Fed.  Cas.  No.  4,666.  Ark. 
Eowland  v.  Saline  Eiver  E.  Co.,  177 
S.  W.  896.  Conn.— State  v.  Hartford  & 
N.  H.  E.  Co.,  29  Conn.  538,  passenger 
service.  111. — Illinois  Cent.  E.  Co.  v. 
People,  143  111.  434,  33  N.  E.  173,  19 
L.  E.  A.  119.  Kan. — Potwin  Place  v. 
Topeka  By.  Co.,  51   Kr.i.    fioa,  33  Pae. 
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under  the  law,  optional  with  the  railroad/'  to  restore  and  maintain 
connections  with  a  private  switch  track J^'  While  the  discretion  of 
the  railroad  as  to  the  equipment  it  will  employ,  the  state  of  repair 
and  efficiency"  in  which  it  will  inaintain  the  road,''  and  the  frequency 
of  the  service  it  will  furnish,*"  will  not  ordinarily  be  interfered  with, 
mandamus  will  lie  whenever  a  legal  duty  exists,  to  enforce  perform- 
ance of  that  duty  whether  it  be  to  keep  its  road  furnished  with  suit- 
able cars,  engines  and  attendants,^^  in  a  reasonable  state  of  repair,*^ 


309,  37  Am.  St.  Kep.  312.  Net).— State 
V.  Sioux  City  &  P.  R.  Co.,  7  Neb.  357. 
N.  J. — Bridgeton  v.  Bridgeton  &  M.  T. 
Co.,  62  N.  J.  L.  592,  43  Atl.  715,  45 
L.  E.  A.  837.  N.  Y.— People  v.  Al- 
bany &  N.  E.  Co.,  24  N.  Y.  261,  82 
Am.  Dec.  295;  People  v.  New  York 
Central  &  H.  E.  E.  Co.,  28  Hun  543, 
3  Civ.  Proc.  11,  2  McCarty  Civ.  Proc. 
345.  Tex. — State  v.  Sugarland  Ey.  Co. 
(Tex.  Civ.  App.),  163  S.  W.  1047. 
Wash. — State  ex  r-el.  Grinsfelder  v.  Spo- 
kane St. -Ey.  Co.,  19  Wash.  518,  53 
Pac.  719,  67  Am.  St.  Eep.  739,  41  L. 
E.  A.  515. 

[a]  The  unprofitableness  of  the  por- 
tion sought  to  be  abandoned  is  no 
defense.  Ark. — Rowland  v.  Saline  Elv- 
er E.  Co.,  177  S.  W.  896.  Ga.— Savan- 
nah &  O.  Canal  Co.  v.  Shuman,  ?1  Ga. 
400,  17  S.  E.  937,  44  Am.  St.  Eep. 
43.  N.  J.— State  v.  Bridgeton  &  M. 
T.  Co.,  62  N.  J.  L.  592,  43  Atl.  715, 
45  L.  E.  A.  837.  Wash.— State  ex  rel. 
Grinsfelder  v.  Spokane  St.  Ey.  Co.,  19 
Wash.  518,  53  Pac.  719,  67  Am.  St. 
Eep.  739,  41  L.  E.  A.  515.  But  see 
Com.  V.  ritchburg  E.  Co.,  12  Gray 
(Mass.)  180. 

[b]  That  its  employes  have  been 
on  a  sDrike  is  no  answer  to  an  altern- 
ative writ  of  mandate  to  compel  fur- 
nishing adequate  service.  People  v. 
New  York  Central  &  H.  E.  R.  Co., 
28  Hun  (N.  Y.)  543,  3  Civ.  Proc.  11, 
2  McCarty  Civ.  Proc.  345. 

[c]  That  the  occupation  of  streets 
by  a  railroad  is  unauthorized  cannot 
be  urged  by  it  as  a  defense  to  a  peti- 
tion for  a  writ  of  mandate.  State  ex 
ret  Grinsfelder  v.  Spokane  St.  Ey.  Co., 
19  Wash.  518,  53  Pac.  719,  67  Am. 
St.  Eep.  739,  41  L.  R.  A.  515. 

[d]  Operation  of  a  railroad  beyond 
the  limits  of  a  state  cannot  be  ordered 
by  a  state  court.  People  v.  Colorado 
Cent.  E.  Co.,  42  Fed.  638. 

77.  111. — ^People  ex  rel.  Thomas  v. 
East  St.  L.  &  S.  Ey.  Co.,  122  111.  App. 
431.     Tex.— San  Antonio   St.   Ey.   Co. 
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V.  State,  90  Tex.  520,  39  S.  W.  926,  59 
Am.  St.  Eep.  834,  35  L.  E.  A.  662.  Va. 
Sherwood  v.  Atkntic  &  D.  Ey.  Co., 
94  Va.  291,  26  S.  E.  943. 

Compare  Farmers'  Loan  &  Trust  Co. 
V.  Henning,  8  Fed.  Cas.  No.  4,666. 

[a]  Where  two  railroads  have  been 
consolidated,  one  line  of  parallel  tracks 
may  be  abandoned.  People  v.  Eome, 
W.  &  0.  R.  Co.,  103  N.  Y.  95,  8  N.  B. 
369. 

78.  Chicago  &  A.  E.  Co.  v.  Suflfern, 
129  111.  274,  21  N.  E.  824.  And  see 
Dunlop  Lumb.  Co.  v.  Nashville,  C.  & 
St.  L.  E.  Co.,  129  Tenn.  163,  165  S.  W. 
224,  where  injunction  was  held  to  be 
the  proper  remedy. 

79.  Ohio  &  M.  E.  Co.  v.  People,  120 
111.  200,  11  N.  E.  347. 

80.  Chicago  &  A.  E.  Co.  v.  People, 
152  111.  230,  38  N.  E.  562,  26  L.  E. 
A.  224;  Ohio  &  M.  E.  Co.  v.  People, 
120  111.  200,  11  N.  E.  347.  And  see 
People  ex  rel.  Walker  v.  Aurora,  E.  & 
G.  Ey.  Co.,  141  111.  App.  82;  People 
ex  rel.  Linton  v.  Brooklyn  Heights  E. 
Co.,  172  N.  Y.  90,  64  N.  E.  788. 

81.  State  V.  Hartford  &  N.  H.  E. 
Co.,  29  Conn.  538. 

82.  Fla. — State  ex  rel.  Ellig  v.  At- 
lantic Coast  Line  R.  Co.,  53  Fla.  650, 
689,  44  So.  213,  223,  13  L.  E.  A.  (N. 
S.)  320.  Ga.— Savannah  &  O.  Canal 
Co.  V.  Shuman,  91  Ga.  400,  17  S.  E. 
937,  44  Am.  St.  Eep.  43.  Mo.— State 
ex  rel.  Atty.  Gen.  v.  Missouri  Pac.  E. 
Co.,  114  Mo.  283,  21  S.  W.  813. 

[a]  "In  the  selection  of  the  mate- 
rial and  appliances,  and  as  to  the  de- 
tails of  the  dimensions,  number,  etc., 
thereof  to  be  used  in  such  repairs  and 
maintenance,  the  railroad  company  has 
a  proper  discretion  which  will  not  be 
dictated  to  or  interfered  with  by  the 
courts,  unless  abused  to  the  palpable 
detriment  of  the "  public  service  the 
company  has  to  perform.  .  .  .  The 
requirement  of  the  alternative  writ 
that  the  respondent  be  compelled  to 
repair    its   roadbed    so    that    it    shall 
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to  run  suitable  trains,^^  to  furnish  a  particular  stated  service  or  to 
stop  a  particular  number  of  trains  at  a  station,**  to  transport  freight 
and  passengers,*^  furnish  ears,*^  establish  and  maintain  or  re-establish 
a  station,*^  or  to  furnish  equal  facilities  to  all  members  of  the  public, 
without  discrimination.**  Such  duties  are  public  duties  which  for  the 
enforcement  of  M'hich  mandamus  is  the  appropriate  remedy.*®  The 
court's  discretion  in  these  matters  will  be  exercised  with  a  view  to 
the  interests  of  the  public,®"  and  the  writ  will  not  issue  where  per- 
formance of  the  duty  is  impossible.'^ 

In  some  jurisdictions  many  of  these  matters,  such  as  the  adequacy 
of  the  equipment  and  service,  are  within  the  jurisdiction  of  a  state 
commission.®^  The  orders  of  such  commission  are,  in  some  states,  en- 
forced by  mandamus  proceedings,®^  in  others  they  are  enforced  by  a 


have  a  regular,  smooth  and  even  sur- 
face is  not,  under  the  circumstances  of 
this  case,  either  so  vague,  indefinite  or 
uncertain  that  it  cannot  be  intelligent- 
ly answered."  State  ex  rel.  Ellis  v. 
Atlantic  C.  L.  E.  Co.,  53  Fla.  689,  44 
So.  223. 

83.  Metropolitan  West  Side  Elevi 
Co.  V.  Chicago,  261  ni.  624,  104  N.  B. 
165;  People  v.  St.  Louis,  A.  &  T.  H. 
E.  Co.,  176  111.  512,  52  N.  E.  292,  35 
L.  E.  A.  656,  to  run  separate  passenger 
trains  and  not  combination  freight  and 
passenger  trains. 

84.  Ark. — Eowland  v.  Saline  Eiver 
E.  Co.,  177  S.  W.  896,  where  the  duty 
was  imposed  by  a  statute.  And  see 
Eailway  Co.  v.  B 'Shears,  59  Ark.  237, 
27  S.  W.  2.  lU.— IllinoiB  Cent.  E.  Co. 
V.  People,  143  111.  434,  33  N.  E.  173, 
19  L.  E.  A.  119;  People  v.  St.  Louis, 
A.  &  T.  H.  E.  Co.  (111.),  45  N.  E. 
824,  35  L.  E,  A.  656.  Kan.— Potwin 
Place  V.  Topeka  E.  Co.,  51  Kan.  609, 
33  Pac.  309,  37  Am.  St.  Eep.  312.  Mass. 
Com.  V.  Eastern  E.  Co.,  103  Mass.  254, 
4  Am.  Eep.  555. 

85.  Union  Pac.  Ey.  Co.  v.  Hall,  91 
IT.  S.  343,  23  L.  ed.  428;  People  v. 
New  York  Cent.  &  H.  E.  E.  Co.,  28 
Hun  543,  3  N.  T.  Civ.  Proc.  11,  2 
McCarty  Civ.  Proc.  345. 

86.  Loraine  -w.  Pittsburg,  J.  E.  &  B. 
E.  Co.,  205  Pa.  132,  54  Atl.  580,  61 
L.   E.  A.   502. 

87.  State  v.  New  Haven  &  N.  Co., 
37   Conn.   153.     And   see  supra,  II,  B. 

88.  lU.— Chicago  &  A.  E.  Co.  v.  Suf- 
fern,  129  111.  274,  21  N.  E.  824.  UtalL 
State  lex  Tel.  Skeen  v.  Ogden  Eapid 
Transit  Co.,  38  Utah  242,  112  Pae. 
120.  Wash. — Northwestern  Warehouse 
Co.  V.  Oregon  E.  &  N.  Co.,  32  Wash. 
218,  73  Pae.  388, 


89.  Potwin  Place  v.  Topeka  Ey.  Co., 
51  Kan.  609,  33  Pac.  309,  37  Am.  St. 
Eep.  312. 

90.  People  v.  Colorado  Cent.  E.  Co., 
42  Fed.  638;  Totwin  Place  v.  Topeka 
Ey.  Co.,  51  Kan.  609,  33  Pac.  309,  37 
Am.  St.  Eep.  312. 

91.  U.  S. — People  v.  Colorado  Cent. 
E.  Co.,  42  Fed.  638.  111.— -Ohio  &  M. 
E.  Co.  V.  People,  120  111.  200,  11  N.  E. 
347,  lack  of  sufficient  funds.  Kan. 
State  V.  Dodge  City,  M.  &  T.  E.  Co., 
53  Kan.  329,  36  Pac.  755,  24  L.  E.  A. 
564, 

[a]  If  a  railroad  Is  insolfent,  repair 
and  operation  of  its  line_  will  not  be 
ordered.  State  v.  Dodge  City,  M.  & 
T.  E.  Co.,  53  Kan.  329,  36  Pac.  755, 
24  L.  E.  A.  564.  And  see  Eowland 
V.  Saline  Eiver  E.  Co.  (Ark.),  177  S. 
W.  896. 

92.  See  the  statutes,  and  the  title 
"Public  Service  Corporations,",  and 
also  Ala. — Page  v.  Louisville  &  N.  E. 
Co.,  129  Ala.  232,  29  So.  676.  Kan. 
State  ex  rel.  Ives  v.  Kansas  Cent.  E, 
Co.,  47  Kan.  497,  28  Pac.  208.  Ky. 
Louisville  &  N.  E.  Co.  v.  Com.,  97  Ky. 
207,  30  S.  W.  616.  N.  Y.— People  ex 
rel.  Linton  v.  Brooklyn  Heights  E.  Co., 
172  N.  T.  90,  64  N.  E.  788;  People  v. 
Albany  &  V.  E.  E.  Co.,  11  Abb.  Pr. 
136,  19  How.  Pr.  523,  afflrmed,  24  N.  Y. 
261,  82  Am.  Dec.  295.  Ohio.— Adena  E. 
Co.  V.  Public  Service  Commission,  92 
Ohio  1,  110  N.  E.  631.  Okla.— St.  Louis 
&  S.  F.  E.  Co.  V.  Langer,  29  Okla. 
691,  119  Pac.  126,  44  L.  E.  A.  (N.  S.) 
478.  S.  C. — Eailroad  Commissioners  v. 
Atlantic  C.  L.  E.  Co.,  74  S.  C.  80,  54 
S.  E.  224;  Eailroad  Commissioner's  v. 
Atlantic  C.  L.  E.  Co.,  71  S.  C.  130,  50 
S.  E.  641. 

93.  Fla. — State  -ex  rel.  Ellis  v.  At- 
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suit  in  equity,'*  and  they  may  be  reviewed  by  certiorari,'^  or  by  an 
appeal,'^  depending  somewhat  upon  the  provisions  of  the  statute."' 
Injunctive  relief  may  also  be  obtained.'* 

The  writ  of  mandamus  may  issue  upon  the  application  of  the  people 
through  their  attorney  general,"  or  upon  the  relation  of  a  municipal- 
ity,^ or  a  private  citizen  who  suffers  injury.^  The  legal  duty  of 
the  respondent  to  operate  the  railroad  must  be.  set  forth.^  The  writ 
should  also  state  plainly  and  with  certainty  the  nature  and  extent  of 
the  acts  which  the  railroad  is  ordered  to  perform.* 


lantic  Coast  Line  E.  Co.,  51  Fla.  578, 
40  So.  875;  State  ■ex  rel.  Atty.  Gen.  v. 
Atlantic  Coast  Line  E.  Co.,  48  Fla.  114, 
37  So.  652.  Ga.— Southern  Ey.  Co.  v. 
Atlanta  Stove  Wks.,  128  Ga.  207,  57 
S.  B.  429.  Mich.— 'Michigan  Railroad 
Commiasion  v.  Michigan  Central  E.  Co., 
159  Mich.  580,  124  N.  W.  564.  N.  Y. 
People  «a;  rel.  Linton  v.  Brooklyn 
Heights  E.  Co.,  172  N.  Y.  90,  64  N.  B. 
788.  S.  0. — Eailroad  Commissioners  v. 
Atlantic  Coast  Line  E.  Co.,  74  S.  C. 
80,  54  S.  B.  224;  Eailroad  Comrs.  v. 
Atlantic  C.  L.  E.  Co.,  71  S.  C.  130,  50 
S.  B.  641. 

Compare  State  ex  rel.  Kellogg  v.  Mis- 
souri Pac.  Ey.  Co.,  55  Kan.  708,  41 
Pae.  964,  49  Am.  St.  Eep.  278,  29  L. 
E.  A.  444. 

[a]  Although  a  proceeding  in  equity 
is  pending  on  appeal  to  test  the  valid- 
ity of  the  order  of  the  commission,  a 
writ  of  mandate  may  issue.  Michigan 
Eailroad  Commiasion  v.  Michigan  C.  E. 
Co.,  159  Mich;  580,  124  N.  "W.  564. 

94.  State  ex  rel.  Tompkins  v.  Chi- 
cago, M.  &  St.  P.  Ey.  Co.,  11  S.  D. 
282,  77  N.  W.  104. 

95.  People  ea  rel.  Linton  v.  Brook- 
lyn Heights  E.  Co.,  172  N.  Y.  90,  64 
N.  E.  788. 

96.  St.  Louis  &  S.  B.  E.  Co.  v. 
Langer,  29  Okla.  691,  119  Pac.  126,  44 
L.  E.  A.  (N.  S.)  478,  unless  unjust 
or  unreasonable  the  order  will  not  be 
disturbed. 

97.  As  to  method  of  review  of  com- 
mission's orders,  see  the  title  "Public 
Service  Corporations." 

98.  Eowland  v.  Saline  Eiver  E.  Co. 
(Ark.),  177  S.  W.  896,  against  arbi- 
trary and  unreasonable  order. 

See  the  title  "Public  Service  Colr- 
porations." 

99.  People  v.  New  York  Central  & 
H.  E.  E.  Co.,  28  Hun  (N.  Y.)  543,  3 
N.  Y.  Civ.  Proc.  11,  2  McCarty  Civ. 
Proc.  345. 

1.    Bridgeton  v,  Bridgeton  &  M.  T. 
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Co.,  62  N.  J.  L.  592,  43  Atl.  715,  45 
L.  E.  A.  837,  to  compel  performance 
of  public  duty. 

2.  XT.  S. — Union  Pae.  Ey.  Co.  v. 
Hall,  91  U.  8.  343,  23  L.  ed.  428.  Ga. 
Southern  Ey.  Co.  v.  Atlanta  Stove 
Wks.,  128  Ga.  207,  57  S.  E.  429.  lU. 
Chicago  &  A.  E.  Co.  v.  Suffern,  129 
111.  274,  21  N.  E.  824.  Mo.— State  v. 
Hannibal  &  St.  J.  E.  Co.,  86  Mo.  13. 
Wash. — State  ex  rel.  Grinsfelder  v.  Spo- 
kane St.  Ey.  Co.,  19  Wash.  518,  53 
Pac.  719,  67  Am.  St.  Eep.  739,  41  L. 
E.  A.  515. 

[a]  Necessary  Allegations. — "When 
a  private  person  moves  for  a  man- 
damus 'on  behalf  of  the  people  of 
the  state,'  he  must  show  that  he  is 
one  of  them,  and  that  his  interests 
as  a  citizen  of  the  state  are  injui^iously 
affected  by  the  wrong  complained  of." 
People  ex  rel.  Van  Dyke  v.  Colorado 
Cent.  E,  Co.,  42  Fed.  638.  And  see 
Crane  v.  Chicago  &  N.  W.  Ey.  Co.,  74 
Iowa  330,  37  N.  W.  397,  7  Am.  St. 
Eep.  479. 

3.  People  V.  Colorado  Cent.  R.  Co., 
42  Fed.  638. . 

[a]  If  the  respondent  Is  alleged  to 
be  the  lessee  of  the  original  railroad, 
and  it  is  further  alleged  that  the  lease 
is  void,  the  petition  is  defective.  Peo- 
ple V.  Colorado  Cent.  E.  Co.,  42  Fed. 
638. 

4.  State  ex  rel.  Ellis  v.  Atlantic 
Coast  Line  E.  Co.,  53  Fla.  650,  689, 
44  So.  213,  223,  13  L.  E.  A.  (N.  S.) 
320.  ^  ' 

[a]  "The  mandatory  clause  of  the 
writ  should  state  with  sufficient  defi- 
niteness  the  particular  duty  required 
to  be  performed  so  as  to  enable  the 
defendant  to  perform  the  duty  with 
the  writ  as  the  guide.  Where  the  duty 
is  a  general  one  and  its  nature  is  such 
that  some  discretion  in  the  perform- 
ance of  it  is  vested  in  the  respondent, 
and  the  character  of  the  duty  and  the 
particulars    of    the   breach   as   alleged 
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Equitable  relief  against  a  railroad  for  non-performance  of  its  obli- 
gations, may  be  obtained  under  proper  circumstances,^  as  by  the  ap- 
pointment of  a  receiver.'  Quo  warranto  may  also  be  resorted  to  to 
enforce  a  forfeiture  of  a  railroad's  rights  for  non-performance  of 
its  public  duties.'  But  an  action  for  damages  cannot  be  maintained 
on  such  grounds.' 

B.  Remedies  Where  Operation  Amounts  to  Nuisance.®  —  Per- 
sons injured  may  sue  for  the  damage^"  resulting  from  the  operation 


in  the  writ  are  peculiarly  within  the 
knowledge  of  the  respondent,  a  gen- 
eral allegation  of  the  duty  to  the  pub- 
lic with  statements  as  to  the  violation 
of  the  duty  by  non-performance  or 
otherwise,  in  terms  sufficient  to  enable 
the  court  to  specifically  enforce  a  com- 
pliance with  the  mandate,  will  be  suffi- 
cient on  motion  to  quash  the  writ." 
State  ex  rel.  Ellis  v.  Atlantic  C.  L.  E. 
Co.,  53   Fla.   689,   44   So.   223. 

5.  See  Eowland  v.  Saline  River  E. 
Co.  (Ark.),  177  S.  W.  896;  Freeo 
Valley  E.  Co.  v.  Hodges,  105  Ark.  314, 
151   S.   W.  281. 

[a]  A  court  of  equity  has  no  juris- 
diction to  compel  a  railroad  to  specific- 
ally perform  the  terms  and  conditions 
of  its  charter  or  of  statutes.  People 
V.  Albany  &  V.  E.  Co.,  24  N.  Y.  261, 
37  Barb.  216,  82  Am.  Dec.  295.  Contra, 
Dunlap  Lumb.  Co.  v.  Nashville  C.  & 
St.  L.  E.  Co.,  129  Tenn.  163,  165  S.  W. 
224. 

6.  See  generally  the  title  "Receiv- 
ers," and  Eowland  v.  Saline  Eiver  E. 
Co.  (Ark.),  177  S.  W.  896. 

[a]  A  receiver  (1)  will  be  appointed 
to  afford  service  to  the  public  in  the  j 
operation  of  a  railroad.  In  re  Long 
Branch  &  S.  S.  If.  Co.,  24  N,  J.  Eq. 
402,  a3rmed,  26  N.  J.  Eq.  539.  (2) 
The  immediate  necessity  for  the  ap- 
pointment of  a  receiver  must  be  clear- 
ly shown  or  one  will  not  be  appointed 
upon  an  ex  parte  application.  Chicago 
& '  S.  E.  Ey.  Co.  V.  Cason,  133  Ind. 
49,  32  N.  E.  827. 

7.  Eowland  v.  Saline  Eiver  E.  Co. 
(Ark.),  177  S.  W.  896;  Ohio  &  M.  E. 
Co.  V.  People,  120  111.  200,  11  N.  B. 
347.     See  the  title   "Quo  Warranto." 

8.  See  infra,  this  note. 

[a]  A  town  which  subscribed  for 
stock  of  a  railroad  cannot  maintain 
an  action  for  damages  for  failure  of 
the  railroad  to  maintain  the  service 
required  by  a  statute.  Elizabethtown 
V.  Chesapeake,  O.  &  S.  W.  R.  Co.,  94 
Ky.  377,  22  8.  W.  609. 


9.  Bemedies  for  injuries  arising  from 
construction  and  maintenance,  see  supra, 
IV. 

10.  Ind.— Cleveland,  C.  C.  &  St.  L. 
By.  Co.  V.  Sehuler,  182  Ind.  57,  105 
N.  E.  567,  L.  E.  A.  1915A,  884.  lU. 
Wylie  V.  Elwood,  134  111.  281,  25  N.  E. 
570,  28  Am.  St.  Eep.  673,  9  L.  E.  A. 
726.  N.  Y. — Hearst  v.  New  York  Cent. 
&  H.  E.  E.  Co.,  215  N.  Y.  268,  109 
N.  E.  490;  First  Baptist  Church  v. 
Schenectady  &  T.  E.  Co.,  5  Barb.  79. 
S.  D. — Hyde  v.  MinUesota  D.  P.  Ey. 
Co.,  29  S.  D.  220,  136  N.  "W.  92,  40 
L.  E.  A.  (N.  S.)  48. 

[a]  "  While  the  welfare  of  the  pub- 
lic and  the  necessities  of  travel  re- 
quire that  the  plaintiff  should  submit 
to  annoyances  caused  by  a  reasonable 
use  of  the  property  of  the  defendant, 
he  is  not  obliged,  to  submit  to  those 
caused  by  an  unreasonable  use,  all  the 
circumstances  being  taken  into  account. 
Slight  injuries  and  annoyances  to  peo- 
ple living  along  the  line  of  a  rail- 
road are  a  necessary  incident  to  its 
maintenance  and  operation,  but  when 
the  company  does,  even  upon  its  own 
land,  'such  acts  as  seriously  impair  the 
enjoyment  of  the  adjoining  land,  to 
a  certain  extent  it  takes  such  land 
and  must  discontinue  the  practice  or 
make  compensation."  Garvey  if.  Long 
Island  E.  E.  Co.,  159  N.  Y.  323,  54 
N.  E.  57,  70  Am.  St.  Eep.  550.  And 
see:  U.  S. — Eichards  v.  Washington 
Terminal  Co.,  233  U.  S.  546,  34  Sup. 
Ct.  654,  58  L.  ed.  1088,  L.  E.  A.  1915A, 
887;  Eoman  Catholic  Church  v.  Penn- 
sylvania E.  Co.,  207  Fed.  897,  125  C. 
C.  A.  629,  L.  E.  A.  1915E,  623.  IT.  J. 
Beseman  v.  Pennsylvania  E.  Co.,  50  N. 
J.  L.  235,  13  Atl.  164.  N.  C— Thomason 
V.  Seaboard  Air  Line  E.  Co.,  142  N.  C. 
318,  55  S.  E.  205. 

[b]  The  complaint  (1)  should  allege 
speeifically,  the  particulars  in  which 
the  operation  of  the  railroad  is  im- 
proper and  negligent.  Taylor  v.  Sea- 
board  Air  Line  By.,   145   N.   C.   400, 
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of  a  railroad  in  such  a  negligent,  unreasonable,  or  improper  manner 
as  to  constitute  a  private  as  well  as  a  public  nuisance,  or  bring  action 
for  the  statutory  penalty,^^  or  they  may  enjoin  the  continuance  of 
such  illegal  operation.^^ 

C.  Actions  for  Penalties  fok  Violation  of  Statutes  or  Ordi- 
nances. —  1.  In  General,  —  In  accordance  with  the  general  rules 
elsewhere  treated,^^  penalties  for  violation  of  statutes  or  ordinances 
regulating  the  operation  of  railroads,  may  be  recovered  by  civiP* 


59   S.   E.    129,   122   Am.   St.   Eep.   455. 

(2)  The  mere  allegation  that  plaintiff 
has  sufiEered  damage  from  the  manner 
in  which  the  railroad  was  operated  is 
insufficient.  Hyde  v.  Minnesota  D.  & 
P.   Ey.   Co.    (Minn.),   136    N.    W.    92. 

(3)  Allegations  that  the  operation  of 
trains  in  the  street  made  plaintiff's 
house  shake  and  rattle  which  disturbed 
its  occupants;  that  passing  trains 
caused  disagreeable  noises;  that  sparks 
of  fire  emitted  from  the  engine  made 
the  house  liable  to  be  set  on  fire;  that 
it  was  unsafe  to  hitch  a  horse  in -front 
of  the  house;  that  it  was  dangerous 
for  children  to  play  around  state  a 
cause  of  action  for  damages  for  dimu- 
nition  of  the  value  of  the  property 
although  it  is  not  alleged  that  the 
railroad  was  negligently  constructed 
or  operated.  Trinity  &  B.  V.  Ey.  Co. 
V.  Jobe  (Tex.  Civ.  App.),  126  S.  W. 
32. 

[c]  Where  there  is  no  allegation 
that  the  nuisance  complained  of  was 
the  result  of  negligent,  unskillful  or 
improper  operation  of  trains,  the  plain- 
tiff is  limited  to  a  recovery  for  dam- 
ages caused  by  the  unlawful  operation 
of  the  railroad.  Willson  v.  New  York 
Cent.  &  H.  E.  E.  Co.,  146  JST.  Y.  Supp. 
208. 

[d]  The  form  of  action  in  such 
cases  under  common  law  procedure,  is 
trespass  on  the  case.  First  Baptist 
Church  V.  Schenectady  &  T.  E.  Co.,  5 
Barb.   (N.  Y.)   79. 

As  to  pleadings  in  actions  for  nuis- 
ances, see  the  title  "Nuisance." 

Actions  for  fires  caused  by  loco- 
motives, see  infra,  VII,  L. 

[e]  It  Is  a  question  for  the  jury 
whether  soot  and  cinders  falling  upon 
plaintiff's  premises  are  due  to  the  im- 
proper operation  of  the  railroad.  Louis- 
ville &  N.  E.  Co.  V.  Orr,  91  Ky.  109, 
12  Ky.  L.  Eep.  756,  15  S.  "W.  8. 

[f]  Res  Judicata. — A  judgment  in 
an  action  involving  the  rifht  of  a  rail- 
road   to    construct    its    road   is    not    a 
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bar  to  an  action  for  injuries  from  the 
operation  of  the  railroad.  Louisville 
&  N.  E.  Co.  V.  Orr,  91  Ky.  109,  15 
S.  W.  8. 

11.  State  V.  Gladson,  57  Minn.  385, 
59  N.  W.  487,  24  L.  E.  A.  502,  af- 
firmed, 166  U.  S.  427,  17  Sup.  Ct.  627, 
41  L.  ed.  1064,  for  failure  to  stop  a 
train  at  a  county  seat.  See  infra,  VII, 
C,  and  the  title  "Penalties,  Forfeitures 
and  Fines." 

12.  Hearst  v.  New  York  Cent.  &  H. 
E.  E.  Co.,  215  N.  Y.  268,  109  N.  E. 
490;  Garvey  v.  Long  Island  E.  Co.,  159 
N.  Y.  323,  54  N.  E.  57,  70  Am.  St.  Eep. 
550;  Colgate  v.  New  York  Cent.  &  H. 
E.  E.  Co.,  51  Misc.  503,  100  N.  Y. 
Supp.  650,  unnecessary  ringing  of  bells 
and  'Standing  of  cattle  cars. 

[a]  The  use  of  soft  coal  by  switch 
engines  operated  in  a  residential  dis- 
trict will  be  enjoined.  Hearst  v.  New 
York  Cent.  &  H.  E.  E.  Co.,  215  N.  Y. 
268,   109   N.   E.   490. 

[b]  The  obstruction  of  a  highway 
crossing  for  an  unreasonable  length  of 
time  constitutes  a  continuing  nuisance 
which  may  be  restrained  by  equity. 
J.  K.  &  W.  H.  Gilorest  Co.  v.  Des 
Moines,  128  Iowa  49,  102  N.  "W.   831. 

13.  See  the  title  "Penalties,  For- 
feitures and  Fines." 

14.  V.  S.— United  States  v.  St.  Louis 
S.  W.  Ey.  Co.,  184  Fed.  28,  106  C.  C. 
A.  230;  Chicago,  B.  &  Q.  Ey.  Co.  v. 
United  States,  170  Fed.  556,  95  C.  C. 
A.  642;  Atlantic  Coast  Line  E.  Co. 
V.  United  States,  168  Fed.  175,  94  C. 
C.  A.  35.  Ark.— St.  Louis.  I.  M.  &  S. 
E.  Co.  V.  State,  107  Ark.  450,  155 
S.  W.  517;  Choctaw,  0.  &  G.  E.  Co. 
V.  State,  75  Ark.  369,  87  S.  W.  631; 
Kansas  City,  S.  &  M.  E.  Co.  v.  State, 
63  Ark.  134,  37  S.  W.  1047.  Mich. 
OwoBSo  V.  Michigan  Cent.  E.  Co.,  183 
Mich.  688,  150  N.  W.  323.  N.  Y. 
Fisher  v.  New  York  Cent.  &  H.  E.  E. 
Co.,  46  N.  Y.  644. 

[a]  The  common  law  action  of  debt, 
and  not  an  action  on  the  case,  is  the 
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action,  or  in  some  jurisdictions  by  indictment.^^  The  action  may 
be  maintained  in  the  name  of  the  people  of  the  state,"  or,  where  the 
recovery  is  for  the  benefit  of  the  person  injured,  by  the  latter,"  or, 
under  some  statutes,  by  the  informer.^^  Under  some  statutes,  but  one 
penalty  can  be  recovered  for  all  acts  committed  prior  to  the  com- 
mencement of  the  action  ;^^  under  others,  each  breach  of  duty  is  the 
foundation  of  a  separate  cause  of  action.^"  The  general  rules  as  to 
joinder  in  this  class  of  actions  are  applied.^^  Where  the  action  is 
regarded  as  in  effect  criminal,^^  the  court  cannot  direct  a  verdict.^^ 
2.  Pleadings. — ;The  complaint  must  clearly  state  facts 'which  show 
that  the  duty  imposed  upon  the  railroad  has  been  violated  by  it,^* 


proper  form  of  remedy  to  be  adopted. 
Russell  V.  Louisville  &  N.  R.  Co.,  93 
Va.  322,  25  S.   E.   99. 

[b]  An  indictment  improperly 
brought  may  nevertheless  be  treated  as 
a  complaint.  Kansas  City,  S.  &  M. 
Ry.  Co.  V.  State,  63  Ark.  134,  37  S.  W. 
1047;  St.  Louis,  L  M.  &  S.  E.  Co.  v. 
State,  68  Ark.  561,  60  S.  W.  654. 

[e]  Venue.  —  The  action  must  be 
brought  in  the  county  where  the  cause 
of  action  arose.  St.  Louis,  I.  M.  & 
S.  R.  Co.  V.  State,  68  Ark.  561,  60  S. 
W.  654.     See  the  title  "Venue." 

15.  Ark.— St.  Louis,  L  M.  &  S.  R. 
(To.  V.  State,  125  Ark.  40,  187  S.  W. 
1064.  Me. — State  v.  Grand  Trunk  Ry., 
59  Me.  189.  Mo. — State  v.  Wabash,  St. 
L.  &  P.  Ry.  Co.,  89  Mo.  562,  1  S.  W. 
130. 

And  see  infra,  VII,  D. 

16.  Kansas  City,  S.  &  M.  Ry.  Co, 
V.  State,  63  Ark.  134,  37  S.  W.  1047; 
State  V.  Wabash,  St.  L.  &  P.  Ry.  Co., 
89  Mo.  562,  1  S.  W.  130,  for  the  use 
of  the  county. 

17.  Seaton  v.  Chicago,  R.  I.  &  P. 
R.  Co.,  55  Mo.  416;  Scott  v.  Missouri 
Pac.  Ry.  Co.,  38  Mo.  App.  523;  Rus- 
sell V.  Louisville  &  N.  R.  Co.,  93  Va. 
322,  25  S.   E.   99. 

fa]  An  action  for  double  damages, 
under  a  statute,  need  not  be  instituted 
in  the  name  of  the  state.  Seaton  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  55  Mo. 
416;  Fickle  v.  St.  Louis,  K.  C.  &  N. 
R.   Co.,  .54  Mo.   219. 

18.  Chicago  &  A.  E.  Co.  v.  Howard, 
38  111.  414. 

19.  Ark.— St.  Louis,  I.  M.  &  S.  E. 
Co.  V.  State,  125  Ark.  40,  187  S.  W. 
1064,  failure  to  block  switch  frogs. 
Miss. — Kansas  City,  M.  &  B.  R.  Co. 
V.  Spencer,  72  Miss.  491,  17  So.  168. 
N.  Y. — Fisher  v.  New  York  Cent.  & 
H.  R.  E.  Co.,  46  N.  Y.  644. 

[a]    But  one  cause  of  action  (1)  ex- 


ists for  failure  to  construct  fences, 
cattle  guards  or  private  crossings  along 
or  across  a  single  body  of  land,  ir- 
respective of  the  number  of  such  which 
a  compliance  with  its  duty  would  re- 
quire a  railroad  to  construct.  Kan- 
sas City,  M.  &  B.  E.  Co.  v.  Spencer, 
72  Miiss.  491,  17  So.  168.  (2)  But  for 
every  recurrence  of  the  omission  of  its 
duty,  a  separate  action  may  be  main- 
tained. Kansas  City,  M.  &  B.  R.  Co. 
V.  Spencer,  72  Miss.  491,  17  So.  168. 

20.  United  States  v.  St.  Louis  S. 
W.  Ey.  Co.,  184  Fed.  28,  106  C.  C.  A. 
230. 

21.  See  the  title  "Penalties,  For- 
feitures and  Fines,"  and  also  "Join- 
der  of  Actions." 

[a]  Joinder  with  cause  of  action 
for  damages  is  permissible.  Kansas 
City,  M.  &  B.  E.  Co.  v.  Spencer,  72 
Miss.  491,  17  So.  168. 

[b]  Several  Penalties  in  Separate 
Counts. — United  States  v.  St.  Louis  S. 
W.  Ey.  Co.,  184  Fed.  28,  106  C.  C.  A. 
230. 

22.  As  to  civil  or  criminal  char- 
acter of  action,  see  the  title  "Penal- 
ties, Forfeitures  and  Fines." 

23.  Atchison,  T.  &  S.  F.  Ey.  Co, 
V.  United  States,  172  Fed.  194,  96  C, 
C.  A.  646,  27  L.  E.  A.  (N.  S.)  756^ 
action  under  the  safety  appliance  act! 
But  see  Chicago,  B.  &  Q.  Ey.  Co.  «, 
United  States,  170  Fed.  556,  95  C.  C.  A, 
642. 

24.  Ala. — Atlanta  &  St.  A.  B.  E, 
Co.  V.  Fowler,  192  Ala.  373,  68  So, 
283,  for  failure  to  construct  cattla 
guards.  Mo. — State  ex  rel.  Lay  v.  Mis- 
souri Pac.  E.  Co.,  260  Mo.  157,  168 
S.  W.  767.  N.  J.— Crawford  v.  New 
Jersey  R.  &  Transp.  Co.,  28  N.  J.  L. 
479.  Tex. — SchloBS  v.  Atchison,  T.  &, 
S.  F.  Ry.  Co.,  85  Tex.  601,  22  S.  W, 
1014;  Murray  &  Brother  v.  Gulf,  C. 
&   S.   F.   E.    R.    Co.,    63    Tex.    407,    51 
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and  should  refer  to  the  law  under  which  the  action  is  brought.^"  The 
date  on  which  the  breach  of  duty  occurred  should  be'  stated. ?°  Neither 
the  legal  capacity  of  a  plaintiff  city,^^  nor  its  power  to  enact  the 
ordinance  violated,^*  need  be  alleged.  If  operation  of  the  railroad 
by  the  defendant  is  alleged  it  is  unnecessary  to  allege  its  ownership.^' 
Where  failure  to  give  the  statutory  warning  on  the  approach  of  a 
train  to  a  highway  crossing  is  charged,  the  particular  train  and  the 
dii'ection  it  was  traveling,^"  the  crossing^'-  at  which  it  failed  to  utter 


Am.  Bep.  650;  State  v.  Jasper  &  E.  E. 
Co.    (Tex.   Civ.  App.),  154  S.  W.  331. 

[a]  A  general  allegation  of  non- 
compliance with  the  statute  is  insuffi- 
cient. State  ex  rel.  Lay  v.  Missouri 
Pac.  E.  Co.,  260  Mo.  157,  168  S.  W. 
767. 

[b]  Where  obstruction  of  a  high- 
way crossing  Is  charged  it  must  be  al- 
leged, under  some  statutes,  that  the 
obBtruction  continued  for  a  time  longer 
than  was  absolutely  necessary  or  that 
a  person  desiring  to  pass  over  the 
crossing  requested  that  ■  the  train  be 
broken.  Central  E.  Co.  v.  Treasurer, 
64  N.  J.  L.  534,  45  Atl.  978. 

[c]  Where  violation  of  the  duty  to 
furnish  waiting  room  accommodations 
at  junction  points  is  charged,  it  must 
be  alleged  that  both  intersecting  rail- 
roads were  carriers  of  passengers. 
State  V.  Wabash,  St.  L.  &  P.  Ey.  Co., 
83  Mo.  144. 

[d]  Where  violation  of  the  safety 
appliance  act  (1)  is  charged,  a  state- 
ment of  the  number  of  the  car,  the 
nature  of  the  traffic  it  was  engaged 
in,  the  point  from  which  the  car  was 
moved  and  the  direction  in  which  it 
hauled  (Atlantic  Coast  Line  E.  Co. 
V.  United  States,  168  Fed.  175,  94 
C.  C.  A.  35),  (2)  the  part  of  the  car 
where  the  defect  existed  and  the  na- 
ture of  the  defect  (United  States  «. 
Oregon  Short  Line  Ey.  Co.,  180  Fed. 
483),  is  sufficiently  definite.  (3)  No 
allegation  that  the  defect  in  the  car 
was  discovered  or  by  a  reasonable  ex- 
amination could  have  been  discovered 
(Atlantic  Coast  Line  E.  Co.  v.  United 
States,  168  Fed.  175,  94  C.  C.  A.  35), 
or  (4)  that  the  railroad  acted  know- 
ingly and  negligently  (United  States 
V.  Oregon  Short  Line  Ey.  Co.,  180  Fed. 
483),  is  necessary.     ■ 

[e]  Pleadings  strictly  construed  as 
in  other  penal  actions.  St.  Louis,  I.  M. 
&  S.  E.  Co.  V.  State,  58  Ark.  39,  22 
S.  W.  918. 

[f]  Allegation  in  the  alternative  is 
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,  sufficient  where  either  alternative  fur- 
nishes a  basis  of  liability.  Grand 
Trunk  W.  E.  Co.  v.  State,  40  Ind.  App. 
695,  82  N.  E.  1017. 

25.  Crawford  v.  New  Jersey  E.  & 
Transp.  Co.,  28  N.  J.  L.  479,  each 
count.  See  the  title  "Penalties,  For- 
feitures  and  Fines." 

Pleading  statutes,  see  the  title 
"Statutes." 

Pleading  ordinances,  see  the  title 
' '  Municipal  Corporations. ' ' 

[a]  If  the  substance  of  an  ordinance 
is  stated,  the  complaint  will  be  suffi- 
cient. Janesville  v.  Milwaukee  &  M. 
E.  Co.,  7  Wis.  484. 

26.  Lumber  Co.  v.  Atlantic  C.  L.  K. 
Co.,  141  ,N.  C.  171,  53  S.  E.  823,  6 
L.'  E.   A.    (N.   S.)    225. 

[a]  An  allegation  that  "on  or 
about"  a  specified  date  the  breach  oc- 
curred, is  isufficiently  definite.  Atlan- 
tic Coast  Line  E.  Co.  v.  United  States, 
168  Fed.  175,  94  C.  C.  A.  35. 

27.  Janesville  v.  Milwaukee  &  M.  E. 
Co.,  7  Wis.  484,  judicial  notice  will  be 
taken  of  this  fact. 

28.  Janesville  v.  Milwaukee  &  M.  E. 
Co.,  7  Wis.  484.  See  generally  the 
title  "Municipal  Corporations." 

29.  Indianapolis  &  St.  L.  Ey.  Co. 
i;.  People,  32  111.  App.  286;  State  v. 
St.  Joseph,  St.  L.  &  S.  F.  Ey.  Co.,  46 
Mo.   App.    466. 

30.  Choctaw,  O.  &  G.  E.  Co.  v. 
State,  75  Ark.  369,  87  S.  W.  631;  Choc- 
taw, 0.  &  G.  E.  Co.  V.  State,  74  Ark. 
159,  85  S.  W.  85;  Ohio  &  M.  E.  Co. 
V.  People,  149  111.  663,  36  N.  E.  989. 

[a]  Whether  the  train  was  a  pas- 
senger or  a  freight  train,  should  be 
stated.  Ohio  &  M.  E.  Co.  v.  People, 
149  111.  663,  36  N.  E.  989. 

31.  St.  Louis,  I.  M.  &  S.  Ey.  Co. 
V.  State,  68  Ark.  561,  60  S.  W.  654; 
Chicago  &  A.  E.  Co.  v.  Howard,  38 
111.  414. 

("al  That  the  action  was  brought  at 
the  proper  venue  must  appear  from 
the   allegations  of  the   complaint.     St. 
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the  statutory  warning,  the  time  at  which  it  passed  over  the  cross- 
ing,='2  should  be  stated.'^ 

The  facts  must  be  stated  where  matters  of  affirmative  defense  are 
relied  on  in  the  answer.^* 

D.  Criminal  Offenses  Arising  in  Operation  of  Railroads.  —  1. 
By  Railroad  Company  or  Its  Agent. —  A  railroad  corporation  may 
be  indicted  for  off enses- incident  to  the  operation  of  the  road,^^  even 
though  other  remedies  be  available.^*  The  indictment  should  conform 
to  the  general  rules  in  such  cases,  with  respect  to  the  name  and  in- 
corporation of  the  railroad,"  and  all  the  elements  essential  to  the 
offense  should  be  set  forth.^*     In  accordance  with  the  general  rule 


Louis,  I.  M.  &  S.  Ry.  Co.  v.  State,  68 
i\rk.  561,  60  S.  "W.  654; 

32.  Ohio  &  M.  E.  Co.  v.  People,  149 
111.  663,  36  N.  E.  989. 

33.  Pleadings  in  actions  for  acci- 
dents at  railway  crossings,  see  infra, 
VII,    H,    1. 

34.  Cleveland,  C.  C.  &  St.  L.  E. 
Co.  V.  Newpoint,  185  Ind.  517,  112 
N.  E.  993. 

35.  See  cases  infra,  this  section,  dnd 
generally  5   Standard  Proc.   677. 

[a]  A  railroad  in  the  hands  of  a 
receiver  is  not  indictable  but  the  re- 
ceiver may  be  indicted  as  an  indi- 
vidual. State  V.  Norfolt  &  S.  E.  Co., 
152  N.  C.  785,  67  S.  E.  42,  26  L.  E. 
A.  (N.  S.)  710,  21  Ann.  Cas.  692. 
And  see  Com.  v.  Felton,  107  Ky.  830, 
53  S.  W.  1046. 

36.  State  v.  Baltimore,  O.  &  C.  E. 
Co.,  120  Ind.  298',  22  N.  E.  307;  State 
V.  Lackawanna  E.  Co.,  81  N.  J.  L. 
181,  79  Atl.  1030,  affirmed,  82  N.  J. 
L.  747,  82  Atl.  851,  reversing  on  other 
grounds,  84  N.  J.  L.  289,  86  Atl.  386, 
affirmed,  86  N.  J.  L.  62,  90  Atl.  1103. 
But  see  Com.  .v.  Capp,  48  Pa.  53. 

37.  See  5  Standard  Proc.  681,  et 
seq.;  12  Standard  Proc.  374. 

38.  State  v.  Chicago,  E.  I.  &  P.  E. 
Co.,  110  Ark.  367,  161  S.  W.  1066; 
Com.  ■;;.  Illinois  Cent.  E.  Co.,  27  Ky. 
L.  Eep.  763,  86  S.  W.  542. 

[a]  Forms  of  Indictment. — (1)  For 
failure  to  furnish  wholesome  drinking 
water  at  stations.  State  «.  St.  Louis 
&  S.  F.  E.  Co.,  92  Ark.  74,  122  S.  W. 
627.  (2)  For  failure  to  maintain  suit- 
able waiting  rooms  (Com.  v.  Illinois 
Cent.  E.  Co.,  27  Ky.  L.  Eep.  763,  86 
S.  W.  542),  or  (3)  to  keep  them  open 
as  required  by  law.  State  v.  Cleve- 
land, C.  C.  &  St.  L.  Ey.  Co.,  137  Ind. 
75,  36  N.  E.  713  (such  an  indictment 
must  allege  that  waiting  rooms  had 
been   provided).      (4)    For   failure   to 


construct  and  maintain  water  closets. 
Com.  V.  Felton,  107  Ky.  330,  53  S.  W. 
1046;  Louisville  &  N.  E.  Co.  v.  Com., 
103  Ky.  605,  45  S.  W.  880,  46  S.  W. 
697;  Louisville  &  N.  E.  Co.  v.  Com., 
17  Ky.  L.  Eep.  1136,  33  S.  W.  939. 
(5)  For  failure  to  erect  fences.  Peo- 
ple V.  New  York  Central  E.  J{.  Co., 
5  Parker's  Cr.  (N.  Y.)  195,  an  aver- 
ment of  the  'duty  of  the  railroad  is 
necessary.  (6)  For  failure  to  give 
crossing  signals.  Chesapeake  &  O.  Ey. 
Co.  V.  Com.,  19  Ky.  L.  Eep.  1345,  43 
S.  W.  445  (the  crossing  must  be  al- 
leged to  be  a  public  highway) ;  state 
V.  Vermont  Cent.  E.  Co.,  28  Vt.  583. 
(7)  For  failure  to  stop  a  train  on 
approaching  a  railroad  crossing.  Com. 
V.  Chesapeake  &  0.  R.  Co.,  16  Ky.  L. 
Eep.  481,  29  S.  W.  136.  (8)  For 
obstruction  of  highway  or  crossing. 
Ind. — Becker  v.  State,  33  Ind.  App. 
261,  71  N.  E.  188;  State  v.  Malone,  8 
Ind.  App.  8,  35  N.  E.  198,  the  name  of 
the  railroad  need  not  be  stated  where 
the  indictment  is  against  an  employe. 
Ky. — Com.  V.  Illinois  Cent.  E.  Co.,  118 
Ky.  775,  82  S.  W.  381;  Louisville  &  N. 
R.  R.  Co.  V.  Com.,  117  Ky.  350,  78  S.  W. 
124,  79  S.  W.  275;  Illinois  Cent.  R.  Co. 
V.  Com.,  104  Ky.  362,  47  S.  W.  255. 
Pa. — Com.  V.  Baltimore  &  O.  R.  R. 
Co.,  35  Pa.  Super.  474.  W.  Va.— State 
V.  Baltimore  &  O.  E.  Co.,  68  tV.  Va. 
193,  69  S.  E.  703,  the  day  or  month 
on  which  the  offense  was  committed 
need  not  be  stated.  (9)  For  failure 
to  record  lease  under  which  a  rail- 
road was  being  operated.  Com.  v. 
Chesapeake  &  O.  E.-  Co.,  101  Ky.  159, 
40  S.  W.  250.  (10)  For  failure  to 
block  switch  frogs.  See  Com.  v.  Il- 
linois Cent.  E.  Co.,  21  Ky.  L.  Eep. 
1342,  55  S.  W.  10,  statement  that  the 
railroad  company  was  operating  a 
railroad  at  the  time  and  place  charged, 
is  necessary.     (11)  For  wrongful  death 

Vol.  XXII 


172 


RAILROADS 


elsewhere  treated,^^  an  indictment  which  substantially  follows  the 
language  of  the  statute  is  ordinarily  sufficient  in  form.*"  The  par- 
ticular act  or  omission  constituting  the  offense  must  be  stated,*^  with 
clearness  and  definiteness,*^  and  without   duplicity.*'     The  general 


of  a  person.  Me. — State  v.  Maine  Cent. 
E.  Co.,  77  MTe.  538,  1  Atl.  673.  Mass. 
Com.  V.  Boston  &  M.  K.  E.,  133  Mass. 
383;  Com.  V.  Boston  &  A.  E.  Co.,  121 
Mass.  36  (the  existence  of  the  person 
to  whom  the  fine  imposed  is  payable 
by  the  terms  of  the  statute  must  be 
alleged);  Com.  v.  Boston  &  W.  E. 
Corp.,  11  Gush.  512,  the  names  of  the 
employes  guilty  of  the  negligent  acts 
or  the  nature  of  the  negligence,  need 
not  be  alleged.  N.  H. — State  v.  Man- 
chester &  L.  E.   E.,  52  N.  H.   528. 

[b]  Indictment  for  failure  to  em- 
ploy a  crier  to  announce  trains  must 
allege  that  the  station  involved  was 
one  to  which  the  statutory  duty  at- 
tached. State  V.  Chicago,  E.  I.  &  P. 
E.   Co.,  110  Ark.  367,  161   S.    W.  1066. 

39.  See  12  Standard  Pkoc.  447. 

40.  State  v.  St.  Louis  &  S.  P.  E. 
Co.,  92  Ark.  74,  122  S.  "W.  627;  Com. 
V.  Chesapeake  &  O,  E.  Co.,  101  Ky. 
159,  40  S.  W.  250. 

41.  State  V.  Kansas  City,  S.  &  M. 
E.    Co.,    54    Ark.    546,    16    S.    W.    567. 

[a]  Conjunctive  allegation  of  non- 
performance of  alternative  duties  (1) 
is  insufficient.  St.  Louis,  I.  M.  &  S. 
E.  Co.  V.  State,  58  Ark.  39,  22  S.  "W. 
918,  failure  to  ring  a  bell  or  sound 
a  whistle  at  a  crossing.  (2)  Both 
alternatives  must  be  negatived.  State 
V.  Kansas  City,  S.  &  M.  E.  Co.,  54 
Ark.  546,  16  S.  W.  567.  And  see  State 
V.  Vermont  Cent.  E.  Co.,  28  Vt.  583. 

42.  Ark.— State  v.  St.  Louis  &  S.  F. 
E.  Co.,  83  Ark.  249,  103  S.  W.  623. 
Ind.— State  v.  Cleveland,  C.  C.  &  St. 
L.  Ey.  Co.,  137  Ind.  75,  36  N.  B.  713; 
Becker  v.  State,  33  Ind.  App.  261,  71 
N.  E.  188.  Ky.— Illinois  Cent.  E.  Co. 
V.  Com.,  21  Ky.  L.  Eep.  569,  52  S.  W. 
818. 

And  see  generally  12  Standard  Pkoc. 
327. 

[a]  An  indictment  for  obstructing 
e.  highway  crossing  should  state  the 
name  of  the  street  which  was  ob- 
structed or  describe  it  with  such  cer- 
tainty that  it  may  be  definitely  lo- 
cated. Louisville  &  N.  E.  Co.  v.  Com., 
117  Ky.  350,  78  S.  W.  124,  79  S.  W. 
275. 
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I  [b]  An  indictment  for  failure  to 
'  furnish  station  accommodations  must 
'  where  separate  waiting  rooms  for 
I  white  and  colored  personis  are  re- 
1  quired  to  be  maintained,  specify 
'  which    waiting     room     was    involved. 

State  V.  St.  Louis  &  S.  P.  E.  Co.,  83 

Ark.  254,  103  S.  W.  625. 

[c]  A  bill  of  paiticulaxs  to  remedy 
iudefiniteness,  see  4  Standard  Proc, 
387,  note  91.  State  v.  Baltimore  & 
O.  E.  Co.,  68  W.  Va.  193,  69  S.  E. 
703. 

[d]  Negativing  exceptions,  see  State 
V.  Kansas  City,  S.  &  M.  E.  Co.,  54 
Ark.  546,  16  S.  W.  567,  and  12  Stand- 
ard Proc.  458. 

43,    See  12  Standard  Proc.  499. 

[a]  Charging  two  distinct  offenses 
is  duplieitous.  St.  Louis,  I.  M.  &  S. 
E.  Co.  V.  Harden,  83  Ark.  255,  103 
S.  W.  614  (where  the  indictment 
charged  a  failure  to  keep  a  waiting 
room  heated  and  supplied  with  whole- 
some drinking  water) ;  State  v.  St. 
Louis  &  a.  F.  E.  Co.,  83  Ark.  249, 
103  S.  W.  623,  indictment  for  failure 
to  maintain  water  closets  and  for  fail- 
ure to  designate  them  by  proper  let- 
tering. 

[b]  Charging  series  of  acts  con- 
stituting continuing  offense,  is  not 
duplicity.  Becker  v.  State,  33  Ind. 
App.  261,  71  N.  E.  188  (permitting  a 
train  to  stand  across  a  street  and  stop- 
ping a  train  across  a  street  and  fail- 
ing to  leave  a  designated  opening) ; 
State  V.  Malone,  8  Ind.  App.  8,  35 
N.  E.  198;  Illinois  Cent.  E.  Co.  v. 
Com.,  21  Ky.  L.  Eep.  569,  52  S.  W. 
818,  failure  to  provide  and  to  keep  in 
decent  repair  a  proper  waiting  room. 
And  see  generally  12  Standard  Proc. 
504. 

[e]  Each  obstruction  of  a  highway 

crossing  (1)  constitutes  a  separate  of- 
fense (Louisville  &  N.  E.  Co.  v.  Com., 
117  Ky.  350,  78  S.  W.  124,  79  S.'  W.  , 
275),  and  (2)  the  state  will  be  re-  ' 
quired  to  elect  upon  which  act  it  will 
prosecute  the  railroad.  Com.  v.  Il- 
linois Cent.  E.  Co.,  118  Ky.  775,  82 
S.  W.  381.  As  to  election  between 
counts,  see  12  Standard  Pedc.  671. 
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rules  as  to  variance**  and  questions  of  law  or  fact,*'  are  followed. 
2.  By  Other  Persons  Against  Railroad.  —  An  indictment  for  any 
one  of  the  various  forms  of  criminal  interference  or  conduct  of  third 
persons  with  respect  to  the  operation  of  a  railroad,  must  state  all  the 
essential  elements  of  the  offense,**  without  duplicity.*'  But  an  in- 
dictment which  follows  the  language  of  the  statute  will  ordinarily 
be  sufficient.*'  Unnecessary  allegations  will  be  disregarded  and  treated 
as  surplusage.**  In  an  indictment  for  wrecking  a  train  or  obstructing 
a   railroad  track,°°   the   person   or  corporation   owning  the   railroad 


44.  See  the  title  "Variance  and 
Failure  of  Proof,"  and  Cincinnati  E. 
Co.  V.  Com.,  80  Kj.  137,  obstruction 
of  a  highway  on  the  precise  date 
charged  in  the  indictment  need  not  be 
established. 

[a]  Variance  as  to  place  at  which 
a  highway  crossing  wus  obstructed  is 
immaterial  unless  the  place  is  shown 
to  be  within  the  limits  of  an  incor- 
porated city  or  town  and  subject  to 
special  regulations.  Illinois  Cent.  E. 
Co.  V.  Com.,  104  Ky.  362,  47  8.  W. 
255. 

45.  See  the  title  "Province  of 
Judge  and  Jury." 

[a]  Whether  suitable  accommoda- 
tions have  been  furnished  by  the  rail- 
road is  a  question  for  the  jury.  Louis- 
ville &  N.  E.  Co.  V.  Com.,  103  Ky. 
605,  45  8.  W.  880,  46  8.   W.  697. 

46.  Fla. — Hamilton  v.  State,  30  Fla. 
229,  11  So.  523.  la. — State  v.  Leas- 
man,  137  Iowa  191,  114  N.  W.  1032. 
tJtali. — State  v.  MeKenna,  24  Utah  317, 
67  Pac.  815. 

[a]  Indictments  foir  Particular  Of- 
fenses.— (1)  For  unlawfully  boarding  a 
train  to  obtain  a  free  ride.  Daugherty 
V.  State,  41  Tex.  Crim.  661,  56  8.  W. 
620  (want  of  consent  of  person  in 
charge  of  the  train  must  be  charged) ; 
Mack  V.  State,  119  Ga.  352,  46  8.  E. 
437.  (2)  For  throwing  missiles  or 
shooting  at  trains.  Ala. — Mc  Gil  very  v. 
State,  8  Ala.  App.  219,  62  So.  982,  in- 
dictment for  shooting  at  locomotive 
need  not  allege  that  it  was  attached 
to  a  train.  Fla. — Hamilton  v.  State, 
30  Fla.  229,  11  So.  523.  Ga.— Allen 
V.  State,  123  Ga.  499,  51  8.  E.  506; 
Andrews  v.  State,  8  Ga.  App.  700,  70 
S.  E.  111.  la. — State  v.  Leasman,  137 
Iowa  191,  114  N.  "W.  1032,  the  name 
of  the  person  iniured  or  intended  to 
be  injured,  or  the  ownershii)  of  the 
train,  need  not  be  stated.  Ky. — Eob- 
inson  v.  Com.,  144  Kv.  Ill,  137  S.  W. 
833.     (3)  For  robbing  a  train.     State 


V.  West,  157  Mo.  309,  57  S.  W.  1071 
(intent  to  rob  a  particular  person  or 
corporation  or  a  robbery  in  fact,  need 
not  be  charged).  (4)  For  injuring  or 
displacing  appliances  of  a  railroad. 
Crawford  v.  Com.,  18  Ky.  L.  Eep.  16, 
35  8.  W.  114;  State  v.  McKenna,  24 
Utah  317,  67  Pac.  815.  (5)  For  break- 
ing and  entering  a  depot  or  car.  Car- 
ter V.  Com.,  9  Ky.  L.  Eep.  277,  5  S. 
W.  48,  ownership  in  another  than  the 
accused  or  that  the  latter  had  no 
right  to  enter  the  car  must  be  charged, 
[b]  Ownership  of  the  locomotive  at 
which  defendant  shot  is  not  an  ele- 
ment of  the  offense  and  need  not  be 
alleged  to  be  in  any  individual  or 
corporation.  McGilvery  v.  State,  8 
Ala.  App.  219,  62  So.  982. 

47.  See  12   Standard  Peoc.  499. 

[a]  Several  acts  constituting  train- 
wrecking  may  be  alleged  without  du- 
plicity. People  V.  Thompson,  111  Cal. 
242,  43  Pac.  748,  where  throwing  a 
switch  and  boarding  a  train  with  in- 
tent to  rob  were  charged.  See  also 
Alsobrook  v.  State,  126  Ga.  100,  54 
S.  E.  805,  and  12  Standard'  Prog.  503, 
505,   516. 

48.  Kan. — State  v.  Oliver,  55  Kan. 
711,  41  Pac.  954.  Mo.— State  v.  West, 
157  Mo.  309,  57  8.  W.  1071.  N.  H. 
State  V.  Beckman,  57  N.  H.  174.  Utah. 
State  V.  McKenna,  24  Utah  317,  67 
Pac.  815. 

See  generally  12  Standard  Proc. 
447. 

49.  Miss.  —  McCarty  v.  State,  37 
Miss.  411.  Tenn.— Harris  v.  State,  14 
Lea  485.  Tex.— Tuller  v.  State,  58  Tex. 
Crim.  571,  126  S.  W.  1158.  Wis.— State 
V.  Bisping,  123  Wis.  267,  101  N.  W. 
359. 

And  see  generally,  12  Standard  Proc. 
480. 

50.  la. — State  v.  Hessenkamp,  17 
Iowa  25,  the  technical  name  of  the  of- 
fense need  n"t  be  sta+ed.  Ka,n — State 
V,   Oliver,    55   Kan.   711,   41    Pac.    954. 
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need  not  be  stated,^^  nor,  according  to  some  authorities,  need  it  be 
alleged  that  the  railroad  was  a  corporation,^^  or  authorized  to  do 
business  in  the  state,^^  though  in  some  states  a  contrary  rule  prevails.^* 
It  should  be  alleged  that  the  obstruction  was  placed  upon  the  track 
I  I  of  a  railroad.^^  The  nature  of  the  obstruction  or  the  means  adopted 
to  work  the  injury  should  be  stated,^^  though  it  is  unnecessary  to 
specify  the  train  affeeted,^^  or  to  state  that  a  train  was  actually  hin- 
dered or  obstrueted,^*  or  that  the  obstruction  described  was  either 
calculated  to  endanger  the  passage  of  trains,^'  or  intended  to  endanger 
life  or  property.""  Slight  and  immaterial  variances  between  the  charge 
in  the  indictment  and  the  proof  are  harmless."^  The  ownership  of 
the  railroad  need  not  be  established."^ 

B.  Actions  for  Injuries  From  Operation.  —  1.  Form  and  Na- 
ture, —  Injuries  arising  from  the  operation  of  a  railroad  should  be 
redressed  in  an  action  appropriate  to  the  nature  of  the  injury  and 


Miss. — McCarty  v.  State,  37  Miss.  411. 
Tex.— Stanfield  v.  State,  43  Tex.  Grim. 
10,  62  S.  W.  917. 

[a]  A  charge  that  grease  and  soap 
were  placed,  upon  the  rails  is  sufficient 
as  a  charge  of  "obstruction"  of  a 
train.  Tuller  v.  State,  58  Tex.  Grim. 
571,  126  S.  W.  1158. 

51.  Ga. — Wilson  v.  State^  10  6a. 
App.  67,  72  S.  E.  605.  N.  H.— State 
V.  Wentworth,  37  N.  H.  196.  Tex. 
Clay  V.  State,  65  Tex.  Grim.  590,  146 
S.   W.   1066. 

[a]  The  ownership  or  possession  of 
the  road  is  not  material;  it  does  not 
enter  into  the  essence  of  the  crime. 
State   V.   Wentworth,   37   N.   H.   196. 

[b]  The  designation  of  -the  railroad 
is  merely  a  matter  of  description. 
State  V.  Wentworth,  37  N.  H.  196; 
Clay  V.  State,  65  Tex.  Grim.  590,  146 
S.  W.  166. 

52..  Walker  v.  State,  97  Ga.  213,  22 
S.  E.  528;  Turner  v.  State,  10  Ga.  App. 
18,  72  S.  E.  604.  But  see  Alsobrook 
V.  State,  126  Ga.  100,  54  S.  E.  805; 
State  V.  Wentworth,  37  N.  H.  196. 
But  see  12  Standard  Proc.  374. 

[a]  No  allegation  that  a  corporation 
was  duly  and  regularly  incorporated 
is  required.  Duncan  v.  State,  29  Fla. 
439,  10  So.  815;  Glay  v.  State,  65  Tex. 
Grim.  590,  146  S.  W.  166.  But  see 
Sanders  v.  State,  118  Ga.  788,  45  S. 
B.  602. 

53.  Booney  v.  Com.,  102  Ky.  373,  43 
S.  W.  689. 

64.  State  v.  Mead,  27  Vt.  722.  See 
12  Standard  Proc.  374.  ' 

55.  Furlow  v.  State,  72  Ark.  384, 
81  S.  W.  232  (an  allegation  that  the 
obstruction   was  placed   on  the   track 
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of  the  Arkansas  Southwestern  Railway 
Company  and  which  refers  to  "said 
railway  track,"  is  sufficient);  State  v. 
Kluseman,  53  Minn.  541,  55  N.  W.  74i; 
punctuation  may  be  supplied  in  order 
to  render  the  indictment  certain  in 
this  particular. 

56.  Turner  v.  State^  10  Ga.  App. 
18,  72  8.  E.  604,  an  allegation  that 
defendant  placed  an  iron  article  on 
the  track  is  sufficiently   definite. 

57.  Turner  v.  State,  10  Ga.  App.  18, 
72  S.  E.  604. 

58.  State  v.  Clemens,  38  Iowa  257. 

59.  Eiley  v.   State,  95   Ind.   446. 

60.  State  v.  Beekman,  57  N.  H.  174. 
And  see  State  v.  Bisping,  123  Wis. 
267,  101  N.  W.  359. 

[a]  The  name  of  the  person  whose 
life  was  in  fact  endangered  by  the 
obstruction  need  not  be  given.  State 
V.  Wentworth,  37  N.  H.  196;  Barton 
V.  State,  28  Tex.  App.  483,  13  S.  W. 
783. 

61..  Allison  V.  State,  42  Ind.  354  (as 
to  the  number  of  pieces  of  timber 
placed  as  obstructions  upon  a  railroad 
track);  McCarthy  v.  State,  37  Miss. 
411,  date  of  oSense. 

[a]  Variance  as  to  the  name  of 
the  person  struck  by  a  missile  thrown 
into  a  car  is  prejudicial  unless  the  act 
is  otherwise  sufficiently  identified.  Rob- 
inson V.  Com.,  144  Ky.  Ill,  137  S.  W. 
833. 

62.  Clifton  V.  State,  73  Ala.  473; 
State  V.  Wentworth,  37  N.  H.  196. 
And  see  Turner  v.  State,  10  Ga.  App. 
18,  72  S.  E.  804.  Compare  Blocker  v. 
State  (Tex.  Grim.),  73  S.  W.  955, 
where  the  allegation  that  the  ob- 
struction was  placed  on  ths  tr»<*  of- 
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the  manner  in  whiish  it  was  inflicted.*'  The  form  of  action  may  be 
specifically  designated  by  statute."*  But  the  fact  that  the  statute 
gives  a  right  of  action,*"  as  in  the  case  of  injuries  to  animals  hy  a 
railroad,**  does  not  prevent  resort  to  the  appropriate  common  law 
remedy.*'  and  the  plaintiff  may  elect  to  bring  his  action  either  under 
the  statute,  or  at  common  law;*^  where,  however,  a  duty  which  did 
not  exist  at  common  law  is  created  by  statute,  the  remedy  given  by 
the  statute  must  be  employed.*® 

2,  Jurisdiction  and  Venue.  —  Except  as  otherwise  provided  by 
statute,  causes  of  action  arising  from  the  operation  of  a  railroad  follow 
the.  general  rules  as  to  jurisdiction  and  venue ;'"  hence  such  an  action 


a  specified  railroad  was  held  to  be  de- 
Bcriptive  of  the  offense. 

63.  As  to  forms  of  action  see  such 
titles  as  "Case  (The  Action  of  Tres- 
pass on  the);"  "Negligence;"  "Tres- 


Actions  under  the  code,  see  6  Stand- 
ard Proc.  656,  et  seq. 

[a]  For  employe's  negligence,  see 
Philadelphia,  G.  &  N.  E.  R.  Co.  v.  "Wilt, 
4  Whart.  (Pa.)  143,  and  4  Standard 
Peoc.  627. 

[b]  For  wilful  act,  see  Southern  E. 
Co.  V.  Yancy,  141  Ala.  246,  37  So.  341. 
Whether  charge  amounts  to  wilfulness 
or  merely  negligence,  see  13  Standard 
Proc.  855. 

Injuries  from  construction  and  main- 
tenance, see  supra,  IV. 

Bemedy  where  operation  amounts  to 
nuisance,  see  supra.  VII,  B. 

Statutory  remedy  for  fires,  see  infra, 
VII,  L,  1,  a,  (II).  It  supersedes  the 
common  law  remedy.  New  England 
Box  Co.  V.  New  Yori  C.  &  H.  E.  E. 

64.  MacDonald  v.  New  York,  N.  H. 
&  H.  E.  Co.,  23  E.  I.  558,  577,  51  Atl. 
578,  where  the  action  of  debt  was  pro- 
vided for  the  recovery  of  damages  for 
loss  by  fire. 

Co.,  210  Mass.  465,  97  N.  E.  140. 
Compar-e  Dyer  v.  Maine  Cent.  E.  Co., 
99  Me.  195,  58  Atl.  994,  67  L.  E.  A. 
416. 

65.  See  4   Standard  Proc.   638. 

66.  Denver  &  E.  G.  Ey.  Co.  v.  Hen- 
derson, 10  Colo.  1,  13  Fac.  910;  Dubray 
V.  Chicago  &  A.  E.  Co.  (Mo.  App.), 
182  8.  W.  1092;  McCaakey  v.  Quiney, 
O.  &  K.  C.  E.  Co.,  174  Mo.  App.  724, 
161  S.  W.  277;  Hill  v.  Missouri  P. 
Ey.  Co.,  49  Mo.  App.  520. 

[a]  For  violation  of  a  statutory 
duty  a  common  law  action  of  negli- 
gence will  lie.  McCaskey  v.  Quiney, 
O.  &  K.  C.  R.  Co.,  174  Mo.  App. 
724,  161   §,  W.   277, 


67.  See  preceding  notes. 

[a]  Trespass  on  the  case,  see  Ala. 
Selma,  E.  &  D.  E.  Co.  v.  Webb,  49 
Ala.  240.  lU.— Illinois  C.  E.  Co.  v. 
Eeedy,  17  111.  580.  N.  J.— Price  v. 
New  Jersey  E.  &  T.  Co.,  31  N.  J. 
L.   229. 

68.  Eookford,  E.  t.  &  St.  L.  E.  Co. 
V.  Phillips,  66  111.  548. 

[a]  An  election  between  different 
existing  statutory  remedies  may  also 
sometimes  be  made.  Eadcliffe  v.  St. 
Louis,  I.  M.  &  S.  E.  Co.,  90  Mo.  127, 
2   S.  W.  277. 

69.  See  infra,  this  note. 

[a]  Action  for  Penalty  for  Failure 
To  Construct  Cattle-Guard. — St.  Louis, 
I.  M.  &  S.  E.  Co.  v..  Rowland,  76  Ark. 
615,  88  S.  W.  994;  St.  Louis,  M.  & 
S.  E.  E.  Co.  V.  Busick,  74  Ark.  589,  86 
S;  "W.  674. 

70.  See  the  titles  "Jurisdiction;" 
"Venue." 

Jurisdiction  of  actions  by  and 
against  corporations,  see  5  Standard 
Proc.  576. 

Venue  of  actions  by  and  against 
corporations,  see  5  Standard  Proc.  585. 

[a]  Eailroads  should  be  sued  in  the 
county  of  their  legal  residence.  This 
rule  applies  to  an  action  against  a 
successor  by  lease,  purchase,  or  con- 
solidation, on  a  cause  of  action  against 
its  predecessor.  White  v.  Atlanta,  B. 
&  A.  R.  E.  Co.,  5  Ga.  App.  308,  63 
S.  E.  234. 

[b]  Non-resident  railroads  which 
are  defendants  are  properly  sued  in 
the  county  in  which  the  injury  wsOs 
inflicted.  Roy  v.  Georgia  Ry.  &  Bank- 
ing Co.,  17  6a.  App.  34,  86  S.  JH. 
328. 

fc]  In  Iioudsiana,  railroads  must  be 
sued  at  their  domicile  for  damages  aris- 
ing from  the  passive  breach  of  their 
oblip-ations  such  as  negligence  or  non- 
feasance, tiut  for  their  active  wrongs 
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for  injuries  to  the  person/*  or  to  animals  on  the  tvack,''^  being  transitory 
in  its  nature/^  may  generally  be  maintained  in  any  competent  court  hav- 
ing jurisdiction  of  the  person  of  the  defendant.  Even  where  the  action 
is  based  upon  the  violation  of  a  statutory  regulation,  it  may  be  main- 
tained in  another  state  if  such  a  statute  is  remedial,"  and  not  penal," 
in  character.  The  jurisdiction  of  justices  of  the  peace  over  actions 
for  injuries  to  animals  depends  by  the  statutes,  upon  the  amount  in 
controversy,  and  the  rules  generally  governing  such  jurisdiction.^" 
Under  some  statutes,  actions  for  injuries  to  animals  must  be  brought 
in  the  county  in  which  the  cause  of  action  originated  ;^^  under  other 


they  may  be  sued  where  the  wrong- 
ful act  was  committed.  Caldwell  v. 
Vicksburg,  S.  &  P.  E.  Co.,  40  La.  Ann. 
753,  5  So.  17. 

[d]  In  North  Carolina  all  actions 
against  railroads  except  for  setting 
fires,  are  to  be  tried  either  in  the 
county  in  which  the  cause  of  action 
arose  or  in  the  county  in  which  the 
plaintiff  resided  at  the  time  the  in- 
jury occurred  or  in  some  county  ad- 
joining that  in  which  the  injury  oc- 
curred. Watson  v.  North  Carolina  E. 
E.  Co.,  152  N.  C.  215,  67  S.  E.  502. 
And  see  Forney  v.  Black  Mountain  E. 
Co.,  159   N.   C.   157,   74   S.   E.   884. 

71.  U.  S.— Marler  v.  Illinois  C.  E. 
Co.,  229  Ted.  139,  143  C.  C.  A.  415. 
Mo. — Baker  v.  St.  Louis  &  S.  F.  E. 
Co.,  187  Mo.  App.  157,  172  S.  W.  1185. 
Tex.— Atchison,  T.  &  S.  F.  Ey.  Co. 
V.  Keller,  33  Tex.  Civ.  App.  358,  76 
S.  W.  801. 

[a]  The  courts  of  any  county  in 
which  a  railroad  is  operating  have 
jurisdiction  of  the  action.  Atchison, 
T.  &  S.  F.  Ey.  Co.  •;;.  Keller,  33  Tex. 
Civ.  App.  358,  76  S.  W.  801. 

72.  Ark. — Kansas  City  So.  E.  Co. 
V.  Ingram,  80  Ark.  269,  97  S.  W.  55. 
111. — Illinois  C.  E.  Co.  v.  Swearingen, 
33  111.  289.  Okla.— Choctaw,  O.  &  G. 
E.  Co.  V.  Deperade,  12  Okla.  367,  71 
Pac.  629,  in  the  probate  court.  Tex. 
Porter  v.  El  Paso  S.  W.  E.  Co.  (Tex. 
Civ.  App.),  107  S.  W.  927. 

73.  Atchison,  T.  &  S.  F.  Ey.  Co. 
V.  Keller,  33  Tex.  Civ.  App.  358,  76 
S.   W.  801. 

74.  la.— Boyce  v.  Wabash  E.  Co.,  63 
Towa  70,  18  N.  W.  673,  50  Am.  Eep. 
730.  R.  I. — Gardner  v.  New  York  & 
N.  E.  E.  Co.,  17  E.  I.  790,  24  Atl. 
831,  action  for  injuries  occasioned  by 
failure  to  ring  bell  at  crossing.  Vt. 
McLeod  V.  Connecticut  &  Pass.  E.  E. 
E.  Co.,  58  Vt.  727,  6  Atl.  648,  neglect 

Vol.  xxn 


to  comply  with  statute  regarding  main- 
tenance of  crossing. 

And  see  New  York,  C.  &  St.  L.  E. 
Co.  V.  Lind,  180  Ind.  38,  102  N.  E. 
449. 

75.  O'Eeilly  v.  New  York  &  N.  E. 
E.  E.  Co.,  16  E.  L  388,  17  Atl.  171, 
906,  19  Atl.  244,  5  L.  E.  A.  364,  6 
L.  E.  A.  719. 

[a]  The  fact  that  such  a  statute 
gives  a  remedy  to  the  person  injured 
does  not  render  it  penal  in  its  nature. 
Gardner  v.  New  York  &  N.  E.  E.  Co., 
17  E.  I.  790,  24  Atl.  831. 

76.  See  the  statutes;  the  titles  "Jur- 
isdiction;" "Justices  of  the  Peace;" 
and  also  Louisville,  N.  A.  &  C.  E.  Co. 
V.  Quade,  101  Ind.  364,  the  value  of 
animals  killed  at  different  times  can- 
not be  added  together  to  confer  juris- 
diction on  a  higher  court. 

[a]  Title  to  land  is  not  involved  in 
the  action  although  only  the  owner  of 
land  abutting  upon  the  railroad  can 
require  it  to  build  a  fence.  Choctaw, 
O.  &  G.  E.  Co.  ■;;.  Deperade,  12  Okla. 
367,  71  Pac.  629. 

77.  Ark.— St.  Louis,  I.  M.  &  S.  E. 
Co.  V.  James,  70  Ark.  387,  68  S.  W. 
153;  Little  Eock  &  Ft.  S.  E.  Co.  v. 
Jamison,  70  Ark.  346,  68  S.  W.  28.  See 
Kansas  City  So.  E.  Co.  v.  Ingram,  80 
Ark.  269,  97  S.  W.  55,  the  statute  does 
not  prevent  the  maintenance  of  actions 
for  injuries  inflicted  beyond  the  state. 
Ga. — Southern  E.  Co.  v.  Brock,  115 
Ga.  721,  42  S.  E.  65.  Ind.— Terre 
Haute  &  I.  E.  Co.  v.  Pierce,  95  Ind. 
496  (when  the  action  is  based  on  fail- 
ure to  fence;  when  it  is  based  on 
negligence  it  may  be  brought  in  any 
county  in  which  the  railroad  runs); 
Toledo,  W.  &  W.  Ey.  Co.  v.  MiUigan, 
52  Ind.  505.  Kan. — Kansas  City,  Ft. 
S.  &  G.  E.  Co.  V.  Burge,  40  Kan.  736, 
21  Pac.  589;'  St.  Louis  &  S.  F.  Ey. 
Co.  V.  Byron,  24  Kan.  350.  La. — State 
V.  Judge,  33  La.  Ann,  954. 
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statutes,  in  any  county  in  which  the  railroad  operates.''^  Actions  for 
damages  from  fines  caused  by  operation  of  a  railroad  must  generally 
be  brought  at  the  situs  of  the  land.''' 

3.  Notice  and  Appraisal.  —  a.  Generally.  —  Unless  required  by 
statute,'"  notice  of  the  injury  need  not  be  given  the  railroad  com- 
pany before  bringing  suit  against  it.*^  Statutes  sometimes  require 
such  notice,  however,  in  certain  classes  of  eases,  such  as  injuries  at 
defective  crossings,*^  injuries  from  fire.'^ 

b.  Actions  for  Injuries  to  Animals.  —  Statutes  frequently  require 
that  a  notice  to  the  railroad  company,  of  injury  to  animals,  is  a  con- 
dition precedent  to  an  action  for  the  damages,**  or  provide  a  penalty 


[a]  Actions  before  a  justice  of  the 
peace  must  be  instituted  before  a  jus- 
tice of  the  county;  in  which  the  in- 
jury was  inflicted,  or  in  an  adjoining 
county.  Cincinnati,  I.  St.  L.  &  C.  Ey. 
Co.  V.  Parker,  309  Ind.  235,  9  N.  E. 
787;  Beth  v.  St.  Louis  &  S.  F.  E.  Co., 

136  Mo.    App,    234,    116    S.    W.    1111. 

78.  Louisville  &  N.  E.  Co.  v.  Saucier 
(Miss.),  1  So.   511. 

79.  Ind.— Indiana,  B.  &  W.  Ey.  Co. 
V.  Poster,  107  Ind.  430,  8  N.  E.  264, 
the  action  is  one  for  injury  to  real  es- 
tate.    Ky. — Gillen  v.  Illinois  C.  E.  Co., 

137  Ky.  375,  125  S.  W.  1047.  N.  C. 
Perry  v.  Seaboard  A.  L.  E.  E.  Co.,  153 
N.  C.  117,  68  S.  B.  1060. 

Venue  of  injuries  to  realty,  see  the 
title  "Venue." 

[a]  This  isa  matter  of  veiue  and 
not  of  jurisdiction,  and  the  institution 
of  th&  action  in  the  wrong  county  will 
be  waived  unless  proper  objection 
thereto  is  made.  Gillen  v.  Illinois  C. 
E.  Co.,  137  Ky.   375,  125   S.  W.  1047. 

80.  See  infra,  this  section. 

81.  Chicago,  E.  I.  &  P.  Ey.  Co.  V. 
Steckman,  125  111.  App.  299. 

[a]  Injuries  Prom  Fire. — Stearns  v. 
Atlantic  &  St.  L.  E.  Co.,  46  Me.  95; 
New  England  Box  Co.  v.  New  York 
C.  &  H.  E.  E.  Co.,  210  Mass.  465,  97 
N.  E.  140. 

82.  Phelps  V.  Bates,  54  Conn.  11,  5 
Atl.  301,  1  Am.  St,  Eep.  92;  Trask 
V.  Boston  &  M.  S.  E.  Co.,  219  Mass. 
410,  106  N.  E.  1022;  Nickerson  v.  New 
York,  N.  H.  &  H.  E.  Co.,  178  Mass. 
195,  59  N.  B.  636;  Mack  v.  Boston  & 
Albany  E.  Co.,  164  Mass.  393,  41  N.  E. 
653,  the  notice  must  be  in  writing. 

[a]  A  retroactive  effect  is  not  to 
be  given  to  such  statutes.  Gumpper 
V.  Wsterbury  Traction  Co.,  68  Conn. 
424,  36  Atl.   806. 


83.  Central  Vermont  Ey.  Co.  v.  Bob- 
bins, 184  Fed.  439,  107  C.  C.  A.  33 
(construing  the  Connecticut  statute); 
Atkinson  v.  Chicago  &  N.  W.  E.  Co., 
93  Wis.  362,  67  N.  W.  703. 

[a]  Contents  of  Notice. — The  no- 
tice should  state  the  day  and  time  of 
the  fire,  the  property  damaged  and  an 
honest  estimate  of  the  extent  of  the 
loss.  Central  Vermont  Ey.  Co.  v.  Bob- 
bins, 184  Fed.  439,  107  C.  C.  A.  33. 

[b]  Manner  of  Giving  Notiee. — (1) 
The  notice  may  be  signed  by  the  own- 
er of  the  property  destroyed  or  any 
person  subrogated  to  his  rights  in  it. 
Theresa  Village  Mut.  Fire  Ins.  Co.  i). 
Wisconsin  Cent.  E.  Co.,  144  Wis.  321, 
128  N.  W.  103.  (2)  It  may  be  given 
to  any  general  agent  of  the  railroavl 
company  (Atkinson  v.  Chicago  &  N. 
W.  E.  Co.,  93  Wis.  362,  67  N.  W.  703); 
and  (3)  while  it  may  be  served  as 
is  a  summons,  it  is  not  hecessary  that 
it  should  be  so  served.  Atkinson  v. 
Chicago  &  N.  W.  E.  Co.,  93  Wis.  362, 
67  N.  W.  703. 

84.  Ala. — Alabama  G.  S.  E.  Co.  v. 
Killian,  69  Ala.  277.  Kan.— St.  Louis 
&  S.  P.  Ey.  Co.  V.  Kinman,  49  Kan. 
627,  31  Pac.  126.  Ore. — Brown  v. 
Southern  Pac.  Co.,  36  Ore.  128,  58  Pac. 
1104,  47  L.  E.  A.  409.  Wis.— Eyan 
0.  Chicago  &  N.  W.  E.  Co.,  101  Wis. 
506,  77  N.  W.  894;  Weed  &  Gumaer  Co. 
V.  Whitcomb,  101  Wis.  226,  77  N.  W, 
175. 

[a]  Unless  action  has  been  brought 
within  a  specified  time.  Jones  v.  Cen- 
tral E.   &  Banking  Co.,  18   Ga.  247. 

[b]  Knowledge  of  the  accident  by 
officers  of  the  defendant,  does  not  dis- 
pense with  the  necessity  of  giving  the 
notice.  Evan  v.  Chicago  &  N.  W.  E. 
Co.,  101   Wis.   506,  77  N.  W.  894. 
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if  the  company  fails  to  pay  within  a  specified  time  after  notice.'" 
The  notice  or  claim  may  be  oral,*"  unless,  as  is  frequently  the  case, 
the  statute  requires  it  to  be  written.^'  There  are  no  technical  require- 
ments as  to  its  form.'*  If  it  is  so  definite  and  certain  as  to  enable 
the  railroad  company  to  investigate  the  demand,*^  it  will  be  sufficient 
in  matter  of  form.'"  It  should  state  in  good  faith  the  amount  of  the 
damage  claimed  to  have  been  sustained.*^  A  variance  between  the 
statements  of  the  notice  and  the  allegations  of  the  petition,'^  or  the 
proof,^*  will  ordinarily  and  unless  the  rights  of  the  defendant  appear 


85.  Binder  v.  Chicago  &  N.  W.  R. 
Co.,    162    Iowa    550,    144    N.    W.    358;  ' 
Welah  V.  Chicago,  B.  &  Q.  E.  Co.,  53  j 
Iowa  632,  6  N.  W.  13.  | 

[a]  Tbe  light  to  recover  actual ' 
damages  exists  although  no  notice  of  | 
claim  is  given;  the  object  of  the  notice 
is  merely  to  enforce  prompt  settle- 
ment of  just  claims.  Binder  v.  Chi- 
cago &  TSr.  W.  B.  Co.,  162  Iowa  550, 
144  N.  W.  358. 

[b]  That  defendant's  agent  visited 
plaintiff  but  did  not  find  him  at  home, 
and  was  ready  to  pay  the  full  valus 
of  the  stock  injured,  constitutes  no  de- 
fense. Hammond  v.  Chicago,  B.  I.  & 
P.  Ey.  Co.,  83  Iowa  287,  48  N.  W. 
978. 

[c]  Must  Be  Accompanied  by  AfH- 
davit. — Campbell  v.  Chicago,  R.  I.  &  P. 
R.  Co.,  35  Iowa  334  (the  original  affi- 
davit must  be  delivered  to  the  rail- 
road); McNaught  V.  Chicago  &  N.  W. 
E.  Co.,  30  Iowa  336. 

86.  Union  Pac.  Ey.  Co.  v.  Shelley, 
49  Kan.  667,  31  Pac.  304;  Central 
Branch  U.  P.  E.  Co.  V.  Walters,  24 
Kan.  504. 

87.  Alabama  G.  S.  E.  Co.  v.  Killian, 
69  Ala.  277;  Weed  &  Gumaer  Mfg. 
Co.  V.  Whitcomb,  101  Wis.  226,  77  N. 
W.  175. 

88.  Latta  v.  Illinois  Cent.  E.  Co., 
151  Iowa  244,  130  N.  W.  1059;  Black 
V.  Minneapolis  &  St.  L.  R.  Co.,  122  j 
Iowa  32,  96  N.  W.  984  (misnomer  of  I 
the  defendant  which  is  not  misleading 
is  harmless);  Ft.  Scott,  W.  &  W.,  Ry. 
Co.  V.  Holman,  45  Kan.  167,  25  Pae. 
585,  claim  in  form  of  a  bill  for  dam- 
ages. 

[a]  Two  letters  may  be  construed 
together  and  deficiencies  in  one  aided 
by  statements  in  the  other.  Jackson- 
ville, T.  &  K.  W.  Ry.  Co.  v.  Harris, 
33  Pla.  217,  14  So.  726,  39  Am.  St. 
Eep.  127. 

89.'  Latta  v.  Illinois  Cent.  R.  Co., 
151  Iowa  244,  130  N.  W,  1059;  Boyer 
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V.  Chicago,  R.  I.  &  P.  E.  Co.,  123  Iowa 
248,  98  N.  W.  764;  Maekie  v.  Central 
E.  of  Iowa,  54  Iowa  540,  6  N.  W.  723 
(it  need  not  state  that  the  animals 
were  "running  at  large");  Brown  v. 
Southern  Pac.  Co.,  36  Ore.  128,  58  Pac. 
1104,  47  L.  E.  A.  409. 

[a]  The  time  and  place  of  the  in- 
jury (1)  should  be  stated  in  the  notice 
(May  V.  Chicago  &  N.  W.  E.  Co.,  102 
Wis.  673,  79  N.  W.  31;  Eyan  v.  Chi- 
cago &  N.  W.  E.  Co.,  101  Wis.  506, 
77  N.  W.  894  [a  notice  which  applies 
equally  to  any  place  within  a  distance 
of  three  miles  is  insufficient]),  but  (2) 
an  omission  of  the  statement  of  the 
place  of  injury  is  immaterial  where  it 
follows  from  the  requirements  of  the 
statute  that  the  notice  was  necessarily 
served  within  the  county  in  which  the 
injury  was  inflicted.  Latta  v.  Illinois 
Cent.  E.  Co.,  151  Iowa  244,  130  N.  W. 
1059.  And  see  Mundhenk  v.  Central  of 
Iowa  E.  Co.,  57  Iowa  718,  11  N.  W. 
656. 

90.  Boyer  v.  Chicago,  R.  I.  &  P.  E. 
Co.,  123  Iowa  248,  98  N.  W.  764. 

91.  Binder  v.  Chicago  &  N.  W.  E, 
Co.,  162  Iowa  550,  144  N.  W.  358. 

[a]  The  mere  fact  that  the  recov- 
ery was  less  than  the  value  stated  in 
the  claim  does  not  render  the  latter 
void.  Missouri  Pac.  E.  Co.  v.  Abney, 
30  Kan.  41,  1  Pac.  385. 

[b]  The  right  to  the  penalty  is  de- 
feated by  an  excessive  claim  in  bad 
faith.  Binder  v.  Chicago  &  N.  W.  E. 
Co.,  162  Iowa  550,  144  N.  W.  358. 

92.  Brammer  v.  Wabash  E.  Co.,  112 
Iowa  375,  83  N.  W.  1048;  Valleau  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.,  73  Iowa 
723,  36  N.  W.  760.  But  see  Manwell 
V.  Burlington,  C.  R.  &  N.  E.  Co.,  80 
Iowa  662,  45  N.  W.  568. 

93.  Boyer  v.  Chicago,  E.  I.  &  P.  E. 
Co.,  123  Iowa  248,  98  N.  W.  764,  where 
the  notice  stated  the  cause  of  the  in- 
jury to  be  a  defective  fence  and  the 
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to  have  been  prejudiced  thereby  be  held  to  be  immaterial.  The  notice 
must  be  served  upon  the  oiiScer  or  agent  specified  by  the  statute,'*  or, 
if  none  is  so  specified,  upon  one  whose  duties  are  such  that  he  would 
be  likely  to  inform  the  company.'" 

An  appraisoment  of  the  value  or  damage  to  an  animal  killed  or  in- 
jured is,  by  some  statutes,  required  to  be  made  before  the  action  is 
commenced.'" 

4.  Parties.  —  The  parties  to  an  action  for  injuries  arising  out  of 
the  operation  of  railroad  are  governed  by  the  general  rules  elsewhere 
treated."    If  an  injury  is  occasioned  by  the  joint  tort  of  two  or  more 


proof    showed   it   to    be    a     defective 
cattle-guard. 

94.  Ala. — Alabama  G.  S.  E.  Co.  v. 
Killian,  69  Ala.  277.  Fla. — Jackson- 
ville, T.  &  K.  W.  By.  Co.  v.  Harris, 
33  Fla.  217,  14  So.  726,  39  Am.  St. 
Bep.  127.  la. — ^Latta  v.  Illinois  Cent. 
E.  Co.,  151  Iowa  244,  130  N.  W.  1059 
("any  o£S.cer,  or  station,  or  ticket 
agent"  employed  in  the  county  in 
which  the  injury  occurred);  Brockert 
V.  Central  Iowa  E.  Co.,  82  Iowa  369, 
47  N.  W.  1026  (service  upon  a  re- 
ceiver and  a  station  agent  sufficient) ; 
Schlengener  v.  Chicago,  M.  &  St.  P.  By. 
Co.,  61  Iowa  235,  16  N.  W.  103.  Kan. 
St.  Louis  &  S.  F.  By.  Co.  v.  Kinman, 
49  Kan.  627,  31  Pae.  126  (any  ticket 
or  station  agent) ;  Union  Trust  Co.  v. 
Kendall,  20  Kan.  515  (claim  adjuster); 
Central  Branch  E,  Co.  v.  Ingram,  20 
Kan.  66. 

[a]  May  be  served  by  the  owner 
of  the  animal  killed.  South  &  N.  Ala- 
bama B.  Co.  V.  Brown,  53  Ala.  651. 

[b]  Delivery  without  reading  is- suf- 
ficient. Brentner  v.  Chicago,  M.  &  St. 
P.  E.  Co.,  68  Iowa  530,  23  N.  W.  245, 
27  N.  W.  605. 

95.  South  &  N.  Alabama  E.  Co.  v. 
Brown,   53   Ala.  651,  the  claim  agent. 

96.  Union  Pac.  E.  Co.  v.  Sternberg, 
13  Colo.  141,  21  Pae.  1021.  See  Camp- 
bell V.  Louisville  &  N.  E.  Co.,  98  Tenn. 
148,  38  S.  W.   732. 

[a]  Where  the  action  is  at  common 
law  for  negligence,  compliance  with 
such  a  statute  is  not  necessary.  Colo. 
Denver  &  E.  G.  By.  Co.  v.  Henderson, 
10  Colo.  1,  13  Pac.  910.  Dak.— Volk- 
man  v.  Chicago,  St.  P.  M.  &  O.  By.  Co., 
5  Dak.  69,  37  N.  W.  731.  Tenn.— Cin- 
cinnati, N.  O.  &  T.  P.  By.  Co.  v.  Eus- 
eell,  92  Tenn.  108,  20  S.  W.  784. 

fb]  Notice  of  the  application  for 
appointment  of  appraisers  (1)  must  be 
given  to  the  railroad  company  through 


the  agent  designated  by  the  statute 
(Newport  News  &  M.  V.  E.  Co.  v. 
Thomas,  96  Ky.  613,  29  S.  W.  437; 
Illinois  C.  E.  Co.  v.  Tilman,  98  Tenn. 
573,  41  S.  W.  937);  it  (2)  must  state 
the  time  at  which  the  application  will 
be  made.  Newport  News  &  M.  V.  E. 
Co.  17.  Thomas,  96  Ky.  613,  29  S.  W. 
437. 

[c]  The  report  of  the  appraisers 
must  show  that  they  were  persons  qual- 
ified to  act,  that  they  were  properly 
sworn,  and  that  they  examined  the 
animals.  Campbell  v.  Louisville  &  N. 
E.  Co.,  98  Tenn.  148,  38  S.  W.  732. 

97.    See  the  title  "Parties." 

[a]  Persons  owning  different  es- 
tates in  land  injured  by  a  fire  negli- 
gently started  by  a  railroad  may 
join  as  plaintiffs  in  an  action  to 
recover  their  respective  losses.  West- 
ern &  A.  E.  Co.  V.  Tate,  129  Ga.  526, 
59  S.  E.  266,  life-tenant  and  remain- 
dermen. See  also  Overacker  v.  North- 
ern Pae.  E.  Co.,  64  Wash.  491,  117 
Pae.  403. 

[b]-  The  assignee  of  a  claim  for  fire 
damage  (1)  may  sue  in  his  own  name. 
Wabash,  C.  &  W.  By.  Co.  v.  Getting, 
147  111.  App.  179.  (2)  A  vendee  nf 
a  part  of  the  land  to  whom  a  cor- 
responding part  of  the  claim  has  been 
assigned,  may  join  as  plaintiff.  Bult- 
man  v.  Atlantic  Coast  Line  E.  Co.,  103 
S.  C.  512,  88  S.  E.  279. 

[c]  Company  and  negligent  employe 
may  (1)  be  joined  as  defendants.  Il- 
linois Cent.  E.  Co.  v.  Coley,  121  Ky. 
385,  89  S.  W.  234.  See  the  title 
"Master  and  Servant."  (2)  Engineers 
who  failed  to  inspect  spark  arresters, 
a  section  foreman  who  failed  to  keep 
the  right  of  way  clear  of  combustibles, 
and  the  railroad  which  failed  to  patrol 
its  right  of  way  and  operated  a  loco- 
motive from  which  sparks  were 
emitted,  are  properly  joined  as  parties 
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companies,"'  as  where  it  results  from  a  collision  between  trains  owned 
by  different  companies,'^  they  may  be  sued  jointly  or  severally.^  By 
virtue  of  the  doctrine  of  subrogation,  an  insurer  who  has  paid  the 
full  amount  of  the  loss,  may  sue  the  railroad  for  the  damages;^  but 
where  the  insurance  only  partially  covers  the  loss,  the  action  must  be 
by  the  owner  alone,  according  to  some  authorities,'  though  others 
permit  the  owner  and  insurer  to  join.* 

5.  Pleading.  —  The  pleadings  follow  the  rules  which  are  applied 
in  other  actions  for  damages  for  injuries,^  and  which  involve  a  coi*- 
poration  party,"  or  the  relation  of  master  and  servant.'  The  plead- 
ings in  particular  classes  of  cases  are  discussed  in  subsequent  sections.* 


defendant,  their  acts  of  negligence  con- 
curring in  producing  the  injury.  Patry 
V.  Northern  Pac.  E.  Co.,  114  Minn. 
375,  131  N.  W.  462,  34  L.  B.  A.  (N. 
S.)  586. 

98.  Chicago  &  E.  I.  R.  Co.  v.  Hines, 
82  111.  App.  488  (a  crossing  accident 
of  a  railroad  and  street  ear);  Flaherty 
17.  Minneapolis  &  St.  L.  Ey.  Co.,  39 
Minn,  328,  40  N.  W.  160,  12  Am.  St. 
Eep.  654,  1  L.  E.  A,  680. 

99.  Wabash,  St.  L.  &  P.  Ey.  Co.  v. 
Shacklett,  105  111.  364,  44  Am.  Eep. 
791:  Colegrove  v.  New  York  &  N.  H. 
E.  Co.,  20  N.  Y.  492,  75  Am.  Dec. 
418. 

[a]  Negligence  in  Use  of  Joint 
Track.— Chicago  &  W.  I.  R.  Co.  v.  Mar- 
shall, 38  Ind.  App.  217,  75  N.  E.  973. 

[b]  A  passenger  while  he  cannot 
sue  the  railroad  whose  negligence 
caused  or  concurred  in  causing  the  ac- 
cident, but  on  whose  cars  he  was  not 
being  carried,  in  contract,  may  sue  in 
tort  for  the  injuries  received.  Wabash, 
St.  L.  &  P.  Ey.  Co.  V.  Shaeklett,  105 
111.,  364,  44  Am.  Eep.  791.  Action  by 
passenger,  as  such,  see  the  title  "Pas- 
sengers." 

1.  See  generally  the  title  "Pw- 
ties.  * ' 

2.  Ind.— Pittsburgh,  C.  C.  &  St.  L. 
E.  Co.  V.  Home  Ins.  Co.,  183  Ind.  355, 
108  N.  E.  525,  Ann.  Cas.  1918A,  828. 
N.  Y.— Jacbbs  v.  New  York,  C.  &  H. 
E.  E.  Co.,  107  App.  Div.  134,  94  N.  Y. 
Supp.  954.  Wis. — Allen  «.  Chicago  & 
N.  W.  E.  Co.,  94  WTs.  93,  68  N.  W, 
873.  _ 

See  also  14  Standard  Proc.  104,  et 
eeq.,  and  the  title  "Parties." 

3.  Kan. — Kansas  City,  Ft.  Scott  ft 
M.  Ey.  Co.  V.  Blaker,  68  Kan.  244,  75 
Pac.  71,  64  L.  E.  A.  81.  Mich.— Union 
Ice  Co.  V.  Detroit  &  M.  R.  Co.,  178 
Mich.  346,  144  N.  W.  1033.    Tex.— And 
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see  Texas  &  P.  E.  Co.  v.  Levi  &  Bro., 
59  Tex.  674;  Missouri,  K.  &  T.  E.  Co. 
V.  Keahey,  37  Tex.  Civ.  App.  330,  83 
S.  W.  1102.  Vt.— Ide  V.  Boston  &  M. 
E.  Co.,  83  Vt.  66,  74  Atl.  i'Ol;  Cush- 
man  &  Eankin  Co.  v.  Boston  &  M.  E. 
Co.,  82  Vt.  390,  73  Atl.  1073. 
See  14  Standard  Proc.  105. 

4.  Pittsburgh,  C.  C.  &  St.  L.  E. 
Co.  V.  Childs,  183  Ind.  464,  108  N.  E. 
583;  Pittsburgh,  C.  C.  &  St.  L.  E.  Co. 
V.  Home  Ins.  Co.,  183  Ind.  355,  108 
N.  E.  525,  Ann.  Cas.  1918A,  828.  See 
14  Standard  Proc.  105. 

5.  See  such  titles  as  "Injuries  to 
Persons  and  Property;"  "Negli- 
gence." 

In  action  by  passenger,  see  the  title 
"Passengers." 

In  action  by  shipper,  see  the  title 
"Freight  Carriers." 

e.    See  the  title  "Corporations," 

7.  See  the  title  "Master  and 
Servant." 

8.  See  infra,  VII,  E  to  L. 

[a]  Incorporation  (1)  of  the  de- 
fendant railway  corporation  should  be 
alleged  (State  v.  Chicago,  M.  &  St.  P. 
E.  Co.,  4  S.  D.  261,  56  N.  W.  894, 
46  Am.  St.  Eep.  783.  See  5  Standard 
Proc.  652),  except  (2)  where  this  is 
dispensed  with  by  statute  (Baltimore 
&  O.  E.  E.  Co.  V.  Sherman's  Admr., 
30  Gratt.  (71  Va.)  602;  Douglass  v. 
Kanawha  &  M.  E.  Co.,  44  W.  Va.  267, 
28  S.  E.  705),  or  (3)  where  the  name 
of  the  defendant,  importing  a  corpora- 
tion, is  regarded  as  a  sufaeient  alle- 
gation of  incorporation.  Cincinnati,  H. 
&  I.  E.  Co.  V.  McDougall,  108  Ind.  179, 
8  N.  E.  571;  Lake  Erie  ft  W.  E.  Co. 
V.  GrifBn,  8  Ind.  App.  47,  35  N.  E. 
396,  52  Am.  St.  Rep.  465.  See  5 
Standard  Proc.  653.  (4)  A  general 
denial  or  a  plea  of  the  general  issue, 
admits  the  allegation  in  the  complaint 
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6.  Trial,  Verdict  and  Judgment.  —  The  trial,"  verdict  and  judg- 
ment follow  the  general  rules,  and  more  particularly  these  rules  as 
applied  in  other  actions  involving  the  same  issues.^" 

P.  Actions  in  Case  of  Salp:^  Lease,  User  Consolidation  or  Re- 
ceivership."—  A  complaint  against  a  subsequent  vendee  must  state 
facts  showing  its  liability  either  by  operation  of  law  or  by  contract, 
for  injuries  iniiicted  by  the  vendor.^*  A  vendor  defending  on  the 
ground  of  a  sale  prior  to  the  injury  must  plead  facts  showing  the 
validity  of  the  sale,  where  the  law  prohibits  a  sale  except  under  certain 
circumstances.^^ 

In  Case  of  Lease  or  license.  —  In  an  action  against  the  owner  of  the 
road  for  injuries  inflicted  by  another  operating  the  road,  the  com- 
plaint must  allege,^*  and  the  proof  must  show,^°  a  permissive  use  by 
the  latter.  It  is  only  necessary,  however,  to  allege  negligence  on  the 
part  of  the  company  actually  operating  the  railroad.^"     Where  one 


of  incorporation  of  the  railroad  com- 
pany. "Wabash  R.  Co.  v.  McKittrick, 
36  111.  App.  82.  See  5  Standard  Proc. 
655,   657,   note   90. 

9.  See  the  title  "Trial,"  and  the 
cross-references  there  found.  See  also 
the  titles  "Instructions;"  "Province 
of  Judge  and  Jury;"  "Variance  and 
Failure  of  Proof." 

For  trial  in  particular  classes  of  ta- 
jUTies,  see  infra,  VII,  E  to  L. 

10.  See  the  titles  "Corporations;" 
"Injuries  to  Persons  and  Property;" 
"Master  and  Serrant;"  "Negli- 
gence;"  "Principal  and  Agent." 

[a]  Verdict  or  Judgment  Against 
Master  and  For  Servant. — Where  an 
action  against  both  the  railroad  com- 
pany and  its  employe  or  agent,  is 
based  wholly  on  the  latter 's  negligence 
which  is  legally  imputed  to  the  former, 
the  verdict  and  judgment  cannot  be 
for  the  defendant  servant  and  against 
the  defendant  railwav.  Childress  v. 
Lake  Erie  &  W.  R.  Co.,  182  Ind.  251, 
105  N.  E.  467.  See  also  Zitnik  v. 
Union  Pae.  R.  Co.,  91  Neb.  679,  136 
N.  W.  995;  19  Standard  Peoc.  565,  note 
25;  and  the  title  "Verdict."  But  see 
apparently  contra,  Weil  v.  Hasan,  166 
Ky.  750,  179  S.  W.  835;  19  Standard 
Proc.  565,  note  24;  and  also  Chesapeake 
&  O.  R.  Co.  V.  Dawson's  Admr.,  159 
Ky.  296,  167  S.  W.  125. 

11.  Succession  of  one  railroad  to  in- 
terests of  another  railroad,  see  supra, 
VL 

12.  White  V.  Atlanta,  B.  &  A.  E. 
Co.,  5  Ga.  App.  308,  63  S.  E.  234. 

13.  East  Line  &  Red  River  R.  Co. 


V.  Rushing,  69  Tex.  306,  6  S.  W.  834. 

14.  Cincinnati,  R.  &  Ft.  W.  R.  Co. 
V.  Wood,  82  Ind.  593;  Cincinnati  &  M. 
R.  Co.  V.  Paakius,  36  Ind.  380;  Lake 
Erie  &  W.  E.  Co.  v.  Rooker,  13  Ind. 
App.  600,  41  N.  E.  470. 

[a]  An  allegation  of  occupation  and 
control  by  one  company  of  tracks 
owned  by  defendant,  sufSciently  shows, 
after  verdict,  that  the  former  was  not 
a  mere  trespasser  but  had  some  con- 
tract or  agreement  with  defendant. 
Pennsylvania  Co.  v.  Ellett,  132  111.  654, 
24  N.  E.  559. 

[b]  Unless  denied  by  special  plea 
the  allegation  of  lease  is  admitted. 
Taylor  v.  Peoria  &  E.  Ey.  Co.,  156  111. 
App.  151. 

15.  Cincinnati,  R.  &  Ft.  W.  R.  Co. 
V.  Wood,  82  Ind.  593;  Lake  Erie  & 
W.  R.  Co.  V.  Rooker,  13  Ind.  App.  600, 
41  N.  E.  470;  Plumb  v.  Hecla  Co.,  157 
Mich.  562,  122  N.  W.  208. 

16.  Pennsylvania  Co.  v.  Ellett,  132 
111.  654,  24  N.  E.  559,  the  lessee  is  re- 
garded merely  as  the  agent  of  the 
lessor. 

[a]  Where  the  statute  in  effect 
makes  the  lessee  the  agent  of  the 
leissor,  the  complaint  may  charge  the 
act  of  negligence  to  have  been  com- 
mitted by  the  lessor  road,  though  it 
was  in  fact  the  act  of  the  lessee.  Mc- 
Coy V.  Kansas  City,  St.  J.  &  C.  B.  Ry. 
Co.,  36  Mo.  App.  445. 

[b^  Change  of  Cause  of  Action  by 
Amendment. — A  cause  of  action  against 
the  lessor  railroad  for  an  injury  in- 
flicted by  the  negligence  of  the  lessee 
railroad  cannot  be  changed  by  amend- 
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company  is  charged  with  negligence  while  running  its  train  ovor  the 
traclis  of  another,  its  control  of  the  train  need  not  be  alleged.^' 

Both  lessor  and  lessee  may  be  joined  as  parties  defendant.^*  The 
question  of  ownership  or  operation  of  the  road  is  ordinarily  one  for 
the  jury.^" 

Where  joint  use  and  control  of  the  road  at  the  point  of  injury  is 
relied  upon,  it  must  be  alleged.^"  The  question  which  company  owned 
or  operated  the  train  causing  the  injury,^^  or  whether  a  railroad  com- 
pany using  the  tracks  of  another  company,  retained  control  over  the 
acts  of  its  employes,^^  is  ordinarily  one  for  the  jury. 

Operation  by  Receivers — If  a  railroad  is  being  operated  by  a  re- 
ceiver, the  company  is  not  subject  to  an  action  for  injuries  due  to 
such  operation.^^ 


ment  to  a  cause  of  action  against  the 
lessor  by  reason  of  its  own  acts  of 
negligence.  Roberts  v.  Albany  &  N. 
Ey.   Co.,  114  Ga.  678,  40  S.  E.   698. 

[cj  In  Indiana,  (1)  in  actions  for 
killing  animals,  against  a  railroad  oper- 
ating the  road  of  another  company, 
it  is  unnecessary  to  allege  that  the 
railroad  was  run  or  operated  in  the 
name  of  the  defendant  or  in  what 
name  it  was  operated.  Cincinnati,  H. 
&  D.  E.  Co.  V.  Levi'ston,  97  Ind.  488. 
(2)  Formerly  the. rule  was  otherwise. 
Cincinnati  &  M.  E.  Co.  v.  Paskins,  36 
Ind.  380. 

17.  Cleveland,  C.  C.  &  St.  L.  By. 
Co.  V.  Berry,  152  Ind.  607,  53  N.  E. 
415,  46  L.  E.  A.  33. 

18.  Anderson  v.  West  Chicago  St. 
E.  Co.,  200  111.  329,  65  N.  E.  717; 
Fleming  v.  Louisiana  &  M.  E.  E.  Co., 
263  Mo.  180,  172  S.  W.  355. 

[a]  Where  the  judgment  would  be 
enforceable  by  an  order  of  seizure  and 
sale,  the  lessor  company  should  be 
joined  as  a  party  to  the  action,  Lit- 
tle Rock  &  Ft.  Smith  R.  Co.  v.  Dan- 
iels,  68   Ark.    171,   56    S.   W.   874. 

[b]  Judgment  as  Bar. — A  judgment 
in  favor  of  a  lessor  railroad  in  an 
action  for  the  alleged  negligence  of 
the  lessee  railroad  is  a  bar  to  an  action 
against  the  latter.  Anderson  v.  West 
Chicago  St.  E.  Co.,  200  111.  329,  65 
N.  E.  717. 

19.  Kan.— Chicago  G.  W.  Ey.  Co. 
V.  Troup,  69  Kan.  854,  76  Pac.  859. 
Mich.— Plumb  v.  Hecla  Co.,  157  Mich. 
562,  122  N.  W.  208.  Pa.— Pennsyl- 
vania E.  Co.  V.  Sellers,  127  Pa,  406, 
17  Atl.  987.  S.  C— Carlton  v.  South- 
ern R.  Co.,  93  S.  0.  354,  76  S.  E. 
984. 
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[a]  Ownership  by  the  lessor,  being 
alleged  merely  by  way  of  inducement 
to  the  negligence  subsequently  charged, 
may  be  suflS.ciently  established  by  evi- 
dence of  repute.  Chicago  &  E.  I. 
E.  Co.  V.  Sehmitz,  211  111.  446,  71  N.  E. 
1050. 

20.  See  Central  of  Ga.  Ey.  Co.  v. 
Martin,  138  Ala.  531,  36  So.  426;  Chi- 
cago &,  E.  R.  Co.  V.  Dinius,  180  Ind. 
596,  103  N.  E.  652,  joint  ownership 
need  not  be  alleged. 

21.  Memphis,  D.  &  G.  Ey.  Co.  v. 
Eichardson,  126  Ark.  236,  190  S.  W. 
434;  Monson  v.  Chicago,  E.  I.  &  P.  E>. 
Co.  (la.),  159  N.  W.  679. 

[a]  Evidence  that  an  engine  was 
lettered  with  the  name  of  the  defend- 
ant railroad  was  prima  facie  evidence 
of  possession  and  ownership  and  suffi- 
cient to  take  the  case  to  the  jury. 
Pittsburgh,  Ft.  W.  &  C.  Ey.  Co.  v. 
Callaghan,  157  111.  406,  41  N.  E.  909. 

22.  Garven  v.  Chicago,  E.  I.  &  P. 
E.  Co.,  100  Mo.  App.  617.  75  S.  W. 
193. 

23.  Ft.  Worth  &  R.  G.  Ry.  Co.  v. 
Ballon  (Tex.  Civ.  App.),  174  S.  W. 
337.     See  the  title  "Receivers." 

[a]  Where  the  property  is  restored 
to  a  railroad  without  a  sale  and,  under 
a  statute,  the  railroad  thereupon  be- 
comes liable  for  injuries  inflicted  dur- 
ing its  operation  by  the  receiver,  the 
plaintiff,  in  an  action  to  recover  for 
injuries  received,  must  plead  such  re- 
turn of  the  property  to  the  railroad. 
Dayhoff  v.  International  &  G.  N.  Ry. 
Co.   (Tex.  Civ.  App.),  26  S.   W.  517. 

[b]  An  answer  (1)  that  at  the  time 
the  injury  was  inflicted  the  railroad 
was  being  operated  by  a  receiver  sets 
forth  a  defense.    A  copy  of  the  order 
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The  effect  of  consolidation  or  merger  of  two  railroau  corporations  on 
the  pleadings  and  procedure,   are  treated  elsewhere  in  this  work." 

G.  Actions  for  Injuries  From  Collisions  or  Accidents  to 
TiJAiNS.^'  —  1.  Pleadings.  —  In  accordance  with  the  general  rule 
elsewhere  treated,^"  the  complaint  in  an  action  for  injuries  resulting 
from  a  collision  or  an  accident  to  a  train,  may  allege  the  negligence 
in  general  terms,  specifying,  however,  the  particular  act  alleged  to 
have  been  negligently  omitted  or  performed  ;^^  if,  however,  specific 
allegations  of  negligence  are  made,  the  sufficiency  of  the  complaint 
depends  upon  these  particular  allegations.^'    Contributory  negligence 


of  his  appointment  need  not  be  set 
out.  Bell  V.  Indianapolis,  C.  &  L.  E. 
Co.,  53  Ind.  57.  (2)  This  defense  may 
alao  be  made  under  a  general  denial. 
Archambeau  v.  New  Tork  &  N.  B.  E. 
Co.,  170  Mass.  272,  49  N.  E.  435; 
Ft.  Worth  &  B.  G.  Ey.  Co.  v.  Ballon 
(Tex.  Civ.  App.),  174  S.  W.  337;  Day- 
hoff  V.  International  &  G.  N.  By.  Co. 
(Tex.  Civ.  App.),  26  S.  W.  517. 

24.  See  the  title  "Winding  Up  Cor- 
porations.''- 

25.  Actions  for  injuries  to  passen- 
gers generally,  see  the  title  "  Passen- 
gers. "- 

Actions  for  injuries  to  travelers  at 
crossings,  see  infra,  VII,  H. 

26.  See   the   title    "Negligence."- 

27.  Ala. — Alabama  Great  Southern 
E.  Co.  V.  Hanbury,  161  Ala.  358,  49 
So.  467;  Central  of  Ga.  Ey.  Co.  v.  Mar- 
tin, 138  Ala.  531,  36  So.  426;  Highland 
Ave.  &  B.  E.  Co.  v.  South,  112  Ala. 
642,  20  So.  1003.  Oal. — Stephenson  v. 
Southern  Pac.  Co.,  102  Cal.  143,  34  Pac. 
618,  36  Pac.  407.  Ind.— Evansville  & 
T.  H.  E.  Co.  V.  Krapf ,  143  Ind.  647, 
36  N.  E.  901;  Louisville,  N.  A.  &  C. 
Ey.  Co.  V.  Jones,  108  Ind.  551,  9  N. 
E.  476. 

[a]  Complaints  for  injuries  from 
collisions  at  intersecting  railroad  cross- 
ings, see  Ala. — Alabama  Great  South- 
ern E.  Co.  V.  Hanbury,  161  Ala.  358, 
49  So.  467;  Highland  Ave.  &  B.  E. 
Co.  V.  South,  112  Ala.  642,  20  So.  1003. 
Cal.— Stephenson  v.  Southern  Pac.  Co., 
102  Cal.  143,  34  Pac.  618,  36  Pac.  407. 
D.  O. — Washington  &  G.  E.  Co.  v. 
Hickey,  5  App,  Cas.  436,  a  specific 
averment  that  a  gate  keeper  was  an 
employe  of  a  particular  railroad  is  un- 
necessary. Ind. — Southern  Indiana  E. 
Co.  V.  Peyton,  157  Ind.  690,  61  N.  E. 
722  (an  averment  that  the  engineer 
for  whose  death  the  action  was  main- 
tained, stopped  his  train  at  a  junction 


point  is  not  necessary);  Pittsburgh,  C. 
&  St.  L.  E.  Co.  V.  Spencer,  98  Ind. 
186  (a  passenger  need,  not  allege  in 
an  action  against  another  railroad  that 
the  railroad  on  which  he  was  a  pas- 
senger was  not  negligent) ;  Baltimore  & 
O.  S.  W.  Ey.  Co.  v.  Kleespies,  39  Ind. 
App.  151,  76  N.  E.  1015,  78  N.  E. 
252. 

[b],  Complaints  in  actions  for  In- 
juries from  rear  end  collisions,  see  Chi- 
cago, &  W.  I.  E.  Co.  V.  Marshall,  38 
Ind.  App.  217,  75  N.  E.  973,  complaint 
held  insufficient. 

[c]  Alleging  legal  duty  of  the  rail- 
road is  unnecessary  as  this  is  a  con- 
clusion of  law  to  be  implied  from 
the  facts  stated  in'  the  complaint. 
Chicago  Terminal  Tr.  E.  Co.  v.  Vanden- 
berg,  164  Ind.  470,  73  N.  E.  990. 

[d]  Including  the  violation  of  a 
statute  among  other  acts  upon  which 
the  charge  of  negligence  is  based,  does 
not  limit  the  action  to  the  'statutory 
offense  charged.  Cleveland,  C.  C.  & 
St.  L.  Ey.  Co.  V.  Gray,  148  Ind.  266, 
46  N.  E.  675. 

[e]  That  the  railroad's  employes 
were  acting  within  the  scope  of  their 
employment  in  operating  the  train, 
may  sufficiently  appear  without  an  ex- 
press and  direct  averment  of  that  fact. 
Alabama  Great  Southern  E.  Co.  v.  Han- 
bury, 161  Ala.  358,'  49  So.  467. 

28.  Highland  Ave.  &  B.  E.  Co.  ■». 
South,  112  Ala.  642,  20  So.  1003; 
Evansville  &  T.  H.  E.  Co.  v.  Krapt, 
143  Ind.  647,  36  N.  E.  901;  Baltimore 
&  0.  8.  W.  Ey.  Co.  V.  Kleespies,  39  Ind. 
App.  151,  76  N.  E.  1015,  78  N.  E. 
252. 

[a]  Where  the  negligence  charged 
is  failure  to  ring  a  bell  and  blow  a 
whistle  at  a  crossing,  the  complaint  is 
insufficient  where  the  duty  of  the  rail- 
road would  be  satisfied  by  performing 
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need  not,  in  most  jurisdictions,  be  negatived  in  the  complaint,^^  but 
is  matter  of  special  defense  to  be  pleaded  by  the  defendant.'"' 

2.  Trial.  —  The  proof  must  establish  the  issues  in  the  ease^^  with- 
out material  variance.^^  The  specific  acts  of  negligence  alleged  must 
be  proved.^^  Where  the  evidence  is  conflicting  or  different  inferences 
might  reasonably  be  drawn  from  it,  the  facts  are  for  the  jury  to  de- 
termine,^* as  whether  the  defendant  was  negligent  in  the  manner  of 
operating  its  train,^^  particularly  at  such  a  rate  of  speed  as  under 


either  act.  Highland  Ave.  &  B.  R.  Co. 
V.  South,  112  Ala,  642,  20  So.  1003. 

[b]  If  violation  of  a  statute  reciuir- 
lug  trains  to  stop  at  intersecting  cross- 
ings is  charged,  an  exception  in  the 
statute  applying  where  interlocking  de- 
vices are  maintained,  contained  in  a 
subsequent  clause  of  the  statute  need 
not  be  negatived  in  the  complaint. 
Cleveland,  C.  C.  &  St.  L.  Ey.  Co.  v. 
Gray,  148  Ind.  266,  46  N.  E.  675. 

[c]  An  excessive  rate  of  speed  In 
violation  of  an  ordinance  may  be 
charged  as  negligence.  Cincinnati,  L. 
&  A.  E.  St.  K.  Co.  V.  Baltimore  &  O. 
S.  W.  E.  Co.,  50  Ind.  App.  283,  98 
N.  E.  304. 

29.  See  the  title   "  Negligence.  "- 
[a]     This  is  now  the  rule  in  Indiana, 

(1)  in  actions  for  personal  injuries 
(Southern  Indiana  E.  Co.  ij.  Peyton, 
157  Ind.  690,  61  N,  E.  722;  Pittsburgh, 
C.  C.  &  St.  L.  Ey.  Co.  v.  :^rowning, 
34  Ind.   App.  90,   71   N.  E.   227),   but 

(2)  not  in  action  for  injury  to  prop- 
erty. Cincinnati,  L.  &  A.  Elec.  St.  E. 
Co.  V.  Baltimore  &  O.  8.  W.  E.  Co., 
50  Ind.  App.  283,  98  N.  E.  304.  See 
also  Pittsburgh,  C.  C.  &  St.  L.  E.  Co. 
V.  Martin,  157  Ind.  216,  61  N.  B.  229; 
Evansville  &  T.  H.  E.  Co.  v.  Krapf, 
143  Ind.  647,  36  N.  E.  901. 

30.  See  the  title  "Negligence." 
fa]     A  plea    (1)    that   the   accident 

wouid  not  have  happened  but  for  the 
rt-^iigence  of  decedent,  a  conductor  in 
attempting  to  have  his  train  pass  over 
a  railroad  crossing  is  the  statement  of 
a  conclusion  and  is  insufficient.  Ala- 
bama Great  Southern  E.  Co.  v.  H0,n- 
bury,  161  Ala.  358,  49  So.  467.  (2) 
In  the  case  of  a  rear  end  collision,  a 
plea  that  the  plaintifiE,  engineer  on  the 
rear  train,  ran  his  engine  at  such  a 
rate  of  speed  that  he  could  not  stop  tho 
train  on  discovering  the  presence  of 
the  train  ahead,  does  not  show  con- 
tributory negligence.  Central  of  Ga. 
Ry.  Co.  V.  Martin,  138  Ala.  531,  36 
So.  426. 
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31.  Heins  v.  Savannah,  F.  &  W.  Ey. 
Co.,  114  Ga.  678,  40  S.  E.  710;  Sawyer 
V.   Rutland   &  B.    E.    Co.,   27   Vt.   370. 

[a]  Averment  as  to  whose  servant 
the  operator  of  a  semaphore  was,  where 
no  negligence  in  its  operation  is 
charged,  need  not  be  proved.  Chicago 
&  A.  E.  Co.  V.  Vipond,  212  111.  199,  72 
N.  E.  22. 

32.  See  the  title  "Variance  and 
Failure  of  Proof,"  and  Washington  & 
G.  E.  Co.  V.  Hickey,  5  App.  Cas.  (D. 
C.)  436. 

[aj  Material  Variance. — ^Proof  that 
an  employe  was  performing  duties  as 
a  firenian  when  killed  is  a  variance 
from  an  allegation  that  he  was  en- 
gaged in  his  duties  as  a  brakeman. 
Alabama  Great  Southern  R.  Co.  v.  Hall, 
105  Ala.  599,  17  So.  176. 

33.  Highland  Ave.  &  B.  E.  Co.  v. 
South,  112  Ala.  642,  20  So.  1003;  Ely 
V.  St.  Louis,  K.  C.  &  N.  Ey.  Co.,  77 
Mo.  34.  See  Central  of  Ga.  Ey.  Co.  v. 
Martin,   138   Ala.   531,   36   So.   426. 

[a]  An  allegation  that  the  danger- 
ous and  defective  condition  of  the 
track  was  the  cause  of  the  derailmen^ 
of  a  train  and  that  maintenance  of 
the  track  in  that  condition  constituted 
negligence  is  supported  by  evidence 
that  a  section  foreman  failed  to  in- 
spect the  track.  Texas  &  P.  Ey.  Co. 
V.  Barron,  4  Tex.  Civ.  App.  546,  23 
S.  W.  534.  ^ 

[b]  Negligence  in  other  particulaas 
cannot  be  shown.  Garveu  v.  Chicago, 
R.  I.  &  P.  R.  Co.,  100  Mo,  App,  617, 
75  S.  W.  193.  ' 

34.  Jennings  v.  Philadelphia,  B.  & 
W.  Ey.  Co.,  29  App.  Cas.  (D.  C.)  219; 
Chicago  &  N.  W.  Ey.  Co.  v.  Snyder. 
128  111.  655,  21  N.  E.  520. 

35.  TT.  S.— Atchison^  T.  &  S.  P.  Ey. 
Co.  V.  Hamble,  177  Fed.  644,  101  C. 
C.  A.  270,  in  running  a  train  past  a 
block  signal.  Mo.— Moudy  v.  St.  Louis 
Dressed  Beef  &  Prov.  Co.,  149  Mo. 
App.  413,  130  S.  W.  476,  in  operating 
a  train  without   proper   brakes.     See 
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the  surrounding  conditions  was  excessive  and  dangerous;"  whether 
the  defendant's  employes  were  negligent  in  passing  over  an  inter- 
secting railroad  crossing  ;^^  whether  a  train  was  seen  in  time,  if  due 
care  had  been  exercised,  to  have  avoided  the  collision;^'  whether  the 
injury  was  proximately  caused  by  the  negligence  charged.^'  Under 
similar  conditions,  the  question  of  the  contributory  negligence  of  the 
person  injured  is  also  for  the  jury  to  determine.*'' 


Butts  V.  Gaar-Scott  &  Co.,  164  Mo. 
App.  307,  145  S.  W.  120.  Pa.— Schwartz 
V.  Pennsylvania  R.  Co.,  241  Pa.  545, 
88  Atl.  865. 

[a]  The  question  as  to  how  far  out- 
side of  railroad  yards  a  switch  engine 
might  be  expected  to  be  found  upon 
a  main  track,  is  for  the  jury.  Mar- 
tin V.  Kansas  City  Southern  Ey.  Co. 
(Mo.  App.),  180  S.  W.  1005. 

[b]  Willful  or  Wanton  Action. 
Southern  Ry.  Co.  v.  Stollenwerok,  166 
Ala.  556,  52  So.  204;  Alabama  Great 
Southern  R.  Co.  v.  Hanbury,  161  Ala. 
358,  49  So.  467;  Southern  R.  Co.  V. 
Bonner,  141  Ala.  517,  37  So.  702. 

36.  Wabash  R.  R.  Co.  v.  Barrett, 
117  111.  App.  315  (in  approaching  an 
intersecting  street  railway  crossing); 
Yeager  v.  Chicago,  R.  I.  &  P.  R.  Co., 
156  Iowa  166,  135  N.  W.  638. 

[a]  Proof  that  the  operation  of  a 
train  at  any  given  speed  is  dangerous 
need  not  be  "made  as  a  condition  to 
submitting  to  the  jury  the  question 
whether  the  speed  at  which  it  was  in 
fact  operated  was  excessive.  Albion 
Lumber  Co.  v.  De  Nobra,  72  Fed.  739, 
19  C.  C.  A.  168. 

[b]  The  rate  of  speed  at  which  the 
train  was  operated  is  a  question  for 
the  jury  to  determine.  Biggs  v. 
Peoria  &  P.  U.  Ry.  Co.,  182  111.  App. 
613. 

37.  V.  S.— Choctaw,  O.  &  G.  R.  Co. 
V.  Jackson,  192  Fed.  792,  114  C.  C.  A. 
12;  Chicago,  St.  P.  &  K.  C.  Ry.  Co. 
V.  Chambers,  68  Fed.  148,  15  C.  C.  A. 
327.  la. — Grace  v.  Minneapolis  &  St. 
L.  R.  Co.,  153  Iowa  418,  133  N.  W. 
672,  in  failing  to  keep  proper  look- 
out. Kan. — Wichita  &  W.  R.  Co.  V. 
Johnson,   47   Kan.   351,   27   Pac.   980. 

[a]  Negligence  in  operating  a  train 
at  a  street  railway  crossing,  see  Reid 
V.  Long  Island  R.  Co.,  144  App,  Div. 
267,  128  N.  Y.  Sudd.  1074. 

[b]  Whether  failure  to  ring  a  bell 
or  sound  a  whistle  is  negligence,  al- 
though a  statute  requiring  this  to  be 
done    is    inapplicable    to    street    car 


crossings,  is  a  question  of  fact  for  the 
jury.  San  Antonio  &  A.  P.  Ry.  Co.  v. 
Way,  9  Tex,  Civ.  App.  214,  29  S.  W. 
205. 

[c]  Although  plaintiff  is  contra- 
dicted by  his  own  witnesses,  as  to 
whether  ,a  train  stopped  on  approach- 
ing a  crossing,  the  question  remains 
one  of  fact  for  the  jury.  Chicago  & 
A.  R.  Co.  V.  Raidy,  203  111.  310,  67 
N.  E.  783. 

38.  Vessel  v.  Seaboard  Air  Line  Ey. 
Co.,  182  Ala.  589,  62  So.  180;  Southern 
E.  Co.  V.  Boniier,  141  Ala.  517,  37  So. 
702;  Cahill  v.  Chicago,  M.  &  St.  P. 
E.  Co.,  143  Iowa  152,  121  N.   W.  553. 

39.  U.  S. — Atchison,  T.  &  S.  F.  Ry. 
Go.  V.  Hamble,  177  Fed.  644,  101  C.  C. 
A.  270.  D.  C. — Jennings  v.  Philadel- 
phia, B.  &  W.  Ry.  Co.,  29  App.  Cas. 
219,  by  a  violation  of  the  rules  of  the 
company.  111. — Chicago  &  A.  R.  Co. 
V.  Averill,  224  111.  516,  79  N.  E. 
654. 

40.  V.  S.— Chicago,  St.  P.  &  K.  C. 
Ry.  Co.  v.  Chambers,  68  Fed.   148,  15 

C.  C.  A.  327.  Ala.— Southern  Ry.  Co. 
V.   Arnold,    162    Ala.   570,    50    So.    293. 

D.  C. — Jennings  v.  Philadelphia,  B.  & 
W.  Ry.  Co.,  29  App.  Cas.  219.  111.  . 
Chicago  &  A.  R.  Co.  v.  Harrington,  192 
m.  9,  61  N.  E,  622.  Minn.— Hanson 
■I}.  Minneapolis  &  St.  L.  Ry,  Co.,  37 
Minn.  355,  34  N.  W.  223. 

[a]  Contributory  negligence  of  con- 
ductor or  engineer  of  train  with  which 
defendant's  train  collided  at  a  cross- 
ing, see  U.  S. — Choctaw,  O.  &  G.  R. 
Co.  V,  Jackson,  192  Fed.  792,  114  C. 
C.  A.  12;  Kansas  City,  Ft.  S.  &  M. 
Ry.  Co.  V.  McDonald,  51  Fed.  178,  2 
C.  C.  A.  153,  failure  to  bring  train  to 
a  full  stop.  Ala. — Southern  R.  Co.  v. 
Stollenwerek,  166  Ala.  556,  52  So.  204; 
Alabama  Great  Southern  R.  Co.  v, 
Hanbury,  161  Ala.  358,  49  So.  467; 
Birmingham  Mineral  R.  Co.  v.  Jacobs, 
101  Ala.  149,  13  So.  408.  lU.— Coulter 
V.  niinois  Central  R.  Co.,  264  111.  414, 
106  N.  E.  258;  Marren  v.  Chicago  & 
N.  W.  Ey.  Co.,  178  111.  App.  431.    Kan, 
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H.  Actions  FOR  Injuries  Received  AT  Crossings.  —  1.  Pleadings.' 
a.  Complaint.  —  (I.)  In  General.  —  In  accordance  with  the  general 
rules  elsewhere  treated*^  the  facts*^  from  which  springs  a  duty  on 
the  part  of  the  defendant  to  avoid  injuring  the  plaintiff,  should  be 


King  V.  Missouri  Pac.  Ey.  Co.,  97  Kan. 
769,  156  Pac.  728,  exercise  of  due  care 
after  discovering  tliat  approaching 
train  was  not  going  to  stop. 

[b]  Violation  of  a  statute  requiring 
trains  to  stop  on  approaching  inter- 
secting railroad  crossings  constitutes 
negligence  as  a  matter  of  law.  Loner- 
gan  V.  Erie  K.  Co.,  67  App.  Div.  297, 
73  N.  Y.  Supp.  392. 

[c]  Failure  of  a  motorman  or  con- 
ductor of  a  street  car  to  see  an  ap- 
proaching railroad  train  at  an  inter- 
secting crossing,  is  not  necessarily 
negligence  per  se.  Ala. — Southern  B. 
Co.  V.  Jones,  143  Ala.  328,  39  So.  118. 
Md. — Baltimore  &  O.  E.  Co.  v.  Hen- 
dricks, 104  Md.  76,  64  Atl.  304.  Mich. 
Evans  v.  Lake  Shore  &  M.  S.  E.  Co., 
88  Mich.  442,  50  N.  W.  386,  14  L.  E. 
A.  223;  Eichmond  v.  Chicago  &  Vf. 
Mich.  E.  Co.,  87  Mich.  374,  49  N.  W. 
621,  Mo.— Threlkeld  v.  Wabash  Ey. 
Co.,  68  Mo.  App.  127.  N.  Y.— Harper 
V.  Delaware,  L.  &  W.  E.  Co.,  22  App. 
Div.  273,  47  N.  Y.  Supp.  933. 

[d]  Contributory  n  e  g  1  i  g  e  n  c  e  in 
jumping  from  a  car  in  order  to  'avoid 
threatened  injury,  see  Cal. — Stephenson, 
'v.  Southern  Pac.  Co.,  102  Cal.  143,  34 
Pac.  618,  36  Pac.  407.  D.  C. — Jennings 
V.  Philadelphia,  B.  &  W.  Ey.  Co.,  29 
App.  Cas.  219.  Mo. — Butts  v.  Gaar- 
Scott  &  Co.,  164  Mo.  App.  307,  145 
S.    W.   120. 

[e]  Whether  plaintiff,  an  engineer, 
ran  his  engine  at  an  excessive  rate 
of  speed  (1)  on  approaching  a  high- 
way crossing  on  which  a  vehicle  was 
stalled  (Butts  v.  Gaar-Scott  &  Co.,  164 
Mo.  App.  307,  145  S,  W,  120),  or 
(2)  on  approaching  a  switch  (Lake 
Shore  &  M.  8.  Ey.  Co.  v.  Parker,  131 
111.  557,  23  N.  E.  237),  is  a  question 
for  the  jury. 

[f]  Whether  an  act  of  an  em- 
ploye was  in  violation  of  rules  of  the 
railroad  company  (1)  which' left  to  em- 
ployes the  exercise  of  their  skill  and 
judgment,  is  a  question  of  fact.  Lake 
Shore  &  M.  8.  Ey.  Co.  v.  Parker,  131 
111.  557,  23  N.  E.  237.  (2)  Violation 
of  a  positive  rule  or  regulation,  con- 
stitutes negligence  per   se    (East   Ten- 
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nessee,  V.  &  (J.  E.  E.  Co.  v.  Kane,  92 
Ga.  187,  18  8.  E.  18,  22  L,  E.  A.  315. 
But  see  Hanson  v.  Minneapolis  &  St. 
L.  Ey.  Co.,  37  Minn.  355,  34  N.  W. 
223),  but  (3)  only  where  it  appears 
that  the  rule  had  been  brought  to  the 
knowledge  of  the  employe.  Strong  v. 
Eutland  E.  Co.,  121  App.  Div.  391,  106 
N.  Y.  Supp.  85. 

41.  See  the  titles  "Injuries  to  Per- 
sons and  Property;"  "Negligence." 

42.  Ala. — Louisville  &  N.  E.  Co.  v. 
Kelly,  73  So.  953;  Gordon  v.  Tennessee 
Coal,  I.  &  E.  Co.,  164  Ala.  203,  51  So. 
316;  Nashville,  C.  &  St.  L.  E.  Co.  v. 
Eeynolds,  148  Ala.  680,  41  So.  1001. 
Ind. — Chicago,  I.  &  L.  E.  Co.  v.  Mc- 
Candish,  167  Ind.  648,  79  N.  E.  903. 
Mich. — Schindler  v.  Milwaukee,  L.  S. 
&  W.  Ey.  Co.,  77  Mich.  136,  43  N.  W. 
911.  N.  J. — Eace  v.  Easton  &  A.  E. 
E.  Co.,  62  N.  J.  L.  536,  41  Atl.  710. 
Va. — Norfolk  &  W.  E.  Co.  v.  Holmes' 
Admr.,  109   Va.   407,   64   S.   E.   46. 

[a]  "With  such  fullness  and  cer- 
tainty as  to  make  plain  an  obligation 
of  duty,  and  to  indicate  its  character. ' ' 
Chicago,  I.  &  L.  E.  Co.  v.  McCandish, 
167  Ind.  648,  79  N.  E.  903. 

[b]  An  averment  that  the  accident 
occurred  at  a  public  crossing  "shows 
that  defendant  was  under  a  duty  to 
keep  a  lookout  for  her  at  the  time  and 
place  of  the  collision  and  to  exercise 
care  in  conservation  of  her  safety." 
Central  of  Ga.  Ey.  Co.  v.  Foshee,  125 
Ala.  199,  27  So.  1006. 

[c]  "The  general  allegations  as  to 
obstructions,  and  lack  of  any  precau- 
tion to  warn  or  protect  travelers,  and 
the  existence  of  the  ordinances,  show 
a  duty  owing  appellee."  New  York, 
0.  &  St.  L.  E.  Co.  V.  Lind,  180  Ind. 
38,  102  N.  E.  449. 

[d]  Dangerous  Position  of  Plaintiff. 
An  averment  thajt  plaintiff  was  law- 
fully crossing  a  railroad  at  a  public 
crossing  and  was  in  a  place  of  danger 
upon  or  near  the  track  "shows  that 
defendant  was  under  a  duty  to  keep 
a  lookout  for  her  at  the  time  and 
place  of  the  collision  and  to  exercise 
care  in  the  conservation  of  her  safe- 
ty," and  is  sufdciently  definite.    Louis- 
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pleaded,  and  the  violation  of  this  duty  by  the  defendant*^  charged.** 
Where  simple  negligence  is  relied  upon  it  is  incumbent  upon  the  plain- 
tiff to  aver  a  relationship  that  would  render  the  defendant  liable  for 
simple  negligence,  that  is,  that  he  was  a  traveler  upon  a  highway, 
and  not  a  licensee  or  trespasser,*^  and  that  the  injury  was  inflicted 
at  or  upon  a  erossing.*^  The  act  or  omission  of  an  employe  of  a 
railroad  should  be  alleged  to  have  been  performed  or  omitted  in  the 
course  of  his  employment,*'  especially  where  it  is  claimed  to  have 
been  wilful  or  wanton,**  though  no  formal  expression  of  the  fact  is 
required.**    The  name  of  the  particular  employe  charged  with  negli- 


ville  &  N.  E.  Co.  v.  Calvert,  170  Ala. 
565,  54  So.  184. 

Injury  at  private  or  particular  kind 
of  crossing,  see  infra,  VII,  H,  1,  a, 
(H). 

43.  Gordon  ■».  Tennessee  Coal,  I.  & 
E.  Co.,  164  Ala.  203,  51  So.  316. 

[a]  An  allegation  that  defendant 
"suffered  and  permitted"  trains  to  be 
operated  without  the  giving  of  proper 
warning  signals  "does  not  amount  to 
an  averment  that  the  defendant  itself 
controlled  or  ran  the  trains.''  Seitter 
V.  West  J.  &  S.  E.  Co.,  79  N.  J.  L. 
277,  75  Atl.  435. 

44.  Ind.— Baltimore  &  O.  S.  W.  E. 
Co.  V.  Young,  146  Ind.  374,  45  N.  E. 
479.  N.  J. — Eace  v.  Easton  &  A.  E. 
E.  Co.,  62  N.  J.  L.  536,  41  Atl.  710. 
Tex. — Sanders  ■;;.  Texas-Mexican  Ey. 
Co.  (Tex.  Civ.  App.),  83  S.  W.  871. 
Va.— Norfolk  &  W.  E.  Co.  v.  Holmes' 
Admr.,  109  Va.  407,  64  S.  E.  46. 

45.  XJ.  S. — McAllister  v.  Chesapeake 
&  O.  R.  Co.,  243  U.  S.  302,  37  Sup. 
Ct.  274,  61  L.  ed.  735.  Ala.— Louiavillo 
&  N.  E.  Co.  V.  Moran,  76  So.  7;  Em- 
pire Coal  Co.  v.  Martin,  190  Ala.  169, 
67  So.  435.  Ind.— Chicago,  I.  &  L.  E. 
Co.  «.  McCandish,  167  Ind.  648,  79  N. 
E.  903. 

[a]  An  allegation  that  the  injured 
party  was  traveling  along  a  public 
highway  and  was  struck  when  he 
reached  defendant's  track,  sufficiently 
shows  he  was  an  ordinary  traveler. 
Cleveland,  C.  C.  &  St.  L.  E.  Co,  v. 
Starts,  174  Ind.  345,  92  N.  E.  54. 

[b]  From  the  allegation  that  the  in- 
jury occurred  at  a  crossing  which  is 
properly  described  the  conclusion  will 
be  drawn  that  plaintiff  was  not  a  tres- 
passer on  the  defendant's  property. 
Southern  E.  Co.  v.  Crenshaw,  136  Ala. 
573,  34  So.  913. 

[c]  Where  the  injury  took  place  at 
a  farm  crossing,  allegations  showing 
the  construction  of  the  crossing  with 


planking  and  proper  approaches  and 
its  frequent  use  by  the  person  injured, 
are  sufficient  to  show  that  he  used  it 
by  invitation  of  the  railroad  and  not 
as  a  bare  licensee  or  trespasser.  Balti- 
more &  O.  S.  W.  E.  Co.  V.  Slaughter, 
167  Ind.  330,  79  N.  E.  186,  119  Am. 
St.  Eep.  503,  7  L.  E.  A.   (N.  S.)   59/. 

46.  Tyler  v.  Kelley's  Admr.,  89  Va. 
282,  15  S,  E.   509. 

[a]  "The  statement  that  the  loco- 
motive struck  his  said  team  and  wagon 
and  threw  him  from  the  wagon  is  a 
sufficient  allegation  that  the  decedent 
had  driven  on  the  track. '"'^  Southern, 
Ind.  Ey.  Co.  v.  Corps,  37  Ind.  App. 
586,  76  N.  E.  902. 

[b]  Allegation  that  injury  occurred 
"at  or  near"  a  public  crossing  (1)  is 
good  (McAllister  v.  Chesapeake  &  O. 
E.  Co.,  243  IT.  S.  302,  37  Sup.  Ct.  274, 
61  L.  ed.  735;  Tyler  v.  Kelley's  Admr., 
89  Va.  282,  15  S.  E.  509),  but  (2)  such 
an  allegation  with  reference  to  a  pri- 
vate crossing  is  insufficient.  Davis' 
Admr.  v.  Chesapeake  &  0.  E.  Co.,  116 
Ky.  144,  75  S.  W.  275. 

[c]  An  allegation  that  plaintiff 
was  injured  at  "a  traveled  place" 
and  was  run  down  without  any  warn- 
ing signal  is  sufficient  as  an  allega- 
tion that  the  accident  took  place  at 
a  railroad  crossing.  Sanders  v.  South- 
ern Ey.  C.  Div.,  97  S.  C.  423,  81  S.  E. 
786. 

47.  Gordon  v.  Tennessee  Coal,  I.  & 
E.  Co.,  164  Ala.  203,  51  So.  316.  And 
see  Louisville  &  N.  E.  Co.  «.  Vanzant, 
158  Ala.  527,  48  So.  389;  Cincinnati, 
H.  &  D.  E.  Co,  V.  Voght,  26  Ind.  App. 
665,  60  N.  E.  797;  Pittsburgh,  C.  C. 
&  St.  L.  E.  Co.  v.  Adams,  25  Ind. 
App.  164,  56  N.  E.  101.  See  generally 
the  title  "Master  and  Servant." 

48.  Louisville  &  N.  E.  Co.  v.  John- 
son, 162  Ala.  665,  50  So.  300. 

49.  Louisville  &  N.  E.  Co.  v.  John- 
son, 162  Ala.  665,  50  So.  300,  "there 
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gence  need  not  be  alleged.'"  In  pleading  the  negligence  relied  on, 
it  is  ordinarily  sufficient  to  allege  merely  that  the  train  or  other  in- 
strumentality was  negligently  run  or  operated,  without  setting  forth 
the  particulars  as  to  the  manner  of  its  operation,"'  as  they  constitute 
matters  presumptively  within  the  better  knowledge  of  the  defend- 
ant."^  The  particulars  constituting  the  negligent  operation  may,  how- 
ever, be  stated."^    Thus  it  may  be  alleged  that  the  train  was  operated 


are  no  patented  words  for  charging" 
this  fact. 

50.  Southern  E.  Co.  v.  Prather,  119 
Ala.  588,  24  So.  836,  72  Am.  Sf.  Eep, 
949:  Pittsburgh,  C.  &  St.  L.  K.  Co. 
V.  Kitley,  118  Ind.  152,  20  N.  E.  727. 

51.  U.  S.— Cahill  v.  Chicago,  M.  & 
St.  P.  Ey.  Co.,  74  Fed.  285,  20  C.  C. 
A.  184.  Ala. — Southern  E.  Co.  v.  Craw- 
ford, 164  Ala.  178,  51  So.  340;  South- 
ern E.  Co,  V.  Douglass,  144  Ala.  351, 
39  So.  268;  Birmingham  Belt  E.  Co.  v. 
Gerganons,  142  Ala.  238,  3Y  So.  929; 
Central  of  Ga.  Ey.  Co.  v.  Freeman,  134 
Ala.  354,  32  So.  778;  Central  of  Ga. 
Ey.  Co.  V.  Forshee,  125  Ala.  199,  27  So. 
1006.  Oal. — Warren  v.  Southern  Cal. 
Ey.  Co.,  67  Pae.  1.  lU.— Farley  v. 
Wabajsh  E.  Co.,  153  111.  App.  493  (con- 
taining an  approved  form  of  com- 
plaint) ;  Boyd  v.  Chicago,  B.  &  Q.  E. 
Co.,  103  111.  App.  199.  Ind.— Chicago 
&  B.  E.  Co.  V.  Biddinger  (Ind  App.), 
113  N.  B.  1027;  Terre  Haute,  I.  &  B. 
Tr.  Co.  V,  Maberry,  52  Ind.  App.  114, 
100  N.  E.  401;  Indianapolis  &  N.  W. 
Tr.  Co.  V.  Newby,  45  Ind.  App.  540, 
90  N.  E.  29,  91  N.  E.  36;  Lake  Erie 
&  W.  E.  Co.  V.  Moore,  42  Ind.  App. 
32,  81  N.  E.  85,  84  N.  E.  506;  Balti- 
more &  0.  S.  W.  E.  Co.  V.  Eeynolds, 
33  Ind.  App.  219,  71  N.  E.  250;  Ohio 
&  M.  E.  Co.  V.  Engrer,  4  Ind.  App. 
261,  30  N.  E.  924.  Ky.— Nashville,  C. 
&  St.  L.  E.  Co.  V.  Higgins,  29  Ky.  L. 
Eep.  89,  92  S.  W.  549;  Connell  v. 
Chesapeake  &  O.  E.  Co.,  22  Ky.  L. 
Eep.  501,  58  S.  W.  374.  Mich.— Miller 
V.  Michigan  Cent.  E.  Co.,  167  Mich. 
21,  132  N.  W.  483.  Minn. — Johnson 
V.  St.  Paul  &  D.  E.  Co.,  31  Minn.  283, 
17  N.  W.  622;  Clark  v.  Chicago,  M. 
&  St.  P.  Ey.  Co.,  28  Minn.  69,  9  N.  W. 
75.  Mo. — Davidson  v.  Chicago  &  A.  E. 
Co.,  98  Mo.  App.  142,  71  S.  W.  1069; 
White  V.  Wabash  W.  Py.  Co.,  34  Mo. 
App.  57.  Ohio. — Lake  Erie  &  W.  E. 
Co.  V.  Maokey,  53  Ohio  St.  370,  41 
N.  B.  980,  53  Am.  St.  Eep.  641,  29 
L.  E.  A.  757.     Tenn. — Chattanooga  E. 
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T.   Co.   V.   Walton,    105   Tenn.   415,   58 

S.  W.  737;  Illinois  C.  E.  Co.  v.  Davis, 

104  Tenn.  442,  58  S.  W.  296. 
See  also  the  title  "Negligence." 
Compare  Wilson  v.  New  York,  N.  H. 

&    H.    E.    Co.,   18   E.   I.    491,    29    Atl. 

258. 

[a]  Form. — "  That  defendant,  by  its 
said  servants,  so  carelessly  and  im- 
properly drove  and  managed  the  said 
locomotive  and  train,  that  by  and 
through  the  negligence  and  improper 
conduct  of  the  defendant,  by  its  said 
servants  in  that  behalf,  the  said  loco- 
motive engine  and  train  ran  into  and 
struck  with  great  force  and  violence 
against  the  plaintiflE. "  Chicago  &  A. 
E.  Co,  V.  Eedmoud,  171  111.  347,  49 
N.  E.  541. 

[bj  Remedy  for  uncertainty  is  mo- 
tion to  make  more  specific.  Baltimore 
&  O.  S.  W.  E.  Co.  V.  Slaughter,  167 
Ind.  330,  79  N.  E.  186,  119  Am.  St. 
Eep.  503,  7  L,  E.  A.  (N.  S.)  597; 
Cleveland,  C.  C.  &  I.  E.  Co.  v.  Wynant, 
119  Ind.  539,  20  N.  E.  730;  Easterling 
V.  Atlantic  Coast  Line  E.  Co.,  91  S.  C. 
546,  75  S.  E.  133,  But  see  4  Standaed 
Proc.  859. 

52.  Southern  Ey.  Co.  v.  Crawford, 
164  Ala.  178,  51  So.  340. 

[a]  Illustration.  —  Averment  that 
defendant  by  its  servants  negligently 
ran  an  engine  towards  the  pike  along 
which  plaintiff  was  driving,  thereby 
causing  plaintifC's  team  to  become 
frightened  and  run  across  the  track  in 
front  of  the  engine  where  it  was 
struck,  is  sufficient.  Southern  Ey.  Co. 
V.  Crawford,  164  Ala.  178,  51  So.  340. 

53.  Southern  E.  Co.  v.  Douglass,  144 
Ala.  351,  39  So.  268. 

fa]  Where  a  train  breaks  into  two 
sections,  negligence  may  be  charged 
not  only  in  allowing  the  break  but  in 
operating  the  rear  section  after  the 
break.  Chicago  &  B.  I.  E.  Co.  v. 
Vester,  47  Ind.  App.  141,  93  N.  E. 
1039. 
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negligently  at  a  rapid  or  dangerous  rate  of  speed,'*  that  no  signals 
of  its  approach  to  a  public  crossing  were  given,°°  or  that  such  signals 
were  improperly  given,"^  that  a  standing  train  was  negligently  started 
while  plaintiff  was  in  a  position  of  danger,''  and  without  giving  neces- 


54.  Southern  Ey.  Co.  v.  Crawford, 
164  Ala.  178,  51  So.  340. 

[a]  "The  place,  conditions,  sur- 
roundings, character,  and  frequency  of 
the  use  of  the  crossing"-  should  be  al- 
leged in  order  that  the  particular  rate 
of  speed  charged  will  appear  to  have 
been  negligence  under  these  conditions. 
Wabash  E.  Co.  v.  McNown,  53  Ind. 
App.  116,  99  N.  E.  126,  100  N.  E.  383. 
And  see  Lake  Shore  &  M.  S.  Ey.  Co. 
V.  Barnes,  166  Ind.  7,  76  N.  E.  629, 
3  L.  E.  A.  (N.  S.)  778;  Chicago,  St. 
L.  &  P.  E.  Co.  V.  Spilker,  134  Ind. 
380,  33  N.  E.  280,  34  N.  E.  218;  Chi- 
cago &  E.  E.  Co.  V.  Biddinger  (Ind. 
App.),  113  N.  E.  1027. 

[b]  An  allegation  that  a  train  ap- 
proached a  crossing  at  an  unreasonably 
high  rate  of  speed  is  insufficient  as 
it  might  still  be  true  that  it  passed 
over  the  crossing  at  a  reasonable  speed. 
Pittsburgh,  C.  &  St.  L.  E.  Co.  v.  Conn, 
104  Ind.  64,  3  N.  E.  636. 

55.  Ala. — Southern  Ey.  Co.  v.  Craw- 
ford, 164  Ala.  178,  51  So.  340;  Central 
of  6a.  Ey.  Co.  v.  Freeman,  134  Ala. 
354,  32  So.  778.  Del.— Du  Eoss  v.  Phil- 
adelphia B.  &  W.  E.  Co.,  5  Boyce  245, 
92  Atl.  811;  Eoberts  v.  Maryland  D. 
&  V.  Ey.  Co.,  5  Boyce  150,  91  Atl. 
285,  the  kind  of  warning  signals  which 
were  omitted  need  not  be  specified. 
Ga. — Dozier  v.  Central  of  Ga.  E.  Co., 
12  Ga.  App.  753,  78  S.  E.  469.  Ind. 
Pittsburgh,  C.  &  St.  L.  E.  Co.  v.  Mar- 
tin, 82  Ind.  476;  Wabash  E.  Co.  v. 
McNown,  53  Ind.  App.  116,  99  N.  E. 
126,  100  N.  E.  383.  Mich.— Chicago  & 
N.  E.  E.  Co.  V.  Miller,  46  Mich.  532, 
9  N.  W.  841.  Miss. — Eothars  v.  Illinois 
C.  E.  Co.,  25  So.  665. 

[a]  If  it  he  alleged  generally  that 
no  signals  were  given,  and  particularly 
that  no  whistle  was  sounded,  it  need 
not  be  further  alleged  that  no  bell 
was  rung  or  any  other  warning  given. 
Eoberts  v.  Maryland  D.  &  V.  Ey,  Co., 
5  Boyce  (Del.)  150,  91  Atl.  285. 

[b]  That  plaintiff  was  in  such  a 
position  that  he  would  have  heard  the 
signals  if  they  had  been  given,  need 
not  be  averred.  Pittsburgh,  C.  C.  & 
St.  L.  E.  Co.  V.  Br.vington,  59  Ind.  App. 
371,   108   N.   B.   133.     And   see   Pitts- 


burgh, C.  C.  &  St.  L.  E.  Co.  V.  Ter- 
rell, 177  Ind.  447,  95  N.  E.  1109,  42 
L.  E.  A.  (N.  S.)  367;  Greenawaldt  v. 
Lake  Shore  &  M.  S.  E.  Co.,  165  Ind. 
219,  74  N.  E.  1081;  Chicago  &  E.  L 
E.  Co.  V.  Coon,  48  Ind.  App.  675,  93 
N.  E.  561,  95  N.  E.  596. 

[c]  If  fright  of  a  team  from  the 
ordinary  operation  of  a  train  is  claimed 
to  have  been  occajsioned  because  fail- 
ure of  defendant's  employes  to  give 
statutory  warning  of  the  approach  of 
the  train  to  a  crossing  allowed  plain- 
tiff to  drive  too  near  the  train,  a  cause 
of  action  is  stated.  Southern  Ey.  Co. 
V.  Crawford,  164  Ala.  178,  51  So.  340. 
And  see  Chicago,  St.  L.  &  P.  E.  Co. 
V.  Butler,  10  Ind.  App.  244,  38  N.  E.  1. 

[d]  A  general  allegation  that  de- 
fendant did  not  give  '  "any  warning, 
by  bell  or  whistle  or  light,  or  other 
means  of  the  approach ' '  of  the  train 
is  sufficient.  Wabash  E.  Co.  v.  Mc- 
Daniels,  183  Ind.   104,   107  N.  E,  291. 

56.  Eace  v.  Baston  &  A.  E.  E.  Co., 
62  N.  J.  L.  536,  41  Atl.  710. 

[a]  Where  a  horse  was  frightened 
by  proximity  to  the  engine  when  the 
signal  was  given,  it  was  held  to  be  in- 
sufficient to  allege  generally  that  the 
horse  was  frightened  by  the  blowing 
of  the  locomotive  whistle  but  the  facts 
showing  how  this  was  improperly  done 
should  be  alleged.  "For  an  indirect 
injury  resulting  from  alleged  negli- 
gence, the  facts  showing  negligence 
should  be  pleaded,  for  otherwise  it 
cannot  be  seen  that  the  alleged  negli- 
gent act  or  omission  was  the  proximate 
cause  of  the  injury."  Eace  v.  Easton 
&  A.  E.  Co.,  62  N.  J.  L.  536,  41  Atl. 
710. 

57.  Miller  v.  Michigan  Cent.  E.  Co., 
167  Mich.  21,  R2  N.  W.  483.  See 
infra,  VII,  H,  1,  a,  (III). 

[a]  Concurrent  Acts.  —  Negligent 
starting  of  a  train  which  had  been 
negligently  obstructing  a  street  may  be 
charged  as  a  single  act  of  negligence 
producing  the  injury.  Lake  Erie  &  W. 
E.  Co.  V.  Maokey,  53  Ohio  St.  370,  41 
N.  E.  980,  53  Am.  St.  Eep.  641,  29 
L.  E.  A.  757.  And  see  Burger  v.  Mis- 
souri P.  E.  Co.,  112  Mo.  238,  '20  S.  W. 
439,  34  Am.  St.  Eep.  379. 
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sary  warnings,'^  that  no  employe  was  stationed  at  a  crossing  or  on 
the  train  to  give  warning  of  the  approach  of  a  backing  train,^^  that 
the  train  was  operated  with  unnecessary  noise.*"  But  if  an  attempt 
is  made  to  state  specific  acts  of  negligence,  such  statements  must  be 
sufficient  and  complete  as  a  statement  of  a  cause  of  action,  and  they 
control  a  general  averment  of  negligence.^^  Several  distinct  but  con- 
curring acts  of  negligence  may  be  set  forth  in  the  complaint."^  It 
must  appear  from  the  complaint  that  the  acts  of  negligence  averred 
were  the  proximate  cause  of  the  injury  sustained."^    Statements  de- 


58.  Burger  v.  Missouri  P.  E.  Co.,  112 
Mo.  238,  20  S.  W.  439,  34  Am,  St.  Kep. 
379. 

59.  Cook  V.  Chicago,  B.  &  Q.  K7. 
Co.,  193   111.  App.  527. 

60.  Omaha  &  E.  V.  E.  Co.  v.  Clark, 
35  Neb.  867,  53  N.  W.  970,  23  L.  E. 
A.  504,  allegation  that  steam  was 
negligently  allowed  to  escape  is  suffi- 
cient as  an  allegation  that  it  was  un- 
necessary. 

61.  See  the  title   "Negligence." 

'  [a]  Where  the  specific  facts  averred 
do  not  contradict  the  general  aver- 
ment and  are  not  inconsistent  with  it, 
the  general  "rule  does  not  apply.  Evans- 
ville  &  T.  H.  E.  Co.  v.  HofCman,  56 
Ind.  App.  530,  105  N.  E.  788.  And  see 
Lake  Erie  &  W.  E.  Co.  v.  Eeed,  57  Ind. 
App.  65,  103  N.  E.  127. 
.  [b]  But  if  a  cause  of  action  is 
stated  as  to  certain  particular  matters, 
the  failure  to  state  a  cause  of  action 
as  to  other  matters  referred  to  does 
not  invalidate  the  complaint.  Southern 
Pac.  Co.  V.  Pender,  14  Ariz.  573,  134 
Pac.  289;  Pittsburgh,  C.  C.  &  St.  L. 
E.  Co.  V.  Ervington,  59  Ind.  App.  371, 
108  N.  E.  133;  Evansville  &  T.  H,  E. 
Co.  V.  Hoffman,  56  Ind.  App.  530,  105 
N.  E.  788. 

62.  Wabash  E.  Co.  v.  McDaniels, 
183  Ind.  104,  107  N.  E.  291;  Lake 
Shore  &  M.  S.  Ey.  Co.  v.  Myers,  52 
Ind.  App.  59,  98  N.  E.  654,  100  N.  E. 
313;  New  York,  C.  &  St.  L.  E.  Co.  i.'. 
Bobbins,  38  Ind.  App.  172,  76  N.  E. 
804;  MeWhirt  v.  Chicago  &  A,  E.  Co. 
(Mo.),  187  S.  W.  830;  Clark  v.  St. 
Joseph  T.  E.  Co.,  242  M,o.  570,  148 
S.  W.  472. 

See  the  title  "Negligence."  But 
Bee  Matz  v.  Chicago  &  A.  E.  Co,,  88 
Fed.  770. 

Necessity  of  proving  all  acts  of  neg- 
ligence charged,  see  infra,  VII,  H,  2. 

[a]  Negligence  occurring  after 
plaintiff  placed  himself  in  a  position 
of  danger  may  be  charged  in  connec- 
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tion    with    negligence     prior     thereto,  • 
Clark  V.  St.  Joseph  T.  E.  Co.,  242  Mo. 
570,  148  S.  W.  472. 

[b]  Two  causes  of  action  wUl  not 
thereby  be  stated.  Louisville  &  N,  E. 
Co.  V.  .Hubbard,  148  Ala.  45,  41  So. 
814. 

63.  Ind.— Chicago  &  E.  E.  Co.  v. 
Thomas,  147  Ind.  35,  46  N.  E.  73;  Balti- 
more &  O.  S.  W.  E.  Co.  V.  Young,  I46 
Ind.  374,  45  N.  B.  479;  Pittsburgh,  C. 
&  St.  L.  E.  Co.  V.  Conn,  104  Ind.  64, 
3  N.  E.  636;  Cleveland,  C.  C.  &  St. 
L.  Ey.  Co.  V.  Clark,  51  Ind.  App.  392, 
97  N.  B.  822;  Ohio  &  M.  E.  Co.  v. 
Engrer,  4  Ind.  App.  261,  30  N.  E.  924j 
Cleveland,  C.  C.  &  St.  L.  E.  Co.  v. 
Clark,  51  Ind.  App.  392,  97  N.  E.  822; 
Lake  Erie  &  W.  E.  Co.  v.  Moore,  42 
Ind.  App.  32,  81  N.  E.  85,  84  N.  B. 
506.  Mont. — De  Atley  v.  Northern  P. 
E.  Co.,  42  Mont.  224, '  112  Pac.  76. 
Neb.— Chicago,  B.  &  Q.  E.  Co.  v.  Cline- 
bell,  5  Neb.  (Unof.)  603,  99  N.  W. 
839.  Tenn.— Beopple  v.  Illinois  C.  E. 
Co.,  104  Tenn.  420,  58  S.  W.  231. 

See  13  Standard  Pkoc.  353. 

[a]  Eule  Stated. — "This  is  an  ulti- 
mate fact,  and  must  be  shown  either 
by  a  direct  averment  of  such  fact  or 
by  the  averment  of  the  specific  facts  ■ 
showing  that  the  injury  and  damage 
of  which  plaintiff  complains  resulted 
directly  and  proxim'ately  from  the  neg- 
ligence charged.  If  the  ultimate  fact 
is  nof  pleaded,  the  complaint  is  insufi- 
cient  unless  the  specific  facts  pleaded 
are  of  such  a  character  that  the  ulti- 
mate fact  must  be  necessarily  inferred 
therefrom,  and  that  no  other  reason- 
able inference  can  be  drawn."  Cleve- 
land, C.  C.  &  St.  L.  Ey.  Co.  v.  Clark, 
51  Ind.  App.  392,  97  N.  E.  822. 

[b]  A  general  averment  that  the 
injury  was  caused  by  defendant's  neg- 
ligence, made  as  a  separate  and  inde- 
pendent allegation  and  without  any 
application  to,  any-  act  or  bmis- 
igion   stated   in   other   averments,   does 
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seriptive  of  the  conditions  at  the  time  of  the  accident,  although  not 
constituting  independent  acts  of  negligence  may  be  incorporated  in 
the  complaint.'*  The  rules  of  the  railroad  company  and  their  viola- 
tion need  not  be  pleaded.'' 

(II.)  Description  of  the  Crossing.  —  The  location  of  the  crossing  at 
which  the  accident  occurred  must  be  stated  with  definiteness.®'  If 
the  crossing  is  not  a  public  one,  notice  by  the  defendant  of  the  custom 
of  persons  to  use  it  as  a  place  of  crossing  the  railroad  tracks  should 
be  averred.'^  Under  a  statute  creating  a  cause  of  action  for  an  in- 
jury inflicted  at  a  particular  class  of  crossings,  the  complaint  must 
show  that  the  crossing  at  which  the  injury  was  inflicted  belonged  to 
this  particular  class.'^ 

(III.)  Negligent  Maintenance  or  Cbstruction  of  Crossing. —  If  the  injury 
to  plaintiff  is  alleged  to  have  been  caused  by  the  defective  construction 
or  maintenance  of  the  crossing,  the  nature  of  the  defect  should  be 
described,'®  and  it  must  appear  that  the  defect  was  in  or  upon  the 


not  import  additional  force  or  effect  to 
such  averments.  Pennsylvania  Co.  v. 
Tertig,  34  Ind.  App.  459,  70  N.  E. 
834. 

[c]  An  averment  of  the  rapid  and 
negligent  approach  of  a  train  to  a 
crossing  is  not  sufficient  to  show  that 
the  injury  at  the  crossing  was  due  to 
defendant's  negligence.  Cincinnati,  H. 
&  D.  E.  Co.  V.  Voght,  26  Ind.  App. 
665,  60  N.  B.  797.  And  see  Pittsburgh, 
C.  &  St.  L.  R.  Co.  V.  Conn,  104  Ind. 
64,  3  N.  E.  636. 

64.  Southern  E.  Co.  •».  Mason,  119 
Va.  256,  89  S.  E.  225. 

[a]  Statements  relative  to  the  oh- 
struction  of  the  view  of  the  crossing 
in  a  complaint  baaed  on  negligence 
in  failing  to  give  statutory  signals 
may  "be  treated,  not  as  independent 
charges  of  negligence,  but  rather  aa 
descriptive  of  condition's  at  the  place 
of  the  accident.  Eegarded  thus,  they 
were,  properly  embodied  in  the  dec- 
laration as  affecting  the  degree  of  care 
which  it  was  the  duty  of  the  defendant 
to  exercise,  in  operating  its  trains  over 
that  particular  crossing."  Southern 
E.  Co.  V.  Mason,  119  Va.  256,  89  S.  E. 
225. 

65.  Gulf,  C.  &  8.  E.  Ey.  Co.  v. 
Smith  (Tex.  Civ.  App.),  26  8.  W.  644. 

66.  See  Klanowski  v.  Grand  Trunk 
Ey.  Co.,  64  Mich,  279,  31  N.  W.  275. 

67.  Cahill  v.  Chicago,  M.  &  St.  P. 
By.  Co.,  74  Fed.  285,  20  C.  C.  A.  184. 
And  see  Louisville  &  N.  E.  Co.  v. 
Rogers,  136  Ga.  674,  71  8.  E.  1102. 

[a]    It  is  sufficient    to    allege    the 


constant  and  uninterrupted  use  of  the 
crossing  by  the  people  of  that  neigh- 
borhood with  the  knowledge  and  con- 
sent of  the  railroad  company.  Louis- 
ville &  N.  E.  Co.  h.  Arp,  136  Ga.  489, 
71  8.  E.  867. 

[b]  An  allegation  that  a  path  was 
"well  known  and  publicly  used,"  is 
sufficient  as  an  averment  of  notice  by 
the  railroad  company  of  the  existence 
of  the  path.  Cahill  v.  Chicago,  M. 
&  8t.  P.  Ey.  Co.,  74  Fed.  285,  20  C. 
C.  A.  184. 

[c]  Allegation  that  the  railroad 
company  had  acquiesced  in  the  use 
made  of  the  passageway  by  the  pub- 
lic, is  sufficient,  and  the  precise  length 
of  time  of  such  acquiescence  need  not 
be  averred.  Armstrong  v.  New  York, 
N.  H.  &  H.  E.  E.  Co.,  20  E.  L  791,  29 
Atl.  448. 

68.  Allerton  v.  Boston  &  M.  E.  Co., 
146  Mass.  241,  15  N.  E.  621;  Wright 
V.  Boston  &  M.  R.,  129  Mass.  440. 

69.  Ga. — Western  &  A.  R;  Co.  v. 
Smith,  145  Ga.  276,  88  S.  E.  983,  neg- 
ligent maintenance  of  right  of  way 
between  track  and  bridge  on  the  high- 
way. Ind. — Lake  Shore  &  M.  S.  Ey. 
Co.  V.  Mcintosh,  140  Ind.  261,  38  N.  E. 
476;  Morrissey  v.  Cleveland,  C.  C.  & 
St.  L.  E.  Co.,  61  Ind.  App.  90,  110 
N.  E.  105,  allowing  accumulation  of 
ice  on  sidewalk  over  crossing.  Tex. 
Pecos  &  N.  T.  Ey.  Co.  v.  Huskey  (Tex. 
Civ.  App.),  166  S.  W.  493.  Va.— Nor- 
folk &  W.  E.  Co.  V.  Gee,  104  Va. 
806,  52  8.  E.  572,  3  L.  E.  A.   (N.  S.) 

Ill, 
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crossing/"  that  it  existed  at  the  time  when  the  accident  occurred/^ 
and  that  the  injury  was  caused  by  the  negligence  charged.'^  Notice 
or  knowledge  of  the  existence  of  the  defect  by  the  defendant  need  not 
be  averred."  If  animals  have  been  frightened  by  objects  left  near 
or  upon  a  crossing,  the  nature,  character  and  position,  of  such  objects 
should  be  described,  and  it  should  appear  that  the  objects  were 
reasonably  calculated  to  frighten  animals,^*  though  a  direct  averment 


[a]  That  the  negligent  mainte- 
nance was  in  violation  of  a  statutory 
duty  need  act  be  alleged.  Weller  v. 
Lehigh  &  H.  E.  E.  Co.,  81  N.  J.  L. 
95,  79  Atl.   259. 

[b]  If  the  nature  of  the  defect  is 
alleged,  a  direct  allegation  that  the 
duty  of  maintenance  of  the  crossing 
was  negligently  performed  is  unneces- 
sary. Gibson  v.  Chicago  G,  W.  E.  Co., 
117  Minn.  143,  134  N.  W.  516,  Ann. 
Cas.  I913C,  1263,  38  L.  E.  A.  (N.  S.) 
184. 

[c]  An  allegation  that  the  embank- 
ment approaching  a  crossing  was  neg- 
ligently constructed  only  fourteen  feet 
wide,  when  it  should  have  been 
eighteen  or  twenty  feet  wide  is  insuf- 
ficient as  against  a  special  demurrer 
when  it  does  not  appear  why  a  greater 
width  was  necessary.  Louisville  &  N. 
E.  Co.  V.  Barnwell,  131  Ga.  791,  63 
S.  E.  501. 

[d]  The  allegation  of  repairs  made 
after  the  accident  is  immaterial,  and 
if  inserted  will  be  stricken  out  on 
motion.  Louisville  &  N.  E.  Co.  v.  Barn- 
well, 131  Ga.  791,  63  S.  E.  501. 

[e]  The  proximate  cause  of  the  in- 
jury must  be  shown  by  the  facts 
averred,  to  have  been  the  defective 
condition  of  the  crossing.  Fuller  v. 
Atchison,  T.  &  8.  F.  E.  Co.,  106  Mo. 
App.  392,  80  S.  W.  914. 

.  [f]  Any  features  rendering  a  par- 
ticular crossing  more  dangerous  than 
an  ordinary  crossing  must  be  pleaded. 
Klanowski  v.  Grand  Trunk  Ey.  Co.,  64 
Mich.  279,  31  N.  W.  275. 

[g]  An  averment  as  to  the  fre- 
quency of  travel  at  the  particular 
crossing  "strengthens  the  averment 
that  the  appellant  negligently  and  cure- 
lessly  failed  to  maintain  a  watchman." 
Chicago  &  E.  E.  Co.  v.  Biddinger  (Ind. 
App.),  113  N.  E.  1027. 

[h]  Obstructions  to  the  view  of  the 
track,  (1)  maintained  at  the  crossing 
by  defendant,  must,  if  relied  on,  be 
described  (Roberts  v.  Maryland  D.  & 
V,   Ey.    Co.,   5   Boyce    [Del.]     150,    91 
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Atl.  285),  and  (2)  the  manner  in  which 
the  obstruction  operated  to  affect  the 
plaintiff  to  his  injury  must  be  al- 
leged. Chicago  &  E.  E.  Co.  v.  Thomas, 
147  Ind.  35,  46  N.  E.  73,  obstruction 
of  view  by  piling  lumber  on  a  cross- 
ing. 

70.  Wabash  E.  Co.  v.  De  Hart,  32 
Ind.  App.  62,  65  N.  E.  192;  Pennsyl- 
vania Co.  V.  Frund,  4  Ind.  App.  469, 
30  N.  E.  1116. 

[a]  All^ation  that  a  defective 
sidewalk  over  a  crossing  was  ' '  on  the 
southwesterly  side  of  said  Monroe 
street"  sufficiently  shows  that  the 
sidewalk  was  on  a  part  of  the  street. 
Wabash  E.  Co.  v.  De  Hart,  32  Ind. 
App.  62,  65  N.  E.  192. 

71.  See  infra,  this  note. 

[a]  An  allegation  that  the  defect 
existed  on  the  day  of  the  accident  is 
sufficient  although  the  particular  hour 
of  the  accident  is  stated,  since  the 
law  does  not  deal  with  fractions  of 
a  day.  Cleveland,  C.  C.  &  St.  L.  E.  Co. 
V.  Clark,  51  Ind.  App.  392,  97  N.  W. 
822. 

72.  Lake  Shore  &  M.  S.  Ey.  Co.  v. 
Mcintosh,  140  Ind.  261,  38  N.  E.  476. 

[a]  Form. — "That  by  reason  of 
the  unlawful,  negligent  and  wrongful 
acts  and  omissions  of  the  defendant, 
as  herein  set  out,  the  said  decedent 
was  run  over  and  upon  by  said  train 
at  such  crosising. "  Lake  Shore  &  M. 
S.  Ey.  Co.  V.  Mcintosh,  140  Ind.  2Bl, 
269,  38  N.  E.  476. 

73.  Wabash  E.  Co.  v.  De  Hart,  32 
Ind.  App.  62,  65  N.  E.  192;  Weller 
V.  Lehigh  &  H.  E.  E.  Co.,  81  N.  J.  L. 
95,  79  Atl.  259. 

[a]  An  allegation  that  the  defect 
had  existed  for  a  considerable  period 
of  time  would  be  sufficient,  if  any  al- 
legation whatever  were  required.  Wel- 
ler V.  Lehigh  &  H.  E.  E.  Co.,  81  N. 
J.  L.  95,  79  Atl.  259. 

74.  Ala. — Louisville  &  N.  E.  Co.  v. 
Vanzant,  158  Ala.  527,  48  So.  389.  Ga. 
Louisville  &  N.  E.  Co.  v.  Barnwell,  131 
Ga.  791,  63  S.«E.  501.     111.— Baltimore 
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of  this  character  is  not  required/'  nor  need  it  be  averred  that  plain- 
tiff's horse  was  an  animal  of  ordinary  gentleness  and  reliability," 
or  that  the  obstruction  had  been  present  an  unreasonable  length  of 
time/^  But  where  negligence  in  blocking,  a  street  crossing  with  a 
train  of  cars  is  relied  on,  the  complaint  must  show  that  the  cars  were 
allowed  to  remain  an  unreasonable  len<rth  of  time,'^  and  if  plaintiff 
was  injured  by  the  movement  of  the  ears  while  attempting  to  pass 
over  or  under  them^  defendant's  knowledge  of  his  position  of  danger 
must  be  alleged/* 

(IV.)  Violation  of  Statute  or  Ordinance. —  Where  the  violation  of  a 
statute  or  ordinance  is  the  basis  of  the  action  the  complaint  must  be 
framed  in  accordance  with  the  general  rules  elsewhere  treated.^"  An 
express  reference  to  the  statute  is  not  required,*^  except  in  the  case 
of  a  foreign  law,^^  but  facts  showing  its  applicability  at  the  time 


&  O.  S.  W.  R.  Co.  V.  Faith,  71  111. 
App.  59.  Va.— ISJDrfolk  &  W.  E.  Co.  v. 
Gee,  104  Va.  806,  52  S.  E.  572,  3  L. 
E.  A.    (N.  S.)   111. 

See  11  Standaed  Peoc.  222,  note  78. 

75.  Baltimore  &  O.  S.  W.  E.  Co.  v. 
Slaughter,  167  Ind.  330,  79  N.  E.  186, 
119  Am.  St.  Eep.  503,  7  L.  E.  A.  (N. 
S.)  597,  horses  frightened  by  a  hand- 
car left  near  the  track. 

[a]  Allegation  that  a  horse  was 
frightened  at  a  car  left  upon  a  crossing 
is  suflB-cient  without  alleging  that  there 
was  anything  unusual  or  peculiar  about 
the  car.  Pittsburgh,  C.  &  St.  L.  E. 
Co.  V.  Kitley,  118  Ind.  152,  20  N.  E. 
727. 

76.  Baltimore  &  O.  S.  W.  E.  Co.  v. 
Slaughter,  167  Ind,  330,  79  N.  E.  186, 
119  Am.  St.  Eep.  503,  7  L.  E.  A.  (N. 
S.)   597. 

77.  Cleveland,  C.  C.  &  I.  Ey.  Co. 
V.  Wynant,  119  Ind.  539,  20  N,  B. 
730. 

73.  Eads  v.  Louisville  &  N.  E.  Co., 
19  Ky.  L.  Eep.  1138,  42  8.  W.  1135. 

Actions  to  recover  penalties  for  block- 
ing a  highway  crossing,  see  supra,  VII, 
C,  1. 

79.  Andrews  v.  Central  R.  Co.,  86 
Ga.  192,  12  S.  E.  213,  10  L.  E.  A. 
58. 

Negligent  starting  of  train  blocking 
a  creasing,  see  supra,  VII,  H,  1,  a, 
(I). 

[a]  An  allegation  that  various  per- 
sons were  known  by  defendant's,  em- 
plo-i^es  to  be  crossinp;  over  the  cars  to 
reach  a  fire,  is  sufficient.  San  Antonio 
&  A-.  P.  E.  Co.  V.  Green,  20  Tex.  Civ. 
App.  5,  49  S.  W.  670. 


80.  See  generally  the  titles  "Negli- 
gence;" "Statutes." 

81.  XT.  S. — Southern  Ey.  Co.  v.  Simp- 
son, 131  Fed.  705,  65  C.  C.  A.  563. 
N.  J.— Weller  v.  Lehigh  &  H.  R.  E. 
Co.,  81  N.  J.  L.  95,  79  Atl.  259.  S.  C. 
Easterling  v.  Atlantic  Coast  Line  E. 
Co.,  91  S.  C.  546,  75  S.  E.  133.  Tenn. 
Chesapeake  &  N.  Ry.  v.  Crews,  118 
Tehn.  52,  99  S.  W.  368. 

[a]  An  allegation  that  plaintiff  was 
crossing  a  public  crossing  and  was  in- 
jtired  by  defendant's  negligence  in 
failing  and  omitting  to  give  any  sig- 
nal by  ringing  the  bell  or  sounding 
the  whistle  of  the  approach  of  the 
train,  is  sufficient.  Easterling  v.  At- 
lantic Coast  Lin©  R.  Co.,  91  S.  C. 
546,  75  S.  E.  133. 

[b]  Pleading  municipal  ordinance, 
see  the  title  "Muijicipal  Corpora- 
tions," and  Southern  R.  Co.  v.  Ikather, 
119  Ala.  588,  24  So.  836,  72  Am.  St. 
Rep.  949;  Lake  Erie  &  W.  E.  Co.  v. 
Mikesell,  23  Ind.  App.  395,  55  N.  E. 
488  (pleading  by  way  of  recital  not 
sufficient) ;  Lake  Erie  &  W.  R.  Co.  v. 
Hancock,  15  Ind.  App.  104,  43  N.  B. 
659. 

82.  New  York,  C.  &  St.  L.  R.  Co. 
V.  Lind,  180  Ind.  38,  102  N.  E.  459; 
McLeod  V.  Connecticut  &  P.  R.  Co.,  58 
Vt.  727,  6  Atl.  648. 

[a]  It  must  be  so  pleaded  that  the 
court  may  judge  of  its  effect.  New 
York,  C.  &  St.  L.  R.  Co.  v.  Lind,  180 
Ind.  38,  102  N.  B.  449. 

fb]  The  construction  placed  upon 
the  law  bv  the  courts  of  the  foreign 
state  need  not  be  pleaded  unless  neces- 
sary to  make  it  cover  the  facts  al- 
leged. New  York,  C.  &  St.  L.  E.  Co. 
V.  Lind,  130  Ind.  38,  102  N.  E.  449. 
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and  place  of  the  injury,"'  and  the  manner  in  which  it  was  violated,** 
must  be  pleaded  in  such  a  manner  as  to  indicate  that  plaintiff  is 
relying  upon  defendant's  violation  of  the  statute  or  ordinance  as  the 
basis  of  his  cause  of  action.^^  The  complaint  should  show  that  the 
violation  of  the  statute  or  ordinance  was  the  proximate  cause  of  the 
plaintiff's  injury,**  but  an  averment  that  the  injury  would  have  been 


83.  Chicago  &  E.  E.  Co.  v.  Bid- 
dinger  (Ind.  App.),  113  N.  E.  1027 
(thia  may  appear  by  reasonable  infer- 
ence from  the  facts  pleaded) ;  McLeod 
V.  Connecticut  &  P.  E.  Co.,  58  Vt.  727, 
6  AtL  648. 

[a]  If  a  statute  is  inapplicable  to 
a  specified  county,  the  complaint  is 
BufB-cient  if  it  is  clearly  alleged  that 
the  crossing  is  located  in  another 
named   county.     Eoberbs   v.   Maryland 

D.  &  V.  Ey.  Co.,  5  Boyce   (Del.)   150, 
91  Atl.  285. 

[b]  Negligence  in  obstructing  a 
passageway,  in  violation  of  an  ordi- 
nance cannot  be  well  charged  without 
an  averment  that  the  passageway  was 
a  street  or  way  covered  by  the  de- 
scription in  the  ordinance.  Eakins  v. 
Chicago,  E.  I.  &  P.  E.  Co.,  126  Iowa 
324,  102  N.   W.  104.  | 

[c]  That  the  crossing  was  a  public 
one  must  be  alleged  where  failure  to 
give  statutory  signals  is  the  negligence 
charged.     Walker  v.  Alabama,  T.  &  N, 

E.  Co.,  194  Ala.  360,  70  So.  125.  | 

[d]  Particular  Class  Protected. — ^If 
the  protection  of  the  ordinance  is  for 
the  benefit  of  a  particular  class  of  per- 
sons, it  should  be  alleged  that  plaintiff 
is  a  member  of  that  class.  Southern 
E.  Co.  V.  Prather,  119  Ala.  588,  24 
So.  836,  72  Am.  St,  Sep.  949.  j 

84.  Warren  v.  Southern  Cal.  Ey,  Co. 
(Cal.),  67  Pac.  1.  I 

[a]  Where  the  sounding  of  a  whistle 
at  a  specified  distance  from  a  crossing, 

(1)  and  the  continuous  ringing  of  a 
bell  until  the  crossing  is  passed,  is  re- 
quired, no  averment  in  the  complaint 
that  the  train  is  one  running  between 
given  points  on  the  main  line  or  that 
it  came  from  a  point  beyond  the  dis-  ■ 
tance  specified  in  the  law,  is  necessary 
(Pittsburgh,  C.  C.  &  St.  L.  E.  Co.  v. 
Terrell,  177  Ind.  447,  95  N.  E.  1109, 
42  L.  E.  A.  [N.  S.]  367.  And  see 
Chicago  &  E.  E.  Co.  v.  Biddinger 
[Ind.  App.],  113  N.  E.  1027;  Pitts- 
burgh, C.  C.  &  St.  L.  E.  Co.  V.  Macy, 
59  Ind.  App.  125,  107  N.  E.  486),  but 

(2)  the  averments  as  to  the  places  at 
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which  the  signals  were  negligently 
omitted  must  be  sufficiently  broad  to 
exclude  the  construction  that-  the  law 
might  still,  under  the  facts  set  forth, 
have  been  followed.  Chicago,  I.  &  L.  E. 
Co.  V.  Gorman,  58  Ind.  App.  381,  106 
N.  E.  897. 

[b]  Where  the  statutory  duty  may 
be  performed  by  doing  any  one  of 
several  acts,  non-performance  of  any 
of  these  acts  must  be  alleged.  High- 
land Ave.  &  B.  E.  Co.  ■;;.  South,  112 
Ala.  642,  20  So.  1003,  allegation  of 
failure  to  blow  a  whistle  and  ring  a 
bell  is  insufficient) ;  Terry  v.  St.  Louis 
&  S.  E.  Ey.  Co.,  89  Mo.  586,  1  S.  W. 
746,  non-performance  of  only  one  is  in- 
sufficient. 

85,  Birmingham  Belt  E.  Co.  v.  Ger- 
ganous,  142  Ala.  238,  37  So.  929. 

[a]  The  fact  that  acts  of  negligence 
in  allowing  a  view  of  the  crossing  to 
be  obstructed  are  also  set  forth,  does 
not  operate  to  change  the  real  theory 
of  a  complaint  from  one  bas6d.,on  the 
violation  of  a  statutory  duty  to  give 
signals  of  the  approach  of  a  train  to 
a  crossing,  to  one  for  negligent  main- 
tenance of  the  crossing.  Childress  v. 
Lake  Erie  &  W.  E,  Co.,  182  Ind.  251, 
105  N.  E.  467. 

[bj  In  Tennessee,  there  must  be  an 
allegation  that  the  injury  was  caused 
by  contact  with  the  moving  train  or 
the  pleading  will  be  construed  as  re- 
lying upon  a  common  law  cause  of 
action  rather  than  one  under  the  stat- 
ute. Whittaker  v.  Louisville  &  N.  E. 
Co.,  132  Tenn.  576,  179  S.  W.  140. 
And  see  Middle  Tennessee  E.  Co.  v. 
McMillan,  134  Tenn.  490,  184  S.  W 
20. 

86.  Ala. — Wilson  v.  Louisville  &  N. 
E.  Co.,  146  Ala.  285,  40  So.  941,  8  L. 
E.  A.  (N.  S.)  987;  Southern  E.  Co.  v. 
Prather,  119  Ala.  588,  24  So.  836,  72 
Am.  St.  Eep.  949.  Ind.— New  York, 
C.  &  St.  L.  E.  Co,  V.  Lind,  180  Ind. 
38,  102  N.  E.  449;  Pittsburgh,  C.  C. 
&  St.  L.  E.  Co.  V.  Carlson,  24  Ind 
App.  559,  56  N.  E.  251;  Lake  Erie  & 
W.  R.  Co,  V.  Pence,  24  Ind.  App.  12, 
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avoided  if  the  statute  had  been  followed,  is  not  necessary."  The 
acts  alleged,  if  violations  of  the  statute  or  ordinance,  need  not  be 
characterized  as  negligent^*  or  otherwise  improper.^^  If  the  complaint 
states  a  cause  of  action  irrespective  of  the  allegations  concerning*  the 
statute  or  ordinance,  the  insufficiency  of  such  allegations  is  im- 
material.'" 

(V.)  Wanton  or  Wilful  Injury  .si  —  To  state  a  cause  of  action  for  in- 
tentional, wilful  or  wantOTi  misconduct,  it  must  appear  from  the  facts 
alleged  that  the  acts  were  performed  or  omitted  with  a  knowledge 
and  present  consciousness  that  injury  would  probably  result,'^  and 
that  the  infliction  of  the  injury  was  intended  and  was  wilfully  or 
wantonly  made.^^     A  general  allegation  that  the   acts  were  inten- 


55   K.   E.    1036;    Lake   Erie   &   W.   E. 
Xo.   V.   Mikesell,   23   Ind.   App.   395,  55 

N.    E.   488.     Va. — Southern   R.    Co.   v. 

Stockdon,  106  Va.  693,  56  S.  E.  713. 

But   see  Colo.— Denver,   T.    &   G,   B. 
"Co.  V.   Bobbins,   2   Colo.   App.   313,   30 

Pac.  261,  434.    Mich.— Chicago  &  N.  E. 

B.    Co.   V.   Miller,   46   Mich.   532,   9   N. 

W.    841.     Minn. — Johnson   v.   St.   Paul 

&  D.   B.   Co.,  31  Minn.  283,  17  N.  W. 

622. 

[a]  The  phrase  "hy  the  cajise 
aforesaid"  sufficiently  alleges  that  the 
injury  was  proximately  caused  by  a 
violation  of  the  law  in  the  manner 
theretofore  described.  Taylor  v.  Peoria 
&  E.  By.  Co.,  156  111.  App.  151.  See 
also  Southern  B.  Co.  v.  Posey,  124 
Ala.  486,  26  So.  914;  Lake  Erie  &  W. 
E.  Co.  V.  Pence,  24  Ind.  App.  12,  55 
N.  E.  1036. 

[b]  Plaintiflf's  own  conduct  at  the 
time  of  the  injury  need  not  be  set 
out.  Baltimore  &  O.  S.  W.  E.  Co,  v. 
Beynolds,  33  Ind.  App.  219,  71  N.  E. 
250. 

87.  Highland  Ave.  &  B.  E.  Co.  v. 
South,  112  Ala.  642,  20  So.  1003;  Pitts- 
burgh, C.  C.  &  St.  L.  B.  Co.  V.  Erving- 
ton,  59  Ind.  App.  371,  108  N.  B.  133. 

88.  Pennsylvania  Co.  v.  Pertig,  34 
Ind.  App.  459,  70  N.  E.  834. 

89.  Phillips  V.  Pryor  (Mo.  App.), 
190  S.  W.  1027. 

90.  Cleveland,  C.  C.  &  St.  L.  Ey. 
Co.  V.  Kiee,  154  Ind.  430,  56  N.  E. 
234;  Southern  B.  Co.  v.  Stoekdon,  106 
Va.  693,  56  S.  E.  713.  Compare  Middle 
Tennessee  B.  Co.  v.  McMillan;  134 
Tenn.  490,  184  8.  W.  20. 

[a]  Joinder  of  common  law  and 
statutory  causes  of  action,  see  14 
Standard  Peoc.  667,  718;  the  title 
"Negligence,"  and  Middle  Tennessee 
B,    Co.    V.    McMillan,    134    Tenn.    490, 


184  S.  W.  20  (the  causes  of  action 
must  be  separately  stated) ;  Chesapeake 
&  N.  By.  V.  Crews,  118  Tenn.  52,  66, 
99  S.  W.  368. 

91.  Pleading  in  action  for  injuries 
to  trespassers  or  licensees,  see  infra, 
VII,  I. 

92.  Ala. — ^Livere'tt  v.  Nashville,  C. 
&  St.  L.  E.  Co.,  186  Ala.  Ill,  65  So. 
54;  Duncan  v.  St.  Louis  &  S.  F.  E.  B. 
Co.,  152  Ala.  118,  44  So.  418;  Southern 
By.  Co.  V.  Crenshaw,  136  Ala.  573,  34 
So.  913;  Memphis  &  C.  B.  Co.  v.  Mar- 
tin, 117  Ala.  367,  23  So.  231.  Ind. 
Hancock  v.  Lake  Erie  &  W.  B.  Co.,  21 
Ind.  App.  10,  51  N.  E.  369.  Ky. 
Giviaen''s  Admr.  v.  Louisville  &  N.  E. 
Co.,  17  Ky.  L.  Eep.  789,  32  S.  W. 
612. 

As  to  manner  of  pleading  a.  wilful 
injury,  see  generallv,  13  Standard  Proc. 
354. 

[a]  "This  consciousness  is  not  to 
be  implied  from  mere  knowledge  of 
the  elements  of  the  dangerous  situation, 
for  this  the  .party  charged  may  have 
and  yet  act  only  negligently  and  in-  ' 
advertently  in  respect  of  the  peril,  but 
it  must  be  alleged  either  in  terms  that 
he  wilfully,  or  wantonly  or  with  reck- 
less indifference  failed  to  discharge  the 
duty  resting  upon  him,  or  that  he  was 
at  the  time  conscious  that  his  course 
would  probably  result  in  disaster." 
Louisville  &  N.  E.  Co.  v.  Brown,  121 
Ala.  221,  25  So.  609. 

[b]  That  knowledge  might  be  in- 
ferred as  a  fact  from  the  facts  stated 
is  insufficient  in  the  pleading,  where 
"the  main  fact  neceBsary  to  be  found 
must  be  alleged."  Louisville  &  N.  B. 
Co.  V.  Orr,  121  Ala.  489,  26  So.  35. 

93.  Gregory  v.  Cleveland,  C.  C.  4 
L  E.  Co.,  112  Ind.  385,  14  N.  E.  228. 

[a]    Illustrations. — (1)  Aa  allegation 
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tionally,  wilfully  or  wantonly  done,,  is  usually  held  to  be  sufficient,'* 
unless  from  the  facts  set  out  in  the  complaint,  the  charge  of  wilful- 
ness or  wantonness  is  negatived,^^  but  an  express  allegation  that  the 
defendant  or  its  servants  intended  to  cause  the  injury  which  was  in- 
flicted, or  intended  to  collide  with  plaintiff,  is  unnecessary  to  sus- 
tain a  charge  of  wilful  injury,°^  and  a  sufficient  allegation  of  a  wilful 
or  wanton  injury  is  not  rendered  defective  by  a  subsequent  allegation 
that  the  train  was  being  operated  in  violation  of  a  statute.'^  Where 
wantonness  is  charged,  it  need  not  be  averred  that  plaintiff  was  in- 
jured while  a  trespasser  on  defendant's  tracks.'^  Unnecessary  aver- 
ments in  regard  to  wilfulness  in  an  action  based  on  simple  negligence 
will  ordinarily  be  treated  as  surplusage  and  disregarded,  unless  the 
averments  are  so  confused  as  to  be  bad  for  repugnancy.^^ 

(VI.)  Reliance  on  Doctrine  of  Last  Clear  Chance.  —  Where  the  doctrine 
of  "last  clear  chance"  is  relied  on,  a  recovery  may  be  had  under  a 
charge  of  simple  negligence  without  averring  wanton,  wilful  or  in- 
tentional misconduct.^     It  should  be  alleged  that  defendant  or  its 


that  plaintiff's  position  of  danger  on 
the  track,  was  discovered  or  could 
have  been  discovered  in  the  exercise 
of  reasonable  care  by  the  engineer  in 
time  for  him  to  have  stopped  the  train 
but  that  he  failed  to  do  so,  does  not 
charge  wilfulness.  Baltimore  &  O.  S. 
W.  E.  Co.  V.  Young,  153  Ind.  163,  54 
N.  E.  791.  And  see  Louisville  &  N.  E. 
Co.  V.  Arp,  136  Ga.  489,  71  S.  E.  867. 
(2)  An  allegation  that  a  train  was  run 
' '  recklessly  and  with  gross  negligence ' ' 
does  not  imply  "that  the  injury  was 
inflicted  either  purposely  or  wilfully," 
Cincinnati  &  M.  E.  Co.  v.  Eaton,  53 
Ind.  307.  And  see  Pennsylvania  Co. 
V.  Sinclair,  62  Ind.  301,  30  Am.  Eep. 
185. 

[b]  Allegations  that  various  de- 
scribed acts  were  wUfully  done  are  in- 
•  sufficient  if  it  is  not  alleged  that  de- 
fendant wilfully  injured  the  plaintiff. 
"Because  appellee  wilfully  failed  to 
sound  the  whistle,  and  wilfully  ran  the 
train  at  an  unlawful  speed,  and  the 
flagman  was  wilfully  away  from  his 
post  of  duty,  and  the  other  acts 
enumerated  were  wilfully  done,  it  does 
not  necessarily  follow  from  the  plead- 
ing that  there  was  any  intention  to 
injure  anyone. ' '  Hancock  v.  Lake  Erie 
&  W.  E.  Co.,  21  Ind.  App.  10,  51  N.  E. 
369. 

94.  Loiiisville  &  N.  E.  Co.  v.  Orr, 
121  Ala.  489,  498,  26  So.  35;  Memphis 
&  C.  E.  Co.  V.  Martin,  117  Ala.  367,  23 
So.  231;  Gregory'  v.  Cleveland,  C.  C. 
&  L  B.  Co.,  US  Ind.  385,  14  N.  E. 
228;  Cleveland,  C.  C.  &  St.  L.  R.  Oo. 
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V.  Starks,  58  Ind.  App.  341,  106  N.  E. 
646,  "wilfulness  implies  not  only  pur- 
pose and  intention  but  knowledge  as 
well. ' ' 

95.  Central  of  Ga.  Ey.  Co.  v.  Por- 
shee,  125  Ala.  199,  27  So.  1006.  And 
see  Southern  E.  Co.  v.  Haywood,  148 
Ala.  678,  41  So.  949;  Southern  E.  Co. 
V.  Prather,  119  Ala.  588,  24  So.  836, 
72  Am.  St.  Eep.  949'. 

[a]  Where  the  facts  averred  con- 
stitute simple  negligence  only  an  aver- 
ment that  they  were  performed  wil- 
fully or  wantonly  stafes  a  mere  con- 
clusion. Southern  E.-  Co.  v.  Prather, 
119  Ala.  588,  24  So.  836,  72  Am.  St. 
Eep,  949. 

96.  Cleveland,  C.  C.  &  St.  L.  Ey.  Co. 
V.  Starks  (Ind.  App.),  102  N.  E.  279. 

97.  Baltimore  &  O.  S.  W.  R.  Co.  v. 
Eeynolds,  33  Ind.  App.  219,  71  N.  E 
250.  ' 

98.  Empire  Coal  Co.  ■».  Martin,  190 
Ala.  169,  67  So.  435. 

99.  Louisville,  N.  A.  &  C.  Ey.  Co. 
V.  Davis,  7  Ind.  App.  222,  33  N.  E. 
451. 

[a]  An  averment  that  the  injury 
was  due  to  defendant's  "negligence, 
carelessness  and  wantonness"  is  bad 
for  repugnancy.  Louisville  &  N.  E.  Co. 
V.  Orr,  121  Ala.  489,  26  So.  35. 

1.  Duncan  v.  St.  Louis  &  S.  F.  K 
R.  Co.,  152  Ala.  118,  44  So.  418;  Cen- 
tral of  Ga.  Ey.  Co.  v.  Forshee,  125 
Ala.  199,  27  So.  1006.  And  see  South- 
ern R.  Co.  V.  Crenaliaw,  136  Ala.  573, 
34  So.  913.  ' 
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employes  knew  or  should  have  known  (depending  upon  whether  actual 
knowledge  is  required)  of  plaintiff's  danger,^  or  that  no  lookout  was 
properly  kept  for  persons  accustomed  to  use  the  crossing,  and  that 
if  such  a  lookout  had  been  maintained  and  preventive  measures  taken 
on  the  discovery  of  plaintiff's  peril,  the  danger  could  have  been  seen 
and  the  injury  averted.^ 

(VII.)  Want  of  Contributory  Negligence.  —  In  accordance  with  the  gen- 
eral rule  elsewhere  treated,*  the  complaint  need  not,  in  most  juris- 
dictions, negative  any  fault  or  negligence  on  the  part  of  the  plaintiff 
in  approaching  or  going  upon  the  crossing,''  unless  other  facts  stated 
show  affirmatively  a  prima  facie  case    of    contributory    negligence." 


2.  See  infra,  this  note. 

[a]  An  allegation  that  plaintiff's 
danger  was  "apparent  to  the  servants 
or  agents  of  defendant"  is  "not  the 
equivalent  of  alleging  that  said  ser- 
vants knew  of  the  peril  of  the  plain- 
tiff. The  Century  Dictionary  defines 
'apparent,'  as  'exposed  to  sense  of 
sight;  open  to  view;  visible  to  the 
eye;  within  the  range  of  vision.'  " 
Louisville  &  N.  R.  Co.  v.  Calvert,  170 
Ala.  565,  54  So.  184. 

3.  Pittsburgh,  C.  C.  &  St.  L.  E.  Co. 
V.  Pence,  185  Ind.  495,  113  N.  E.  7 
(where  a  warning  to  stop  the  train  was 
alleged  to  have  been  given);  Baker  v. 
St.  Louis  &  S.  F.  E.  Co.,  187  Mo.  App. 
157,  172  S.  W.  1185,  where  a  drunken 
man  lying  on  the  track  at  a  crossing 
was  run  over. 

[a]  "The  constitutive  facts  of  a 
charge  of  negligence  under  the  human- 
itarian rule  are  that  the  injured  person 
was  in  a  situation  of  peril;  that  the 
operators  of  the  engine  or  car  had 
actual  knowledge  of  such  peril  in  time, 
by  the  exercise  of  reasonable  care  to 
avert  the  injury  and  that  the  injury 
was  the  result  of  their  failure  to  exer- 
cise such  care."  Wilder  v.  Wabash  E. 
Co.,  164  Mo.  App.  114,  146  S.  W. 
■837. 

4.  See  the  title  "ITegllgence." 

5.  Ala. — Louisville  &  N.  E.  Co.  v. 
Hubbard,  148  Ala.  45,  41  So,  814; 
Southern  E.  Co.  v.  Crenshaw,  136  Ala. 
573,  34  So.  913.  Ga.— Georgia  M.  &  G. 
E.  Co.  V.  Evans,  87  Ga.  673,  13  S.  B. 
580.  Hinn. — Clark  v.  Chicago,  M.  & 
St.  P.  Ey.  Co.,  28  Minn.  69,  9  N.  W. 
75.  S.  O. — Bamlerg  v.  Atlantic  C.  L. 
E.  Co.,  72  S.  C.  389,  51  S.  E}  988.  Tex. 
Gulf,  C.  &  S.  F.  Ey.  Co.  «.  Shieder,  88 
Tex.  152,  30  S.  W.  902,  28  L.  E.  A. 
538. 

[a]    In  Indiana  (1)   the    rule    was 


formerly  otherwise  (Cincinnati  &  M. 
E.  Co.  V.  Eaton,  53  Ind.  307);  but  (2) 
now  by  statute  in  actions  for  personal 
injuries,  contributory  negligence  need 
not  be  pleaded.  Chicago  &  E.  E.  Co. 
V.  Fretz,  173  Ind.  519,  90  N.  B.  76; 
Chicago  &  E.  I.  E.  Co.  v.  Coon,  48  Ind. 
App.  675,  93  N.  E.  561,  95  N,  B.  596. 
(3)  But  in  actions  for  the  injury  to 
personal  property  the  old  rule  still  ob- 
tains. Pittsburgh,  C.  C  &  St.  L.  E. 
Co.  V.  Dove,  184  Ind.  447,  111  N.  E. 
609. 

[b]  Unnecessary  Averment  Treated 
as  Surplusage. — ^Pennsylvania  Co.  v, 
Pertig,  34  Ind.  App.  459,  70  N.  B. 
834. 

[c]  Plaintiff  may  anticipate  the  de- 
fense if  he  wishes.  Swigart  v.  Lusk, 
196  Mo.  App.  471,  192  S.  W.  138. 

[d]  Stop,  Look  and  Listen  Cases. 
Pittsburgh,  C.  C.  &  St.  L.  E.  Co.  v. 
Cottman,  52  Ind.  App.  661,  101  N.  B. 
22;  WasHington  &  O.  D.  Ey.  v.  Zell's 
Admr.,  118  Va.  755,  88  8.  E.  309. 

6.  Pittsburgh,  C.  C.-&  St.  L.  E.  Co. 
V.  Cottman,  52  Ind.  App.  661,  101  N. 
B.  22;  Van  Winkle  v.  New  York,  C. 
&  St.  L.  E.  Co.,  34  Ind.  App.  476,  73 
N.  E.  157;  Blankenship  v.  Galveston, 
H.  &  S.  A.  E.  Co.,  15  Tex.  Civ.  App. 
82,  38  S.  W.  216.  See  Cleveland,  C.  C. 
&  St.  L.  E.  Co.  V.  Starks,  174  Ind. 
345,  92  N.  B.  54. 

[a]  An  allegation  that  the  person 
Injured  was  famUlar  with  the  condi- 
tions at  the  crossing  does  not  show 
contributory  negligence.  Chicago  &  B. 
E.  Co.  V.  Hunter  (Ind.  App.),  113  N. 
B.   772. 

[b]  Except  where  Injured  person 
was  immature  child  incapable  of  con- 
tributory negligence.  Lake  Brie  &  W. 
R.  Co.  V.  Mackey,  53  Ohio  St.  370, 
41  N.  B.  980,  53  Am.  St.  Eep.  641, 
29  L.  E.  A.  757. 
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Where  the  defense  must  be  negatived,^  a  general  averment  is  ordinarily- 
sufficient,^  though  the  facts  explaining  the  transaction  should  be  set 
forth  where  plaintiff's  other  allegations  presumptively  show  con- 
tributory negligence.* 

b.  Demurrer.  —  The  general  rules  as  to  demurrer  apply  in  this 
class  of  actions.^" 

c.  Plea  or  Answer.  —  The  plea  or  answer  also^  follows  the  general 
rules  elsewhere  treated,^^  both  with  respect  to  the  matter  of  negli- 
gence^^ and  contributory  negligence.^^    A  plea  of  contributory  negli- 


7.  Gibbons  v.  Aurora,  E.  &  C.  E. 
Co.,  263  111.  266,  104  N.  E.  1063;  New- 
ell V.  Cleveland,  C.  C.  &  St.  L.  E.  Co., 
261  111.  505,  104  N.  E,  223. 

8.  Southern  Indiana  E.  Co.  v.  Corps, 
37  Ind.  App.  586,  76  N.  E.  902;  Wash- 
ington &  O.  D.  Ey.  Co.  V.  Zell's  Admr., 
118  Va.  755,  88  S,  B.  309. 

[a]  A  statement  that  due  care  was 
exercised  while  in  the  act  of  crossing 
the  track  is  insufficient  as  reasonable 
care  must  also  be  exercised  as  going 
upon  the  track.  Chicago  &  E.  E.  Co. 
V.   Thomas,   147   Ind.   35,  46   N.  E.   73. 

9.  Baltimore  &  O.  S.  W.  E.  Co.  o. 
Young,  146  Ind.  374,  45  N.  E.  479; 
Ohio  &  M.  E.  Co.  V.  Walker,  113  Ind. 
196,  15  N.  E.  234,  3  Am.  St.  Eep. 
638.  See  Pittsburgh,  C.  C.  &  St.  L. 
E.  Co.  V.  Burton,  139  Ind.  357,  37 
N.  E.  150,  38  N.  E.  594;  Pittsburgh, 
C.  &  St.  L.  E.  Co.  V.  Conn,  104  Ind. 
64,  3  N.  E.  636. 

10.  See  generally  the  title  "Demur- 
rer." 

[a]  Specifying  Grounds. — ^Under  a 
statute  allowing  a  demurrer  only  to 
matter  of  substance  which  is  ape- 
cifically  pointed  out,  an  objection  that 
an  averment  of  wanton  or  wilful  mis- 
conduct is  not  sufficient,  does  not 
authorize  the  defendant  to  argue  that 
the  complaint  is  defective  in  not  al- 
legin'g  that  the  agents  and  employes 
of  the  defendant  were  acting  within 
the  scope  of  their  employment.  Louis- 
ville &  N.  E.  Co.  V.  Johnson,  162  Ala. 
665,  50  So.  300. 

11.  See  the  titles  "Answers;" 
"Denials;"  "Pleas,"  and  titles  deal- 
ing with  particular  pleas  or  answers. 

[a]  A  special  plea  which  amounts 
to  the  general  issue,  is  bad.  Allen  v. 
New  Haven  &  N.  R.  Co.,  49  Conn. 
243, 

12.  See  the  title  "Negligence." 
[a]    Negligence     May     Be     Denied 

Generally.— Swigart  v.   Lusk,   196  Mo. 
App.  471,  192  S.  W.  138. 
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[b]  Defendant  Standing  or  Walk- 
ing on  Track. — Where  the  complaint 
charges  defendant  with  negligence  gen- 
erally in  operating  its  train  over,  upon 
or  against  the  person  injured,  who 
was  crossing  its  track,  an  answer  that 
alleges  that  the  person  when  injured 
was  walking  along  the  track  or  stand- 
ing upon  it,  is  sufficient  without  an 
allegation  that  defendant  used  due 
care  to  avoid  injuring  him.  Liverett 
V.  Nashville,  C.  &  St.  L.  E.  Co.,  186 
Ala.  Ill,  65  So.  54. 

13.    See  the  title  "Negligence."    * 

[a]  Contributory  negligence  must 
be  pleaded  affirmatively  in  most  juris- 
dictions (see  the  title  "Negligence"), 
except  in  a  justice's  court  where  no 
formal  plea  is  required.  England  v. 
South  West  Mo.  E.  Co.  (Mo.  App.),  180 
S.  W.  32.  See  18  Standard  Peoc.  35, 
37.  ' 

[b]  The  facts  establishing  the  con- 
tributory negUgence  (1)  should  be 
stated  in  some  jurisdictions.  Boan  v. 
W.  T.  Smith  Lbr.  Co.,  184  Ala.  535, 
63  So.  564;  Louisville  &  N.  E.  Co.  v. 
Calvert,  170  Ala.  565,  54  So.  184; 
Southern  Ey.  Co.  v.  Hobbs,  151  Ala. 
335,  43  So.  844;  Nashville,  C.  &  St. 
L.  E.  Co,  V.  Eeynolds,  148  Ala.  680,  41 
So,  1001,  facts  showing  duty  to  stop, 
look  and  listen.  But  see  the  title  "Neg. 
ligence,"  and  St.  Louis  S.  W.  Ey.  Co. 
V.  Harrell  (Tex.  Civ.  App.),  194  S.  W. 
971.  (2)  If  plaintiff  was  a  passenger 
or  visitor  in  a  vehicle  in  charge  of 
another,  facts  showing  that  plaintiff 
had  control  or  direction  of  the  vehicle 
must  be  alleged.  Birmingham-Tusca- 
loosa E.  Co.  V.  Carpenter,  194  Ala. 
141,  69  So.  626.  (3)  To  render  failure 
to  take  special  precautions  with  a 
team,  approaching  a  crossing,  negli- 
gence, knowledge  of  the  approach  of 
the  train  must  be  alleged.  Southern 
Ry.  Co.  V.  Crawford,  164  Ala.  178,  51 
So.  340.  ' 
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gence  does  not  lie  to  a  complaint  charging  wanton  or  wilful  mis- 
conduct," or  negligence  in  failing  to  exercise  due  care  to  avert  the 
accident  after  discovery  of  plaintiff's  position  of  peril.^^ 
^  d.  Amendments.  —  Pursuant  to  the  general  rules  elsewhere 
treated,"  amendments  to  the  complaint  may  be  made  in  furtherance 
of  justice,"  and  to  conform  to  the  proof,^*  but  a  change  in  the  cause 
of  action  will  not  be  permitted.^^ 

2.  Issues  and  Proof  and  Variance.  —  Only  such  acts  of  negligence 
as  are  properly  in  issue  can  be  urged  by  plaintiff  in  support  of  a 
recovery,^"  or  by  the  defendant  as  matter  of  defense.^'^  All  material 
allegations  of  the  complaint  must  be  proved.^^  Under  general  al- 
legations of  negligence,  evidence  of  any  specific  act  of  negligence  of 
which  the  railroad  company  may  have  been  guilty,  is  admissible.^^ 


14.  Ala. — Central  of  &a.  Ey.  Co.  v. 
Chambers,  194  Ala.  152,  69  So.  518; 
Empire  Coal  Go.  v.  Martin,  190  Ala. 
169,  67  So.  435;  Louisville  &  N.  E. 
Co.  V.  Johnson,  162  Ala.  665,  50  So. 
300;  Highland  Ave.  &  B.  E.  Co.  v. 
Eobbins,  124  Ala.  113,  27  So.  422,  82 
Am.  St.  Eep.  153.  111. — Pridmore  v. 
Chicago,  E.  I.  &  P.  E.  Co.,  275  111. 
386,  114  N.  E.  176.  Ind. — Pennsylvania 
Co.  V.  Sinclair,  62  Ind.  301,  30  Am. 
Eep.  185.  S.  C. — Eitter  v.  Atlantic 
Coast  Line  E.  Co.,  101  S.  C.  8,  85 
S.  E.  51. 

[a]  A  plea  to  the  complaint  as  a 
whole  is  bad,  if  one  of  several  counts 
charges  wilful  or  wanton  misconduct. 
Louisville  &  N.  E.  Co.  v.  Orr,  121  Ala. 
489,  26   So.  35. 

15.  Walker  v.  Alabama,  T.  &  N.  Ey., 
194  Ala.  360,  70  So.  125;  Louisville  & 
N.  E.  V.  Abernathy,  192  Ala.  629,  69 
So.  57. 

16.  See  the  titles  "Amendments;" 
"Parties.'-' 

17.  Wilson  V.  New  York,  N.  H.  & 
H.  E.  Co.,  18  E.  L  598,  29  Atl.  300, 
errors  as  to  date  and  place  of  the  in- 
jury may  be  corrected. 

18.  Erie  E.  Co.  v.  Schmidt,  225  Fed. 
513,  140  C.  C.  A.  655. 

19.  See  the  title  "New  Cause  of 
Action  or  Defense,"  and  Chicago  &  A. 
E.  Co.  V.  Eeilly,  75  111.  App.  125, 
where  failure  to  give  warning  signals 
was  charged  and  an  amendment  alleg- 
ing that  the  defective  condition  of  the 
crossing  caused  the  accident  was  not 
permitted. 

[a]  Adding  additional  act  of  negli- 
gence (1)  does  not  change  the  cause  of 
action.  Shiver  v.  Tift,  143  Ga.  791, 
85  S.  E.  1031,  L.  E.  A.  1918A,  622. 
Thus    (2)    where   negligence   generally' 


is  charged  adding  a  count  invoking 
the  doctrine  of  last  clear  chance 
(Louisville  &  N.  E.  Co.  v.  Abernathy, 
192  Ala.  629,  69  So.  57;  Ealeigh  & 
G.  E.  Co.  V.  Bradshaw,  113  Ga.  862,  39 
S.  E.  555),  or  (3)  charging  wilful  or 
wanton  misconduct  (Central  of  Ga.  Ey. 
Co.  V.  Forshee,  125  Ala.  199,  27  So. 
1006),  or  (4)  charging  a  violation  of 
a  statute  or  ordinance  (Southern  Ey. 
Co.  V.  Simpson,  131  Fed.  705,  65  C.  C. 
A.  563),  is  not  objectionable  on  this 
ground. 

20.  Burke  v.  Alabama  M.  E.  Co.,  124 
Ala.  604,  26  So.  947;  Missouri  P.  E. 
Co.  V.  Griffith,  69  Kan.  130,  76  Pac. 
436. 

21.  Missouri,  etc.  E,  Co.  V.  Mather- 
ly,  35  Tex.  Civ,  App.  604,  81  S.  W. 
589. 

[a]  Unless  plalntiif's  own  evidence 
shows  his  contributory  negligence. 
England  v.  Southwest  Mo.  E.  Co.  (Mo. 
App.),  180  S.  W.  32.  See  the  title 
"Negligence." 

22.  Wabash  E.  Co.  v.  Billings,  212 
111.   37,   72   N.   E.   2. 

[a]  Proof  of  immaterial  averments 
(1)  is  unnecessary  (Southern  E.  Co.  v. 
Morris,  149  Ala.  672,  42  So.  19),  un- 
less (2)  they  are  descriptive  of  what 
is  material.  Wabash  E.  Co.  v.  BillingB, 
212  III.  37,  72  N.  E.  2. 

23.  Ky. — Louisville  &  N.  E.  Co.  v. 
Benke's  Admr.,  176  Ky.  259,  195  S.  W. 
417;  Louisville  &  N.  -E.  Co.  V.  Park's 
Admr.,  154  Ky.  269,  157  S.  W.  27, 
defective  whistle.  Teun. — Chattanooga 
E.  T.  Co.  V.  Walton,  105  Tenn.  415, 
58  S.  W.  737,  defective  condition  of 
the  train's  brakes  may  be  shown.  Tex. 
East  L.  &  E.  E.  E.  Co.  v.  Brinker,  68 
Tex.  500,  3  S.  W.  99. 

[a]    The  Violation  of  an  Ordinance 
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But  where  a  general  charge  is  followed  by  an  averment  of  specific 
acts  of  negligence  there  can  be  a  recovery  only  upon  proof  of  those 
specific  acts,^*  and  evidence  as  to  negligence  other  than  that  specifically 
pleaded  will  not  be  received.^^  But  proof  of  any  one  of  several  acts 
relied  upon,  will  be  sufficient  unless  the  combined  effect  of  the  negli- 
gent acts  is  relied  upon.^^  Slight  variances^'  ijct'veen  the  pleading 
and  proof  as  to  the  direction  from  which  the  travelei  approached  the 
crossing,^^  the  manner  in  which  the  accident  oecurred,^^  the  failure 
of  defendant  to  give  proper  signals,^"  or  as  to  other  matters,^^  will 
not  be  treated  as  material.    ^But  important  discrepancies  will  pre- 


or  statute  May  Be  Shown. — Warren  v. 
Southern  Cal.  By.  Co.  (Gal.),  67  Pac. 
1.  And  see  Fresno  Traction  Go.  v. 
AtcMson,  T.  &  S.  F.  E.  Co.,  175 
Cal.  ,358,  165  Pae.  1013. 

[b]  Negligence  in  failing  to  take 
preventive  measures  after  discovery  of 
plaintiff 'b  peril  may  be  shown  under  a 
general  allegation  that  defendant  neg- 
ligently struck  plaintiff  by  its  train  at 
a  crossing.  Walker  v.  Alabamaj  T.  & 
N.  Ey.,  194  Ala.  360,  70  So.  125.  And 
see  Saxon  v.  Central  of  Ga.  E.  Co.,  192 
Ala.  434,  68  So.  313;  Illinois  G.  R.  Co. 
V.  Tolar's  Admr.,  169  Ky.  114,  183 
S.    W.   242. 

[o]  Proof  that  no  brakeman  was 
stationed  on  the  rear  car  of  a  backing 
train  is  admissible  under  a  general  al- 
legation of  negligence.  Cook  v.  Chi- 
cago, B.  &  Q.  Ey.  Co.,  193  III.  App. 
527. 

24.  Mo.— Wilder  v.  Wabash  E.  Co., 
164  Mo.  App.  114,  146  S.  W.  837.  N.  J. 
Holmes  v.  Pennsylvania  E.  E.  Co.,  74 
N.  J.  L.  469,  66  Atl.  412.  N.  D.— Gast 
V.  Northern  Pac.  E.-  Co.,  28  N.  D.  118, 
147  N.  W.  793. 

25.  Ark.— St.  Louis,  I.  M.  &  S.  E. 
Go.  V.  Kimball,  111  Ark.  134,  163  S. 
W.  516.  Ky.— -Eowe  v.  Louisville  &  N. 
E.  Co.,  143  Ky.  823,  137  S.  W.  511. 
Tex. — St.  Louis  S.  W.  Ey.  Co.  v.  Tar- 
ver  (Tex.  Civ.  App.),  150  S.  W.  958; 
San  Antonio  &  A.  P.  Ey.  Co.  v.  StoUeis 
(Tex.  Civ.  App.),  49  S.  W.  679. 

[a]  Where  negligence  in  operating 
a  train  at  an  unreasonable  rate  of 
speed  is  charged,  evidence  that  defend- 
ant failed  to  use  care  to  avoid  in- 
juring plaintiff  after  discovering  his 
peril,  is  inadmissible.  Gast  v.  North- 
ern Pac.  E.  Co.,  28  N.  D.  118,  147 
N.  W.  793. 

[b]  Where  negligence  In  failing  to 
keep  a  switchman  on  a  freight  car  ap- 
proaching a  crossing  was  charged,  no 
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issue  of  the  duty  of  a  railroad  toward 
a  person  on  a  crossing  after  discov- 
ery of  his  peril,  is  involved.  Ft.  Worth 
&  D.  C.  Ey.  Co.  V.  Hart  (Tex.  Civ. 
App.),  178  S.  W.  795. 

26.  Ind.— Lake  Shore  &  M,  S.  E.  Co. 
V.  Myers,  52  Ind.  App.  59,  98  N.  E. 
654,  100  N.  E.  313.  Mont.— De  Attey 
V.  Northern  P.  Ey.  Co.,  42  Mont.  224, 
112  Pac.  76.  Tex. — Texarkana  &  Ft. 
S.  Ey.  Co.  V.  Eea,(Tex.  Civ.  App.), 
180  S.  W.  945. 

27.  As  to  test  of  material  variance, 
see  the  title  "Variance  and  Failure 
of  Proof;"  and  Texas  &  P.  Ey.  Co. 
V.  Marrujo  (Tex.  Civ.  App.),  172  S.  W. 
588. 

28.  Texas  &  P.  Ey.  Co.  v.  Marrujo 
(Tex.  Civ.  App.),  172  S.  W.  588. 

29.  Wabash  R.  Co.  v.  McNown,  53 
Ind.  App.  116,  99  N.  E.  126,  100  N.  E. 
383.  V 

[a]  Where  negligent  operation  of 
the  train  is  charged  the  fact  that 
plaintiff  was  injured  by  jumping  from 
his  vehicle  and  not  by  being  hurled 
therefrom  ,as  specifically  charged,  is  im- 
material. Missouri,  K.  &  T.  Ey.  Co. 
■V.  Wood  (Tex,  Civ.  App.),  155  S.  w! 
1187. 

[b]  Proof  that  thie  car  at  the  rear 
of  the  train  rather  ^than  the  engine, 
struck  the  person  injured,  does  not 
constitute  a  variance.  Alabama  G.  S 
R.  Co.  V.  McFarlin,  174  Ala.  637,  56 
So.   989.  " 

30.  De  Attey  v.  Northern  Pae.  Ey. 
Co.,  42  Mont.  224,  112  Pac,  76. 

31.  m. — Schneeweisz  v.  Illinois  C 
E.  Co.,  196  111.  App.  248.  Ind.— Balti- 
more &  O.  S.  W.  E.  Co.  V.  Slaughter, 
167  Ind.  330,  79  N.  E.  186,  119  Am! 
St.  Eep.  503,  7  L.  E.  A.  (N.  S.)  597; 
Cincinnati,  H.  &  I.  E.  Co.  v.  Claire, 
6  Ind.  App.  390,  33  N.  E.  918.  Mo. 
White  V.  Wabash  W.  Ey.  Co.,  34  Mo 
App.  57. 
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vent  a  recovery.^^    A  variance  as  to  the  place  at  whieli  the  injury  was 
inflicted  may  be  material.^^ 

3.  Province  of  Judge  and  Jury.  —  a.  In  General.^*  —  Where  the 
evidence  is  conflicting,  or  is  of  such  a  character  that  reasonable  minds 
might  draw  different  conclusions  from  it,  the  question  of  the  existence 
of  negligence  or  contributory  negligence  is  for  the  jury  to  determine.^^ 
But  where  there  is  no  room  for  ordinary  reasonable  minds  to  differ  as 
to  the  conclusion  to  be  drawn,  a  question  of  law  is  presented  for  de- 
termination by  the  court.^^  To  justify  the  submission  of  the  question 
of  defendant's  negligence  to  a  jury  the  evidence  must,  however,  have 
probative  force  more  than  sufficient  to  raise  a  mere  suspicion  or  sur- 
mise of  the  existence  of  the  facts  constituting  negligence  ;^^  such  facts 


32.  Klanowslci  v.  Grand  Trunk  Ey. 
Co.,  64  Mich.  279,  31  N.  W.  275.  See 
the  titles  "Negligence; ' '  '  'Variance 
and  Failure  of  Proof." 

[a]  Proof  that  a  crossing  was  a 
private  one  is  a  material  variance  from 
an  allegation  that  it  waa  public.  Walk- 
er V.  Alabama,  T.  &  N.  R.,  194  Ala. 
360,  70  So.  125. 

33.  Liverett  v.  Nashv'ille,  C.  &  St. 
L.  R.  Co.,  186  Ala.  Ill,  65  So.  54. 

[a]  Under  an  allegation  of  injury 
"at  or  near"  a  specified  crossing  proof 
that  the  injury  was  inflicted  one  hun- 
dred or  two  hundred  feet  away  con- 
stitutes a  variance,  since  the  phrase  is 
used  not  only  to  identify  the  locus  of 
the  injury  but  to  fasten  upon  defend- 
ant certain  duties  owed  only  with  re- 
spect to  the  place  named.  Liverett  v. 
Nashville,  C.  &  St.  L.  R.  Co.,  186  Ala. 
Ill,  65  So.  54. 

[b]  That  plaintiff  was  injuied  on 
defendant's  right  of  way  while  pass- 
ing around  a  standing  train  is  not  a 
variance  from  an  allegation  that  he 
was  injured  at  a  crossing.  Chicago  & 
E.  R.  Co.  V.  Hunter  (Ind.  App.),  113 
N.  E.  772. 

34.  See  generally  the  title  "Prov- 
ince of  Judge  and  Jury." 

35.  Ala. — Louisville  &  N.  R.  Co.  v. 
Johnson,  162  Ala.  665,  50  So.  300.  Ind. 
Cleveland,  C.  C.  &  St.  L.  E.  Co.  v. 
Rumsey,  52  Ind.  App.  371,  100  N.  E. 
782.  Ky.— Chicago,  St.  L.  &  N.  O.  E. 
Co.  t).  Armstrong's  Admr.,  168  Ky.  104, 
181  S.  W.  957.  N.  y.— De  Gr,aw  v. 
Erie  E.  Co.,  49  App.  Div.  29,  63  N.  Y. 
Supp.  296.  Tex. — ^Luten  v.  Missouri,  K. 
&  T.  Ev.  Co.  (Tex.  Civ.  App.),  184 
S.  W.  798. 

[a]  It  is  ImmateriaL  by  which  party 
the  evidence  of  negligence  was  intro- 


duced.    Chicago  &  A.  E.  Co.  v.  Carey, 
115  111.  115,  3  N.  E.  519. 

36.  Leahy  v.  Detroit,  M.  &  T.  S.  L. 
Ey.,  240  Fed.  82,  153  C.  C.  A.  118;  Mis- 
souri, K.  &  T.  Ey.  Co.  V.  Cardwell  (Tex. 
Civ.  App.),  187  S.  W.  1073. 

[a]  All  Material  Facts  Must  Be 
Supported  by  Evidence.— "  An  issue  is 
made  up  of  one  or  more  facts.  Where 
the  evidence  fails  tb  establish  all  these 
facts,  either  directly  or  by  rational 
deductions,  as  where  there  is  a  failure 
of  evidence  in  respect  to  any  material 
facts  involved  in  the  issue,  then  the 
evidence  is  not  legally  sufficient  to 
justify  a  finding  upon  the  issue  it  is 
offered  to  sustain,  and  it  becomes  the 
plain  duty  of  the  judge  to  instruct 
accordingly,  for  in  such  case  the  jury 
has  no  duty  to  perform."  Kearna  v. 
Southern  E.  Co.,  139  N.  C,  470,  52 
S.  E.  131. 

37.  Kan. — Atchison,  T.  &  S.  F.  E. 
Co.  V.  Morris,  64  Kan.  411,  67  Pac. 
837.  N.  Y.— Morris  v.  Lake  Shore  & 
M.  8.  E.  Co.,  148  N.  Y.  -182,  42  N.  E. 
579.  N.  O. — Kearns  v.  Southern  E.  Co., 
139  N.  C.  470,  52  S.  E.  131.  S.  O. 
Callison  v.  Charleston  &  W.  C.  E.  Co., 
106  S.  C.   123,  90  S.  E.  260. 

[a]  Statement  of  the  Rule. — "The 
proof  must  be  of  such  strength  and 
character  as  to  warrant  the  inference 
that  the  failure  to  stop  caused  the 
injury,  and  not  merely  to  raise  a  sur- 
mise OT  conjecture  that  such  was  the 
fact.  Evidence  which  merely  shows 
that  it  was  possible  that  such  was  the 
result,  or  raises  a  conjecture  that  it 
was  BO,  is  legally  insufficient  and  should 
not  be  submitted  to  the  jury. ' '  Kearns 
V.  Southern  E.  Co.,  139  N.  C.  470,  52 
S.  E.  131. 

Weight  and  sufficiency  of  evidence, 
in  general,  see  14  Enct.  of  Ev.  65. 
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must  be  reasonably  inferable  from  the  circumstances  shown.^'     _ 

The  same  general  rules  apply  to  the  submission  and  determination 
of  the  question  whether  the  misconduct  was  wilful  or  wanton  or  con- 
stituted gross  negligence,  this  being  ordinarily  for  the  jury  to  de- 
termine,^^ unless  but  one  inference  could  reasonably  be  drawn  from 
the  evidence."  The  comparative  degrees  of  negligence  of  the  re- 
spective parties  should  also  be  submitted  to  the  jury  in  those  juris- 
dictions in  which  this  is  a  material  issue.*^ 

Whether  death  was  caused  by  the  injuries  received  at  a  railroad 
crossing,  or  was  due  to  other  causes,  is  ordinarily  for  the  jury  to 
determine.*^ 

b.  Place  or  Location  of  Injury.  —  Under  the  general  rules  hereto- 
fore stated  it  is,  ordinarily,  for  the  jury  to  determine  whether  the 
injury  was  inflicted  at  a  public  crossing,*^  though  the  court  should 


38.  Luten  v.  Missouri,  K.  &  T.  Ky. 
Co.  (Tex.  Civ.  App.),  184  S.  W.  798. 

39.  Ala. — Empire  Coal  Co.  v.  Mar- 
tin, 190  Ala.  169,  67  So.  435;  Louis- 
ville &  N.  R.  Co.  V.  Johnson,  162  Ala. 
665,  50  So.  300;  Memphis  &  C.  E.  Co. 
V.  Martin,  117  Ala.  367,  23  So.  281, 
whether  a  high  rate  of  speed  at  a 
crossing  is  such  recklessness  as  to  con- 
stitute wantonness.  111. — ^Frechett  v. 
Illinois  C.  E.  Co,,  197  111.  App.  213. 
S.  C. — Eitter  V.  Atlantic  Coast  Line 
E.  Co.,  101  S.  C.  8,  85  S.  E.  51. 

[a]  Failure  To  Give  Statutory  Sig- 
nals.— Where  there  is  evidence  that 
the  statutory  crossing  signals  were  not 
given,  the  issue  of  defendant's  reck- 
lessness or  wantonness  should  be  sub- 
mitted to  the  jury,  although  it  is  ob- 
jected that  the  plaintiff  was  guilty  of 
contributory  negligence.  Callison  v. 
Charleston  &  W.  C.  E.  Co.,  106  8.  C. 
123,  90  S.  E.  260;  Easterling  v.  At- 
lantic  C.  L.  E.   Co.,  91   S.   C.   546. 

40.  Ala. — Walker  v.  Alabama,  T.  & 
N.  By.,  194  Ala.  360,  70  So.  125.  Ind. 
Baltimore  &  O.  S.  W.  Ey.  Co.  v.  Eey- 
nolds,  33  Ind.  App.  219,  71  N.  E.  250. 
Mich. — Halloran  v.  Michigan  E. '  Co., 
197  Mich.  308,  163  N.  W.  1009;  Baker 
V.  Delano,  191  Mich.  204,  157  N.  W. 
427. 

41.  Louisville  &  N.  E.  Co.  v.  Staf- 
ford, 146  Ga.  206,  91  S.  E.  29. 

42.  Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Sul- 
livan (Tex.  Civ.  App.),  190  S.  W. 
739.     See  6  Standard  Proc.  439. 

43.  lU.— Baltimore  &  O.  S.  W.  E. 
Co.  V.  Faith,  71  111.  App.  59.  Ind. 
Pittsburgh,  C.  C.  &  St.  L.  E.  Co.  v. 
Ervington,  59  Ind.  App.  371,  108  N.  E. 
133.     Ky.— Trent   v.   Norfolk   &  W.   E. 
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Co.,  167  Ky.  319,  180  S.  W.  792.  Mass, 
Johanson  v.  Boston  &  M.  E.  Co.,  153 
Mass.  57,  26  N.  E.  426,  whether  the 
cr(Jssing  had  become  public  by  pre- 
scription. N.  Y. — Lewis  v.  New  York, 
L.  E.  &  W.  E.  Co.,  123  N.  Y.  496,  26 
N.  E.  357;  Larkin  v.  New  York  &  N. 
E.  Co.,  19  N.  Y.  Supp.  479,  46  N.  Y. 
St.  658,  afflrmed,  138  N.  Y.  634,  33 
N.  E.  1084.  S.  C— Burns  v.  Southern 
Ey.,  65  S.  C.  229,  43  S.  E.  679.  Tex. 
Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Johnson 
(Tex.  Civ.  App.),  86  S.  W.  34.  Wis. 
Carmer  v.  Chicago,  St.  P,  M.  &  O. 
Ey.  Co.,  95   Wis.  513,  70  N.   W.  560. 

[a]  Whether  plaintiff  was  struck  at 
a  crossing  or  while  a  trespasser  and 
(1)  on  the  private  right  of  way  of 
the  railroad  company  is  for  the  jury 
to  determine  (Luten  v.  Missouri,  K. 
&  A.  Ey.  Co.  [Tex.  Civ.],  184  S.  W. 
798;  Norfolk  k  W.  E.  Co.  v.  Parrish, 
119  Va.  670,  89  S.  E.  923),  unless  (2) 
on  the  evidence  ordinary  and  reason- 
able minds  could  not  differ.  Lynch  v. 
Boston  &  M.  E.  E.,  226  Mass.  522,  116 
N.  E.  248,  L.  E.  A.  (N.  S.)  1917E, 
819. 

[b]  Whether  the  place  of  an  acci- 
dent Is  a  part  of  the  crossing,  which 
it  is  the  duty  of  the  railroad  to  main- 
tain in  a  state  of  reasonable  repair,  is 
a  question  of  fact.  Cleveland,  C.  C. 
&  St.  L.  Ey.  Co.  V.  Johns,  106  111. 
App.  427;  Louisville  &  I.  E.  Co.  v. 
Speckman,  169  Ky.  385,  183  S.  W. 
915. 

[c]  The  question  is  one  for  the 
court  if  there  be  (1)  no  evidence  rea- 
sonably tending  to  show  that  the  pub- 
lie  or  the  person  injured  had  acquired 
the   right   to   travel   where   the   injury 
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instruct  them  as  to  what  facts  are  necessary  to  establish  a  highway 
and  a  public  crossing."  Whether  a  crossing  is  especially  dangerous,*^ 
or  is  located  within  the  limits  of  a  city,**  is  ordinarily  for  the  jury 
to  determine. 

e.  Condition  and  Maintenance  of  Crossing.  —  (I.)  In  General. 
Whether  the  alleged  defects  in  the  crossing  existed,*'  and  were  the 
proximate  cause  of  the  injury  inflicted  is  a  question  of  fact,**  unless 
reasonable  minds  could  draw  but  one  conclusion  from  the  undisputed 
facts  in  the  case.*^  Whether  the  mode  of  construction  and  maintenance 
employed  was  a  reasonably  careful  one,  is  a  question  of  fact  for  the 
jury,^°  unless  but  one  conclusion  could  reasonably  be  drawn  from  the 
evidence.^^ 

(II.)  Maintenance  of  Warning  Signals  or  Guards.52  —  Whether  the  exer- 
cise of  ordinary  and  reasonable  care  required  the  maintenance  at  a 
particular  crossing,  of  an  automatic  bell,  gates,  or  a  watchman,^^  as 


occurred  (Sanders  v.  Southern  By.  C. 
Div.,  97  S.  C.  423,  81  S.  E.  786),  or 
(2)  if  the  evidence  establishing  the 
public  character  of  the  crossing  is  un- 
disputed. Louisville  &  N.  K.  Co.  v. 
Hubbard,  148  Ala.  45,  41  So.  814. 

44.  Baltimore  &  0.  S.  W.  K.  Co.  v. 
Faith,  71  111.  App.  59. 

45.  Missouri,  K.  &  T.  E.  Co.  v.  Os- 
lin,  26  Tex.  Civ.  App.  370,  63  S.  W. 
1039.  ' 

46.  Phillips  V.  Pry  or  (Mo.  App.), 
190  S.  W.  1027. 

47.  Closter  Dairy  Farms  v.  New 
York,  C.  &  H.  E.  E.  Co.,  88  N.  J.  L. 
557,  97  Atl.   305. 

48.  Ind.— Cleveland,  C.  C.  &  St.  L. 
E.  Co.  V.  Clark,  51  Ind.  App.  392,  97 
N.  E.  822.  Kan. — Corley  v.  Atchison, 
T.  &  F.  S.  E.  Co.,  95  Kan.  124,  147 
Pac.  842,  maintenance  of  embankment 
which  shut  ofE  the  view  of  the  tracks. 
N.  J. — Closter  Dairy  Farms  v.  New 
York,  C.  &  H.  E.  E.  Co.,  88  N.  J.  L. 
557,  97  Atl.  305. 

49.  See  infra,  this  note. 

fa]  Where  an  automobile  slightly 
deflected  from  the  traveled  roadway 
ran  into  a  hole  in  the  approach  to  the 
crossing,  the  latter  was  held,  as  mat- 
ter of  law,  to  be  the  proximate  cause 
of  the  injury.  St.  Louis  &  S.  P.  E. 
Co.  V,  Bell  (Okla.),  159  Pac.  336. 

50.  la. — Monson  v.  Chicago,  E.  I.  & 
P.  By.  Co.,  159  N.  W.  679.  Minn. 
Gibson  v.  Chicago  G.  W.  E.  Co.,  117 
Minn.  143,  134  N.  W.  516,  Ann.  Cas. 
1913C.  1263,  38  L.  E.  A.  (N.  S.)  184. 
N.  H.— Dickey  v.  Boston  &  M.  E.  E., 
70  N.  H.  34,  47  Atl.  79,  allowing  ae-. 
cumulation    of   snow.      N.    J. — Samki- 


wiez  V.  Atlantic  City  E.  E.,  82  N.  J. 
L.  478,  81  Atl.  833,  Ann.  Cas.  1913C, 
1863,  39  L.  E.  A.  (N.  S.)  571. 
N.  Y.— Priess  v.  New  York  C.  &  H. 
E.  E.  Co.,  67  Hun  205,  22  N.  Y.  Supp. 
104,  affirmed,  140  N.  Y.  639,  35  N.  E. 
892.  Okla.— St,  Louis  &  S.  F.  E.  Co. 
V.  Bell,  159  Pac.  336,  whether  a  high- 
way had  been  restored  to  a  proper  con- 
dition of  repair.  Vt. — Wood  v.  Central 
V.  E.  Co.,  89  Vt.  321,  95  Atl.  641, 
whether  having  planking  lower  than 
the  top  of  the  rails  was  negligence. 
Wis.— McDermott  v.  Chicago,  M.  &  St. 
P.  E.  Co.,  91  Wis.  38,  64  N.  W.  430. 
[a]  ■V^^at  was  the  width  of  the 
traveled  way  and  whether  it  was  all 
covered  with  planking  is  for  the  jury 
to  determine.  Davis  v.  Atlanta  &  C. 
A.  L.  Ey.  Co.,  63  S.  C.  577,  41  S.  E. 
892. 

51.  Hunt  V.  North  Carolina  E.  Co., 
170  N.  C.  442,  87  S.  E.  210. 

52.  As  to  train  signals  and  lookouts, 
see  infra,  VII,  H,  3,  e,   (II). 

53.  U.  S. — Hartwell  v.  Delaware,  L. 
&  W.  E.  Co.,  234  Fed.  112.  lU.— Chi- 
cago, B.  &  Q.  E.  E.  Co.  V,  Perkins, 
26  111.  App.  67.  la. — Annaker  v.  Chi- 
cago, E.  I.  &  P.  E.  Co.,  81  la.  267, 
47  N.  W.  68.  Me.— Conant  v.  Grand 
Tr.  E.  Co.,  114  Me.  92,  95  Atl.  444. 
Minn. — Zenner  v.  Great  Northern  E. 
Co.,  135  Minn.  37,  159  N.  W.  1087. 
S.  C. — Callison  v.  Charleston  &  W.  0. 
E.    Co.,   106    S.   C.    123,   90   S.   E.   260. 

[a]  "It  is  not  negligence  per  se 
for  a  railway  company  to  omit  to  keep 
a  flagman  at  every  street  or  highway 
crossing,  at  any  given  hour  of  the  day 
or   night.     Whether    such    omission    is 
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well  as  the  adequacy  of  such  safety  devices  actually  installed,^*  is 
ordinarily  for  the  jury,  subject  to  the  general  exceptions  already  dis- 
eussed,^°  as  are  the  questions  whether  safety  gates  were  in  fact  closed,"" 
or  if  open,  were  properly  so,"^  whether  a  flagman  or  watchman  was 
at  his  post  attending  to  his  duties,°^  whether  he  performed  his  duties 
in  a  reasonably  careful  manner,"*  and  whether  safety  appliances  were 
installed  or  maintained  in  a  negligent  manner."" 

d.  Obstruction  of  Crossing.  —  Unless  no  reasonable  difference  of 
opinion  as  to  the  matter  could  exist  on  the  evidence,"^  it  is  a  ques- 
tion of  fact  whether  a  crossing  was  unreasonably"^  or  negligently"^ 
obstructed,  or  whether  there  was  negligence  in  allowing  the  view  of 
the  tracks  to  be  obstructed  by  ears,  buildings,  embankments,  or  brush,"* 


negligence  depends  upon  the  oircum- 
stanees, — such  as  the  frequency  with 
which  trains  are  passing,  the  amount 
of  travel,  the  opportunities,  or  want 
of  opportunities,  for  travelers  obBerv- 
ing  the  approach  of  trains;  and  the 
like.  It  is  clearly  a  question  of  fact 
as  to  whether  the  defendant  was  neg- 
ligent in  not  having  a  flagmau  at  this 
crossing  at  the  time  of  this  accident, 
and  that  question  was  properly  sub- 
mitted to  the  jury."  Annaker  v.  Chi- 
cago, E.  I.  &  P.  By.  Co.,  81  Iowa  267, 
47  N.  W.  68. 

[b]  The  fact  that  no  .city  ordinance 
requires  a  flagman,  is  not  conclusive 
evidence  that  the  railroad  company 
owed  no  duty  to  the  public  to  main- 
tain one  at  the  particular  crossing. 
Eiley  v.  Northern  Pae,  B.  Co.,  3i3  Mont. 
545,  93  Pac.  948. 

[o]  The  proper  construction  of  an 
order  of  a  town  council,  pursuant  to 
statutory  authorization,  directing  a 
flagman  to  be  kept  at  a  particular 
crossing,  is  a  matter  for  the  court. 
Wilson  V.  New  York,  N.  H.  &  H.  B. 
Co.,  18  E.  I.  598,  29  Atl.  300. 

54.  Leahy  v.  Detroit,  M.  &  T.  S.  L. 
By.,  240  Fed.  82,  153  C.  C.  A.  118. 

55.  See  supra,  VII,  H,  3,  a. 

56.  Haugen  v.  Northern  Pae.  B.  Co., 
132  Minn.  54,  155  N.  W.  1058. 

57.  Haywood  v.  New  York  Central 
&  H.  E.  E.  Co.,  13  N.  Y.  Supp.  177; 
Wilson  V.  New  York,  N.  H.  &  H.  E. 
Co.,  18  E.  I.  598,  29  Atl.  300. 

58.  Borders  v.  Boston  &  M.  E.  E. 
Co.,  115  Me.  207,  98  Atl.  662. 

59.  lU.— Chicago,  E.  I.  &  P.  By. 
Co.  V.  Clough,  134  111.  586,  25  N.  E. 
664,  29  N.  E.  184.  N.  Y.— Hurley  v. 
New  York  C.  &  H.  E.  E.  Co.,  90  Hun 
1,  35   N.   Y.   Supp.   351,   69   N.   Y.   St. 
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738.  Va.— Southern  B.  Co.  v.  Stock- 
don,  106  Va.  693,  56  S.  E.  713. 

[a]  Whether  he  was  negligent  In 
signalling  travelers  to  cross.  Gerg  v. 
Pennsylvania  B.  Co.,  254  Pa,  316,  98 
Atl.  960, 

60.  Louisville  &  N.  E.  Co.  v.  Corn- 
ley,  173  Ky.  469,  191  S.  W.  96,  L.  B. 
A.   1917C,  978,  an  automatic  bell. 

[a]  Whether  proper  warning  lights 
were  installed  and  burning  at  the 
crossing.  Annaker  v.  Chicago,  B.  I. 
&  P.  B.  Co.,  81  Iowa  267,  47  N.  W. 
68. 

61.  Bauch  V.  Lloyd  &  Hill,  31  P». 
358,  72  Am.  Dec.  747. 

62.  Young  V.  Detroit,  G.  H.  &  M. 
By.   Co.,  56   Mich.   430,   23   N.   W.   67. 

[aj  An  opening  or  passageway  of 
sixteen  feet  cannot  be  said  to  be  so 
ample  that  it  must  be  said  as  a  mat- 
ter of  law  that  the  crossing  was  not 
obstructed.  Young  v.  Detroit,  6.  H. 
&  M.  By.  Co.,  56  Mich.  430,  23  N.  W. 
67. 

[b]  Whether  an  obstruction  by  a 
train  continued  for  an  unreasonable 
length  of  time  is  ordinarily  a  question 
of  fact.     Ky. — Trent  v.  Norfolk  &  W. 

E.  Co.,  167  Ky.  319,  180  S.  W.  792. 
N.  T. — Burns  v,  Delaware  &  Hudson 
Co.,  110  App.  Div.  592,  96  N.  Y.  Supp. 
509.     Tex.— Welborne  v.  Gulf,  C.  &  S. 

F.  E.  Co.,  35  Tex.  Civ,  App.  401,  80 
S.  W.  653. 

63.  Welborne  v.  Gulf,  C.  &  S.  F.  B. 
Co.,  35  Tex.  Civ.  App.  401,  80  S,  W. 
653. 

64.  Atchison,  T.  &  S.  F.  E.  Co.  v. 
Willey,  57  Kan.  764,  48  Pac.  25  (allow- 
ing a  hedge  to  grow  along  a  right  of 
way  is  not  negligence  as  a  matter  of 
law);  Chicago,  E.  I.  &  P.  By.  Co.  V. 
Williams,  56  Kan.  333,  43  Pac.  246. 

[a]    Whether  the  view  was  In  fact 
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or  the  crossing  was  particularly  dangerous  by  reason  of  the  obstruction 
of  the  view  of  a  traveler  approaching  it.'" 

e.  Operation  of  Trains.  —  (I.)  In  General.  —  Subject  to  the  general 
limitations  previously  stated,*®  it  is  a  question  of  fact  for  the  jury 
whether  reasonable  care  was  exercised  by  the  defendant  in  operating 
its  trains  over  a  crossing;*'  as,  for  example,  whether  the  operation  of 
an  engine  or  train  backwards,"^  the  making  of  a  flying  switch,*'  or 
"kicking"  of  cars  over  the  crossing,'"  was  negligence.  Whether  the 
employes  of  defendant  railroad  were  reasonably  experienced  and 
capable  men  is  also  for  the  jury  to  determine.'^ 

(n.)  Signals.72  — Where  the  evidence  is  conflicting  or  different  in- 
ferences might  reasonably  be  drawn  therefrom,  it  is  for  the  jury  to 
determine  whether  proper  or  statutory  signals  were  given  from  the 
locomotive  or  train,'^  what  signals,  if  any,  were  under  the  circum- 


obstructed  by  standing  ears  is  a  ques- 
tion for  the  jury.  Chapman  v.  New 
York  C.  &  H.  E.  E.  Co.,  41  App.  Di\. 
618,  58  N.  Y.  Supp,  728. 

65.  Klanowski  v.  Grand  Trunk  E. 
Co.,  57  Mieh.  525,  24  N.  W.  801. 

66.  See  supra,  VII,  H,  3,  a. 

67.  Cal.— Nehrbas  v.  Central  P.  E. 
E.  Co.,  62  Cal.  320.  Ind. — Evansville 
&  T.  H.  E.  Co.  V.  Hoffman,  56  Ind. 
App.  530,  105  N.  E.  788.  la.— Monson 
V.  Chicago,  E.  I.  &  P.  Ey.  Co.,  159 
N.  W.  679.  Kan.— Missouri  P.  E.  Co. 
V.  Johnson,  44  Kan.  660,  24  Pae.  1116. 
Minn. — Beanstrom  v.  Northern  P.  E. 
Co.,  46  Minn.  193,  48  N.  E.  778. 

[a]  The  meaning  of  a  red  flag  sus- 
pended from  a  gate  tower  .and  whether 
its  presence  had  or  should  have  had 
any  effect  upon  the  conduct  of  those 
in  charge  of  the  operation  of  the  train 
or  of  a  gateman  is  for  the  jury  to 
determine.  Clark  v.  Boston  &  M.  E., 
164  Mass.  434,  41  N.  E.  666. 

[b]  Where  the  view  is  obstructed, 
•whether  the  manner  of  operating  a 
"speeder"  or  handcar  over  the  cross- 
ing, was  negligence,  plaintiff's  horses 
having  been  frightened  thereby.  Cul- 
bertson  v.  St.  Louis,  I.  M.  &  S.  Ey. 
Co.    (Mo.   App.),  178   S.   W.   269. 

68.  la. — Annaker  v.  Chicago,  E.  I. 
&  P.  E.  Co.,  81  Iowa  267,  47  N.  W. 
68.  Miss.— Illinois  C.  E,  Co.  v.  Dillon, 
111  Miss.  520,  71  So.  809.  Neb.— Chi- 
cago, B.  &  Q.  E.  Co.  V.  Eusaell,  72 
Neb.  114,  100  N.  W.  156,  backing  a 
train  without  giving  special  warning 
signals.  Vt. — Carrow  v.  Barre  E.  Co., 
74  Vt.   176,  52  Atl.   537. 

69.  TT.  S.— Delaware,  L.  &  W.  B. 
Co.  V.  Converse,  139  U,  S.  467,  11  Sup. 


Ct.  569,  35  L.  ed.  213.  HI.— Chicago 
J.  Ey.  Co.  V.  McGrath,  203  111.  511, 
68  N.  E.  69.  Me.— York  v.  Maine 
Cent.  E.  Co.,  84  Me.  117,  24  Atl.  790, 
18  L.  E.  A.  60.  Mass.— French  v. 
Taunton  Branch  E.,  116  Mass.  537. 

70.  Lehman  v.  Eureka,  I.  &  S. 
Works,  114  Mich.  260,  72  N.  W.  183: 
Howard  v.  St.  Paul,  M.  &  M.  Ey.  Co., 
32  Minn.  214,  20  N.  W.  93. 

71.  Dahlstrom  v.  St.  Louis,  I.  M. 
&  S.  Ey.  Co.,  108  Mo.  525,  18  S.  W. 
919;  McKiuney  v.  Port  Townsend  & 
P.  8.  E.  Co.,  91  Wash.  387,  158  Tac. 
107. 

72.  As  to  automatic  warning  signals 
at   crossing,    see   supra,   VII,   H,   3,   c, 

73.  U.  S.— Erie  E.  Co.  v.  Schmidt, 
225  Fed.  513,  140  C.  C.  A.  655;  Emens 
V.  LehigE  V.  E.  Co.,  223  Fed.  810.  Ala. 
Illinois  C.  E.  Co.  v.  Camp,  75  So.  290; 
Southern  Ey.  Co.  v.  Crawford,  164  Ala. 
178,  51  So.  340;  Duncan  v.  St.  Louis 
&  S.  F.  E.  E.  Co.,  152  Ala.  118,  44 
So.  418.  Ark.- Ft.  Smith  &  W.  E.  Co. 
V.  Pence,  122  Ark.  611,  182  S.  W.  568; 
St.  Louis,  I.  M.  &  8.  E.  Co.  v.  Kim- 
brell.  111  Ark.  134,  163  S.  W.  516. 
Cal. — Nehrbas  v.  Central  P.  E.  E.  Co., 
62  Cal.  320.  la. — Johnston  v.  Delano, 
175  Iowa  498,  154  N.  W.  1013.  Ky. 
Louisville  &  I.  E.  Co.  v.  Cantrell,  175 
Ky.  440,  194  S.  W.  353;  Cincinnati, 
N.  O.  &  T.  P.  E.  Co.  V.  Hughes,  173 
Ky.  693,  191  S.  W.  495;  Chesapeake 
&  O.  E.  Co.  V.  Bland,  171  Ky.  430,  188 
S.  W.  498.  Mich.— Line  v.  Grand 
Eapids  &  J.  E.  Co.,  143  Mich.  163,  106 
N.  W.  719;  Grenell  v.  Michigan  C.  E. 
Co.,  124  Mich.  141,  82  N.  W.  843. 
Miun.T-Bronnan  v.  Minnesota,  D.  &  W. 
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stances  required  to  be  given  in  the  exercise  of  proper  care,'*  whether 
it  was  customary  to  give  signals  of  the  approach  of  trains  to  a  par- 


R.  Co.,  130  Minn.  314,  153  N.  W.  611, 
L.  E.  A.  1915F,  11;  Lawler  v.  Min- 
neapolis, St.  P.  &  S.  S.  M.  E.  Co.,  129 
Minn.  506,  152  N.  W.  882.  Mo.— Ad- 
vance Transfer  Co.  v.  Chicago,  E.  I.  & 
P.  Ey.  Co.  (Mo.  App.),  195  S.  "W. 
566;  Underwood  v.  St.  Louis,  I.  M.  & 
S.  E.  Co.,  190  Mo.  App.  407,  177  S.  W. 
724.  Nel). — Campbell  v.  Union  Pac.  B. 
Co.,  lOO  Neb.  375,  160  N.  W.  101.  N.  J. 
Waibel  v.  West  Jersey  &  S.  E.  Co.,  87 
N.  J.  L.  573,  94  Ail.  951,  the  plaintiff's 
testimony  that  signals  were  not  given 
is  sufficient  to  make  the  question  one 
for  the  jury.  N.  Y. — Nash  v.  New 
York  C.  &  H.  E.  E.  Co.,  125  N.  Y. 
715,  26  N.  E.  266.  BT.  C— Hunt  v. 
North  Carolina  E.  Co.,  170  N.  C.  442, 
87  S.  E.  210.  Pa.— Simons  v.  Philadel- 
phia &  E.  E.  Co.,  254  Pa.  507,  98  Atl. 
1080;  Pink  v.  Smith,  249  Pa.  541,  95 
Atl.  106.  &  C— White  v.  Atlantic 
Coast  Line  E.  Co.,  106  S.  C.  337,  91  S. 
E.  323;  Bitter  v.  Atlantic  Coast  Line 
E.  Co.,  101  S.  C.  8,  85  S.  E.  51.  Tex. 
Gulf,  C.  &  S.  P.  By.  Co.  v.  Sullivan 
(Tex.  Civ.  App.),  190  S.  W.  739;  St. 
Louis  S.  W.  By.  Co.  v.  Tarver  (Tex. 
Civ.  App.),  150  S.  W.  958;  Galveston, 
H.  &  8.  A.  B.  Co.  V.  Harris,  22  Tex. 
Civ.  App.  16,  53  S.  W.  599,  Wasih. 
McKinney  v.  Port  Townsend  &  P.  S. 
E.  Co.,  91  Wash.  387,  158  Pac.  107. 
[a]  Negative  evidence  (1)  that  no 
signal  was  given  may  be  sufficient  to 
take  the  case  to  the  jury  (McKinney 
V.  Port  Townsend  &  P.  S.  E.  Co.,  91 
Wash.  387,  158  Pac.  107.  And  see  Ga. 
Seaboard  Air  Line  Ey.  v.  Hollis,  20 
Ga.  App.  555,  93  S.  E.  264.  Blich.- Cin- 
adar  v.  Detroit,  G.  H.  &  M.  E. 
Co.,  193  Mich.  38,  159  N.  W.  312.  Mont. 
Eiley  v.  Northern  Pac.  B.  Co.,  36 
Mont.  545,  93  Pac.  948.  N".  Y.— De 
Graw  V.  Erie  E.  Co.,  49  App.  Div.  29, 
63  N.  Y.  Supp.  296.  Pa.— Simons  v. 
Philadelphia  &  R.  B.  Co.,  254  Pa.  507, 
98  Atl.  1080.  S.  C— Callison  v.  Charles- 
ton &  W.  C.  E.  Co.,  106  S.  C.  123,  90 
S.  E.  260.  Wis.- Kaufmann  v.  Chicago, 
M.  &  St.  P.  B.  Co.,  164  Wis.  359,  159 
N.  W.  552,  1067.  But  see  Bohan  v. 
Milwaukee,  L.  S.  &  W.  E.  Co.,  61  Wis. 
391,  21  N.  W.  241),  even  though  (2) 
such  evidence  is  given  by  the  person 
injured  or  those  in  the  vehicle  with 
bim.    Zenner  v.  Great  Northern  E.  Co., 
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135  Minn.  37,  159  N.  W.  1087.  And 
see  Annaker  v.  Chicago,  E.  I.  &  P.  B. 
Co.,  81  Iowa  267,  47  N.  W.  68. 

[b]  Position  of  Witnesses. — (1)  The 
fact  that  witnesses  who  testify  that 
no  bell  was  rung  were  in  such  a  posi- 
tion that  they  could  have  heard  it  if 
it  had  been  rung,  requires  the  sub- 
mission of  the  issue  to  the  jury  (Bur- 
nett V.  Chicago,  M.  &  St.  P.  E.  Co., 
172  Iowa  704,  154  N.  W.  919;  Doyle 
V.  Missouri,  K.  &  T.  Ey.  Co.  [Mo. 
App.],  185  S.  W.  1175),  and  (2)  the 
question  of  the  weight  of  their  testi- 
mony is  for  the  jury.  Materka  v.  Erie 
B.  Co.,  90  N.  J.  L.  457,  101  Atl.  69. 
(3)  But  if  by  reason  of  their  surround- 
ings they  would  not  have  been  likely 
to  hear  any  warning  signal  if  it  had 
been  given,  no  queistion  for  the  jury  is 
presented  by  their  testimony  that  none 
was  given  as  against  positive  testi- 
mony to  the  contrary.  Holmes  v.  Penn- 
sylvania E.  B.  Co.,'  74  N,  J.  L.  469,  66 
Atl.  412.  And  see  Cuihane  v.  New 
York  C.  &  H.  E.  E.  Co.,  60  N.  Y.  133. 

[c]  Even  if  the  defendant's  wit- 
nesses give  the  only  testimony  tending 
to  show  that  no  signals  were  given, 
the  question  should  be  submitted  to 
the  jury.  Keim  v.  Union  By.  &  Tr. 
Co.,  90  Mo.  314,  2  S.  W.  427. 

[d]  Where  twenty-nine  out  of  thir- 
ty-one witnesses  heard  the  signals  it 
was  held  that  no  question  for  the  jury 
was  presented.  Bowden  v.  Lehigh  V. 
E.  Co.,  178  App.  Div.  413,  165  N.  T. 
Supp,  454. 

74.  Ind.— New  York,  C.  &  St.  L.  E. 
Co.  V.  Shields,  185  Ind.  704,  112  N.  E. 
762  (signals  required  in  operation  of 
a  switch-engine);  American  Homing 
Co.  V.  La  Forge,  184  Ind.  600,  111 
N.  B.  8,  injury  at  a  private  switch. 
Ky.— Louisville  &  I.  B.  Co.  v.  Morgan, 
174  Ky.  633,  192  S.  W.  672.  UTiss. 
Illinois  C.  E.  Co.  v.  Dillon,  111  Miss. 
520,  71  So.  809.  Mo.— Hodges  v.  St. 
Louis,  K.  C.  &  N.  By.  Co.,  71  Mo.  50. 
Ohio.— Stugard  v.  Pittsburgh,  C.  C.  & 
St.  L.  B.  Co.,  92  Ohio  St.  318,  110 
N.  E.  956.  Vt.— Howe  v.  Central  Ver- 
mont By.  Co.,  101  Atl.  45,  wFetlier 
the  omission  of  statutory  signals  was  a 
reasonable  and  prudent  act. 

[al  But  failure  to  give  signals  Is 
negligence  as  a  matter  of  law  (1)  where 
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tieular  private  crossing/"  whether  the  signals  given  were  reasonably 
adequate,^^  whether  plaintiff  had  been  led  into  a  place  of  danger  by- 
reason  of  the  omission  to  give  them/''  and  whether  the  accident  would 
not  have  occurred  if  the  signals  had  been  given/^ 

(III.)  Lookouts  and  Lights.  —  The  question  of  whether  a  proper  look- 
out was  kept  by  those  in  charge  of  the  operation  of  the  train,  is  under 
most  circumstances  a  question  for  the  jury.''^  "Whether  the  train  ex- 
hibited the  proper  warning  lights,*"  or  M'hether  the  headlight  was 
burning,*^  is  a  question  of  fact.     The  operation  of  a  train  at  night 


the  circumstances  are  Buch  that  no 
other  inference  could  reasonably  be 
drawn  (Loucks  v.  Chicago,  M.  &  St.  P. 
Ky.  Co.,  31  Minn.  526,  18  N.  W.  651), 
or  (2)  in  those  jurisdictions  where 
failure  to  give  statutory  signals  is  re- 
garded as  negligence  per  se.  Galves- 
ton, H.  &  S.  A.  R.  Co.  V.  Harris,  22 
Tex.  Civ.  App.  16,^53  S,   W.  599. 

[b]  Where  the  highway  passes  over 
or  under  a  railroad  bridge,  the  ques- 
tion whether  the  situation  is  so  dan- 
gerous in  character  as  to  require  the 
giving  of  signals  of  the  approach  of 
a  train  is  a  question  of  fact.  Ky. 
Rupard  v.  Chesapeake  &  O.  E.  Co.,  88 
Ky.  280,  11  8.  W.  70,  7  L.  E.  A.  316; 
Chesapeake  &  O.  E.  Co.  v.  Ogles,  24 
Ky.  L.  Eep.  2160,  73  S.  W.  751.  Pa. 
Pennsylvania  E.  Co.  v.  Barnett,  59  Pa. 
259,  98  Am.  Dec.  346.  Term. — Louis- 
ville &  N.  E.  Co.  V.  Sawyer,  114  Tenn. 
84,  86  S.  "W.  386,  108  Am.  St.  Eep. 
881,  69  L.  E.  A.  662. 

75.  Louisville  &  I.  E.  Co.  v.  Can- 
trell,  175  Ky.  440,  194  S.  W.  353; 
Louisville  &  N,  E.  Co.  v.  Engleman's 
Admr.,  135  Ky.  515,  122  S.  W.  833,  21 
Ann.  Cas.  865. 

76.  IVIinn. — Beanstrom  v.  Northern 
P.  E.  Co.,  46  Minn.  193,  48  N.  W.  778. 
N.  Y.— Bvrne  v.  New  York  C.  &  H. 
E.  E.  Co.,  104  N.  Y.  362,  10  N.  E. 
539,  58  Am.  Eep.  512;  Petrie  v.  New 
York  Central  &  H.  E.  E.  Co.,  63  App. 
Div.  473,  71  N.  Y.  Supp.  866,  affirmed, 
171  N.  Y.  638,  63  N.  E.  1121.  Pa. 
Longenecker  v.  Pennsylvania  E.  Co., 
105  Pa.  328,,  ringing  the  bell  without 
blowing  the  whistle. 

[a]  Whether  the  place  at  which  the 
signal  was  given  was  a  proper  and  suf- 
ficient place  is  a  question  of  fact. 
Winslow  V.  Boston  &  A.  E.  Co.,  47  Hun 
637,  11  N.  Y.  St.  831. 

[b]  Whether  a  compliance  with 
statutory  requirements  Is  sufficient,  or 
whether  tl)e  Rjrcuiostanoes  call  for  the 


giving  of  additional  signals,  is  for  the 
jury  to  determine.  Missouri,  K.  &  T.  E. 
Co.  V.  Oslin,  26  Tex.  Civ.  App.  370,  63 
S.  W.  1039.  And  see  Cincinnati,  N.  O. 
&  T.  P.  E.  Co.  V.  Champ,  31  Ky.  L. 
Eep.  1054,  104  S.  W.  988;  Struck  v. 
Chicago,  M.  &  St.  P.  E.  Co.,  58  Minn. 
298,  59  N.  W.  1022. 

77.  Southeril  Ey.  Co.  v.  Crawford, 
164  Ala.  178,  51  So.  340;  Wilson  v. 
Central  E.  Co.  of  N.  J.,  88  N.  J.  L. 
342,  96  Atl.  79. 

78.  Martin  v.  Minneapolis  &  St.  L. 
E.  Co.,  138  Minn.  40,  163  N.  W.  983; 
Campbell  v.  Union  Pac.  E.  Co.,  100 
Neb.  375,  160  N.  W.  101. 

[a]  Even  where  failure  to  give 
statutory  signals  is  negligence  per  se^ 
it  is  for  the  jury  to  determine  whether 
such  failure  was  the  proximate  cause 
of  the  injury.  Galveston,  H.  &  S.  A. 
Ey.  Co.  V.  Harris,  22  Tex.  Civ.  App. 
16,  53  S.  W.  599. 

79.  Ark.— St.  Louis  S.  W.  E.  Co.  v. 
Everett,  125  Ark.  428,  189  S.  W.  42. 
la. — Johnston  v.  Delano,  175  Iowa  498, 
154  N.  W.  1013.  Tenn.— Tennessee  C. 
E.  Co.  V.  Morgan,  132  Tenn.  1,  175 
S.  W.  1148.  Va.— Norfolk  &  W.  E.  Co. 
V.  Holmes'  Admr.,  109  Va.  407,  64  S.  E. 
46,  where  an  engine  was  being  run 
backwards. 

[a]  In  switching  operations  where 
cars  were  being  "kicked"  over  cross- 
ings. Gambell  v.  Minneapolis,  St.  P. 
&  S.  S.  M.  E.  Co.,  129  Minn.  262,  152 
N.  W.  408. 

80.  Chicago,  P.  &  St.  L.  Ey.  Co. 
V.  Condon,  108  111.  App.  639  (whether 
a  light  is  a  "conspicuous"  light,  as 
required  by  an  ordinance);  Annaker 
V.  Chicago,  E.  I.  &  P.  E.  Co.,  81  Iowa 
267,  47  N.  W.  68. 

81.  Line  v.  Grand  Rapids  &  Ind.  E. 
Co.,  143  Mich.  163,  106  N.  W.  719; 
Weller  v.  Chicago,  M.  &  St.  P.  E.  Co., 
164  Mo.  180,  205,  64  S.  W.  141,  86  Am. 
St.  Eep.  592. 
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without  a  headlight  has  been  held  negligent,  as  a  matter  of  law.*^ 
(IV.)  starting  Standing  Train — Whether  it  was  negligent  to  start  a 
train  which  has  been  standing  over  or  near  a  crossing  without  giving 
timely  warning, ^^  and  whether  such  warning  was  in  fact  given,^* 
whether  the  railroad's  employes  had  knowledge  of  the  attempt  of  a 
person  to  cross  over  or  under  the  standing  cars,*^  are  ordinarily  ques- 
tions of  fact  to  be  submitted  to  the  jury. 

(V.)  Speed  of  Train —  The  speed  of  the  train,=°  where  there  is  any 
evidence  from  competent  witnesses,*'  or  from  the  surrounding  cir- 
cumstances,'* is  a  question  of  fact  for  the  jury.  Whether  the  rate 
of  speed  was,  in  the  absence  of  statute,  unreasonable  and  negligent 
is  ordinarily  also  for  the  jury,*^  in  view  of  all  the  circumstances,  which 
might  make  unreasonable  a  speed  that  in  and  of  itself  is  lawful  and 
reasonable,*"  as  where  the  view  of  a  traveler  approaching  the  crossing 


82.  Fike  v.  Atchison,  T.  &  S.  P.  E. 
Co.,  90  Kan.  409,  133  Pae.  871. 

[a]  Failure  to  have  a  white  light 
on  the  leading  car,  is  negligence. 
Deister  v.  Atchison,  T.  &  S.  F.  E.  Co., 
99  Kan.  525,  162  Pae.  282. 

83.  lU.— Chicagp  &  A.  E.  Co.  v. 
Carey,  115  111.  115,  3  N.  B.  519.  Ky. 
Trent  v.  Norfolk  &  W.  E.  Co.,  167  Ky. 
819,  180  S.  W.  792.  Mo.— Wilder  o. 
Wabash  E.  Co.,  164  Mo.  App.  114,  146 
S.  W.  837.  IT.  D.— Severtson  v.  North- 
ern Pao.  E.  Co.,  32  N.  D.  200,  155 
N.  W.  11. 

[a]  It  is  negligence  per  se  to  give 
the  signals  required  by  statute  under 
such  circumstaneeB.  Missouri,  K.  &  T. 
Ey.  Co.  V.  Eobertson  (Tex.  Civ.  App.), 
189  S.  W.  284. 

84.  Carmer  v,  Chicago,  St.  P.  M.  & 
O.  Ey.  Co.,  95  Wis.  513,  70  N.  W. 
560. 

85.  Irvin  «.  Gulf,  0.  &  S.  F.  Ey. 
Co.   (Tex.  Civ.  App.),  42  S.  W.  661, 

86.  Annaker  v.  Chicago,  E.  I.  &  P. 
E.  Co.,  81  Iowa  267,  47  N.  W.  68; 
Chicago,  E.  I.  &  P.  Ey.  Co.  «.  Barton 
(Okla.),  159  Pae.  250. 

87.  Zenner  v.  Great  Northern  E.  Co., 
135  Minn.  37,  159  N.  W.  1087;  Doyle 
V.  Missouri,  K.  &  T.  Ey.  Co.  (Mo. 
App.),  185  S.  W.  1175,  the  fact  that 
a  witness  could  see  only  the  tops  of 
the  cars  is  immaterial. 

[a]  Testimony  of  the  plaintiff  who 
was  injured  and  did  not  se©  the  train 
until  it  was  about  to  strike  him  is  in- 
sufficient to  raise  an  issue.  Beecroft  v. 
Great  Northern  E.  Co.,  134  Minn.  86, 
158  N.  W.  800. 

88.  Doyle  v.  Missouri,  K.  &  T.  Ey. 
Co.  (Mo.  App.),  185  S.  W.  1175. 
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89.  International  &  G.  N.  E.  Co. 
V.  Graves,  59  Tex.  330;  Heath  v.  Stew- 
art, 90  Wis.  418,  63  N.  W.  1051. 

[a]  Exceeding  statutory  limit  of 
speed  not  negligence  per  se.  Conant 
V.  Grand  Tr.  E.  Co.,  114  Me.  92,  95 
Atl.  444. 

90.  Ark.— St.  Louis,  I.  M.  &  S.  E. 
Co.  V.  Kimbrell,  111  Ark.  134,  163  S. 
W.  516.  Cal. — Larrabee  v.  Western 
Pae.  E.  Co.,  173  Cal.  743,  161  Pae. 
750;  Bilton  v.  Southern  P.  E.  Co.,  148 
Cal.  443,  83  Pae.  440.  Ind.— Chicago, 
St.  L.  &  P.  E.  Co.  V.  Spilker,  134  Ind. 
380,  33  N.  E.  280,  34  N.  E.  218.  la. 
Fontana  v.  Ft.  Dodge,  D.  M.  &  S.  E. 
Co.,  162  N.  W.  777;  Freidli  v.  Daven- 
port &  M.  Ey.  Co.,  161  N.  W,  678. 
Ky.— Chicago,  St.  L.  &  N.  O.  E.  Co. 
V.  Armstrong's  Admr.,  168  Ky.  104 
181  S.  W.  957;  Kentucky  Tr.  &  T. 
Co.  V.  Wilson,  165  Ky.  123,  176  S.  W. 
991,  where  the  crossing  was  an  unusual- 
ly dangerous  one.  Mich.— Halloran  v. 
Michigan  E.  Co.,  197  Mich.  308,  163 
N.  W.  1009;  Klanowski  v.  Grand 
Trunk  E.  Co.,  57  Mich.  525,  24  N.  W. 
801.  Minn.— Lawler  v.  Minneapolis, 
St.  P.  &  S.  S.  M.  E.  Co.,  129  Minn! 
506,  152  N.  W.  882,  where  the  cross- 
ing was  over  the  main  street  of  a 
small  town.  Mont.— De  Attey  v.  North- 
ern P.  Ey.  Co.,  42  Mont.  224,  112  Pae. 
76.     Ohio.— Stugard   «.    Pittsburgh,   c! 

R-.\.^*;.^-  ^-  ^°-'  92  Ohio  St  318, 
no  N.  E.  956.  Okla.— Chicago,  E.  \. 
&  P.  Ey.  Co.  V.  Barton,  159  Pae.  250. 
S.  0.- Kirby  v.  Southern  Ey.  Co.,  63 
S.  C.  494,  41  8.  E.  765.  Tenn.— South- 
ern E.  Co.  V.  Whitlock,  136  Tenn.  266. 
188  8.  W.  115V 
[a]    Where  file  crossing  Is  at  grade 
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was  obstructed,"^  unless  in  no  aspect  of  the  evidence  could  the  opera- 
tion of  the  train  be  reasonably  held  to  have  been  dangerous.°^  Whether 
the  injury  would  have  been  inflicted  if  the  train  had  been  operated  at 
a  lawful  rate  of  speed,  is  for  the  jury  to  say."' 

f .  Frightening  Animals.  —  "Whether  animals  on  or  near  crossings 
were  frightened  by  the  improper  operation  of  a  train,  either  by  the 
sudden  approach  and  appearance  of  the  train  without  warning,"*  by 
the  emission  of  steam,  or  the  making  of  unnecessary  noise,""  by  the 
presence  of  an  engine  or  car  partially  obstructing  a  crossing,"'  and 
whether  railroad  employes  were  negligent  in  operating  the  train  so 
as  to  occasion  the  fright,"'  or  after  having  acquired  knowledge  of  the 
fright  of  the  animal,"^  are  all  questions  for  the  jury,  except  in  those 
cases  in  which  the  only  reasonable  inference  to  be  drawn  from  the 
evidence  is  that  the  train  was  not  operated  in  any  unusilal  manner,'" 
or  that  the  obstruction  of  the  crossing  by  the  car  was  not  reasonably 
calculated  to  occasion  fright  to  animals.^ 

g.  Discovery  of  and  Avoidance  of  Injury  to  Plaiyitif.  —  The  ques- 
tions whether  there  was  negligence  on  the  part  of  the  railroad  in  dis- 
regarding a  warning  signal  or  light,^  whether  the  engineer  actually 


in  a  city  or  village,  whether  the  rate 
of  speed  is  unreasonable  is  peculiarly 
a  question  for  the  jury.  Heath  v. 
Stewart,  90  Wis.  418,  63  N.   W.  1051. 

91.  NehrbaB  v.  Central  P.  E.  Co.,  62 
Cal.  320;  International  &  G.  N.  E.  Co. 
V.  Starling,  16  Tex.  Civ.  App.  365,  41 
S.  W.  181. 

[a]  Fog. — Whether  the  rate  of  speed 
at  which  a  train  approached  a  cross- 
ing in  a  dense  fog  was  negligent,  ia 
a  question  for  the  jury.  Denton  v. 
Brooklyn  Heights  E.  Co.,  75  App.  Div. 
619,  78  N.  Y.  Supp.  157. 

92.  Leahy  v.  Detroit,  M.  &  T.  S.  L. 
Ey.,  240  Fed;  82,  153  C.  C.  A,  118; 
Foreman  v.  Louisiana  W.  E.  Co.,  140 
La.  389,  73  So.  242. 

93.  Brinkley  v.  Southern  E.  Co.,  113 
Miss.  367,  74  So.  280. 

94.  Shiver  v.  Tift,  143  Ga.  791,  85 
S.  E.  1031,  L.  E.  A.  1918A,  622. 

95.  Boan  v.  W.  T.  Smith  Lbr.  Co., 
184  Ala.  535,  63  So.  564;  Louisville  & 
N.  E.  Co.  V.  Hulette,  171  Ky.  500,  188 
S.  W.  653. 

96.  Wellborn  v,  Gulf,  C.  &  S.  F.  E. 
Co.,  35  Tex.  Civ.  App.  401,  80  S.  W. 
653. 

97.  Ky. — Sights  v.  Louisville  &  N. 
E.  Co.,  117  Ky.  436,  78  S.  W.  172. 
Me. — Boothby  v.  Boston  &  M.  E.  Co., 
90  Me.  313,  38  Atl.  155,  whether  the 
escape  of  steam  could  have  been  pre- 
vented. Mich. — Geveke  v.  Grand  Eapids 
&  L  E.  Co.,  57  Mich.  589,  2*  N.  W.  675. 


Neb.— Omaha  &  E.  V.  E.  Co.  v.  Clark,  35 
Neb.  867,  53  N.  W.  970,  23  L.  E.  A.  504. 
Pa. — Philadelphia  &  E.  E.  Co.  v,  Kil- 
lips,   88  Pa.   405. 

[a]  Whether  it  is  the  duty  of  rail- 
road employes  to  warn  travelers  of  the 
danger  when  an  engine  is  emitting 
steam,  is  a  question  for  the  jury. 
Lewis  V.  Eastern  E.  E.,  60  N.  H.  187. 

98.  Ind. — Nichols  v.  Baltimore  &  O. 
S.  W.  E.  Co.,  33  Ind.  App.  229,  70  N. 
E.  183,  71  N.  E.  170.  S.  D.— Bergeron 
V.  Minneapolis  &  St.  L.  E.  Co.,  37  S. 
D.  458,  159  N.  W.  51.  Tex.— St.  Louis 
&  S.  W.  Ey.  Co.  V.  Kilman,  39  Tex. 
Civ.  App.  107,  86  S.  W.  1050'. 

[a]  Whether  the  fact  that  two  men 
were  standing  at  the  head  of  a  team 
justified  the  railroad  employes  in  be- 
lieving that  the  team  was  under  con- 
trol, was  for  the  jury  to  determine. 
Bergeron  v.  Minneapolis  &  St.  L.  E. 
Co.,  37  S.  D.  458,  159  N.  W.  51. 

99.  Dotson  v.  Michigan  Cent.  E.  Co., 
187  Mich.  650,  153  N.  W.  1065. 

[a]  Where  the  grinding  of  wheels, 
the  jerking  of  cars,  and  the  escape  of 
steam  shown  by  evidence  are  no  more 
than  the  usual  and  ordinary  noises  pro- 
duced by  starting  a  train  the  case  pre- 
sents no  question  for  the  jury.  Dot- 
son  V.  Michigan  Cent.  E.  Co.,  187  Mich. 
650,  153  N.  W.  1065. 

1.  Atchison,  T.  &  S.  F.  E.  Co.  v. 
Morris,   64  Kan.  411,  67  Pae.   837. 

2.  Pittsburgh,  C.  C.  &  St.  L.  E.  Co. 
V.  Pence,  185  Ind.  495,  113  N.  E.  7. 
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discovered  the  traveler's  peril  in  time  to  stop  his  train,'  whether  he 
was  negligent  in  not  sooner  discovering  the  peril  of  the  person  in- 
jured,* or  in  failing  to  give  timely  warning  by  blowing  the  whistle 
or  ringing  the  bell,  after  the  discovery,^  and  whether  the  train  could 
have  been  stopped  in  the  exercise  of  reasonable  care,  after  plaintiff's 
peril  was  discovered  or  should  have  been  discovered,*  are  questions 
for  the  jury,  unless  the  inference  of  negligence  could  not  reasonably 
be  drawn  from  .the  facts  proved.' 

h.  Proximate  Cause  of  Injury.  —  If  there  is  no  basis  in  the  evi- 
dence or  in  the  inferences  reasonably  dedueible  from  it  that  plaintiff 's 
injury  was  caused,  proximately  by  any  negligent  or  wilful  act  on 
the  part  of  defendant,  the  court  should  not  submit  the  case  to  the 
jury,^  but  ordinarily  the  question  of  proximate  cause  is  one  of  fact 


3.  Houston  B.  &  T.  Ey.  Co,  v. 
Hardin  Lumb.  Co.  (Tex.  Civ.  App.), 
189  S.  W.  518. 

4.  Eiley,  v.  Northern  P.  E.  Co,,  36 
Mont.  545,  93  Pae.  948. 

5.  Ala. — Saxon  v.  Central  of  Ga.  E. 
Co.,  192  Ala.  434,  68  So.  313.  Minn. 
Howell  V.  Great  Northern  E.  Co.,  125 
Minn.  137,  145  N.  W.  804.  Miss. 
Yazoo  &  M.  V.  E.  Co.  v.  Williams,  114 
Miss.  236,  74  So.  835;  Paseagoula  St. 
Ey.  &  P.  Co.  V.  McEachern,  109  Miss\ 
380,  69  So.  185.  Mo.— Wolters  v.  Chi- 
cago &  A.  Ey.  Co.  (Mo.  App.)  193 
S.  W.  877.  Term.— Tennessee  C.  E. 
Co.  V.  Morgan,  132  Tenn.  1,  175  S.  W. 
1148.  Tex.— Ft.  Worth  &  D.  C.  Ey.  Co. 
V.  Houston  (Tex.  Civ.  App.),  185  S.  W. 
919. 

6.  Ala. — Saxon  v.  Central  of  Ga.  E. 
Co.,  192  Ala.  434,  68  So.  313;  Duncan 
V.  St.  Louis  &  S.  F.  E.  E.  Co.,  152 
Ala.  118,  44  So.  418.  Ark.— St.  Louis 
S.  W.  E.  Co.  V.  Everett,  125  Ark.  428, 
189  S.  W.  42.  Ky.— Cincinnati,  N.  O. 
&  T.  P.  E.  Co.  V.  Hughes,  173  Ky. 
693,  191  S.  W.  495;  Illinois  C.  E.  Co. 
V.  Tolar's  Admr.,  169  Ky.  114,  183 
S.  W.  242.  Mo.— Moore  v.  Lusk  (Mo. 
App.),  186  S.  W.  1161;  Hoffman  v. 
Kansas  t!ity,  St.  L.  &  C.  Ey.  Co.  (Mo. 
App.),  180  S.  W.  995.      • 

[a]  If  an  automobile  becomes 
stalled  on  a  crossing,  the  question 
whether  the  engineer  used  reasonable 
care  in  endeavoring  to  prevent  a  col- 
lision is  for  the  jury.  Taylor  v.  Le- 
high V.  E.  Co.,  87  N.  J.  L.  673,  94 
Atl.  566.  And  see  la. — ^Fontana  v.  Ft. 
Dodge,  D.  M.  &  S.  E.  Co.,  162  N.  "W. 
777.  Ky. — Louisville  &  N.  E.  Co.  v. 
Benke's  Admr.,  176  Ky.  259,  195  S.  W. 
417.  S.  D.— Allison  v.  Chicago,  St.  P. 
M.  &  O.  E.  Co.,  37  S.  D.  334,  158  N. 
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W.  452.  Tex. — Texas  &  P.  E.  Co.  v. 
Miles  (Tex.  Civ.  App.),  192  S.  W.  1138. 
Wash.^-McKinney  v.  Port  Townsend 
&  P.  S.  E.  Co.,  91  Wash.  387,  158 
Pae.  107. 

[b]  The  fact  that  the  person  in- 
jured was  watching  the  movements  of 
another  train  and  that  this  fact  should 
have  been  observed  by  the  engineer 
raises  a  question  for  the  jury  as  to 
the  exercise  of  reasonable  care  by  the 
latter.  Hoffman  v.  Kansas  City,  St. 
L.  &  C.  Ey.  Co.  (Mo.  App.),  180  S.  W. 
995;  Waterfield  v.  Wabash  Ey.  Co. 
(Mo.   App.),   190    S.   W.   981. 

[e]  Evidence  that  a  person  was 
killed  not  when  first  struck  by  an 
engine  but  by  being  run  over  further 
on  and  after  she  had  fallen  from  the 
cow  catcher,  presents  a  question  for 
the  jury  as  to  the  "last  clear  chance" 
rule.  Louisville  &  N.  E.  Co.  v.  Benke's 
Admr.,  176  Ky.  259,  195  S.  W.  417. 

[d]  Even  though  plaintiff  was  guil- 
ty of  contributory  negligence  in  plac- 
ing himself  in  the  dangerous  position. 
Saxon  V.  Central  of  Ga.  E.  Co.,  192 
Ala.  434,  68  So.  313;  Eiley  v.  North- 
ern P.  E.  Co.,  36  Mont.  545,  93  Pae. 
948. 

7.  Maginnis  v.  Missouri  P.  E.  Co., 
190  Mo.  App.  534,  176  S.  W.  416 
(where  the  person  injured  stepped  sud- 
denly in  front  of  the  train  from  a 
place  of  safety);  Morris  v.  Lake  Shore 
&  M.  S.  E.  Co.,  148  N.  Y.  182,  42 
N.  E.  579. 

8.  Ala. — Louisville  &  N.  E.  Co.  u, 
Mbran,  76  So.  7.  Ind.— Lake  Erie  & 
W.   E.   Co.   V.   Eeed,   57   Ind.   App.   65, 

,103  N.  E.  127.    N.  C— Kearns  v.  South- 
ern  E.    Co.,   139   N.    C.   470,    52    S.   E. 
131. 
[a]    Where    the    negligent    obstruc- 
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for  the  jury  to  pass  upon.^  Whether  violation  by  defentiant  of  a 
statutory  duty  was  the  proximate  cause  of  plaintiff's  injury  is  ordi- 
narily a  question  for  the  jury,^"  as  is  the  question  whether  plaintiff's 
negligence  proximately  contributed  to  his  injury.^^ 

i.  Damages.  —  The  extent  of  plaintiff's  personal  injuries,  and  the 
damages  to  be  awarded  to  him  for  such  injuries,^^  or  for  the  damage 
to  his  property,^^  is  for  the  jury  to  determine. 

j.  Contributory  Negligence.  —  (I.)  In  General.  —  It  is  for  the  jury 
to  determine  whether  the  plaintiff  was  guilty  of  contributory  negli- 
gence where  the  evidence  is  conflicting  or  the  facts  are  of  a  character 
to  be  reasonably  subject  to  more  than  one  inference."    But  if  it  is 


tion  of  a  crossing  by  allowing  a  train 
to  stand  on  it  is  the  basis  of  thu 
action,  the  mere  fact  that  cars  wero 
on  the  crossing  does  not  make  a  caso 
for  the  jury,  without  a  showing  that 
they  had  been  there  an  unreasonable 
length  of  time.  Jacobson  v.  New  York, 
S.  &  W.  R.  Co.,  87  N.  J.  L.  378,  94 
Atl.  577. 

[b]  Failure  to  give  warning  signals 
on  approaching  a  crossing  cannot 
reasonably  be  said  to  have  been  the 
cause  of  a  person's  death,  where  he 
■stepped  upon  the  track  within  twenty- 
iive  feet  of  the  approaching  train 
which  was  making  a  loud  noise  and 
had  bright  headlights  burning.  Texas 
&  P.  Ey.  Co.  V.  Marrujo  (Tex.  Civ. 
App.),  172  S.  W.  588. 

9.  Ga. — Seaboard  Air-Line  Ey.  Oo. 
V.  Lyon,  18  Ga.  App.  266,  89  S.  E.  384 
la. — Johnston  v.  Delano,  175  Iowa  498 
154  N.  W.  1013.  Kan.— Corley  v 
Atchison,  T.  &  S.  F.  R.  Co.,  95  Kan, 
124,  147  Pae.  842.  N.  D.— Pelton  v. 
Midland  C.  E.  E.,  32  N.  D.  223,  155 
N.  W.  23.  Pa. — Siever  v.  Pittsburgh, 
C.  C.  &  St.  L.  E.  Co.,  252  Pa.  1,  97 
Atl.  116.  Tex.— Missouri,  K.  &  T.  Ey. 
Co.  V.  Oardwell  (Tex.  Civ.  App.'),  187 
S.  W.  1073;  Luten  v.  Missouri,  K.  & 
T.  Ry.  Co.  (Tex.  Civ.  App.),  184  S.  W. 
798.  Vt.— Wood  V.  Central  Vt.  R.  Co., 
89  Vt.  321,  95  Atl.  641.  Va.— Atlantic 
Coast  Line  R.  Co.  v.  Church,  120  Va. 
725,  92  S.  E.  905.  Wis.— Heath  v. 
Stewart,  90  Wis.  418,  63  N.  W.  1051. 

Effect  of  unlawful  speed,  see  sinpra, 
VII,  H,  3,  e,  (V). 

Effect  of  failure  to  give  signals,  see 
supra,  VII,  H,  3,  e,  (II). 

10.  Ala. — Seaboard  Air  Line  Ry. 
Co.  V.  Eoy,  14  Ala.  App.  202,  69  to. 
233,  failure  to  maintain  safety  gates. 
Oolo. — ^Denver,  T.  &  G.  R.  Co.  v.  Eob- 
\}inSf   2    Colo.   App.    313,    30   Pac.   261. 


Ind.— Baltimore  &  O,  S.  W.  E.  Co.  v. 
Reynolds,  ,33  Ind.  App.  219,  71  N.  E. 
250.  Mo. — Phillips  v.  Pryor  (Mo. 
App.),  190  S.  W.  1027,  maintenance  of 
crossing  narrower  than  that  specified 
by  law. 

11.  See  the  title  "  Negligence,  *" 
and  infra,  VII,  H,  3,  j,   (IX),   (A). 

12.  See  generally  13  Standard  Proo. 
393. 

13.  Monson  V.  Chicago,  E.  1.  &  1". 
Ry.  Co.  (Iowa),  159  N.  W.  679. 

14.  U.  S.— New  York,  S.  &  W.  R. 
Co.  V.  Thierer,  221  Fed.  571,  137  C.  C. 
A.  295.  Ala. — Southern  Ey.  Co.  v. 
Crawford,  164  Ala.  178,  51  So.  340; 
Seaboard  Air  Line  Ry.  Co.  v.  Roy,  14 
Ala.  App.  202,  69  So.  233.  Ark. — Bush 
V.  Jenkins,  128  Ark.  630,  194  S.  W. 
704;  Ft.  Smith  &  W.  E.  Co.  v.  Pence, 
122  Ark.  611,  182  S.  W.  568.  Oal. 
Nehrbas  v.  Central  Pac.  E.  E.,  62  Cal. 
320.  Ga.— Shiver  v.  Tift,  143  Ga.  791, 
85  S.  E.  1031,  L.  E.  A.  1918A,  622; 
Lamb  v.  Elkin,  16  Ga.  App.  770,  86 
S.  E.  413.  ni.— Chicago  J.  Ey.  Co.  v. 
McGrath,  203  111.  511,  68.  N.  E.  69; 
Schneeweisz  v.  Illinois  C.  R.  Co.,  196 
111.  App.  248.  Ind.— Union  Tr.  Co.  v. 
Haworth,  115  N.  E.  753;  Greenawaldt 
V.  Lake  Shore  &  M.  S.  E.  Co.,  165 
Ind.  219,  74  N.  E.  1081;  Baker  v.  Balti- 
more &  O.  S.  W.  E.  Co.,  61  Ind.  App. 
454,  112  N.  E.  27.  la.— Fontana  v.  Ft. 
Dodge,  D.  M.  &  S.  E.  Co.,  162  N.  W. 
777.  Kan. — Deister  v.  Atchison,  T.  & 
S.  F.  E.  Co.,  99  Kan.  525,  162  Pae. 
282.  Ky.— Chesapeake  &  O.  E.  Co.  v. 
Bland,  171  Ky.  430,  188  S.  W.'  498; 
Chicago,  St,  L.  &  N.  O.  R.  Co.  v.  Arm- 
strong's Admr.,  168  Ky.  104,  181  S.  W. 
957.  Mich. — Halloran  v.  Michigan  E. 
Co.Y  197  Mich.  308,  163  N.  W.  1009. 
Minn. — Martin  v.  Minneapolis  &  St.  L. 
E.  Co.,  138  Minn.  40,  163  N.  W.  983. 
Miss.— Illinois  C.  E.  Co.  v.  Dillon,  111 
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clear  that  only  one  reasonable  inference  can  be  drawn  from  the  facts, 
and  the  course  of  action  which  prudence  dictated  is  clearly  and 
definitely  discerned,  the  question  of  contributory  negligence  becomes 
one  of  law."  The  presumption  of  the  exercise  of  due  care  by  the 
person  injured,  which  arises  only  in  the  absence  of  direct  evidence, 
may  be  suificient  to  carry  to  the  jury  the  question  of  contributory 
negligence.^"  It  is  for  the  jury  to  determine  whether  an  attempt  to 
cross  a  railroad  track  in  front  of  an  approaching^^  or  a  standing 


Miss.  520,  71  So.  809.  Mo. — Jackson  i 
V.  Southwest  Mo.  E.  Co.,  189  S.  W. 
381;  Weller  v.  Chicago,  M.  &  St.  P. 
E.  Co.,  164  Mo.  180,  64  S.  W.  141,  86 
Am.  St.  Eep.  592;  Swigart  v.  Lusk,  196 
Mo.  App.  471,  192  S.  W.  138;  Phillips 
V.  Prybr  (Mo.  App.),  190  S.  W.  1027. 
Neb.— Chicago,  B.  &  Q.  E.  Co.  v.  Pol- 
lard. 53  Neb.  730,  74  N.  W.  331.  N.  J. 
Materka  v.  Erie  E.  Co.,  90  N.  J.  L. 
457,  101  Atl.  69;  Closter  Dairy  Farms 
V.  New  York  C.  &  H.  E.  E.  Co.,  88 
N.  J.  L.  557,  97  Atl.  305;  Wflson  v. 
Central  E.  Co.  of  N.  J.,  88  N.  J.  L. 
342,  96  Atl.  79;  Corse  v.  Philadelphia 
&  E.  E.  Co.,  88  N.  J.  L.  348,  96  Atl. 
53.  N.  Y. — Canning  v.  Buffalo,  E.  &  P. 
Ey.  Co.,  168  N.  Y.  555,  61  N.  E.  901; 
Skelton  v.  Lehigh  Valley  E.  Co.,  171 
App.  Div.  91,  156  N.  Y.  Supp.  835. 
N.  C. — ^Brown  &  Co.  v.  Atlantic  Coast 
Line  E.  Co.,  171  N.  C.  266,  88  S.  E. 
329;  Penninger  v.  Norfolk  &  Southern 
E.  Co.,  170  N.  C.  473,  87  S>  B.  249. 
N".  D.— Felton  v.  Midland  C.  E.  E., 
32  N.  D.  223,  ,155  N.  W.  23.  Ore. 
Strickler  v.  Portland  Ey.  L.  &  P.  Co., 
79  Ore.  526,  144  Pac,  1193,  155  Pac. 
1195.  S.  0. — Eitter  v.  Atlantic  Coast 
Line  E.  Co.,  101  S.  C.  8,  85  S.  B.  51. 
Tex.— St.  Louis  S.  W.  Ey.  Co.  v.  Har- 
rell  (Tex.  Civ.  App.),  194  S.  W.  971; 
Gulf,  C.  &  S.  F.  Ey.  Co.  v.  SuHivan 
(Tex.  Civ.  App.),  190  S.  W.  739;  Hous- 
ton B.  &  T.  Ey.  Co.  V.  Hardin  Lumb. 
Co.  (Tex.  Civ.  App.),  189  S.  W.  518; 
Ft.  "Worth  &  D.  C.  Ey.  Co.  v.  Houston 
(Tex.  Civ.  App.),  185  8.  "W.  919.  Vt. 
"Wood  V.  Central  Vt.  E.  Co.,  89  Vt.  321, 
95  Atl.  641.  Va.— Seaboard  Air  L.  Ey. 
Co.  V.  Abernathy,  92  S.  E.  913;  Norfolk 
&  "W.  E.  Co'.  V.  Parrish,  119  Va.  670, 
89  S.  E.  923;  Perkin-s  v.  Southern  K. 
Co.,  117  Va.  351,  85  S.  B.  401.  Wash. 
Hubenthal  v.  Spokane  &  I.  E.  E.  Co., 
97  Wash.  581,  166  Pac.  797;  Stewart 
V.  Northern  Pao.  R.  Co.,  96  "Wash.  486, 
165  Pac.  377. 

See     generally     the     title     "Negli- 
gence." I 

Vol.  XXII 


[a]  By  statutory  or  constitutional 
provision  contributory  negligence  is  ex- 
pressly made  a  question  of  fact  in  some 
states.  St.  Louis  &  S.  F.  E.  Co.  v. 
MeFall  (Okla.),  163  Pac.  269.  See  the 
title   "Negligence." 

15.  Cal. — Larrabee  v.  "Western  Pac. 
E.  Co.,  173  Cal,  743,  161  Pac.  750. 
Colo. — Headley  v.  Denver  &  R.  G.  E. 
Co.,  60  Colo.  500,  154  Pac.  731.  Md. 
Columbia  &  P.  D.  E.  Co.  v.  Huff,  105 
Md.  34,  65  Atl.  625.  N.  C— Trull  v. 
Seaboard  Air  Line  E.  Co.,  151  N.  C. 
545,    66    S.   E.    586. 

16.  Cal. — LarrabeC'  v.  Western  P. 
E.  Co.,  173  Cal.  743,  161  Pao.  750. 
HI. — Chicago  &  A.  E.  Co.  v.  Carey, 
115  111.  115,  3  N.  E.  519.  la. 
Johnston  v.  Delano,  175  Iowa  498, 
154  N.  "W.  1013;  Grafton  v.  Delano, 
175  Iowa  483,  154  N.  "W.  1009.  Mich. 
Cinadar  v.  Detroit,  G.  H.  &  M.  E.  Co., 
193  Mich.  38,  159  N.  "W.  312;  Baker 
V.  Delano,  191  Mich.  204,  157  N.  "W. 
427.  Minn. — Brown  v.  Chicago  &  N. 
"W.  E.  Co.,  129  Minn.  347,  152  N.  "W. 
729'.  Mo. — "Weeler  v.  Chicago,  M.  & 
St.  P.  R.  Co.,  164  Mo.  180,  64  S. 
"W.  141,  86  Am.  St.  Rep.  592.  And 
see  Hubbard  v.  Lusk  (Mo.  App.),  181 
S.  W.  1028.  Pa.— Miller  v.  Pennsyl- 
vania R.  Co.,  256  Pa.  142,  100  Atl.  654. 

17.  Ga. — Seaboard  Air-Line  Ey.  Co. 
V.  Lyon,  18  6a.  App.  266,  89  S.  E, 
384;  Charleston  &  "W.  C.  E.  Co.  ■». 
Camp,  3  Ga.  App.  232,  59  S.  E.  710. 
la. — Burnett  v.  Chicago,  M.  &  St.  P. 
E.  Co.,  172  Iowa  704,  154  N.  "W.  919. 
Mich. — Chicago  &  N.  E.  E.  Co.  v.  Mil- 
ler, 46  Mich.  532,  9  N.  W.  841,  where 
a  traveler  was  surprised  in  a  position 
of  danger.  Tex.— International  &  G. 
N.  R.  Co.  V.  Kuehn,  2  Tex.  Civ.  App. 
210,  21  S.  "W.  58. 

[a]  Whether  the  train  observed  was 
in  fact  moving  at  the  time,  is  a  ques- 
tion for  the  jury.  De  Hardt  v.  Atchi- 
son, T.  &  S.  F.  R.  Co.,  100  Kan.  24, 
163  Pac.  650,  L.  R.  A.  1917D,  549. 

[b]  Whether  the  person  injured  had 
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train,^^  was  negligent,  unless  the  circumstances  are  such  that  no 
reasonably  careful '  person  would  have  been  justified  in  taking  such 
action.i^  "Whether  the  driver  of  a  team  should  attempt  to  pass  over 
a  crossing  near  which  are  objects  calculated  to  frighten  animal^,^" 
or  a  standing  train  or  cars,^^  usually  presents  a  jury  question.  So 
it  is  ordinarily  for  the  jury  to  say  whether  plaintiff  approached  the 
crossing- at  an  unlawful  or  excessive  rate  of  speed,^^  whether  he  exer- 
cised ordinary  care,  after  discovering  his  danger,  to  avoid  injury,^^ 
and  whether  his  lack  of  care  or  violation  of  statute  proximately  con- 
tributed to  his  injury.^* 

(II.)  Of  Children.  —  Whether  a  child  is  of  such  an  age  or  of  such 
maturity  that  contributory  negligence  may  be  imputed  to  him,  is 
ordinarily  for  the  jury  to  determine,^'  unless  he  has  reached  an  age 
where  the  law  presumes  such  a  result,  though  it  has  been  held  that 
a  child  twelve  years  of  age  will  be  presumed  to  have  reached  the  age 
of  discretion.^*'  Whether  the  care  exercised  by  the  child  was  such 
as  could  reasonably  be  expected  from  such  a  person,^^  is  a  question 
of  fact  for  the  jury  to  determine,  unless  the  only  reasonable  con- 
clusion to  be  drawn  from  the  evidence  is  that  even  the  exercise  of 


knowledge  of  the  appioach  of  the 
train  is  a  question  of  fact  for  the 
jury.  Chesapeake  &  O.  R.  Co.  v.  Ran- 
som's Admr.,  164  Ky.  631,  176  S.  W. 
34. 

18.  Kan.— St.  Louis  &  S,  F.  E.  Co. 
V.  Dawson,  64  Kan.  99,  67  Pae.  521. 
lilo. — Wilder  v.  Wabash  E.  Co.,  164  Mo. 
App.  114,  146  S.  W.  837.  Tex.— Tex- 
arkana  &  Ft.  S.  Ey.  Co.  v.  Eea  (Tei. 
Civ.  App.),  180  S.  W.  945. 

19.  Ky. — Chesapeake  &  O.  E.  Co.  v. 
Eansom's  Admr.,  164  Ky.  631,  176  S. 
W.  34.  Md.— Columbia  &  P.  D.  E.  E. 
Co.  V.  Hufe,  105  Md.  34,  65  Atl.  625. 
Wash. — McKinney  v.  Port  Townsend 
&  P.  S.  E.  Co.,  91  Wash.  387,  158 
Pac.  107;  Woolf  V.  Washington  E.  &  N. 
Co.,  37  Wash.  491,  79  Pae.  997. 

20.  Great  Northern  Ey.  Co.  v.  En- 
nis,  236  Fed.  17,  149  C.  C.  A.  227,  the 
putrefying  carcass  of  a  horse. 

21.  Bergeron  v.  Minneapolis  &  St. 
L.  E.  Co.,  37  S.  D.  458,  159  N.  W. 
51. 

22.  Ga. — Central  of  Ga.  E.  Co.  v. 
Larsen,  19  Ga.  App.  413,  91  S.  B.  517. 
-Pa. — Schwartz  v.  Delaware,  L.  &  W. 
E.  Co.,  211  Pa.  625,  61  Atl.  255.  Wis. 
Derr  v.  Chicago,  M.  &  St.  P.  E.  Co., 
163  Wis.  234,  157  N.  W.  753. 

23.  Louisville  &  N.  E.  Co.  v.  Staf- 
ford, 146  Ga.  206,  91  S.  E.  29. 

24.  Seaboard  Air-Line  Ey.  Co.  v. 
Blaekwell,  16  Ga.  App.  504,  85  S.  E. 
686;    Hinton   v.   Southern   E.    Co.,   172 


N.  C.  587,  90  8.  E.  756  (where  plain- 
tifE  was  driving  his  automobile  at  an 
excessive  rate  of  speed  at  tEe  cross- 
ing); Shepard  v.  Norfolk  Southern  E. 
-E.,  169  N.  C.  239,  84  S.  E.  277. 

25.  Trent  v.  Norfolk  &  W.  E.  Co., 
167  Ky,  319,  180  S.  W.  792;  Holmes 
V.  Missouri  P.  E.  Co.,  207  Mo.  149,  105 
S.  W.  624,  child  eight  years  old. 

26.  Tucker  v.  New  York  C.  &  H.  E. 
E.  Co.,  124  N.  Y.  308,  26  N.  E.  916, 
21  Am.  St.  Eep.  670. 

[a]  The  presumption  of  incapacity 
to  appi?6ciate  the  danger  of  railroad 
tracks  give's  way  at  the  age  of  twelve 
to  the  presumption  of  capacity.  "This 
presumption  may,  in  a  proper  case,  be 
so  far  overborne  by  evidence  as  to  pre- 
sent a  question  for  the  jury,  and  then 
the  age  of  the  injured  party  may 
doubtless  be  considered  by  the  jury  in 
connection  with  the  facts  indicating  a 
lack  of  comprehension  of  a  dangerous 
situation."  Tucker  v.  New  York  C. 
&  H.  It.  E.  Co.,  124  N.  Y,  308,  26 
N.  E.  916,  21  Am.  St.  Eep.  670. 

27.  Cal. — Nehrbas  v.  Central  P.  E. 
E.  Co.,  62  Cal.  320.  la.— Johnston  v. 
Delano,  175  Iowa  498,  154  N.  W.  1013. 
Mich. — Lehman  v.  Eureka  1.  &  S. 
Works,  114  Mich.  260,  72  N.  W.  183. 
Minn. — Howell  v.  Great  Northern  E. 
Co.,  125  Minn.  137,  145  N.  W.  804. 
N.  Y. — McGovern  v.  New  York  C.  & 
H.  K.  E.  Co.,  67  N.  Y.  417.  Ohio. 
Lake  Erie  &  W.  E.  Co.  v,  Mackey,  53 
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his  immature  judgment  would  have  resulted  in  insuring  his  safety.^* 

(ni.)  Physical  Condition  of  Person  Injured.  —  Whether  a  person  by 
reason  of  partial  or  complete  deafness,^"  a  crippled  condition,^"  or 
indulgence  in  intoxicating  liquors,^^  was  so  incapacitated  as  to  be 
unable  to  take  the  precautions  which  an  ordinary  man  would  reason- 
ably and  ordinarily  take  for  his  own  protection  is  a  question  of  fact. 

(IV.)  Of  Persons  Accompanying  Driver  of  Vehicle — The  propriety  of 
submitting  to  the  jury  the  question  whether  a  person  accompanying 
the  driver  of  a  vehicle  was  guilty  of  contributory  negligence,  is  de- 
termined by  the  general  rules  already  discussed.^^ 

(V.)  Use  of  Defective  Crossing.  —  The  court  cannot  say  that  the  use 
of  a  defective  crossing  by  a  traveler  is  negligence  as  a  matter  of 
law,^^  even  though  such  person  has  knowledge  of  the  defect,^*  unless 
it  can  be  said  that  no  reasonable  person  would  attempt  to  use  the 
crossing  under  the  circumstances.^^ 

(VI.)  Where  Crossing  or  View  Ohstructed.ss  —  Where  the  view  of  the 
track  is  obstructed  by  natural  objects,^^  or  standing  cars,  whether  in 
going  upon  the  track  the  traveler  is  guilty  of  contributory  negligence. 


Ohio  St.  370,  41  N.  E.  980,  53  Am. 
St.  Kep.  641,  29  L.  R.  A.  757.  Wis. 
Carmer  v.  Chicago,  St.  P.  M.  &  0. 
Ey.  Co.,  95  Wis.  513,  70  N.   W.  560. 

28.  Anderson  v.  Central  E.  Co.,  68 
N.  J.  L.  269,  53  Atl.  391,  boy  nine 
years  old. 

29.  Ky. — Smith's  Admr.  v.  Cincin- 
nati, N.  O.  &  T.  P.  E.  Co.,  146  Ky. 
568,  142  S.  W.  1047,  41  L.  E.  A.  (N.  S.) 
193.  Mich.— Chicago  &  N.  E.  Ey.  Co. 
V.  Miller,  46  Mich.  532,  9  N.  W.  841. 
N.  Y.— Waldele  v.  New  York  C.  &  H. 
E.  E.  Co.,  19  Hun  69. 

[a]  Where  the  sense  of  hearing  Is 
not  materially  deficient,  no- question  as 
to  the  degree  of  care  required  of  a, 
deaf  person  should  be  submitted  to 
the  jury.  Chesapeake  &  O.  R.  Co.  v. 
Hoskins'  Admr.,  164  Ky.  575,  176  S. 
W.  29. 

30.  Cook  V.  Minneapolis,  St.  P.  & 
8.  S.  M.  Ey.  Co.,  225  Fed.  905,  af- 
firmed, 226  Fed.  1023,  141  C.  C.  A. 
670;  Tyler  v.  Old  Colony  E.  Co.,  157 
Mass.  336,  32  N.  B.  227. 

31.  XT.  S. — Cook  V.  Minneapolis,  St. 
P.  &  S.  S.  M.  Ey.  Co.,  225  Fed.  905, 
affirmed,  226  Fed.  1023,  141  C.  0.  A. 
670.  Ga. — Seaboard  Air  Line  Ey.  v. 
Hollis,  20  Ga.  App.  555,  93  S.  E.  264. 
Mo. — MeWhirt  v.  Chicago  &  A.  E.  Co., 
187  S.  W.  830.  N.  Y.— Schlee  v.  New 
York  C.  &  H.  E.  "k.  Co.,  13  Misc.  649, 
34  N.  Y.  Supp.  928,  69  N.  Y.  St. 
152. 

32.  See    St.   Louis  &   S.   F.   E.   Co. 
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V.  Bell  (Okla.),  159  Pac.  336,  where 
an  automobile  overturned  on  account 
of  a  defect  in  a  crossing,  and  supra, 
VII,  H,  3,  j,  (I). 

[a]  Whether  they  were  engaged  In 
a  joint  enterprise  is  a  matter  of  law 
where  there  is  no  evidence  from  which 
such  joint  enterprise  might  reasonably 
be  inferred.  St.  Louis  &  S.  P.  E.  Co. 
V.  Bell  (Okla.),  159  Pac.  336. 

Duty  to  stop,  look  and  listen,  see 
infra,  VII,  H,  3,  j,  (IX),  (F). 

33.  Cal.— Whalen  v.  Areata  &  M.  K. 
E.  Co.,  92  Cal.  669,  28  Pac.  833.  Tex. 
St.  Louis  S.  W.  E.  Co.  v.  Smith,  49 
Tex.  Civ.  App.  1,  107  S.  W.  638.  Vt. 
Betterly  v.  Brattleboro  St.  Ey.  Co.,  101 
Atl.  441. 

34.  Ind. — MorriBsey  v.  Cleveland,  C. 
C.  &  St.  L.  E.  Co.,  61  Ind.  App.  90, 
110  N.  E.  105,  where  ice  had  accumu- 
lated on  a  sidewalk.  la. — Taylor  t>. 
Wabash  E.  Co.,  112  Iowa  157,  83  N. 
W.  892.  Tex. — Missouri,  K.  &  T.  Ey. 
Co.  V.  Cardwell  (Tex.  Civ.  App.),  187 
S.  W.  1073,  use  of  a  passageway  under 
a  bridge  and  injury  from  projections. 

35.  St.  Louis,  L  M.  &  S.  Ey.  Co. 
V.  Box,  52  Ark.  368,  12  S.  W.  757. 

36.  Effect  on  duty  to  stop,  look  and 
listen,  see  infra,  VII,  H,  3,  j,  (IX) 
(D). 

37.  Spragu©  v.  Northern  Pac.  E. 
Co.,  40  Mont.  481,  107  Pac.  412;  Mc- 
Kinney  r.  Port  Townsend  &  P.  S.  E. 
Co.,  91  Wash.  387,  158  Pac.  107.    Com- 
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cannot  be  stated  as  a  matter  of  law.'^  Whether  plaintiff  was  negligent 
in  attempting  to  climb  over  or  under  ears  which  were  obstructing  a 
crossing/^  or  in  passing  around  such  ears,*"  or  between  sections  of 
a  train  which  has  been  uncoupled  to  permit  passage  at  the  crossing,*^ 
is  ordinarily  a  question  of  fact,  unless  negligence  is  the  only  reason- 
able inference  to  be  drawn  from  the  facts.*^ 

(VII.)  Eeliance  on  Precautions  of  Kailroad.43  —  Whether  under  the  cir- 
cumstances it  was  negligence  for  the  plaintiff  to  rely  upon  the  assump- 
tion that  defendant  would  operate  its  trains  in  a  lawful  and  proper 
manner,**  would  give  the  proper  crossing  signals,  upon  the  approach 
of  the  train,*^  would  keep  a  proper  lookout  on  its  cars,*^  would  operate 
with  proper  headlights  on  its  engines,*^  at  a  proper  and  reasonable** 


pare  Baltimore  &  O.  E.  Co.  v.  Abbegg- 
len,   41   Ind.   App.   603,   84   N.   B.   566. 

38.  Nailor  v.  Maryland,  D.  &  V.  E. 
Co.,   6  Boyee    (Del.)    145,   97  Atl.  418. 

39.  Mo. — Burger  v.  Missouri  P.  E. 
Co.,  112  Mo.  238,  20  S.  W.  439,  34 
Am.  St.  Eep.  379,  a  child.  Ohio. — Lake 
Erie  &  W.  E.  Co.  v.  Mackey,  53  Ohio 
St.  370,  41  N.  E.  980,  53  Am.  St.  Eep. 
641,  29  L.  E.  A.  757.  S.  0. — Lorenzo 
V.  Atlantic  Coast  Liiie  E.  Co.,  101  S.  C. 
409,  85  S.  E.  964;  Burns  v.  Southern 
Ey.,  65  S.  C,  229,  43  S.  E.  679. 

[a]  What  constitutes  an  emergency 
justiiying  a  person  to  go  under  a  car, 
is  a  question  for  the  jury.  Lorenzo 
V.  Atlantic  Coast  Line  E.  Co.,  101  S. 
C.  409,  85  S.  E.  964. 

40.  XJ.  S. — Cook  V.  Minneapolis,  St. 
P.  &  S,  S.  Ey.  Co.,  225  Fed.  905,  af- 
firmed, 226  Fed.  1023,  141  C.  C.  A. 
670.  Ind.— Chicago  &  E.  E.  Co.  «. 
Hunter  (Ind.  App.),  113  N.  E.  772. 
N.  D. — Severtson  v.  Northern  Pac.  E. 
Co.,  32  N.  D.   200,  155  N.  W.  11. 

Compare  Lynch  v.  Boston  &  Me.  E. 
E.,  226  Mass.  522,  116  N.  E.  248,  Li 
E.  A.   (N.  8.)   1917E,  819. 

[a]  The  choice  of  a  dangerous  route 
when  safe  routes  also  existed  is  not 
negligence  as  a  matter  of  law.  Clii- 
cago  &  E.  E.  Co.  V.  Hunter  (Ind. 
App.),  113  N.  E.   772. 

[b]  Where  the  crossing  is  narrow 
and  passing  around  tlje  cars  requires 
leaving  the  crossing  and  driving  over 
the  rails,  it  is  for  the  jury  to  determine 
whether  the  attempt  to  do  so  can 
reasonably  be  made.  Gambell  v.  Min- 
neapolis, St.  P.  &  S.  S.  M.  E.  Coi., 
129  Minn.  262,  152  N.  W.  408. 

41.  Hubbard  v.  Lusk  (Mo.  App.), 
181  S.  W.  1028  (injury  by  sudden 
starting  of  rear  section) ;  Delvaux  v. 
Kewaunee,    G.    B.    &   W.    E,    Co.,   161 


Wis.  554,  154  N.  W.  380,  holding  the 
person  injured  guilty  of  negligence  as 
a  matter  of  law. 

42.  Southern  E.  Co.  V.  Clark,  32  Ky. 
L.  Eep.  69,  105  S.  W.  384,  13  L.  E.  A. 
(N.  S.)  1071;  Gahagan  v.  Boston  &  L 
E.  Co.,  1  Allen  (Mass.)  187,  79  Amw 
Dec.  724,  crossing  over  cars  in  mo- 
tion. 

43.  As  an  excuse  for  falling  to 
look  or  listen,  see  infra,  VII,  H,  3,  i, 
(IX),    (A)   and    (E), 

44.  Klanowski  v.  Grand  Trunk  R. 
Co.,  57  Mich.  525,  24  N.  W.  801;  Un- 
derwood V.  St.  Louis,  I.  M.  &  S.  Ey. 
Co.,  190  Mo.  App.  407,  177  S.  W.  724. 

45.  Ky. — Louisville  &  I.  R.  Co.  v. 
Morgan,  174  Ky.  633,  192  S.  W.  672, 
upon  approach  to  private  crossing 
where  signals  were  customarily  given. 
Mich. — Klanowski  v.  Grand"  Trunk  R. 
Co.,  57  Mich.  525,  24  N.  W.  801.  Minn. 
Brown  v.  Chicago  &  N.  W.  E.  Co.,  129 
Minn.  347,  152  N.  W.  729.  Mo.— Wal- 
ler V.  Chicago,  M.  &  St.  P.  E.  Co.,  164 
Mo.  180,  64  S.  W.  141,  86  Am.  St. 
Eep.  592.  N.  H.— Fuller  v.  Maine  C. 
E.  E.,  100  Atl.  546.  Tex.— Internation- 
al &  G.  N.  E.  Co.  1!.  Graves,  59  Tex. 
330;  Texarkana  &  Ft.  S.  Ey.  Co.  v.  Eea 
(Tex.  Civ.  App.),  180  S.  W.  945.  W.  Va. 
Elkins  V.  Western  Md.  E.  Co.,  76  W. 
Va.  733,  86  S.  B.  762. 

46.  McClelland 's  Admr.  v.  Miller's 
Creek  R.  Co.,  170  Ky.  1,  185  S.  W. 
142. 

47.  Platter  «.  Minneapolis  &  St.  L. 
E.  Co.,  162  Iowa  142,  143  N.  W.  992; 
Weller  1>.  Chicago,  M,  &  St.  P.  E.  Co., 
164  Mo.  180,  64  S.  W.  141,  86  Am. 
St.  Eep.   592. 

48.  la. — Grafton  v.  Delano,  175  Iowa 
483,  154  N.  W.  1009.  Minn.— Loueks 
V.  Chicago,  M.  &  St.  P.  Ey.  Co.,  31 
Minn.  526,  18  N.  W.  651.    Mo.— Weller 
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rate  of  speed,  and  so  as  not  to  frighten  animals  near  the  crossing,*® 
and  would  maintain  its  crossing  in  a  reasonable  state  of  repairj^"  is 
ordinarily  a  question  for  the  jury. 

(VIII.)  Acts  in  Emergencies.  —Whether  the  acts  of  a  person  when 
suddenly  confronted  with  a  dangerous  situation  are  such  as  would 
reasonably  be  expected  of  ordinary  men  under  such  conditions  is  a 
question  of  fact."^ 

(IX.)  Stopping,  Looking  and  Listening. —  (A.)  Generally.  — Generally 
failure  of  a  traveler  to  look  and  listen  on  approaching  a  railroad 
crossing  does  not  constitute  negligence  as  a  matter  of  law;°^  in  some 
jurisdictions,  however,  the  rule  is  otherwise,^^  except  under  peculiar 
circumstances  and  where  the  acts  of  the  defendant  were  such  as  to 
mislead  the  person  injured.^*  Whether  the  person  injured  did  stop, 
look  and  listen,  is  ordinarily  a  question  for  the  jury  to  determine.^^ 


V.  Chicago,  M.  &  St.  P.  E.  Co.,  164 
Mo,  180,  64  S.  W.  141,  86  Am,  St. 
Eep.  592. 

49.  Bergeron  v.  Minneapolis  &  St., 
L.  E.  Co.,  37  S.  D.  458,  159  N.  W. 
51. 

50.  Felton  v.  Midland  C.  E.  E.,  32 
N.  D.  223,  155  N.  W.  23. 

51.  Ark.— St.  Louis,  I.  M.  &  S.  Ey. 
Co.  V.  Eichelman,  118  Ark.  36,  175  S. 
W.  338.  Cai.— Nehrbas  v.  Central  P. 
E.  E.  Co.,  62  Cal.  320.  Del.— Nailor 
V.  Maryland,  D.  &  V.  E.  Co.,  6  Boyce 
145,  97  Atl.  418.  Ky.— Chesapeake  & 
O.  E.  Co.  V.  Hoskins'  Admr.,  164  Ky. 
575,  176  S.  W.  29.  Me.— Borders  v. 
Boston  &  M.  E.  E.,  115  Me.  207,  98 
Atl.  662.  Minn. — Beanstrom  v.  North- 
ern P.  R.  Co.,  46  Minn.  193,  48  N.  W. 
778;  Loucks  v.  Chicago,  M.  &  St.  P. 
Ry.  Co.,  31  Minn.  526,  18  N.  W.  651. 
Mo. — Swigart  v.  Lusk,  196  Mo.  App. 
471,  192  S.  W.  138.  N.  J.— Wilson  v. 
Central  E.  Co.  of  N.  J.,  88  N.  J.  L: 
342,  96  Atl.  79.  N.  Y.— Hurley  v.  New 
York  C.  &  H.  E.  E.  Co.',  90  Hun  1, 
35  N.  Y.  Supp.  351,  69  N.  Y.  St.  738. 
S.  D. — Bergeron  v.  Minneapolis  &  St. 
L.  E.  Co.,  37  S.  T>.  458,  159  N.  W. 
51.  Tenn.— Southern  R.  Co.  v.  "Whit- 
lock,  136  Tenn.  266,  188  S.  W.  1151; 
Whittaker  v.  Louisville  &  N.  E.  Co., 
132  Tenn.  576,  179  S.  W.  140,  where 
plaintiff  was  injured  by  jumping  from 
a  wagon  to  avoid  being  struck  by  a 
train.  Tex. — Missouri,  K.  &  T.  Ry.  Co. 
V.  Robertson  (Tex.  Civ.  App.),  189  S. 
W.  284;  Missouri,  K.  &  T.  E.  Co.  v. 
Oslin,  26  Tex.  Civ.  App.  370,  63  S.  W. 
1039. 

[al  Attempted  use  of  a  self  starter 
to  start  an  automobile  stalled  in'  front 
of   an    approaching    train    presents    a 
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question  for  the  jury.  Taylor  v.  Le- 
high V.  E.  Co.,  87  N,  J.  L.  673,  94 
Atl.  566. 

52.  Ark.- St.  Louis  S.  W.  E.  Co.  «. 
Carmack,  125  Ark.  597,  187  S.  W.  635. 
lU.— Elgin,  J.  &  E.  E.  Co.  v.  Lawlor, 
229  111.  621,  82  N.  B.  407;  Chicago  & 
A.  E.  Co.  V.  Pearson,  184  111.  386,  56 
N.  E.  633;  Chicago  &  N.  W.  Ey.  Co. 
V.  Hansen,  166  111.  623,  46  N.  E.  1071; 
Bggert  V,  Pennsylvania  Co.,  189  lU. 
App.  58.  la. — ^Burnett  v.  Chicago,  M. 
&  St.  P.  E.  Co.,  172  Iowa  704,  154 
N.  W.  919.  Ky.— Cincinnati,  N.  O.  & 
T.  P.  E.  Co.  V.  Hughes,  173  Ky.  693, 
191  S.  W.  495;  Chesapeake  &  0.  E. 
Co.  V.  Hoskins'  Admr.,  164  Ky.  575, 
17B  S.  W.  29;  Louisville  &  N.  E.  Co. 
V.  McNary'is  Admr.,  128  Ky.  408,  108 
S.  W.  898,  129  Am.  St.  Eep.  308,  17 
L.  E.  (N.  S.)  224.  Mich.— Halloran 
V.  Michigan  R.  Co.,  197  Mich.  308,  163 
N.  W.  1009.  Okla.— St.  Louis  &  S.  F. 
R.  Co.  V.  McFall,  163  Pac.  269.  Tex, 
Gulf,  C.  &  S,  P.  Ey.  Co.  v.  Sullivan 
(Tex.  Civ.  App.),  190  S.  W.  739.  Wash, 
Stewart  v.  Northern  Pac.  E.  Co.,  98 
Wash.  486,  165  Pac.  377. 

See  also  cases  and  discussion,  infra. 
this  section. 

53.  Oolo. — Headley  D.  Denver  &  E, 
G.  E.  Co.,  60  Colo.  500,  154  Pac.  731, 
Me.— Borders  v.  Boston  &  M.  R.  E.  Co  , 
115  Me.  207,  98  Atl.  662.  Miss.— Yazoo 
M.  V.  E.  Co.  V.  Williams,  114  Miss., 
236,  74  So.  835. 

Rule  under  particular  circumstances, 
see  infra,  this  section. 

54.  Headley  v.  Denver  &  R.  G  E 
Co.,  60  Colo.  500,  154  Pac.  731 

55.  Ala.— Illinois  C.  E.  Co.  v.  Camp, 
75  So.  290.  Ark.— Louisiana  &  A.  E, 
Co.  V.  Woodson,  127  Ark.   323,  192  a. 
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But  if  it  appear  from  the  evidence  of  the  surrounding  physical  facts 
that  the  person  injured  had  such  an  opportunity  to  see  or  hear  an 
approaching  train  that  an  ordinary  person,  in  the  exercise  of  reason- 
able care,  would  have  discovered  the  danger  and  refrained  from  at- 
tempting to  cross  the  track,  the  court  may  determine  as  a  question  of 
law  that  plaintiff  was  guilty  of  contributory  negligence,^^  although 
the  plaintiff  testifies  that  he  looked  and  listened  and  discovered  no 
danger."^  But  where  the  case  made  by  plaintiff  is  not  an  impossible, 
one,  under  the  surrounding  physical  facts,^^  or  where  the  evidence 
or  the  inferences  to  be  drawn  from  it  are  conflicting,^'  the  question 
should  be  submitted  to  the  jury.*"  Whether,  in  view  of  the  duty  to 
be  on  the  lookout,  plaintiff  exercised  the  requisite  care  and  caution, 
depends  upon  all  the  surrounding  circumstances  and  is  for  the  jury 
to  say  if  the  facts  are  such  as  to  justify  more  than  one  reasonable  in- 
ference;''^ but  if  but  one  inference  can  reasonably  be  drawn  from 
them,  the  matter  is  one  of  law  for  the  judge.^^    Thus  whether -a  per- 


W.  174.  Ky. — ^Louisville  &  I.  E.  Co. 
V.  Morgan,  174  Ky.  633,  192  S,  W. 
672. 

56.  Cal. — Larrabee  v.  Western  Pac. 
B.  Co.,  173  Cal.  743,  161  Pac.  750. 
Me. — ^Blanchard  v.  Maine  C.  E.  Co.,  116 
Me.  179,  100  Atl.  666.  Mass.— Pogg 
V.  New  York,  N.  H.  &  H.  E.  Co.,  223 
Mass.  444,  111  N.  E.  960.  Mich.— Baker 
V.  Delano,  191  Mich.  204,  157  N.  W. 
427.  N.  C. — Davidson  v.  Seaboard  Air 
Line  E.  Co.,  171  N.  C.  634,  88  S.  E. 
759.  Pa. — Miller  v.  Pennsylvania  E. 
Co.,  256  Pa.  142,  100  Atl.  654;  Weikel 
V.  Philadelphia  &  E.  B.  Co.,  237  Pa. 
524,  85  Atl.  872;  Gray  v.  Pennsylvania 
E.  Co.,  172  Pa.  383,  33  Atl.  697.  Vt. 
Harrington  v.  Butland  E.  Co.,  89  Vt. 
112,  94  Atl.  431. 

57.  U.  S. — Erie  E.  Co.  v.  Hurlburt, 
221  Ped.  907,  137  C.  C.  A.  477.  Ind. 
Pittsburgh,  C.  C.  &  St.  L.  E.  Co.  v. 
Praze,  150  Ind.  576,  50  N.  E.  576,  65 
Am.  St.  Bep.  377.     Tex.- Ft.  Worth  & 

D.  G.  Ey.  Co.  V.  Hart  (Tex.  Civ.  App.), 
178  S.  W.  795. 

58.  Ind.— Cleveland,  C.  C.  &  St.  L. 
Ey.  Co.  V.  Lutz  (Ind.  App.),  116  N.  E. 
429;  Cleveland,  C.  C.  &  St.  L.  E.  Co. 
V.  Nichols,  52  Ind.  App.  349,  99  N'  B. 
497.     la. — Artz  v.  Chicago,  E.  I.  &  P. 

E.  Co.,  44  Iowa  284.  Mo. — Dale  v. 
Smith  (Mo.  App.),  185  S.  W.  1183; 
Underwood  v.  St.  Louis,  I.  M.  &  S.  B. 
Co.,  190  Mo.  App.  407,  177  S.  W.  724. 
N.  H.— Fuller  v.  Maine  C.  E.  E.,  100 
Atl.  546. 

[a]-  While  judicial  notice  of  the 
noise  made  by  a  train  traveling  sixty 
miles  an  hour  will  be  taken,  the  court 


will  not  declare  as  a  matter  of  la  if 
that  the  warning  given  by  such  noise 
is  suffi.cient  to  establish  contributory 
negligence.  Cleveland,  C.  C.  &  St.  L. 
E.  Co.  V.  Nichols,  52  Ind.  App.  349,  99 
N.  E.  497. 

[b]  The  degree  of  light  or  darkness 
is  to  be  con^dered  and  may  serve  to 
render  the  plaintiflE's  denial  that  he 
saw  or  heard  the  train  not  improbable. 
Elgin,  J,  &  E.  B.  Co.  v.  Lawlor,  229 
111.  621,  82  N.  E.  407. 

[c]  Instantaneous  Nature  of  the  In- 
jury.— The  rule  that  negligence  will 
be  presumed  as  matter  of  law  applies 
"only  where  a  person  enters  upon  a, 
railroad  track,  and  is  struck  by  a  mov- 
ing train  so  instalntaneously  as  to  raise 
a  legal  presumption  that  he  did  not 
stop,  look  and  listen,  and  to  rebut  kny 
presumption  that  he  had  done  bo." 
Howard  v.  Baltimore  &  0.  E.  Co.,  219 
Pa.  358,  68  Atl.  848. 

59.  Goldsboro  v.  New  Jersey  C.  E. 
Co.,  60  N.  J.  L.  49,  37  Atl.  433. 

60.  Nailor  v.  Maryland,  D.  &  V.  B. 
Co.,  6  Boyce    (Del.)    145,  97  Atl.  418. 

61.  Ind.— Cleveland,  C.  C.  &  St.  L. 
E.  Co.  V.  Nichols,  52  Ind.  App.  349,  99 
N.  E.  497.  IT.  C— Brown  &  Co.  v.  At- 
lantic Coast  Line  E.  Co.,  171  N.  C.  266, 
88  S.  E.  329.  S.  C— Bamberg  v.  At- 
lantic C.  L.  E.  Co.,  72  S.  C.  389,  Si 
S.  E.  988.  Tenn. — Middle  Tennessee 
R.  Co.  V.  McMillan,  134  Tenn.  490,  184 
S.  W.  20. 

See  also  infra,  this  section. 
Where  view  is  obstructed,  see  infra, 
VIT,  H,  3,  j,  (TX),  (D). 

62.  Ark.— Scott  v.  St.  Louis,  I.  M. 
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son  who  looked  and  listened  for  the  approach  of  a  train  exercised 
reasonable  care  and  diligence^^  in  doing  so  at  a  proper  time/*  and 
place, "'  and  in  view  of  the  nature  of  the  vehicle  he  was  controlling,*^ 
or  the  state  of  the  weather,"^  or  the  time  of  day,**  is  a  question  for 
the  jury,  unless  the  only  inference  to  be  drawn  from  the  facts  is 
that  due  care  was  not  exercised.*^  Whether  a  person  who  stopped, 
lookpd  and  listened  at  one  place,  should  do  so  again  on  a  nearer  ap- 
proach to  the  ti^ack  is  a  question  of  fact."    Whether  from  the  nature 


&  S.  E.  Co.,  79  Ark.  137,  95  S.  W. 
490,  1J.6  Am.  St.  Eep.  67.  Colo.— Head- 
ley  V.  Denver  &  E.  G.  E.  Co.,  60  Colo. 
500,  154  Pae.  731.  Ind.— Cleveland,  C. 
C.  &  St.  L.  E.  Co.  V.  Van  Laningham, 
52  Ind.  App.  156,  97  N.  E.  573. 

63.  Ind.— Cleveland,  C.  C.  &  St.  L. 
E.  Co.  V.  Van  Laningham,  52  Ind.  App. 
156,  97  N.  E.  573.  Mo.— Doyle  v.  Mis- 
souri, K.  &  T.  Ey.  Co.  (Mo.  App.), 
185  S.  W.  1175.  N.  H.— Fuller  v. 
Maine  C.  E.  E.,  100  Atl.  546.  Wash. 
Stewart  v.  Northern  Pac.  E.  Co.,  96 
Wash.  486,  165  Pac.  377. 

64.  Seaboard  Air  Line  Ey.  v.  Hol- 
lis,  20  Ga.  App.  555,  93  S.  E.  264. 

[a]  Whether  it  was  necessary  to 
look  at  the  instant  of  going  upon  the 
track,  was  a  question  for  the  jury. 
Plummer  v.  Eastern  E.  Co.,  73  Me. 
591. 

65.  U.  S.— Lehigh  Valley  E.  Co.  v. 
Kilmer,  231  Fed.  628,  145  C.  C.  A.  514; 
Lynch  v.  Northern  Pac.  E.  Co.,  69 
Fed.  86,  16  C.  C.  A.  151;  Emens  v. 
Lehigh  V.  E.  Co.,  223  Fed.  810.  Ark. 
St.  Louis,  I.  M.  &  S.  E.  Co.  v.  Dillard, 
78  Ark.  520,  94  S.  E.  617.  Ind.— Cleve- 
land, C.  C.  &  St.  L.  E.  Co.  V.  Lynn, 
171  Ind.  589,  85  N.  E.  999,  86  N.  E. 
1017;  Baker  v.  Baltimore  &  O.  S.  W. 
E.  Co.,  61  Ind.  App.  454,  112  N.  E. 
27.  Pa. — Whitman  v.  Pennsylvania  E. 
Co.,  156  Pa.  175,  27  Atl.  290.  Tex. 
Ft.  Worth  &  D.  C.  Ey.  Co.  v.  Alcorn 
(Tex.  Civ.  App.),  178  8.  W.  833;  Mis- 
souri, K.  &  T.  E.  Co.  V.  Oslin,  26  Tex. 
Civ.  App.  370,  63  S.  W.  1039. 

[a]  The  point  at  which  he  must 
look  and  listen  "in  its  precise  relation 
to  the  track  in  feet,  is  seldom  to  be 
determined  as  a  matter  of  law;  the 
underlying  test  being:  Was  ordinary 
care  used  by  the  traveler  in  select- 
ing the  place  in  view  of  the  condi- 
tions before  him  and  the  danger  rea- 
sonably to  be  anticipated?  It  is  only 
when  ordinarily  prudent,  impartial,  and 
sensible  men  could  reach  but  one  con- 
elusion  that  the  question  becomes  one 
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of  law,"  Pittsburgh,  C.  C.  &  St.  L. 
Ey.  Co.  V.  Dove,  184  Ind.  447,  111  N. 
E.  609. 

[b]  That  strangers  to  the  locality 
did  not  stop,  look  and  listen,  at  the 
place  beat  adapted  for  that  purpose, 
does  not  constitute  negligence  as  a 
matter  of  law.  Emens  v.  Lehigh  V.  E. 
Co.,  223  Fed.  810.  And  see  Eodrian 
V.  New  York,  N.  H.  &  H.  E.  E.  Co., 
125  N.  Y.  526,  26  N.  E.  741. 

[cj  Where  a  view  of  the  tracks  is 
clear  at  some  distance  away  from  the 
crossing,  but  obstructed  on  a  nearer 
approach,  whether  the  exercise  of  rea- 
sonable care  required  the  person  in- 
jured to  look  at  the  more  distant  point 
is  a  question  for  the  jury.  Lawler 
V.  Minneapolis,  St.  Paul  &  S.  M.  E. 
Co.,  129  Minn.  506,  152  S.  W.  882. 

66.  Kentucky  Tr.  &  T.  Co.  v.  Wil- 
son, 165  Ky;  123,  176  S.  W.  991,  a 
traction  engine. 

[a]  Drivers  of  motor  vehicles  are 
not  'under  a  more  stringent  duty  in 
this  particular  than  other  travelers. 
Pittsburgh,  C.  C.  &  St.  L.  E.  Co.  v. 
Dove,  184  Ind.  447,  111  N.  E.  609. 

67.  See  infra,  this  note. 

[a]  The  fact  that  a  strong  wind 
was  blowing  against  an  approaching 
train,  rendering  the  sound  of  its  ap- 
proach less  audible,  usually  makes  the 
question  of  negligence  one  for  the  jury. 
Lawler  v.  Minneapolis,  St.  P.  &  S.  M. 
E.  Co.,  129  Minn.  506,  152  S.  W. 
882. 

68.  See  infra,  this  note. 

[a]  Whether  the  glare  of  the  sun 
in  the  eyes  of  an  approaching  traveler, 
rendered  his  precautions  insufficient,  is 
a  question  of  fact.  Ft.  Worth  &  D.  C. 
Ey.  Co.  V.  Alcorn  (Tex.  Civ.  App.),  178 
S.   W.  833. 

69.  Fogg  V.  New  York,  N.  H.  &  H. 
E.  Co.,  223  Mass.  444,  111  N.  E.  960, 
failure  to  look  until  twenty  feet  from 
an  unobstructed  t'ack,  in  an  automo- 
bile. 

70.  Lehigh  Valley  R,  Co.  v.  Kilmer, 
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of  the  surroundings  a  traveler  might  reasonably  infer  that  the  opera- 
tion ,of  trains  over  an  apparently  unused  track  had  been  abandoned,'^ 
or  whether  a  person  unacquainted  with  the  surroundings  might-  ap- 
proach an  isolated  track  without  knowing  of  its  presence,  is  for  the 
jury  to  determine.'^ 

(B.)  Duty  To  Stop. — Failure  to  stop  on  approaching  a  railroad 
crossing  is  not,  in  most  jurisdictions  negligence  as  a  matter  of  law, 
if  conditions  of  special  danger  do  not  exist  at  the  particular  cross- 
ing,^^  and  no  more  stringent  rule  is  applied  to  drivers  of  motor 
vehicles  than  to  other  travelers,'*  the  question  in  every  case  being 
whether,  in  view  of  all  the  surrounding  conditions  and  circumstances, 
the  vehicle  was  under  reasonable  control/'  Whether  because  of  the 
noise  made,  by  the  vehicle  it  should  have  been  stopped  is  for  the  jury 
to  say." 

(C.)  Crossing  Ab'tek  Passage  of  Train.  —  "Whether  a  traveler  cross- 
ing immediately  after  the  passage  of  a  train  should  look  and  listen 


231  Fed.  628,  145  C.  C.  A.  514;  Emens 
V.  Lehigh  V.  E.  Co.,  223  Fed.  810; 
Pittsburgh,  C.  C.  &  St.  L.  E.  Co.  v. 
Dove,  184  Ind.  447,  111  N.  E.  609. 

[a  J  Reliance  on  performance  of 
duty  by  railroad,  see  Pittsburgh,  C.  C. 
&  St.  L.  E.  Co.  V.  Dove,  184  Ind.  447, 
111  N.  E.  609,  and  VII,  H,  3,  k,  (IX), 
(E). 

71.  Atlantic  Coast  Line  E.  Co.  v. 
Church,  120  Va.  725,  92  S.  E.  905. 

72.  Ind. — Chicago  &  E.  E.  Co.  v. 
Fretz,  173  Ind.  519,  90  N.  E.  76.  N.  Y. 
Doyle  V.  Penn.  &  N.  Y.  C.  &  E.  Co., 
139  N.  Y.  637,  34  N.  E.  1063.  N".  O. 
Davidson  v.  Seaboard  Air  Line  E.  Co., 
170  N.'  C.  281,  87  S.  E.  35. 

73.  Ind.— Pittsburgh,  C.  C.  &  St. 
L.  E.  Co.  V.  Dove,  184  Ind.  447,  111 
N.  E.  609.  Mass.— Clark  v.  Boston  & 
M.  E.,  164  Mass.  434,  41  N.  E.  666. 
Minn. — Brown  v.  Chicago  &  N.  W.  E. 
Co.,  129  Minn.  347,  152  N.  W,  729. 
Mo. — Swigart  v.  Lusk,  196  Mo.  App. 
471,  192  S.  W.  138.  N.  O.— Hunt  v. 
North  Carolina  E.  Co.,  170  N.  C.  442, 
87  S.  E.  210.  Tex.— Ft.  Worth  &  D. 
C.  Ey.  Co.  V.  Alcorn  (Tex.  Civ.  App.), 
178  S.  W.  833. 

Contra.  —  Pennsylvania  E.  Co.  11. 
Peters,  116  Pa.  206,  9  Atl.  317. 

Where  view  of  the  track  is  ob- 
structed, see  infra,  VII,  H,  3,  j,  (IX), 
(D),  (2). 

[a]  Where  the  rear  end  of  a  train 
is  standing  near  a  crossing,  it  is  not 
negligence  as  a  matter  of  law  for  a 
traveler  to  atteirint  to  nass  over  with- 
out stopping.     De  Hardt  v.   Atchison, 


T.   &  S.  F.  E.   Co.,  100   Kan.   24,   163 
Pac.  B50,  L.  E.  A.  191 7D,  549. 

74.  Ind.— Pittsburgh,  C.  C.  &  St.  L. 
E.  Co.  V.  Dove,  184  Ind.  447,  111  N.  E. 
609.  Ky.— Louisville  &  I.  E.  Co.  v. 
Morgan,  174  Ky.  633,  192  S.  W,  672. 
N.  Y. — Sandresky  v.  Erie  E.  Co.,  153 
N.  Y.  Supp.  612.  N.  D.— Pendroy  v. 
Great  Northern  E.  Co.,  17  N.  D.  433, 
117  N.  W.  531. 

75.  Swigart  v.  Lusk,  196  Mo.  App. 
471,  192  S.   W.  138. 

[a]  Eate  of  Speed. — (1)  It  is  not 
negligence  as  a  matter  of  law  for  a 
person  to  approach  a  crossing  at  such 
a  rate  of  speed  that  he  cannot  'stop 
within  a  small  number  of  feet,  if 
necessary  (Sandresky  v.  Erie  E.  Co., 
153  -N.  Y.  Supp.  612),  though  negli- 
gence (2)  may  well  be  imputed  as  a 
matter  of  law  if  the  rate  of  speed  of 
the  vehicle  is  not  so  reduced  .as  to 
enable  the  driver  to  obtain  an  ade- 
quate view  of  the  track  on  both  sides 
of  the  crosising.  Bowden  v.  Lehigh 
V.  E.  Co.,  178  App.  Div.  413,  165  N. 
Y.  Supp.  454. 

76.  Advance  Transfer  Co.  v.  Chi- 
cago, E.  I.  &  P.  Ey.  Co.  (Mo.  App.), 
195  S.  W.  566;  Underwood  v.  St.  Louis, 
L  M.  &  8.n.  Co.,  190  Mo.  App.  407, 
177  S.  W.  724;  Elkins  v.  Western  Md. 
E.   Co.,  76  W.  Va.   733,  86  8.  E.   762. 

[a]  The  fact  that  an  automobile 
engine  was  running  at  the  time  the 
driver  listened  for  the  approach  of  a 
train,  cannot  be  said  to  constitute  neg- 
ligence as  a  matter  of  law.  Advance 
Tr.  Co.  r.  Chicago.  E.  T.  &  P.  Ey. 
Co.   (Mo.  App.),  195  S.  W.  566. 

Vol.  XXII 


220 


BAILB0AD8 


for  other  trains,"  or  whether  due  care  in  looking  and  listening  was 
in  fact  exercised/*  is  ordinarily  a  question  for  the  jury. 

(D.  Inteeb-ekencb  With  Acqotkement  op  Knowledge.  —  (1.)  In  G-eneral. 
If  the  approach  to  a  crossing  is  such  that  a  view  of  the  track  is 
obstructed,  the  duty  imposed  upon  the  traveler  to  exercise  care  is 
correspondingly  increased,  and  the  facts  more  frequently  present  a 
case  where  the  court  may  determine  as  a  matter  of  law  the  existence 
of  contributory  negligence,  especially  in  the  operation  of  motor 
vehicles  which  are  more  readily  controlled  than  animals.'®  But  ex- 
cept where  only  one  inference  can  reasonably  be  drawn  from  the 
evidence,  it  is  for  the  jury  to  determine  whether  plaintiff's  view  of 
the  track  and  crossing  was  in  fact  obstructed,*"  and  if  so,  whether 
under  all  the  surrounding  circumstances  he  used  due  care  in  going 
upon  the  crossing,*^  or  whether  his  failure  to  look  and"  listen  was 
negligence.*^ 

(2.)  Duty  To  Stop  or  Investigate^^  —  'Whether  the  person  injured  was 
under  the  duty  of  stopping  before  attempting  to  pass  over  a  crossing 
where  the  view  of  an  approaching  train  is  obstructed  cannot  be  de- 
clared as  a  matter  of  law  but  is  a  question  for  the  jury  to  determine 
from  the  evidence,**  unless  the  only  reasonable  inference  to  be  drawn 


77.  Grand  Eapids  &  L  E.  Co.  v. 
Cox,  8  Ind.  App.  29,  35  N.  E.  183; 
York  V.  Maine  Cent.  E.  Co.,  84  Me.  117, 
24  Atl.  790,  18  L.  E.  A.  60.  See  infra, 
VII,  H,  4,  j,   (IX),   (D),   (4). 

78.  Turell  v.  Erie  E.  Co.,  63  App. 
Div.  619,  71  N,  Y.  Supp.  502. 

79.  New  York  Cent.  &  H.  E.  E.  Co. 
V.  Maidment,  IfiS  Fed.  21,  93  C.  C. 
A.  413,  21  L.  E.  A.  (N.  S.)  794;  Wash- 
ington &  O.  D.  Ey.  V.  Zell's  Admr., 
118  Va.  755,  88  S.  E.  309. 

80.  Artz  V.  Chicago,  E.  I.  &  P.  E. 
Co.,  44  Iowa  284. 

81.  Laverenz  v.  Chicago,  E.  I,  &  P. 
E.  Co.,  56  Iowa  689,  10  N.  W.  268; 
Chicago,  B.  &  Q.  E.  Co.  v.  Pollard,  53 
Neb.  730. 

[a]  Obscuring  of  vision  by  dark- 
ness makes  it  a  question  for  the  jury 
whether  proper  care  was  exercised. 
Mich. — Schi-emms  v.  Pere  Marquette  E. 
Co.,  145  Mich.  190,  108  N.  W.  698,  116 
Am.  St.  Eep.  291.  N.  Y.— Canning  f. 
Buffalo,  E.  &  P.  Ey.  Co.,  168  N.  Y. 
555,  61  N.  E.  901,  plaintiff  was  not 
bound  to  anticipate  that  an  approach- 
ing engine'  might  be  pushing  cars 
ahead  of  it.  Wis.— Eoedler  v.  Chicago, 
M.  &  St.  P.  E.  Co.,  129  Wis.  270,  109 
N.  W.  88. 

[b]  Atmospheric  conditions  (1)  such 
as  the  blowing  of  a  high  wind 
(Schneeweisz  v.  Illinois  C.  E.  Co.,  196 
111.   App.   248;   Valin  v.  Milwaukee  & 
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N.  E.  Co.,  82  Wis.  1,  51  N.  W.  1084, 
33  Am.  St.  Eep.  17);  the  existence  (2) 
of  a  fog  or  haze  (Meyer  v.  Chicago, 
E.  I.  &  P.  E.  Co.,  134  Iowa  722,  112 
N.  W.  194;  Covell  v.  Wabash  E.  Co., 
82  Mo.  App.  180") ;  (3)  smoke,  escaping 
steam,  or  dust  (Mass. — Dalton  v.  New 
York,  N.  H.  &  H.  E. .  Co.,  184  Mass. 
344,  68  N.  E.  830.  Mich.— McDuffie  v. 
Lake  Shore  &  M.  S.  R.  Co.,  98  Mich. 
356,  57  N.  W.  248.  N.  Y.— Sherry  v. 
New  York  Central  &  H.  E.  E.  Co., 
104  N.  Y.  652,  10  N.  E.  128),  are  to 
be  considered. 

[c]  Unusual  or  excessive  noise  (1) 
made  by  the  vehicle  in  which  plaintiff 
was  riding  (Schneeweisz  v.  Illinois  C. 
E.  Co.,  196  111.  App.  248);  or  (2)  by 
other  objects  (Louisville  &  N.  E.  Co. 
V.  Satterwhite,  112  Tenn.  185,  79  S.  W. 
106,  flour  mill  near  the  track),  is  also 
to  be  considered. 

82.  Schneeweisz  v.  Illinois  C.  E.  Co.. 
196  111.  App.  248. 

83.  See  generally  supr<i,  VII,  H,  3, 

84.  Idaho. — Graves  v.  Northern  P. 
R.  -Co.,  30  Idaho  542,  166  Pac.  571. 
Ind.— Chicago  &  E.  E.  Co.  'v.  Bid- 
dinger  (Ind.  App.),  113  N.  E.  1027; 
Cleveland,  C.  C.  &  St.  L.  E.  Co.  v. 
Nichols,^  52  Ind.  App,  349,  99  N.  E. 
497.  Minn. — Beanstrom  v.  Northern  P. 
E.  Co.,  46  Minn.  193,  48  N.  W.  778. 
Mo. — ^Doyle  v,  Missouri,  K.  &  T.  Ey. 
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from  the  evidence  is  that  the  plaintiff  was  negligent.*"  In  a  few 
states,  failure  to  stop  is  treated  as  negligence  per  se,^^  at  least  in 
the  case  of  motor  vehicles.*'  It  is  a  question  of  fact  whether  a 
vehicle  operated  in  a  reasonably  careful  manner  could  have  been 
stopped  in  time  to  avoid  the  accident,**  or  whether  reasonable  care 
requires  the  driver  of  a  vehicle  to  approach  a  crossing  at  such  a  rate 
of  speed  as  will  enable  him  to  stop  after  the  approach  of  a  train  be- 
comes known  to  him.*° 

(3.)  Sufficiency  of  Precautions  Taken.  —  Where  the  view  of  the  track 
is  obstructed,  the  sufficiency  of  the  precautions  taken  by  the  person 
injured  in  looking  and  listening  for  the  approach  of  a  train  presents 
a  question  of  fact.^°  Thus  it  is  for  them  to  determine  whether  the 
person  injured  made  his  observations  at  a  proper  time,  and  place,"^ 


Co.  (Mo,  App.),  185  S.  W.  1175.  N.  Y. 
Brooks  V.  Erie  E.  Co.,  177  App.  Div. 
290,  164  N.  Y.  Supp.  104.  W.  Va. 
Elkins  V.  Western  Md.  R.  Co.,  76  W. 
Va.  733,  86  S.  E.  762. 

[a]  Where  the  driver  was  unac- 
quainted with  the  road  but  had  been 
informed  that  he  was  near  a  danger- 
ous crossing,  whether  he  should  stop 
and  investigate  is  a  question  of  fact. 
Nailer  v.  Maryland,  D.  &  V.  R.  Co.,  6 
Boyce  (Del.)  145,  97  Atl.  418. 

[b]  Where  engines  standing  at  a 
crossing  were  making  considerable 
noise  it  cannot  be  said  that  the  trav- 

.  eler  was  negligent  as  a  matter  of  law 
in  not  stopping.  Galveston,  H.  &  S.  A. 
By.  Co.  V.  Pennington  (Tex.  Civ. 
App.),  166  S.  W.  464. 

[c]  Where  plaintiff  knew  that  it 
was  about  time  for  a  through  train 
to  pass,  whether  he  should  stop  before 
going  upon  the  crossing  is  a  question 
for  the.  jury.  Chicago,  B.  &  Q.  E. 
Co.  V.  Pollard,  53  Neb.  730,  74  N.  W. 
331. 

[d]  Whether  the  traveler  was  under 
the  duty  of  leaving  his  vehicle  in  order 
to  obtain  a  better  view,  because  of 
obstructions  to  his  sight  of  the  track, 
is  for  the  jury  to  determine.  Ala. 
Louisville  &  N.  E.  Co.  v.  Bryant,  141 
Ala.  292,  37  So.  370.  N.  Y.— Dolan 
V.  Delaware  &  H.  C.  Co.,  71  N.  Y. 
285.  Pa. — Siever  v.  Pittsburgh,  C.  C. 
&  St.  L.  E.  Co.,  252  Pa.  1,  97  Atl. 
116  (motorman  of  a  street  car) ;  Mes- 
singer  v.  Pennsvlvania  E.  Co.,  215  Pa. 
497,  64  Atl.  682,  114  Am.  St.  Eep. 
970. 

85.  Washington  &  O.  D.  Ey.  v. 
Zell'B  Admr.,  118  Va.  755,  88  S.  E. 
309. 

[a]    Where  a  strong  wind  was  blow- 


ing and  plaintiff's  vehicle  made  much 
noise  he  was  held  negligent  as  a  mat- 
ter of  law  for  not  stopping.  Gast  v. 
Great  Northern  E.  Co.,  28  N.  D.  118, 
147   N.   W.   793. 

86.  Kinter  v.  Pennsylvania  E.  Co,, 
204  Pa.  497,  54  Atl.  276,  93  Am.  St. 
Eep.  795. 

[a]  Whether  the  stop  was  made  at 
a  reasonably  proper  place  is  a  ques- 
tion for  the  jury.  McKerall  v.  Omaha 
&  St.  L.  E.  Co.,  Ill  Iowa  547,  82 
N.   W.  975. 

[b]  Where  a  good  view  of  the  track 
cannot  be  obtained  at  the  place  where 
the  traveler  stopped,  failure  to  leave 
his  vehicle  and  go  forward  to  look  is 
negligence  as  a  matter  of  law.  Siever 
V.  Pittsburgh,  C.  C.  &  St.  L.  E.  Co., 
252  Pa.  1,  97  Atl.  116. 

87.  Brommer  v.  Pennsylvania  &  E. 
Co.,  179  Fed.  577,  103  C.  C.  A.  135, 
29  L.  E.  A.   (N.  S.)   924. 

88.  Nailor  v.  Maryland,  D.  &  V.  E. 
Co.,  6  Boyce  (Del.)  145,  97  Atl.  418. 

89.  Jackson  v.  Southwest  Mo.  E. 
Co.   (Mo.  App.),  189  S.  W.  381. 

90.  Idaho. — Graves  v.  Northern  Pae. 
E.  Co.,  30  Idaho  542,  166  Pac.  571. 
Ind. — Cleveland,  C.  C,  &  St.  L.  E.  Co. 
V.  Van  Laningham,  52  Ind.  App.  156, 
97  N.  E.  573.  la.— Artz  v.  Chicago, 
E.  I.  &  P.  E.  Co.,  44  Iowa  284.  Minn. 
Beanstrom  v.  Northern  P.  E.  Co.,  46 
Minn.  193,  48  N.  W.  778.  N.  0. 
Penninger  v.  Norfolk  Southern  E.  Co., 
170  N.  C.  473,  87  S.  E.  249. 

See  also  supra,  VII,  H,  4,  j,  (I), 
et  seq.;  VII,  H,  4,  j,  (IX),  (A). 

91.  Neb. — Chicago  B.  &  Q.  E.  Co. 
V.  Pollard,  53  Neb.  730.  Pa.— Hamil- 
ton V.  Philadelphia,  B.  &  W.  E.  Co., 
252  Pa.  615,  97  Atl.  850.  Va.— South- 
ern E.   Co.   V.   Stockdon,   106  Va.   693, 

Vol.  XXII 


222 


RAILROADS 


and  eontinued  to  make  them  with  reasonable  diligence,*^  unless  it 
can  be  said  from  the  evidence  that  no  reasonably  careful  person  would 
have  been  satisfied  with  the  precautions  taken.^^ 

(4.)  Crossing  After  Passage  of  Train The  fact  that  his  view  is  ob- 
structed or  his  opportunity'  to  hear  impaired,  does  not  make  it  negli- 
gence to  go  upon  the  track  immediately  after  the  passage  of  a  train, 
without  further  precautions,^*  particularly  where  an  invitation  to 
cross,  express  or  implied,  has  been  given  by  the  railroad  employes.^^ 

(5.)  Distraction  of  Attention  ly  Other  Matters.  — Distracting  circum- 
stances operating  upon  the  person  injured  may  affect  the  question  of 
whether  due  care  was  exercised  by  him  in  looking  and  listening  for 
the  approach  of  a  train  and  whether  in  view  of  such  circumstances 
as  the  presence  and  operations  of  other  trains,®*  the  crossing  of  other 


56  S.  E.  713.  Wash.— Stewart  v. 
Northern  Pac.  E.  Co.,  96  Wash.  486, 
165  Pac.  377. 

[a]  Illustration.  —  Negligence  as  a 
matter  of  law  was  held  not  to  be  estab- 
lished where  plaintiff  made  his  ob- 
servations ten  paces  from  the  crossing 
when  the  line  of  his  vision  extended 
from  sixty  to  ninety  paces  along  the 
track.  Artz  v.  Chicago,  E,  I.  &  P. 
E.  Co.,  44  Iowa  284. 

[b]  Plaintiff  in  crossing  several 
tracks  stopped  near  the  edge  of  the 
main  track,  and  was  struck  by  the 
overhanging  side  of  the  engine  while 
she  was  looking  and  listening.  The 
existence  of  contributory  negligence 
was  held  to  be  a  question  for  the  jury. 
New  York,  S.  &  W.  E.  Co.  v.  Thierer, 
221  Fed.   571,   137   C.   C.  A.  295. 

92.  Advance  Transfer  Co.  v.  Chi- 
cago, E.  I.  &  P.  Ey.  Co.  (Mo.  App.), 
195  S.  W.  566. 

93.  Griffin  v.  San  Pedro,  L.  A.  &  St. 
L.  R.  Co.,  170  Cal.  772,  151  Pac.  282, 
L.  E.  A.  1916A,  842. 

94.  Grenell  v.  Michigan  C.  R.  Co., 
124  Mich.  141,  82  N.  W.  843;  Mo- 
Namara  v.  New  York  C.  &  H.  E,  E. 
Co.,  136  N.  Y.  650,  32  N.  E.  765. 

[a]  If  a  switch  engine  which  has 
passed  over  a  crossing  is  suddenly  re- 
versed and  returns  without  warning, 
the  question  of  plaintiff's  negligence 
in  attempting  to  pass  over  the  cross- 
ing is  for  the  jury.  Chicago  &  E.  I. 
R.  Co.  V.  Eandolph,  199  111.  126,  65 
N.  E.  142. 

fbl  Time  a  Traveler  Is  Required  To 
Wait. — Whether  it  is  negligence  for  a 
traveler  not  to  wait  until  the  obs'truc- 
tion  to  his  view  and  hearing  created 
by  the  passing  train  has  been  entirely 
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removed,  is  a  question  for  the  jury. 
Indianapolis  Union  Ey.  Co.  v.  Neu- 
baucher,  16  Ind.  App.  21,  43  N.  E,  576, 
44  N.  B.  669.  And  see  Gray  v.  Penn- 
sylvania E.  Co.,  172  Pa.  383,  33  Atl. 
697. 

[c]  Where  a  train  broke  into  two 
sections  and  a  traveler  was  struck  at 
a  crossing  by  the  second  section,  after 
the  first  had  passed,  he  was  held  not 
guilty  of  contributory  ne'gligence  as  a 
matter  of  law.  Chicago  &  E.  I.  R.  Co. 
V.  Vester,  47  Ind.  App.  141,  93  N.  E. 
1039. 

95.  Delaware,  L.  &  W.  R.  Co.  v. 
Welshman,  229  Fed.  82,  143  C.  C.  A. 
358,  where  crossing  gates  have  been 
raised.  See  infra,  VII,  H,  4,  j,  (IX), 
(E). 

96.  U.  S.— Brie  R.  Co.  ■».  Schmidt, 
225  Fed.  513,  140  C.  C.  A.  655.  Ind. 
Union  Tr.  Co.  v.  Haworth,  115  N.  B. 
753;  Chicago  &  E.  I.  R.  Co.  v.  Hedges,  • 
105  Ind.  398,  7  N.  E.  801.  Minn. 
Brown  v.  Chicago  &  N.  W.  E.  Co.,  129 
Minn.  347,  152  N.  W.  729;  Lawler  v. 
Minneapolis,  St.  P.  &  S.  S.  M.  R.  Co., 
129  Minn.  506,  152  N.  W.  882,  a  switch 
engine  emitting  smoke  and  apparently 
about  to  move. 

[a]  If  there  are  several  tracks  at 
a  crossing,  on  one  of  which  a  train  is  ' 
passing,  which  is  observed  by  the  per- 
son injured,  whether  it  is  negligence 
for  him  to  go  upon  another  track  at 
such  a  time  presents  a  question  for 
the  jury.  111. — Gibbons  v.  Aurora,  E. 
&  C.  R.  Co.,  263  111.  266,  104  N.  B. 
1063;  New  York,  C.  &  St.  L.  R.  E. 
Co.  1!.  Luebeck,  157  111.  595,  41  N.  E. 
897;  Hamman  i\  Illinois  C.  R.  Co.,  188 
111.  App.  414.  Ind.— Wabash  R.  Co.  v. 
McDoniels,   183    Ind.    104,    I07    N.    B, 
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persons  in  safety,"  the  cries  of  persons  attempting  to  warn  him,*' 
giving  necessary  attention  to  the  team  he  was  driving,*®  attention 
directed  to  avoid  injury  from  defects  in  the  crossing,^  or  by  other 
matters,^  due  care  was  exercised,  is  ordinarily  a  question  for  the  jury, 
unless  it  cannot  reasonably  be  said  that  ordinary  care  was  exer- 
cised.^ Whether  the  traveler's  attention  was  in  fact  so  diverted  is 
also  a  question  for  the  jury.* 

(E.)    Reliance  on  Performance  of  Duty  by  Eailroad The    fact    that 

safety  gates  are  open,^  that  an  automatic  bell  established  at  a  crossing 
was  not  ringing,"  that  a  flagman  is  absent  or  gives  a  signal  to  cross,' 
operates  as  an  invitation  to  the  traveler  to  pass,  and  while  he  must 
exercise  ordinary  care  in  doing  so,  whether  he  complies  with  this 


291;  Pittsburgh,  C.  C.  &  St.  L.  E.  Co. 
V.  Maey,  59  Ind.  App.  125,  107  N.  E. 
486.  N.  Y. — Beisiegel  v.  New  York 
C.  E.  Co.,  34  N.  Y.  622,  31  How.  Pr. 
181,  90  Am.  Dec.  741. 

97.  Brown  v.  Chicago  &  N.  W.  E. 
Co.,  129  Minn.   347,  152  N.  W.  729. 

98.  Cincinnati,  N.  O.  &  T.  E.  Co. 
V.  Hughes,  173  Ky.  693,  191  S.  W. 
495. 

99.  Greenawaldt  v.  Lake  Shore  & 
M.  S.  E.  Co.,  165  Ind.  219,  74  N.  B. 
1081  (care  of  a  restive  and  frightened 
horse);  Heath  v.  Stewart,  90  Wis.  418, 
63  N.  W.  1051. 

1.  Doyle  V.  Missouri,  K.  &  T.  Ey 
Co.  (Mo.  App.),  185  S.  W.  1175. 

2.  Ky.— Cincinnati,  N.  O.  &  T.  P. 
E.  Co.  «!,  Hughes,  173  Ky.  693,  191  S. 
W.  495.  Minn. — Loucks  v.  Chicago,  M. 
&  St.  P.  Ey.  Co.,  31  Minn.  526,  18  N. 
W.  651.  Net).— Chicago,  B,  &  Q.  E. 
Co.  V.  Pollard,  53  Neb.  730,  74  N.  W. 
331. 

3.  Delaware,  L.  &  W.  E.  Co.  v. 
James,  241  Fed.  344,  154  C,  C.  A.  224. 

i.    Corse    V.    Philadelphia    &    E.    E. 
Co.,  88  N.  J.  L.  348,  96  Atl.  53. 
5.    U.    S. — See   Delaware,    L.    &    W. 

B.  Co.  V.  Welshman,  229  Fed.  82,  143 

C.  C.  A.  358.  III.— Carlin  v.  Michigan 
C.  E.  Co.,  189  111.  App.  23.  Me.— State 
V.  Boston  &  M.  R.  Co.,  80  Me.  430, 
15  Atl.  36,  39.  Mass. — Clark  v.  Bos- 
ton &  M.  E.,  164  Mass.  434,  41  N.  E. 
666.  Minn. — Haugen  v.  Northern  Pac. 
E.  Co.,  132  Minn.  54,  155  N.  W.  1058. 
N.  J.— Materka  v.  Erie  E.  Co.,  90  N. 
J.  L.  457,  101  Atl.  69;  Schnackenberg 
V.  Delaware,  L.  &  W.  R.  Co.,  89  N.  J. 
L.  311,  98  Atl.  266.  Okla.— St.  Louis 
&  8.  F.  E.  Co.  V.  Hart,  45  Okla.  659, 
146  Pac.  436.  Pa.— Siever  v.  Pitta- 
burgh,  C.  C.  &  St.  L.  R.  Co.,  2.52  Pa. 
1,  97  Atl.  116.     R.  I,— Wilson  v.  New 


York,  N.  H.  &  H.  E.  Co.,  18  E.  I.  491, 
29  Atl.  258.  Va. — Rangeley's  Admr. 
V.  Southern  R.  Co.,  95  Va.  715,  30  S.  E. 
386.  Wis.— Waterson  v.  Chicago,  M.  & 
St.  P.  E.  Co.,  164  Wis.  375,  160  N.  W. 
261.  But  see  White  v.  Chicago  &  N. 
W.  Ey.  Co.,  102  Wis.  489,  78  N.  W. 
585. 

[a]  "The  extent  to  which  he  may 
rely  upon  the  invitation  given  by  open 
gates  is  a  question  of  fact  for  the 
jury,  unless  it  appears  that  he  relied 
exclusively  thereon."  Blanchard  v. 
Maine  Cent.  E.  Co.,  116  Me.  179,  100 
Atl.  666. 

6.  Schneeweisz  v.  Illinois  C.  R.  Co., 
196  111.  App,  248;  Stewart  v.  Northern 
Pac.  E.  Co.,  96  Wash.  486,  165  Pac. 
377.  Compare  Headley  v.  Denver  &  E. 
G.  E.  Co.,  60  Colo.  500,  154  Pac.  731. 

7.  V.  S.— Delaware,  L.  &  W.  E.  Co. 
V.  Welshman,  229  Fed.  82,  143  C.  C.  A. 
358;  Erie  R.  Co.  v.  Schultz,  183  Fed. 
673,  106  C.  C.  A.'  23.  Dl.- Chicago, 
R.  I.  &  P.  Ey.  Co.  V.  Clough,  134  111. 
586,  25  N.  E.  664,  29  N.  E.  184.  Ind. 
New  York,  C.  &  St.  L.  E.  Co.  v.  Shields, 
185  Ind.  704,  112  N.  B.  762;  Pitts- 
burgh, C.  C.  &  St.  L.  E.  Co.  V.  Kep- 
hert,  61  Ind.  App.  621,  112  N.  E.  251, 
where  the  signal  to  cross  was  given 
after  one  train  had  passed.  Ky. — Sights 
V.  Louisville  &  N.  R.  Co.,  117  Ky. 
436,  78  S.  W.  172.  Me.— Borders  v. 
Boston  &  M.  R.  R.  Co.,  115  Me.  207, 
98  Atl.  662.  Okla.— St.  Louis  &  S.  F. 
R.  Co.  V.  McFall,  163  Pac.  269.  Pa. 
Gerg  V.  Pennsylvania  R.  Co.,  254  Pa. 
316,"  98  Atl.  960;  Hamilton  v.  Philadel- 
phia, B.  &  W.  R.  Co.,  252  Pa.  615, 
97  Atl.  850.  Wis.— Derr  v.  Chicago,  M. 
&  St.  P.  R.  Co.,  163  Wis,  234,  157  N. 
W.  753;  Waterson  v.  Chicago,  M.  &  St. 
P.  E.  Co.,  1B4  Wis.  375,  160  N.  W. 
261. 
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duty  is  a  question  of  fact  for  the  jury,  unless  the  evidence  shows  that 
no  care  whatever  was  exercised  by  him.*  And  so,  also  it  is  for  the 
jury  to  say  whether  the  requisite  degree  of  care  was  exercised  by 
plaintiff,  in  view  of  his  right  to  reasonably  rely  upon  the  compliance 
by  the  railroad  with  its  duty  to  operate  its  train  at  a  reasonable  rate 
of  speed,'  to  give  proper  signals  and  warnings,^"  or  display  proper 
lights." 

(F.)  Persons  in  Vehicles  Driven  by  Others. —  Since  the  negligence  of 
the  driver  will  not  be  imputed  to  the  passenger  as  a  matter  of  law,^^ 
whether  the  latter  was  guilty  of  contributory  negligence  in  failing  to 
look  and  listen  for  the  approach  of  a  train  is  ordinarily  a  question 
of  fact  ;^^  but  where  it  appears  that,  with  knowledge  of  the  conditions, 
he  took  no  care  whatever  for  his  own  protection,  the  court  may  de- 
clare him  negligent  as  a  matter  of  law.^* 

(G.)  Gross  Negligence  of  Person  Injured.  —  Where,  as  under  some 
statutes,  only  the  gross  or  wilful  negligence  of  the  person  injured 
constitutes  a  defense  to  the  action,  it  is  seldom  that  such  negligence" 
can  be  said,  as  a  matter  of  law,  to  exist." 

4.  Instructions.  —  The  general  principles  applicable  to  instructions 
in  other  classes  of  actions  apply  |;o  cases  of  the  character  here  under 


8.  U.  S.— Delaware,  L.  &  W.  E.  Co. 
V.  Welshman,  ^29  Fed.  82,  143  C.  C.  A. 
358.  Mass.— Fogg  v.  New  York,  N.  H. 
&  H.  E.  Co.,  223  Mass.  444,  111  N.  E. 
960.  Va. — Southern  E.  Co.  v.  Jones' 
Admr.,  118  Va.  685,  88  S.  E.   178. 

[a]  Although  a  statute  requires  the 
maintenance  of  crossing  gates  or  a 
flagman  and  provides  that  failure  to 
stop,  look  and  listen  at  the 'crossing, 
unless  the  statutory  warning  is  given, 
shall  not  'bar  a  recovery  for  injuries 
sustained,  such  a  statute  merely  freates 
a  rule  of  evidence  and  does  not  re- 
quire that  every  such  ease  shall  be 
submitted  to  the  jury,  for  if  the  con- 
tributory negligence  of  the  plaintiff  is 
clear,  the  court  may  declare  it  as  a 
matter  of  law.  Erie  E.  Co.  v.  Schmidt, 
225  Fed.  513,  140   C.  C.   A.   655. 

9.  Baker  v.  Baltimore  &  O.  S.  W. 
R.  Co.,  61  Ind.  App.  454,  112  N.  E. 
27;  Dale  v.  Smith  (Mo.  App.),  185  B. 
W.  1183.  But  •see  Larrabee  v.  Western 
Pac.  E.  Co.,  173  Cal.  743,  161  Pao. 
750. 

10.  Swigart  v.  Lusk,  196  Mo.  App. 
471,  192  S.  W.  138;  McNamara  vi  New 
York  C.  &  H.  E.  E.  Co.,  136  N.  Y. 
650,  32  N.  B.  765;  Beiaiegel  v.  New 
York  Central  E.  Co.,  34  N.  Y.  622,  31 
How.  Pr.  181,  90  Am.  Dee.  741. 

11.  Dale  V.  Smith  (Mo.  App.),  185 
S.  W.  1183. 

12.  Hunt  V.  North  Carolina  E.  Co., 
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170  N.  C.  442,  87  S.  E.  210;  Lyon 
V.  Phillips  (Tex.  Civ.  App.),  196  S.  W. 
995. 

13.  U.  S.— Lehigh  Valley  E.  Co.  v. 
Emens,  231  Fed.  636,  145  C.  C.  A. 
522,  where  the  passenger  was  riding  on 
the  rear  seat  of  an  automobile.  Ind. 
Union  Tr.  Co.  v.  Haworth,  115  N.  E. 
753.  Kaii. — Angell  v.  Chicago,  E.  I. 
&  P.  E,  Co.,  97  Kan.  688,  156  Pac.  763 
(failure  to  request  the  driver  to  stop 
is  not  negligence  as  a  matter  of  law); 
Denton  v.  Missouri,  K.  &  T.  E.  Co., 
97  Kan.  498,  155  Pac.  812.  Minn. 
Zenner  v.  Great  Northern  E.  Co.,  135 
Minn.  37,  159  N.  W.  1087;  Howe  v. 
Minneapolis,  St.  P.  &  S.  S.  M.  By. 
Co.,  62  Minn.  71,  64  N.  W.  102,  54 
Am.  St.  Eep.  616,  30  L.  E.  A.  684. 
E.  I. — Wilson  V.  New  York,  N.  H.  & 
H.  E,  Co.,  18  E.  L  598,  29  Atl.  300. 
Tex.— Lyon  v.  Phillips  (Tex.  Civ.  App.), 
196  S.  W.  995. 

And  see  supra,  VII  H,  3,  j,  (IV). 

14.  Kan. — Bush  v.  Union  Pac.  R. 
Co.,  62  Kan.  709,  64  Pac.  624.  Me. 
Blanchard  v.  Maine  C.  E.  Co.,  116  Me. 
179,  100  Atl.  666.  Va.— Southern  E. 
Co.  V.  Jones'  Admr.,  118  Va.  685,  88 
S.  E.  178.  ' 

15.  Boston  &  M.  R.  E.  v.  Rafalko, 
228  Fed.  440,  143  C.  C.  A.  22,  where 
the  plaintiff  crossed  under  gates  which 
were  down. 
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consideration.'^'  In  connection  with  defining  the  degree  of  care  re- 
quired of  a  traveler  at  a  railroad  crossing  it  is  of  doubtful  propriety 
to  attempt  to  enumerate  matters  which  are  not  required  of  him.^^ 
Where  the  action  is  based  on  the  violation  of  a  statutory  duty,  the 
court  should  not  in  its  instructions,  charge  upon  negligence  in  T;he 
performance  of  common  law  duties.^'  In  defining  the  various  kinds 
or  degrees  of  negligence  such  as  wilful,  wanton  or  gross,  the  court, 
if  it  treats  them  all  in  one  charge  must  be  careful  to  see  that  the 
definition  is  equally  correct  as  to  all  the  classes  described.^^ 

I.  Actions  foe  Injuries  to  Licensees  or  Trespassers.  —  1.  Plead- 
ings. —  a.  Complaint.  —  (I.)  In  General.  —  The  complaint  in  an  action 
to  recover  for  injuries  to  a  trespasser  or  licensee  should  disclose 
whether  the  person  injured  was  an  employe,  licensee,  or  trespasser,^" 
by  what  right  he  was  upon  the  railroad  premises  or  cars,*^  at  what 


16.  See  generally  the  title  "In- 
structions." 

[a]  They  Must  Not  Be  Confusing, 
Involved,  or  Misleading. — Louisville  & 
N.  E.  Co,  V.  Johnson,  162  Ala.  665,  50 
So.  300.  Instruction  that  defendant 
must  maintain  a  safe  and  "conven- 
ient" crossing  is  not  misleading,  as 
convenient  means  "suitable,  appropri- 
ate, or  fit  for  the  purpose."  Monson 
V.  Chicago,  E.  I.  &  P.  E.  Co.  (la.),  159 
N.  W.  679. 

[b]  Abstract  instructions  on  mat- 
ters not  within  the  Issues  should  not 
be  given.  Ala. — Louisville  &  N,  E.  E. 
Co.  V.  Johason,  162  Ala.  665,  50  So. 
300.  Ark.— St.  Louis,  I.  M.  &  S.  E. 
Co.  V.  Kimbrell,  111  Ark.  134,  163  S. 
W.  516.  m. — Hamman  v.  Illinois  C.  E. 
Co.,  188  111.  App.  414.  Mo.— Wolters 
c.  Chicago  &  A.  E.  Co.  (Mo.  App.),  193 
S.  W.   877. 

[c]  Undue  prominence  should  not 
be  given  to  a  single  feature  of  the 
evidence.  Duncan  v.  St.  Louis  &  S.  F. 
E.  E.  Co.,  152  Ala.  118,  44  So.  418. 

[d]  Controverted  facts  should  not 
be  stated  as  established.  Clark  v.  St. 
Joseph  T.  E.  Co.,  242  Mo.  570,  148 
S.  W.  472. 

[e]  Error  in  giving  an  erroneous 
instruction  is  not  cured  by  giving  a 
contradictory  instruction.  Evansville 
&  T.  H.  E.  Co.  V.  Hoffman,  56  Ind. 
App.  530,  105  N.  E.   788. 

17.  Elgin,  J.  &  E.  E.  Co.  v.  Lawlor, 
229  111.  621,  82  K.  E.  407. 

18.  Chesapeake  &  N.  E.  Co.  v. 
Crews,  118  Tenn.  52,  99  S.  W.  368. 

19.  -Louisville  &  N.  R.  E.  Co.c.  Cal- 
-vert,  170  Ala.  565,  54  So.  184. 

[a]    Illustration. — "The  charge  pur- 

16 


ports  to  define  'willful,  wanton,  or  in- 
tentional negligence.'  It  is  evident 
that,  in  order  to  be  correct,  the  con- 
•stituents  therein  set  forth  must  be 
properly  applied  to  each  of  the  alter- 
natives. That  is,  the  facts  therein 
postulated  must  constitute  wilful  eon- 
duet,  also  wanton  conduct,  and  inten- 
tional conduct:"  Louisville  &  N.  E. 
E.  Co.  V.  Calvert,  170  Ala.  565,  54 
So.  184. 

20.  U.  S.— Gogol  V.  Baltimore  &  O. 
E.  Co.,  226  Fed.  224.  Ala.— Southern 
E.  Co.  V.  Bush,  122  Ala.  470,  26  So. 
168.  Ga. — Kemp  v.  Central  of  Ga.  Ey. 
Co.,  122  Ga.  559,  50  S.  E.  465.  Ind. 
Pennsylvania  Co.  v.  Dean,  92  Ind.  459, 
an  action  for  ejecting  plaijitiS  from 
a  train.  La. — -Morris  v.  Great  S.  Lum- 
ber Co.,  132  La.  306,  61  So.  383.  Va. 
Hortenstein  v.  Virginia  C.  Ey.  Co.,  102 
Va.  914,  47  S.  E.  996. 

Compare  Louisville  &  N.  E.  Co.  v. 
Dalton  (Ky.),  113  S.  W.  842. 

[a]  Exception.  —  Where  under  the 
facts  alleged  defendant  would  be  liable 
no  matter  what  relation  plaintiff  bore 
to  it,  the  nature  of  the  relation  need 
not  be  stated.  Eeardon  v.  Missouri 
P.  Ey.  Co.,  114  Mo.  384,  21  S.  W. 
731. 

21.  111. — Halbert  v.  Wabash  E.  E. 
Co.,  151  in.  App.  352.  Ind.— Eossiter 
V.  Lake  S.  &  M.  S.  B.  Co.,  52  Ind.  App. 
88,  96  N.  E.  956,  employe  of  owner  of 
the  fee  engaged  in  making  a  survey 
on  a  railroad  right  of  way.  S.  C. 
Dorn  V.  Georgia,  C.  &  N.  Ey.  Co.,  58 
S.  C.  364.  36  S.  E.  654. 

TaT  Illustrations.— (1)  An  allegation 
that  plaintiff  was  an  employe  of  a 
company    to    whose    premises    a   spur 
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place  the  injury  was  inflieted,^^  and,  where  the  person  injured  was 
struck  by  a  train,  whether  he  was  standing  or  sitting  upon  the  track 
or  walking  along  it.^^  It  need  not  allege  the  time  of  day  at  which 
the  injury  was  inflicted,^*  the  direction  in  which  the  train  which 
struck  plaintiff  was  moving,^^  that  there  was  but  one  track  at  the  place 
of  the  injury,  and  that  the  person  injured  was  upon  that  track,^^  or 
which  one  of  defendant 's  trains  it  was  that  inflicted  the  injury,^'  nor 
need  it  deny  that  the  risk  of  injury  was  assumed  or  incurred  by 
plaintiff.^*  Where  simple  negligence  is  relied  upon,  it  must  appear 
from  the  complaint  that  the  person  injured  was  not  a  trespasser,^' 


track  ran  (Birmingham  Belt  R.  Co.  v. 
Drake,  1  Ala.  App.  354,  56  So.  53); 
or  (2)  of  a  contractor  engaged  in  work 
for  the  defendant  (Pittsburgh,  C.  C. 
&  St.  L.  E.  Co.  V.  Hoffman,  57  Ind. 
App.  431,  107  N.  E.  315;  Pittsburgh, 
C.  C.  &  St.  L.  E.  Co.  V.  Foust,  53 
Ind.  App.  90,  99  N.  E.  493);  or  (3)  aa 
intending  passenger  at  a  station  or 
stopping  place  of  the  train  (Indiana 
Union  Tr.  Co.  v.  Hiatt  [Ind.  App.], 
112  N.  E.  406),  that  (4)  an  adjoining 
landowner  necessarily  went  upon  the 
right  of  way  to  examine  fences  is 
sufficient  (Houston  &  T.  C.  E.  Co.  v. 
O'Donnell  [Tex.  Civ.  App.],  90  S.  W. 
886),  is  sufficient;  but  (5)  an  allega- 
tion that  plaintiff  was  injured  by  an 
object  falling  from  a  window  of  a 
building  leased  by  a  third  person  from 
defendant  (Chicago  &  W.  I.  E.  E.  Co. 
V.  Gardanier,  116  111.  App,  619),  or  (6) 
that  the  person  injured  was  the  friend 
or  guest  of  the  station  agent  when  the 
train  causing  the  injury  crashed  into 
the  station  (Hagar  v.  Baltimore  &  O. 
E.   Co.,   208   Fed.   167j),   is   insufficient. 

22.  V.  S.— 'Gogol  V.  Baltimore  &  O. 
E.  Co.,  226  Fed.  224.  Ala.— See  South- 
ern E.  Co.  V.  Smith,  173  Ala.  697,  55 
So.  913.  Ga.— Kemp  v.  Central  of  Ga. 
Ey.  Co.,  122  Ga.  559,  50  S.  E,  465. 
Tenu. — Crowley  v.  Cincinnati,  N.  0. 
&  T.  P.  Ey.  Co;,  108  Tenn.  74,  65 
S.  W.  411.  Va.— Hortenstein  v.  Vir- 
ginia C.  Ey.  Co.,  102  Va.  914,  47  S.  E. 
996. 

23.  Central  of  Georgia  E.  Co.  v. 
Brinson,  13  Ga.  App.  113,  88  S,  E.  1003, 
a  special  demurrer  but  not  a  general 
demurrer  will  lie  to  a  complaint  lack- 
ing such  information. 

24.  Sims  V.  Western  &  Atlantic  E. 
Co.,  Ill  Ga.  820,  35  S.  E.  696;  Crowley 
V.  Cincinnati,  N.  O.  &  T.  P.  Ey.  Co., 
108  Tenn.  74,  65  S.  W.  411. 

25.  Sims  V.  Western  &>  jj^tl.  B.  Co., 
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111  Ga.  820,  35  S.  E.  696;  Crowley 
V.  Cincinnati,  N.  O.  &  T.  P.  Ey.  Co., 
108  Tenn.   74,  65  ,S.  W.  411. 

26.  Southern  E.  Co.  v.  Smith,  173 
Ala.  697,  55  So.  913. 

27.  Sims  V.  Western  &  Atl.  E.  Co., 
Ill  Ga.  820,  35  S.  E.  696;  Crowley  v. 
Cincinnati,  N.  O.  &  T.  P.  Ey.  Co.,  108 
Tenn.  74,  65  S.  W.  411. 

28.  Pittsburgh,  C.  C.  &  St.  L.  E. 
Co.  V.  Hoffman,  57  Ind.  App.  431,  107 
N.  E.  315,  distinguishing  the  terms 
"assumption  of  risk"  and  "risk  in- 
curred. ' ' 

29.  Ala. — Highland  Ave.  &  B.  E. 
Co.  V.  Bobbins,  124  Ala.  113,  27  So. 
422,  82  Am.  St.  Eep.  153.  La.— Mor- 
ris V.  Great  S.  Lumber  Co.,  132  La. 
306,  61  So.  383.  Term.— White  v.  Nash- 
ville, C.  &  St.  L.  R.  Co.,  108  Tenn. 
739,  70  S.  W.  1030;  Patton  v.  Railway 
Co.,  89  Tenn.  370,  15  S.  W.  919,  12 
L.  R.  A.  184. 

[a]  Although  the  person  injured 
was  a  young  child,  the  same  principle 
applies.  Gadsden  &  A.  U.  Ey.  Co.  v. 
Julian,  133  Ala.  371,  32  So.' 135.  And 
see  Southern  R.  Co.  v.  Smith,  163  Ala. 
174,  50  So.  390;  Southern  R.  Co.  v. 
Forrister,  158  Ala.  477,  48  So.  69. 

[b]  A  presumption  that  the  person 
injured  was  a  trespasser  (1)  will  be 
indulged  where  the  complaint  does  not 
show  whether  he  was  a  passenger,  an 
employe,  or  a  mere  trespasser.  Ala. 
Louisville  &  N.  R.  Co.  v.  Holland,  164 
Ala.  73,  51  So.  365,  137  Am.  St.  Rep. 
25;  Gadsden  &  A.  TJ.  Ry.  Co.  v.  Julian, 
133  Ala.  371,  32  So.  135;  Montgom- 
ery's Exrs.  V.  Alabama  Gt.  S.  R.  Co., 
97  Ala.  305,  12  So.  170.  Ariz.— South- 
ern P.  R.  Co.  V.  Svendaen,  13  Ariz. 
Ill,  108  Pac.  262,  person  ejected  from 
a  train  is  presumed  to  have  been  a 
trespasser.  Ga.— Central  of  Ga.  E  Co 
!'.  Brandenburff,  129  G,a.  115,  58  S  E 
658.    Tex,— Melntyre  v,  Galveston,  H. 
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or  bare  licensee,^"  or  that  defendant,  after  acquiring^  knowledge  of 
his  danger,  did  not  exercise  reasonable  care  to  avoid  injuring  him." 
If  it  is  claimed  that  the  person  injured  was  not  a  mere  bare  licensee, 
but  was  upon  the  railroad  tracks  or  premises  with  the  express  or 
implied  invitation  of  the  railroad  company,  this  may  be  alleged  di- 
rectly,^^  or  the  facts  may  be  stated  from  which  the  invitation  or  license 
will  be  implied.^'     The  duty  owing  by  the  defendant  to  the  person 


&  S.  A.  E.  Co.  (Tex.  Civ.  App.),,  26 
S.  W.  632.  But  see  Louisville,  H.  & 
St.  L.  E.  Co.  V.  Osborne,  149  Ky.  648, 
149  S.  W.  954.  (2)  From  the  allega- 
tion that  the  person  killed  boarded 
a  freight  train  and  was  permitted  to 
remain  on  it  by  defendant's  agents  it 
will  be  inferred  that  he  was  there 
without  right  and  by  the  mere  sufiEer- 
anee  of  defendant's  employes,  Dal- 
ton's  Admr.  v.  Louisville  &  N.  E.  Co., 
22  Ky.  L.  Eep.  97,  56  S.  W.  657. 

30.  Cleveland,  C.  C.  &  St.  L.  E.  Co. 
V.  Adair,  12  Ind.  App.  569,  39  N.  E. 
672,  40  N.  E.  822;  Norfolk  &  W.  E. 
Co.  V.  Stegall's  Admx.,  105  Va.  538,  54 
S.  E.  19. 

31.  Central  of  Georgia  E.  Co.  v. 
Blackmon,  169  Ala.  304,  53  So.  805; 
Gadsden    &   A.    U.   Ey.    Co.   v.   Julian, 

133  Ala.  371,  32  So.  135. 

32.  Southern  E.  Co.  v.  Bates,  194 
Ala.  78,  69  So.  131,  L,  E.  A.  1916A, 
510. 

[a]  "The  averment  that  decedent 
was  upon  the  tracks  by  the  invitation 
of  appellant  states  a  fact  and  not  a 
eonelusion."  Pittsburgh,  C.  C.  &  St. 
L.  E.  Co.  V.  Eoust,  53  Ind.  App.  90, 
99  N.  B.  493. 

33.  TJ.  S. — Eeynolds  v.  Mink,  111 
Fed.  692,  49  C.  C.  A.  549.  Ind.— Chi- 
cago  &  L   Coal  Ey.   Co.   v.   McDaniel, 

134  Ind.  166,  32  N.  E.  728,  33  N.  B. 
769;  Cleveland,  C.  C.  &  St.  L.  E.  Co. 
V.  Adair,  12  Ind.  App.  569,  39  N.  B. 
672,  40  N.  B.  822.  Md. — Mummaugh 
V.  Western  Md.  E.  Co.,  98  Md.  125, 
56  Atl.  394,  103  Am.  St.  Eep.  388. 
Mich.— O 'Neil  v.  Duluth,  S.  S.  &  A. 
Ey.  Co.,  101  Mich.  437,  59  N.  W.  836. 
5.  0. — Dorn  v.  Georgia,  C.  &  N.  Ey. 
Co.,  58  S.  C.  364,  36  S.  E.  654.  Va. 
Hortenstein  v.  Virginia-C.  Ey.  Co.,  102 
Va.  914,  47  S.  E.   996. 

[aj  Illustrations. — An  allegation  (1) 
that  a  track  in  a  street  was  "neces- 
sarily used"  by  the  public  is  suffi- 
cient as  against  a  general  demurrer, 
and  will  be  construed  to  mean  that  the 
street  was  so  narrow  that  there  was 


not  room  to  walk  along  on  it  without 
going  on  the  railroad  track  (Lewis  v. 
Galveston,  H.  &  S.  A.  Ey.  Co.,  73  Tex. 
504,  11  S.  W.  528);  an  allegation  (2) 
that  plaintiff  was  unloading  freight 
from  a  car  on  a  track  furnished  by 
the  defendant  for  that  purpose  (Sei- 
bert  V.  Vandalia  E.  Co.,  179  111,  App. 
617;  Chicago  &  I.  Coal  Ey.  Co.  v.  Mc- 
Daniel, 134  Ind.  166,  32  N.  E.  728,  33 
N.  B.  769;  Pittsburgh,  C.  C.  &  St. 
L.  E.  Co.  V.  Ellis,  61  Ind.  App.  172, 
110  N.  E.  228.  But  see  Evansville  & 
T.  H.  E.  Co.  V.  Yeager,  170  Ind.  139, 
83  N.  E.  742,  an  allegation  that  (3) 
plaintiff  was  loading  a  freight  car  is 
insufScient;  (4)  that  plaintiff  was  en- 
gaged in  his  duties  as  a  car  inspector 
for  another  railroad  company  author- 
ized to  use  defendant's  tracks  (Lake 
Erie  &  W.  E.  Co.  v.  Hennessey,  177 
Ind,  64,  97  N.  E.  331);  that  (5)  a 
railroad  employe  returning  to  his  home 
after  working  hours  on  a  velocipede 
furnished  by  the  railroad  is  shown  to 
be  licensee  by  invitation.  Wabash  E. 
Co.  V.  Erb,  36  Ind.  App.  650,  73  N.  E. 
939,  114  Am.  St.  Eep.  392,  is  sufa- 
cient. 

[bj  An  allegation  that  plaintiff  was 
upon  defendant's  premises  with  its  per- 
mission and  consent  is  insufficient  as 
an  allegation  of  permission  to  enter  at 
any  particular  point  or  place.  O'Neil 
V.  Duluth,  S.  S.  &  A.  Ey.  Co.,  101 
Mich.  437,  59  N.  W.  836. 

[c]  The  constant,  common,  and  con- 
tinued use  of  a  crossing  or  passageway 
over  railroad  tracks  is  sufficient,  when 
alleged,  to  show  an  implied  consent  to 
such  user,  by  the  railroad  company. 
St.  Louis,  S.  W.  E.  Co.  v.  Driver  (Tex. 
Civ.  App.),  137  S.  W.  409;  Missouri, 
K  &  T.  E.  Co.  V.  Snowdeu,  44  Tex. 
Civ.  App.   509,  99  S.  W.   865. 

[d]  Where  the  person  injured  was 
the  employe  of  another  person  author- 
ized by  the  defendant  to  use  its  tracks 
or  be  upon  its  premises,  the  complaint 
should  allege  that  plaintiff  was  acting 
within   the   scope   of  his   eTiployment, 
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injured  must  appear  from  the  facts  stated,'*  and  the  violation  of  that 
duty  by  the  railroad  must  be  alleged.^'  The  nature  of  the  negligence 
■with  which  plaintiff  charges  defendant  must  clearly  appear  from  the 
complaint,'^  by  direct  averments,  and  not  by  way  of  recital,'^  and 
alternative  averments  of  negligence  should  not  be  made,'*  nor  should 


Ingram's   Admx.   «.    Butland    B.    Co., 
86  Vt.  550,  86  Atl.  813. 

[e]  If  a  special  demurrer  be  Inter- 
posed the  nature  of  the  right  relied 
upon  must  be  stated  specifically.  Lamb 
V.  Hall,  145  Ga.  331,  89  S.  E.  193, 

34.  TJ.  S. — Woodruffi  v.  Northern 
Pac.  E.  Co.,  47  Fed.  689.  Ala.— Ala- 
bama G.  S.  K,  Co.  V.  Foley,  195  Ala. 
391,  70  So.  726;  Montgomery's  Exrs.  v. 
Alabama  Gt.  S.  E.  Co.,  97  Ala.  305, 
12  So.  170;  Birmingham  Belt  B.  Co.  v. 
Drake,  1  Ala.  App.  354,  56  So.  53.  Ga. 
Underwood  v.  "Western  &  Atl.  E.  Co., 
105  Ga.  48,  31  S.  E.  123,  where  a  boy 
was  injured  while  climbing  upon  a 
moving  train.  111. — Lake  Shore  &  M. 
S.  E.  Co.  V.  Enright,  227  111.  403,  81 
N.  E.  374  (duty  to  exercise  reasonable 
care  not  to  injure  employe  of  another 
railroad  on  whose  tracks  defendant 
was  operating);  Seibert  v.  Vandalia  E. 
Co.,  179  111.  App.  617;  Halbert  v. 
Wabash  E.  E.  Co.,  151  111.  App.  352; 
Chicago  &  W.  I.  B.  Co.  v.  Gardanier, 
116  111.  App.  619.  Xnd.— Evansville  & 
T.  H.  E.  Co,  V.  Yeager,  170  Ind.  139, 
83  N.  E.  742;  Pittsburgh,  C.  C.  &  St. 
L.  E.  Co.  V.  Ellis,  61  Ind.  App.  172, 
110  N.  E.  228  (duty  to  maintain  ade- 
quate methods  of  approach  to  freight 
cars  to  bo  unloaded) ;  Eossiter  v.  Lake 
Shore  &  M.  S.  B.  Co.,  52  Ind.  App.  88, 
96  N.  E.  956.  Ky.— Chesapeake  &  O. 
E.  Co.  V.  Dawson's  Admr.,  159  Ky.  296, 
167  S.  W.  125.  Mont.— Martin  v.  North- 
ern P.  E.  Co.,  51  Mont.  31,  149  Pac. 
89.  S.  C. — Dorn  v.  Georgia,  C.  &  N. 
Ey.  Co.,  58  S.  C.  364,  36  S.  E,  654,  to 
erect  safeguards  around  an  excavation. 
Tenn. — White  v.  Nashville,  C.  &  St.  L. 
E.  Co.,  108  Tenn.  739,  70  S.  W.  1030. 
Tex. — Mexican  N.  B.  Co.  v.  Crura,  6 
Tex.  Civ.  App.  702,  25  S.  W.  1126. 
Vt. — Brothers'  Admr.  v.  Eutland  E. 
Co.,  71  Vt.  48,  42  Atl.  980.  Va.— Nor- 
folk &  W.  B.  Co.  V.  Stegall,  105  Va. 
538,  54  S.  E.  19;  Hortenstein  v.  Vir- 
ginia C.  By.  Co.,  102  Va.  914,  47  S.  E. 
996;  Norfolk  &  W.  B.  Co,  v.  Wood,  99 
Va.  156,  37  S.  E.  846.  W.  Va.— Bias 
V.  Chesapeake  &  0.  Ey.  Co.,  46  W.  Va. 
349,  33  S.  E.  240. 
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See  generally  the  title  "Conclusions 
of  Law."  . 

[a]  A  direct  express  averment  (1) 
of  the  duty  owed  by  defendant  is  not 
required  (Brothers'  Admr.  v.  Eutland 
E.  Co.,  71  Vt.  48,  42  Atl.  980);  and 
(2)  a  direct  allegation  of  duty,  unsup- 
ported by  a  statement  of  the  facts,  is 
insufficient.  Dorn  v.  Georgia,  C.  &  N, 
By.  Co.,  58  S.  C,  364,  36  S.  E.  654. 
And  see  Chicago  &  W.  I.  E.  B.  Co.  v. 
Gardanier,  116  111.  App.  619. 

[b]  The  existence  of  a  duty  cannot 
be  Implied  from  an  averment  that  an 
act  was  negligently  performed.  Evans- 
ville  &  T.  H.  E.  Co.  v.  Yeager,  170 
Ind.  139,  83  N.  E.  742.  And  see 
Birmingham  Belt  E.  Go.  v.  Drake,  1 
Ala.  App.  354,  56  So.  53. 

35.  Gogol  V.  Baltimore  &  0.  E.  Co., 
226  Fed.  224;  Alabama  G.  S.  E.  Co. 
V.  Foley,  195  Ala.  391,  70  So.  726. 

36.  U.  S. — Gogol  V.  Baltimore  &  O. 
E.  Co.,  226  Fed.  224.  Ga.— Central  of 
Georgia  E.  Co.  v.  Prior,  142  Ga.  536, 
83  S.  E.  117.  Mich.— O 'Neil  v.  Dulutfi, 
S.  S.  &  A.  Ey.  Co.,  101  Mich.  437, 
59  N.  W.  836.  Va.— Norfolk  &  W.  E. 
Co.  V.  Stegall 's  Admx.,  105  Va.  538, 
54  S.  E.  19;  Hortenstein  v.  Virginia  C. 
By.  Co.,  102  Va.  914,  924,  47  S.  E. 
996. 

[a]  The  word  "and"  connecting 
clauses  of  a  complaint  describing  the 
manner  of  operation  of  a  train  may 
be  read  as  "by,"  thus  making  the 
complaint  state  but  one  averment  of 
negligence.  Brothers'  Admr.  v.  Eut- 
land E.  Co.,  71  Vt.  48,  42  Atl.  980. 

37.  Pittsburgh,  C.  C.  &  St.  L.  E. 
Co.  V.  Foust,  53  Ind.  App.  90,  99  N.  E 
493;  Norfolk  &  W.  E.  Co.  v.  Stegall, 
105  Va.  538,  54  S.  E.  19;  Hortenstein 
V.  Virginia  C.  By,  Co.,  102  Va.  914,  47 
S.  E.  996.  ' 

38.  Anderson  v.  Minneapolis,  St.  P 
&  S.  S.  M.  E.  Co.,  103  Minn.  224,  114 
JJ-  W  1123,  14  L.  E.  A.  (N.  S.)  886, 
that  defendant  saw  or  could  have  seen 
plaintiff's  peril. 

[a]  "Where  the  only  effect  of 
alternative  allegations  is  to  render  the 
pleading    indefinite    or    uncertain    the 
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inconsistent  statements  of  fact  be  set  forth." 

Where  the  duty  to  the  plaintiff  has  been  made  to  appear,"  negli- 
gence may  be  charged  with  respect  to  any  conduct  which  violates  the 
duty,  such  as  the  following:  that  plaintiff  was  drawn  to  a  passing 
train  negligently  operated  at  an  excessive  rate  of  speed  by  its 
suction;*^  that  the  injury  was  caused  by  articles  negligently  allowed 
to  project  over  or  hang  from  the  cars,*"  or  to  be  shaken  or  thrown 
from  them;*'  that  plaintiff'  was  shaken  from  a  car  by  its  sudden 
stopping;**  that  plaintiff  was  caught  and  held  in  a  negligently  con- 
structed and  maintained  portion  of  the  track,  until  he  was  run  over 
by  a  train;*"  that  he  was  injured  while  on  or  near  a  car,*°  or  station 
or  station  platform*''  negligently  allowed  to  be  out  of  repair,  or  on 


remedy  is  by  motion  and  not  by  gen- 
eral demurrer.  Where,  however,  as  in 
this  case,  the  complaint  alleges  in  the 
alternative  two  statements  of  fact,  one 
of  which  would  be  legally  sufficient  to 
constitute  a  cause  of  action  and  the 
other  not,  they  neutralize  each  other 
and  demurrer  will  lie."  Anderson  v. 
Minneapolis,  St.  P.  &  S.  S.  M.  B.  Co., 
103  Minn.  224,  114  N.  W.  1123,  14  L. 
E.  A.  (N.  S.)  886. 

[b]  Facts  Known  to  ]>efendaut. 
An  alternative  allegation  that  a  stick 
was  permitted  "to  fall  or  be  thrown" 
from  a  train  ia  sufficient,  as  the  fact 
is  one  peculiarly  within  the  knowledge 
of  the  defendant.  Turney  v.  Southern 
P.  Co.,  44  Ore.  280,  75  Pac.  144,  76  Pac. 
1080. 

39.  Central  of  Georgia  E.  Co.  v. 
Prior,  142  Ga.  536,  83  S.  E.  117,  actual 
and  constructive  knowledge  of  the  dan- 
ger to  the  person  injured  should  not 
both  be  charged. 

40.  See  supra,  this  section. 

41.  Schulz  V.  New  York,  S.  &  W. 
E.  Co.,  87  N.  J.  L.  659,  94  Atl.  579. 
And  see  Graney  v.  St.  Louis,  I.  M.  & 
S.  E.  Co.,  157  Mo.  666,  57  S.  W.  276, 
50  L.  E.  A.  153. 

42.  Pittsburgh,  C.  C.  &  St.  L.  E. 
Co.  V.  Hoffman,  57  Ind.  App.  431,  107 
N.  E.  315  (coal  loaded  above  the  top 
of  the  car  and  the  train  run  at  a  Eigh 
rate  of  speed) ;  Chicago,  I.  &  L.  E.  Co. 
V.  Thrasher,  35  Ind.  App,  58,  73  N.  E. 
829;  Seymour  v.  Central  Vt.  E.  Co.,  69 
Vt.  555,  38  Atl.  236,  a  rope  which 
wound  around  plaintiff  and  dragged 
him  along'  the  track. 

43.  Cleveland,  C.  C.  &  St.  L.  E.  Co. 
V.  Berry,  152  Ind.  607,  53  N.  E.  415, 
46  L.  E.  A.  33;  Turney  v.  Southern 
P.  Co.,  44  Ore.  280,  75  Pac.  144,  76 
Pac.  1080, 


44.  V.  S. — Anderson  v.  Hopkins,  91 
Fed.  77,  33  C.  C.  A.  346.  La.— Morris 
V.  Great  S.  Lumber  Co.,  132  La.  306, 
61  So.  383.  Minn. — Demaray  v.  Great 
Northern  E.  Co.,  114  Minn.  496,  131 
N.  W,  634.  Wash.— Baird  v.  Northern 
P.  E.  Co.,  78  Wash.  67,  138  Pac.  325. 

[a]  An  avSnuent  that  defendant's 
agents  "  'so  negligently  managed  and 
controlled  the  engine  by  bringing  it 
to  a  sudden  stop,'  etc.,  is  equivalent 
to  an  averment  that  they  negligently 
brought  the  engine  to  a  sudden  stop. 
So  construed,  the  averment  excludes 
the  idea  of  necessity  or  excuse  for  the 
act.  Whatever  was  negligently  done 
cannot  be  said  to  have  been  done 
necessarily  or  reasonably."  Anderson 
V.  Hopkins,  91  Fed.  77,  33  C.  C.  A. 
346. 

45.  Wadley  8.  E.  Co.  v.  Burden,  142 
Ga.  361,'  82  S.  E.  1055  (complaint  held 
insufficient);  Pittsburgh,  C.  C.  &  St. 
L.  E.  Co.  V.  Simon,  168  Ind.  333,  79 
N.  E.  911,  an  unblocked  switch, 

46.  Sheltrawn  v.  Michigan  C.  E. 
Co.,  128  Mich.  669,  87  N.  W.  893; 
Tateman  v.  Chicago,  E.  I.  &  P.  Ey. 
Co.,  96  Mo.   App.   448,   70"  S.    W.   514. 

[a]  Knowledge  of  the  existence  of 
the  defect  need  not  be  directly  averred, 
Tateman  v.  Chicago,  E.  I.  &  P,  Ey. 
Co.,  96  Mo.  App.  448,  70  S.  W.  514; 
Cederson  v.  Oregon  R.  &  Nav.  Co.,  38 
Ore.  343,  62  Pac.  637,  63  Pac.  763. 

[b]  Time  Defects  Had  Existed. — An 
allegation  that  the'  car's  defective  con- 
dition had  existed  "for  a  long  time" 
prior  to  the  accident,  is  too  indefinite 
to  show  that  any  duty  to  make  re- 
pairs had  been  imposed  upon  the  de- 
fendant. Martin  v.  Northern  P.  E. 
Co.,  51  Mont.  31,  149  Pac.  89. 

47.  Central  of  Georgia  E.  Co.  v, 
Campbell,  10  Ala.  App.  288,  64  So.  540. 
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or  near  a  car  which  was  carelessly  struck  and  moved  by  a  train, 
or  other  cars;**  that  the  approach  to  cars  w^ieh  were  to  be  unloaded 
was  negligently  constructed  or  maintained,**  or  that  the  surroundings 
were  dangerous;^"  that  a  trespasser  was  removed  or  forced  to  jump 
from  a  ear  or  the  defendant's  premises  or  a  moving  train  in  an  un- 
reasonable and  negligent  ■  manner ;°^  that  an  "attractive  nuisance" 
was  maintained  by  defendant;"^  that  defendant  failed  to  fence  its 
track  ;^'  that  the  train  which  struck  plaintiff  while  he  was  on  the 
track  was  negligently  operated,^*  at  an  unreasonably  rapid  rate^^  of 


48.  U.  S.— Judge  v.  Pullman  Co.,  209 
Fed.  10,  126  C.  C.  A.  152.  Ga.— At- 
lantic C.  L.  R.  Co.  V.  O'Neill,  127 
Ga.  685,  56  S.  E.  986.  111.— Seibert  v. 
Vandalia  E.  Co.,  179  111.  App.  617. 
Ky.— Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
V.  Schaub,  136  Ky.  652,  124  S.  W.  885. 
Wis. — Greenman  v.  Chicago  &  N.  W. 
E.  Co.,  100  Wis.  188,  75  N.  W.  998. 

[a]  Want  of  notice  by  plaintiff  that 
the  ear  was  to  be  moved  need  not  be 
pleaded.  Alabama  G.  S.  E.  Co.  v.  Foley, 
195  Ala.  391,  70  So.  726. 

[b]  Knowledge  by  defendant  of  the 
presence  of  the  person  injured  (1)  must 
be  averred  (Lake  Erie  &  W.  E.  Co.  v. 
Hennessey,  38  Ind.  App.  574,  78  N.  E. 
670),  though  (2)  much  latitude  is  al- 
lowed in  this  particular.  Judge  v: 
Pullman  Co.,  209  Fed.  10,  126  C.  C.  A. 
152.  (3)  An  allegation  that  defend- 
ant "had  knowledge  and  well  knew" 
of  plaintiff's  presence  and  had  notice 
of  defective  brakes  on  the  car,  in-^ 
eludes  "constructive  or  imputed  notice 
or  knowledge  as  well  as  actual  notice 
or  knowledge."  Lake  Erie  &  W.  R. 
Co.  V.  Hennessey,  177  Ind.  64,  97  N.  E. 
331. 

49.  Pittsburgh,  C.  C.  &  St.  L.  R. 
Co.  V.  Ellis,  61  Ind.  App.  172,  110  N. 
E.  228. 

50.  Carter  v.  St.  Louis  S.  W.  Ry. 
Co.  (Tex.  Civ.  App.),  165  S.  W.  897, 
where  plaintiff  was  made  sick  by  a 
fire  near  a  freight  car  he  was  unload- 
ing, fell  into  it  and  was  burned. 

51.  Ariz. — Southern  Pac.  R.  Co.  v. 
Svendsen,  13  Ariz.  Ill,  108  Pac.  262. 
Ind.— Pennsylvania  Co.  v;  Dean,  92  Ind. 
459,  the  speed  of  the  train  should  be 
stated.  Neb.— Chicago,  R.  I.  &  P.  E. 
Co.  V.  Kerr,  74  Neb.  1,  104  N.  W.  49. 
Okla.— Chicago,  E.  I.  &  P.  R.  Co.  v. 
Matukas,  47  Okla.  302,  147  Pac.  103b, 
L.  R.  A.  1917C,  1066,  where  a  child 
was  forced  to  jump  from  a  moving 
train. 

[a]    Youth  or  inexperience  in  jump- 
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ing  from  moving  trains  need  not  be 
alleged.  Southern  P.  R.  Co.  v.  Svend- 
sen,  13   Ariz.   Ill,   108   Pac.   262.        \ 

[b]  "What"  Was  don©  in  ordering 
and  compelling  him  to  jump  from  the 
train  should  have  been  stated,"  where 
a  motion  to  make  more  definite  and 
certain  was  intprposed.  Pennsylvania 
Co.  V.  Dean,  92  Ind.  459. 

[cj     Details. — The  kind  of  train,  the 

I  name  of  the  employe  ejecting  him,  the 

time  of  day  at  which  he  was  ejected, 

need  not  be  averred.     Wabash  Ey.  Co. 

V.  Savage,  110  Ind.  156,  9  N.  E.  85. 

52.  Martin  v.  Northern  P.  E.  Co., 
51  Mont.  31,  149  Pac.  89.  And  see 
Cleveland,  C.  C.  &  St.  L.  E.  Co.  v. 
Means,  59  Ind,  App.  383,  104  N.  E. 
785,  108  N.  E.  375. 

[a]  Where  a  young  child  was  in- 
vited to  and  placed  in  the  engine 
by  the  engineer,  the  complaint  cannot 
be  said  to  be  based  on  the  doctrine  of 
the  "turntable"  cases.  Lovejoy  v. 
Denver  &  E.  G.  E.  Co.,  59  Colo.  222, 
146  Pac.  263,,  Ann.  Cas,  1916E,  1075, 
L.  E.  A.  1915E,  888. 

53.  Chicago,  B.  &  Q.  R.  Co.  v.  Grab- 
lin,  38  Neb.  90,  56  N.  W.  796,  57  N.  W. 
522,  where  a  young  child  was  run 
over. 

54.  U.  S.— Reynolds  v.  Mink,  111 
Fed.  692,  49  C.  C.  A.  549.  Ind.— Pitts- 
burgh, C.  C.  &  St.  L.  R.  Co.  V.  Foust, 
53  Ind.  App.  90,  99  N.  E.  493,  flying 
iswitch.  Ky.— Louisville,  H.  &  St.  L. 
R.  Co.  V.  Osborne,  149  Ky.  648,  149 
S.  W.  954. 

55.  Haley  v,  Missouri  Pac.  Ey.  Co., 
197  Mo.  15,  93  S.  W.  1120,  114  Am. 
St.  Edp.  743;  Houston  &  T.  C.  E.  Co. 
V.  O'Donnell  (Tex.  Civ.  App.),  90  S. 
W.  886.  \ 

[a]  Where  it  is  charged  that  a 
train  was  negligently  operated  at  an 
excessive  rate  of  speed  which  is  speci- 
fied, and  the  surrounding  conditions  are 
enumerated  a  cause  of  action  is 
stated.    Haley  v.  Missouri  Pac.  Ey.  Co., 
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speed,  without  giving  warning  signals  of  its  approach,^"  without 
proper  lights^'  or  lookout,^*  or  was  equipped  with  insufficient  brakes 
or  other  stopping  devices,^^  or  was  being  operated  in  violation  of  a 
statute  or  ordinance  f  that  defendant 's  employes  were  incompetent,^^ 
or  that  defendant's  watchman  failed  to  give  notice  of  the  approach 
of  a  train.^^ 

The  charge  of  negligence  may  be  based  upon  the  fact  that  the  in- 
jured person  was  seen  on  the  track  by  those  in  charge  of  the  train 
in  time  to  stop  and  avoid  the  injury,^^  though  in  most  jurisdictions 


197  Mo.   15,   93   S.  W.   1120,  114  Am. 
St.  Eep.  743. 

[b]  Common  law  negligence  in  oper- 
ating at  a  high  rate  of  speed  is 
charged  by  a  complaint  which  states 
the  necessary  facts  although  in  another 
paragraph  violation  of  an  ordinance 
regulating  the  speed  of  trains  is 
charged.  Haley  v.  Missouri  Pac.  Ey. 
Co.,  197  Mo.  15,  93  S.  W.  1120,  114 
Am.  St.  Rep.   743. 

56.  Ala. — Southern  E.  Co.  v.  Shipp, 
169  Ala.  327,  53  So.  150,  in  violation 
of  a  statute.  Del. — S&anlon  v.  Balti- 
more &  P.  E.  Co.,  2  Boyce  419,  79 
Atl.  211,  on  approaching  a  station. 
Ind.— Terre  Haute  &  I.  E.  Co.  v.  Gra- 
ham, 46  Ind.  239.  N.  0.— Fulp  v. 
Eoanoke  &  S.  E.  Co.,  114  N.  C.  697, 
19  S.  E.  362,  complaint  must  not  only 
allege  failure  to  give  warning  signals 
but  must  also  show  the  defendant's 
obligation  to  do  so.  Vt.; — Brothers' 
Admr.  v.  Eutland  E.  Co.,  71  Vt.  48, 
42  Atl.  980,  train  feeing  operated  back- 
wards. 

[a]  Although  a  duty  to  give  statu- 
tory warnings  is  not  owed  to  persons 
not  at  a  crossing,  an  allegation  that 
such  warnings  were  not  given  may  bo 
proper  as  showing  the  circumstances 
surrounding  the  accident.  Central  of 
Georgia  E.  Co.  v.  Brinson,  18  Ga.  App. 
113,  88'  S.  E.  1003:  Houston  &  T.  C. 
E.  Co.  V.  O'Donnell  (Tex.  Civ.  App.), 
90  S.  W.  886,  where  plaintiff  was  at 
the  time  of  his  injury,  between  the 
whistle  post  and  a  public  crossing. 

57.  Johnson  v.  Birmingham  Ey.,  L. 
&  P.  Co.,  149  Ala.  529,  43  So.  33,  a 
charge  of  operating  without  a  head- 
light does  not  state  a  cause  of  action 
in  favor  of  a.  trespasser. 

58.  Southern  E.  Co.  v.  Shipp,  169 
Ala.  327,  53   So.  150. 

[a]  Where  a  statute  adds  nothing 
to  the  existing  common  law  obligations 
of  a  railroad  as  to  the  proper  look- 
out to  be  maintained  it  need  not  be 


expressly  referred  to  in  a  complaint. 
East  Tennessee,  V.  &  G.  E.  Co.  v.  Pratt, 
85  Tenn,  9,  1  S.  W.  618. 

59.  Davis  v.  Arkansas  S.  E.  Co.,  117 
La.  320,  41  So.  587;  Hortenstein  v.  Vir- 
ginia C.  Ey.  Co.,  102  Va.  914,  47  S.  E. 
996. 

[a]  Details. — "  The  manner  in  which 
the  train  was  equipped  was  more 
peculiarly  within  its  own  knowledge 
than  the  knowledge  of  the  plaintiff, 
and  the  details  as  to  the  equipment 
come  more  prop^ly  from  it,  in  re- 
sponse to  the  charge  of  negligence 
than  they  would  from  the  plaintiff  in 
the  specification  of  negligence."  Cen- 
tral of  Ga.  E.  Co.  1".  Brandenburg,  129 
Ga.  115,  58  S.  E.  658. 
•  60.  Tennessee  Cent.  E.  Co.  v.  Bink- 
ley,  127  Tenn.  77,  153  S.  W.  59.  See 
Hortenstein  v.  Virginia  C.  Ey.  Co.,  102 
Va.  914,  47  S.  B.  996,  operation  in 
violation  of  a  Sunday  law. 

[a]  That  an  ordinance  covered  the 
place  where  the  injury  occurred,  must 
appear  from  the  facts  alleged.  Eos- 
siter  V.  Lake  S.  &  M.  S.  E.  Co,,  52 
Ind.  App.  88,  36  N.  E.  956. 

[b]  If  the  statute  contains  excep- 
tions, the  complaint  must  negative  the 
existence  of  facts  bringing  the  case 
within  the  exceptions  enumerated  in 
the  statute.  Hortenstein  v.  Virginia 
C.  Ey.  Co.,  102  Va.  914,  47  S.  E.  996. 

61.  See  Lovejoy  v.  Denver  &  E.  G. 
E.  Co.,  59  Colo.  222,  146  Pac.  263, 
Ann.  Cas.  1916E,  1075,  L.  R.  A,  1915E, 
888. 

62.  Spearhaus  v.  Terminal  R.  Assn., 
173  111.  App.  497. 

I  63.  Ky. — Murray  v.  Chesapeake  & 
O.  E.  Co.,  115  S.  W.  821,  where  plain- 

I  tiff  was  on   a  bridge.     Mo. — Smith   v. 

;  Wabash  E.  Co.,  129  Mo.  App.  413,  107 

I  S.  W.  22.  Va.— Norfolk  &  W.  E.  Co. 
V.  Stegall,  105  Va.  538,  54  S.  E.  19; 
Seaboard  &  E.  E.  Co.  v.  Joyner's 
Admr.,  92  Va.  354,  23  8.  E.  773. 

<     [a]    An  allegation  that  the  injury 
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an  allegation  that  defendant  could  have  seen  and  discovered  a  mere 
trespasser  ot  bare  licensee  upon  its  track  does  not  state  a  cause  of 
action/*  unless  it  also  appears  that  the  place  where  the  injury  was 
inflicted  was  a  place  at  which  the  presence  of  persons  on  the  track 
was  reasonably  to  be  anticipated.*" 

It  must  also  appear  that  the  injury  was  proximately  caused  by  the 
negligent  acts  set  forth.** 

Amendments  may  be  made  in  accordance  with  the  general  rules 
elsewhere  treated.*^ 

(II.)  Form  and  Sufficiency  of  Allegations.  ^-  While  a  general  allegation 
that  an  injury  was  negligently  inflicted  is  insufficient,**  where  the 


"might"  have  been  avoided  is  not  ad 
good  as  an  allegation  that  it  "would" 
have  been  avoided.  Alabama  G.  S.  E. 
Co.  V.  Burgess,  116  Ala.  509,  22  So. 
913. 

[b]  Discovery  of  Peril  of  Child. 
That  the  employe's  of  a  railroad  dis- 
covered that  a  child  could  not  or  would 
not  extricate  Tiimself  from  his  position 
of  peril,  need  not  be  alleged.  Southern 
E.  Co.  V.  Smith,  163  Ala.  174,  50  So. 
390. 

64.  U.  S. — Woodruff  v.  Northern 
Pac.  E,  Co.,  47  Fed.  689.  Ala.— Brown 
&  Flowers  v.  Central  of  Georgia  E.  Co., 
197  Ala.  71,  72  So.  366.  Ga.— Gulf  L. 
E.  Co.  V.  Way,  137  Ga.  109,  72  S.  E. 
917;  Georgia  Pac.  Ey.  Co.  v.  Eichard- 
son,  8"0  Ga.  727,  7  S.  E.  119.  Ky.— Mc- 
Quary  v.  Louisville  &  N.  E.  Co.,  128 
S.  W.  329.  Minn. — Anderson  v,  Min- 
neapolis, St.  P,  &  S.  S.  M.  E.  Co.,  103 
Minn.  224,  114  N.  W.  1123,  14  L.  E. 
A.  (N.  S.)  886.  Miss.— Mobile  &  O. 
E.  Co.  V.  Stroud,  64  Miss.  784,  2  So. 
171. 

Compare  Wilhelm  v.  Missouri,  O.  & 
G.  E.  Co.,  52  Okla.  317,  152  Pac.  1088; 
Patton  V.  Eailway  Co.,  89  Tenn.  370, 
15  S.  W.  919,  12  L.  E.  A.  184. 

Allegation  of  wilful  or  wanton  in- 
jury, see  infra,  VII,  I,  1,  a,   (III). 

[a]  Under  a  statute  requiring  a 
lookout  to  be  kept,  a  cause  of  action 
is  stated  where  plaintiff's  danger 
might  have  been  seen,  Lockard  v.  St. 
Louis  &  S.  F.  E.  Co.,  167  Fed.  675, 
construing  the  Arkansas  statute  and 
holding  that  it  creates  a  cause  of 
action  against  the  railroad  but  not 
against  the  engineer. 

65.  Macon  &  B.  Ey.  Co.  v.  Parker, 
127  Ga.  471,  56  S.  E.  616;  Crawford 
V.  Southern  Ey.  Co.,  106  Ga.  870,  33  S. 
E.  826. 

[a J    Although  the  customary  use  of 
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a  passageway  is  such  as  to  charge  de- 
fendant with  the  duty  of  anticipat- 
ing the  presence  of  persons  at  the 
place,  the  complaint  must  nevertheless 
allege  that  plaintiff  was  using  the 
passageway  in  the  customary  way. 
Southern  E.  Co.  v.  Stewart,  179  Ala. 
304,  60  So.  927. 

66.  Southern  B.  Co.  v.  Barber,  12 
Ga.  App,  286,  77  S.  E.  172;  Martin  v. 
Northern  P.  E.  Co.,  51  Mont.  31,  149 
Pac.  89. 

[a]  "Allegation  of  the  specific  neg- 
ligence which  caused  the  injury  is  a 
suficient  allegation  of  the  proximate 
cause."  Lake  Erie  &  W.  E..  Co.  v. 
Hennessey,  177  Ind.  64,  97  N.  E.  331. 

[b]  Acts  of  negligence  which  are 
not  a  proximate  cause  of  the  injury 
add  nothing  to  the  complaint  in  which 
they  are  set  out.  Chicago,  I.  &  L. 
Ey.  Co.  V.  Thrasher,  35  Ind.  App.  '58, 
73  N.  E.  829. 

67.  See  the  titles  "Amendments 
and  JeofaUs;"  "Parties;"  and  Chi- 
cago, St.  P.  M.  &  O.  E.  Co.  V.  Nel- 
son, 226  Fed.  708,  141  C.  C.  A.  464; 
Seaboard  Air  L.  Ey.  ■;;.  Jackson,  138 
Ga.  54,  74  S.  E.  775;  South  Carolina 
E.   Co.  V.  Nix,   68   Ga.  572. 

[a]  A  general  averment  of  negli- 
gence may  by  amendment  be  changed 
to  a  specific  averment.  Mirrieless  v. 
Wabash  E.  Co.,  163  Mo.  470,  63  S.  W. 
718. 

[b]  New  cause  of  action  cannot  bo 
set  up.  Chicago  &  G.  T,  E.  Co.  v.  Me- 
Donough,  112  111.  App.  315,  change 
from  simple  negligence  to  wilful  or 
wanton  act.  See  title  "New  Cause 
of  Action  or  Defense." 

68.  Gogol  V.  Baltimore  &  O.  E.  Co., 
226  Fed.  224.  See  generally  the  title 
"Negligence,"  and  compare  supra,  VII, 
K,  1,  a. 
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act  causing  the  injury  is  specified,  a  general  allegation  that  such  act 
was  negligently  done  is  good.°°  If,  however,  the  specific  acts  of 
negligence  relied  upon  are  set  forth,  they  control  the  general  aver- 
ment and  the  complaint  depends  upon  their  own  sufficiency.'"'  Several 
concurring  acts  of  negligence  all  of  which  may  be  true  and  either 
or  all  of  which  may  have  caused  the  injury  may  be  set  forth  in  one 
count."  Uncertain  and  indefinite  allegations  may  be  attacked  in  the 
usual  way."     That  the  negligent  acts  were  those  of  agents  or  em- 


69.  XT.  S. — Judge  v.  Pullman  Co., 
209  Fed.  10,  126  C.  C.  A.  152.  Ala. 
Southern  E.  Co.  v.  Stewart,  153  Ala. 
133,  45  So.  51;  Birmingham  Belt  R. 
Co.  V.  Drake,  1  Ala,  App.  354,  56 
So.   53.     Fla. — Butler  v.    Southern    E. 


Co.,  63  Fla.  95,  58  So.  225.  Ga.— Sims  ! 
V.  Western  &  A.  E.  Co.,  Ill  Ga.  820, 
35  S.  E.  696.  III.— Illinois  C.  E.  Co. 
V.  Aland,  192  111.  37,  61  N.  E.  450. 
Ind..— Cleveland,  C.  C.  &  St.  L.  E.  Co. 
V.  Berry,  152  Ind.  607,  53  N.  E.  415, 
46  L.  E.  A.  33;  Indiana  Union  Tr.  Co. 
V.  Hiatt  (Ind.  App.),  112  N.  E.  406; 
Pittsburgh,  C.  C.  &  St.  L.  E.  Co.  v. 
Ellis,  61  Ind.  App.  172,  110  N.  E. 
228.  Ky. — Chesapeake  &  O.  E.  Co.  v.  \ 
Dawson's  Admr.,  159  Ky.  296,  167  S. 
W.  125;  Pittsburgh,  C.  C.  &  St.  L.  E. 
Co.  V.  Schaub,  136  Ky.  652,  124  B.  W. 
885.  Ore. — Turney  v.  Southern  Pae. 
Co.,  44  Ore.  280,  75  Pac.  144,  76  Pae. 
1080;  Cederson  v.  Oregon  E.  &  Nav. 
Co.,  38  Ore.  343,  62  Pae.  637,  63  Pac. 
763.  Tenn. — Crowley  v.  Cincinnati,  N. 
O.  &  T.  P.  Ey.  Co.,  108  Tenn.  74,  65 
S.  W.  411;  Illinois  C.  E.  Co.  v.  Davis, 
104  Tenn.  442,  58  S.  W.  296.  W.  Va. 
Bias  V.  Chesapeake  &  0.  Ey.  Co.,  46 
"W.  Va.  349,  33  S.  E.  240.  Wis.— Green- 
man  V.  Chicago  &  N.  W.  E.  Co,,  100 
Wis.  188,  75  N.  W.  998. 

See  the  title  "Negligence,"-  and 
compare  supra,  VII,  H,  1,  a.  ' 

[a]  "It  is  not  sufficient  to  plead 
merely  that  the  plaintiff  was  injured 
by  the  negligence  of  the  defendant,  as 
the  term  would  be  applied  to  no  one 
act  of  either  commission  or  omission; 
nor  is  it  good  pleading  to  say  that 
the  defendant  did  an  act  whereby  the 
plaintiff  was  injured,  as  it  may  have 
been  accidental,  or  under  circumstances 
which  would  not  render  him  account- 
able. But  when  the  terms  'negli- 
.gence'  or  'carelessness'  are  applied  to 
the  act  which  conduces  to  the  injury, 
then  the  act  is  so  qualified  that  it  be- 
comes actionable,  and  forms  a  basis 
for    damages."      Cederson    v.    Oregon 


Nav.  Co.,  38  Ore,  343,  63  Pac.  637,  63 
Pac.  763. 

[bj  Allegation  that  defendant  neg- 
ligently ran  its  engine  upon  the  plain- 
tiff, is  suflacient.  Louisville  &  N.  E. 
Co.  V.  Dalton  (Ky.),  113  S.  "W.  842. 

70.  Ala.  —  Johnson  v.  Birmingham 
Ey.  L.  &  P.  Co.,  149  Ala.  529,  43 
So.  33.  Ind.— Cleveland,  C.  C.  &  St. 
L.  E.  Co.  V.  Berry,  152  Ind.  607,  53 
N.  E.  415,  46  L.  E.  A.  33.  Ky.— Mc- 
Quary  v.  Louisville  &  N.  E.  Co.,  128 
S.  W.  329;  Murray  v.  Chesapeake  & 
0.  E.  Co.,  115  S.  W.  821.  Mo.— Apple- 
gate  V.  Quincy,  O.  &  K.  C.  E.  Co.,  252 
Mo.  173,  158  S.  W.  376. 

71.  Halev  v.  Missouri  Pae.  Ey.  Co., 
197  Mo.  15,  93  S.  W.  1120,  114  Am. 
St.  Eep.  743.  , 

[a]  Illustration  of  Consistent 
Charges. — A  charge  that  defendant  was 
negligent  in  the  matter  of  speed  is 
not  inconsistent  with  a  charge  that  it 
failed  to  exercise  due  care  to  stop  the 
train  after  discovery  of  plaintiff's 
peril.  Haley  v.  Missouri  Pac.  Ey.  Co., 
197  Mo.  15,  93  S.  W.  1120,  114  Am. 
St.  Eep.  743. 

72.  See  the  title  "Certainty  In 
Pleading." 

[a]  Special  Demurrer. — Central  of 
Georgia  E.  Co.  v.  Prior,  142  Ga,  536, 
83  S.  E.  117;  Kemp  v.  Central  of  Ga. 
Ey.  Co.,  122  Ga.  559,  50  S.  E.  465. 

[b]  By  Motion.— Pittsburgh,  C.  C. 
&  St.  L.  E.  Co.  V.  Simons,  168  Ind. 
333,  79  N.  E.  911;  Cleveland,  C.  C. 
&  St.  L.  1^.  Co.  V.  Berry,  152  Ind. 
607,  53  N.  E.  415,  46  L.  E.  A.  33; 
Eathburn  v.  Burlington  &  M.  E.  E.  Co., 
16  Neb.  441,  20  N.  W.  390. 

[c]  Special  exceptions  may  be  in- 
terposed, in  some  states.  Lewis  v.  Gal- 
veston, H.  &  S.  A.  Ey.  Co.,  73  Tex. 
504,  11  S.   W.  528. 

[d]  Matters  peculiarly  within  the 
knowledge  of  the  railroad  company,  as 
the  condition  of  its  appliances,  will 
not  be  required  to  be  stated  with 
deflniteness,  by  the  plaintiff.    Cederson 
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ployes  need  not  be  alleged,"  though  this  may  properly  be  done/*  in 
which  event  their  names  need  not  be  given/^  nor  need  it  be  directly 
alleged  that  they  were  acting  within  the  scope  of  their  employment.''^ 
Where  the  injury  was  caused  by  the  acts  of  plaintiff  acting  under  the 
apprehension  of  sudden  danger,  facts  must  be  alleged  showing  just 
ground  for  the  apprehension,^'  and  that  the  acts  of  defendant  were 
the  producing  cause  of  the  dangerous  situation/*  The  basis  and 
theory  of  the  complaint  will  be  determined  from  all  of  the  allegations 
made,'^  and  its  allegations  will  be  construed  in  accordance  with  the 
general  rules  elsewhere  treated.*"  Defective  allegations  may  be  aided 
by  the  answer.*^ 

(III.)    Wilful  or  Wanton  Injury.  —  A  complaint  cannot  proceed  upon 


V.  Oregon  E.  &  Nav.  Co.,  38  Ore.  343, 
62  Pae.   637,  63  Pac.  763. 

[e]  If  the  uncertain  averment  is 
also  an  unnec'essaxy  one,  a  special  de- 
murrer will  not  lie  to  it.  Central  of 
Ga.  R.  Co.  V.  Brandenburg,  129  Ga. 
115,  58  S.  E.  658. 

73.  Chicago  &  A.  Ey.  Co.  v.  Cox, 
145  Fed.  157,  76  C.  C.  A.  127. 

74.  Negligence  of  the  railroad  com- 
pany is  charged  by  an  allegation  that 
the  acts  were  committed  by  its  ser- 
vants and  employes.  Linker  fc'.  Union 
Pac.  E.  Co.,  82  Kan.  580,  109  Pao. 
678. 

75.  Wabash  Ry.  Co.  v.  Savage,  110 
Ind.  156,  9  N.  E.  85. 

76.  Maysville  &  B.  S.  E.  Co.  v. 
Willis,  31  Ky.  L.  Eep.  1249,  104  8.  W. 
1016. 

[a]  Illustrations. — (1)  An  averment 
that  defendant  was  acting  ' '  through  its 
agents  and  servants,"  was  held  equiv- 
alent to  an  averment  that  it  was  "act- 
ing through  its  duly  authorized  agents 
and  servant's ' '  who  at  the  time  were 
acting  within  the  scope  of  their  em- 
ployment. Wabash  Ey.  Co.  v.  Savage, 
110  Ind.  156,  9  N.  B.  85.  (2)  And  an 
allegation  that  the  train  was  operated 
by  an  engineer  then  in  the  service 
and  acting  under  the  authority  of  the 
defendant  is  sufficient  as  an  allega- 
tion of  defendant's  responsibility  for 
the  injury.  Illinois  C.  E.  Co.  v.  Eob- 
inson,  189  Ala.  523,  66  So.  519.  And 
see  Neynian  v.  Alabama  G.  S.  E.  Co., 
172  Ala.  606,  55  So.  509,  Ann.  Cas. 
1913B,  232. 

77.  Mclntyre  v.  Galveston,  H.  &  S. 
A.  E.  Co.  (Tex.  Civ.  App.),  26  S.  W. 
632. 

78.  Mclntyre  v.  Galveston,  H.  &  S. 
A.  E.  Co.  (Tex.  Civ.  App.),  26  S.  W. 
632. 
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79.  Louisville  &  N.  E.  Co.  v.  Hol- 
land, 173  Ala.  675,  55  So.  1001. 

[a]  Where  no  averment  of  employ- 
ment is  made  and  there  is  no  neces- 
sary inference  of  employment  from  the 
facts  stated,  a  complaint  will  be  con- 
strued as  based  on  a  com'mon  law 
liability  and  not  on  an  employers' 
liability  statute.  Louisville  &  N.  E. 
Co.  V.  Holland,  173  Ala.  675,  55  So. 
1001. 

80.  See  the  title  "Construction  and 
Theory  of  Pleadings." 

[aj  Will  (1)  be  liberally  construed 
(Ind. — Chicago  &  I.  Coal  Ey.  Co.  v. 
McDaniel,  134  Ind.  166,  32  N.  E.  728, 
33  N.  E.  769.  Neb.— Eathburn  v.  Bur- 
lington &  M.  E,  E.  Co.,  16  Neb.  441, 
20  N.  W.  390.  Ore.— Cederson  v.  Ore- 
gon E.  &  Nav.  Co.,  38  Ore.  343,  62 
Pae.  637,  63  Pac.  763.  Vt.— Seymour 
V.  Central  Vt,  E.  Co.,  69  Vt.  555,  38 
Atl.  236),  especially  (2)  where  an  at- 
tack on  their  sufficiency  is  made  for 
the  first  time  after  verdict  or  on  ap- 
peal (Lake  Shore  &  M.  S.  E.  Co.  v. 
Enright,  227  111.  403,  81  N.  E.  374; 
Seibert  v.  Vandalia  E.  Co.,  179  111.- 
App.  617;  Chicago,  E.  I.  &  P.  R.  Co. 
V.  Kerr,  74  Neb.  1,  104  N.  W.  49.  See 
Chicago  &  W.  I.  E.  E.  Co.  v.  Gardanier, 
116  111.  App.  619),  though  (3)  in  ease 
of  ambiguity  or  uncertainty  that  con- 
struction least  favorable  to  the  pleader 
will  be  given  to  the  complaint.  Ala, 
Southern  R.  Co.  v.  Smith,  163  Ala.  174, 
50  So.  390;  Haley  v.  Kansas  City,  M. 
&  B.  R.  Co.,  113  Ala.  640,  21  So.  357. 
Ky.— McQuary  v.  Louisville  &  N.  B. 
Co.,  128  S.  W.  329.  Mich.— O 'Neil  v. 
Duluth,  S.  S.  &  A.  Ey.  Co.,  101  Mich. 
437,  59  N.  W.  836. 

81.  Chicago,  ■  E.  L  &  P.  E.  Co.  v. 
Kerr,  74  Neb.  1,  104  N.  W.  49. 
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the  theory  that  an  injury  was  inflicted  both  wilfully  and  negligently.'' 
If  it  appears  on  the  face  of  the  complaint  that  plaintiff  was  a  tres- 
passer,''  or  bare  licensee,'*  or  was  guilty  of  contributory  negligence,'^ 
facts  must  be  alleged  to  show  that  the  injury  suffered  by  him  was 
wilfully,  wantonly  or  intentionally  inflicted  by  the  defendant,'^  ov 
that  defendant  failed  to  exercise  due  care  after  discovery  of  plain- 
tiff's danger  and  position  of  peril,"  or  that  after  his  injury  defend- 
ant's servants  were  guilty  of  wanton  or  wilful  injury  in  their  care 
and  treatment  of  him."  Wilfulness  or  wantonness  need  not  be  charged 
in  express  terms,'^  it  is  sufficient  if  facts  are  alleged  from  which  they 
are  properly  to  be  implied.*"  Where  not  alleged  directly  it  must 
be  averred  that  after  the  presence  and  peril  of  the  injured  person 
became  apparent,  acts  were  performed  or  omitted,  with  the  knowledge 
that  they  would  probably  result  in  injury,  or  with  reckless  disregard 
of  their  consequences.®^    A  general  charge  of  wilfulness  or  wanton- 


82.  Wabash  R.  Co.  ■».  Erb,  36  Ind. 
App.  650,  73  N.  E.  939,  114  Am.  St. 
Rep.  392;  Dull  v.  Cleveland,  C.  C.  & 
St.  L.  R.  Co.,  21  Ind.  App.  571,  52 
N.  E.  1013;  Neary  v.  Northern  P.  R. 
Co.,  41  Mont.  480,  110  Pae.  226. 

[a]  Rule  of  Construction.  —  "The 
complaint  must  be  construed  upon  the 
theory  which  is  most  apparent  and 
clearly  outlined  by  the  facts  stated 
therein."  Dull  v.  Cleveland,  C.  C.  & 
St.  L.  Ey:  Co.,  21  Ind.  App.  571,  52 
N.  E.  1013.  And  see  Central  of  Geor- 
gia R.  Co.  V.  Moore,  5  Ga.  App.  562, 
63  S.  E.  642. 

83.  Slater  v.  Illinois  C.  E.  Co.,  209 
Fed.  480;  Whitehead  v.  St.  Louis  & 
S.  P.  R.  Co.,  179  Ala.  314,  60  So.  930; 
Haley  v.  Kansas  City,  M.  &  B.  R.  Co., 
113  Ala.  640,  21   So.  357. 

84.  Norfolk  &  W.  E.  Co.  v.  Stegall, 
105  Va.  538,  54  S.  E.  19;  Norfolk  & 
W.  R.  Co.  V.  Wood,  99  Va.  156,  37 
S.  E.  846. 

85.  Ala. — Louisville  &  N.  E.  Co.  «. 
Holland,  164  Ala.  73,  51  So.  365,  137 
Am.  St.  Rep.  25.  Cal. — Esrey  v.  South- 
ern Pae.  R.  Co.,  88  Cal.  399,  26  Pac. 
211.  lU.— Pittsburgh,  C.  C.  &  St.  L.  E. 
Co.  V.  Kinnare,  203  111.  388,  67  N.  E. 
826.  Minn. — Anderson  v.  Minneapolis, 
St.  P.  &  S.  S.  M.  R.  Co.,  103  Minn. 
224,  114  N.  W.  1123,  14  L.  R.  A.  (N. 
S.)   886. 

86.  Highland  Ave.  &  B.  R.  Co.  v. 
Robbins,  124  Ala.  113,  27  So.  422,  82 
Am.    St.   Rep.    153. 

87.  Ala. — Blackmon  v.  Central  of 
Ga.  R.  Co.,  185  Ala.  635,  64  So.  592; 
Central  of  Georgia  R.  Co.  v.  Black- 
mon,   169    Ala.   304,   53    So.    805.     Ga. 


Charleston  &  W.  C.  R.  Co.  v.  Johnson, 
1  Ga.  App.  441,  57  S.  E.  1064,  where 
cars  were  shifted  in  a  negligent  man- 
ner with  knowledge  that  boys  were 
riding  upon  them.  111. — Pittsburgh, 
C.  C.  &  St.  L.  R.  Co.  V.  Kinnare,  203 
111.  388,  67  N.  E.  826.  Minn.— Demaray 
r.  Great  Northern  E.  Co.,  114  Minn. 
496,  131  N.  W.  634,  where  plaintiff 
was  thrown  from  a  car  by  a  sudden 
setting  of  the  brakes.  Va. — Horten- 
stein  V.  Virginia  C.  Ry.  Co.,  102  Va. 
914,  924,  47  S.  il.  996. 

88.  Slater  v.  Illinois  C.  R.  Co.,  209 
Fed.  480. 

89.  Johnson  v.  Chicago,  St.  P.  M. 
&  O.  R.  Co.,  116  Iowa  639,  88  N.  W. 
811. 

90.  Southern  P.  R.  Co.  v,  Svendsen, 
13  Ariz.  Ill,  108  Pac.  262. 

91.  Ala. — Louisville  &  N.  R.  Co.  v. 
Mitchell,  134  Ala.  261,  32  So.  735; 
Alabama  G.  S.  R.  Co.  v.  Burgess,  116 
Ala.  509,  22  So.  913.  Ga.— Central  of 
Georgia  E.  Co.  v.  Moore,  5  Ga.  App. 
562,  63  S.  E.  642.  HI.— Pittsburgh, 
C.  C.  &  St.  L:  E.  Co.  V.  Kinnare,  203 
111.  388,  67  N.  E.  826.  Ind.— Ullrich 
V.  Cleveland,  C.  C.  &  St.  L.  R.  Co.,  151 
Ind.  358,  51  N.  E.  95;  Indianapolis 
Union  Ry.  Co.  v.  Boettoher,  131  Ind. 
82,  28  N.  E.  551;  Sherfey  v.  Evana- 
ville  &  T.  H.  E.  Co.,  121  Ind.  427, 
23  N.  E.  273.  Ky.— Louisville  &  N.  E. 
Co.  V.  Eaden,  122  Ky.  818,  93  S.  W. 
7,  6  L.  R.  A.   (N.  S.)   581. 

[a]  "There  are  two  ways  in  which 
wilful  and  wanton  injury  may  be  made 
to  appear:  First,  by  an  intentional  act 
^one  with  a  purpose  and  design  of  do- 
ing the  wrong  or  inflicting  the  injury 
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ness  is  sufficient,'^  though  specific  averments  control  general  state- 
ments,'^ and  the  mere  use  of  such  words  as  "wilfully,"  "wantonly," 
"carelessly,"  or  "recklessly"  does  not  affect  the  character  of  a  cause 
of  action  as  one  merely  for  simple  negligence,  where  the  acts  con- 
stituting the  cause  of  action  are  set  out,  since  those  words  will  be 
treated  as  surplusage.'* 


ensuing.  The  doing  of  such  an  act  the 
law  denominates  wilful — that  is,  done 
knowingly  and  purposely,  with  the  di- 
rect object  in  view  of  injuring  an- 
other; and,  second,  by  a  reckless  in- 
difference or  disregard  of  the  natural 
consequence  of  doing  an  act  or  omit- 
ting to  do  an  act,  which  is  by  some 
authorities  denominated  wanton  neg- 
ligence." Hazle  V.  Southern  Pae.  Co., 
173  Fed.  431.  And  see  Palmer  v.  Chi- 
cago, St.  L.  &  P.  E.  Co.,  112  Ind.  250, 
14  N.  E.  70. 

[b]  Iliustrationa — (1)  An  allega- 
tion that  a  train  was  wilfully  or  wan- 
tonly operated  at  an  unreasonable  rate 
of  speed  and  without  warning  signals 
at  a  place  at  which  the  presence  of 
persons  was  reasonably  to  be  an- 
ticipated (Southern  E.  Co.  v.  Fricks, 
196  Ala.  61,  71  So.  701;  Southern  E. 
Co.  V.  Hyde,  183  Ala.  346,  61  So.  77; 
Alabama  G.  S.  E.  Co.  v.  Guest,  136 
Ala.  348,  34  So.  968;  Haley  v.  Kansas 
City,  M.  &  B.  E.  Co.,  113  Ala.  640, 
21  So.  357.  But  see  Louisville  &  N.  E. 
Co.  V.  Mitchell,  134  Ala.  261,  32  So. 
735);  that  (2)  the  plaintiff  got  upon 
a  car  and  "was  wantonly  and  reck- 
lessly or  intentionally  injured  by  be- 
ing kicked,  knocked  or  shoved"  from 
the  car  (Highland  Ave.  &  Belt  E.  Co. 
V.  Eobinson,  125  Ala.  483,  28  So.  28), 
that  (3)  defendant's  employes  threw 
objects  at  the  person  killed  causing 
him  to  fall  upon  the  track  (Atlantic 
Coast  L.  E,  Co.  v.  McDonald,  135  Ga. 
635,  70  S.  E.  249),  is  sufficient  to 
charge  wilful  or  wanton  misconduct. 

[c]  To  charge  wilfulness  in  run- 
ning a  train  upon  a  trespasser  on  a 
bridge  or  trestle  from  which  he  could 
not  escape  it  must  appear  not  only 
that  the  presence  of  the  person  in- 
jured was  discovered,  but  that  when 
the  train  was  at  such  a  distance  from 
him  as  to  render  his  position  one  of 
peril,  the  engineer  failed  to  make  a 
reasonable  effort  to  stop  the  train. 
Ullrich  V.  Cleveland,  C.  C.  &  St.  L.  E. 
Co.,  151   Ind.  358,  51   N.  E.  95, 

[d]  Pleading  wilfulness,  generally, 
see  13  Standard  Proo.  356. 
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In  action  for  injuries  at  a  crossing, 
see  supra,  VII,  H,  1,  a,  (V). 

92.  Louisville  &  N.  E.  Co.  v.  Wil- 
liams, 183  Ala.  138,  62  So.  679,  Ann. 
Cas.  1915D,  483;  Southern  E.  Co.  v. 
Hyde,  183  Ala.  346,  61  So.  77. 

[a]  Malice  of  the  servant  is  not 
shown  by  an  allegation  that  the  injury 
was  inflicted  by  the  wiUul  act  of  de- 
fendant, through  the  act  of  its  ser- 
vant. Smith  V.  Louisville  &  N.  E.  Co., 
95  Ky.  11,  23  S.  W.  652. 

93.  Martin  v.  Union  Springs  &  N. 
E.  Co.,  163  Ala.  215,  50  So.  897;  Ull- 
rich V.  Cleveland,  C.  C.  &  St.  L.  E.  Co., 
151  Ind.  358,.  51  N.  E.  95;  Evans  v. 
Pittsburgh,  C.  C.  &  St.  L.  B.  Co.,  142 
Ind.  264,  41  N.  E.  537. 

[a]  Facts  Control  General  Charge. 
' '  When  a  count  charges  wantonness 
and  wilfulness  in  general  terms,  and 
then  sets  up  the  facts  upon  which  the 
charge  of  wantonness  and  wilfulness  is 
predicated,  the  facts  set  up  must,  in 
themselves,  show  wantonness  and  wil- 
fulness." Blackmon  v.  Central  of 
Georgia  Ey.  Co.,  185  Ala.  635,  64  So. 
592. 

94.  XJ.  S. — Hazle  v.  Southern  Pae. 
Co.,  173  Fed.  431;  Lockard  v.  St.  Louis 
&  S.  F.  E.  Co.,  167  Fed.  675;  Cleve- 
land, C.  C.  &  St.  L.  E.  Co.  V.  Tartt, 
99  Fed.  369,  39  C.  C.  A.  568,  49  L. 
E.  A.  98.  Ala.— Southern  E.  Co.  «; 
Bush,  122  Ala.  470,  26  So.  168.  Seo 
Neyman  v.  Alabama  G.  S.  E.  Co.,  172 
Ala.  606,  55  So.  509,  Ann.  Cas.  1913E, 
232.  Ind.— Ullrich  v.  Cleveland,  C.  C. 
&  St.  L.  E.  Co.,  151  Ind.  358,  51  N. 
E.  95.  Minn. — Demaray  v.  Great  North- 
ern E.  Co.,  114  Minn.  496,  131  N.  W. 
634.  Mont. — Neary  v.  Northern  P.  E. 
Co.,  41  Mont.  480,  110  Pae.  226. 

But  see  Davis  v.  Arkansas  S.  E.  Co., 
117  La.  320,  41  So.  587. 

[a]  Although  such  general  words 
are  used,  an  allegation  (1)  that  a  train 
was  operated  at  an  unreasonable  or 
unlawful  rate  of  speed  (Dull  v.  Cleve- 
land, C.  C.  &  St.  L.  E.  Co.,  21  Ind. 
App.  571,  52  N.  B.  1013);  or  (2)  with- 
out giving  warning  of  its  approach 
(Sherfey  v.  Evansville  &  T.  H.  E.  Co., 
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(IV.)  ITegativing  Contributory  Negligence.  —In  accordance  with  the 
general  rules  elsewhere  treated,®'  the  complaint  need  not,  in  most 
jurisdictions,  show  that  the  person  injured  was,  at  the  time  of  the 
injury,  in  the  exercise  of  ordinary  care  for  his  own  safety,^*  or  that 
by  the  exercise  of  ordinary  care  he  could  not  have  avoided  the  in- 
jury." 

b.  Answer.  —  Where  an  affirmative  defense  is  relied  upon,  it  must 
be  specially  pleaded,''  and  facts  and  not  conclusions  must  be  set 
forth,'®  and  the  allegations  must  be  definite  and  certain.^ 

2.  Issues,  Proof  and  Variance.  —  The  proof  must  be  confined  to 
the  issues  made,^  and  it  need  establish  only  the  material  facts  in  is- 


121  Ind.  427,  23  N.  E.  273,  and  see 
Hazle  V.  Southern  Pac.  Co.,  173  Fed. 
431);  or  (3)  -without  lights  or  a  look- 
out (Martin  v.  Union  Springs  &  N.  "R. 
Co.,  163  Ala.  215,  50  So.  897);  or  (4) 
with  a  plank  projecting  from  a  car 
(Haley  v.  Kansas  City,  M.  &  B.  E. 
Co.,  113  Ala.  640,  21  So.  357);  merely 
states  a  cause  of  action  for  simple 
negligence. 

[b]  "The  word  'recklessly'  when 
used  conjunctively  with  'wantonly' 
always  means  something  more  than 
'negligently.'  The  two  words  thus 
conjoined  can  never  import  less  than 
such  conscious  disregard  of  and  in- 
difference to  the  probable  consequences 
of  the  act  to  which  they  refer  as  is 
the  legal  equivalent  of  wilful  miscon- 
duct and  intentional  wrong."  High- 
land Ave.  &  Belt  B.  Co.  v.  Eobinson, 
125  Ala.  483,  28  So.  28. 

[e]  Bepugnancy. — An  allegation  that 
the  injury  was  caused  "negligently, 
catelessly,  and  wilfully"  is  lad  for 
repugnancy.     Southern  E.  Co.  v.  Bush, 

122  Ala.  470,  26  So.  168. 

95.  See  the  title  "Negligence," 
and  supra,  VII,  H,  1,  a,  (VII). 

96.  Ala.— Nashville,  C.  &  St.  L.  E. 
Co.  V.  Wallace,  164  Ala.  209,  51  So. 
371.  Ga.— Lamb  v.  Hall,  145  Ga.  331, 
89  S.  E.  193;  Central  of  Ga.  E.  Co. 
V.  Brandenburg,  129  Ga.  115,  58  S.  E. 
658;  Eoy  v.  Georgia  B.  &  Bkg.  Co.,  17 
Ga.  App.  34,  86  S.  E.  328.  Ind.— Soufh- 
ern  Indiana  E.  Co.  v.  Peyton,  157  Ind. 
690,  61  N.  E.  722;  Indiana  Union  Tr. 
Co.  V.  Hiatt  (Ind.  App.),  112  N.  E. 
406;  Wabash  E.  Co.  v.  Brb,  36  Ind. 
App.  650,  73  N.  B.  939,  114  Am.  St. 
Eep.  392.  Ky. — Murray  v.  Chesapeake 
&  O.  E.  Co.,  115  S.  W.  821.  Tenn. 
Illinois  C.  E.  Co.'i).  Davis,  104  Tenn. 
442,  58  S.  W.  296.  '  But  see  Patton 
V.  Eailway  Co.,  89  Tenn,  370,  15  S,  W, 


919,  12  L.  E.  A.  184.  Vt.— Brothers ' 
Admr.  v.  Eutlaud  E.  Co.,  71  Vt.  48, 
42  Atl.  980. 

97.  Lamb  v.  Hall,  145  Ga.  331,  89 
S.  E.  193. 

98.  Bluedorn  v.  Missouri  P.  By.  Co., 
121  Mo.  258,  25  S.  W.  943  (that  an 
ordinance  fixing  speed  limit  of  trains 
was  unreasonable  and  invalid) ;  Texas 
&  P.  E.  Co.  V.  Black,  23  Tex.  Civ. 
App.  119,  57  S.  W.  330,  collusion  be- 
tween trespasser  allowed  to  ride  on  a 
freight  train  and  the  brakeman. 

[a]  If  reliance  is  placed  on  an  ex- 
ception or  proviso  in  a  statute  the  de- 
fense must  be  specially  pleaded.  Pow- 
ers V.  Norfolk  8.  E.  Co.,  166  N.  C. 
599,  82  S.  E.  972. 

99.  Alabama  Great  S.  E.  Co.  v. 
Poley,  195  Ala.  391^  70  So.  726  (as 
to  plaintiff's  duty  to  keep  a  lookout 
for  approaching  cars) ;  Southern  E.  Co. 
V.  Harrison,  191  Ala.  436,  67  So.  597; 
Brown  v.  St.  Louis  &  S,  F.  E.  Co., 
171  Ala.  310,  55  So.  107,  contributory 
negligence. 

[a]  An  allegation  that  the  person 
injured  was  a  trespasser  is  sufacient. 
Liverett  v.  Nashville,  C.  &  St.  L.  Ey. 
Co.,  186  Ala.  Ill,  65  So.  54. 

[b]  Plaintiff's  knowledge  of  his 
peril  must  be  •  made  to  appear  in  a 
plea  of  contributory  negligence  where 
his  action  is  based  on  injury  to  him 
after  his  peril  was  discovered  by  de- 
fendant. Louisville  &  N.  E.  Co.  v. 
Turney,  183  Ala.  398,  62  So.  885;  Ala- 
bama Great  S.  E.  Co.  v.  Smith,  178 
Ala.  613,  59  So.  464;  Central  of  Geor- 
gia E.  Co.  V.  Blackmon,  169  Ala.  304, 
53  So.  805;  Nashville,  C.  &  St.  L.  E. 
Co.  V.  Wallace,  164  Ala.  209,  51  So. 
371. 

1.    Louisville  &  N.  E.  Co.  v.  Jones, 
191  Ala.  484,  67  ^o.  691. 
3.    m. — Illinois  C.  E.   Co.  v.  Ander- 
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sue.'  Slight  discrepancies  between  the  allegations  of  the  complaint  and 


son,  184  111.  294,  56  N.  E.  331.  Ky. 
Dilas'  Admr.  v.  Chesapeake  &  0.  R. 
Co.,  24  Ky.  L.  Eep.  1347,  71  S.  W. 
492.  Mo. — Feeback  v,  Missouri  P.  E. 
Co.,  167  Mo.  206,  66  S.  W.  965;  Skip- 
ton  V.  St.  Joseph  &  G.  I.  By.  Co.,  82 
Mo.  App.  134.  N.  C— Cogdell  v.  Wil- 
mington &  W.  E.  Co.,  130  N.  C.  313, 
41  S.  E.  541.  S.  C— Jones  v.  Charles- 
ton &  W.  C.  E.  Co.,  65  S.  C.  410,  43 
S.  B.  884;  Smalley  v.  Southern  E.  Co., 
57  S.  C.  243,  35  S.  E.  489. 

[a]  The  plea  of  "not  guilty"  puts 
in  issue  all  material  averments  of  the 
complaint.  Johnson  v.  Birmingham 
Ey.,  L.  &  P.  Co.,  149  Ala,  529,  43 
So.  33;  Alabama  G.  S.  E.  Co.  v.  Bur- 
gess, 116  Ala.  509,  22  So.  913;  Butler 
V.  Southern  E.  Co.,  63  Fla.  95,  58  So. 
225;  Smith  v.  Chamberlain,  38  S.  C. 
529,  17  S.  E.  371,  19  L.  E.  A.  710. 
See  the  title  "Denials." 

[b]  Facts  showing  that  the  risk 
was  incurred  by  the  person  injured 
may  be  proven  under  a  general  denial. 
Pittsburgh,  C.  C.  &  St.  L.  E.  Co.  v. 
HofEman,  57  Ind.  App.  431,  107  N.  E. 
315.  -Compare  Missouri,  K.  &  T.  Ey. 
Co.  V.  KinBlow  (Tex.  Civ.  App.),  172 
S.  W.  1124. 

[o]  Under  a  denial  that  a  statute 
or  ordinance  was  in  force  at  the  time 
and  place  specified,  it  cannot  be  urged 
that  it  was  unreasonable  or  void. 
Neary  v.  Northern  P.  E.  Co.,  41  Mont. 
480,  110  Pae.  226. 

[d]  Evidence  of  special  defences 
which  were  not  pleaded,  is  inadmis- 
sible. Idaho  &  W.  N.  E.  E.  v.  "Wall, 
184  Fed.  677,  106  C.  C.  A.  631  (that 
the  person  injured  was  a  bare  li- 
censee); Texas  &  P.  E.  Co.  ■;;.  Black, 
23   Tex.   Civ.  App.   119,  57  S.   W.   330. 

[e]  Rules  and  regulations  of  the 
defendant  company,  as  to  the  manage- 
ment of  its  trains  are  adopted  for  the 
benefit  of  passengers  and  employes  and 
are  irrelevant  in  actions  brought  for 
injuries  to  trespassers.  Burg  v.  Chi- 
cago, E.  I.  &  P.  Ey.  Co.,  90  Iowa 
106,  57  N.  W,  680,  48  Am.  St.  Eep. 
419. 

'  [f]  Proof  of  a  custom  of  conductors 
to  delegate  to  brakemen  authority  to 
remove  trespassers  from  trains  is  ad- 
missible under  an  allegation  that  the 
brakeman  was  acting  within  the  scope 
of  his  authority.  Houston  &  T,  C. 
Vol.  SXII 


E.  Co.  V.  Eutherford,  94  Tex.  518,  62 
S.  W.  1056. 

[g]  Where  a  recovery  is  sought  on 
the  ground  of  defendajit's  negligence 
after  discovery  of  plaintiff's  peril  the 
question  whether  the  train  was  run- 
ning at  an  unreasonable  rate  of  speed 
is  not  in  issue.  Helms  v.  Central  of 
Ga.  E.  Co.,  188  Ala.  393,  66  So.  470. 

[h]  The  rate  of  speed  of  the  train 
is  not  material  in  an  action  by  a  tres- 
passer in  the  absence  of  evidence  of 
an  intentional  or  wilful  act.  Palmer 
V.  Chicago,  St.  L.  &  P.  E.  Co.,  112  Ind. 
250,  14- N.  E.  70.  See  Blanchard  v. 
Lake  Shore  &  M.  S.  Ey.  Co.,  126  III. 
416,  18  N.  E.  799,  9  Am.  St.  Eep. 
630;  Illinois  C.  E.  Co.  v.  Godfrey,  71 
111.   500,   22   Am.   Eep.   112. 

3.  East  St.  Louis  0.  K.  Co.  v.  Alt- 
gen,  210  111.  213,  71  N.  E.  377. 

[a]  Where  allegations  as  to  the  vio- 
latdou  of  an  ordinance  are  merely  cumu- 
lative to  the  statement  of  a  common 
law  action  for  negligence  they  are  not 
required  to  be  proven.  Anderson  v. 
Union  Terminal  E.  Co.,  161  Mo.  411, 
61  S.  W.  874. 

[b]  Where  the  excessive  rate  of 
speed  of  the  train  is  charged  as  the 
specific  act  of  negligence  causing 
plaiutiflE's  injury,  other  .acts  of  neg- 
ligence pleaded  as  accompanying  it, 
need  not  be  proved.  Colorado  Midland 
E.  Co.  V.  Bobbins,  30  Colo.  449,  71 
Pac.   371. 

[e]  Proof  that  the  engine  struck  a 
ladder  carried  by  a  person  is  BufScient 
proof  of  an  averment  that  it  collided 
with  him.  Spearhaus  v.  Terminal  E. 
Assn.,  173  111.  App.  497. 

[d]  Allegation  that  plaintiff  was  in- 
jured while  attempting  to  get  oiT  the 
car  as  ordered  by  the  conductor,  by 
being  struck  by  a  building  in  close 
proximity  to  the  track  does  not  sup- 
port the  theory  advanced  at  the  trial 
that  he  was  injured  by  being  violently 
pushed  off  the  moving  car  by  defend- 
ant's employes.  Chicago  &  6.  T.  E. 
Co.  V.  McDonough,   112   111.   App.   315. 

[e]  Where  there  are  two  engines 
and  two  engineers  on  the  train  in- 
flicting the  injury,  proof  of  negligence 
on  the  part  of  either  engineer  will 
sustain  a  recovery.  Herring  v.  Louis- 
ville &  N.  E.  Co.,  195  Ala.  422,  70 
So.   749. 

[fj    That  an  engine  was  propelled 
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the  proof  will  be  disregarded,*  but  a  material  variance  will  defeat 
a  recovery.®  A.  ease  can  be  submitted  to  the  jury  only  upon  the 
theory  embodied  in  the  pleadings,^  whether  that  be  negligence  or 
wilful  injuryj    If  specific  acts  of  negligence  are  pleaded,  a  Recovery 


"with  great  force"  against  a  car  ia 
established  by  evidence  that  "the 
force  was  sufficient  to  suddenly  move 
the  car  upon  which  the  plaintiff  was 
in  the  act  of  climbing."  Illinois  C. 
R.  Co.  V.  Aland,  192  111.  37,  61  N.  E. 
450. 

[g]  'Where  a  wanton  or  wilful  act 
is  diaxged,  .actual  participation  of  the 
■defendant  in  the  wrongful  act  must  be 
established.  Southern  R.  Co.  v.  Yancy, 
141  Ala.  246,  37  So.  341;  Central  of 
Georgia  R.  Co.  v.  Freeman,  140  Ala. 
581,  37  So.  387. 

4.  U.  S.— Texas  &  P.  R.  Co.  v.  Wil- 
liams, 62  Fed.  440,  10  C.  C.  A.  463. 
Ala. — Illinois  C.  R.  Co.  v.  Robinson, 
189  Ala.  523,  66  So.  519;  Nashville, 
C.  &  St.  L.  R.  Co.  V.  Wallace,  164 
Ala.  209,  51  So.  371,  as  to  the  nature 
of  the  injuries  sustained.  IVCich. — Tubbs 
V.  Michigan  C.  R.  Co.,  107  Mich.  108, 
64  N.  W.  1061,  61  Am.  St.  Rep.  320. 
Mo. — Meyers  v.  Chicago,  B.  &  Q.  R. 
Co.,  171  Mo.  App.  283,  157  S.  W.  362. 
Pa. — MeConnell  v.  Pennsylvania  R.  Co., 
223  Pa.  442,  72  Atl.  849.  Tex.— St. 
Louis  S.  W.  Ry.  Co.  v.  Smith  (Tex. 
*Civ.  App.),  153  S.  W.  391;  Houston, 
E.  &  W.  T.  R.  Co.  V.  Ollis,  37  Tex. 
Civ.  App.  231,  83  S.  W.  850.  Wash. 
Baird  v.  Northern  P.  R.  Co.,  78  Wash. 
07,  138  Pae.  325. 

[a]  There  is  no  material  variance  , 
where    (1)    the   allegation   is   that    de- ! 
fendant    knew    of    plaintiff's    position 
of  peril  and  the  proof  is  that  in  the 
exercise   of  reasonable   care  he   should 
have  known   of  it    (St.   Louis  &  S.  F.  ! 
R.   Co.   ■;;.    Cole,   49    Okla.   1,   149   Pac.  j 
872,    L.    R.    A.    1915F,    866.      Compare , 
Whitehead    v.    St.    Louis    &    S.    F.    R.  ' 
Co.,  179  'Ala.  314,  60  So.  930) ;  where 
(2)  the  allegation  is  that  plaintiff  was 
at  work  on   defendant 's  premises  and 
the  proof  is  that  he  was  on  his  way 
to   work.      Spearhaus    v.    Terminal    R.  | 
Assn.,  173  111.  App.  497. 

[b]  Where  the  case  is  tried  upon 
the  theory  that  the  proof  is  within  the 
Issues,  the  court  will  be  especially  lib- 
eral  in  construing  the  petition.  Myers 
V.  Chicapfo,  B.  &  Q.  R.  Co.,  171  Mo. 
App.  283,  157  S.  W.  362. 

[e]    On  3,ppeal  a  question  of  vari- 


ance not  urged  at  the  trial  will  not 
be  considered.  Seibfert  v.  Vandalia  R. 
Co.,  179  111.  App.  617.        , 

5.  Ala. — Choate  v.  Alabama  G.  S.  R. 
Co.,  170  Ala.  590,  54  So.  507  (allega- 
tion that  plaintiff  was  a  licensee  and 
proof  that  he  was  an  employe  of  de- 
fendant) ;  Alabama  G.  8.  R.  Co.  v. 
Burks,  148  Ala.  113,  41  So.  638;  High- 
land Ave.  &  B.  R.  Co.  v.  Maddox,  100 
Ala.  618,  13  So.  615,  variance  as  to 
place  where  .accident  took  place.  Ga. 
Louisville  &  N.  R.  Co.  v.  Varner,  129 
Ga.  844,  60  S.  E.  162,  proof  that 
plaintiff  was  standing  partly  outside  of 
the  door  of  a  freight  car  and  allega- 
tion that  he  was  in  the  car.  Mo. — Fee- 
back  V.  Missouri  Pac.  R.  Co.,  167  Mo. 
206,  66  S.  W.  965;  Graney  v.  St.  Louis, 
L  M.  &  S.  R.  Co.,  157  Mo.  666,  57 
S.  W.  276,  50  L.  R.  A.  153,  allegation 
that  a  person  was  drawn  to  a  train 
by  auction  and  proof  that  wind  blew 
him  over. 

[a]  The  test  to  be  applied  is  wheth- 
er, "if  another  suit  should  be  insti- 
tuted by  the  plaintiff,  alleging  the 
facts  introduced  in  evidence  upon  the 
trial  of  this  case,  the  allegations  of 
the  petition  in  the  present  case  would 
enable  the  defendant '  to  plead  a  for- 
mer judgment  in  defense  of  the  second 
action."  Louisville  &  N.  R.  Co.  v. 
Varner,  129  Ga.  844,  60  S.  E.  162. 

6.  Palmer  v.  Chicago,  St.  L.  &  P. 
R.  Co.,  112  Ind.  250,  262,  14  N.  E. 
70;  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Matukas,  47  Okla.  302,  147  Pac.  1038, 
L.  R.  A.  1917C,  1066. 

[a]  Under  an  allega,tion  that  de- 
fendant's employes  failed  to  see  plain- 
tiff on  the  track  the  issue  whether  a 
proper  lookout  was  kept  for  persons  on 
the  track  is  properly  submitted  to  the 
jury.  McMarshall  v.  Chicago,  R.  I.  & 
P.  R.  Co.,  80  Iow,a  757,  45  N.  W.  1065, 
20  Am.  St.  Rep.  445. 

[b]  A  special  issue  as  to  the  last 
clear  chance  doctrine  need  not  be 
passed  upon  by  the  jury  where  it  finds 
the  defendant  guilty  of  negligence  and 
plaintiff  free  from  contributory  negjli- 
genee.  Harris  v.  Atlantic,  C.  L.  R.  Co., 
132  N.  C.  160,  43  S.  E.  589. 

7.  Chicago,  B.  I.   &  P,   R.    Co.    v. 
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cannot  be  had  upon  proof  of  other  negligent  acts,*  without  an  amend- 
ment of  the  complaint,*  hut  under  a  general  averment  of  negligence 
proof  of  any  specific  act  falling  within  the  general  averment,  is  per- 
missible." Under  an  allegation  that  a  train  was  negligently  operated, 
proof  that  defendant's  employes  failed  to  exercise  reasonable  care  to 
avoid  injuring  plaintiff  after  discovering  his  peril,  is  admissible.^^ 
Where  degrees  of  negligence  are  recognized,  under  an  allegation  of 
gross  negligence  a  recovery  may  be  had  for  negligence  of  any  lesser 
degree.'^  Lack  of  reasonable  care  may  sometimes  appear  from  the 
nature  of  the  injury,  and  the  means  by  which  it  was  inflicted.^^ 
3.    Province  of  Judge  and  Jury.  —  a.    In  GeneraU^  —  "While  it  is 


Matukas,  47  Okla.  302,  147  Pae.  1038, 
L.  E.  A.  1917C.  1066. 

8.  U.  S. — Atwood  V.  Chicago,  E.  I. 
&  P,  R.  Co.,  72  Fed.  447.  Ala.— Louis- 
ville &  N.  E.  Co.  v.  Jones,  191  Ala. 
484,  67  So.  691.  Ky. — Murray  v. 
Chesapeake  &  O.  E.  Co.,  115  S.  W. 
821.  Mo. — De  Bolt  v.  Kansas  C,  Ft, 
S.  &  M.  E.  Co.,  123  Mo.  496,  27  S.  Tf. 
575;  Price  v.  St.  Louis,  K.  C.  &  N.  E, 
Co.,  72  Mo.  414.  Ore. — Martini  v.  Ore- 
gon-W.  E.  &  N.  Co.,  73  Ore.  283,  144 
Pac.  104.  S.  C. — Burford  v.  Seaboard 
A.  L.  By.,  100  S.  C.  177,  84  S.  E. 
712. 

[a]  A  charge  that  the  injury  was 
caused  hy  the  negligent  switching  of 
a  car  is  broad  enough  "to  include  the 
use  of  a  defective  brake,  as  well  as 
the  failure  to  use  a  proper  brake." 
Linker  v.  Union  Pac.  E.  Co.,  82  Kan. 
580,  109  Pac.  678. 

[b]  Evidence  that  a  whistle  was 
defective  is  inadmissible  where  the 
negligence  charged  is  .a  failure  to 
blow  the  whistle.  Gulf,  C.  &  8,  F.  E. 
Co.  V.  Scott  (Tex.  Civ.  App.),  27  S.  W, 
827. 

[c]  Evidence  that  If  a  careful  look- 
out had  been  maintained  plaintiff 
would  have  been  seen  and  the  injury 
avoided  is  inadmissible  under  allega- 
tions of  specific  negligence  in  failiiig 
to  give  warning  signals  and  operating 
at  an  unreasonable  rate  of  speed.  Chi- 
cago, B.  &  Q.  E.  Co.  V.  Grablin,  38  Neb. 
90,  56  N.  W.  796,  57  N.  W.  522. 

9.  Brown  v.  St.  Louis,  I.  M.  &  S. 
Ey.  Co.,  52  Ark.  120,  12  S.  W.  203. 

10.  Oldfield  V.  New  York  &  H.  E. 
Co.,  14  N.  Y.  310;  St.  Louis  &  S.  W. 
E.  Co.  V.  Holmes  (Tex.  Civ.  App.),  49 
S.   W.  658.  . 

fal  Under  an  allegation  that  de- 
fendant "so  carelessly  and  negligently 
conducted,  managed,  and  propelled  said 
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car"  that  it  ran  against  and  injured- 
plaintiff,  proof  of  "any  acts  of  care- 
lessness and  negligence  in  conducting, 
managing  and  propelling  the  cars  at 
the  time  and  place  mentioned"  was 
held  admissible.  St.  Louis,  A.  &  T. 
E.  Co.  V.  Taylor,  5  Tex.  Civ.  App.  668, 
24  S.  W.  975. 

H.  Ala. — Brown  &  Flowers  v.  Cen- 
tral of  Georgia  E.  Co.,  197  Ala.  ,  71, 
72  So.  366.  Ky.— Louisville,  H.  &  St. 
L.  E.  Co.  V.  Osborne,  149  Ky.  648,  149 
S.  W.  954.  Mo. — Fleming  v.  Louisiana 
&  M.  B.  E.  Co.,  263  Mo.  180,  172  S. 
W.  355;  Hanlou  v.  Missouri  P.  E.  Co., 
104  Mo.  381,  16  S.  W.  233. 

And  see  Jones  v.  Chicago  6.  W.  E. 
Co.,  97  Neb.  306,  149  N.  W.  81^.  Com- 
pare Hart  V.  Northern  Pae.  E.  Co.,  196. 
Fed.  180,  116  C.  C.  A.  12;  Sanchez  v. 
San  Antonio  &  A.  P.  E.  Co.,  88  Tex. 
117,  30  S.  W.  431. 

12.  Neary  v.  Northern  P.  E.  Co., 
41  Mont.  480,  110  Pac.  226. 

13.  Cleveland,  C.  C.  &  St.  L.  E. 
Co.  V.  Berry,  152  Ind.  607,  53  N.  K. 
415,  46  L.  E.  A.  33  (where  plaintiff's 
injury  was  caused  by  an  iron  pin  which 
was  shaken  from  an  engine  tender) ; 
Tateman  v.  Chicago,  E.  I.  &  P.  Ey. 
Co.,  96  Mo.  App.  448,  70  S.  W.  514, 
where  a  freight  car  door  fell  while 
the  car  was  being  unloaded.  And  see 
Pittsburgh,  C,  C.  &  St.  L.  E.  Co.  v. 
Hoffman,  57  Ind.  App.  431,  107  N.  E. 
315,  where  plaintiff  was  injured  by  a 
piece  of  coal  falling  from  a  train. 

[a]  The  fact  that  a  person  was 
killed  by  the  operation  of  a  train 
raises  a  presumption  of  negligence 
under  some  statutes.  Sims  v.  Western 
&  A.  E.  Co.,  Ill  Ga.  820,  35  S.  E. 
696.  '  ' 

14.  See  generally  the,  title  "Prov- 
ince of  Judge  and  Jury.", 
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for  the  jury  to  ascertain  the  facts  and  conditions  under  which  an 

injury  was  sustained,  the  question  of  whether  the  acts  of  defendant 
were  violative  of  any  duty  owed  by  it  to  the  person  injured  is  for 
the  court  to  determine.^'  Where  the  evidence  is  conflicting  or  differ- 
ent conclusions  might  reasonably  be  drawn  from  it,  a  question  for  the 

jury  is  presented,^^  as  to  whether  the  act  charged  was  actually  com- 
mitted,^^ was  of  a  negligent  eharacter,^^  and  was  the  proximate  cause 

of  the  injury.^®    But  if  the  facts  are  undisputed  and  only  one  de- 

15.  Ind. — Cleveland,  C.  C.  &  St.  L.  jury  of  the  question  whether,  for  a 
E.  Co.  V.  Means,  59  Ind.  App.  383,  104  collision  caused  by  such  engine,  de- 
N.  E.  785,  108  N.  B.  375.  Md. — Mum-  fendants  were  responsible.  Hunt  v. 
maugh  V.  Western  Md.  B.  Co.,  98  Md.  Philadelphia  &  E.  E.  Co.,  224  Pa.  604, 
125,    56    Atl,    394,    103    Am.    St.    Eep.  73  Atl.  968. 

388.    Mo. — Dunscomb  v.  Lusk,  195  Mo.        [b]     Where  a  person  was  found  dead 

App.  344,  190  S.  W.  397.     Okla. — Chi-  on  the  basement  floor  of  a  station,  the 

cago,  E.  I.  &  P.  E.  Co.  V.  Barton,  159  question  whether  he  died  from  natural 

Pac.  250,  causes  or  fell  down  an  unguarded  stair- 

16.  U.  S.— Chicago,  St.  P.  M.  &  0.  way  is  for  the  jury.  Falk  v.  Chicago 
E.  Co.  V.  Nelson,  226  Fed.  708,  141  &  N.  W.  E.  Co.,  133  Minn.  41,  157 
C.    C.    A.    464;     Southern    E.     Co.     v.  N.  W.  904. 

Smith,  214  Fed.  942,  131  C.  C.  A.  238:        18.    Ga.— Eandolph   v.   Seaboard    A. 

Smith  V.  Baltimore   &   O.   E.   Co.,   210  L.  Ey,  Co.,  134  Ga.  352,  67  S.  E.  933. 

Fed.   414,   127   C.   C.   A.   146;    Hart  v.  HI.— Eeidel  v.  Chicago,  E.  I.  &  P.  E. 

Northern   Pac.    E.    Co.,   196   Fed.    180,  C"-.  144  111.  App.  424.     Me.— Wood  v. 

116   C.   C.   A.   12.     Ark.— St.  Loiiis,  I.  Maine  Central  E.  Co.,  113  Me.  569,  94 

M.   &   S.   E.   Co.   V.   Coleman,   97   Ark.  ^tl-    948,   whether   horses    which    ran 

438,    135    S.    W.     338.       Ky.— Haley's  away  in  a  freight  yard  injuring  plain- 

Admr.  v.  Chesapeake  &  0.  E.  Co.,  157  ti^   '^ere    frightened    by    defendant's 

Ky.  208,  162   S.   W.   827.     S.   C— Wil-  negligent  acts.    N.  C. — Barnes  v.  Atlan- 

liams   V.    Greenville,   S.    &    A.    E.    Co.,  tic    C.    L.    E.    Co.,   168   N.    C.   512,   84 

108   S.   C.   321,  88   S.  E.   131;   Sanders  S.   E.   805.     Okla.— St.   Louis   &   S.   F. 

V.  Southern  Ey.,  90  S.  C.  331,  73  S.  E.  E-   Co-   v-   Cole,   49   Okla.   1,   149   Pae. 

356.     Tex.— St.  Louis,  S.  F.  &  T.  Ey.  872,  L.  E.  A.  1915F,  866.     Pa.— Diehl 

Co.  V.  West  (Tex.  Civ.  App.),  174  S.  ^-  Lehigh  V.  E.  Co.,  254  Pa.  404,  98 
W   287                                                           1  Atl.    1061.      Tex.— Gulf,   T.   &   W.   E. 

17.  ind.— Pittsburgh,  C.  C.  &  St.  Co.  v.  Dickey,  108  Tex.  137,  187  S.  W. 
L.  E.  Co.  V.  Hoffman,  57  Ind.  App.  189  (turning  on  the  steam  injector  of 
431,  107  N.  E.  315,  whether  plaintiff's  ^n  engine  without  examining  the 
injury  was  caused  by  a  piece  of  coal  valves  of  hose);  Missouri,  K.  &  T.  E. 
falling  from  a  passing  train.  Mass.  Co.  v.  Snowden,  44  Tex.  Civ.  App.  509, 
Corbett  v.   New  York   C.   &  H.   E.   E,  99  S.  W.  865. 

Co.,  215  Mass.  435,  102  N.  E.  648.  fa]  Whether  the  explosion  of  sig- 
Mo.— Thompson  v.  St.  Louis  S.  W.  Ey.  ^^^  torpedoes  on  tracks  in  a  station 
Co.,  183  S.  W.  631  (whether  a  train  yard,  occasioning  the  fright  of  a  team, 
was  operated  with  a  swinging  door  on  '^as  negligence,  is  a  question  for  the 
a  freight  car);  Walker  v.  St.  Louis  Jury.  Washington,  B.  &  A.  E.  E.  Co. 
&  S.  W.  E.  Co.,  173  Mo.  App.  81,  155  «•  Weldon,  128  Md.  318,  97  Atl.  637. 
S.  W.  895;  Palmer  v.  St.  Louis  &  S.  F.  19.  Ala.— Duncan  v.  St.  Louis  &  S. 
E.  Co.  (Mo.  App.),  127  S.  W.  96,  F.  E.  Co.,  152  Ala.  118,  44  So.  418. 
whether  a  person  found  unconscious  Mich. — Sheltrawn  v.  Michigan  C.  E. 
had  been  struck  by  a  train.  Pa.  Co.,  128  Mich.  669,  87  N.  W.  89?. 
Drummond  v.  Pennsylvania  E.  Co.,  63  Mo. — Thompson  v.  St.  Louis  S.  W.  Ey. 
Pa.  Super.  445,  whether  defendant's  Co.,  183  S.  W.  631;  Hawkins  «.  Mis- 
employe  at  a  station  negligently  tipped  souri  P.  E.  Co.  (Mo.  App.),  170  S.  W. 
over  a  stepladder.  459.  N.  C. — Talley  v.  Southern  E. 
[a]  The  fact  that  an  engine  bore  Co.,  163  N.  C.  567,  80  S.  E.  44.  Okla. 
the  initials  of  defendant  company  is  St.  L"uis  &  S.  F.  E.  Co.  v.  Hodge, 
sufficient  to  justify  submission  to  the  53   Okla.    427,   157   Pae.   60;    Chicago, 
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duction  can  reasonably  be  drawn  from  them,  the  evidence  presents 
a  question  of  law  for  determination  by  the  judge.^" 

b.  Status  of  Person  Injured,  —  Except  in  those  cases  in  which  there 
is  no  conflict  in  the  evidence  or  in  which  but  one  reasonable  infer- 
ence could  be  drawn  from  the  testimony,^^  the  question  whether  the 
person  injured  was  rightfully  upon  the  railroad  track,^^  cars,^^  or 
station  or  station  platform,^*  upon  the  express  or  implied  invitation 


R.  I.  &  P.  E.  Co.  V.  Martin,  42  Okla. 
353,  141  Pae.  276. 

[a]  Whether  a  disease  from  which 
plaintiff  was  suffering  was  caused  by 
the  injuries  he  had  received  was  for 
the  jury  to  determine.  Hanlon''!;.  Mis- 
souri P.  E.  Co.,  104  Mo.  381,  16  S.  W. 
2f33. 

20.  Dewald  v,  Kansas  City,  Ft.  S. 
&  G.  E.  Co.,  44  Kan.  586,  24  Pae. 
1101. 

21.  Ala. — Johnson  v.  Birmingham  Ey., 
L.  &  P.  Co.,  149  Ala.  529,  43  So.  33. 
N.  J. — Hammill  v.  Pennsylvania  E.  Co., 
56   N.   J.   L.   370,   29   Atl.   151,   24   L. 

E.  A.  531.  S.  O. — Lamb  «.'  Southern 
Ey.,  86  S,  C.  106,  67  S.  E.  958,  138 
Am.  St.  Eep.  1030,  that  defendant  had 
not  acquiesced  in  the  use  of  a  path 
over  its  premises.     Tex. — St.  Louis,  S. 

F.  &  T.  Ey.  Co.  V.  West  (Tex.  Civ. 
App.),  174  S.  W.  287. 

22.  U.  S. — Adams  V.  Southern  E. 
Co.,  84  Fed.  596,  28  C.  C.  A.  494. 
Cal. — Hansen  v.  Southern  Pae.  Co.,  105 
Cal.  379,  38  Pae.  957.  Ind.— Pitts- 
burgh, C.  C.  &  St.  L.  E.  Co.  V.  Simons, 
168  Ind.  333,  79  N.  E.  911.  Ky. 
Chesapeake  &  0.  E.  Co.  v.  Dawson's 
Admr.,  159  Ky.  296,  167  S.  W.  125; 
Cincinnati,  N.  O.  &  T.  P.  E.  Co.  v. 
Blankenship,  157  Ky.  699,  163  S.  W. 
1123.  Ore. — Cedepson  v.  Oregon  E.  & 
Nav.  Co.,  38  Ore.  343,  62  Pae.  637, 
63  Pae.  763.  S.  C— Horn  «.  Conway, 
C.  &  W.  E.  Co.,  95  S.  C.  253,  78  S.  B. 
951;  Sanders  v.  Southern  Ey.,  90  S.  C. 
331,  73  S.  E.  356.  Tex.— Galveston,  H. 
&  H.  E.  Co.  V.  Levy,  35  Tex.  Civ. 
App.  107,  79  S.  W.  879. 

[a]  Whether  the  use  of  tracks  as 
a  passageway  by  the  public  had  been 
such  as  to  constitute  an  implied  in- 
vitation from  the  railroad  company,  is 
for  the  jury  to  determine,  Cal. — Han- 
sen V.  Southern  Pae.  Co.,  105  Cal.  379, 
38  Pae.  957.  la.— Croft  v.  Chicago,  E. 
L  &  P.  E.  Co.,  132  Iowa  687,  108  N.  W. 
1053..  Mo.— Ervin  v.  St.  Louis,  I.  M. 
&  S.  E.  Co.,  158  Mo.  App.  1,  139  S. 
W.  498;  Stevens  v.  Missouri  P.  E.  Co., 
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151  Mo.  App.  300,  131  S.  W.  712.  Okla. 
Wilhelm  v.  Missouri,  O.  &  G.  E.  Co.j 
52  Okla.  317,  152  Pae.  1088.  Ore, 
Oederson  v.  Oregon  E.  &  Nav.  Co.,  38 
Ore.  343,  62  Pae.  637,  63  Pae.  763. 
S.  C.— Lamb  v.  Southern  Ey.,  86  S.  C. 
106,  67  S.  E.  958,  138  Am.  St.  Eep. 
1030,  where  planks  had  been  placed  oa 
the  ties  of  a  railroad  bridge.  Tex. 
Texas  &  P.  Ey.  Co.  v.  Key  (Tex.  Civ. 
App.),  175  8.  W.  492.  Wis.— Johnson 
V.  Lake  Superior  T.,  etc.  Ey.  Co.,  86 
Wis.  64,  56  N.  W.  161. 

[b]  Whether  the  use  of  a  path  in 
a  switch  yard  (1)  was  with  the 
acquiescence  of  the  railroad  company 
is  for  the  jury  to  pass  upon  (Sanders. 
V.  Southern  Ey.,  90  S.  C.  331,  73  S.  E. 
356.  And  see  Southern  E.  Co.  v.  San- 
ders, 154  Ky.  421,  157  S.  W.  731), 
though  (2)  the  constant  use  of  a 
switchyard  by  trains  has  also  been 
held  to  be  inconsistent  with  any  im- 
plied invitation  of  user.  Waldrep  v. 
Georgia  E.  &  B.  Co.,  7  Ga.  App.  342, 
66  S.  E.  1030.  But  see  Wright  v. 
Southern  E.  Co.,  139  Ga.  448,  77  S.  E. 
384. 

[c]  Whether  thei  maintenance  of  an 
open  gateway  In  a  fence  surroun'ding 
railroad  premises  constituted  an  im- 
plied invitation  to  persons  to  use  the 
passageway  is  a  question  for  the  jury. 
Pittsburgh,  C.  C.  &  St.  L.  E.  Co.  v- 
Simons,  168  Ind.  333,  79  N.  E.  911. 

23.  Mummaugh  v.  Western  Md.  E. 
Co.,  98  Md.  125,  56  Atl.  394,  103  Am. 
St.  Eep.  388;  Mexican  N.  E.  Co.  v. 
Crum,  6  Tex.  Civ.  App.  702,  25  S.  W. 
1126. 

24.  Ala. — Southern  E.  Co.  v.  Bates, 
194  Ala.  78,  69  So.  131,  L.  E.  A.  1916A, 
510,  whether  there  was  an  implied  in- 
vitation to  a  person  to  visit"  another 
person  shipping  freight,  on  a  station 
platform,  on  a  matter  of  business.  Mo. 
Meyers  v.  Chicago,  B.  &  Q.  E.  Co.,  171 
Mo.  App.  283,  ,157  S.  W.  362.  Wis. 
Banderob  v.  Wisconsin  C.  E.  Co.,  138 
Wis.  249,  113  N.  W.  738. 

[a]    Whether    a    person    who    pur- 
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of  the  railroad,  or  was  there  as  a  bare  trespasser,^^  is  for  the  jury  to 
determine. 

c.  Maintenance  of  Tracks,  Cars  and  Bight  of  Way.  —  Whether  the 
railroad  company  was  lacking  in  ordinary  care  in  the  manner  and 
condition  of  repair  in  which  it  maintained  its  tracks,  ears,  premises 
or  right  of  way,^^  and  whether  its  negligence  in  this  particular  was 
the  proximate  cause  of  plaintiff's  injury,^^  is  ordinarily  a  question  for 
the  jury;  but  if  only  one  conclusion  as  to  the  proper  performance 
of  this  duty  could  reasonably  be  drawn  from  the  evidence,  a  question 
of  law  is  presentod.^^ 


chased  a  paper  at  a  news  stand  con- 
tinued to  loiter  on  the  premises  and 
became  a  mere  licensee,  is  a  question 
of  fact.  Drummond  v.  Pennsylvania 
E.   Co.,   63   Pa.   Super.  445. 

[b]  The  length  of  time  prior  to  the 
arrival  or  departure  of  a  train  during 
•which  a  person  interested  may  proper- 
ly be  at  a  station  is  a  question  for  the 
jury  to  determine.  Central  of  Georgia 
E.  Co.  V.  Campbell,  10  Ala.  App.  288, 
64  So.  540;  Klugherz  v.  Chicago,  M. 
&  St.  P.  E.  Co.,  90  Minn.  ^7,  95  N. 
W.  586,  101  Am.  St.  Eep.  384. 

25.  U.  S. — Adams  v.  Southern  R.  Co., 
84  Fed.  596,  28  C.  C.  A.  494.  111. 
Chicago  Terminal  E.  Co.  v.  Kotoski,  199 
ni.  383,  65  N.  E.  350.  la.— Scott  v. 
St.  Louis,  K.  &  N.  W.  E.  Co.,  112 
Iowa   54,   83   N.   W.   818. 

26.  Cederson  v.  Oregon  E.  &  Nav. 
Co.,  38  Ore.  343,  62  Pae.  637,  63  Pac. 
763. 

[a]  Whether  the  presence  of  an  un- 
hlocked  frog  in  a  switch  constituted 
negligence,  is  a  question  of  fact.  Pitts- 
burgh, C.  C.  &  St.  L.  Ey.  Co.  v.  Simons, 
168  Ind.  333,  79  N.  E.  911. 

[b]  Inspection  of  Cars. — (1)  It  is 
for  the  jury  to  determine  whether  a 
proper  inspection  of  railroad  cars  and 
appliances  had  been  made  (Tateman  v. 
Chicago,  E.  I.  &  P.  E.  Co.,  96  Mo. 
App.  448,  70  S.  W.  514.  ,  And  see  Haw- 
kins V.  Missouri  P.  E.  Co.  [Mo.  App.], 
170  S.  W.  459) ;  or,  (2)  if  made,  would 
have  disclosed  the  defect.  Chicago,  E. 
1.  &  P.  E.  Co.  V.  Hale,  176  Fed.  71,  99 
C.  C.  A.  379. 

[cj  The  fact  that  a  car  had  been 
Inspected  with  reasonable  care  by  a 
shipper,  does  not  establish  as  a  mat- 
ter of  law  that  the  railroad  company 
could  not  have  discovered  the  defect 
in  the  brake  in  the  exercise  of  reason- 
flble  care.  Louisville  &  N.  E.  Co.  v, 
Franklin's  Admr.,  165  Ky.  595,  177 
8.   W.  457, 


[d]  Whether  the  maintenance  of  an 
unguarded  ditch  near  a  highway  was 
negligence,  is  for  the  jury  to  say. 
Thompson  v.  New  York  C.  &  H.  E.  E. 
Co.,  41  App.  Div.  78,  58  N.  Y.  Supp. 
193. 

[e]  Whether  failure  to  maintain  a 
proper  hunter  at  the  end  of  a  switch 
track  constituted  negligence  is  a  ques- 
tion of  fact.  Shaw  v.  New  York  & 
N.  E.  E.  Co.,  150  Mass.  182,  22  N.  E. 
884. 

[f]  Fences. — Whether  (1)  the  right 
of  way  should  have  been  fenced  at 
the  place  where  the  accident  oc- 
curred (Mattes  V.  Great  N.  E.  Co.,  100 
Minn.  34,  110  N.  ,W.  98);  and  (2) 
whether  the  injury  was  proximately 
caused  by  the  absence  of  a  fence 
(TJ.  S.— Baltimore  &  P.  E.  Co.  v.  Cum- 
berland, 176  tJ.  S.  232,  20  Sup.  Ct.  380, 
44  L.  ed.  447.  lU.— Heiting  v.  Chi- 
cago, E.  L  &  P.  E.  Co.,  252  111.  466, 
96  N.  E.  842,  Ann.  Cas.  19121),  451. 
Minn.— Ellington  v.  Great  N.  E.  Co., 
96  Minn.  176,  104  N.  W.  827.  Wis. 
•Schwind  v.  Chicago,  M.  &  St.  P.  E. 
Co.,  140  Wis.  1,  121  N.  W.  639,  133 
Am.  St.  Eep.  1055),  are  questions  for 
the  jury. 

[g]  Whether  buildings  or  other  ob- 
jects were  maintained  unreasonably 
near  the  track  so  as  to  endanger  per- 
sons on  ears  is  a  question  for  the  jury. 
Wagner  v.  Chicago  &  A.  E.  Co.,  265 
111.  245,  106  N.  E.  809,  Ann.  Cas. 
1916A,  778. 

[h]  Whether  a  railroad  company  is 
charged  with  notice  of  the  clearance 
space  between  its  cars  and  buildings 
or  objects  on  its  premises,  is  a  question 
for  the  jurv.  Devine  v.  Illiriois  C.  E. 
Co.,   191    111.   App.    330. 

27.  Mattes  v.  Great  N.  E.  Co.,  100 
Minn.   34,  110  N.  W.  98. 

28.  O'Neil  v.  Duluth,  S.  S.  &  A.  Ey. 
Co.,  101  Mich.  437,  59  N.  W.  836,  court 
may  declare  as  matter  of  law  that  a 
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d.  Manner  of  Operation  of  Train.  —  (I.)  In  General.29  —  Whether 
the  train  by  which  the  injury  was  inflicted  was  under  all  the  sur- 
rounding conditions,  operated  at  an  unreasonable  and  negligent  rate 
of  speed,^"  which  was  the  proximate  cause  of  the  injury,^^  or  was 
under  proper  control,^^  whether  proper  lights  were  carried  and  ex- 
hibited by  the  train,^^  whether  a  lookout  should  have  been  main- 
tained,^* and,  if  so,  whether  a  proper  lookout  was  in  fact  maintained,^^ 
whether  it  was  negligence  for  defendant  to  make  a  flying   switch,^^ 


sidewalk  need  not  be  maintained  over  1 
railroad  tracks  in  a  small  village.  | 

29.  In  case  of  injury  at  crossing, 
see  sMpro,  VII,  H,  3,  d. 

30.  Ga. — Seaboard    Air    L.    Ey.    v.  I 
Jackson,    138    Ga.    54,    74    S.    E.    775;' 
Cannon  v.  Central  of   Georgia  E.   Co., ' 
110   Ga.   139,   35   S.   E.   311.     Ky.— Il- 
linois   C.    E.    Co.   V.   Murphy's   Admr., : 
123  Ky.   787,  97  S.  W.   729,  11  L.  E.  j 
A.   (N.   S.)    352.      La. — Sundmaker    v. 
Yazoo   &  M.    V.   E.   Co.,  106   La.   Ill, 
30   So.   285.      Mo. — Haley  v.   Missouri 
Pac.    Ey.    Co.,   197   Mo.   15,   93    S.   W. 
1120,    114   Am.    St.    Eep.     743.      Neb.  1 
Chicago,  B.  &  Q.  E.  Co.  v.  Grablin,  38 
Neb.  90,  56  N.  W.  796,  57  N.  W.  522. 
S.  C. — Sanders  v.  Southern  Ey.,  90   S. 
C.  331,  73  S.  E.  356.     Tex. — Chicago, 
E.    I.    &    P.    Ey.    Co.   V.   Loftis    (Tex. 
Civ.   App.),   179   S.   W.    930;    Gulf,   C. 
&    S.    F.    E.    Co.   V.   Wagley,    15    Tex. 
Civ.  App.  308,  40  S.  W.  538. 

At  and  past  a  station,  see  infra, 
VII,  T,  3,  e. 

[a]  The  rate  of  speed  at  which  the 
train  was  operated  is  for  the  jury  to 
determine.  Ala. — Louisville  &  N.  E. 
Co.  V.  Eayburn,  73  So.  461.  la.— Wolfe 
V.  Chicago  Gt.  W.  E.  Co.,  166  Iowa 
506,  147  N.  W.  901.  Ky.— Louisville 
ft  N.  E.  Co.  V.  Shoemake's  Admr.,  161 
Ky.  746,  171  S.  W.  383. 

[b]  Whether  a  statute  or  ordinance 
regulating  speed  applies  to  the  place 
at  which  the  injury  was  inflicted,  is 
a  question  of  law  for  the  court.  Savan- 
nah F.  &  W.  E.  Co.  V.  Daniels,  90  Ga. 
608,  17  S.  E.  647,  20  L.  E.  A.  416. 

[c]  Operation  of  a  train  on  a  street 
or  highway  at  an  excessive  speed,  as 
negligence,  see  Louisville  &  N.  E.  Co. 
V.  Shoemake's  Admr.,  161  Ky.  746,  171 
S,  W.  383. 

[d]  That  a  train  was  operated  at  a 
speed  of  only  eight  or  ten  miles  per 
hour  ia  not  sufficient  to  require  the 
submission  of  the  issue  to  the  jury. 
Chicago,  E.  I.  &  P.  Ey.  Co.  v.  Loftis 
(Tex.  Civ.  App.),  168  S.  W.  403. 
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31.  Payne  v.  Chicago  &  A.  E.  Co., 
129  Mo.  405,  30  S.  W.  148,  31  S.  W. 
885. 

32.  Ga. — Cannon  •;;.  Central  of  Geor- 
:gia  E.  Co.,  110  Ga.  139,  35  S.  E.  311. 
m.— Pittsburgh,  C.  C.  &  St.  L.  E.  Co. 
V.  Bovard,  223  111.  176,  79  N.  E.  128. 
Mich. — Marcott  v.  Marquette  H.  &  O. 
E.   Co.,  47  Mich.   1,  10   N.  W.  53. 

[a]  Whether  due  care  was  exercised 
in  regaining  control  of  a  train  is  a 
question  for  the  jury.  Talley  v.  South- 
ern E.  Co.,  163  N.  C.  567,  80  S.  E. 
44. 

33.  111. — Pennsylvania  Co.  v.  Con- 
Ian,  101  111.  93.  Ia.— Brossard  v.  Chi- 
cago, M.  &  St.  P.  E.  Co.,  167  Iowa 
703,  149  N.  W.  915.  Minn.— Peaslee  v. 
Eailway  Tr.  Co.,  120  Minn.  347,  139 
N.  W.  613.  N.  C— Treadwell  v.  At- 
lantic C.  L.  E.  Co.,  169  N.  C.  694,  86 
S.  E.  617.  Vt. — Ingram's  Admx.  v. 
Eutland  E.  Co.,  89  Vt.  278,  95  Atl.  544, 
Ann.  Cas.  1918A,  1191. 

34.  Central  of  Georgia  E.  Co.  v. 
Clark,  139  Ga.  313,  77  S.  E.  31. 

35.  Ark. — Burch  v.  St.  Louis,  I.  M. 
&  S.  E.  Co.,  108  Ark.  396,  158  S.  W. 
139.  Ky.— Cincinnati,  N,  O.  &  T.  P. 
E.  Co.  V.  Smith's  Admr.,  168  Ky.  185, 
181  S.  W.  977.  ST.  C— Barnes  v.  At- 
lantic C.  L.  E.  Co.,  168  N.  C.  512,  84 
S.  E.  805.  Tex.— St.  Louis  S.  W.  Ey. 
Co.  V.  Watts  (Tex.  Civ.  App.),  173 
S.  W.  909;  Missouri,  K.  &  T.  E.  Co. 
V.  Muske  (Tex.  Civ.  App.),  141  S.  W. 
565.  W.  Va.— Gunn  v.  Ohio  E.  E.  Co., 
36  W.  Va.  165,  14  S.  E.  465,  32  Am. 
St.  Eep.  842. 

[a]  Whether  a  proper  lookout  was 
kept  (1)  on  a  backing  train  (Pitts- 
Iburgh,  C.  C.  &  St.  L.  E.  Co.  v.  Simons, 
168  Ind.  333,  79  N.  E.  911),  or  (2) 
on  a  train  running  in  a  street  or  high- 
way (Chesapeake  &  O.  E.  Co.  v.  Booth, 
149  Ky.  245,  148  8.  W.  61),  is  a  ques- 
tion for  the  jury. 

36.  Ind.— Lake  Erie  &  W.  B.  Co.  v. 
Hennessey,  177  Ind.  64,  97  N.  E.  331. 
N.  0.— Lutterloh  v.  Atlantic  C.  L.  E. 
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whether  the  employes  in  charge  of  the  train  were  competent,^''  whether 
objects  were  negligently  allowed  to  project  from  a  car,'*  or  to  fall  or 
be  thrown  from  it,^'  whether  the  train  was  operated  with  unreason- 
able noise  in  a  freight  yard,*"  are  ordinarily  questions  for  the  jury. 
(II.)  Warnings  and  Attempts  To  Avoid  Injury.  —  Where  the  evidence  is 
conflicting  or  reasonable  minds  might  differ  as  to  the  conclusions  to 
be  drawn  from  it,  the  question  whether  the  presence  of  a  person  upon 
the  track  was  discovered  by  or  known  to  the  railroad  company's  em- 
ployes,*^ or  should  have  been  discovered,*^  whether  defendant  was 
reasonably  bound  to  anticipate  the  presence  of  persons  at  the  place 
where  the  injury  was  inflicted,*^  and  should  have  given  warning  and 


Co.,  172  N.  C.  116,  90  S.  E.  8.  Wash. 
Williams  v.  Northern  Pac.  E.  Co.,  63 
Wash.  57,  114  Pae.  888,  Ann.  Cas. 
1912D,  340. 

37.  McMarshall  v.  Chicago,  E.  I.  & 
P.  E.  Co.,  80  Iowa  757,  45  N.  W.  1065, 
20  Am.  St.  Eep.  445,  where  the  fire- 
man was  operating  the  engine. 

38.  Colo. — Kans.as  Pac.  Ey.  Co.  v. 
Ward,  4  Colo.  30.  111. — Devine  V.  Illi- 
nois C.  E.  Co.,  191  111.  App.  330, 
whether  the  sides  of  a  car  projected 
beyond  a  reasonable  distance.  Mo. 
Thompson  v.  St.  Louis  S.  W.  E.  Co., 
243  Mo.  336,  148  S.  W.  484.  Tex. 
Atchison,  T.  &  S.  F.  Ey.  Co.  v.  Shad- 
den   (Tex.   Civ.  App.),  185  S.  W.  629. 

39.  Willis  V.  Mavsville  &  B.  S.  E. 
Co.,  119  Ky.  949,  85  S.  W.  716,  122 
Ky.  658,  92  S.  W.  604. 

40.  Witte  V.  Atlantic  C.  L.  R.  Co., 
171  N.  C.  309,  88  S.  E.  435,  causing 
a  team  to  run  away. 

41.  U.  S.— Baltimore  &  O.  E.  Co.  v. 
Smith,  222  Ped.  667,  138  C.  C.  A.  215. 
Ala. — Southern  E.  Co.  v.  Shelton,  136 
Ala.  191,  34  So.  194;  Alabama  G.  S. 
E.  Co.  V.  Burgess,  114  Ala,  587,  22 
So.  169.  Ga.— Charleston  &  W.  C.  E. 
Co.  V.  Johnson,  1  Ga.  App.  441,  57  S. 
E.  1064.  111.— Lake  Shore  &  M.  S.  Ey. 
Co.  V.  Bodemer,  139  HI.  596,  29  N.  E. 
692,  32  Am.  St.  Eep.  218.  Ind.— Cleve- 
land, C.  C.  &  St.  L.  E.  Co.  V.  Means, 
59  Ind.  App.  383,  104  N.  E.  785,  103 
N.  E.  375.  Ky. — Becker  v.  Louisville 
&  N.  E.  Co.,  110  Ky.  474,  61  S. 
W.  997,  96  Am.  St.  Eep.  459,  53  L. 
E.  A.  267.  Md. — Baltimore  &  O.  E. 
Co.  V.  State,  120  Md.  319,  87  Atl.  676, 
where  the  train  was  rounding  a  curve 
when  the  person  injured  was  struck. 
Mo.— Frick  v.  St.  Louis,  K.  C.  &  N. 
E.  Co.,  75  Mo.  595;  Smith  v.  Wabash 
E.  Co.,  129  Mo.  App.  413,  107  S.  W. 
22.     Pa. — ^Di  Meglio  v.  Philadelphia  & 


E.  E.  Co.,  249  Pa.  319,  94  Atl.  1095 
Tex. — Galveston,  H.  &  S.  A.  E.  Co.  v. 
Huegle  (Tex.  Civ.  App.),  158  S.  W 
197;  Missouri,  K.  &  T.  E.  Co.  v.  Mil 
burn  (Tex.  Civ.  App.),  142  S.  W.  626; 
Gulf.  C.  &  S.  P.  E.  Co.  1).  Miller,  35 
Tex.  Civ.  App.  116,  79  S.  W.  1109. 
Utah. — Eyan  v.  Union  Pae.  R.  Co.,  46 
Utah   530,   151   Pac.    71. 

[a]  Direct  eyidence  is  not  lequired 
to  entitle  plaintiff  to  go  to  the  jury. 
The  fact  that  a  view  of  the  tracE.  by 
the  engineer  was  unobstructed  may  be 
suflScient.  Haley's  Admr.  v.  Chesapeake 
&  O.  E.  Co.,  157  Ky.  208,  162  S.  W. 
827. 

42.  Plemmons  v.  Southern  E.  Co., 
140  N.  C.  286,  52  S.  E.  953;  Inter- 
national &  G.  N.  Ey.  Co.  V.  Logan 
(Tex.  Civ.  App.),  184  S.  W.  301;  Mis- 
souri, K.  &  T.  E.  Co.  V.  Milburn  (Tex. 
Civ.  App.),  142  S.  W.  626;  Davis  v. 
St.  Louis  S.  W.  E.  Co.  (Tex.  Civ. 
App.),  92  S.  W.  831. 

43.  U.  S.— Chicago,  St.  P.  M.  &  O. 
E.  Co.  V.  Nelson,  226  Fed.  708,  141 
C.  C.  A.  464.  Ala.— Louisville  &  N.  E. 
Co.  V.  Turney,  183  Ala.  398,  62  So. 
885;  Nashville,  C.  &  St.  L.  E.  Co.  t. 
Wallace,  164  Ala.  209,  51  So.  371. 
Colo.— Denver  &  E.  G.  E.  Co.  v.  Elliott, 
59  Colo.  29,  148  Pac.  269.  G-a.— Wright 
V.  Southern  E.  Co.,  139  Ga.  448,  77 
S.  E.  384  (in  a  switch  yard) ;  Macon 
&  B.  Ey.  Co.  V.  Parker,  127  Ga.  471, 
56  S.  E.  616.  Ky.— Chesapeake  &  O. 
E.   Co.  V.  Isaacs,  170  Ky.  190,  185  S. 

!  W.  816.  Mo. — Eppstein  v.  Missouri  P. 
E.  Co.,  197  Mo.  720,  94  S.  W.  967; 
Frieraonth  v.  Kansas  City,  St.  L.  &  C. 
E.  Co.  (Mo.  App.),  180  S.  W.  1063; 
Walker  v.  St.  Louis  &  S.  W.  E.  Co., 
173  Mo.  App.  81,  155  S.  W.  895  (of 
use  of  trestle  by  pedestrians) ;  Palmer 
V.  St.  Louis  &  S.  F.  E.  Co.  (Mo.  App.), 
127     S.     W.     96.       S.     C— Sanders    V. 
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signals  of  the  approach  of  its  train,**  or  had  adopted  the  custom  of 
giving  notice  and  warning  at  such  place,*'  whether  notice  and  warning 
of  the  approach  of  a  train  was  given  to  a  person  on  a  track,*"  or  in 
a  car,*'  and  was  given  in  a  proper  manner  and  at  a  proper  time,** 
whether  reasonable  care  was  exercised  in  an  endeavor  to  stop,  the  train 
after  discovery  of  plaintiff's  position  of  danger,*^  or  to  warn  him  of 
its  approach,'"  and  whether  if  such  care  had  been  exercised  the  in- 
jury would  have  been  averted,'^  whether  an  engineer  was  justified  in 


Southern  By.,  90  S.  C.   331,   73  S.  E. 
356. 

44.  Cal. — Barboza  v.  Pacific  P.  C. 
Co.,  162  Cal.  36,  120  Pac.  767.  Ky. 
Cincinuati,  N.  O.  &  T.  P.  B.  Co.  v. 
Smith's  Admr.,  168  Ky.  185,  181  S. 
W.  977.  Mo.— White  v.  Atchison,  T. 
&  S.  P.  E.  Co.,  84  Mo.  App.  411. 
Pa. — Kilpatrick  v.  Philadelphia  &  B.  E. 
Co.,  55  Pa.  Super.  399.  Tex. — Houston 
&  T.  C.  B.  Co.  V.  Goodman,  38  Tex. 
Civ.  App.  175,  85  S.  W.  492. 

45.  Jackson  v.  Detroit  &  M.  By.  Co., 
161  Mich.  163,  125  N.  W.  763;  McNally 
V.  Pennsylvania  B.  Co.,  88  N.  J.  L. 
277,  95  Atl.  975,  coal  yard  with  a  pri- 
vate switch. 

46.  Colo.— Colorado  M.  B.  Co.  v. 
Edwards,  24  Colo.  App.  350,  134  Pac. 
248.  111.— Lake  Shore  &  M.  S.  B.  Co. 
V.  Enright,  227  111.  403,  81  N,  E.  374. 
la. — Broasard  v.  Chicago,  M.  &  St.  P. 
B.  Co.,  167  Iowa  703,  149  N.  W.  915; 
McMarshall  v.  Chicago,  B.  I.  &  P.  B. 
Co.,  80  Iowa  757,  45  N.  W.  1065,  20 
Am.  St.  Bep.  445.  Ky. — Chesapeake  & 
O.  B.  Co.  V.  Booth,  149  Ky.  245,  148 
S.  W.  61.  Mo. — Hanlon  v.  Missouri 
Pac.  E,  Co.,  104  Mo.  381,  16  S.  "W. 
233.  N.  0.— Treadwell  v.  Atlantic  C. 
L.  E.  Co.,  169  N.  C.  694,  86  S.  E. 
617. 

[a]  Testimony  by  persons  in  a  posi- 
tion to  hear  Q)  that  they  heard  no 
signal,  is  sufficient  to  take  to  the  jury 
the  question  whether  a  signal  was  giv- 
en (Cincinnati,  N.  O.  &  T,  P.  E.  Co. 
V.  Jones'  Admr.,  166  Ky.  817,  179  S. 
W.  851;  Illinois  S.  B.  Co.  «.  Garrison, 
122  111.  App.  258);  even  though  (2) 
defendant's  employes  testify  that  the 
signal  was  given.  U.  S. — Chicago,  St. 
P.  M.  &  0.  B.  Co.  V.  Nelson,  226  Fed. 
708,  141  C.  C.  A.  464;  Chicago,  E.  I. 
&  P.  B.  Co.  V.  Stepp,  164  Fed.  785, 
BO  C.  C.  A.  431.  Idaho.— Denbeigh  v. 
Oregon- W.  B.  &  N.  Co.,  23  Idaho  663, 
132  Pac.  112.  la.— BroBsard  v.  Chi- 
cago, M.  &  St.  P.  B.  Co.,  167  Iowa 
703,   149   N.    W.   915.     Mont.— Nullery 
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V.  Great  Northern  B.  Co.,  50  Mont. 
408,  148  Pac.  323. 

47.  McNally  v.  Pennsylvania  E. 
Co.,  88  N.  J,  L.  277,  95  Atl.  975. 

48.  Ala,. — ^Alabama  G.  S.  B.  Co.  v. 
Foley,  195  Ala.  391,  70  So.  726.  Del. 
Gatta  V.  Philadelphia,  B.  &  W.  B.  Co., 
2  Boyce  356,  80  Atl.  617.  Ga.— Morris 
V.  Georgia  B.  &  B.  Co.,  97  Ga.  312, 
22  S.  E.  903.  N.  Y.— Lamphear  v.  New 
York  C.  &  H.  B.  B.  Co.,  194  iST.  Y. 
172,  86  N.  E.  1115. 

49.  U.  S.— Smith  v.  Baltimore  &  O. 
E.  Co.,  210  Fed.  414,  127  C.  C.  A.  146. 
Ala. — Kansas  City  M.  B.  B.  Co.  v. 
Ferguson,  143  Ala.  512,  39  So.  348. 
Ark. — St.  Louis  S.  W.  B.  Co.  v.  Wil- 
son, 119  Ark.  36,  177  S.  W.  415.  Ga. 
Bullard  v.  Southern  B.  Co.,  116  Ga. 
644,  43  S.  E.  39.  lU.— Martin  v.  Chi- 
cago &  N.  W.  By.  Co.,  194  111.  138, 
62  N.  E.  599.  Ky.— Chesapeake  &  O. 
E.  Co.  V.  Hudson,  169  Ky.  580,  184 
S.  W.  884;  Chesapeake  &  O.  E.  Co.  v. 
Mont  joy's  Admr.,  153  Ky,  513,  155 
S.  W.  1137;  Louisville,  H.  &  St.  L. 
B.  Co.  V.  Osborne,  149  Ky.  648,  149 
S.  W.  954.  Mo.— Scullin  v.  Wabash  E. 
Co.,  184  Mo.  695,  83  S.  W.  760;  Frie- 
month  V.  Kansas  City,  St.  L.  &  C.  B. 
Co.  (Mo.  App.),  180  S.  "W.  1063.  Mont. 
Melzner  v.  Northern  P.  R.  Co.,  46 
Mont.  162,  127  Pac.  146.  N.  Y.— Thayer 
V.  New  York  Cent.  &  H.  E.  B.  Co.. 
117  App.  Div.  318,  102  N.  Y.  Supp. 
135.  Tex.— Chicago,  B.  I.  &  P.  By.  Co. 
V.  Loftis  (Tex.  Civ.  App.),  179  S.  W. 
930. 

50.  demons  v.  Chicago,  B.  I.  &  P. 

E.  Co.,  128  Iowa  394,  104  N.  W.  431; 
Wilmurth's  Admr.  v.  Illinois  C.  E.  Co., 
25  Ky.  L.  Bep.  671,  76  S,  W.  193. 

51.  la. — Neet  v.  Burlington  C.  E.  & 
N.  B.  Co.,  106  Iowa  248,  76  N.  W.  677. 
Ky.— Chesapeake  &  O.  E.  Co.  v.  Hud- 
son, 169  Ky.  580,  184  S.  W.  884;  Louis- 
ville &  N.  E.  Co.  V.  Colman's  Admr., 
86  Ky.  556,  6  S.  W.  438,  8  S.  W.  875. 
Tex.— Higginbotham   v.   Gulf,   C.    &   S. 

F.  Ey.  Co.  (Tex.  Civ.  App.),  155  8.  W. 
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assuming  that  a  person  would  heed  warning  signals  and  leave  the 
traek,'^  are  qiiestions  for  the  jury.  But  where  but  one  inference  can 
reasonably  be  deduced  from  the  evidence,  or  the  facts  are  all  ad- 
mitted, the  court  may  declare  as  a  matter  of  law,  that  the  railroad 
had  no  reason  to  anticipate  the  presence  of  any  person  at  the  place 
where  plaintiff  was  injured  and  was  therefore  not  negligent  in  failing 
to  give  notice  or  warning  of  the  approach  of  its  train,^^  or,  on  the 
other  hand,  that  it  should  have  anticipated  the  presence  of  persons 
at  the  place  and  given  notice  of  the  approach  of  its  cars,°*  that  de- 
fendant's employes  had  no  knowledge  of  the  presence  of  the  person 
injured,^'*  and  did  not  discover  his  position  of  peril  in  time  to  avoid 
the  injury  to  him,°°  or  acted  with  reasonable  care  to  avoid  the  injury 
after  discovering  that  the  person  was  not  going  to  leave  the  tracks.^' 
e.  Injuries  at  Stations  or  on-  or  Near  Cars.  —  If  the  evidence  is 
conflicting  or  different  inferences  might  reasonably  be  drawn  from 
it,  it  is  for  the  jury  to  determine  whether,  when  the  injury  was  in- 
flicted at  a  station,  the  premises  were  in  a  reasonable  state  of  repair,^' 
or  the  train  was  operated  in  reasonably  careful  manner,^^  and  proper 


1025.  Va.— Norfolk  &  W.  E.  Co.  v. 
Dean's  Admr.,  107  Va.  505,  59  S.  E. 
389. 

[a]  The  fact  that  the  train  could 
not  have  teen  stopped  before  reaching 
a  person  caught  in  a  switch  frog,  is 
not  necessarily  controlling,  as  the  ques- 
tion remains  whether  if  the  speed  of 
the  train  had  been  slackened  the  per- 
son injured  could  not,  in  the  addi- 
tional time  given  him,  have  extricated 
himself  from  his  position  of  danger. 
Palou  V.  Great  Northern  E.  Co.,  129 
Minn.  101,  151  N.  W.  894. 

52.  Ky.— Williamson  &  P.  C.  E,  Co. 
V.  Charles'  Admr.,  168  Ky.  41,  181 
S.  "W.  614.  Mo. — Smith  'v.  Wabash  E. 
Co.,  129  Mo.  App.  413,,  107  S,  W.  22. 
Mont. — Nearv  v.  Northern  Pac.  E.  Co., 
41  Mont.  480,  110  Pac.  226.  Tex.— In- 
ternational &  Or.  N.  E.  Co.  V.  Munn, 
46  Tex.  Civ.  App.  276,  102  S.  W.  442; 
Houston  &  T.  C.  E.  Co.  v.  Harvin 
(Tex.  Civ.  App.),  54  8.  W.  629. 

[a]  If  the  person  injured  or  killed 
was  a  child  of  tender  years  there  is 
no  presumption  that  warnings  would 
be  heeded.  Southern  E.  Co.  v.  For- 
rister,  158  Ala.  477,  48  So.  69.  And 
see  Thomas  v.  Chicago,  M.  &  St.  P. 
E.   Co.,   114  Iowa   169,  86   N.    W,   259. 

53.  Hanks  v.  Great  Northern  E. 
Co.,  131  Mjnn.  281_,  154  N.  W.  1088; 
Cunninffham  v.  Philadelphia  &  E.  E. 
Co.,  249  Pa.  134,  94-  Atl.  467. 

54.  Dee-itz  r.  Missouri,  K.  &  T.  E. 
Co.,  97   Kan.   654,   156   Pac.   743;    Cin- 


cinnati, N.  O.  &  T.  P.  E.  Co.  V.  Win- 
ningham's  Admr.,  156  Ky.  434,  161 
S.  W.  506,  where  construction  work 
was  being  done  near  the '  track. 

55.  Missouri,  K.  &  T.  Ey.  Co.  v. 
Sconce  (Tex.  Civ.  App.),  176  S.  W.  833, 
where  employes  had  notified  persons  in 
the  car  to  leave  it  .while  switching  was 
being  done. 

56.  V.  S.— Hart  v.  Northern  Pac.  E. 
Co.,  196  Fed.  180,  116  C.  C.  A.  12. 
Ala. — Southern  E.  Co.  v.  Stewart,  153 
Ala.  133,  15  So.  51;  Johnson  v.  Birm- 
ingham Ey.,  L.  &  P.  Co.,  149  Ala. 
529,  43  So.  33.  Ind.— Palmer  v.  Chi- 
cago, St.  L.  &  P.  E.  Co.,  112  Ind. 
250,  14  N.  E.  70.  Ky.— Dorsey's 
Admx.  ■;;.  Louisville  &  N.  E.  Co.,  26 
Ky.  L.  Eep.  232,  80  S.  W.  1131.  Tex. 
Gulf,  C.  &  S.  F.  E.  Co.  V.  Johnson 
(Tex.  Civ.  App.),  67  S.  W,  1040. 

57.  Louisville  &  N.  E.  Co.  v.  Weis- 
er's  Admr.,  164  Ky.  23,  174  S.  W. 
734. 

58.  James  v.  Missouri  P.  Ey.  Co., 
107  Mo.  480,  18  S..W.  31. 

[a]  Whether  the  stairway  to  the 
basement  of  the  station  was  properly 
guarded,  was  a  question  for  the  jury. 
Falk  V.  Chicago  &  N.  W.  E.  Co.,  133 
Minn.  41,  157  N.  W.  904. 

[b]  If  but  one  reasonable  inference 
may  be  drawn  the  matter  is  for  the 
judge.  Martvn  v.  New  York  &  B.  D. 
E.  Co.,  176  Mass.  401,  57  N.  B.  671. 

59.  U.  S.— Chicago,  E.  I.  &  P.  E. 
Co.   V.   Stepp,   164   Fed.   785,   90   C,   C, 
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warning  of  its  approach  given/"  and,  if  the  injury  was  inflicted  on  a 
person  rightfully  on  or  near  defendant's  ears,  whether  proper 
facilities  for  unloading  the  ears  had  been  furnished,*^  whether  the 
car  upon  or  in  which  the  person  injured  was  working  was  improperly 
moved,"'^  or  whether  the  railroad  company  was  negligent  in  some  other 
particular.'^ 

f .  Removal  of  Trespassers.  —  It  is  ordinarily  a  question  for  the 
jury  whether  the  trespasser  was  in  fact  forcibly  removed  from  the 
car  or  train,"*  and  whether  defendant  was  negligent  in  the  manner 
of  forcibly  removing  him,"^  or  in  compelling  him  to  leave  a  moving 
train,""  and  whether  the  employe  performing  the  acts  was  acting  in 
furtherance  of  his  employer's  business."' 


A.  431,  22  L.  E.  A.  (N.  S.)  350.  111. 
Pennsylvania  Co.  i>.  Eeidy,  99  111.  App. 
477,  affirmed,  198  111.  9,  64  N,  E.  698. 
Ky. — ^Louisville  &  N.  E.  Co.  v.  Ken- 
ney's  Admr.,  162  Ky.  403,  172  S.  W. 
683,  at  reasonable  speed.  N.  Y. — Paul- 
ding V.  New  York  Cent.  &  H.  E.  E. 
Co.,  132  App.  Div.  68,  116  N.  Y.  Supp. 
518,  where  a  person  was  drawn  to  a 
train  by  its  suction.  Okla. — Chicago, 
E.  I.  &  P.  E.  Co.  V.  Barton,  159  Pae. 
250. 

60.  Louisville  &  N.  E.  Co.  v.  Ken- 
ney's  Admr.,  162  Ky.  403,  172  S.  W. 
683. 

[a]  Whether  the  ordinary  warn- 
ings given  by  bell  and  whistle  were 
sufficient  where  the  station  platform 
was  narrow  and  crowded  and  there 
were  other  trains  there  at  the  time, 
is  a  question  for  the  jury.  Louisville 
&  N.  E.  Co.  V.  Kenney's  Admr.,  162 
Ky.  403,  172  S.   W.  683. 

61.  Idaho  &  W.  N.  E.  E.  v.  Wall, 
184  Fed.  677,  106  C.  C.  A.  631  (machin- 
ery used  in  loading  cars);  Southern  E. 
Co.  V.  Goddard,  121  Ky.  567,  89  S.  W. 
675. 

62.  Arfe.— Little  Eock  &  H.  S.  W. 
E.  Co.  V.  Cross,  78  Ark.  220,  93  S.  W. 
981.  Kan. — Degitz  v.  Missouri,  K.  & 
T.  R.  Co.,  97  Kan.  654,  156  Pae.  743. 
Neb.— Chicago,  B.  &  Q.  E.  Co.  v.  Gif- 
fen,  70  Neb.  66,  96  N.  W.  1014. 

63.  U.  S.— Southern  E.  Go.  v.  Smith, 
214  Fed.  942,  131  C.  C.  A.  238,  in  fail- 
ing to  warn  of  a  known  danger.  Md. 
Washington,  B.  &  A.  Elec.  E.  Co.  v. 
Weldon,  128  Md.  318,  97  Atl.  637,  in 
exploding  torpedoes  on  a  track  near  a 
team  which  was  receiving  freight. 
Mich. — Wells  v.  Grand  Eapids  5;  I.  E. 
Co.,  184  Mich.  289,  151  N.  W.  630. 
Tex.— Ft.  Worth  &  D.  C.  R.  Co.  v. 
Cushman,   51    Tex.   Civ.   App.   308,   113 
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S.  W.  198,  where  a  child  was  allowed 
to  climb  on  a  moving  train.  Utah. 
Hickey  v.  Eio  Grande  W.  E.  Co.,  29 
Utah  392,  82  Pae.  29,  in  allowing  steam 
to  escape  from  an  engine,  frightening 
a  team. 

64.  Parulo  v.  Philadelphia  &  E.   E. 
Co.,  145  Fed.  664. 

65.  Brill  V.  Eddy,  115  Mo.  596,  22 
S.  W.  488. 

66.  la. — Johnson  v.  Chicago,  St.  P. 
M.  &  O.  E.  Co.,  123  Iowa  224,  98  N. 
W.  642.  Mich. — Verlinde  v,  Michigan 
C.  E.  Co.,  165  Mich.  371,  130  N.  W. 
317.,  whether  improper  threats  were 
made.  Minn. — Gee  v.  Great  Northern 
E.  Co.,  119  Minn.  438,  138  N.  W.  684; 
Penas  v.  Chicago,  M.  &  St.  P.  E.  Co., 
112  Minn.  203,  127  N.  W.  926,  140 
Am.  St.  Eep.  470,  30  L.  E.  A.  (N.  S.) 
627.  Miss.— Thompson  v.  Yazoo  &  M. 
V.  E.  Co.,  72  Miss.  715,  17  So.  229. 
Mo. — Winn  v.  Kansas  City  B.  R.  Co, 
245  Mo.  406,  151  8.  W.  98.  Okla.— Chi- 
cago, E.  I.  &  P.  E.  Co.  V.  Matutas, 
47  Okla.  302,  147  Pae.  1038.  L.  E.  A 
1917C,  1066. 

[a]  Whether  threats  of  violence  by 
a  brakeman,  inducing  trespassers  to 
jump  from  a  moving  train  were  the 
proximate  cause  of  the  injury,  is  a 
question  of  fact.  Verlinde  v.  Michigan 
C.  R.  Co.,  165  Mich.  371,  130  N.  W. 
317. 

67.  Kan. — Chicago  G.  W.  E.  Co.  v. 
Troup,  69  Kan.  854,  76  Pac."859.  Mich. 
Cook  V.  Michigan  C.  R.  Co.,  189  Mich. 
456,  155  N.  W.  541.  Neb.— Chicago, 
R.  I.  &  P.  R.  Co.  V.  Kerr,  74  Neb. 
1,  10-4  N,  W.  49.  Tex.— Texas  &  N.  O. 
R.  Co.  V.  Buch,  59  Tex.  Civ.  App.  304. 
125  S,  W.  316. 

[a]  Whether  the  shooting  by  a 
flagman  of  a  person  who  had  been 
stealing  a  ride  was  within  the  scope 


RAILROADS 


249 


g.  Contributory  Negligence.  —  (l.)  in  General.es  —  In  eases  in 
which  the  evidence  of  plaintiff's  contributory  negligence  is  conflicting 
or  is  such  that  difi'erent  inferences  might  reasonably  be  drawn  there- 
from the  question  should  be  submitted  to  the  jury,™    and    in    the 


of  his  authority  was  for  the  jury  to 
determine.  Jones  v.  Seaboard  A.  L. 
E.  Co.,  150  N.  C,  473,  64  S.  E.  205. 

fb]  Conductor.  —  Highland  Ave.  & 
B.  E.  Co.  V.  Eobinson,  125  Ala.  483,  28 
So.  28. 

[c]  The  court  may  declare  as  a  mat- 
ter of  law  that  a  brakeman  was  act- 
ing within  the  scope  of  his  employ- 
ment in  ejecting  a  trespasser.  Smith 
V.  Louisville  &  N.  E.  Co.,  95  Ky.  11, 
23  S.  W.  652. 

es.  In  actions  for  injuries  at  cross- 
ings, see  supra,  VII,  ,H,  3,  j. 

69.  U.  S. — Hart  v.  Northern  Pac. 
E.  Co.,  196  Fed.  180,  116  C.  C.  A. 
12;  Northern  Pac.  E.  Co.  v.  Craft,  69 
Fed.  124,  16  C.  C.  A.  175.  Ala.— Mont- 
gomery's Exrs.  V.  Alabama  Gt.  S.  E. 
Co.,  97  Ala.  305,  12  So.  170.  Ark. 
St.  Louis,  I.  M.  &  S.  E.  Co.  v.  Dun- 
can, 119  Ark.  287,  177  S,  "W.  1132. 
Cal.— Barboza  v.  Pacific  P.  C.  Co.,  162 
Cal.  36,  120  Pac.  767.  lU.— Illinois  C. 
E.  Co.  V.  Anderson,  184  111.  294,  SB 
N.  E.  331;  Eeidel  v.  Chicago,  E.  L 
&  P.  E.  Co.,  144  111.  App.  424.  Ind. 
Pittsburgh,  C.  C.  &  St.  L.  E.  Co.  v. 
Cozatt,  39  Ind.  App.  682,  79  N.  E. 
534,  whether  the  more  dangerous  of 
two  methods  of  work  was  employed. 
la. — ^BroBsard  v.  Chicago,  M.  &  St.  P. 
E.  Co.,  167  Iowa  703,  149  N.  W.  915. 
Ky. — ^Louisville  &  N.  E.  Co.  v.  Weldon, 
165  Ky.  654,  177  S.  W.  459.  Blicli. 
Sheltrawn  v.  Michigan  C.  E.  Co.,  128 
Mich.  669,  87  N.  "W.  893;  Tubbs  v. 
Michigan  C.  E.  Co.,  107  Mich.  108,  64 
N.  W.  1061,  61  Am.  St.  Eep.  320. 
Minn. — Pickering  v.  Northern  Pac.  E. 
Co.,  132  Minn.  205,  156  N.  W.  3.  Mo. 
Palmer  v.  St.  Louis  &  S.  F.  E.  Co. 
(Mo.  App.),  127  8.  W.  96.  Neb.— Jones 
V.  Chicago  G.  W.  E.  Co.,  97  Neb.  306, 
149  N.  W.  813.  N.  H.— Murch  v.  Con- 
cord R.  Corp.,  29  N.  H,  9,  61  Am. 
Dec.  631.  N.  J. — ^McNally  v.  Pennsyl- 
vania E.  Co.,  88  N.  J.  L.  277,  95  Atl. 
975.  N.  C. — Talley  v.  Southern  E.  Co., 
163  N.  C.  567,  80  S.  E.  44,  walking 
with  a  raised  umbrella.  Pa. — Diehl  v. 
Lehigh  V.  E.  Co.,  254  Pa.  404,  98  Atl. 
1061.  S.  0.— Horn  v.  Conway,  C.  &  W. 
E.  Co.,  95  S.  C.  253,  78  S.  E.  951; 
Sanders  v.  Southern  By'.,  90  S.  C.  331, 


73  S.  E.  356,  in  walking  on  a  path 
Ibut  too  close  to  the  tracks.  Tex, 
Sanchez  v.  San  Antonio  &  A.  P.  E.  Co., 
88  Tex.  117,  30  S.  W.  431.  Wis.— Jay 
V.  Northern  P.  Ey.  Co.,  162  Wis.  458, 
156  N.  W.  626;  Banderob  v.  Wisconsin 
C.  E.  Co.,  133  Wis,  249,  113  N.  W. 
738. 

[a]  Where  the  existence  of  con- 
tributory negligence  depends  upon  in- 
ferences, it  is  for  the  jury  to  pass  upon 
the  question.  Ledbetter  v.  St.  Louis 
&  S.  F.  E.  Co.,  184  Ala.  457,  63  So. 
987. 

[b]  Whether  contributory  negli- 
gence was  a  proximate  cause  of  the  in- 
jury is  a  question  for  the  jury  unless 
but  one  inference  is  reasonably  to  be 
drawn  from  the  evidence.  St.  Louis  S. 
W.  Ey.  Co.  V.  Watts  ,(Tex.  Civ.  App.), 
173  S.  W.  909,  negligence  in  jumping 
from  a  moving  train. 

[c]  Whether  the  negligence  of  the 
person  injured  continued  after  his  dis- 
covery of  his  position  of  peril,  is  for 
the  jury  to  determine.  Bullard  v. 
Southern  E.  Co.,  116  Ga.  644,  43  S.  E. 
39;  Clemens  v.  Chicago,  E.  I.  &  P.  E. 
Co.,   163   Iowa  499,   144   N.   W.   354. 

[d]  Contributory  Negligence  of  a 
Person  at  a  Station. — U.  S. — Chicago, 
E.  I.  &  P.  E.  Co.  V.  Stepp,  164  Fed. 
785,  90  C.  C.  A.  431,  22  L.  E.  A.  (N. 
S.)  350.  Ind.~— Indiana  Union  Tr.  Co. 
V.  Hiatt  (Ind.  App.),  112  N.  E.  406, 
of  person  awaiting  to  board  a  train  at 
a  stopping  place.  Ky. — Louisville  & 
N.  E.  Co.  V.  Kenney's  Admr.,  162  Ky. 
403,  172  S.  W.  683;  Louisville  &  N.  E. 
Co.  V.  Smith,  135  Ky.  462,  122  S.  W. 
806.  Md. — Washington,  B.  &  A.  E.  E. 
Co.  V.  Weldon,  128  Md.  318,  97  Atl. 
637,  in  managing  his  horse-  at  a  rail- 
road station.  Tenn. — Nashville,  C.  & 
St.  L.  E.  Co.  V.  Parks,  136  Tenn.  367, 
189  S.  W.  695,  in  failing  to  look  and 
listen  for  a  train  on  crossing  the 
tracks.  Tex. — Missouri,  K.  &  T.  E.  Co, 
V.  Muske  (Tex.  Civ.  App.),  141  S.  W, 
565. 

[e]  To  walk  within  three  feet  of 
the  edge  of  a  station  platform  is  not 
negligence  as  a  matter  of  law.  Schulz 
V.  New  York,  S.  &  W.  E.  Co.,  87  N.  J. 
L.    659,  94   Atl.   579,   where   plaintiff 
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absence  of  direct  evidence,  the  presumption  that  the  person  injured 


was  drawn  against  a  passing  train  by 
its  suction.  And  see  Paulding  v.  New 
Yort  Cent.  &  H.  E.  R.  Co.,  132  App. 
Div.  68,  IIG  N.  Y.  Supp.  518. 

[f]  Contributory  Negligence  of  a 
Person  on  or  Near  a  Car. — ^U.  S. — South- 
ern R.  Co.  V.  Smith,  214  Fed.  942,  131 
C  C.  A.  238:  O'Connor  v.  Atchison,  T. 
&  S.  F,  Ry.  Co.,  197  Fed.  224.  Ga. 
Roy  v.  Georgia  E.  &  Bkg.  Co.,  17  Ga. 
App.  34,  86  S.  E.  328,  in  failing  to 
discover  defective  condition  of  freight 
car  which  was  being  unloaded.  111. 
Wagner  v.  Chicago  &  A.  R.  Co.,  265 
111.  245,  106  N,  E.  809,  Ann.  Cas. 
1916A,  778,  of  person  brushed  from  the 
step  of  a  car  by  an  object  near  the 
track.  Kan.— Degitz  v.  Missouri,  K.  & 
T.  R.  Co.,  97  Kan.  654,  156  Pac.  743, 
ear-inspectors  acting  in  the  perform- 
ance of  their  duties.  Ky.— Louisville 
&  N.  R.  Co.  V.  White's  Admr,,  167 
Ky.  244,  180  S.  W.  3^3,  whether  a  car 
from  which  freight  was  being  unloaded 
was  converted  by  the  person  injured 
from  a  place  of  safety  to  a  place  of 
danger.  Mass. — Corbett  v.  New  York 
C.  &  H.  E.  E.  Co.,  215  Mass.  4SS,  102 
N.  E.  648.  Mo. — Applegate  v.  Quincy, 
O.  &  K.  C.  R.  Co.,  252  Mo.  173,  158 
S.  W.  376  (in  "spotting'-'  the  car); 
Strayer  v.  Quincy,  O.  &  K.  C.  R.  Co., 
170  Mo.  App.  514,  156  S,  W.  732.  Tex. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Sconce 
(Tex.  Civ.  App.),  176  S.  W.  833,  in 
being  in  a  car  while  another  car  was 
being  coupled  to  it.  Va. — ^Virginian 
E.  Co.  V.  Bell,  115  Va.  429,  79  S.  B. 
396,  Ann.  Cas.  1915A,  804,  a  railway 
mail  clerk. 

[g]  Contributory  NegUgence  of  Li- 
censee by  Invitation  on  or  Near 
Tracks.— Ark.— St.  Louis,  I.  M.  &  S. 
K.  Co.  V.  Drumright,  112  Ark.  452, 
166  S.  W.  938.  Colo.— Denver  &  E.  G. 
R.  Co.  V.  Elliott,  59  Colo.  29,  148  Pac. 
269,  section  foreman.  Del. — Gatta  v. 
Philadelphia,  B.  &  W.  R.  Co.,  2  Boyce 
356,  80  Atl.  617.  Kan. — Losey  v. 
Atchison,  T.  &  S.  F.  R.  Co.,  84  Kan. 
224,  114  Pac.  198.  Ky.— Cincinnati, 
N.  O.  &  T.  P.  R.  Co.  V.  Smith's  Admr., 
168  Ky.  185,  181  S.  W.  977;  Chesapeake 
&  O.  R.  Co.  V.  Berry's  Admr.,  164  Ky. 
280,  175  S.  W.  340.  N.  C— Zachary 
V.  North  Carolina  R.  Co.,  156  N.  C. 
496,  72  S.  E.  858.  Pa.— Van  Zandt  v. 
Philadelphia,  B.  &  W.  R.  Co,,  248  P,a. 
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276,  93  Atl.  1010;  Reed  v.  Pittsburgh, 
C.  C.  &  St.  L.  R.  Co.,  243  Pa.  562,  90 
Atl.  359,  on  a  railroad  trestle.  Vt. 
Ingram's  Admx.  v,  Rutland  R.  Co.,  89 
Vt.  278,  95  Atl.  544,  Ann.  Cas.  1918A, 
1191. 

[h]  Contributory  negligence  of  per- 
son on  a  private  switch  track  or  in 
a  private  yard.  Colo. — Colorado  M.  R. 
Co.  V.  Edwards,  24  Colo.  App.  350,  134 
Pac.  248.  Ky.— Southern  E.  Co.  v. 
Dugless,  169  Ky.  360,  183  S.  W.  937. 
Mich.— Glappa  v.  Boomer,  ■  146  N.  W. 
134. 

[i]  Contributory  negligence  of  tres- 
passer jumping  from  train  on  the  order 
of  railroad  employes.  Kline  v.  Central 
Pac.  E.  Co.,  37  Cal.  400,  99  Am.  Dee. 
282. 

[j]  Where  the  railroad  track  is  in 
a  public  highway  (1)  it  is  not  negli- 
gence as  a  matter  of  law  for  a  traveler 
to  use  the  street  (Haley  v.  Missouri 
Pac.  Ry.  Co.,  197  Mo.  15,  93  S.  W. 
1120,  114  Am.  St.  Rep.  743;  Missouri, 
K.  &  T.  R.  Co.  V.  Milburn  [Tex.  Civ. 
App.],  142  S.  W.  626);  but  (2)  the 
question  of  his  contributory  negligence 
is  for  the  jury.  la. — ^Brogsard  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.,  167  Iowa 
703,  149  N.  W.  915.  Ky. — Chesapeake 
&  O.  R.  Co,  V.  Booth,  149  Ky.  245, 
148  S.  W.  61.  Minn. — Peaslee  v.  Rail- 
way Tr.  Qo.,  120  Minn.  347,  139  N.  W. 
613.  Tex.— Broughton  v.  Gulf,  C.  &  S. 
F.  Ry.  Co.  (Tex.  Civ.  App.),  186  S. 
W.  354;  Atchison,  T.  &  S.  F.  Ry.  Co. 
V.  Shadden  (Tex.  Civ.  App.),  185  S.  W. 
629;  Missouri,  K.  &  T.  R.  Co.  v.  Mil- 
burn  (Tex.  Civ.  App.),  142  S.  W. 
626. 

[k]  For  a  person  to  enter  railway 
yards  is  not  negligence  per  se.  St. 
Louis  S.  W.  R.  Co.  'v.  Driver  (Tex. 
Civ.  App.),  137  S.  W.  409. 

[1]  For  an  express  agent  to  attempt 
to  cross  a  track  with  an  express  truck 
in  front  of  an  incoming  train  is  not 
negligence  as  a  matter  of  law.  Welch 
V.  Boston  &  M.  R.  Co.  (N.  H.),  99  Atl. 
296. 

[m]  For  a  brakeman  to  ride  in  an 
engine  is  not  negligence  per  se.  South- 
ern R.  Co.  V.  Harrison,  191  Ala.  436, 
67  So.  .597. 

[n]  Whether  re-entry  Into  a  car  on 
a  siding  after  being  warned  that 
switching  was  to  be  done  on  the  track, 
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exercised  due  eare,  may  be  sufficient  to  require  the  submission  of  the 
issue  to  the  jury.'"  But  where  the  evidence  is  undisputed  or  is  reason- 
ably subject  to  but  one  construction,  the  court  should  pass  upon  the 
question.'^ 

(II.)  Of  Particular  Persons.72  —Whether  a  person  partially  deaf/^  or 
intoxicated/*  exercised  due  eare,  or  whether  a  child  exercised  such 
eare  as  was  reasonably  to  be  expected  of  a  person  of  its  age  and 
discretion/'  or  whether  the  parents  of  the  child  were  guilty  of  con- 


constitutes  contributory  negligence,  is 
a  question  for  the  jury.  Missouri,  K. 
&  T.  Ey.  Co.  V.  Sconce  (Tex.  Civ. 
App.),  176  S.  W.  833. 

[0]  Whether  failure  to  look  and 
listen  for  the  approach  of  a  train  was 
negligence  is  a  question  for  the  jury. 
Ala. — Ledbetter  v.  St.  Louis  &  S.  F. 
E.  Co.,  184  Ala.  457,  63  So.  987; 
Stringer  v.  Alabama  M.  E.  Co.,  99 
Ala.  397,  13  So.  75.  la.— Booth  v. 
Union  T.  R.  Co.,  126  Iowa  8,  101  N. 
W.  147.  Ky. — Chesapeake  &  O.  E.  Co. 
V.  Dawson's  Admr.,  159  Ky.  296,  167 
S.  W.  125;  Cincinnati,  N.  O.  &  T. 
P.  E.  Co.  V.  Winningham 's  Admr.,  156 
Ky.  434,  161  S.  W.  506;  Louisville, 
H.  &  St.  L.  E.  Co.  V.  Lyons,  146  Ky. 
603,  143  S.  W.  31.  N".  0.— Lutterloh 
V.  Atlantic  C.  L.  E.  Co.,  172  N.  C. 
116,  90  S.  E.  8;  Zachary  v.  North 
Carolina  E.  Co.,  156  N.  C.  496,  72  S.  E. 
858.  Tex.— Ft.  "Worth  &  D.  C.  E.  Co. 
V.  Longino,  103  Tex.  250,  126  S.  W. 
8;  Gulf,  C.  &  S.  F.  E.  Co.  v.  Miller, 
35  Tex.  Civ.  App.  116,  79  S.  W.  1109. 
Compare  supra,  VH,  H,  3,  j,  (IX),  et 
seq. 

70.  Eyan  v.  Union  Pac.  E.  Co.,  46 
Utah  530,  151  Pac.  71. 

[a]  Where  direct  testimony  has 
been  given,  the  presumption  cannot  be 
considered.  Stark  v.  Tabor  &  N,  E. 
Co.,  161  Iowa  393,  142  N.  W.  977. 

71.  U.  S.— Marler  v.  Illinois  C.  E. 
Co.,  229  Fed.  139,  143  C.  C.  A,  415, 
where  there  is  no  evidence  to  support 
the  "last  clear  chance"  doctrjne. 
Minn. — Darrington  v.  Chicago  &  N.  W. 
E.  Co.,  134  Minn.  30,  158  N.  W.  727, 
going  upon  a  railroad  bridge.  Mo. 
Mockowik  V.  Kansas  City,  etc.  E.  Co., 
196  Mo.  550,  94  S.  W.  256. 

[a]  Failure  to  look  and  listen  for 
the  approach  of  a  train  may  be  negli- 
gence, as  a  matter  of  law.  Ark. — St. 
Louis,  I.  M.  &  S.  E.  Co.  v.  Coleman, 
97  Ark.  438,  135  S.  W.  338,  Ind. 
Lamport  v.  Lake   Shore   &  M.   S.   E. 


Co.,  142  Ind.  269,  41  N.  E.  586.  Minn. 
Eaiolo  V.  Northern  Pac.  Jl.  Co.,  108 
Minn.  431,  122  N.  W.  489. 

[b]  Weather  conditions  may  ren- 
der it  contributory  negligence  as  a  mat- 
ter of  law  for  a  person  to  walk  upon 
a  railroad  track.  Hanks  v.  Great  North- 
ern E.  Co.,  131  Minn.  281,  154  N.  W. 
1088,-  cold  and  stormy  weather.  And 
see  Wexel  v.  Grand  Eapids  &  I.  E.  Co., 
190  Mich.  469,  157  N.  W.  15  (walking 
on  the  track  in  a  snow  storm) ;  Wells 
V.  Ann  Arbor  E.  Co.,  184  Mich.  1,  150 
N.  W.  340,  Ann.  Cas.  1917A,  1093,  dark 
night. 

72.  Compare  supra,  YII  H,  3,  j, 
(H)   and  (IH). 

73.  Louisville  &  N.  E.  Co.  v.  Mc- 
Combs,  21  Ky.  L.  Eep.  1232,  54  S.  W. 
179;  McKeown  v.  South  Carolina  & 
G.  E.  E.  Co.,  68  S.  C.  483,  47  S.  E. 
713. 

74.  U.  S.— Northern  Pac."  E.  Co.  v. 
Craft,  69  Fed.  124,  16  C.  C.  A.  175. 
Ga. — Hankerson  v.  Southwestern  E. 
Co.,  59  Ga.  593.  N.  C— Barnes  v.  At- 
lantic C.  L.  E.  Co.,  168  N.  C.  512,  84 
S.  E.  805;  Cogdell  v.  Wilmington  &  W. 
E.  Co.,  130  N.  C.  313,  41  S.  B.  541, 
in  going  into  a  place  of  danger  while 
drunk. 

[a]  Whether  the  person  injured  was 
Intoxicated  is  a  question  for  the  jury. 
HI. — Illinois  8.  E,  Co.  v.  Garrison,  122 
111.  App.  258.  Mo.— Walker  v.  St. 
Louis  &  S.  W.  E.  Co.,  173  Mo.  App. 
81,  155  S.  W.  895.  S.  C— Webb  v. 
Atlantic  0.  L.  E.  Co.,  105  S.  C.  300, 
89  S.  E.  546;  Woodward  v.  Southern 
Ey.,  90  S.  C.  262,  73  S.  E.  79. 

[b]  What  was  the  particular  pos- 
ture of  an  intoxicated  person,  tilled 
on  the  tracks,  at  the  time  of  his  death, 
is  .a  question  for  the  jury.  Louis- 
ville &  N.  E.  Co.  V.  Eayburn  (Ala.), 
73  So.  461. 

75.  Ark.— St.  Louis  S.  W.  E.  Co.  v. 
Adams,  98  Ark.  222,  135  S.  W.  815. 
Oal. — Hynes  v.  San  Francisco  &  N.  P. 
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tributory  negligence/^  are  ordinarily  questions  for  the  jury  to  de- 
termine. The  incapacity  of  a  young  child  to  be  guilty  of  contributory 
negligence  will  be  determined  as  a  matter  of  law/^  though  the  courts 
differ  as  to  the  age  of  the  child  which  will  render  this  rule  ap- 
plicable.'^ 

(Ill,)  Action  in  Face  of  Sudden  Danger.  — Where  a  person  is  sud- 
denly and  unexpectedly  confronted  with  a  situation  of  danger,  whether 
he  acts  with  reasonable  care  in  view  of  the  emergency  as  it  presents 
itself  to  him  is  ordinarily  a  question  for  the  jury.''^ 

h.  Wilful  or  Wanton  Injury.  —  "Where  the  evidence  is  conflicting 
or  different  conclusions  might  reasonably  be  drawn  from  it,  the  ques- 
tion whether  the  injury  was  inflicted,  wilfully,  wantonly  or  inten- 
tionally,^? whether  the  defendant's  employes  had  knowledge  of  the 


E.  Co.,  65  Cal.  316,  4  Pac.  28,  31. 
Minn. — Erdner  v.  Chicago  &  N.  W.  E. 
Co.,  115  Minn.  302,  132  N.  W.  339; 
Monahan  v.  Chicago  M.  &  St.  P.  E. 
Co.,  88  Minn.  325,  92  N.  W.  1115. 
Pa. — Holt  V.  Pennsylvania  E.  Co.,  206 
Pa.  356,  55  Atl.  1055.  Tex.— Gulf,  C. 
&  S.  F.  E.  Co.  V.  Matthews,  99  Tex. 
160,  88  S.  W.  192;  Gulf,  C.  &  S.  F. 
Ey.  Co.  V.  Prazak  (Tex.  Civ.  App.), 
181  S.  W.  711.  Utah.— Kyne  v.  South- 
ern P.  Co.,  41  Utah  368,  126  Pac.  311 
(child  twelve  years  of  age) ;  Cromeenes 
V.  San  Pedro,  L.  A.  &  S.  L.  E.  Co., 
37  Utah  475,  109  Pac.  10,  Ann.  Cas. 
1912C,  307.  Wash.— Williams  v.  North- 
ern Pac.  E.  Co.,  63  Wash.  57,  114 
Pac.   888,  Ann.   Cas.   1912D,   340. 

76.  Cleveland,  C.  C.  &  St.  L.  E.  Co. 
V.  Means,  59  Ind.  App.  383,  104  N.  E. 
785,   108   N.   E.   375. 

77.  Crawford  v.  Southern  Ey.  Co., 
106  6a.  870,  33  S.  E.  826,  child  four 
and  one-half  years  old. 

78.  Hannula  v.  Duluth  &  I.  E.  E. 
Co.,  130  Minn.  3,  153  N.  W.  250,  hold- 
ing that  the  contributory  negligence 
of  a  bright  boy  five  years,  three  and 
one-half  months  old,  was  for  the  jury 
to  pass  upon. 

79.  111.— Chicago  &  A.  E.  Co.  v. 
Smith,  180  III.  453,  54  N.  E.  325.  Ky. 
Haley's  Admr.  v.  Chesapeake  &  O.  E. 
Co.,  157  Ky.  208,  162  S.  W.  827,  at- 
tempt of  licensee  on  track  to  reach  a 
sidewalk  instead  of  jumping  into  a 
ditch.  Minn. — Peaslee  v.  Eailway  Tr. 
Co.,  120  Minn.  347,  139  N,  W.  613. 
Miss.— Christian  v.  Illinois  C.  E.  Co., 
12  So.  710.  Tex.— Missouri,  K.  &  T. 
E.  Co.  V.  Muske  (Tex.  Civ.  App.),  141 
S.  W.  565.  . 

•Compare  supra,  VII,  H,  3,  j,  (VIII). 
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!  [a]  Whether  an  obviously  danger- 
ous course  was  chosen  by  the  person 
injured  who  could  have  chosen  a  safer 
one,  is  for  the  jury  to  determine. 
Mullery  v.  Great  Northern  E.  Co.,  50 
Mont.  408,  148  Pac.  323.  But  see 
Chicago,  B.  &  Q.  E.  Co.  v.  LUley,  4 
Neb.   (Unof.)   286,  93  N.  W.  1012. 

[b]  Avoiding  or  Minimizing  Danger 
to  Others.— Whether  the  injured  per- 
son's acts  were  done  in  a  reasonable 
effort  to  avoid  or  minimize  injury  to 
another  person  or  to  property,  is  a 
question  for  the  jury,  unless  such  acts 
appear  to  have  been  heedlessly  per- 
formed with  knowledge  of  the  danger 
and  in  utter  disregard  of  the  probable 
consequences.  Louisville  &  N.  E.  Co. 
V.  Franklin's  Admr.,  165  Ky.  595,  177 
S.  W.  457. 

80.  Ala. — Illinois  C.  E.  Co.  v.  Eob- 
iuson,  189  Ala.  523,  66  So.  519;  Louis- 
ville &  N.  E.  Co.  V.  Williams,  183  Ala. 
138,  62  So.  679,  Ann.  Cas,  1915D,  483; 
Central  of  Georgia  E.  Co.  v.  Stewart, 
178  Ala.  651,  59  So.  507;  Louisville  & 
N.  E.  Co.  V.  Holland,  173  Ala.  675,-55 
So.  1001;  Southern  E.  Co.  v.  Hyde,  164 
Ala.  162,  51  So.  368.  Ga.— Central  of 
Georgia  E.  Co.  v.  Moore,  5  Ga.  App. 
562,  63  S.  B.  642.  lU.— Lake  Shore  & 
M.  S.  Ey.  Co.  V.  Bodemer,  139  111.  596, 
29  N.  E,  692,  32  Am.  St.  Eep.  218- 
Frechett  v.  Illinois  C.  E.  Co.,  188  111. 
App.  377.  la. — Johnson  v.  Chicago,  St 
P.  M.  &  O.  E.  Co.,  116  Iowa  639,  88 
N.  W.  811,  removal  of  trespasser  Ky 
Louisville  &  N.  E.  Co.  v.  Eaden,  122 
Ky.  818,  93  S.  W.  7,  6  L.  E.  A.  (N.  S.) 
581.  Minn. — Havel  v.  Minneapolis  & 
St.  L.  E.  Co.,  120  Minn.  195,  139  N 
W.  137.  Pa.— Di  Meglio  v.  Philadel- 
phia   &    E.    E.    Co.,    249    Pa.    319,    94 
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presence  of  the  person  injured  in  a  position  of  peril,^^  and  acted  with 
reasonable  care  to  prevent  the  injury,^^  must  be  submitted  to  the 
jury.  But  where  there  is  no  evidence  tending  to  establish  wilfulness, 
wantonness  or  gross  negligence  on  the  part  of  the  defendant,  the 
matter  is  for  the  court.'' 

4.    Instructions.  —  In  accordance  with  the  general  rules  elsewhere 
treated,**  the  instructions  must  conform  to  the  issues,'*  must  be  sup- 


Atl.  1095.  S.  0. — Lamb  v.  Southern 
By.,  86  S.  C.  106,  67  S.  E.  958,  138 
Am.  St.  Eep.  1030,  person  killed  on  a 
railroad  bridge.  Utah. — Jensen  v.  Den-'' 
ver  &  E.  G.  E.  Co.,  44  XJtali  100,  138 
Pac.  1185. 

[a]  Failure  of  tailroad  employes 
to  have  the  correct  time  or  to  cor- 
rectly read  train  orders,  is  not  as  mat- 
ter of  law,  sufEicient  to  reduce  their 
misconduct  to  simple  negligence  only. 
Southern  E.  Co.  v.  Harrison,  191  Ala. 
436,  67  So.  597. 

[b]  Whether  the  operation  of  a 
backing  train  was  in  reckless  disre- 
gard of  danger  to  persons  is  a  ques- 
tion for  the  jury.  Strough  v.  Central 
E.  Co.,  209  Fed.  23,  126  C.  C.  A. 
165. 

[c]  Excessive  speed  on  a  dark  night 
coupled  with  operation  without  a 
headlight,  is  suflScient  to  take  the  case 
to  the  jury.  Woodward  v.  Southern 
By.,  90  'S.   C,   262,  73   S.  E.   79. 

[dj  Whether  the  station  agent  who 
assaillted  plaintiff  was,  at  the  time  act- 
ing within  the  scope  of  his  employ- 
ment is  a  question  for  the  jury  to 
pass  upon.  Seaboard  Air  L.  Ky.  V. 
Arrant,  17  6a.  App.  489,  87  S.  E.  714. 

81.  Shirley  v.  Southern  E.  Co. 
(Ala.).  73  So.  430.  See  supra,  VII,  I, 
3,  d,  (II). 

[aj'  It  is  for  the  jury  to  determine 
"when  this  position  [of  danger]  was 
discovered,  how  far  the  engine  was 
from  the  -plaintiff  when  he  fell  upon 
the  track  in  front  of  it;  within  what 
time  and  space  the  engine  could  have 
been  stopped  after  seeing  him  fall; 
what  means  the  engineer  resorte3  to 
to  cheek  or  stop  the  train;  what  suc- 
cess attended  his  efforts  in  this  di- 
rection." Eeardon  v.  Missouri  Pac.  By. 
Co.,  114  Mo.  384,  21  S.  W.  731. 

[b]  Whether  a  person  was  seen 
lying  or  sitting  upon  the  track  is  a 
question  of  fact.  Louisville  &  N.  E. 
Co.  V.  Holland,  173  Ala,  675,  55  So. 
1001. 

[c]  Where  a  view  of  the  track  by 
the  engineer  is  unobstructed  the  fact 


that  he  testifies  that  he  did  not  see 
a  person  on  the  track  does  not  pre- 
vent the  question  from  being  sub- 
mitted to  the  jury.  Southern  E.  Co. 
V.  Eorrister,  158  Ala.  477,  48  So.  69. 

82.  Ala.— Illinois  C.  E.  Co.  v.  Bob- 
inson,  189  Ala.  523,  66  So.  539.  111. 
Lake  Shore  &  M.  S.  Ey.  Co.  v.  Bodemer, 
139  111.  596,  29  N.  E.  692,  32  Am.  St. 
Eep.  218.  N.  Y. — Neuberger  v.  Long 
Island  E.  Co.,  131  App.  Div.  885,  116 
N.  Y.  Supp.  311,  whether  they  heeded 
a  warning  signal  given  to  ^them. 

[a]  Whether  the  engineer  who  saw 
his  signals  disregarded  was  justified  in 
proceeding  without  slackening  his 
speed,  is  for  the  jury  to  determine. 
Pope  V.  Osborne,  182  111.  App.  659. 

83.  Ala. — Herring  v.  Louiaville  &  N. 
E.  Co.,  195  Ala.  422,  70  So.  749; 
Liverett  v.  Nashville,  C.  &  St.  L.  Ey. 
Co.,  186  Ala.  Ill,  65  So.  54  (where 
there  was  no  evidence  that  the  pres- 
ence of  persons  on  the  track  should 
have  been  anticipated) ;  Southern  E. 
Co.  V.  Smith,  173  Ala.  697,  55  So.  913; 
Brown  v.  St,  Louis  &  S.  P.  E.  Co.,  171 
Ala.  310,  55  So.  107.  Mich.— Wexel  v. 
Grand  Eapids  &  I.  E.  Co.,  199  Mich. 
469,  157  N.  W.  15  (where  the  per- 
son killed  was  walking  on  the  train 
in  a  snowstorm);  Putt  v.  Grand  Eapids 
&  T.  E.  Co.,  171  Mich.  216,  137  N.  W. 
132,  gross  negligence.  Minn. — Darring- 
ton  V.  Chicago  &  N.  W.  E.  Co.,  134 
Minn.  30,  158  N.  W.  727;  Hannula  v. 
Duluth  &  T.  E.  E:  Co.,  130  Minn.  3, 
153  N.  W.  250,  where  the  testimony 
of  plaintiff  a  young  child  was  inher- 
ently improbable. 

[a]  Evidence  that  a  slowly  moving 
train  was  operated,  iu  the  daytime, 
without  signals  over  a  track  which 
was  frequented  by  people,  is  insuffi- 
cient to  require  the  question  of  wan- 
tonness to  be  submitted  to  the  jury. 
Alabama  Gt.  S.  E.  Co.  v.  Skotzy,  196 
Ala.  25,  71   So.  335. 

84.  See  the  title  "Instructions." 

85.  Gulf,  C.  &  S.  P.  E.  Co.  V.  Scott 
(Tex.  Civ.  App.),  27  S.  W.  827. 

Vol.  XXII 


254 


BAILEOADS 


ported  by  some  evidence,^'  and  must  not  invade  the  province  of  the 
jury." 

J.  AcTioiv's  FOE  Injuries  to  PERsdNS  oe  Animals  on  Highways 
OR  Premises  Near  Eaileoad  Tracks.  —  1.  Pleadings  and  Proof.  —  In 
actions  for  injuries  to  persons  or  animals  on  premises  or  highways 
adjacent  to  the  tracks,  caused  by  the  wrongful  operation  of  trains  or 
cars,  the  pleadings  follow  the  general  rules  already  discussed.*' 
Where  fright  of  animals  ridden  or  driven  by  plaintiff  caused  the  in- 
juries, a  general  allegation  of  negligence  in  the  operation  of  the  train 
causing  the  fright,*^  or  in  its  operation  with  unusual  and  unnecessary 
noises,'"'  or  in  the  improper  blowing  of  the  whistle  or  ringing  of  the 
bell,°^  is  sufficient.  If  specific  acts  are  charged  they  must  be  such  as 
to  amount  to  negligence,^^  and  it  must  appear  that  the  negligence 
charged  was  the  proximate  cause  of  the  injury.®^  The  proof  must 
establish  a  definite  act  or  omission  amounting  to  negligence,'*  and  must 


[a]  Instruction  as  to  wilful  injury 
improper  where  only  negligence  is  al- 
leged and  proved.  Chicago,  E.  I.  &  P. 
E.  Co.  V.  Matukas,  47  Okla.  302,  147 
Pac.  1038,  L.  E,  A.  1917C,  1066.  And 
see  Chicago,  I.  &  L.  R.  Co.  v.  Thrasher, 
35  Ind.  App.  58,  73  N.  E.  829. 

86.  Ala. — Southern  E.  Co.  v.  Shipp, 
169  Ala.  327,  53  So.  150.  Ky.— Mays- 
ville  &  B.  S.  E.  Co.  v.  Willis, '31  Ky. 
L.  Eep.  1249,  104  S.  W.  1016;  Thur- 
man  v.  Louisville  &  N.  E.  Co.,  17  Ky. 
L:  Eep.  1343,  34  S.  W.  893.  Mo.— An- 
derson V.  Uni6n  Tr.  E.  Co.,  161  Mo. 
411,  61  S.  W.  874. 

[a]  An  instruction  based  on  a  hypo- 
thetical case  should  not  be  given.  Bal- 
timore &  O.  E.  Co.  V.  Sherman's  Admx., 
30  Gratt.  (71  Va.)   602. 

87.  Curtis  v.  Southern  E.  Co.,  130 
N.  C.  437,  41  S.  E.  929. 

[a]  A  charge  that  if  the  train  was 
operated  on  a  track  used  infrequently 
it  was  more  incumbent  on  the  rail- 
road to  give  warning  of  the  approach 
of  its  train  and  that  the  person  in- 
jured was  required  to  use  less  care 
than  if  the  track  was  in  constant  use, 
is  improper  as  amounting  to  a  charge 
on  the  weight  of  the  evidence.  Eyan 
V.  Union  Pac.  E.  Co.,  46  Utah  530, 
151   Pac.   71. 

88.  See  the  titles  "Injuries  to  Per- 
sons and  Property;"  "ITegligence;" 
and  supra,  VII,  H,  1;  VII,  I,  1;  infra, 
VII,  K,  1. 

89.  Alabama  Consol.  C.  &  I.  Co.  «. 
Cowden,  175  Ala.  108,  56  So.  984. 

[a]  An  allegation  "that  the  mule 
became  frightened  at  said  engine  and 
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cars  owing  to  the  negligence  of  the  de- 
fendant's  employes  in  the  running  and 
management  of  said  engine  and  cars" 
is  sufficient.  Oxford  Lake  Line  Co.  v. 
Stedham,  101  Ala.  376,  13  So.  553. 

90.  Ala. — Alabama  Consol.  C.  &  I. 
Co.  v.  Cowden,  175  Ala.  108,  56  So.  984. 
Miss. — MoCerren  v.  Alabama  &  V.  E. 
Co.,  72  Miss.  1013,  18  So.  420,  noisy 
operation  of  hand  car.  Neb. — Omaha 
&  E.  V.  E.  Co.  V.  Clark,  35  Neb.  867, 
53  N,  W.  970,  23  L.  E.  A.  504,  need- 
less blowing  off  of  steam.  Tex. — Gulf, 
G.  &  S.  F.  E.  Co."  V.  Hodges,  76  Tex. 
90,  13  S.  W.  64. 

And  see  Brunswick  &  B.  E.  Co.  v. 
Hoodenpyle,  129  Ga.  174,  58  S.  B.  705. 

[a]  That  the  emission  of  steam  was 
unnecessary  is  to  be  inferred  from  the 
allegation  that  it  was  "negligently, 
wrongfully,  and  unlawfully"  done,  at 
least  where  the  question  of  the  suffi- 
ciency of  the  complaint  is  raised  only 
after  trial.  Omaha  &  E.  V.  E.  Co.  i. 
Clark,  35  Neb.  867,  53  N.  W.  970,  23 
L.   E.   A.   504. 

91.  Dugau  V.  St.  Paul  &  D.  E.  Co., 
40  Minn.  544,  42  N.  W.  538. 

92.  MeCerren  v.  Alabama  &  V.  R. 
Co.,   72   Miss.   1013,   18   So.   420. 

93.  See  infra,  this  note. 

[a]  Where  "the  statement  of  facts 
shows  a  direct  connection  between  the 
wrongful  act  of  the  defendant  and  the 
injury  to  the  plaintiff  as  the  effect 
thereof,'"  the  complaint  is  sufficient  in 
this  particular.  Dugan  v.  St.  Paul  & 
D.  E.  Co.,  40  Minn.  544,  42  N.  W.  538. 

94.  Alabama  Consol.  C.  &  I.  Co.  V. 
Cowden,  175  Ala.  108,  56  So,  984, 
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conform  to  the  pleading  in  this  respect,'^  since  there  must  be  no 
material  variance.*" 

2.  Province  of  Judge  and  Jnry.  —  In  accordancei  with  the  general 
rules  already  treated,®^  it  is  ordinarily  for  the  jury  to  say  whether 
there  was  negligence  where  persons  not  on  the  right  of  way  were  in- 
jured by  a  derailment,®^  or  by  articles  projecting  from  passing  trains.** 
So  it  is  usually  a  question  of  fact  whether  animals  on  an  adjacent 
highway  or  premises  were  frightened  by  the  negligent  operation  of 
a  train,^  either  by  the  signals  given  by  it,^  or  by  its  sudden  and  noise- 
less approach  without  signals,'  by  the  escape  or  blowing  off  of  steam,* 


95.  Alabama  G.  S.  E.  Co.  v.  Fulton, 
150  Ala.  300,  43   So.  832. 

96.  Alabama  G.  S.  R.  Co.  v.  Fulton, 
150  Ala,  300,  43  So.  832. 

[a]  Proof  that  animals  were  fright- 
ened by  a  push  car  instead  of  by  a 
hand  car  as  alleged  does  not  consti- 
tute a  material  variance.  Internation- 
al &  G.  N.  Ey.  Co.  V.  V-ogel  (Tex. 
Civ.  App.),  184  S.  W.  229. 

[b]  Where  the  complaint  alleges 
wantonness  or  wilfulness  there  can  be 
no  recovery  for  simple  negligence. 
Levin  v.  Memphis  &  C.  E.  Co.,  109 
Ala.  332,  19  So.  395. 

97.  See  the  title  "Province  of  Judge 
and  Jury,"-  and  supra,  VII,  H,  3;  VII, 
I,  3. 

[a]  Where  the  sufttciency  of  the 
evidence  to  go  to  the  jury  is  the 
question,  the  evidence  must  be  con- 
strued in  the  light  most  favorable  to 
the  plaintiff.  Dunn  v.  Wilmington  & 
W.  E.  Co.,  124  N.  C.  252,  32  8.  E. 
711. 

98.  Illinois  C.  E.  Co.  v.  Watson's 
Admr.,  117  Ky.  374,  78  S.  W.  175; 
Mahau  v.  Union  Depot,  S.  E.  &  T. 
Co.,  34  Minn.  29,  24  N.  W.   293. 

[a]  The  fact  that  the  derailment 
occurred  on  a  sharp  curve  and  that  the 
speed  of  the  train  was  greater  than 
ordinary  at  that  place  justifies  sub- 
mission of  the  issue  of  negligence  to 
the  jury.  Janoek  v.  Baltimore  &  O.  E. 
Co.,  252  Pa.  199,  97  Atl.  205. 

99.  St.  Louis,  I.  M.  &  S.  E.  Co.  v. 
Armbrust,  121  Ark.  351,  181  S.  W. 
131,  Ann.  Cas.  1917D,  537;  Trinity  & 
B.  V.  E.  Co.  V.  Blaokshear  (Tex.  Civ. 
App.),  161  S.  W.  395,  where  a  loose 
spike  was  picked  up  by  a  passing  train 
and  thrown  against  plaintiff. 

fa]  A  case  requiring  submission  to 
the  jury  is  made  by  evidence  that 
plaintiff  standing  in  a  hip-hway  thirty 
feet   from  a  track  was   struck   by  a 


lump  of  coal  coming  from  the  engine 
tender  of  a  passing  train,  since  the 
doctrine  of  res  ipsa  loquitur  applies 
to  such  a  state  of  facts.  St.  LouiSj 
L  M.  &  S.  E.  Co.  V.  Armbrust,  121 
Ark.  351,  181  S.  W.  131,  Aiin.  Cas. 
1917D,  537. 

1.  Feeney  v.  Wabash  E.  Co.,  123  Mo. 
App.  420,  99  S.  W.  477. 

2.  Minn. — Gibbs  v.  Chicago,  M.  & 
St.  P.  E.  Co.,  26  Minn.  427,  4  N.  W. 
819.  N.  H.— Kidder  v.  Boston  &  M. 
E.  E.,  76  N.  H.  579,  83  Atl.  458.  Pa, 
Lott  V.  Frankford  &  S.  P.,  etc.  E.  Co., 
159  Pa.  ,471,  28  Atl.  299. 

[a]  Whether  the  blowing  of  a  whis- 
tle (1)  at  the  time  and  place  at  which 
it  was  done  was  necessary,  is  a  ques- 
tion for  the  jury.  Ark. — Weil  v.  St. 
Louis  S.  W.  E.  Co.,  64  Ark.  535,  43  S. 
W.  967.  Ky. — Hudson  v.  Louisville  & 
N.  E.  Co.,  14  Bush  303.  N.  H.— Walker 
V.  Boston  &  M.  E.  E.,  64  N.  H.  114, 
13  Atl.  649.  Tex.— Puppovioh  v.  Gal- 
veston, H.  &  H.  E.  Co.,  45  Tex.  Civ. 
App.  138,  99  S.  W.  1143.  Whether  the 
blowing  of  a  whistle  (2)  at  an  over- 
head or  underground  crossing  was 
negligence,  is  a  question  for  the  jury 
to  determine.  111. — Cleveland,  C.  C. 
&  St.  L.  E.  Co.  V.  David,  105  111. 
App.  69.  N.  J. — Mumma  v.  Easton  & 
A.  E.  Co.,  73  N,  J.  L.  ,653,  65  Atl. 
208.  Pa. — Pennsylvania  E.  Co.  v.  Bar- 
nett,  59  Pa.  259,  98  Am.  Deo.  346. 
Tenn. — Mitchell  v.  Nashville,  C.  &  St. 
L.  Ey.  Co.,  100  Tenn.  329,  45  S.  W. 
337,  40  L.  E.  A.  426. 

3.  Hudson  v.  Louisville  &  N.  E. 
Co.,  14  Bush  (Ky.)   303. 

4.  Ga. — Hutcheson  v.  Southern  E. 
Co.,  134  Ga.  602,  68  S.  E.  323.  Neb 
Omaha  &  E.  V.  E.  Co.  v.  Clark,  35 
ISfeb.  867,  53  N.  W.  970,  23  L.  E.  A. 
504.  N.  C— Witte  v.  Atlantic  Coast 
L.  E.  Co.,  171  N.  C.  309,  88  S.  E.  435; 
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or  by  unnecessary  noise  in  its  operation,"  whether  those  in  charge 
of  the  train  saw  the  frightened  animal,'  or  exercised  due  care  in 
maintaining  a  lookout  for  travelers  driving  animals,'  or  whether  they 
used  due  care  not  to  increase  its  fright.*  So  also  the  question  of 
whether  the  plaintiff  exercised  due  care  is  for  the  jury,  under  similar 
conditions.® 

K.  Actions  fok  Injuries  to  Animals  on  Track  or  Right  op  Wat. 
1.  Pleadings.  —  a.  Complaint.  —  (l-)  in  General.  —  Allegations  of 
the  complaint  in  an  action  for  killing  or  injuring  animals  on  the  track 
or  right  of  way,  should  be  certain  and  definite  in  form,^"  and  so  drawn 
as  to  show  whether  negligence  or  breach  of  a  statutory  duty  is  relied 
on.^^    Where  negligence  is  the  basis  of  the  action,  it  must  be  alleged,^^ 


Dunn  V.  Wilmington  &  W.  E.  Co.,  124 
N.  C.  252,  32  S.  B.  711. 

[a]  Even  Where  the  Steam  Escaped 
Through  Automatic  Safety  Valves. 
Dunn  V.  Wilmington  &  W.  E.  Co.,  124 
N.  C.  252,  32  S.  E.  711. 

[b]  Whether  the  'blower  on  an  en- 
gine was  in  use,  is  a  question  for  the 
jury.  Foster  v.  East  Jordan  Lumber 
Co.,  141  Mich.  316,  104  N.   W.  617. 

[c]  Where  it  appears  that  the  noise 
was  no  more  than  the  usual  and  ordi- 
nary noise,  reasonably  incident  to  the 
safe  and  proper  management  of  the 
locomotive,  the  case  need  not  be  sub- 
mitted to  the  jury.  Ford  v.  Houston  & 
T.  C.  E.  Co.,  58  Tex.  Civ,  App.  556, 
124  S.  W.  715. 

[d]  Where  a  mule  in  a  pasture  ad- 
joining a  railroad  track  was  frightened 
by  escaping  ateam  from  a  passing  loco- 
motive, ran  into  a  wire  fence  and  was 
killed,  the  question  of  defendant's  neg- 
ligence was  held  to  be  for  the  jury. 
Chicago,  E.  I.  &  P.  E.  Co.  v.  Hine 
(Okla.),   158   Pac.    597. 

5.  See  infra,  this  note. 

[a]  Whether  the  noise  was  of  an 
unusual  nature  is  for  the  jury  to  de- 
termine. Huteheson  v.  Southern  E. 
Co.,  134  6a.  602,  68  S.  E.  323. 

6.  Louisville  &  N.  E.  Co.  v.  Jenkins, 
196  Ala.  136,  72  So.  68;  Louisville  & 
N.  E.  Co.  V.  Stanaford,  172  Ky.  511, 
189  S.  W.  427;  Millers  Creek  E.  Co. 
V.  Blevins,  159  Ky.  599,  167  S.  W. 
886. 

7.  Mich.— Foster  v.  East  Jordan 
Lumber  Co.,  141  Mich.  316,  104  N.  W. 
617.  Mo.— Feeney  v.  Wabash  E.  Co., 
123  Mo.  App.  420,  99  S.  W.  477.  Tex. 
Johnson  v.  Texas  &  G.  E.  Co.,  45  Tex. 
Civ.  App.  146,  100  S,  W.  206. 

8.  Louisville  &  N.  E.  Co.  v.  Jenkins, 
196  Ala.  136,  72  So.  68;   Louisville   & 
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N.  E.  Co.  V.  Stanaford,  172  Ky.  511, 
189  S.  W.  427;  Kentucky  &  I,  Bridge 
Co. 's  Eeceiver  v.  Montgomery,  24  Ky. 
L.  Eep.  167,  67  S.  W.  1008,  68  S.  W. 
1097,  57  L.  E.  A.  781. 

9.  Chicago,  E,  I.  &  P.  By.  Co.  v. 
Steckman,  125  111.  App.  299  (wiether 
plaintiff 's  wagon  was  properly  loaded) ; 
Foster  v.  East  Jordan  Lumber  Co.,  141 
Mich.  316,  104  N.  W.  617.  See  also 
supra,  VII,  H,  3,  j. 

[aj  For  a  driver  to  sit  on  a  box  in 
a  wagon  without  any  brace  for  his 
feet,  is  not  negligence  per  se.  Chi- 
cago, E.  I.  &  P.  E.  Co.  V.  Steckman, 
224  111.  500,  79  N.  E.  602. 

10.  Gould  V.  Coal  &  Coke  E.  Co.,  74 
W.  Va.  8,  81  S.  E.  529. 

11.  Baker  v.  Southern  Cal.  Ey.  Co., 
126  Cal.  516,  58  Pac.  1055;  Baker  v. 
Southern  Cal.  Ey.  Co.,  114  Cal.  501, 
46  Pac.  604;  Gould  v.  Coal  &  Coke  E. 
Co.,  74  W.  Va.  8,  81  S.  E.  529. 

[a]  The  test  of  whether  a  cause  of 
action  at  common  law  or  under  a  stat- 
ute is  stated  is  "whether,  in  order  to 
recover  under  the  petition,  the  plain- 
tiff mmt  prove  the  kind  of  negligence 
named  in  (the)  statute;  that  is,  the 
failure  on  the  part  of  the  defendant 
to  erect  and  maintain  a  lawful  fence, 
or  whether  he  can  succeed  by  proving 
What  would  be  negligence  at  common 
law."  Hill  V.  Missouri  P.  E.  Co.,  49 
Mo.  App.  520. 

[b]  Where  a  good  cause  of  action 
for  negligence  is  stated,  unnecessary 
allegations  relating  to  breach  of  a 
statutory  duty  will  be  treated  as  sur- 
plusage. Eockford,  R.  I.  &  St.  L.  E. 
Co.  V.  Phillips,  66  111.  548;  Garner  v. 
Hannibal  &  St.  J.  E.  Co.,  34  Mo. 
235. 

12.  Ala. — Siiapson  v.  Memphis  &  C. 
E.  Co.j  66  Ala.  85;   South  &  N.  A.  E. 
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even,  according  to  some  authorities,  under  statutes  which  declare  that 
a  prima  facie  ease  is  established  by  proof  of  the  killing  or  injury  of 
animals  upon  the  tracks  of  a  railroad  company,^^  though  other 
authorities  hold  that  under  such  a  statute  negligence  need  not  be 
averred."  It  has  been  held  that  though  a  statute  imposes  double 
liability  for  killing  or  injuring  animals  if  a  prescribed  record  is  not 
kept,  yet  the  action  for  the  penalty  cannot  be  based  wholly  on  the 
mere  breach  of  the  statute  but  the  complaint  must  allege  negligence 
or  fault  -in  the  killing  or  injuring.^" 

In  accordance  with  the  rules  already  treated^"  a  general  allegation 
of  negligence  on  the  part  of  the  defendant  in  the  operation  of  its 
train  or  in  some  other  matter  is  sufficient  without  a  statement  of  the 
specific  act  relied  upon,^^  except,  in  some  states,  when  a  special  de- 
murrer is  interposed.^^    Specific  acts,  however,  such  as  excessive  speed 


Co.  V.  Hagood,  53  Ala.  647.  Fla. 
Jacksonville,  T.  &  K.  W.  Ey.  Co.  v. 
Garriison,  30  Fla.  557,  11  So.  929; 
Savannah,  F.  &  W,  Ey.  Co.  v.  Geiger, 
21  Fla.  669,  58  Am.  Eep.  697.  Idaho. 
Wilson  V.  Oregon  S.  L.  E.  Co.,  28  Idaho 
54,  152  Paa.  1062.  Ind.— Baltimore,  P. 
&  C.  Ey.  Co.  V.  Anderson,  58  Ind. 
413;  Toledo,  W.  &  W.  E.  Co.  v.  Weaver, 
34  Ind.  298.  Va.— Orange,  A.  &  M. 
E.  Co.  V.  Miles,  76  Va.  773.  Wye. 
Martin  v:  Chicago,  B.  &  Q.  E.  Co.,  15 
Wyo.  493,  89  Pae.  1025. 

13.  Burlington  &  M.  H.  E.  Co.  v. 
Campbell,  14  Colo.  App.  141,  59  Pae. 
424;  Denver  &  E.  G.  Ey.  Co.  v.  Thomp- 
son, 12  Colo.  App.  1,  54  Pae.  402; 
South  Georgia  E.  Co.  v.  Atkins,  13  Ga. 
App.  416,  79  S.  E.  226;  Martin  v. 
Southern  E.  Co.,  7  Ga.  App.  324,  66 
S.  E.  803.  Compare  infra,  VII,  L,  1, 
a,  (II). 

[a]  The  statute  prescribes  merely  a, 
rule'  of  evidence,  and  not  of  pleading. 
South  Georgia  E.  Co.  v.  Atkins,  13  Ga. 
App.  416,  79  S.  E.  226.    • 

[b]  In  justice's  courts  the  same 
rule  is  applied.  South  Georgia  E.  Co. 
V.  Atkins,  13  Ga.  App.  416,  79  S.  B. 
226. 

14.  Ark.— St.  Louia.  I.  M.  &  S.  Ey. 
V.  Brown,  49  Ark.  253,  4  S.  W.  781. 
La. — Learned  v.  Texas  &  P.  E.  Co.,  128 
La.  430,  54  So.  931.  S.  D.— Bates  v. 
Fremont,  E.  &  M.  N.  E.  Co.,  4  S.  D. 
394,  57  N.  W.  72. 

Compare  infra,  VII,  K.  1,  a,  (II). 

15.  Wilson  V.  Oregon  S.  L.  E.  Co., 
28  Idaho  54,  152  Pae.  1062.  And  see 
Little  Eock  &  Ft.  S.  E.  Co.  v.  Payne, 
33  Ark.  816,  34  Am.  Eep.  55. 

16.  See  the  title  "  Negligence, '-•  and 
IT 


supra,  VII,  H,  1,  a;  VII,  I,  1,  a;  VII, 
J,  Ij  a. 

17.  U.  S,— Gulf,  C.  &  S.  F.  E.  Co, 
V.  Washington,  49  Fed.  347,  1  C.  C.  A. 
286.  Ala.— Southern  E.  Co.  v.  Hoge, 
141  Ala.  351,  37  So.  439;  Central  of 
Ga.  Ey.  Co.  v.  Edmondson,  135  Ala. 
336,  33  So.  480;  South  &  N.  A.  E. 
Co.  V.  Hagood,  S3  Ala.  647.  Ark.— St. 
Louis,  L  M.  &  S.  E.  v.  Brown,  49 
Ark.  253,  4  S.  W.  781.  Ha.- Jackson- 
ville, T.  &  K.  W.  Ey.  Co.  v.  Jones, 
34  Fla.  286,  15  So.  924;  Jacksonville, 
T.  &  K.  W.  Ey.  Co.  v.  Garrison,  30 
Fla.  557,  11  So.  929.  HI.— Eockford, 
E.  I.  &  St.  L.  E.  Co.  V.  Phillips,  66 
111.  548.  Ind.— Chicago,  St.  L.  &  P. 
E.  Co.  V.  Nash,  24  N.  E.  884.  la. 
Grinde  v.  Milwaukee  &  St.  P.  E.  Co., 
42  Iowa  376.  Mo. — Schneider  v.  Mis- 
souri Pae.  Ey.  Co.,  75  Mo.  295.  Neb. 
Omaha  &  E.  V.  E.  Co.  v.  Wright,  49 
Neb.  456,  68  N.  W.  618.  N.  H. 
Smith  V.  Eastern  E.  Co.,  35  N.  H.  356. 
Vt. — Cooley  v.  Brainerd,  38  Vt.  394. 
Va. — Orange,  A.  &  M.  E.  Co.  v.  Miles, 
76  Va.  773.  W.  Va.— Starks  v.  Balti- 
more &  O.  E.  Co.,  77  W.  Va.  93,  87 
S.  E.  88;  Bobbins  v.  Baltimore  &  O. 
E.  Co.,  62  W.  Va.  535,  59  S.  E.  512. 
Wis. — Antisdel  v.  Chicago  &  N.  W. 
Ey.  Co.,  26  Wis.   145,  7  Am.  Eep.'  44. 

See  also  Alabama  G.  S.  E.  Co.  v. 
Hall,  133  Ala.  362,  32  So.  259,  where 
an  averment  that  defendant  negligent- 
ly caused  a  horse  to  run  into  a  trestle, 
was  held  good  against  demurrer. 

[a]  Averments  that  the  animal  was 
frightened  by  the  careless  and  negli- 
gent operation  of  the  train  are  suffi- 
cient. Tombigbee  V.  E.  Co.  v.  Morris, 
10  Ala.  App.  322,  65  So.  207. 

18.  Southern  B.  Co.  v.  Buchan,  137 
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or  failure  to  give  signals,  may  be  alleged,^^  in  which  event  they  ordi- 
narily control  a  general  allegation.^"  It  should  appear  from  the 
allegations  of  the  complaint"  that  the  train  inflicting  the  injury  be- 
longed to  the  defendant,  or  was  being  run  over  its  road,^^  and,  to 
state  a  cause  of  action  under  some  statutes,  that  the  defendant  was 
operating  a  railroad  in  the  state  f^  that  the  act  of  negligence  charged 
was  the  proximate  cause  of  the  injury,^*  and  that  the  defendant's 
employes  in  charge  of  the  train  inflicting  the  injury  were  acting 
within  the  scope  of  their  employment.^^  The  name  and  position  of 
the  employes  in  charge  of  the  train  need  not  be  stated,^^  except  where 
it  is  sought  to  hold  them  personally  liable."  The  particular  train 
need  not  be  described,^*  nor  the  direction  in  which  it  was  traveling 
alleged.''^  Pacts  must  be  alleged  showing  that  a  law  requiring  owners 
of  stock  to  keep  them  in  inclosures,  had  no  application  to  ease  in 
question.^"    The  number  and  kind  of  animals  killed  or  injured  should 


Ga.  105,  72  S.  E.  896;  Southern  K.  Co. 
V.  Pope,  129  Ga.  842,  60  S.  E.  157; 
South  Georgia  K.  Co.  v.  Atkins,  13  Ga. 
App.  416,  79  S.  E.  226. 

[aj  All  allegation  that  a  section 
boss  negligently  drove  plaintiff's  horse 
ovef  a  defective  stock  gap,  states  a 
cause  of  action.  Louisville  &  N.  E. 
Co.  V,  Peoples,  136  Ga.  448,  71  S.  E. 
805. 

19.  Western  By.  Co.  v.  McPherson, 
146  Ala.  427,  40  So.  934. 

[a]  If  failure  to  sound  warning 
signals  in  an  attempt  to  drive  ani- 
mals from  the  track  be  charged,  it 
need  not  be  Bpecifieally  alleged  that 
the  animals  were  observed  to  be  upon 
the  track.  Southern  Kansas  Ey.  Co. 
V.  Crutohfield  (Tex.  Civ.  App.),  165 
S.  W.  551. 

20.  Southern  Kansas  Ey.  Co.  v. 
Crutchfield  (Tex.-  Civ.  App.),  165  S. 
W.  551.  But  see  the  title  "Negli- 
gence. '-I 

21.  That  defendant  was  operating 
a  railroad  at  the  time  and  place  of 
the  injury,  must  appear.  Southern  E. 
Co.  V.  Pope,  129  Ga.  842,  60  S.  E. 
157. 

22.  Pittsburgh,  C.  &  St.  L.  R.  Co. 
V.  Troxell,  57  Ind.  246;  Toledo,  W.  & 
W.  Ey.  Co.  V.  Weaver,  34  Ind.  298. 
But  see  Housatonic  E.  Co.  v.  Water- 
bury,  23  Conn.  101. 

23.  McKnight  V.  Oregon  S.  L.  B. 
Co.,  33  Mont.  40,  82  Pae.  661. 

24.  Curry  v.  Southern  R.  Co.,  148 
Ala.  57,  42  So.  447  (it  is  not  necessary 
to  use  the  word  "proximate");  West- 
ern Ey.  V.  McPherson,  8  Ala,  App. 
380,  57  So.  396.  ^ 
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25.  Central  of  Ga.  R.  Co.  v.  Wil 
liams,  163  Ala.  119,  50  So.  328;  Ban 
ister  V.  Pennsylvania  Co.,  98  Ind.  220; 
Michigan  C.  E.  Co.  v.  Farrell,  52  Ind, 
App,  603,  99  N.  E.  1026;  Campbell  v. 
Indianapolis  &  N.  W.  Tr.  Co.,  39  Ind 
App.  66,  79  N.  E.  223. 

[aJ  An  allegation  that  the  railroad 
was  operated  by  defendant  and  that 
the  train  was  managed  and  controlled 
by  defendant's  employes  is  sufficient 
to  show  that  at  the  time  they  were 
acting  in  the  line  of  their  duty.  Chi- 
cago, S.  B.  &  S.  I.  E.  Co.  V.  Ness,  56 
Ind.  App.  285,  105  N.  E.  250;  Terre 
Haute,  I.  &  E.  Tr.  Co.  v.  Phillips,  49 
Ind.  App.  643,  97  N.  B.  1014.  And 
see  Central  of  Ga.  R.  Co.  v.  Williams, 
163  Ala.  119,  50  So.  328;  Western  Ey 
Co.  V.  McPherson,  146  Ala.  427,  40  So 
934. 

26.  Western  Ey.  v.  Turner,  170  Ala, 
643,  54  So.  527;  South  Ga.  E.  Co.  v 
Eyals,  123  Ga.  330,  51  S.  E.  428. 

27.  Young  V.  Vanmeter,  17  Ky.  L 
Rep.  144,  33  S.  W.  941. 

28.  Seaboard  Air  Lino  Ey.  v.  Pee 
pies,  9  Ga.  App.  477,  71  S.  E.  758.  But 
■see  Little  Eock  &  Ft.  8.  E.  Co.  v. 
Smith,  66  Ark.  278,  50  S.  W.  502. 

29.  Seaboard  Air  Line  Ey.  v.  Pee 
pies,  9  Ga.  App.  477,  71  S.  E.  758.  But 
see  Little  Rock  &  Ft.  Smith  E.  Co.  v, 
Smith,  66  Ark.  278,  50  S.   W.  502. 

30.  Missouri,  K.  &  T.  R.  Co.  v.  SaV' 
age,  32  Okla.  376,  122  Pac.  656,  judicial 
notice  will  not  be  taken  of  the  action 
of  county  commissioners  establishing 
an  exemption  from  the  general  law. 
See  Ft.  Smith  &  W.  R.  Co.  v.  Dixon. 
51  Okla,  722,  152  Pae.  350. 
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be  stated,"  and  plaintiff's  ownership  of  them  alleged^^  Where  the 
serving  of  a  notice  of  claim  of  loss  upon  defendant  is  a  condition 
precedent  to  a  recovery,  the  complaint  must  allege  the  givirg  of  the 
notice.^^  To  authorize  the  recovery  of  an  attorney's  fee,  under  a 
statute,  it  need  not  be  alleged  that  it  was  necessary  to  employ  an 
attorney  in  the  case.^* 

Damages  should  be  alleged  in  the  ordinary  way.'^ 

A  single  count  may  allege  several  concurring  acts  of  negligence,*' 
but  where  several  animals  are  killed  at  different  times  the  causes  of 
action  are  several  and  distinct,^'  though  they  may  be  joined'^  in  sep- 
arate counts.^®  A  cause  of  action  based  on  negligence  may  be  joined 
with  one  based  on  the  violation  of  a  statutory  duty.^° 

(II.)    Time  and  Place  of  Injury.  —  The  time*^  and  plaee*^  at  which  the 


31.  Southern  Ey.  Co.  v.  Sheffield, 
127  Ga.  569,  56  S.  E.  838. 

[a]  The  particular  injury  inflicted 
on  each  animal  need  not  be  stated. 
Dooley  v.  Missouri  P.  Ey.  Co.,  36  Mo. 
App.  381. 

[b]  An  allegation  that  animals  were 
"killed  or  disabled"  has  been  upheld. 
Southern  E.  Co.  v.  Hoge,  141  Ala.  351, 
37  So.  439. 

32.  South  Georgia  E.  Co.  v,  Eyals, 
123  Ga.  830,  51  S.  E.  428;  Southern 
E.  Co.  V.  V,arn,  102  Ga.  764,  29  S.  E. 
822. 

[a]  Illustrations.  —  An  averment 
that  the  animals  were  "the  property 
of  petitioners"  sufficiently  alleges  joint 
ownership  in  each  of  the  animals. 
Central  of  Ga.  Ey.  Co.  v.  Bagley,  121 
Ga.  781,  49  S.  E.  780. 

33.  McKnight  v.  Oregon  S.  L.  E. 
Co.,  33  Mont.  40,  82  Pac.  661. 

34.  Kansas  City,  Et.  S,  &  G.  E.  Co. 
V.  Burge,  40  Kan.  736,  21  Pac.  589. 

35.  See  the  title  "Injuries  to  Per- 
sons and  Property." 

[a]  All  domestic  animals  are  pre- 
sumed to  possess  some  value  and  an 
allegation  that  they  were  chattels  of 
value  is  unnecessary.  Nashville,  C. 
&  St.  L.  Ey.  Co.  V.  Bingham,  182  Al^. 
640,  62  So.  111. 

[b]  Where  the  value  of  the  animals 
Is  alleged  a  'direct  averment  of  dam- 
age need  not  be  made.  Louisville,  N. 
A.  &  C.  Ey.  Co.  V.  Argenbright,  98  Ind. 
254. 

[c]  Non-payment  need  not  be  al- 
leged. Louisville,  N.  A.  &  C.  Ey.  Co. 
V.  Argenbright,  98  Ind,  254.  See  the 
title  "Payment." 

36.  Gulf,  C.  &  S.  F.  Ey.  Co.  v. 
Washinffton,  49  Fed.  347,  1  C.  C.  A. 
286;   Hill  v.   Missouri  P.   Ey.   Co.,  49 


Mo.   App.  520.     See  the  title   "Negli- 
gence. '-' 

37.  Louisville,  N.  A.  &  C.  Ey.  Co. 
V.  Quade,  101  Ind.  364;  JeSersonville, 
M.  &  I.  E.  Co.  V.  Brevoort,  30  Ind. 
324. 

38.  Learned  v.  Texas  &  P.  E.  Co., 
128  La.  430,  54  So.  931;  Bricker  v. 
Missouri  Pac.  Ey.  Co.,  83  Mo.  391. 

39.  Bricker  v,  Missouri  Pac.  Ey. 
Co.,  83   Mo.  391. 

40.  Braxton  v.  Hannibal  &  St.  J. 
E.  Co.,  77  Mo.  455;  Campbell  v.  Louis- 
ville &  N.  E.  Co.,  98  Tenn.  148,  38  S. 
W.  732.  See  14  Standard  Peoc.  667, 
718. 

41.  Ala. — Western  Ey.  Co.  v.  Sis- 
trunk,  85  Ala.  352,  5  So.  79  ("on  or 
about  the  20th  of  September,  1887," 
is  sufficient) ;  South  &  N.  Ala.  E,  Co. 
V.  Sehafner,  78  Ala.  567,  applying  a 
special  istatute.  Ark. — Little  Eock  & 
Et.  Smith  E.  Co.  v.  Smith,  66  Ark.  278, 
50  S.  W.  502.  111.— St.  Louis,  J.  & 
C.   E.   Co.  V.   Kilpatrick,  61   111.  457. 

[a]  The  hour  of  the  day  need  not 
be  sbated.  Seaboard  Air  Line  Ey.  v. 
Peoples,  9  Ga.  App.  477,  71  S.  E.  758. 

42.  Tombigbee  V.  E.  Co.  v.  Mor- 
ris, 10  Ala.  App.  322,  65  So.  207.  But 
see  Southern  E.  Co.  v.  Hobson,  4  Ala. 
App.  408,  58  So.  751;  Little  Eock  & 
Ft.  Smith  E.  Co.  v.  Smith,  66  Ark.  278, 
50  S.  W.  502. 

[a]  Averments  (1)  that  the  injury 
was  inflicted  in  the  county  on  the  rail- 
road "leading  north  from  Huntsville" 
(Nashville,  C.  &  St.  L.  Ey.  Co.  v. 
Bingham,  182  Ala.  640,  62  So.  Ill), 
or  (2)  "at  a  place  on  said  railroad 
about  seventy-five  or  one  hundred  yards 
distant  from  Cowles  Station  in  said 
county"  (Western  Ey.  of  Ala.  v.  Sia- 
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injury  was  inflicted  should  be  stated  with  such  certainty  as  the  cir- 
cumstances of  the  case  will  permit.  It  must  appear  from  the  facts 
alleged  that  the  action  was  instituted  in  the  proper  county  or  town- 
ship,*' though  a  direct  allegation  of  this  fact  is  not  required.** 

(III.)  Breach  of  Duty  as  to  Fences  or  Cattle  Guards.  —  (A.)  Generally. 
Where  breach  of  the  statutory  duty  to  fence  is  relied  on,  all  the  facts 
necessary  to  establish  liability  under  the  particular  statute  must  be 
stated  in  the  complaint,*^  but  the  statute  not  be  pleaded*^  unless  it 
be  a  foreign  one.*'  Negligence  in  the  operation  of  the  train  need 
not  be  pleaded,*^  and  if  pleaded  may  be  treated  as  surplusage.**  The 
place  at  which  the  animals  entered  upon  the  railroad  right  of  way 
must  be  stated ;°°  it  must  also  appear  that  at  such  place  defendant 


trunk,  85  Ala.  352,  5  So.  79)   are  suffi- 
cient, 

[b]  A  statement  of  the  county  in 
which  the  injury  was  inflicted  is  suffi- 
ciently specific.  Jacksonville,  T.  &  K. 
W.  Ey.  Co.  V.  Wellman,  26  Fla.  344,  7 
So.  845;  St.  Louis,  J.  &  C.  E.  Co.  v. 
Kilpatrick,  61  111.  457. 

43.  Ind.— LouiBville,  N.  A.  &  C.  Ey. 
Co.  V.  Wilkerson,  83  lud.  153;  Toledo, 
W.  &  W.  Ey,  Co.  V.  Milligan,  52  Ind. 
505;  Chicago  &  S.  E.  Ey.  Co.  v.  Wheel- 
er, 14  Ind.  App.  62,  42  N.  E.  489.  Kan. 
Kansas  City,  Et.  S.  &  G.  E.  Co.  v. 
Surge,  40  Kan.  734,  19  Pae.  791;  St. 
Louis  &  S.  F.  Ey.  Co.  v.  Byron,  24 
Kan.  350.  Mo.— Briggs  v.  St.  Louis  & 
S.  F.  Ey.  Co.,  Ill  Mo.  168,  20  S.  W. 
82. 

Compare  Southern  E.  Co.  v.  Hobson, 
4  Ala.  App.  408,  58  So.  751. 

Venue  of  actions  to  recover  for  in- 
juries to  animals,  see  sitpra,  VII,  E,  2. 

44.  Pittsburgh,  C.  C.  &  St.  L.  Ey. 
Co.  V.  Newsom,  35  IM.  App.  299,  74 
N.  E.  21. 

[a]  An  allegation  that  defendant's 
road  ran  through  the  township  and 
that  the  accident  occurred  on  its  road 
is  sufficient.  Wright  v.  Quincy,  O.  & 
K.  C.  E.  Co.,  119  Mo.  App.  469,  95 
S.  W.  293. 

45.  Eockford,  E.  I.  &  St.  L.  E.  Co. 
V.  Phillips,  66  ni.  548;  Lainiger  v.  Kan- 
sas City,  etc.  E.  Co.,  41  Mo.  App. 
165. 

[a]  A  complaint  which  substantial- 
ly follows  the  language  of  the  statute 
will  be  sufficient.  Lake  Erie  &  W.  E. 
Co.  V.  Voliva,  53  Ind.  App.  170,  101 
N.  E.  338;  Smith  v.  Chicago  &  A.  R. 
Co.,  127  Mo.  App.  160,  105  S.   W,  10. 

fb]  Under  a  statute  making  the 
railroad  liable  where  it  might  lawfully 
have  fenced  but  did  not,  a  complaint 

Vol.  XXII 


is  sufficient  which  states  facts  showing 
that  the  track  at  the  place  in  question 
might  lawfully  have  been  fenced.  Ead- 
clifife  V.  St.  Louis,  I.  M.  &  S.  Ey.  Co., 
90  Mo.  127,  2  S.  W.  277;  Meadows  v. 
Chicago,  M.  &  St.  P.  Ey.  Co.,  82  Mo. 
App.  83,  distinguishing  this  case  from 
one  under  the  statute  inflicting  double 
damages  for  failure  to  fence. 

46.  Morrison  v.  Burlington,  C.  E.  & 
N.  Ey.  Co.,  84  Iowa  663,  51  N.  W. 
75;  Grand  Eapids  &  I.  E.  Co.  v.  South- 
Wick,  30  Mich.  444, 

47.  McKnight  v.  Oregon  S.  L.  E. 
Co.,  33  Mont.  40,  82  Pac.  661. 

48.  Mich.  —  Talbot  v,  Minneapolis, 
St.  P.  &  S.  S.  M.  Ey.  Co.,  82  Mich. 
66,  45  N.  W.  1113.  Mo.— West  v.  Han- 
nibal &  St.  J.  E.  Co.,  34  Mo.  177. 
Mont. — ^Beaudin  v.  Oregon  S,  L.  E.  Co., 
31  Mont.  238,  78  Pac.  303. 

49.  JefiEersonville,  M.  &  I.  E.  Co.  v. 
Lyon,  55  Ind.  477;  Cleveland,  C.  C.  & 
St.  L.  Ey,  Co.  V.  De  Bolt,  10  Ind.  App^ 
174,  37  N.  E.  737.  .See  generally  the 
title  "Surplusage  and  Scandal. 'i 

[a]  The  fact  that  negligence  is 
averred  in  the  construction  of  a  fence 
or  gate  does  not  operate  to  take  an 
action  from  under  a  statute  requiring 
the  erection  and  maintenance  of  a 
fence.  Morrison  v.  Burlington,  C.  R, 
&  N.  Ry.  Co.,  84  Iowa  663,  51  N.  W. 
75. 

50.  Creason  v.  Missouri,  K.  &  T.  E. 
Co.,  140  Mo.  App.  33,  124  S.  W.  572. 
But  see  Toledo,  St.  L.  &  W.  E.  Co.  v. 
Delliplane,  119  111.  App.  122;  Eaton 
V.  Oregon  Ey.  &  Nav.  Co.,  19  Ore. 
371,  24  Pae.  413. 

[a]  Illustrations.  —  Allegation  that 
a  horse  entered  upon  the  track  at  a 
point  "immediately  north  of  the  city 
of  La  Fayette,"  is  isufficiently  specific. 
Louisville,  N.  A.  &  C.  Ey.  Co.  v.  Con- 
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was  required  to  maintain  a  fence,^^  and,  unless  a  defective  or  in- 
sufflcient  fencing  be  relied  on,°^  that  it  had  failed  and  neglected  to 
do  so.°^  It  must  appear  that  the  time  allowed  the  company  to  erect 
the  fence  or  cattleguard  has  elapsed,^*  unless  a  defective  construction 
is  alleged  and  relied  on.^^  The  complaint  must  show  that  the  loco- 
motive or  train  was  operated  by  defendant  or  its  agents,"^  and  that 


solidated  Tank  Line ,  Co.,  4  Ind.  App. 

40,  30  N.  E.  159. 

[b]  An  allegation  that  horses  went 
upon  a  railroad  track  by  reason  of 
defendant's  failure  to  maintain  suffi- 
cient fences  and  cattleguarda  was  held 
equivalent  to  an  allegation  that  they 
went  upon  it  at  a  point  where  it  was 
not  securely  fenced.  Wabash  E.  Co. 
V.  Ferris,  6  Ind.  App.  30,  32  N.  B. 
112, 

51.  Ind. — Louisville,  N.  A.  &  C.  Ey. 
Co.  V.  Overman,  88  Ind.  115.  Mo. 
Ward  V.  St.  Louis,  I.  M.  &  S.  Ey.  Op., 
91  Mo.  168,  3  S.  W.  481;  Summers  v. 
Hannibal  &  St.  J.  E.  Co.,  29  Mo.  App, 

41.  Mont. — Beaudin   v.   Oregon   S.   L. 
E.  Co.,  31  Mont.  238,  78  Pac.  303. 

[a]  Where  a  statute  (1)  requires  a 
fence  to  b©  maintained  where  the  rail- 
road passes  through,  along,  or  adjoin- 
ing inclosed  or  cultivated  fields,  it  is 
customary  to  allege  that  the  place  of 
entry  was  not  at  a  public  highway 
nor  within  an  incorporated  town  or 
village  (Kirn  v.  Cape  Girardeau  & 
C.  E.  Co.,  149  Mo.  App.  708,  129  S.  W. 
475;  Creasou  v.  Missouri,  K.  &  T.  E. 
Co.,  140  Mo.  App.  33,  124  S.  W. 
572),  though  (2)  such  an  allegation  is 
not  essential  to  the  sufficiency  of  the 
complaint.  Wardell  v.  Chicago,  E.  I. 
&  P.  E.  Co.,  163  Mo,  App.  303,  146 
S.  W.  813. 

[b]  Where  the  complaint  discloses 
that  entry  was  at  station  grounds,  no 
cause  of  action  is  stated.  Baker  v. 
Southern  Cal.  Ey.  Co.,  114  Cal.  501, 
46  Pac.  604. 

[o]  If  the  statute  does  not  contain 
any  express  exception  it  is  sufficient 
to  allege  that  the  animal  came  upon 
the  track  where  it  was  unfenced,  the 
fact  that  it  could  not  properly  be 
fenced  at  that  point  being  a  matter 
of  defense.  Louisville,  N.  A.  &  C.  Ey. 
Co.  V.  Hall,  93  Ind.  245;  JefEersonville, 
M.  &  I.  E.  Co.  V.  Lyon,  72  Ind.  107; 
Louisville,  B.  &  St.  L.  E.  Co.  v.  Hart, 
2  Ind.  App.   130,  28  N.  E.  218. 

5a.  See  infra,  VII,  K,  1,  a,  (III), 
(B). 


53.  Ind.— Baltimore,  P.  &  C.  Ey.  Co. 
V.  Anderson,  58  Ind.  413;  Pittsburgh, 
C.  C.  '&  St.  L.  E.  Co.  V.  Bance,  58 
Ind.  App.  1,  108  N.  E,  158;  Chicago 
&  E.  E.  Co.  V.  Chaney,  50  Ind.  App. 
106,  97  N.  E.  181.  Kan.— St.  Louis  & 
S.  F.  E.  Co.  V.  Hofl,  76  Kan.  506,  92 
Pac.  539  (an  informal  allegation  is 
sufficient  in  an  action  before  a  justice 
of  the  peace);  Hadley  v.  Central 
Branch  U.  P.  E.  Co.,  22  Kan.  359. 
Mo.— West  V.  Hannibal  &  St.  J.  E.  Co., 
34  Mo.  177;  Creason  v.  Missouri  K. 
&  T.  E.  Co.,  140  Mo.  App.  33,  124 
S.  W.  572. 

[a]  A  direct  averment  is  not  re- 
quired. Fields  V.  Wabash,  St.  L.  &  P. 
Ey.  Co.,  80  Mo.  203;  Briscoe  v,  Mis- 
souri Pac.  Ey.   Co.,  25  Mo.  App.   468. 

[b]  '  Allegation  that  "right  of  way" 
was  not  fenced,  is  sufficient.  Louis- 
ville, N.  A.  &  C.  Ey.  Co.  v.  Hixon, 
101   Ind.    337. 

[c]  An  allegation  that  defendant's 
railway  "is"  hot  fenced  refers  to  the 
date  of  filing  the  complaint  and  is  in- 
sufficient. Baker  v.  Southern  Cal.  Ey. 
Co.,  114  Cal.  501,  46  Pac.  604. 

[d]  An  allegation  of  absence  of  a 
fence  at  the  place  of  injury  (1)  is  in- 
sufficient. Great  Western  E.  Co.  v. 
Hanks,  36  111.  281.  (2)  But  when  the 
action  is  before  a  justice  of  the  peace 
the  rule  is  otherwise.  Louisville,  N.  A. 
&  G.  Ey.  Co.  V.  Argenbright,  98  Ind. 
254. 

54.  Toledo,  P.  &  W.  Ey.  Co.  v.  Book- 
less, 55  111.  230;  Great  Western  E.  Co. 
V.  Hanks,  36  111.  281  (allegation  in  the 
terms  of  the  statute  is  sufficient); 
Galena  &  C.  IT.  E.  Co.  v.  Sumner,  24 
111.  631;  Baltimore  &  O.  E.  Co.  v.  Wil- 
son, 31  Ohio  St.  555. 

55.  Pittsburgh,  C.  C.  &  St.  L.  Ey. 
Co.  V.  Newsom,  35  Ind.  App.  299,  74 
N.   E.   21. 

56.  Wabash,  St.  L.  &  P.  Ey.  Co. 
V.  Eooker,  90  Ind.  581;  Cleveland,  C.  C. 
&  St.  L.  Ey.  Co.  V.  Wasson,  33  Ind. 
App.  316,  66  N.  B.  1020,  70  N.  E. 
821, 
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the  injury  proximately  resulted  from  the  omission  of  the  statutory 
duty."  Under  some  statutes,  it  is  necessary  to  allege  that  the  in- 
jury was  inflicted  by  the  actual  contact  of  the  locomotive  or  train 
with  the  animal,^^  and,  under  others,  that  plaintiff  was  the  owner  or 
in  possession  of  the  unfenced  land.^' 

If  a  statute  contains  a  proviso  or  exception  as  to  a  class  of  places  which 
are  not  required  to  be  fenced,  as  for  example  a  highway  crossing, 
it  is  not  necessary  to  allege  in  the  complaint  that  the  place  of  entry 
was  not  within  the  class  described  in  the  proviso,™  unless  the  ex- 
ception be  expressed  in  the  enacting  clause  of  the  statute,"  _  though 
in  the  latter  case  no  direct  and  specific  allegation  is  required,  it  being 
sufficient  if  from  a  fair  construction  of  the  facts  alleged  it  appears 
that  the  case  is  not  within  the  exception.^^ 

Where  a  contract  to  erect  and  maintain  a  fence  is  relied  on  it  must 
be  pleaded,"^  together  with  facts  showing  its  breach  ;°*  and,  if  the 
plaintiff  was  not  a  party  to  it,  his  privity  with  one  who  was  a  party 
must  be  stated.^^ 


57.  Hudgens  v.  Hannibal  &  St.  J. 
E.  Co.,  79  Mo.  418;  Menard  v.  Mon- 
tana C.  Ey.  Co.,  22  Mont.  340,  56  Pac. 
592. 

[a]  The  exact  phraseology  of  the 
statute  need  not  be  employed.  Wil- 
liams V.  Missouri  P.  Ey.  Co.,  74  Mo, 
453. 

[b]  A  direct  allegation  of  this  fact 
is  not  required.  Thomas  v.  Hannibal 
&  St.  J.  E.  Co.,  82  Mo.  538. 

58.  Pittsburgh,  C.  C.  &  St,  L.  E. 
Co.  V.  Vance,  58  Ind.  App.  1,  108  N.  E. 
158;  Colbert  v.  Missouri  P.  Ey.  Co., 
78  Mo.  App.  176. 

59.  Beaudin  v.  Oregon  S.  L.  B.  Co., 
31  Mont.  238,  78  Pae.  303. 

60.  Fla. — Seaboard  Air  L.  Ey.  Co. 
V.  Nims,  61  Pla.  420,  54  So.  779,  dis- 
tinguishing Jacksonville,  T.  &  K.  W. 
Ey.  Co.  V.  Prior,  34  Fla.  271,  15  So. 
760.  ni.— Toledo,  P.  &  W.  Ey.  Co.  v. 
Lavery,  71  111.  522;  Great  Western  E. 
Co.  V.  Hanks,  36  111.  281;  Chicago,  B. 
&  Q.  E.  Co.  V.  Carter,  20  111.  390. 
Kan. — Missouri  Pac.  Ey.  Co.  ■;;.  Borrer, 
3  Kan.  App.  284,  45  Pac.  133. 

61.  Midland  V.  E.  Co.  v.  Hardesty, 
38  Okla.  559,  134  Pac.  400. 

[a]  Use  of  the  words  "unimproved 
lauds"  instead  of  "unenclosed  lands,'' 
as  contained  in  the  statute  is  harmless. 
Illinois  C.  E.  Co.  v.   Wade,  46  111.  115. 

62.  Nicholson  v.  Hannibal  &  St.  J. 
E  Co.,  82  Mo.  73;  Midland  V.  E.  Co. 
V  Hardesty,  38  Okla.  559,  134  Pac.  400, 
inference  from  facts  alleged. 

[a]  An  allegation  (1)  that  a  mule 
strayed  upon  the  track  from  plaintiff's 
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premises  at  a  place  where  they  should 
have  been  fenced,  is  sufficient.  Mid- 
land V.  E.  Co.  V.  Hardesty,  38  Okla. 
559,  134  Pac.  400.  (2)  But  a  general 
allegation  that  "defendants  had  failed 
to  fence  their  road,"  is  insufficient. 
Chicago,  B.  &  Q.  E.  Co.  v.  Carter,  20 
111.  390. 

63.  Gulf,  C.  &  S.  F.  Ey.  Co.  v. 
Washington,  49  Fed.  347.  1  C.  C.  A. 
286. 

As  to  manner  of  pleading  contracts, 
in  general,  see  11  Standard  Peoc.  981, 
et  seq. 

[a]  The  basis  of  the  action  is 
breach  of  contract  and  not  tort.  Evans 
V.  Southern  Ey.  Co.,  133  Ala.  482,  32 
So.  138. 

[b]  Where  the  contract  Is  not  the 
foundation  of  the  action  it  need  not 
be  pleaded.  Toledo,  St.  L.  &  K.  C. 
E.  Co.  V.  Penstemaker,  3  Ind.  App. 
151,  29  N.  E.  440.  And  see  Indian- 
apolis N.  Tr.  Co.  V.  Harbaugh,  38  Ind. 
App.  115,  78  N.  E.  80,  where  a  cow 
was  poisoned  by  eating  paint  standing 
on  defendant's  premises. 

64.  See  infra,  this  note. 

[a]  The  date  of  the  first  breach  need 
not  be  alleged  as  the  contract  is  con- 
tinuing in  its  nature.  Evans  v.  South- 
ern Ey.  Co.,  133  Ala.  482,  32  So.  138. 

65.  Grand  Trunk  W.  E.  Co.  v.  Por- 
ter, 49  Ind.  App.  692,  97  N.  E.  1040. 

[a]  An  allegation  that  "plaintiff 
was  pasturing  his  horses  in  the  field 
south  of  and  ad.ioining  said  right  of 
way"  is  insufficient,  as  it  cannot  be 
determined  therefrom  whether  he  was 
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(B.)  Defective  Consteuction  or  Maintenance.  — Inasmuch  as  the  stat- 
utes generally  do  not  prescribe  the  details  of  the  fence  or  cattle- 
guard,  where  insufficient  or  defective  construction  or  maintenance  is 
relied  on,  a  general  averment  that  the  railroad  was  not  securely  or 
sufficiently  fenced,"^  or  that  the  fence  or  cattleguard  was  not  main- 
tained in  a  proper  state  of  repair,^^  is  ordinarily  sufficient.  Facts 
showing  the  duty  to  build  a  fence  or  cattleguard  at  the  point  in 
question  must  be  alleged,^^  unless  the  animal  was  injured  by  the  fence 
or  guard  itself  and  negligence  in  its  defective  construction  or  main- 
tenance is  alleged.''^  It  should  appear,  where  such  fact  is  relied  on, 
that  the  animal  entered  upon  the  track  by  reason  of  the  defective 
fence  or  cattleguard.'" 

(IV.)    Wilful  or  Wanton  Injury Where  wilful  or  wanton  injury  is 

essential  to  liability,  as  it  is  in  the  case  of  trespassing  animals  in  some 
jurisdictions,  it  must  be  alleged'^  in  accordance  with  the  general  rules 
elsewhere  discussed.'^ 


doing  BO  "by  right  of  ownership  of 
the  land,  as  a  tenant,  by  hiring  the 
pasture,  as  a  licensee,  or  as  a  tres- 
passer." Grand  Trunk  Western  E.  Co. 
V.  Porter,  49  Ind.  App.  692,  97  N.  E. 
1040. 

66.  Ind.— Evansville  &  T.  H.  E.  Co. 
V.  Tipton,  101  Ind.  197;  JefEersonville, 
M.  &  I.  E.  Co.  V.  -Chenoweth,  30  Ind. 
366.  Kan. — Missouri  P.  Ey.  Co.  v. 
Morrow,  36  Kan.  495,  13  Pae.  789.  Mo. 
See  BuBby  v.  St.  Louis,  K.  C.  &  N. 
Ey.  Co.,  81  Mo.  43. 

[a]  What  constitutes  a  lawful  fence 
(1)  need  not  be  stated  (Marion  v.  St. 
Louis  &  S.  F.  E.  Co.,  127  Mo.  App. 
129,  104  S.  W.  1125),  nor  (2)  need  it 
be  alleged  in  what  respect  the  fence 
was  insufficient  to  comply  with  the 
law.  Till  V.  St.  Louis  &  S.  ¥.  E.  Co., 
124  Mo.  App.  281,  101  S.  W.  624. 

67.  McCoy  v.  Southern  Pac.  Co. 
(Cal.),  26  Pac.  629;  Indianapolis,  P. 
&  C.  E.  Co.  V.  Truitt,  24  Ind.  162. 
Compare  Smead  v.  Lake  Shore  &  M.  S. 
Ey.  Co.,  58  Mich.  200,  24  N.  W.  761. 
'  [a]  The  existence  of  snow  and  delay 
In  its  removal  from  a  cattleguard, 
need  not  be  specifically  alleged.  Lake 
Erie  &  W.  E.  Co.  v.  Voliva,  53  Ind. 
App.  170,  101  N.  E.  338. 

[b]  The  period  of  time  during  which 
the  fence  had  been  out  of  repair  need 
not  be  alleged.  Chubbuck  v,  Hannibal 
&  St.  J.  E.  Co.,  77  Mo.  591. 

[c]  An  allegation  that  a  cattle- 
guard was  constructed  in  such  a  care- 
less and  negligent  manner  as  to  injure 
plaintiff's  horse  by  reason  of  the  faulty 
construction,   is  good  as  against  gen- 


eral demurrer.    Louisville  &  N.  E.  Co. 
V.  Plemons,  139  Ga.  67,  76  S.  E.  562. 

68.  Southern  E.  Co.  v.  Harrell,  104 
Ga.  602,  30  S.  E.  821;  Gibson  v.  Louis- 
ville &  N.  R.  Co.,  32  Ky.  L.  Eep.  769, 
106  S.  W.  838. 

69.  Baltimore  &  O.  S.  W,  Ey.  Co. 
V.  Seitzinger,  116  111.  App.  55,  where 
a  horse  was  cut  on  a  wire  fence. 
But  see  Gibson  v.  Louisville  &  N.  E. 
Co.,  32  Ky.  L.  Eep.  769,  106  S.  W. 
838,  cattle  frightened  into  defective 
cattleguard  voluntarily  put  in  by  rail- 
road company. 

70.  Ind.— Pittsburgh,  C.  C.  &  St.  L. 
Ey.  Co.  V.  Newsom,  35  Ind.  App.  299, 
74  N.  E.  21,  the  allegation  need  not 
be  made  in  direct  terms.  la. — Mor- 
rison V.  Burlington,  C.  E.  &  N.  Ey.  Co., 
84  Iowa  663,  51  N.  W.  75.  Mo.— Mar- 
rett  V.  Hannibal  &  St.  J.  E.  Co.,  84 
Mo.  413. 

71.  Devereux  v.  Philadelphia  &  E. 
E.  Co.,, 245  Pa.  136,  91  Atl.  235. 

72.  See  13  Standard  Pkoc.  354,  and 
supra,  VII,  I,  1,  a. 

[a]  Knowledge  of  the  presence  of 
the  animals  upon  or  near  the  tracks 
and  action  with  the  intention  or  pur- 
pose of  inflicting  the  injury  upon 
them  or  with  .a  reckless  disregard  of 
their  safety,  should  be  alleged.  Chi- 
cago &  E.  E.  Co.  V.  Leiter,  59  Ind. 
Ap'p.  212,  109  N.  E.  213;  Vandalia  E. 
Co.  V.  Clem,  49  Ind.  App,  94,  96  N.  E. 
789;  Louisville,  E.  &  St.  L.  R.  Co.  v. 
Hart,  2  Ind.  App.  130,  28  N.  E.  218. 

[b]  A  direct  averment  of  wilfulness 
Is  controlled  by  averments  of  fact 
showing  negligence.     Vandalia  R.  Co, 
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(V.)  Negativing  Contributory  Negligence.  —  The  general  rules  as  to  the 
negativing  of  contributory  negligence  are  applied  in  this  class  of 
cases/^  except,  of  course,  where  such  negligence  is  no  defense  to  the 
action.'* 

b.  Defendant's  Pleadings.  —  The  pleadings  of  the  defendant  follow 
the  general  rules  elsewhere  treated.'''  The  right  of  the  defendant  to 
plead  a  set-off'®  or  counterclaim"  for  the  damages  to  its  ears  or  loco- 
motive caused  by  the  collision  with  the  animal,  is  governed  by  the 
general  rules  elsewhere  treated.'* 

c.  Amendments.  —  The  general  rules  governing  the  allowance  of 
amendments  to  pleadings  control  in  actions  of  this  character.'® 


V.   Clem,   49   Ind.   App.   94,   96    N.   E. 
789. 

73.  See  the  title  "Negligence," 
and  supra,  VII,  H,  1,  a,  (VII);  and 
also  Grand  Trunk  Western  E.  Co.  v. 
Porter,  49  Ind.  App.  692,  97  N.  E. 
1040,  Smith  v,  Eastern  E.  Co.,  35  N.  H. 
356. 

74.  Michigan  C.  E.  Co.  v.  Farrell, 
52  Ind.  App.  603,  99  N.  B.  1026.  And 
see  Louisville,  N.  A.  &  C.  E.  Co.  v. 
Skelton,   94  Ind.   222. 

[a]  In  an  action  based  on  a  wilful 
or  wanton  injury,  not  necessary.  Chi- 
cago &  E.  E.  Co.  V.  Leiter,  59  Ind.  App. 
212,  109  N.  B.  213. 

75.  See  the  titles  "Answers;"  "De- 
nials;" "Pleas;"  and  titles  dealing 
with  particular  pleas  and  answers. 

[a]  Plaintiff's  ownership  should  be 
denied  by  special  plea,  under  the  Flor- 
ida rules.  Louisville  &  N.  E.  Co.  v. 
Wang,  61  Fla.  299,  55  So.  73. 

76.  Eeplogle  v.  Toledo,  St.  L.  &  W. 
E.  Co.,  184  111.  App.  338,  set-off  not 
proper  in  actions  on  the  case. 

77.  See  infra,  this  note,  and  Louis- 
ville &  N.  E.  Co.  V.  Simmons,  85  Ky. 
151,  3  S.  W.  10,  where  demurrer  to 
counterclaim  was  sustained  for  want 
of  facts  showing  liability. 

[,a]  Counterclaim  Proper.  —  Terre 
Haute  &  I.  E.  Co.  v.  Pierce,  95  Ind. 
496;  Central  Branch  U.  P.  E.  Co.  V. 
Walters,  24  Kan.  504. 

[b]  Such  a  counterclaim  does  not 
arise  out  of  the  transaction  set  forth 
in  the  complaint  nor  is  it  connected 
with  the  subject  matter  of  plaintiff's 
action.  Simkins  v.  Columbia  &  G.  E. 
Co.,  20  S.  C.  253. 

78.  See  the  title  "Set-Off,  Counter- 
claim and  Recoupment." 

79.  See  the  titles  '  'Amendments  and 
Jeofails;"  "New  Cause  of  Action  or 
Defense;"  "Parties';"  and  also  Simp- 
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son  V.  Memphis  &  C.  E.  Co.,  66  Ala. 
85;  Western  Ey.  v.  McPherson,  3  Ala. 
App.    380,   57   So.    396. 

[a]  A  misnomer  in  the  corporate 
name  of  the  defendant  may  be  cor- 
rected by  amendment.  Atlantic  C.  L. 
E.    Co.   V.    Cook,    6    Ga.    App.    128,   64 

5.  B.  665.  See  5  Standard  Pkoc.  605, 
652,  and  Western  Ey.  Co.  v,  Sistrunk, 
85  Ala.  352,  5  So.  79. 

[b]  Adding  Count. — A  count  alleg- 
ing maintenance  of  insufficient  gate 
may  be  added  to  a  complaint  charg- 
ing improper  maintenance  of  a  fence. 
Peery  v.  Quincy,  O.  &  K.  C.  E.  Co., 
122  Mo.  App.  177,  99  S.  W.  14. 

[c]  A  common  law  action  may  be 
changed  to  one  under  a  statute.  Eob- 
erts  V.  Wabash  E.   Co.,  113  Mo.   App. 

6,  87  S.  W.  601.  And  see  Minter  v. 
Hannibal  &  St.  J.  E.  Co.,  82  Mo.  128. 
But  see  20  Standard  Pboc.  354,  et  seq. 

[d]  The  particular  train  inflicting 
the  injury  and  the  time  of  day  at 
which  the  accident  occurred  may  be 
stated  by  amendment.  Southern  Kan- 
sas Ey.  Co.  V.  Crutchfleld  (Tex.  Civ. 
App.),  165" S.  W.  551. 

[e]  Additional  acts  of  negligence 
(1)  may  be  charged  by  way  of  amend- 
ment (Louisville,  H.  &  St.  L.  E.  Co. 
V.  Beauchamp,  108  Ky.  47,  55  S.  W. 
716),  and  (2)  the  manner  in  which  the 
transaction  is  alleged  to  have  taken 
place  may  be  changed  by  amendment. 
St.  Louis,  I.  M.  &  S.  E.  Co.  v.  Goss, 
92  Ark.  372,  123  S.   W.  390. 

[f]  Even  after  verdict  an  amend- 
ment changing  the  form  of  action  from 
trespass  to  case  will  be  permitted. 
Price  V.  New  Jersey  E^  &  T.  Co.,  31 
N.  J.  L.  229. 

Jsl  Amendment  of  the  answer  aftef 
I  trial  has  begun  is  a  matter  within  the 
'  court's  discretion.     Kinney  v.  Chicago, 
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2.  Issues,  Proof  and  Variance.  —  The  proof  must  conform  to,'" 
and  the  case  be  submitted  on,^^  the  issues  made.  Any  competent  evi- 
dence is  admissible  which  tends  to  prove  the  issue  made  as  to  negli- 
gence,^^ failure  to  fence,^'  or  maintenance  of  fences  or  cattleguards  in 
good  repair.**  Under  a  general  averment  of  negligence,  proof  of  any  spe- 
cific act  of  negligence  within  the  general  averment,  is  admissible,*^  but 
where  specific  acts  of  negligence  have  been  pleaded,  evidence  of  other 
acts  is  ordinarily  inadmissible,*"  and  will  not  support  a  recovery.*'  An 
action  cannot  be  instituted  under  one  statute  and  a  recovery  obtained 
under  another  ;**  nor  can  a  recovery  be  had  upon  the  theory  of  negli- 


B.   &  Q.  E.   Co.,  92  Neb.   383,   138   N. 
W.  577. 

80.  See  the  title  "Variance  and 
Failure  of  Proof,"  and  infra,  this 
section. 

[a]  Evidence  that  a  mare  was  with 
foal  is  within  the  issue  as  to  her  value. 
Boyer  v.  Chicago,  E.  I.  &  P.  E.  Co., 
123  Iowa  248,  98  N.  W.  764. 

[b]  Under  a  general  denial,  (1)  de- 
fendant may  prove  that  the  place  at 
which  the  injury  was  inflicted  was  a 
place  which  could  not  properly  have 
been  fenced  (Louisville,  N.  A.  &  C. 
By.  Co.  V.  Skelton,  94  Ind.  222;  Jeffer- 
sonville,  M.  &  I.  E.  Co.  v.  Lyon,  55 
Ind.  477;  Louisville,  E.  &  St.  L.  E. 
Co.  V.  Hart,  2  Ind.  App.  130,  28  N.  E. 
218),  that  (2)  it  was  not  operating 
the  train  which  caused  the  injury  (Cin- 
cinnati, H.  &  D.  E.  E.  Co.  V.  Good- 
son,  101  111.  App.  123),  or  (3)  that 
the  animals  entered  upon  the  right  of 
way  through  a  gate  left  open  by  tres- 
passers. Weaver  v.  Chicago  &  N.  W. 
E.  Co.,  146  Iowa  149j  124  N.  W. 
1088. 

81.  Chicago,  E.  I.  &  P.  Ey.  Co.  v. 
Wheeler,  70  Kan.  755,  79  Pac.  673. 

82.  See  the  title  "Negligence," 
and  infra,  this  section. 

[a]  Under  an  averment  of  negli- 
gence in  managing  and  operating  a 
car  evidence  that  the  car  was  im- 
properly equipped  with  brakes,  is  ad- 
missi|ble.  Swisher  v.  Interurb^n  E. 
Co.,   151   Iowa  384,   130   N.   W.   404. 

[b]  Evidence  of  contributory  negli- 
gence, where  it  must  be  specially 
pleaded,  is  not  admissible  in  the  ab- 
sence of  such  pleading.  St.  Louis,  I. 
M.  &  S.  E.  Co.  V.  Philpot,  72  Ark.  23, 
77  Ark.  23,  77  S.  W.  901;  Georgia  E. 
&  B.  Co.  V.  Wheeler,  6  Ga.  App.  746, 
65  S.  E.  719. 


83.    Lake   Erie 


W.    E.    Co.    V. 


Voliva,   53   Ind.   App.   170,   101   N.   E. 
338. 

84.  See  infra,  this  note. 

[a]  Failure  to  remove  snow  and  ice 
from  a  cattleguard  may  be  shown 
where  negligent  maintenance  is 
charged.  Lake  Erie  &  W.  E.  Co,  v. 
Voliva,  53  Ind.  App.  170,  101  N.  E. 
338. 

[h}  Evidence  that  a  gate  was  neg-< 
ligently  left  open,  is  not  admissible. 
Illinois  C.  E.  Co.  v.  McKee,  43  111. 
119. 

85.  Ala. — Central  of  Ga.  Ey.  Co.  v. 
Edmondson,  135  Ala.  336,  33  So.  480 
(failure  to  maintain  a  lookout);  Il- 
linois C.  E.  Co.  V.  Bottoms,  1  Ala.  App. 
302,  55  So.  260.  Neb.— Omaha  &  E.  V. 
E.  Co.  V.  Wright,  49  Neb.  456,  68 
N.  W.  618.  W.  Va.— Starks  v.  Balti- 
more &  O.  E.  Co.,  77  W.  Va.  93,  87 
S.   E.    88,   a   defective   headlight. 

See  20  Standard  Proc.  319. 

[a]  Failure  to  exercise  due  care 
after  discovery  of  the  presence  of  ani- 
mals may  be  shown  under  a  general 
averment  of  negligence.  Galveston,  H. 
&  S.  A.  E.  Co.  V.  Dyer  (Tex.  Civ. 
App.),  38  S.  W.  218. 

86.  See  the  title  "Negligence,"  and 
Chicago,  E.  I.  &  P.  Ey.  Co.  v.  Wheeler, 
70  Kan.  755,  79  Pac.  673;  Omaha  & 
E.  V.  E.  Co.  V.  Wright,  49  Neb.  456, 
68   N.   W.  618. 

87.  Fla. — Jacksonville,  T.  &  K,  W. 
Ey.  Co.  V.  Garrison,  30  Fla.  557,  11 
So.  929.  lU.— Wabash  E.  Co.  v.  War- 
ren, 113  111.  App.  172.  Mo. — Alexander 
V.  Missouri  Pac.  E.  Co.,  178  Mo.  App. 
184,  165  S.  W.  1156.  Tex.— Southern 
Kansas  Ey.  Co.  v.  Graham  (Tex.  Civ. 
App.),  155  S.  W.  653;  Chicago,  E.  L 
&  G.  E.  Co.  V.  Latham,  53  Tex.  Civ. 
App.  210,  115  S.  W.  890. 

88.  Edwards  v.  Hannibal  &  St.  J. 
E.  Co.,  66  Mo.  567. 
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gence  where  wilful  wrong,^®  or  a  failure  to  fence'"  is  charged,  and 
vice  versa.'^  The  proof  must  be  sufficient  to  establish  the  charge 
made.'^  Under  some  statutes  actual  contact  with  the  train  must  be 
shown,'^  but  this  is  not  required  where  the  action  is  based  on  negli- 
gence or  wilful  injury."*  Under  other  statutes,  proof  that  the  ani- 
mal was  killed  by  defendant's  train  establishes  a  prima  facie  ease 
sufficient  to  justify  a  recovery  unless  it  be  shown  by  defendant  that 
it  exercised  ordinary  care  or  that  plaintiff  was  guilty  of  contributory 
laegligence,"^  and  under  some  fencing  statutes  proof  of  the  injury  to 
the  animals  and  failure  to  fence  the  tracks  establishes  a  prima  facie 
case.'"    The  proof  must  establish  that  the  action  was  instituted  in  the 


89.  Indiana,  B.  &  W.  Ey.  Co.  v. 
Overton,  117  Ind.  253,  20  N.  E.  147. 

90.  Asbaeh  v.  Chicago,  B.  &  Q.  Ey. 
Co.,  74  Iowa  248,  37  N.  W.  182  (in 
construction  of  bridge);  Sullivan  V. 
Hannibal  &  St.  J.  E.  Co.,  72  Mo.  195 
(in  operation  of  train) ;  Collins  v.  At- 
lantic &  P.  E,  Co.,  65  Mo.  230. 

[a]  Negligence  In  Allowing .  Gate 
To  Be  Open. — Illinois  C.  E.  Co.  v.  Mc- 
Kee,  43  111.  119;  Murphy  v.  St.  Louis 
S.  W.  E.  Co.,  149  Mo.  App.  255,  129 
S.  W.  1033. 

91.  Haner  v.  Northern  Pae.  E.  Co., 
7  Idaho  305,  62  Pae.  1028,  failure  to 
fence  cannot  be  shown  where  negli- 
gence is  charged. 

[aj  But  gross  negligence  may  be 
proved  under  an  averment  of  negli- 
gence. Eockford,  E.  I.  &  St.  L.  E.  Co. 
V.  Phillips,  66  111,  548. 

92.  See  infra,  this  section,  and  the 
title  "Variance  and  Failure  of 
Proof." 

[a]  It  is  sufBcient  to  sustain  by- 
proof  any, one  of  the  charges  of  negli- 
gence or  breach  of  statutory  djity 
made.  McCaskey  v.  Quiney,  O.  &  K.  C. 
E.  Co.,  174  Mo.  App.  724,  ISl  S.  W. 
277  (failure  to  maintain  a  legal  fence 
and  negligence  in  removing  an  animal 
from  a  trestle  need  not  both  be 
proved);  International  &  G.  N.  E,  Co. 
V.  Schram  (Tex.  Civ.  App.),  138  S.  W. 
195.  But  see  Western  Ey.  Co.  v.  Mc- 
Pherson,  146  Ala.  427,  40  So.  934, 
where  they  are  charged  conjunctively. 

93.  See  infra,  this  note. 

[a]  Proof  of  actual  contact  of  the 
train  with  a  vehicle  drawn  by  the 
animal  injured,  is  sufBcient.  Cleve- 
land, C.  C.  &  St.  L.  E.  Co.  V.  Vincent, 
60  Ind.  App.  476,  109  N.  E.  810. 

94.  Chicago  &  E.  E.  Co.  v.  Leiter, 
59  Ind.  App.  212,  109  N.  E.  213; 
Campbell  v.  Indianapolis  &  N.  W.  Tr. 
Co.,  39  Ind.  App.  66,  79  N.  E.  223. 
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95.  Ala. — Illinois  C.  E.  Co.  v.  Bot- 
toms, 1  Ala.  App.  302,  55  So.  260.  Ark. 
St.  Louis  S.  W.  E.  Co.  v.  Oliphant,  93 
Ark.  631,  125  8.  W.  121;  St.  Louis, 
I.  M.  &  S.  E.  Co.  V.  Ehoden,  93  Ark. 
29,  123  S.  W.  798,  137  Am.  St.  Eep.  73. 
Fla. — Jacksonville,  T.  &  K.  W.  Ey.  Co. 
V.  Wellman,  26  Fla.  344,  7  So.  845.  But 
see  Savannah,  P.  &  W.  Ey.  Co.  v.  Geiger, 
21  Pla.  669,  58  Am.  Eep.  697.  Ga. 
Central  of  Ga.  Ey.  Co.  v.  Weathers, 
120  Ga.  475,  47  S.  E.  956.  'Ky.— Cin- 
cinnati, N.  O.  &  T.  P.  E.  Co.  V.  Graves, 
165  Ky.  148,  176  S.  W.  974.  La. 
Learned  v.  Texas  &  P.  E.  Co.,  128  La. 
430,  54  So.  931,  such  a  statute  does  not 
deprive  persons  of  the  equal  protection 
of  the  laws  nor  is  it  a  special  stat- 
ute. Mo. — Atterberry  v.  Wabash  E. 
Co.,  110  Mo.  App.  608,  85  S.  W.  114. 
N.  'H.— ^mith  v.  Eastern  E.  Co.,  35 
N.  H.  356.  N.  C— Fleming  v.  Wash- 
ington &  V.  E.  Co.,  168  N.  C.  248, 
84  S.  E.  270  (if  the  suit  is  instituted 
within  six  months  from  the  date  of 
the  injury);  Hauford  v.  Southern  B. 
Co.,  167  N.  C.  277,  83  S.  E.  470,  pre- 
sumption applies  although  the  horse 
was  hitched  to  a  wagon.  S.  C. — Perry- 
man  «.. Charleston  &  W.  C.  E.  Co.,  105 
S.  C.  34,  89  S.  E.  497;  McLeod  v. 
Atlantic  C.  L.  E.  Co.,  93  S.  C.  71,  76 
S.  E.  19,  705.  Tex.— International  & 
G.  N.  E.  Co.  V.  Schram  (Tex.  Civ, 
App.),  138  S.  W.  195. 

[a]  "There  Is  no  presumption  of 
negligence  against  the  company  other 
than  as  to  acts  alleged  by  the  peti- 
tion to  have  been  negligent."  Cen- 
tral of  Ga.  Ey.  Co.  v.  Weathers,  120 
Ga.  475,  47  S.  E.  956.  Compare  Atchi- 
son, T.  &  S.  P.  E.  Co.  V.  Gumaer,  22 
Colo.  App.  495,  125  Pae.  589;  Starks 
V.  Baltimore  &  0.  E.  Co.,  77  W.  Va. 
93,  87  S.  E.  88. 

96.  Harper  v.  Chicago,  E.  I.  &  P. 
E.  Co.,  161  Iowa  592,  143  N.  W.  529; 
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proper  county,®'  and  that  the  demand  or  notice  required  by  statute 
was  given  to  the  railroad  company,®^  and  that  plaintiff  was  the  owner 
of  the  stock  killed  or  injured.'®  The  value  of  the  animals  killed  or 
the  extent  of  the  injuries  inflicted  must  also  be  shown.^ 

Slight  discrepancies  between  the  allegations  of  the  pleadings  and 
the  proof  will  be  disregarded,^  but  a  material  variance  will  prevent 
a  recovery.' 

3.  Province  of  Judge  and  Jury.  —  a.  In  General.  —  If  the  evi- 
dence is  conflicting  or  different  inferences  might  reasonably  be  drawn 
from  it,  the  question  of  defendant 's  negligence  is  for  the  jury.*  Under 
such  conditions  it  is  also  for  the  jury  to  say  whether  plaintiff  was 


•Collins  V.  St.  Louis,  I.  M.  &  S.  B.  Co. 
(Mo.  App.),  181  8.  W.  591. 

[a]  At  place  where  fence  might 
lawfully  have  been  constructed.  Rad- 
clifie  V.  St.  Louis,  I.  M.  &  S.  By.  Co., 
90  Mo.  127,  2  S.  W.  277. 

[b]  Knowledge  that  a  fence  as 
originally  constructed  was  unsafe,  need 
not  be  shown.  Morrison  v.  Burling- 
ton, C.  E.  &  N.  Ey.  Co.,  84  Iowa  663, 
51  N.   W.  75. 

97.  Louisville,  N.  A.  &  C.  Ey.  Co. 
V.  Breckenridge,  64  Ind.  113;  Briggs 
V.  St.  Louis  &  S.  F.  Ey.  Co.,  Ill  Mo. 
168,  20  S.  W.  32;  Mitchell  v.  Missouri 

-P.  E.  Co.,  82  Mo.  106. 

[a]  Judicial  notice  may  sometimes 
be  taken  of  the  location  of  the  place 
of  injury  within  the  required  county. 
Ark.— St.  Louis,  I.  M.  &  S.  E.  Co,  v. 
James,  70  Ark.  387,  68  S.  W.  153.  Ind. 
Terre  Haute  &  I.  E.  Co.  v.  Pierce,  95 
Ind.  496;  Indianapolis  &  C.  B.  Co.  v. 
Moore,  16  Ind.  43.  Kan. — Kansas  City, 
Ft.  S.  &  G.  E.  Co.  V.  Burge,  40  Kan. 
736,  21  Pac.  589.  But  see  the  Enct. 
OP  Ev.,  title  "Judicial  Notice."- 

98.  Central  Branch  U.  P,  E.  Co.  v. 
Walters,  24  Kan.  504. 

[a]  The  affidavit  :  of  service  ac- 
companied by  a  copy  of  the  notice,  is 
sufficient  proof  under  some  statutes. 
McLenon  v.  Kansas  City,  St.  J.  &  C. 
B.  E.  Co.,  69  Iowa  320,  28  N.  W. 
619. 

99.  "Welsh  V.  Chicago,  B.  &  Q.  B. 
Co.,  53  Iowa  632,  6  N.  W.  13. 

1.  Southern  E.  Co.  v.  Yarn,  102  Ga. 
764,  29  S.  E.  822. 

2.  Ala. — Western  By.  v,  Price,  192 
Ala.  430,  68  So.  278  (allegation  that 
animal  was  killed  on  defendant's  track 
and  proof  that  track  was  owned  by 
another  railroad  but  that  defendant 
was   operating  over   it) ;    Western   Ey. 


Co.  V.  Sistrunk,  85  Ala.  352,  5  So.  79. 
Ind. — Chicago,  I.  &  L.  By.  Co.  v. 
Brown,  33  Ind.  App.  603,  71  N.  B.  908. 
Kan. — Atchison,  T.  &  S.  P.  E.  Co.  v. 
Ireland,  19  Kan.  405. 

[a]  The  time  at  which  the  injury 
was  inflicted  need  not  be  proved  strict- 
ly as  alleged.  Western  By.  Co.  v. 
Sistrunk,  85  Ala.  352,  5  So.  79. 

[b]  The  place  at  which  the  injury 
was  inflicted  need  not  be  proved  pre- 
cisely in  accordance  with  the  allega- 
tion thereof.  Western  By.  Co.  v.  Mc- 
Pherson,  146  Ala.  427,  40  So.  934; 
Central  of  Ga.  E.  Co.  v.  Thomas,  1  Ala. 
App.  267,  55  So.  443. 

3.  Ohio  &  M.  B.  Co.  v.  Brown,  23 
111.  93.  See  the  title  "Variance  and 
Failure  of  Proof.''' 

[a]  Allegation  of  a  failure  to  con- 
struct a  fence  or  maintain  it  in  repair 
is  not  supported  by  proof  that  an  an- 
imal entered  upon  the  track  by  means 
of  an  open  gate.  High  v.  Southern 
Pac.  Co.,  49  Ore.   98,  88  Pac.  961. 

[b]  Since  "an  allegation  of  injury 
to  one  thing  cannot  be  supported  by 
evidence  as  to  an  injury  to  another  and 
different  thing"  an  allegation  of  in- 
jury to  a  cow  is  not  supported  by 
proof  of  injury  to  an  ox.  Tombigbee 
V.  E.  Co.  v.  Wilks,  6  Ala.  App.  473, 
60  So.  559. 

4.  Cal. — Imperial  Valley  Merc.  Co. 
V.  Southern  Pac.  Co.,  15  Cal.  App.  385, 
114  Pac.  1003.  Ga. — Seaboard  Air  Line 
Ey.  V.  Peeples,  9  Ga.  App.  477,  71 
8.   B.   758.      N.   D.— Clair  v.   Northern 

i  Pac.  E.  Co.,  22  N.  D.  120,  132  N.  W. 
1  776.  Okla.— St.  Louis  &  S.  P.  E.  Co. 
I  V.  Loftis,   25  Okla.  496,  106  Pac.   824. 

S.  J>. — Halseth  v.  South  Dakota  C.  E. 

Co.,    34    S.    D.    226,    147    N.    W.    992; 

Bates  V.  Fremont,  B.  &  M.  V.  E.  Co., 
I  4  S.  D.  394,  57  N.  W.  72. 
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the  owner  of  the  animals  injured  or  killed."  But  where  negligence 
is  relied  upon  and  there  is  no  evidence  or  circumstances  from  which 
it  might  reasonably  be  inferred,  the  court  should  direct  a  verdict.^ 

b.  Notice  of  Claim.  —  Good  or  bad  faith  with  respect  to  the  amount 
stated  in  the  notice  of  claim  is  ordinarily  for  the  jury  to  determine/ 

c.  Place  of  Entry  and  Injury.  —  Whether  the  place  where  the  ani- 
mal entered  the  right  of  way  was  one  required  to  be  fenced  is  ordi- 
narily for  the  jury  under  appropriate  instructions,*  and  direct  evi- 
dence as  to  the  place  of  entry  is  not  required  for  the  submission  of 
the  issue.^  So  also  it  is  ordinarily  for  the  jury  to  determine  whether 
the  animals  were  struck  upon  a  highway  crossing  or  upon  the  railroad 
right  of  way.^° 

d.  Cause  of  Injury.  —  Unless  but  one  inference  can  reasonably  be 


5.  Miss.— Yazoo  &  M.  V.  E.  Co.  v. 
Eobinson,  109  Misa.  338,  68  So.  471. 
S.  D. — Halaeth  v.  South  Dakota  C.  E. 
Co.,  34  S.  D.  226,  147  N.  W.  992.  Tex. 
Texas  &  N.  0.  E.  Co.  v.  Turner  (Tex. 
Civ.  App.),  182  S.  W.  357. 

[a]  Whether  the  horses  a  witness 
testifies  he  saw  killed  were  the  horses 
plaintiff  seeks  to  recover  damage's  for, 
is  a  question  of  fact  for  the  jury. 
Campbell  v.  Mobile  &  O.  E.  Co.,.  162 
Ky.  58,  171  S.   W.  1002. 

6.  Ga.— Southern  E.  Co.  v.  Frix,  137 
Ga.  607,  73  8.  B.  1057,  where  animals 
ran  along  the  track  onto  a  trestle, 
instead  of  leaving  the  track  upon  sig- 
nals being  given.  Mo. — ^Atterberry  v. 
Wabash  E.  Co.,  110  Mo.  App.  608,  85 
S.  W.  114.  Okla.— Ft.  Smith  &  W. 
E.  Co.  V.  Dixon,  51  Okla.  722,  152 
Pae.  350;  St.  Louis  &  S.  F.  E.  Co.  v. 
McClelland,  36  Okla.  573,  128  Pae. 
1081.  W.  Va.— Starks  v.  Baltimore  & 
O.  E.  Co.,  77  W.  Va.  93,  87  S.  E. 
88. 

[a]  Where  a  case  rests  upon  cir- 
cumstantial evidence  "the  circum- 
stances shown  must  negative  every 
other  reasonable  hypothesis^  save  that_ 
of  defendant's  negligence.  "Verdicts 
should  not  be  based  upon  mere  theory 
or  supposition."  Gibson  v.  Iowa  C.  E. 
Co.,  136  Iowa  415,  113  N.  W.  927. 

[b]  Where  the  evidence  of  negli- 
gence is  entirely  inferential  "and  the 
testimony  for  the  defendant  is  clear 
and  undisputed  to  the  effect  that  there 
was  no  negligence,  the  plaintiff's  case 
is  overcome  as  a  matter  of  law,  and  it 
becomes  the  duty  of  the  jujge  to  take 
the  case  from  the  jury."  Eichards  v. 
Oregon  8.  L.  E.  Co.,  41  Utah  99,  123 
Pae.  933. 
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7.  Binder  v.  Chicago  &  N.  W.  E. 
Co.,  162  Iowa  550,  144  N.  W.  358. 

[a]  That  the  amount  claimed  in  the 
complaint  (1)  is  less,  does  not  show 
bad  fa'ith  as  a  matter  of  law  (Valleau 
V.  Chicago,  M.  &  St.  P.  E,  Co.,  73 
Iowa  723,  36  N.  W.  760),  (2)  unless 
the  difference  in  value  is  unreasonably 
large.  Binder  v.  Chicago  &  N.  W.  E. 
Co.,  162  Iowa  550,  144  N.  W.  358. 

8.  Agnew  v.  Michigan  C.  E.  Co.,  56 
Mich.  56,  22  N.  W.  108. 

[a]  Whether  the  animal  entered 
through  a  gate  in  the  fence  is  a  ques- 
tion for  the  jury.  McDonald  v.  Min- 
neapolis, 8t.  P.  &  S.  S.  M.  Ey.  Co., 
105  Mich.  659,  63  N.  W.  966. 

9.  Lepp  V.  St.  Louis,  I.  M.  &  S.  Ry. 
Co.,  87  Mo.  139;  Dinwoodie  v.  Chicago 
M.  &  St.  P.  Ey.  Co.,  70  Wis.  160,  35 
N.  W.  296. 

[a]  The  place  of  killing  will  be  pre- 
sumed to  be  the  place  of  entry  in  the 
absence  of  any  evidence  to  the  con- 
trary.    Green  v.  Kansas  City  S.  Jt.  Co., 

142  Mo.  App.  67,  125  S.  W.  865, 

10.  m.— Eeplogle  v.  Toledo,  St.  L. 
&  W.  E.  Co.,  184  111.  App.  338.  la. 
Harper  v.  Chicago,  E.  L  &  P.  E.  Co., 
161  Iowa  592,  143  N.  W.  529.  Mich. 
Goretski  v.  Au  Sable  &  N.  W.  E.  Co., 
172  Mich.  623,  138  N.  W.  658.  Neb. 
Phillips  V.  Chicago  &  N.  W,  E.  Co., 
91  Neb.  617,  136  N.  W.  846.'  Wis. 
Bodenheimer  v.  Chicago  &  N.  W.  E 
Co.,  140  Wis.   623,  123  N.  W.   148. 

[a]  Circumstantial  evidence  may  be 
sufiBcient  to  contradict  direct  testi- 
mony o£  the  employes  in  charge  of 
the  train  and  require  submission  of 
the  case  to  the  jury.  Harper  v.  Chi- 
cago, E.  L  &  P.  R.  Co.,  161  Iowa  592, 

143  N.  W.  529. 
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drawn  from  the  evidence,^^  it  is  for  the  jury  to  say  whether  the  in- 
jury was  inflicted  by  a  train  or  by  some  other  ageney,^^  whether  the 
injury  was  caused  by  actual  contact  of  the  train  with  the  animals,^^ 
or  whether  the  engine  or  train  inflicting  the  injury  was  one  operated 
by  defendant  or  by  some  other  railroad  company.^*  The  rule  is  also 
the  same  as  to  the  question  of  what  was  the  proximate  cause  of  the 
injury, ^^  as  T/hether  it  was  caused  by  the  failure  to  give  warning  or 
signals  of  the  approach  of  the  train,^''  or  crossing  signals.^^ 

e.    Manner  of  Operation  of  Train.  —  Unless  but  one  inference  may 
reasonably  be  drawn  from  the  evidence,^*  the  issue  of  defendant's 


11.  Box  V.  Missouri,  K.  &  T.  E.  Co. 
(Okla.),  150  Pac.  111. 

[a]  Failure  of  defendant  to  call 
the  section  foreman  ais  a  witness  does 
not  justify  the  inference  that  his  tes- 
timony would  contradict  that  of  the 
eiigineer  that  he  did  not  see  the  ani- 
mals at  any  time,  and  require  a  sub- 
mission of  the  case  to  the  jury.  Box 
V.  Missouri,  K.  &  T.  E.  Co.  (Okla.), 
150  Pac.  Ill 

12.  Ala.— Nashville,  C.  &  St.  L.  Ey. 
Co.  V.  Bingham,  182  Ala.  640,  62  So. 
111.  Fla.— Jacksonville,  T  &  K.  W. 
Ey.  Co.  V.  Garrison,  30  Fla.  557,  11 
So.  929  -N.  D. — Eeinke  v.  Minneapolis, 
St.  P.  &  S.  S.  M.  E.  Co.,  23  N.  D. 
182,  135  N.  W.  779.  Okla.— Ft.  Smith 
&  W.  E  Co.  V.  Benson,  26  Okla.  246,  i 
109  Pac.  77,  by  a  fall  down  an  em- 
bankment S.  0. — Moorer  v.  Atlantic 
C.  L.  E.  Co.,  103  S.  C.  280,  88  S,  E. 
15. 

[a]  Direct  evidence  is  not  required 
but  circumstantial  evidence  may  be 
sufficient  to  require  the  submission  of 
the  issue  to  the  jury.  Burlington  & 
M.  E.  E  Co.  V.  Cami)bell,  14  Colo. 
App.  141,  59  Pac.  424;  Seaboard  A.  L. 
Ey.  Co.  V.  Nims,  61  Fla.  420,  54  So.  779. 

[b]  The  mere  finding  of  a  dead  ani- 
mal near  a  track  is  not  sufficient  to 
require  submission  of  the  case  to  tie 
jury.  Union  Pac.  Ey.  Co  v.  BuUis,  6 
Colo.  App.  64,  39  Pac.  897;  Beaudin 
V.  Oregon  S.  L.  E.  Co.,  31  Mont.  238, 
78  Pac.  303. 

[c]  From  the  justifiable  inference 
that  a  horse  was  upon  a  track  some- 
time during  the  night  cannot  be  drawn 
the  further  inference  that  it  was  there 
when  a  train  passed  and  was  injured 
by  it.  Pittsburgh,  C.  C.  &  St.  L.  E. 
Co  V.  Vance,  58  Ind.  App.  1,  108  N.  E. 
158. 

13.  Cleveland,  C.  C.  &  St.  L.  K  Co. 
V.  Vincent,  60  Ind    App.  476,  109  N. 


E.  810;  Lake  Erie  &  W.  E.  Co.  v. 
Voliva,  53  Ind.  App.  170,  101  N.  B. 
338. 

[a]  Direct  evidence  of  contact  of 
the  locomotive  with  the  animal  is  not 
required.  Payne  v.  Quincy,  O.  &  K.  C. 
E.  Co.,  113  Mo.  App.  609,  88  S.  W. 
164. 

14.  Western  Ey.  v.  Price,  192  Ala. 
430,  68  So.  278. 

15.  Seaboard  A.  L.  Ey.  Co.  v.  Par- 
ish, 16  Ga.  App.  632,  85  S.  E.  950; 
St.  Louis,  B.  &  M.  Ry.  Co.  v.  Knowles 
(Tex.  Civ.  App.),  171  S.  W.  245, 

[a]  That  a  train  could  have  been 
stopped  sooner  does  not  establish  as 
matter  of  law  that  failure  to  stop  it  ■ 
was  the  proximate  cause  of  the  in- 
jury. Central  of  Ga.  E.  Co.  v.  Simons, 
161    Ala.    337,   50   So.   50. 

[b]  Whether  a  frightened  animal 
running  in  front"  of  a  train  would  have 
left  the  track  before  reaching  a  trestle 
if  the  train  had  been  stopped.  Ala- 
bama G.  S.  E.  Co.  V.  Hall,  IBS  Ala. 
362,  32  So.  259;  Beeves  v.  Atlantic 
C.  L.  E.  Co.,  101  S.  C.  433,  85  S.  E. 
1059. 

16.  Lewis  V.  Norfolk  Southern  E. 
Co.,  163  N.  C.  33,  79  S.  E.  283,  Ann. 
Cas.  1915B,  461,  47  L.  E.  A.  (N.  S.) 
1125  (where  turkeys  were  killed  upon 
the  track) ;  San  Antonio  &  A.  P.  Ey. 
Co  V.  Stewart  (Tex.  Civ.  App.),  146 
S.  W.  598;  Texas  C.  E.  Co.  v.  Mallard, 
60  Tex.  Civ.  App.  199,  127  S.  W.  1117. 

17.  Ford  V.  St.  Louis,  I.  M.  &  S. 
Ey.  Co.,  66  Ark,  363,  50  S.  W.  864; 
Welteh  V.  St.  Louis,  I,  M.  &  S.  R. 
Co.,  190  Mo.  App.  213,  176  S.  W..261, 
statutory  signals. 

18.  Ark. — Kansas  City  S,  E.  Co.  v. 
Lewis,  80  Ark.  396,  9'/  S.  "W.  56.  Mont, 
Carman  v  Montana  C.  E.  Co.,  32  Mont. 
137,  79  P^.  690.  Tex.— International 
&  G.  N.  R  Co  V.  Hall,  12  Tex  Civ, 
App.  11,  33  S.  W.  127. 
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negligence  in  the  operation  of  its  train  should  be  submitted  to  the 
jury.^*  Thus  it  is  ordinarily  for  the  jury  to  say  whether  warning  of 
the  approach  of  the  train  was  given,^"  or  should  have  been  given,^^ 
whether  a  proper  lookout  was  maintained  by  those  in  charge  of  the 
defendant's  train,^^  whether  the  animals  were  actually  seen  upon  the 
track,^^  or  should  have  been  seen,^*  in  time  to  avoid  injury,^^  and 


19.  Ala. — Central  of  Ga.  E.  Co.  v. 
Larkins,  142  Ala.  375,  37  So.  660.  Miss. 
McMillan  v.  Southern  Ry.  Co.,  75 
Miss.  490,  23  So.  182.  N.  C— Eams- 
bottom  V.  Atlantic  C.  L.  E.  Co.,  138 
N.   C.   38,  50   S.  E.  448. 

20.  111.— Chicago,  E.  I.  &  P.  Ey.  Co. 
V.  Eeidy,  66  111.  43.  Mo. — Eoberts  v. 
"Wabash  E.  Co.,  113  Mo.  App.  6,  87 
S.  W.  601,  although  plaintiff's  testi- 
mony is  of  a  negative  character.  N.  D. 
Bishop  V.  Chicago,  M.  &  St,  P.  Ey. 
Co.,  4  N.  D.  536,  62  N.  W.  605. 

21.  Ark.— St.  Louis,  I.  M.  &  S.  E. 
Co.  V.  Weatherly,  93  Ark.  269,  124  S. 
W.  1031.  Ga. — Atlantic  C.  L.  E.  Co. 
V.  Chastian,  15  G.a.  App.  707,  84  S.  E. 
167.  Mo.— Tate  v.  Wabash  E.  Co.,  153 
Mo.  App.  533,  134  S.  "W.  14.  N.  Y. 
Potter  V.  New  York  C.  &  H.  E.  E.  Co., 
134  App:  Div.  827,  119  N.  Y.  Supp. 
150,  on  approaching  fi  farm  crossing. 
Tex. — Houston  &  T.  C.  E.  Co.  v.  Gar-. 
rett   (Tex.  Civ.  App.),  160  S.   W.  111. 

22.  Ala.— Nashville,  C.  &  St,  L.  Ey. 
Co.  V.  Bingham,  182  Ala.  640,  62  So.  i 
111.  Ark.— St.  Louis,  I.  M.  &  S.  E.  i 
Co.  V.  Ehoden,  93  Ark,  29,  123  S.  W.  I 
798,  137  Am.  St.  Eep.  73;  Kansas  City  ' 
S.  E.  Co.  V.  Ingram,  80  Ark.  269,  97  , 
S.  W.  55.  Okla.— St.  Louis  &  S.  F.  E.  ' 
Co.  V.  Huff,  26  Okla.  251,  109  Pac.  j 
232;  St.  Louis  &  S.  ¥.  E.  Co.  v.  Loftis, ; 
25  Okla.  496,  106  Pac.  824;  Missouri,  i 
K.  &  T.  E.  Co.  V.  Ford,  24  Okla.  352,  | 
103  Pac.  602.  I 

[a]  From  the  fact  that  no  whistle 
was  sounded  and  that  the  animals 
could  have  been  discovered  on  the 
track,  the  jury  may  infer  that  no 
proper  lookout  was  maintained.  Cin- 
cinnati, N.  0.  &  T.  P.  E.  Co.  V.  Graves, 
165  Ky.  148,  176  S.  W.  974. 

[b]  Where  the  railroad's  employes 
had  been  notified  of  the  presence  of 
the  animals,  whether  a  suflScient  look- 
out was  maintained  is  a  question  for 
the  jury.  Vandalia  E.  Co.  v.  Duling, 
60  Ind.  App.  332,  109  N.  E.  70. 

23.  Ga.- Atlantic  C.  L.  E.  Co.  v. 
Willis,  18  Ga.  App.  674,  90  S.  E.  288. 
Wash. — Willett   v.   Oregon-Wash.   E,   & 
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N.    Co.,    94    Wash.    71,    162     Pac.     14. 
I  W.  Va. — Whelan  v.  Baltimore  &  0.  E. 
Co.,  70  W.  Va.  442,  74  S.  E.  410. 

[aj  Testimony  of  the  engineer  that 
he  did  not  see  the  animal  may  be 
contradicted  by  evidence  of  the  sur- 
rounding circumBtances.  Wright  1). 
Quincy,  O.  &  K.  C.  E.  Co.,  119  Mo. 
App.  469,  95  S.  W.  293;  Eobbius  v. 
Baltimore  &  O.  E.  Co.,  62  W.  Va.  535, 
59  S.  E.  512. 

[b]  The  time  when  the  engineer 
first  saw  the  animals  upon  the  track 
is  for  the  jury  to  determine.  Corbett 
V.  Great  Northern  E.  Co.,  28  N.  D. 
136,  148  N.  W.  4. 

24.  Ark.— St.  Louis  S.  W.  E.  Co. 
V.  Cone,  111  Ark.  309,  163  S.  W.,  1170. 
Colo.— Denver,  B.  &  W.  E.  Co.  v.  Mc- 
Donough,  54  Colo.  515,  131  Pac.  402. 
Mo. — Alexander  v.  Missouri  Pac.  E. 
Co.,  178  Mo.  App.  184,  165  S.  W.  1156; 
Wilkinson  v.  St.  Louis  S.  W.  E.  Co., 
146  Mo.  App.  711,  125  S.  W.  544.  Tex. 
Kansas  City  S.  Ey.  Co.  v.  Johnson 
(Tex.  Civ.  App.),  180  S.  W.  944. 

25.  Ala.— Central  of  Ga.  E.  Co.  v. 
Simons,  161  Ala.  337,  50  So.  50.  Colo. 
Atchison,  T.  &  S.  F.  E.  Co.  v.  Gumaer, 
22  Colo.  App.  495,  125  Pac.  589.  111. 
Leslie  v.  Wabash  E.  Co.,  118  111.  App. 
606.  la. — Swisher  v.  Interurban  E. 
Co.,  151  Iowa  384,  130  N.  W.  404. 
N.  C. — Hanford  v.  Southern  E.  Co.,  167 
N.  C.  277,  83  S.  E.  470. 

[a]  Direct  evidence  of  the  fact  that 
the  train  could  have  been  stopped  in 
time  to  avoid  the  injury  is  not  re- 
quired. Wilkinson  v.  St.  Louis  S.  W. 
E.  Co.,  146  Mo.  App.  711,  125  S.  W. 
544. 

[b]  Whether  the  animal  appeared 
so  suddenly  upon  the  track  that  it 
could  not  be  seen  in  time  to  avoid 
the  injury  is  a  question  for  the  jury. 
Louisville  &  N.  E.  Co.  v.  Eioe,  101  Ala. 
676,  14  So.  639. 

[c]  A  verdict  should  not  be  di- 
rected for  the  plaintiff  where  it  does 
not  appear  whether  the  animals  sud- 
denly or  unexpectedly  ran  upon  the 
tracks  or  were  there  for  a  considerable 
period  of  time,    Birdsall  v.  Chicago  & 
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whether  proper  precautions  were  taken  and  reasonable  care  exer- 
cised to  avoid  the  injury,^^  whether,  when  animals  were  deliberately 
run  over,  the  act  was  done  maliciously  or  with  the  intent  and  effort 
to  protect  passengers  upon  the  train,^^  and  whether  the  train  should 
have  been  stopped  to  quiet  a  frightened  animal,^'  or  to  avoid  the  in- 
jury.^* But  where  the  inference  of  negligence  cannot  reasonably  be 
drawn  from  the  evidence,  the  court  may  declare  as  a  matter  of  law 
that  there  was  no  negligence  in  the  matter  of  maintaining  a  look- 
out^" in  failing  to  discover  their  presence  upon  the  track,^^  or  in 
failing  to  exercise  due  care  in  stopping  the  train.^^  Subject  to  the 
same  general  limitations  it  is  ordinarily  for  the  jury  to  say  what 
was  the  rate  of  speed  of  the  train,^^  and  whether  under  the  surround- 
ing circumstances  it  was  unreasonably  great,^*  or  whether  failure  to 
slacken  the  speed  or  stop  the  train  was  negligence.^^ 


N.  W.  E.  Co.,  94  Neb.  691,  144  N.   W. 
163. 

[d]  Physical  facts  may  so  contra- 
dict the  testimony  of  the  engineer  as 
to  require  the  submission  of  the  case 
to  the  jury.  Diokerson  V.  Yazoo  & 
M.  V.  E.  Co.,  110  Miss.  898,  71  So. 
312;  Kansas  City  S.  Ey.  Co.  v.  John- 
son (Tex.  Civ.  App.),  180  S.  W.  944, 
the  position  of  hoofprints  and  the  dis- 
tance along  the  railroad  track  which 
they  extended. 

26.  Ky.— Cincinnati,  N.  O.  &  T.  Ey. 
Co.  V.  Lowry,  122  S.  W.  128.  Neb. 
Burnham  v.  Chicago,  B.  &  Q.  E.  Co., 
87  Neb.  696,  127  N.  "W.  1075.  N.  D. 
Corbett  v.  Great  Northern  E.  Co.,  28 
N.  D.  136,  148  N.  W.  4;  Clair  v.  North- 
ern Pac.  E.  Co.,  22  N.  D.  120,  132 
N.  W.  776.  Tex.— Missouri,  K.  &  T. 
Ey.  Co.  V.  Butler  (Tex.  Civ.  App.), 
121  S.  W.  176. 

[a]  Whether  failure  to  sand  the  rails 
in  an  effort  to  stop  the  train  was  negli- 
gence is  for  the  jury  to  say.  Clair 
V.  Northern  Pac.  E.  Co.,  22  N.  D.  120, 
132  N.  ,W.  776. 

27.  St.  Louis  &  S.  F.  R.  Co.  v. 
Loftis,  25  Okla.  496,  106  Pac.  824, 
where  another  train  was  following  the 
one  which   ran   over  the   animals. 

28.  Southern  E.  Co.  v.  Hobson,  4 
Ala.  App.  408,  58  So.  751;  Internation- 
al &  G.  N.  Ey.  Co.  15.  Vogel  (Tex. 
Civ.  App.),  184  S.  W.  229,  whether  the 
advance  of  a  hand  car  should  hare 
been  stopped. 

29.  San  Antonio  &  A.  P.  Ey.  Co.  «. 
Stewart  (Tex.  Civ.  App.),  146  S.  W. 
598. 

30.  Gibson  v.  Iowa  Cent.  E.  Co.,  136 
Iowa   415,   113   N,    W-    927;    Starks   v. 


Baltimore    &    0.    E.    Co.,    77    W.    Va. 
93,  87  S.  E.   88. 

[a]  The  fact  that  the  track  was 
straight  and  the  view  of  the  engineer 
unobstructed  does  not  establish  negli- 
gence on  his  part  since  he  may  prop- 
erly have  been  engaged  in  other  duties 
such  as  would  excuse  him  from  fail- 
ing to  discover  the  presence  of  the 
animals  upon  the  track.  Starks  v.  Bal- 
timore &  O.  E.  Co.,  77  W.  Va.  93,  87 
S.  E.  88. 

31.  Eattenbury  v.  Pere  Marquette 
E.  Co.,  172  Mich.  106,  137  N.  W.  679; 
Eichards  v.  Oregon  S.  L.  E.  Co.,  41 
Utah  99,  123  Pac.  933. 

32.  Miss. — Mississippi  C.  E.  Co.  v. 
Morrison,  107  Miss.  300,  65  So.  275. 
N.  O. — ^Fleming  v.  Washington  &  V. 
E.  Co.,  168  N.  C.  248,  84  S.  E.  270. 
Okla. — Missouri,  K.  &  T.  E.  Co.  v. 
Eaines,  158  Pac.  936.  Tex. — Interna- 
tional &  G.  N.  Ev.  Co.  V.  Bandy  (Tex. 
Civ.  App.),  163  S.  W.  341. 

33.  Chicago,  E.  I.  &  P.  Ey.  Co.  v. 
Eeidy,  66  111,  43. 

34.  111.— Eoek  v.  Owsley,  167  111. 
App.  266.  la. — Courson  v  Chicago,  M. 
&  St.  P.  Ey.  Co.,  71  Iowa  28,  32  N. 
W.  8.  Tex.— Houston  &  T,  C.  E.  Co. 
Garrett  (Tex.  Civ.  App.),  160  S.  W. 
111. 

35.  Louisville  &  N.  E.  Co.  v.  Mertz, 
L  &  Co.,  149  Ala.  561,  43  So,  7;  Chi- 
cago, I.  &  L.  Ey.  Co.  V.  Eamsey,  168 
Ind.  390,  81  N.  E.  79,  120  Am.  St. 
Eep.  379. 

[aj  Whether  a  freight  train  could 
have  been  stopped,  in  the  exercise  ot 
reasonable  care  in  the  'distance  it 
traversed  after  animals  were  discovered 
and   betore   they    were    struck,   is   tor 
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t.  Presumption  of  Negligence  Created  iy  Statute.  —  Either  by 
statute  or  by  the  course  of  judicial  decisions,  the  jury,  in  some  states, 
is  authorized  to  infer  from  the  proven  fact  that  an  animal  was  killed 
by  a  train  upon  a  railroad  track,  that  the  railroad  company  operating 
the  train  was  negligent.^^  Whether  there  is  sufficient  evidence,  if 
it  is  believed,  to  meet  and  overcome  this  presumption  is  a  question 
of  law  for  the  judge  ;^^  but  ordinarily,  it  is,  for  the  jury  to  say 
whether  the  statutory  presumption  of  negligence  has  in  fact  been 
overcome.^*  Contrary  testimony  does  not,  as  a  matter  of  law,  over- 
come the  presumption,^"  unless  such  testimony  is  uncontradicted  by 
other  testimony  or  circumstances  and  is  sufScient  to  show  absence  of 
any  negligence."" 

g.  Maintenamce  of  Fences  and  Cattleguards.  —  What  constitutes 
a  lawful  fence  is  a  question  of  law  for  /the  court,  where  the  statute 
describes  the  fence  required,*^  but  ordinarily  it  is  for  the  jury  to 
say  whether,  upon  the  evidence,  a  proper  or  sufficient  fence  or  cattle- 


the  jury  to  determine.  Benn  v.  Chi- 
cago, M.  &  St.  P.  E.  Co.,  89  Wash. 
522,  154  Pac.  1082. 

36.  Moorer  v.  Atlantic  C.  L.  E.  Co., 
103  S.  C.  280,  88  S.  E.  15.  See  10 
Ency.  op  Ev.  513,  et  seq. 

[a]  The  doctiine  of  "due  process 
of  law"  is  not  violated  by  the  ap- 
plication of  this  presumption.  Moorer 
V.  Atlantic  C.  L.  E.  Co.,  103  S.  C.  280, 
88  S.  E.  15. 

37.  Volkman  v.  Chicago,  St.  P.  M. 
&  O.  Ry.  Co.,  5  Dak.  69,  37  N.  W. 
731;  Corbett  v.  Great  Northern  E.  Co., 
19  N.  D.  450,  125  N.   W.  1054. 

38.  Fla.— Jacksonville,  T.  &  K.  W. 
Ey.  Co.  V,  Wellman,  26  Fla.  344,  7  So. 
845.  Ga. — Atlantic  C.  L.  E.  Co.  v.  Wil- 
lis,'18  Ga.  App.  674,  90  S.  E.  288; 
Georgia  N.  E.  Co.  v.  Hadden,  18  Ga. 
App.  10,  88  S.  E.  995;  Seaboard  A. 
L.  Ey.  V.  Parish,  16  Ga.  App.  632, 
85  S.  E.  950;  Atlantic  C.  L.  E.  Co.  v. 
Chastain,  15  Ga.  App.  707,  .84  S.  E. 
167;  Western  &  A.  E.  Co.  v.  Smith, 
15  Ga.  App.  289,  82  S.  E,  906.  Ky. 
Chesapeake  &  O.  E.  Co.  v,  Burton,  156 
Ky.  736,  161  S.  W.  1116.  Miss. 
Dickerson  v.  Tazoo  &  M.  V.  E.  Co.,  110 
MiBS.  898,  71  So.  312.  N.  D.— Clair  v. 
Northern  Pac.  E.  Co.,  22  N.  D.  120, 
132  N.  W.  776.  S.  0.— McLeod  v.  At- 
lantic C.  L.  E,  Co.,  93  S.  C.  71,  76 
8.  E.  19,  705. 

39.  Johnson  v.  Chicago,  M.  &  St.  P. 
E.  Co.,  52  Mont.  73,  155  Pae.  971; 
Perryman  v.  Charleston  &  W.  C.  E.  Co., 
105  S.  C.  34,  89  S.  E,  497. 

iO.    Northern  A.  E,  Co.  V,  White,  li 
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Ala.  App.  228,  69  So.  308;  Cortett  v. 
Great  Northern  E,  Co.,  19  n;  D.  450, 
125  N.  W.  1054.  See  10  Ency.  of  Ev. 
516. 

[a]  Impeachment  of  the  witness 
by  evidence  of  contradictory  state- 
ments, justifies  the  submission  of  the 
case  to  the  jury.  Seaboard  Air  Lino 
Ey.  V.  Carnes  &  Co.,  13  Ga.  App.  122, 
78  S.  E.  864. 

[b]  Physical  facts  may  raise  con- 
flict with  the  testimony.  O 'Kelly  v. 
Yazoo  &  M.  V.  E.  Co.,  94  Miss.  635, 
47  So.  660.  And  see  St.  Louis  S.  W. 
E.  Co.  V.  Oliphant,  93  Ark.  631,  125 
S.  W.  121.  ' 

[c]  Circumstantial  eridence  may 
support  the  presumption  in  opposition 
to  contrary  testimony.  Cincinnati,  N. 
O.  &  T.  P.  E.  Co.  V.  Graves,  165  Ky. 
148,  176  S.  W.  974;  Cincinnati,  N.  0. 
&  T.  Ey.  Co.  V.  Lowry  (Ky.),  122  S.  W 
128. 

[d]  Although  it  appears  that  the 
defendant's  engineer  was  not  guilty  of 
negligence,  the  defendant  is  not  en- 
■titled  to  an  affirmative  charge  unless 
it  also  appears  that  the  train  was 
properly  equipped.  Northern  A.  E.  Co. 
V.  White,  14  Ala.  App.  228,  69  So. 
308. 

[e]  ^  The  presumption  is  more  easily 
rebutted  than  actual  proof  of  negli- 
gence. Eeinke'  v.  Minneapolis,  St.  P. 
&  S.  S.  M.  E.  Co.,  23  N.  D.  182,  lS5 
N.  W.  779. 

41.  Morrison  v.  Kansas  City  &  W. 
B.  E.  Co.,  162  Mo.  App.  662,  145  S. 
W.  13',  under..  Mo,  Eev,  St.,  1906, 
§§1105,   3294,  3295,  '        "  i 
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guard  was  in  fact  eonstnacted,^^  or  whether  it  was  maintained  in 
a  proper  manner,*^  and  whether  the  animal  would  not  have  entered 
upon  the  track  except  for  the  defective  fence  or  cattleguard.**  It  is 
for  the  court  to  declare  what  places  must  under  an  existing  statute 
be  fenced  or  protected  by  a  eattleguard.^^  But,  unless  but  one  con- 
clusion can  reasonably  be  drawn  from  the  evidence,*"  it  is  for  the 
jury  to  say  whether  the  place  at  which  the  animal  entered  upon  the 
track  or  right  of  way  was  used  in  ■  such  a  manner  as  to  constitute 
it  a  place  not  required  by  law  to  be  fenced,*^  whether  a  eattleguard 


42.  Ind.— Pittsburgh,  C.  C.  &  St.  L. 
Ey.  Co.  Vi  Newsom,  35  Ind.  App.  299, 
74  N.  E.  21.  la. — Campbell  v-  Iowa  C. 
E.  Co.,  124  Iowa  248,  99  N.  W.  1061. 
Mo. — Miller  v.  Chiicago,  M.  &  St.  P. 
E.  Co.,  180  Mo.  App.  209,  167  S.  W. 
1160;  Berkbigler  v.  Cape  Girardeau  & 
C.  E.  Co.,  152  Mo.  App.  .543,  133  S.  W. 
1170.  Tex. — International  &  G.  N.  Ey. 
Co.  V.  Vogel  (Tex.  Civ.  App.),  184 
8.  W.  229. 

[,a]  That  a  eattleguard  was  con- 
structed in  accordance  with  a  design 
adopted  by  many  different  railroads 
does  not  prevent  the  question  of  its 
proper  construction  from  being  a  jury 
question.  Miller  v.  Chicago,  M.  &  St. 
P.  E.  Co.,  180  Mo.  App.  209,  167  S. 
W.  1160.  And  see  Choctaw  &  M.  E. 
Co.  V.  Goset,  70  Ark.  427,  68  S.  W. 
879. 

[b]  That  animals  passed  over  a 
eattleguard  does  not  make  out  ,a 
prima  facie  case  of  its  insufS.ciency. 
Miller  v.  Chicago,  M.  &  St.  P.  E.  Co., 
180  Mo.  App.  209,  167  S.  W.  1160. 

43.  ni.— Baltimore  &  O.  S.  W.  Ey. 
Co.  V.  Seitzinger,  116  111.  App.  55,  a 
wire  fence  on  which  a  horse  was  cut. 
Minn. — ^Yates  v.  Chicago,  St.  P.  M. 
&  O.  E.  Co.,  115  Minn.  496,  132  N. 
W.  994,  36  L.  E,  A.  (N.  S.)  997, 
whether  ice  and  snow  should  have  been 
removed  from  a  eattleguard.  Neb. 
Kinney  u.  Chicago,  B.  &  Q.  E.  Co.,  92 
Neb.  383,  138  N,  W.  577.  Tex.— Mis- 
souri, K.  &  T.  Ey.  Co.  V.  Withers 
(Tex.  Civ.  App.),  167  S.  W.  5. 

[a]  Evidence  that  some  of  the 
posts  had  rotted  off  and  that  the  sec- 
tion hands  of  the  railroad  had  been 
notified  of  the  condition  of  the  fence, 
is  sufiicient  to  make  a  case  for  the 
jury.  Midland  V.  E.  Co.  v.  Hardesty, 
38  Okla.  559,  134  Pae.  400. 

[b]  That  there  was  no  pit  beneath 
a  eattleguard  to  allow  snow  to  fall 
through,  is  sufficient  evidence  of  neg- 
ligence to  justify  the  jury  in  return- 


ing a  verdict  for  the  plaintiflE.  Lake 
Erie  &  W.  E.  Co.  v.  Voliva,  53  Ind. 
App.  170,  101  N.  E.  338. 

[c]  Whether  failure  to  sooner  dis- 
cover a  defect  constituted  negligence, 
was  a  question  for  the  jury.  Morris 
V.  Chicago,  G.  W.  E.  Co.,  133  Iowa  28, 
110  N.  W.  154. 

[d]  Whether  the  delay  in  making 
repairs  (1)  was  justified  is  a  question 
for  the  jury.  (Bell  v.  Chicago,  B.  & 
Q.  Ey.  Co.,  64  Iowa  321,  20  N.  W. 
456),  (2)  unless  but  one  reasonable  in- 
ference can  be  drawn  from  the  facts 
in  evidence.  Goddard  v.  Chicago  & 
N.  W.  Ey.  Co.,  54  Wis.  548,  11  N. 
W.  593. 

[e]  What  would  be  a  reasonable 
time  to  replace  a  fence  temporarily 
removed  while  a  double  track  was  be- 
ing laid  is  a  question  of  fact  for  the 
jury.  Whiteman  v.  Atchison,  T.  &  S.  F. 
E.  Co.,  163  Mo.  App.  228,  146  S.  W. 
97. 

44.  Miller  v.  Chicago,  M.  &  St.  P. 
E.  Co.,  18Q  Mo.  App.  209,  167  8.  W. 
1160,  circumstantial  evidence  may  be 
sufficient  to  prove  the  fact. 

45.  Gibson  v.  Iowa  Cent.  E.  Co.,  136 
Iowa  415,  113  N.  W.  927;  Smith  v. 
St.  Louis  &  8.  F.  E.  Co.,  125  Mo.  App. 
15,  102  8.  W,  593. 

46.  Gibson  v.  Iowa  Cent.  E.  Co.,  136 
Iowa  415,  113  N.  W.  927. 

47.  Fla. — Atlantic  C.  L.  E.  Co.  «. 
Perry,  69  Fla.  133,  67  So,  639,  a  flag 
station.  Ind. — Cleveland,  C.  C.  &  St. 
L.  E.  Co.  V.  Vincent,  60  Ind.  App.  476, 
109  N.  B.  810,  whether  it  was  used  as 
a  place  for  loading  and  unloading 
freight.  Mo. — Lash  v.  Southwest  M. 
E.  Co.  (Mo.  App.),  180  8.  W.  11.  Okla. 
St.  Louis  &  8.  P.  E.  Co.  v.  Smith,  41 
Okla..  163,  137  Pac.  714.  Tex.— St. 
Louis  8.  W.  E.  Co.  v.  Seay,  60  Tex. 
Civ.  App.  301,  127  S.  W.  908.  Utah. 
Eeid  V.  San  Pedro,  L.  A.  &  S.  L.  E. 
Co.,  39  Utah  617,  118  Pac.  1009. 

["a]    Whether  station  grounds  which 
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was  properly  located  with  reference  to  an  adjoining  highway,*'  or 
whether  there  was  sufficient  space  in  which  to  properly  install  a  cattle- 
guard.*'  Whether  a  right  to  have  a  fence  maintained  by  a  railroad 
had  been  acquired  by  prescription  is  also  a  question  for  the  jury, 
subject  to  appropriate  instructions.^" 

h.  Injuries  at  Private  Gates  and  Crossings.  —  It  is  ordinarily  for 
the  jury  to  determine  whether  a  gate  had  been  properly  constructed 
or  maintained  in  a  ijroper  state  of  repair,'^  and,  where  such  duty 
devolves  upon  it,  whether  reasonable  care  and  diligence  had  been 
exercised  by  the  defendant  to  keep  a  gate  closed.'^ 

i.  Contributory  Negligence.  —  The  question  of  contributory  negli- 
gence is  for  the  jury  where  more  than  one  reasonable  inference  may 
be  drawn  from  the  evidence.^^ 


were  unfenced,  included  only  a  reason- 
able amount  of  ground,  is  ordinarily  a 
question  for  the  jury  to  determine. 
Green  v.  Kansas  City,  S.  R.  Co.,  142 
Mo.  App.  67,  125  S.  W.  865;  Downey 
V.  Mississippi  E.  &  B.  T.  E.  Co.,  94 
Mo.  App.  137,  67  S.  W.  945;  Branden- 
burg V.  St.  Louis  &  S.  F.  E.  Co.,  44 
Mo.  App.  224. 

[b]  The  mere  fact  that  a  switqh- 
yard  exists  does  not,  as  a  matter  of 
law,  excuse  the  railroad  from  main- 
taining a  fence  at  the  place.  St. 
Louis  S.  W.  E.  Co.  V.  Seay,  60  Tex. 
Civ.  App.  301,  127  S.  W.  908. 

[c]  Whether  a  crossing  was  of  such 
a  character  as  to  relieve  the  railroad 
from  the  duty  of  maintaining  a  fence 
at  that  place  and  imposing  the  duty 
of  installing  cattleguards.  Le  Master 
V.  Butler  County  E.  Co.  (Mo.  App.), 
190  S.  W.  38. 

48.  Goretski  v.  Au  Sable  &  N.  W. 
E.  Co.,  172  Mich.  623,  138  N.  .W. 
658. 

49.  Le  Master  v.  Butler  County  E. 
Co.  (Mo.  App.),  190  S.  W.  38  (between 
a  highway  and  a  trestle);  Collins  v. 
St.  Louis,  L  M.  &  S.  E.  Co.  (Mo. 
App.),  181  S.  W.  591  (within  the  lim- 
its of  a  switch  yard);  Corcoran  v. 
Wabash  E.  Co.,  138  Mo.  App.  408,  122 
S.  W.  743,  whether  a  cattleguard  near 
a  station  and  switch  yards  would  be 
a  menace  to  the  safety  of  railroad  em- 


50.  Titus  V.  Pennsylvania  R.  Co.,  87 
N.  J.  L.  157,  92  Atl.  944,  Ann.  Cas. 
1917B,  1251. 

51.  Titus  V.  Chicago,  M.  &  St.  P. 
E.  Co.,  128  Iowa  194,  103  N,  W.  343; 
Plummer  v.  Atchison,  T.  &  S.  F.  E,  Co., 
83  Kan.  801,  109  Pac.  792. 

52.  Cal — Wills  v.  Southern  Pac.  Co., 
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31  Cal.  App.  723,  161  Pac.  501,  where 
it  was  unknown  what  person  left  the 
gate  open.  Mo. — Jeffries  v.  Chicago  & 
A.  E.  Co.  (Mo.  App.),  182  S.  W.  1082, 
where  the  gate  had  been  open  for 
several  days.  Neb. — Birdsall  v.  Chi- 
cago &  N.  W.  E.  Co.,  94  Neb.  691, 
144  N.  W.  163.  Wis.— Atkinson  v.  Chi- 
cago &  N.  W.  E.  Co.,  119  Wis.  176, 
96  N.  W.  529. 

[a]  Whether  a  gate  had  been  open 
for  such  a  period'  of  time  as  to  charge 
defendant  with  knowledge  of  the  fact, 
is  for  the  jury  to  determine.  St.  Louis 
&  S.  P.  E.  Co.  V.  Williams,  31  Okla. 
450,  122  Pac.  152.  And  see  Wait  v. 
Burlington,  C.  E.  &  N.  Ey.  Co.,  74 
Iowa  207,  37  N.  W.  159. 

[b]  Under  some  statutes  the  duty 
to  keep  gates  closed  is  placed  upon 
the  owner  of  the  adjoining  premises, 
and  the  rule  stated  in  the  text  is  in- 
applicable. Eeid  V.  San  Pedro,  L.  A. 
&  S.  L.  E.  Co.,  39  Utah  617,  118  Pae. 
1009.  And  see  Missouri,  K.  &  T.  Ey. 
Co.  V.  Butler  (Tex.  Civ.  App.),  121  S. 
W.  176. 

53.  Cal. — Imperial  Valley  Merc.  Co. 
V.  Southern  Pac.  Co.,  15  Cal.  App.  385, 
114  Pac.  1003.  Kan.  — Stanley  v. 
Atchison,  T,  &  S.  F.  E.  Co.,  88  Kan. 
84,  127  Pac.  620  (of  owner  who  knew 
that  a  gap  had  been  left  in  a  fence 
on  which  repairs  were  being  made); 
Missouri  Pac.  Ey.  Co.  v.  Borrer,  3  Kan. 
App.  284,  45  Pac.  133.  Minn.— Yates 
V.  Chicago,  St.  P.  M.  &  O.  E.  Co.,  115 
Minn.  496,  132  N.  W.  994,  36  L.  E. 
A.  (N.  S.)  997.  Mo. — Alexander  v.  Mis- 
souri Pae.  E.  Co.,  178  Mo.  App.  184, 
165  S.  W.  1156  (in  driving  instead  of 
leading  animals  over  a  farm  crossing); 
Stewart  v.  Quincy,  O.  &  K.  C.  E.  Co., 
142  Mo.  App.  322,  126  S.  W.  1003.    S.  D. 
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j.  Wilful  or  Wanton  Injury. — Unless  but  a  single  reasonable  in- 
ference may  be  draM'n,"*  -whether  the  injury  was  inflicted  wilfully  or 
wantonly,  is  for  the  jury  to  say.^" 

4.  Instructions.  —  Instructions  should  follow  the  general  rules 
elsewhere  treated.^^ 

5.  Costs  and  Attorney's  Pees.  —  The  prevailing  party  is  ordinarily 
entitled  to  recover  his  costs  in  this  as  in  other  classes  of  civil  actions.'^ 
Under  some  statutes  a  reasonable  attorney's  fee  may  be  allowed  to 
the  plaintiff.== 

L.  Actions  foe  Pibes.  —  1.  Pleadings.  —  a.  Complaint. —  (I.)  In 
General.  —  In  an  action  for  damages  due  to  fire  caused  by  operation 
of  a  railroad,  the  duty  owing  from  defendant  to  plaintiff  should  ap- 
pear from  the  complaint,^^  and  also  the  violation  of  that  duty  by 
defendant,®"  including  its  responsibility  for  the  fire.®^    The  complaint 


Bates  V.  Fremont,  E.  &  M.  V.  E.  Co., 
4  S.  D.  394,  57  N.  W.  72.  Tex.— Inter- 
national &  G.  N.  Ey.  Co.  V.  Vogel  (Tex. 
Civ.  App.),  184  S.  W.  229  '(in  driving 
horses  loose  in  a  herd);  St.  Louis,  B. 
&  M.  Ey.  Co.  V.  Droddy  (Tex.  Civ. 
App.),  114  S.  W.  902.  Wash.— Willett 
V.  Oregon-Wash.  E.  &  N.  Co.,  94  Wash. 
71,  162  Pac.  14,  in  allowing  animals  to 
run  at  large  at  night. 

[a]  Where  the  animal  is  one  whose 
safekeeping  requires  more  than  ordi- 
nary care,  less  evidence  is  required  to 
make  a  case  sufficient  to  go  to  the 
jury  on  the  issue  of  contributory  neg- 
ligence in  allowing  its  escape.  Evans 
V.  Chicago  &  N.  W.  E.  Co.,  156  Wis. 
36,  145  N.   W.  229,  a  station. 

54.  Devereux  v.  Philadelphia  &  E. 
E.  Co.,  245  Pa.  136,  91  Atl.  235. 

55.  Chicago  &  E.  E.  Co.  v.  Leiter, 
59  Ind.  App.  212,  109  N.  E.  213. 

56.  See  the  title   "Instructions." 

57.  See  the  title   "Costs." 

58.  Fla; — Louisville  &  N.  E.  Co.  v. 
Wang,  61  Fla.  299,  55  So.  73.  Kan. 
St.  Louig  &  S.  F.  Ey.  Co.  v.  Byron, 
24  Kan.  350.  Mo. — Briggs  v.  St.  Louis 
&  S.  F.  Ey.  Co.,  Ill  Mo.  168,  20  S. 
W.  32,  holding  the  statute  constitu- 
tional. Tex. — Kansas  City,  M.  &  O. 
Ey.  Co.  V.  Gates  (Tex.  Civ.  App.),  185 
S.  W.  1014. 

[a]  The  fact  that  the  recoyery  was 
for  less  than  the  amount  stated  as  the 
value  in  the  demand  served  upon  the 
railroad  company  does  not  prevent  an 
award  of  attorney's  fees.  Missouri 
Pac.  Ey.  Co.  v.  Abney,  30  Kan.  41, 
1  Pac.  385;  Missouri  P.  E.  Co.  v. 
Borrer,  3  Kan.  App.  284,  45  Pao, 
133. 


[b]  Defendant  is  entitled  to  a  jury 
trial  upon  the  issue  of  what  consti- 
tutes a  reasonable  attorney's,  fee. 
Briggs  V.  St.  Louis  &  S.  F.  Ey. .  Co., 
Ill  Mo.  168,  20  S.  W.  32.  ■Contra, 
Louisville  &  N.  E.  Co.  v.  Wang,  61  Fla. 
299,  55  So.  73. 

[c]  Statute  unconstitutional  as  de- 
priving railroads  of  the  equal  protec- 
tion of  the  laws,  see  Gulf,  C.  &  S.  F. 
Ey.  Co.  V.  Ellis,  165  U.  S.  150,  17  Sup. 
Ct.  255,  41  L.  ed.  666. 

59.  Toledo,  W.  &  W.  Ey.  Co.  v. 
Corn,  71  111.  493.  See  also  Baltimore 
&  O.  S.  W.  Ey.  Co.  V.  Tripp,  175  111. 
251,  51  N.  E.  833. 

[a]  Where  the  destroyed  property 
was  on  the  railroad  premises,  no  al- 
legation that  it  was  there  with  the 
defendant's  consent  is  required.  South- 
ern E.  Co.  V.  Wilson,  138  Ala.  510,  35 
So.  561. 

[b]  Where  plaintiflf's  property 
stored  in  a  warehouse  near  defendant's 
tracks  was  destroyed  by  fire,  it  need 
not  be  alleged  that  the  building  was 
not  on  defendant's  land  and  plaintiff 
not  a  gratuitouB  licensee.  Adriance, 
Piatt  &  Co.  V.  Lehigh  V.  E.  Co.,  105 
App.  Div.  33,  93  N.  Y.  Supp.  473. 

60.  Toledo,  W.  &  W.  Ey.  Co.  v. 
Corn,  71  111.  493,  negligence. 

[a]  "A  complaint  for  negligence 
which  is  not  predicated  upon  any  act 
or  omission  is  bad  on  demurrer," 
Lake  Erie  &  W.  E.  Co.  ■;;.  MeFall,  165 
Ind.  574,  76  N.  E.  400. 

Gl.     See  infra,  this  note. 

[a]  Owflership  or  operation  of  the 
engine.  Sims  v.  Chicago  &  A.  E.  Co., 
83  Mo.  App.  246. 

[b]  An  allegation  (1)   that    a    fire 
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should  show  whether  the  fire  originated  from  locomotive  sparks  or 
was  voluntarily  started  on  the  right  of  way.^^  In  accordance  with 
the  rules  already  discussed,^^  negligence  may  be  alleged  generally  in 
the  defective  construction,**  equipment/^  or  state  of  repair/*  or  in 
the  management  and  operation*^  of  a  locomotive,  or  in  allowing  sparks 


was  started  from  a  locomotive  on  de- 
fendant's track  and  that  the  property 
was  destroyed  by  defendant,  charges 
it  "with  responsibility  for  the  instru- 
mentality causing  the  fire."  Louisville 
■  &  N.  E.  Co.  V.  Stanley,  186  Ala.  95,  65 
So.  39.  (2)  An  allegation  that  defend- 
ant "acting  by  and  through  its 
servants,  agents  and  employes,"  negli- 
gently started  the  fire,  sufficiently 
charges  the  act  as  the  act  of  defend- 
ant. Louisville  &  N.  E.  Co.  v.  Spring 
Water  Distillery  Co.,  21  Ky.  L.  Eep. 
769,  53  S.  W.  275. 

62.  Flint  Eiver  &  N.  E.  E.  Co.  v. 
Maples,  10  Ga.  App.  573,  73  S.  E.  957. 

[a]  The  allegation  that  "defendant 
through  its  agents,  servants  and  em- 
ployes, negligently  set  fire  to  said  piles 
of  cross-ties  at  a  time  when  a  high 
wind  was  blowing,"  sufficiently  alleges 
the  manner  in  which  the  fire  was 
started.  Flint  Eiver  &  N.  E.  E.  Co. 
V.  Maples,  10  Ga.  App.  573,  73  S.  E. 
957. 

63.  See  the  title  "Negligence," 
and  supra,  VII,  H,  1,  a.  See  also  Ala. 
Birmingham  Ey.,  L.  &  P.  Co.  v.  Hin- 
ton,  141  Ala.  606,  37  So.  635;  Louis- 
ville &  N,  E.  Co.  V.  Marbury  Lumb. 
Co.,  125  Ala.  237,  28  So.  438,  50  L.  E. 
A.  620.  Ind.— Pittsburgh,  G.  C.  &  St. 
L.  Ey.  Co.  V.  Brough,  168  Ind.  378,  81 
N.  E.  57,  12  L.  E.  A.  (N.  S.)  401; 
Lake  Erie  &  "W.  E.  Co.  ».  McPall,  165 
Ind.  574,  76  N.  E.  400.  Mo.— Wise  v. 
Joplin  E.  Co.,  85  Mo.  178.  N.  0. 
Black  V.  Aberdeen  &  West  End  E.  Co., 
115  N.  C.  667,  20  S.  E.  713,  909. 

But  see  Louisville  &  N.  E.  Co.  v. 
Frazier,  194  Ala.  331,  70  So.  90. 

[a]  After  verdict  a  complaint  which 
alleges  inferentially  both  defective 
equipment  and  negligent  management 
of  the  engine  as  the  cause  of  the  fire, 
will  be  upheld.  Louisville  &  N.  E.  Co. 
V.  Frazier,  194  Ala.  331,  70  So.  90. 

64.  Tombigbee  V.  E.  Co.  v.  HowarH, 
185  Ala.  612,  64  So.  338;  Southern  E. 
Co.  V.  Wilson,  138  Ala.  510,  35  So. 
561. 

65.  Birmingham  Ey.,  L.  &  P,  Co. 
V.  Martin,  148  Ala.  8.  42  So.  618; 
Pittsburgh,  C.  C.  ^  .St.  If.  Ey,  Co..  v.. 
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Wilson,   161   Ind.    701,   66    N.    E.   899, 
not  provided  with  a  spark  arrester. 

[aj  The  allegation  that  defendant 
negligently  "failed  and  omitted  to  use 
safe  and  sufficient  spark  arresters  or 
other  proper  appliances  to  prevent  the 
emission  of  sparks  and  fire  from  said 
locomotives,"  is  sufficient.  Lake  Erie 
&  W.  E.  Co.  V.  McPall,  165  Ind.  574, 
76  N.  E.  400. 

66.  Birmingham  E.  L.  &  P.  Co.  v. 
Martin,  148  Ala.  8,  42  So.  618;  Pitts-, 
burgh,  C.  C,  &  St.  L.  Ey.  Co.  v.  Wil- 
son, 161   Ind.   701,  66  N.   E.   899. 

[a]  An  allegation  that  defendant 
"in  operating  and  running  its  engine 
over  said  line  of  road  near  the  prem- 
ises of  plaintiff  in  said  county,  negli- 
gently and  carelessly  permitted  said 
engine  to  cast  out  sparks  and  coals  of 
fire  therefrom  into  the  dry  grass," 
etc.,  cannot  be  construed  as  charging 
that  the  engine  was  defective.  St. 
Louis  &  S.  F.  Ey.  Co.  v.  Fudge,  30 
Kan.  543,  18  Pae.  720.  And  see  Mis- 
souri, K.  &  T.  Ey.  Co.  V.  Garrison,  66 
Kan.  625,  72  Pac.  225. 

[b]  Notice  or  knowledge  of  the  de- 
fect, by  defendant,  need  not  be  al- 
leged. Lake  Erie  &  W.  E.  Co.  v. 
Ford,  167  Ind.  205,  78  N.  E.  969. 

67.  Ala.— Alabama  G.  S.  E.  Co.  v. 
Taylor,  129  Ala.  238,  29  So.  673.  Fla. 
Williams  v.  Pringle,  61  Fla.  485,  54 
So.  452.  Ind.— Lake  Erie  &  W.  E.  Co. 
V.  McFall,  165  Ind.  574,  76  N.  E.  400; 
Pittsburgh,  C.  C.  &  St.  L.  Ey.  Co.  v. 
Wilson,  161  Ind.  701,  66  N.  E.  899. 
S.  D. — Haugen  v.  Chicago,  M.  &  St. 
P,  Ey.  Co.,  3  S.  D.  394,  53  N.  W.  769. 

[a]  An  averment  that  a  locomotive 
and  train  were  negligently  operated 
at  an  unusual  and  excessive  rate  of 
speed,  by  reason  of  which  "and  ex- 
cessive pressure  of  steam,"  "great and 
unusual  quantities"  of  sparks  were 
emitted,  is  insufficient  as  a  basis  of  a 
charge  of  negligence  in  the  operation 
of  the  locomotive.  Lake  Erie  &  W. 
E.  Co.  V.  McFall,  165  Ind.  574,  76 
N.  E.  400. 

[b]  An  averment  that  sparks  from 
a    locomotive    were    negligently    per- 

jnitted  to  be  carried  by  a  high  wind 
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to  escape  from  ii,*'  or  in  permitting  fire  to  spread  to  adjoining 
premises.^'  The  specific  act  or  omission  constituting  the  negligence 
may,  however,  be  allegedJ"  The  particular  locomotive  from  which 
the  sparks  originated  shoulci  be  described,  if  it  is  known,'^  and  the 
time  of  day  at  which  the  fire  started  stated,"  with  as  much  definite- 
ness  as  the  circumstances  will  permit.  A  description  of  the  property 
destroyed  or  injured,^^  its  value,'*  and  its  ownership  by  plaintiff,'''' 
should  appear.    The  time  and  place  at  which  the  fire  occurred  should 


to  plaintiff's  premises  which  they  ig- 
nited does  not  cure  a  defective  allega- 
tion of  negligence  in  the  management 
of  the  locomotive.  Lake  Erie  &  W. 
E.  Co.  V.  McFall,  165  Ind.  574,  76 
N.  E.  400, 

68.  Ala. — Birmingham  B.  L.  &  P. 
Co.  V.  Martin,  148  Ala.  8,  42  So.  618; 
Southern  E.  Co.  v.  Wilson,  138  Ala. 
510,  35  So.  561;  Louisville  &  N.  E. 
Co.  V.  Marbury  Lumb.  Co.,  125  Ala. 
237,  28  So.  438,  50  L.  E.  A.  620.  Ind. 
Ohio  &  M.  Ey.  Co.  v.  McCartney,  121 
Ind.  385,  23  N.  E.  258;  Louisville,'  N. 
A.  &  C.  Ey.  Co.  V.  Hanmann,  87  Ind. 
422;  Pittsburgh,  C.  &  St.  L.  E.  Co.  v. 
Noel,  77  Ind.  110;  Chicago  &  E.  E. 
Co.  V.  Kreig,  22  Ind.  App.  393,  53 
N.  E.  1033.  Mo. — ^Wise  v.  Joplin  E. 
Co.,  85  Mo.  178.  N".  C— Wyatt  v.  Sea- 
board A.  L.  E.  Co.,  156  N.  C.  307,  72 
S.  E.  383.  Tex. — Houston  &  T.  C.  E. 
Co.  V.  Washington,  60  Tex.  Civ.  App. 
391,  127  S.  W.  1126;  St.  Louis  8.  W. 
Ey.  Co.  V.  Wilbanks  (Tex.  Civ.  App.), 
113  S.  W.  318. 

[a]  Effect  of  the  Allegation. — Un- 
det  the  allegation  that  in  operating 
and  running  an  engine  near  plaintiff's 
premises,  defendant  negligently  per- 
mitted it  to  emit  sparks,  a  defective 
condition  of  the  engine  is  charged. 
Wyatt  V.  Seaboard  A.  L.  E.  Co.,  156 
N.  C.  307,  72  S.  E.  383. 

fb]  Failure  to  provide  a  spark-ar- 
rester as  required  by  a  statute,  need 
not  be  alleged.  Louisville  &  N.  E. 
Co.  v.  Spring  Water  Distillery  Co.,  21 
Ky.  L.  Eep.  769,  53  S.  W.  275. 

69.  Pittsburgh,  C.  C.  &  St.  L.  Ey. 
Co.  V.  Brough,  168  Ind.  378,  81  N.  E. 
57,  12  L.  E.  A.  (N.  S.)  401;  Phelps 
V.  New  York  Central  &  H.  E.  E.  Co., 
48  Misc.  27,  96  N.  T.  Supp.  72.  See 
infra,  this  section. 

70.  Pittsburgh,  G.  C.  &  St.  L.  Ey. 
Co.  V.  Wise,  36  Ind.  App.  59,  74  N.  E. 
1107,  manner  of  operating  locomotive. 

fal  Condition  of  Spark  Arrester. 
The  allegation  that  the  openings  in  the 


spark  arrester  were  so  large,  broken 
and  worn  as  to  permit  the  passage  of 
live  coals  and  sparks  is  sufficiently 
definite.  Southern  E.  Co.  v.  Black,  Itx 
Ga.  35,  80  8.  E.  323.  And  see  Pitts- 
burgh, C.  C.  &  St.  L.  Ey.  Co.  v.  Wise, 
36  Ind.  App.  59,  74  N.  E.  1107. 

[b]  Allegation  that  by  the  negli- 
gent use  of  the  exhaust  or  blower 
sparks  were  unnecessarily  thrown  out, 
is  sufficiently  definite  without  stating 
how  the  blower  was  operated.  Bit- 
tick  V.  Georgia,  P.  &  A.  E.  Co.,  136 
Ga.  138,  70  8.  E.  1106. 

71.  Chicago  &  E.  E.  Co.  v.  Kreig, 
22  Ind.  App.  393,  53  N.  E.  1033  (a 
motion  to  make  a  complaint  more 
definite  in  this  respect  must  itself  call 
for  definite  information) ;  Missouri  Pac. 
Ey.  Co.  V.  Merrill,  40  Kan.  404,  19 
Pac    793. 

72.  Ga. — ^Louisville  &  N.  E.  Co.  v. 
Moreland,  143  Ga.  414,  85  S.  E.  341. 
Kan. — Missouri  Pac,  Ey.  Co.  v.  Mer- 
rill, 40  Kan.  404,  19  Pac.  793.  Mich. 
Malloy  V.  Grand  Trunk  E.  Co.,  192 
Mich.  344,  158  N.  W.  854. 

73.  Gulf,  C.  &  8.  F.  Ey.  Co.  v.  Jagoe 
(Tex,  Civ.  App.),  32  S.  W.  1061. 

74.  Phenix  Ins.  Co.  v.  Pennsylvania 
E.  Co.,  134  Ind.  215,  33  N.  E.  970,  20 
L.  E.  A.  405,  an  allegation  that  prop^ 
erty  was  of  "great  value"  is  suffi- 
cient in  the  absence  of  a  motion  to 
make  more  specific. 

75.  Ala. — Alabama  G.  S.  E.  Co.  v. 
Clark,  136  Ala.  450,  34  So.  917,  whether 
plaintiff's  title  is  legal  or  equitable 
need  not  be  averred.  Ark. — St.  Louis, 
L  M.  &  S.  E.  Co.  V.  Hecht,  38  Ark.  357. 
Mo. — Sims  V.  Chicago  &  A.  R.  Co.,  83 
Mo.  App.  246. 

See  generally  the  title  "Title." 
[a]  An  allegation  that  plaintiff 
was  "seized  and  possessed  and  the  oc- 
cupant of"  the  premises  in.iured,  is  a 
sufficient  allegation  of  ownership.  Mac- 
Donald  V.  New  York,  N.  H.  &  H.  E. 
E.  Co.,  23  E.  L  558,  51  Atl.  578. 
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be  stated  with  definiteness."  It  must  also  be  directly  alleged,"  or 
must  appear  from  the  facts  pleaded/^  that  the  loss  or  damage  was 
proximately  caused  by  defendant's  negligence  in  regard  to  the  fire." 
Various  acts  of  negligence  may  be  charged  in  the  statement  of  one 
cause  of  action.^" 

Separate  counts  may  properly  be  employed  to  state  the  same  cause 
of  action  in  different  forms  to  meet  possible  differences  in  the  proof.*^ 
Destruction  of  personal  property  and  damage  to  realty  by  the  same 
fire  constitutes  but  a  single  cause  of  action.^^ 

Fire  Originating  on  Eight  of  Way.  —  The  general  allegation  that  a  fire 
voluntarily  started  on  defendant's  right  of  way,  was  negligently  per- 
initted  to  escape  to  the  land  or  premises  of  plaintiff,^'  or  that  eom- 


76.  Southern  E.  Co.  v.  Puekett,  121 
Ga.  322,  48  S.  E.  968.' 

[a]  As  a  basis  for  punitive  dam- 
ages^  the  frequent  and  repeated  setting 
of  fires  may  be  alleged  to  show  reck- 
lessness and  wantonness.  Charleston  & 
W.  C.  E.  Co.  V.  MeElmurray,  16  Ga. 
App.  504,  85  S.  E.  804. 

77.  Williams  v.  Pringle,  61  Fla.  485, 
54  So.  452. 

[a]  That  the  particular  act  of  neg- 
ligence charged  is  not  designated  as 
the  proximate  cause  of  the  loss,  is  im- 
material where  the  general  negligence 
of  defendant  is  alleged  to  have  caused 
the  loss.  Williams  v.  Pringle,  61  Fla. 
485,  54  So.  452. 

78.  Birmingham  Ey.  L.  &  P.  Co.  V. 
Hinton,  141  Ala.  606,  37  So.  635; 
Tampa  &  J.  E.  Co.  v.  Crawford,  67  Ela. 
77,  64  So.  437;  Williams  v.  Pringle,  61 
Fla.  485,  .54  So.  452.  And  see  Louis- 
ville &  N.  E.  Co.  V.  Haggard,  161  Ky. 
317,  170  S.  W.  956. 

[a]  "If  the  burning  of  a  canvas 
covering  over  fruit  is  alleged  which 
it  is  further  stated  was  subsequently 
injured  by  cold  and  frost,  the  facts 
showing  that  this  was  reasonably  to 
be  expected  must  be  set  forth.  At- 
lantic C.  L.  E.  Co.  V.  Benedict  Pine- 
apple Co.,  52  Fla.  165,  42  So.  529. 

79.  Atlanta  C.  L.  E.  Co.  v.  Benedict 
Pineapple  Co.,  52  Fla.  165,  42  So.  529,' 
Pittsburgh,  C.  C.  &  St.  L,  R.  Co.  v. 
Welch,  54  Ind.  App.  335,  101  N.  E. 
748. 

[a]  An  alternative  allegation  that 
defeni^ant  "negligently  caused  or  al- 
lowed" the  injury  to  the  plaintiff's 
property  by  a  fire  communicated  from 
or  by  the  locomotive  has  been  upheld. 
Louisville  &  N.  E.  Co.  v.  Smith,  163 
Ala.  141,  50  So.  241.    And  see  Alabama 
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G.  S.  E.  Co.  V.  E.  T.  Davenport  &  Co., 
195  Ala.  368,  70  So.  674. 

[b]  Where  negligence  In  failing  to 
extinguish  a  lire  not  caused  by  negli- 
gence, is  alleged,  the  duty  to  put  out 
the  fire  must  be  clearly  shown  in  such 
a  complaint.  Atlantic  C.  L.  E.  Co.  v. 
Benedict  Pineapple  Co.,  52  Fla.  165,  42 
So.  529. 

80.  Lake  Erie  &  W.  E.  Co.  v.  Ford, 
167  Ind.   205,  78  N.  E.   969. 

[a]  Negligence  in  "omitting  to 
use  a  safe  and  sufficient  spark-arrester; 
using  a  spark-arrester  with  unusually 
large  and  dangerous  holes  therein; 
operating  the  locomotive  with  the  trap- 
door down,  thereby  increasing  the 
draft;  operating  the  locomotive  with 
a  high  and  unusual  pressure  of  steam" 
may  all  be  charged.  Lake  Erie  & 
W.  B.  Co.  V.  Ford,  167  Ind.  205,  78 
N.  E.  969. 

81.  Crissey  &  Fowler  Lumb.  Co.  v. 
Denver  &  E.  G.  E.  Co.,  17  Colo.  App. 
275,  68  Pac.  670. 

[a]  A  count  stating  a  statutory 
cause  of  action  may  be  joined  with 
counts  based  on  common  law  negli- 
gence. Crissey  &  Fowler  Lumb.  Co.  v. 
Denver  &  E.  G.  E.  Co.,  17  Colo.  App. 
275,  68  Pac.  670.  And  see  Blackmore 
V.  Missouri  Pac.  Ey.  Co.,  162  Mo.  455, 
62  8.  W.  993. 

82.  Sims  V.  Chicago  &  A.  E.  Co.,  83 
Mo.  App.  246. 

83.  Pittsburgh,  C.  C.  &  St.  L.  E. 
Co.  V.  Welch, ,  54  Ind.  App.  335,  101 
N.  E.  748;  Chicago,  St,  L.  &  P.  E. 
Co.  V.  Barnes,  2  Ind.  App.  213,  28 
N.  B.  328. 

[a]  An  averment  of  negligence  In 
permitting  the  fire  to  escape  from  the 
right  of  way  is  out  of  place  in  and 
adds  nothing  to  an  allegation  of  neg- 
ligence in  allowing  sparks  to   escape 
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bustibles  were  negligently  allowed  to  accumulate  upon  the  right  of 
way  and  that  a  fire  which  was  started  in  these  combustibles  by  sparks 
from  a  locomotive,^*  or  by  flames  from  a  passing  train,*®  was  negli- 
gently permitted  to  escape  from  the  premises,  is  suffleient.*^  "While 
it  must  appear  that  defendant's  servants  who  set  a  fire  on  its  right 
of  way  were  acting  within  the  scope  of  their  employment,'^  the  name 
of  the  particular  employe  need  not  be  stated.** 

Negativins  Contributory  Negligence — The    necessity*"    for    negativing 


from  a  locomotive  and  set  fire  to  plain- 
tiff's adjoining  property.  Lake  Erie 
&  W.  R.  Co.  V.  McFall,  165  Ind.  574, 
76  N.  E.  400. 

84.  Ga.— Charleston  &  W.  C.  E.  Co. 
V.  McElmurray  Bros.,  12  Ga.  App.  441, 
78  S.  E.  258.  111.— Toledo,  W.  &  W. 
Ey.  Co.  V.  Corn,  71  111.  493.  Ind. 
New  York,  C.  &  St.  L.  Ey.  Co.  v. 
Eoper,  176  Ind.  497,  96  N.  E.  468,  36 
L.  E.  A.  (N.  S.)  952;  Pittsburgh,  C.  C. 
&  St.  L.  Ey.  Co.  V.  Indiana  Horseshoe 
Co.,  154  Ind,  322,  56  N.  E.  766;  Chi- 
cago, St.  L.  &  P.  E.  Co.  V.  Williams, 
131  Ind.  30,  30  N.  E.  696;  Chicago,  St. 
L.  &  P.  E.  Co.  V.  Burger,  124  Ind. 
275,  24  N.  E.  981;  Pittsburgh,  C.  C. 
&  St.  L.  Ey.  Co.  V.  Wise,  36  Ind.  App. 
59,  74  N.  E.  1107;  Chicago  &  E.  E. 
Co.  V.  House,  10  Ind.  App.  134,  37 
N.  E.  731.  Kan. — Buck  v.  Union  Pao. 
Ey.  Co.,  59  Kan.  328,  52  Pac.  866. 
Illiim.— Patry  v.  Northern  Pac.  E.  Co., 
114  Minn.  375,  131  N.  W.  462,  34  L. 
E.  A.   (N.  S.)   586. 

And  see  Illinois  C.  E.  Co.  v.  Frost 
(Ky.),   124   S.    W.    821. 

[a]  An  allegation  (1)  that  defend- 
ant negligently  managed  its  train  and 
failed  to  employ  suitable  means  to 
prevent  the  escape  of  fire  from  the 
engine  and  negligently  permitted  com- 
bustible materials  to  remain  on  its 
right  of  way  "so  that  by  reason  of  its 
carelessness  and  negligence  as  afore- 
said" fire  escaped  from  the  engine, 
sufficiently  charges  negligence  in  allow- 
ing the  accumulation  of  the  com- 
bustible materials  as  a  proximate 
cause  of  the  resulting  loss.  Buck  v. 
Union  Pac.  Ey.  Co.,  59  Kan.  328,  52 
Pac.  866.  (2)  An  allegation  that  fire 
from  an  engine  was  carelessly  allowed 
to  be  tlirown  out  "whereby  the  lit- 
ter which  said  company  had  permitted 
[to]  accumulate  on  said  right  of  way 
was  ignited,"  does  not  charge  negli- 
gence in  allowing  the  accumulation  of 
the     litter,       Southern     Ey.     Co.     v. 


Horine,  115  Ga.  664,  42  S.  E.  52.  (3) 
Allegation  that  "there  was  a  large 
accumulation  of  dry  grass,  weeds,  and 
other  combustible  matter"  on  the 
right  of  way  is  sufficiently  specific  as 
to  the  amount  of  the  matter  which 
had  been  allowed  to  accumulate.  Pitts- 
burgh, C.  C.  &  St.  L.  Ey.  Co.  v.  Wise; 
36  Ind.  App.  59,  74  N.  E.  1107. 

85.  Clark  v.  San  Francisco  &  S.  J. 
V.  E.  Co.,  142  Cal.  614,  76  Pac.  507, 
from  a  hot  box  on  a  car, 

86.  Louisville,  N.  A.  &  C.  Ey.  Co. 
V.  Eoberts,  13  Ind.  App.  692,  42  N.  B. 
247. 

[a]  The  averment  of  negligence  In 
permitting  the  escape  of  the  fire  is  an 
essential  one.  Indiana,  B.  &  W.  Ey. 
Co.  V.  Adamson,  90  Ind.  60;  Louisville, 
N.  A.  &  C.  Ey.  Co.  v.  Ehlert,  87  Ind. 
339;  Louisville,  N.  A.  &  C.  Ey.  Co.  v. 
Spenn,  87  Ind.  322;  Louisville,  N.  A. 
&  C.  Ey.  Co.  V.  Palmer,  13  Ind.  App. 
161,  39  N.  E.  881,  41  N.  E.  400.  But 
see  Haugen  v.  Chicago,  M.  &  St.  P. 
Ey.   Co.,   3   S.   D.   394,   53   N.   W.    769. 

[b]  But  where  fire  Is  permitted  to 
escape  from  premises,  other  than  the 
right  of  way,  to  plaintiff's  premises, 
negligence  need  not  be  charged.  Wa- 
bash E.  Co.  V.  Iiackey,  81  Ind.  App. 
103,  67  N.  E.  278. 

87.  Pittsburgh,  C.  C.  &  St.  L.  E. 
Co.  V.  Welch,  54  Ind.  App.  335,  101 
N.  E.  748;  Louisville,  N.  A.  &  C.  Ey. 
Co.  V.  Palmer,  13  Ind.  App.  161,  39 
N.  E.  881,  41  N.  E.  400. 

[a]  Sufficient  Allegation.  —  Allega- 
tion that  the  fire  was  started  by  em- 
ployes "while  acting  in  the  line  of 
their  employment  or  under  instructions 
from  their  superior,"  is  insufficient. 
Western  Ey.  v.  Irwin,  2  Ala.  App.  577, 
56  So.  768. 

88.  Flint  Eiver  &  N.  E.  R.  Co.  v. 
Maples,  10  Ga.  App,  573,  73  S.  E. 
957. 

89.  See  the  title  "ITegllgence," 
and  supra,  VII,  H,  1,  a,  (VTI). 
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contributory  negligence   is   governed   by   the   general  rules   already 
discussed. 

(II.)  Actions  Under  Statutes.  —  Negligence  need  not  be  alleged  in  an 
action  on  a  statute  creating  liability  for  fires  regardless  of  negligence  j'" 
and  the  same  rule  has  been  applied  where  the  effect  of  the  statute  is 
to  merely  make  the  fact  that  a  fire  was  set  out  in  the  operation  of 
a  railroad,  prima  facie  evidence  of  negligence.^^  The  statute  need 
not  be  specifically  referred  to  in  the  complaint,'^  nor,  in  changing  a 
breach  of  the  statutory  duty,  need  the  express  language  of  the  statute 
be  employed.'^  The  location  of  the  property  which  was  destroyed 
should  be  stated,^*  but  plaintiff's  right  to  have  the  property  at  the 
,  place  at  which  it  was  destroyed  need  not  be  alleged.'^     Though  in- 


[a]  Need  Not  Be  Negatived. — ^Ala. 
Birmingham  Ey.  L.  &  P.  Co.  v.  Hinton, 
141  Ala.  606,  37  So.  635.  N.  0. 
Aycock  V.  Raleigh  &  A.  A.  L.  B.  Co., 
89  N.  C.  321.  W.  Va.— Snyder  v.  Pitts- 
burgh, C.  &  St.  L.  Ey.  Co.,  11  W.  Va. 
14. 

[b]  In  Indiana,  prior  to  recent  stat- 
ute, see  Phenix  Ins.  Co.  v.  Pennsyl- 
vania E.  Co.,  134  Ind.  215,  33  N.  E. 
970,  20  L.  R.  A.  405;  Wabash,  St. 
L.  &  P.  Ey.  Co.  V.  Johnson,  96  Ind.  40; 
Pittsburgh,  C.  &  St.  L.  E.  Co.  v. 
Noel,  77  Ind.  110;  Chicago,  St.  L.  & 
P.  E.  Co.  V.  Barnes,  2  Ind.  App.  213, 
28  N.  B.  328. 

[c]  With  Respect  to  Both  Grounds 
of  Negligence. — Where  negligence  in 
permitting  the  escape  of  fire  from  the 
right  of  way  as  well  as  in  starting  the 
fire  is  charged,  freedom  from  con- 
tributory negligence  in  both  respects 
must  be  alleged.  Indiana,  B.  &  W. 
Ey.  Co.  V.  Overman,  110  Ind.  538,  10 
N.  E.  575.  And  see  Wabash,  St.  L. 
&  P.  Ey.  Co.  V.  Johnson,  96  Ind.  40. 

90;  Colo. — Crissey  &  Fowler  Lumb. 
Co.  V.  Denver  &  E.  G.  E.  Co.,  17  Colo. 
App.  275,  68  Pac.  670.  Ind.— Pitts- 
burgh, C.  C.  &  St.  L.  E.  Co.  V.  Home 
Ina.  Co.,  183  Ind.  355,  108  N.  E.  525, 
Ann.  Gas.  1918A,  828;  Pittsburgh,  C.  C. 
&  St.  L.  E.  Co.  V.  Chappell,  183  Ind. 
141,  106  N.  E.  403,  Ann.  Cas.  1918A, 
627.  Mass. — New  England  Box  Co.  v. 
New  York  C.  &  H.  E.  E.  Co.,  210 
Mass.  465,  97  N.  B.  140.  Mo.— Wabash 
E.  Co.  V.  Ordelheide,  172  Mo.  436,  72 
8.  W.  684.  R.  I.— MacDonaia  v.  New 
York,  N.  H.  &  H.  E.  E.  Co.,  23  R.  I. 
558,  577,  51  Atl.  578.  S.  C— Brown  v. 
Carolina  Midland  Ry.  Co.,  67  S.  C.  481, 
46  S.  B.  283,  100  Am.  St.  Eep.  756. 
fire   starting  in   a  stove  in   a  depot,     i 

[a]    If  negligence  be  alleged  (1)  it 
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,  will  be  treated  as  surplusage  (Wabash 
!  E.  Co.  V.  Ordelheide,  172  Mo.  436,  72 
S.  W.  684),  and  (2)  will  not  render 
the  action  one  under  the  common  law, 
if  there  is  enough  stated  to  make  a 
statutory  cause  of  action  (Walker  Bros. 
V.  Missouri  P.  Ey.  Co.,  68  Mo.  App. 
465);  nor  need  it  be  proved,  see 
infra,  VII,  L,  2, 

[b]  Freedom  of  the  plalntiif  from 
contributory  negligence,  need  be  al- 
leged. Pittsburgh,  C.  C.  &  St.  L.  E. 
Co.  V.  Home  Ins.  Co.,  183  Ind.  355,  108 
N.  E.  525,  Ann.   Cas.  1918A,  828. 

91.  la. — Seska  v.  Chicago,  M.  &  St. 
P.  Ey.  Co.,  77  Iowa  137,  41  N.  W. 
596;  Engle  v.  Chicago,  M.  &  St.  P. 
Ey.  Co.,  77  Iowa  661,  37  N.  W.  6, 
42  N.  W.  512.  Kan.— St.  Louis  &  S.  P. 
Ey.  Co.  V.  Snaveley,  47  Kan.  637,  28 
Pac.  615.  'Ohio.— Baltimore  &  O.  E. 
Co.  V.  Kreager,  61  Ohio  St.  312,  56 
N.  B.  203. 

But  see  supra.  VII,  K. 

92.  Sims  V.  Chicago  &  A.  R.  Co..  83 
Mo.  App.  246. 

93.  Brown  v.  Carolina  Midland  Ey. 
Co.,  67  S.  C.  481,  46  S.  E.  283,  100 
Am.  St.  Eep.  756;  Mayo  v.  Spartan- 
burg, U.  &  C.  R.  Co.,  40  S.  C.  517,  19 
8.  E.  73.  ' 

94.  St,  Louis,  I.  M.  &  8.  E.  Co. 
V.  Cooper,  120  Ark.  595,  180  S.  W.  203. 

[a]  Where  property  "along  the 
route"  of  the  railroad  is  covered  by 
the  statute,  the  complaint  is  sufficient 
if  it  shows  that  the  property  destroyed 
was  so  near  the  railroad  as  to  be 
exposed  to  danger  from  fire.  Martin 
V.  Grand  Trunk  Ey.  Co.,  87  Me.  411, 
32  Atl.  976. 

95.  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Cooper,  120  Ark.  595,  180  S.  W.  203, 
such  an  allegation  will  be  treated  as 
surplusage. 
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sufficient  under  the  statute  the  complaint  may  still  be  good  as  a  common 
law  cause  of  action." 

b.  Plea  or  Answer.  —  Pleas  and  answers  in  this  class  of  actions 
follow  the  general  rules  elsewhere  treated.'''  Affirmative  defenses  such 
as  contributory  negligence,®^  contractual  exemption  from  liability,®' 
or  that  the  property  destroyed  had  been  placed  upon  defendant's 
premises  contrary  to  its  rules  and  over  its  protest,^  must  be  specially 
pleaded.  But  the  defense  that  an  engine  was  equipped  with  a  proper 
spark  arrester  need  not  be  specially  pleaded.^ 

c.  Amendments  should  be  allowed  in  accordance  with  the  general 
rules  already  treated.^ 

2.  Issues,  Proof  and  Variance.  —  Any  coiripetent  evidence  within 
the  issues  raised  by  the  pleadings  is  admissible,* ,  but  evidence  not 


96.  Clark  v.  San  Francisco  &  S.  J. 
V.  E.  Co.,  142  Cal.  614,  76  Pac.  507; 
Illinois  C.  R.  Co.  v.  Siler,  229  111.  390, 
82  N.  E.  362,  15  L.  E.  A.  (N.  S.) 
819. 

97.  See  the  titles  "AlDatement, 
Fleas  of;"  "Answers;"  "Confession 
and  Avoidance;"  "Denials;"  "Pleas;" 
and  titles  dealing  witi  particular 
pleas  or  defenses. 

98.  Ala. — ^Louisville  &  N.  E.  Co.  v. 
Smith,  163  Ala.  141,  50  So.  241;  Louis- 
ville &  N.  E.  Co.  V.  Marbury  Lumb. 
Co.,  125  Ala.  237,  28  So./ 438,  50  L. 
E.  A.  620.  Colo.— Union  Pac.  Ey.  Co. 
V.  Tracy,  19  Colo.  331,  35  Pac.  537.  Tex. 
St.  Louis  S.  W.  E.  Co.  v.  Sharp,  62 
Tex.  Civ.  App.  340,  131  S.  "W.  614, 

See  the  title  "Negligence.'^ 

But  see  Williams  v.  Pringle,  61  Fla. 
485,  54  So.  452. 

[a]  Adhere  facts  showing  knowledge 
of  the  existence  of  the  fire  are  al- 
leged a  general  averment  that  plain- 
tiff negligently  failed  to  extinguish 
the  fire  is  sufficient.  McCary  v.  Ala- 
bama G.  S.  E.  Co.,  182  Ala.  597,  62 
So,  18. 

i"b]  A  plea  that  plaintiff  allowed 
Inflammable  material  to  be  upon  his 
premises  or  that  his  building  was 
naturally  of  an  inflammable  character, 
is  insufficient  as  a  plea  of  contributory 
negligence.  Louisville  &  N.  E.  Co.  v. 
Beeler,  126  Ky.  328,  103  S.  W.  300, 
128  Am.  St.  Eep.  291,  11  L.  E.  A.  (N. 
S.)  930.  But  see  Louisville  &  N,  E. 
Co.  V.  Sullivan  Timber  Co.,  138  Ala. 
379,  35  So.  327. 

99.  Sager  v.  Illinois  C.  E.  Co.,  190 
Mo.  App.  524,  176  S.  W.  232, 

1.  St.  Lonia,  I.  M.  &  8.  K.  Co.  v. 
Cooper,  120  Ark.   595,  180  S.  W.  203. 

2.  Louisville  &  N,  E.  Co.  v.  Beeler, 


126  Ky.  328,  103  S.  W.  300,  128  Am. 
St.  Eep.  291,  11  L.  E.  A.  (N.  S.) 
930. 

3.  See  the  titles  "Amendments  and 
Jeofails;"  "New  Cause  of  Action  oi 
Defense;"  "Parties." 

[a]  No  Change  in  Cause  of  Action. 
Louisville  &  N.  E.  Co.  v.  Stanley,  186 
Ala.  95,  65  So.  39;  Tombigbee  V.  E. 
Co.  V.  Howard,  185  Ala.  612,  64  So.  338. 
See  the  title  "New  Cause  of  Action 
or  Defense." 

[b]  Amendment  at  trial  is  dis- 
cretionary with  court.  Ark. — St.  Louis, 
I.  M.  &  S.  E.  Co.  V.  Cooper,  120  Ark. 
595,  J  80  S.  "W.  203,  amendment  to  the 
answer.  Ky. — Illinois  C.  R.  Co.  v. 
Frost,  124  S.  "W.  821.  Tex.— St.  Louis 
S.  W.  E.  Co.  V.  Sharp,  62  Tex.  Civ. 
App.  340,  131  S.  W.  614,  amendment 
to  answer. 

[cj  Amendment  striking  out  allega- 
tions of  negligence  leaving  the  action 
one  based  on  a  statute  is  proper.  Birt 
V.  Southern  Ey.,  87  S.  C.  239,  69  S.  E. 
233. 

[d]  Amendment  after  verdict  in- 
creasing the  amount  of  damages 
claimed  to  a  sum  equal  to  that 
awarded  by  the  verdict,  is  improperly 
allowed.  Clark  v.  San  Francisco  &  S. 
J.  V,  R.  Co.,  142  Cal.  614,  76  Pac. 
507. 

4.  See  generally  the  Enov.  of  Ev., 
title  "Railroads." 

[a]  Under  an  allegation  that  sparks 
and  coals  fell  upon  the  roof  of  a 
building  evidence  that  they  fell  through 
the  open  slats  of  a  cupalo  is  admis- 
sible. Smith  V.  New  York  Cent.  & 
H.  R.  R.  Co.,  164  App,  Div.  421,  150 
N.  Y.  Supp.  233. 

[bl  Where  negligence  In  permitting 
the  escape  of  fire    from    defendant's 
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within  the  issues  is  inadmissible.^  "Where  negligence  of  a  specific 
nature  is  averred,  there  can  be  no  recovery  upon  evidence  of  neg- 
ligence of  another  character.^  A  denial  of  a  charge  of  negligence  .in 
permitting  a  locomotive  to  emit  sparks  raises  an  issue  as  to  its  de- 
fective construction.'  Immaterial  issues  need  not  be  proved,*  as  where 
negligence  is  unnecessarily  alleged  in  an  action  based  upon  the 
statute.^  I 

A  material  variance  will  prevent  a  recovery,^"  but  slight  variations 
between  the  facts  alleged  and  those  proved  are  not  material.^^ 


right  of  way  is  charged,  it  may  be 
shown  either  that  defendant  omitted 
to  adopt  prudent  means  to  prevent 
the  escape  of  a  fire  after  it  had 
started,  or  that  it  allowed  such  an 
accumulation  of  combustible  material 
upon  the  right  of  way  that  the  com- 
munication of  the  fire  to  plaintiff's 
property  was  the  natural  and  probable 
consequence  of  its  burning  upon  the 
right  of  way.  Pittsburgh,  C.  C.  & 
St.  L.  Ev.  Co.  V.  Wise,  36  Ind.  App. 
59,  74  N.  E.  1107;  Ohio  &  M.  By. 
Co.  V.  Trapp,  4  Ind.  App.  69,  30  N.  E. 
812. 

5.  See  Gulf,  C.  &  S.  F.  E.  Co.  v. 
Meentzen  Bros.,  52  Tex.  Civ.  App.  416, 
113  S.  W.  1000. 

[a]  Evidence  that  defendant  negli- 
gently failed  to  put  out  a  fire  is  in- 
admissible where  negligence  in  start- 
ing the  fire  is  charged.  Louisville  & 
N.,  E.  Co.  V.  Haggard,  161  Ky.  317, 
170   S.    W.   956. 

As  to  special  defenses,  see  supra, 
VII,  L,  1,  b. 

[b]  Property  on  Premises  for  Ship- 
ment.— Where  the  complaint  alleges 
that  the  property  in.jured  was  placed 
on  defendant's  premises  for  shipment, 
a  denial  of  the  allegation  does  not 
place  in  issue  the  question  of  plain- 
tiff's right  to  deposit  the  property 
at  that  place.  St.  Louis,  I.  M.  &  S. 
E.  Co.  V.  Cooper,  120  Ark.  595,  180 
S.  W.  203. 

6.  Ga. — Southern  E.  Co.  v.  Thomp- 
son, 129  Ga.  367,  58  S.  E.  1044.  Kan. 
Union  Pac.  Ey.  Co.  v.  Mills,  5  Kan. 
App.  478,  47  Pac.  623.  Tex.— Mis- 
souri, K.  &  T.  Ey.  Co.  V.  Marshall 
(Tex.  Civ.  App.),  160  S.  W.  427. 

[a]  Negligence  (1)  In  the  equip- 
ment of  a  locomotive  being  charged, 
there  can  be  no  recovery  upon  proof 
of  negligent  accumulation  of  com- 
laustililes  upon  the  right  of  way 
(Louisville    &   N.   B.    Co.   v.   Haggard, 
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161  Ky.  317,  170  S.  W.  956);  but  (2) 
an  allegation  that  an  engine  was  not 
properly  equipped  is  supported  by  a 
finding  that  it  was  not  in  a  proper 
condition  of  repair.  Smith  v.  Chicago, 
M.  &  St.  P.  Ey.  Co.,  4  S.  D.  71,  55 
N.  W.  717, 

7.  Louisville  &  N.  E.  Co.  v.  Feeney, 
166  Ky.  699,  179  S.  W.  826;  Louisville 
&  N.  E.  Co.  V.  Beeler,  126  Ky.  328,  103 
S.  W.  300,  128  Am.  St.  Bep.  291,  11 
L.  E.  A.  (N.  S.)  930;  Wyatt  v.  Sea- 
board A.  L.  E.  Co.,  156  N.  C.  307,  72 
S.  E.  383.  Compare  Missouri,  K,  &  T. 
E.  Co.  V.  Garrison,  66  Kan.  625,  72  Pac. 
225,  and  supra,  VII,  L,  1,  a. 

8.  Indiana  Clay  Co.  v.  Baltimore  & 
O.  8.  W.  E.  Co.,  31  Ind.  App.  258,  67 
N.  E.  704;  Smith  v.  Chicago,  M.  & 
St.  P.  By.  Co.,  4  S.  D.  71,  55  N.  W. 
717. 

9.  Ark. — Cairo,  T.  &  S.  E.  Co.  v. 
Brooks,  112  Ark.  298,  166  S.  W.  167. 
Mo. — Campbell  v.  Missouri  Pac.  By. 
Co.,  121  Mo.  340,  25  S.  W.  936,  42 
Am.  St.  Bep.  530,  25  L.  E.  A.  175. 
Okla. — Midland  V.  B.  Co.  v.  Lynn,  38 
Okla.  695,  135  Pac.  370. 

See  supra,  VII,  L,  1,  a,   (11). 

10.  Union  Pac.  By.  Co.  v.  Buck,  3 
Kan.  App.  671,  44  Pac.  904.  See  the 
title  "Variance  and  Failure  of  Proof." 

11.  Cal. — Butcher  v.  Vaoa  Valley  & 
C.  L.  E.  Co.,  67  Cal.  518,  5  Pac.  379, 
8  Pac.  174.  Fla.— Florida  East  Coast 
E.  Co.  V.  Welch,  53  Fla.  145,  44  So. 
250.  Mo. — Wise  v.  Joplin  E.  Co.,  85 
Mo.  178. 

[a]  The  time  of  day  at  which  the 
fire  started  or  a  locomotive  passed  the 
premises  need  not  be  proved  strictly 
as  alleged.  Malloy  v.  Grand  Trunk 
E.  Co._,  192  Mich.  344,  158  N.  W.  854, 
variation  of  an  hour  is  harmless. 

[bl  An  allegation  (1)  that  a  fire 
started  on  or  about  a  specified  date 
authorizes  evidence  of  a  fire  on  the 
succeeding  day  (Gulf,  T.  &  W.  By.  Co. 
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3.  Province  of  Judge  and  Jury.  —  a.  In  General.  —  The  nature 
and  extent  of  the  duty  owed  by  defendant  to  plaintiff  in  the  operation 
of  its  trains  so  as  not  to  originate  fires  is  a  matter  for  the  court  to 
determine/^  as  is  the  construction  of  a  written  contract  by  which  de- 
fendant claims  exemption  from  liability.^' 

b.  Origin  of  the  Fire.  —  Where  the  evidence  is  conflicting  or  differ- 
ent inferences  might  reasonably  be  drawn  from  it,  the  question  whether 
the  fire  originated  and  was  communicated  from  an  engine,"  or  which 
one  of  two  different  locomotives  started  the  fire,^'  or  from  which  one 
of  several  fires  raging  at  the  same  time  the  fire  injuring  plaintiff 
started,^^  or  whether  the  fire  started  on  defendant's  right  of  way,^' 
or  whether  fire,  negligently  started  on  premises  adjoining  the  rail- 
road passed  directly  and  as  a  natural  consequence  to  plaintiff's  prem- 
ises, ^^  is  for  the  jury.  But  where  the  origin  of  the  fire  is,  under  the 
evidence,  mere  matter  of  conjecture  or  surmise,  the  case  will  not  be 
submitted  to  the  jury.^*    Proof  that  the  fire  originated  from  a  passing 


V.  Lowrie  [Tex.  Civ.  App.l,  144  S.  W. 
367),  or  (2)  on  a  day  not  unduly  re- 
mote. Southern  R.  Co.  v.  Puctett,  121 
Ga.  322,  48  S.  E.  968;  Norwich  Ins.  Co. 
V.  Oregon  R.  Co.,  46  Ore.  123,  78  Pac. 
1025.  (3)  But  no  great  latitude  in 
the  proof  in  this  particular  will  be 
allowed.  Hewitt  v.  Pere  Marquette  E. 
Co.,  171  Mich.  211,  137  N.  W.  66,  41 
L.  E.  A.  (N.  S.)  635,  where  the  date 
charged  was  July  15  and  the  only 
proof  wag  that  it  occurred  some  time 
in  the  month  of  July. 

[ej  A  finding  that  more  fire  was 
set  out  by  section  hands  than  they 
could  control  is  no  departure  from  an 
allegation  that  the  fire  was  negligentlj' 
Bet  out  and  negligently  permitted  to 
escape.  Hill  v.  Missouri  Pac.  R.  Co., 
99  Kan.  487,  162  Pae.  291. 

12.  Pittsburgh,  C.  G.  &  St.  L.  Ey. 
Co.  V.  Wise,  36  Ind.  App.  59,  74  N.  E, 
1107;  Martin  Timber  Co.  v.  Great 
Northern  R.  Co.,  123  Minn.  423,  144 
N.   W.  145,  Ann.   Cas.  1915A,  496. 

13.  Mann  v.  Pere  Marquette  R.  Co., 
135  Mich.  210,  97  N.  W.  721. 

14.  Ala. — Alabama  G.  S.  E.  Co.  v. 
Loveman  Compress  Co.,  196  Ala.  683, 
72  So.  311;  Deason  v.  Alabama  G.  S. 
E.  Co.,  186  Ala.  100,  65  So.  172.  Ark. 
Union  Seed  &  Fertilizer  Co.  v.  St. 
Louis,  I.  M.  &  S.  E.  Co.,  121  Ark. 
585,  181  S.  W.  898.  Cole— Colorado 
Midland  E.  Co.  v.  Snider,  38  Colo.  351, 
88  Pac.  453.  III.— Baltimore  &  0.  S. 
W.  Ey.  Co.  V.  Tripp,  175  111.  251,  51 
N.  E.  833;  Boehning  v.  Elgin,  J.  & 
E.  Ey.  Co.,  193  111.  App.  146.  Kan. 
Kansas  City,  Ft.  S.  &  M.  Ey.  Co.  v. 
Blaker   &   Co.,   68  Ean.   244,   75  Pae. 


71,  64  L.  E.  A.  81.  Ky.— Illinois  C.  R. 
Co.  V.  Stivers,  172  Ky.  322,  189  S.  W. 
211.  Mich. — Clark  v.  Grand  Trunk  W. 
R.  Co.,  149  Mich.  400,  112  N.  W.  1121. 
Mo. — Brooks  v.  Missouri  P^c.  R.  Co., 
98  Mo.  App.  166,  71  S.  W.  1083.  N.  C. 
McMillan  v.  Wilmington  &  W.  R.  Co., 
126  N.  C.  725,  36  S.  B.  129.  Pa. 
Cook  V.  Pittsburg,  C.  C.  &  St.  L.  E. 
Co.,  251  Pa.  198,  96  Atl.  475.  Wis. 
Theresa  Village  Mut.  Fire  Ins.  Co.  v, 
Wisconsin  C.  R.  Co.,  144  Wis.  321,  128 
N.  W.  103. 

15.  Fodey  v.  Northern  Pae.  R.  Co., 
21  Idaho  713,  123  Pac.  835. 

16.  Miller  v.  Northern  Pac.  R.  Co., 
24  Idaho  567,  135  Pac.  845,  Ann.  Cas. 
1915C,  1214,  48  L.  E.  A.   (N.  S.)   700. 

17.  Gulf,  T.  &  W.  Ey.  Co.  v.  Lowrie 
(Tex.  Civ.  App.),  144  S.  W.  367. 

18.  Ind. — Chicago  &  E.  E.  Co.  v. 
Kreig,  22  Ind.  App.  393,  53  N.  E. 
1033.  Md. — Western  Maryland  E.  Co. 
V.  Jacques,  129  Md.  400,  99  Atl.  549. 
N.  C. — ^Hardy  v.  Hines  Bros.  Lumb. 
Co.,  160  N.  C.  113,  75  S.  B.  855,  42 
L.  E.  A.  (N.  S.)  759.  Ore.— Hartford 
Fire  Ins.  Co.  v.  Central  E.  E.,  74  Ore. 
144,  144  Pac.  417. 

[a]  "Neither  the  distance  traversed 
by  the  fire,  though  lands  of  other 
parties  intervened,  nor  the  time 
elapsing  between  the  initial  fire  and 
the  filial  conflagration,  which  destroyed 
the  plaintiff's  property,  is  conclusive 
against  the  existence  of  proximate 
cause."  Hardy  v.  Hines  Bros.  Lumb. 
Co.,  160  N.  C.'  113,  75  S.  E.  855,  42 
L.  E.  A.  fN.  S.)  759. 

19.  Mich. — ^Beach  v.  Michigan  Cent. 
E.  Co.,  190  Mich.  592,  157  N.  W,  285; 
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locomotive  need  not  be  direct  and  positiv-e,  but  circumstantial  and  in- 
ferential evidence  may  be  sufficient  to  require  the  submission  of  the 
question  to   the  jury,^"   even  though  the  locomotive  in   question  is 


Hewitt  V.  Pere  Marquette  R.  Go.,  171 
Mich.  211,  137  N.  W.  66,  41  L.  B.  A. 
(N.  S.)'  635.  Miuu. — Minneapolis  Sash 
&  Door  Co.  V.  Great  Northern  Ey.  Co., 
83  Minn.  370,  86  N.  W.  451.  Tex. 
Talley  v.  GuU,  C.  &  S.  F.  Ey.  Co. 
(Tex.  Civ.  App.),  176  S.  W.  65. 

[a]  "The  mere  fact  that  Are  orig- 
inating, upon  the  right  of  way  of  the 
railroad  company,  coupled  with  the 
fact  that  fires  had  sometimes  been  set 
by  locomotive  engines,"  is  not  suffi- 
cient evidence'  to  justify  a  submission 
of  the  case  to  the  jury.  Hewitt  v. 
Pere  Marquette  E.'  Co.,  171  Mich.  211, 
137  N.  W.  66,  41  L.  R.  A.  (N.  S.) 
635.  And  see  Deason  v.  Alabama  G. 
S.  E.  Co.,  186  Ala.  100,  65  So,  172. 

[b]  The  fact  that  the  fire  when  dis- 
covered was  all  inside  of  the  building 
which  was  burned,  justifies  the  infer- 
ence that  it  was  not  caused  by  sparks 
from  a  locomotive.  Beach  v.  Michigan 
Cent.  E.  Co.,  190  Mich.  592,  157  N.  W. 
285. 

[c]  An  oil-burning  engine  does  not 
customarily  emit  sparks  and  the  evi- 
dence must  show  that  it  is  reasonably 
probable  that  the  fir©  originated  from 
such  an  engine  in  order  to  justify  sub- 
miasion  of  the  case  to  the  jury.  Talley 
«.  Gulf,  C.  &  S.  P,  Ey.  Co.  (Tex.  Civ. 
App.),  176  S.  W.  65;  Gulf,  C.  &  S.  P. 
E.  Co.  V.  Meentzen  Bros.,  52  Tex.  Ci\. 
App.  416,  113  S.  W.  1000. 

fd]  Evidence  that  a  passing  loco- 
motive emitted  large  quantities  of 
smoke  and  steam,  but  that  no  sparks 
were  seen,  leaves  the  origin  of  the 
fire  a  mere  matter  of  surmise,  and  the 
defendant  is  entitled  to  an  affirmative 
charge.  Turner  v.  Atlanta  &  St.  A. 
B.  B.  Co.,  197  Ala.  169,  72  So.  388. 

[e]  The  theory  of  spontaneous  com- 
bustion, as  the  origin  of  the  fire  must 
be  supported  by  evidence  making  it 
reasonably  probable  that  it  was  the 
cause  of  the  fire,  in  order  to  justify 
the  submission  of  the  ease  to  the 
jury.  Talley  v.  Gulf,  C.  &  8.  P.  Ey. 
Co.  (Tex.  Civ.  App.),  176  S.  W.  65. 

20.  Colo. — Crissey  &  Fowler  Lumb. 
Co.  V.  Denver  &  E.  G.  E.  Co.,  17  Colo. 
App.  275,  68  Pao.  670.  Ga.— Swindell 
&  Co.  V.  Alabama  Midland  E.  Co.,  123 
Ga.   311,   51    S.    E.    386.      111.— Utica 
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Hydraulic  Cement  Co.  v.  Chicago,  E.  I. 
&  P.  Ey.  Co.,  193  111.  App.  390.  Ind, 
Chicago,  St.  L.  &  P.  E.  Co.  v.  Wil- 
liams, 131  Ind.  30,  30  N.  E.  696.  Kan, 
Kansas  City,  Pt.  S.  &  M.  Ey.  Co.  v. 
Blaker  &  Co.,  68  Kan.  244,  75  Pac.  71, 
64  L.  E.  A.  81.  Ky.— Louisville  &  N. 
E.  Co.  V.  Brewer,  170  Ky.  505,  186  S. 
W.  166;  Chesapeake  &  O.  E.  Co.  v. 
Snyder,  164  Ky.  432,  175  S.  W.  640; 
Illinois  C.  E.  Co.  v.  Scheible,  162  Ky. 
469,  172  S.  W.  910.  Iffich.— Beach  v. 
Michigan  Cent.  E.  Co.,  190  Mich.  592, 
157  N.  W.  285.  Mo.— Taylor  v.  Lusk, 
194  Mo.  App.  133,  187  S.  W.  87.  N.  Y. 
Jacobs  V.  New  York  C.  &  H.  E.  E.  Co., 
107  App.  Div.  134,  94  N.  Y.  Supp. 
954.  N.  0. — McEaiuey  v.  Virginia  & 
C.  S.  E.  Co.,  168  N.  C.  570,  84  S.  E. 
851.  Pa. — Knickerbocker  lee  Co.  v. 
Pennsylvania  E.  Co.,  253  Pa.  54,  97 
Atl.  1051;  Mellinger  v.  Pennsylvania 
E.  Co.,  229  Pa.  122,  78  Atl.  66.  Wis. 
Theresa  Village  Mut.  P.  Ins.  Co.  v. 
Wisconsin  C.  E.  Co.,  144  Wis.  321, 
128   N.    W.   103. 

[a]  Cinders.— (1)  The  fact  that 
cinders  from  a  locomotive  were  found 
near  the  burned  premises  justifies  the 
inference  that  the  fire  originated  from 
the  locomotive.  Chesapeake  &  O.  E. 
Co.  1!.  Snyder,  164  Ky.  432,  175  S.  W. 
640.  And  see  Louisville  &  N.  E.  Co. 
V.  Bell,  206  Fed.  395,  124  C.  C.  A.  277. 
(2)  That  they  were  not  produced  in 
court  does  not  prevent  the  question 
being  one  for  the  jury.  Smith  v.  New 
York  Cent.  &  H.  E.  E.  Co.,  164  App. 
Div.  421,  150  N.  Y.  Supp.  233.  (3) 
The  absence  of  cinders  may  justify  the 
inference  that  the  fire  was  not  caused 
by  the  engine.  Louisville  &  N.  E.  Co. 
V.  Hamburg-Bremen  Fire  Ins.  Co.,  152 
Ky.   510,   153   S.  W.   745. 

[b]  That  the  same  engine  emitted 
large  quantities  of  cinders  on  other  oc- 
casions, may  justify  the  inference  that 
it  was  the  origin  of  the  fire.  Ches- 
apeake &  O.  E.  Co.  V.  Meek,  169  Kv. 
775,  185  S.  W.  160. 

[c]  That  the  engine  was  laboring 
hard  is  a  circumstance,  to  be  consid- 
ered by  the  jury,  and  in  connection 
ivith  other  circumstances,  justifies  the 
submission  to  them  of  the  question  of 
the  origin  of  tie  fire.     U.  S.— Louis- 
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ville  &  N.  B.  Co.  v.  Bell,  206  Fed. 
395,  124  C.  C.  A.  277.  Ky.— Chesapeake 
&  O.  R.  Co.  V.  Meek,  169  Ky,  775,  185 
S.  W.  160;  Louisville  &  N.  E.  Co.  v. 
Feeney,  166  Ky.  699,  179  S.  W.  826. 
Pa. — Knickerbocker  Ice  Co.  v,  Pennsyl- 
vania E.  Co.,  253  Pa.  54,  97  Atl.  1051. 
S.  0. — Eittenberg  v.  Atlantic  C.  L.  E. 
Co.,  99  S.  C.  488,  83  S.  E..  600. 

[d]  The  fact  that  the  engine  was 
doing  light  work  and  that  black  smoke 
was  being  emitted  or  that  the  steam 
was  shut  off  does  not  present  a  case 
in  which  the  inference  that  the  fire 
originated  from  sparks  from  the  en- 
gine cannot  reasonably  be  drawn. 
Theresa  "Village  Mut.  Fire  Ins.  Co.  v. 
Wisconsin  Cent.  E.  Co.,  144  "Wis.  321, 
128  N.  "W.  103. 

[e]  The  distance  of  the  property 
(1)  huined  from  the  railroad  track,  is  to . 
be  considered  in  determining  whether  an 
inference  that  the  fire  originated  from 
sparks  is  reasonable.  U.  S. — Louisville 
&  N.  E.  Co.  V.  Bell,  206  Fed.  395,  124 
C.  C.  A.  277,  two  hundred  and  tweiity- 
five  feet.  Fla. — Tampa  &  J.  E.  Co.  v. 
Crawford,  67  Fla.  77,  64  So.  437,  one 
hundred  and  fifty-six  feet,  111. — ^Boehn- 
ing  V.  Elgin,  J.  &  E.  Ey.  Co.,  193  111. 
App.  146,  jury  may  find  that  sparks 
flying  five  hundred  feet  in  a  high  wind 
caused  the  fire.  Ky. — ^Louisville  &  N. 
E.  Co.  V.  Feeney,  166  Ky.  699,  179 
S.  "W.  826  (one  hundred  and  fifty 
feet);  Southern  E.  Co.  v.  McGeoughey, 
31  Ky.  L.  Eep.  291,  102  S.  W.  270,  two 
hundred  and  sixty  feet.  ]V£ich. — Mal- 
loy  V.  Grand  Trunk  E.  Co.,  192  Mich. 
344,  158  N.  W.  854,  new  trial  granted 
defendant  where  the  building  was  two 
hundred  and  fifty  feet  from  the  track. 
N.  Y.— Jacobs  v.  New  York  C.  &  H. 
E.  E.  Co.,  107  App.  Div.  134,  94  N.  T. 
Supp,  954,  seventy-seven  feet.  (2) 
The  mere  proximity  of  the  building 
burned  to  the  track  does  not  justify 
the  inference  that  it  was  set  fire  to 
by  sparks  from  engines.  Knowlton  v. 
Central  of  Ga.  R.  Co.,  192  Ala.  456,  68 
So.  281.  (3)  Judicial  notice  will  not 
be  taken  that  live  sparks  will  not 
carry  a  distance  of  three  hundred  and 
sixty-one  feet.  Louisville  &  N.  E.  Co. 
V.  Brewer,  170  Ky.  505,  186  S.  "W. 
166. 

[f]  The  existence  (1)  of  a  wind 
blowing  from  the  directior.  of  the 
track  renders  the  inference  that  the 
fire  originated  from  snarks  from  the 
locomotive   a   reasomable   one   for   the 


jury  to  draw.  Ala. — Louisville  &  N. 
E.  Co.  V.  Bouchard,  190  Ala.  157,  67  So. 
265;  Deason  v.  Alabama  G.  8.  E.  Co.j 
186  Ala.  100,  65  So.  172;  Southern  E. 
Co.  V.  Lynn,  128  Ala.  297,  29  So.  573. 
Fla. — Tampa  &  J.  E.  Co.  v.  Crawford, 
67  Fla.  77,  64  So.  437.  111.— Utica  Hy- 
draulic Cement  Co.  v.  Chicago,  E.  I.  & 
P.  Ey.  Co.,  193  111.  App.  390.  Ind. 
Chicago,  St.  L.  &  P.  E.  Co.  v.  "Wil- 
liams, 131  Ind.  30,  30  N.  E.  696.  Kan. 
Kansas  City,  Ft.  S.  &  M.  Ey.  Co.  v. 
Blaker  &  Co.,  68  Kan.  244,  75  Pae. 
71,  64  L.  E.  A.  81.  Ky.— Louisville  & 
N.  E.  Co.  V.  Feeney,  166  Ky.  699,  179 
S.  W.  826.  N.  Y.— Jacobs  v.  New  York 
C.  &  H.  E.  E.  Co.,  107  App.  Div.  134, 
94  N.  Y.  Supp.  954.  Pa.— Mitchell  v. 
Northern  C.  E.  Co.,  253  Pa.  375,  98 
Atl.  616;  Knickerbocker  Ice  Co.  v.. 
Pennsylvania  E.  Co.,  253  Pa.  54,  97 
Atl.  1051.  S.  C. — Eittenberg  v.  At- 
lantic C.  L.  E.  Co.,  99  S.  C.  488,  83 
S.  E.  600.  Tex. — Progressive  Lumb. 
Co.  V.  Marshall  &  E.  T.  Ey.  Co.,  106 
Tex.  12,  155  S.  "W.  175;  Texas  Midland 
E.  E.  V.  Eay  (Tex.  Civ.  App.),  168  S. 
W.  1013.  Wis.— Allen  v.  Chicago  &  N. 
W.  E.  Co.,  145  Wis.  263,  129  N.  W. 
1094.  (2)  The  fact  that  a  light  wind 
was  blowing  from  the  burned  premises 
toward  the  track  does  not  show  con- 
clusively that  sparks  from  an  engine 
were  not  the  cause  of  the  fire.  Ches- 
apeake &  O.  E.  Co.  V.  Meek,  169  Ky. 
775,  185  S.  W.  160.  (3)  It  is  a  matter 
of  common  knowledge  that  a  great  fire 
will  create  swirls  and  cross  currents 
which  drive  the  fire  in  both  directions 
and  at  a  considerable  angle,  to  the 
main  current  of  the  wind.  Miller  v. 
Northern  Pac.  E.  Co.,  24  Idaho  567, 
135  Pac.  845,  Ann.  Ca,s.  19150,  1214, 
48  L.  E.  A.  (N.  S.)  70O. 

fg]  The  slight  elevation  of  burned 
premises  above  the  track  does  not  pre- 
vent a  reasonable  inference  that  sparks 
from  an  engine  ignited  a  building. 
Chesapeake  &  O.  E.  Co.  v.  Meek,  169 
Ky.  775,  185  S.  W.  160, 

fh]  The  dry  or  wet  condition  of 
the  buildings  or  ground  is  to  be  con- 
sidered. Ala. — Deaison  v.  Alabama  G. 
S.  E.  Co.,  186  Ala.  100,  65  "So.  172. 
Ind. — Chicago,  St.  L.  &  P.  E,  Co.  v. 
Williams,  131  Ind.  30,  30  N.  E.  696. 
Ky. — Louisville  &  N.  E.  Co.  v.  Brewer, 
170  Ky.  505,  186  S.  W.  166.  Mich. 
Malloy  V.  Grand  Trunk  E.  Co.,  192 
Mich.  344,  158  N.  W.  854,  new  trial 
granted    defendant    where    there    had 
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shown  to  have  been  equipped  with  a  spark  arrester  in  good  repair." 

Testimony  that  shortly  after  a  locomotive  had  passed,  a  fire  was  seen 

•  on  the  right  of  way,^^  or  on  the  premises  destroyed,^^  may  under  the 

surrounding  circumstances  be  sufficient  to  require  a  submission  of  the 


been  showers  the  day  before  the  fire. 
S.  C. — Eittenberg  v.  Atlantic  C.  L.  E. 
Co.,  99  S.   C.  488,   83   S.  E.   600. 

[i]  That  the  fire  started  in  that  por- 
tion of  a  building  nearest  the  railroad 
track  may  justify  the  inference  that 
it  originated  from  sparks  from  a  pass- 
ing locomotive.  Fla. — Tampa  &  J.  E. 
Co.  V.  Crawford,  67  Fla.  77,  64  So. 
437.  m. — TJtica  Hydraulic  Cement  Co. 
V.  Chicago,  E.  I.  &  P.  E.  Co.,  193  111. 
App.  390.  Mich. — Malloy  v.  Grand 
Trunk  E.  Co.,  192  Mich.  344,  158  N. 
W.  854.  N.  Y.— Smith  v.  New  York 
Cent.  &  H.  E.  Co.,  164  App.  Div.  421, 
150  N.  Y.  Supp.  233.  Pa.— Mitchell 
V.  Northern  C.  E.  Co.,  253  Pa.  375,  98 
Atl.  616. 

[,i]  The  absence  of  any  other  reason- 
able explanation  for  the  origin  of  the 
fire,  is  to  be  considered  in  determin- 
ing whether  the  case  should  be  sub- 
mitted to  the  jury.  tl.  S. — Louisville 
&  N.  E.  Co.  V.  Bell,  206  Fed.  395,  124 
C.  C.  A.  277.  Ala. — Deason  v.  Alabama 
G.  S.  E)  Co.,  186  Ala.  100,  65  So.  172. 
Ind.— Toledo,  St.  L.  &  W.  E.  Co.  v. 
Home  Ins.  Co.,  53  Ind.  App.  459,  101 
N.  E.  1035.  Miss.— Illinois  C.  E.  Co. 
V.  Thomas,  109  Miss.  536,  68  So.  773. 
Pa. — Frey  v.  Pennsylvania  E.  Co.,  244 
Pa.  443,  90  Atl.  798.  Tex.— Progressive 
Lumb.  Go.  V.  Marshall  &  E.  T.  Ey. 
Co.,  106  Tex.  12,  155  S.  W,  175. 

21.  Eittenberg  v.  Atlantic  C.  L.  K. 
Co.,  99  S.  C.  488,  83  S.  E.  600. 

22.  Ala.— Southern  E.  Co.  v.  E.  L. 
Kendall  &  Co.,  14  Ala.  App.  242,  69 
So.  328.  Ark.— Union  Seed  &  Fert.  Co. 
V.  St  Louis,  I.  M.  &  S.  E.  Co.,  121  Ark. 
585,  181  S.  W.  898.  Fla.— Tampa  &  J. 
E.  Co.  V.  Crawford,  67  Fla.  77,  64  So. 
437.  Ind.— New  York,  C.  &  St.  L.  Ey. 
Co.  V.  Eoper,  176  Ind.  497,  96  N.  E. 
468,  36  L.  E.  A.  (N.  S.)  952.  Ky. 
Louisville  &  N.  E.  Co.  v.  Brewer,  170 
Ky.  505,  186  S.  W.  166;  Louisville  & 
N.  E.  Co.  V.  Beeler,  126  Ky.  328,  103 
S.  W.  300,  128  Am.  St.  Eep.  291,  11 
L.  E.  A.  (N.  S.)  930.  Me.— Dyer  v. 
Maine  C.  E.  Co.,  99  Me.  195,  58  Atl. 
994,  67  L.  E.  A.  416.  Mich.— Malloy 
V.  Grand  Trunk  E.  Co.,  192  Mich.  344, 
158  N.  W,  854.  N.  Y.— Smith  v.  New 
York  Cent.  &  H.  E.  E.  Co.,  164  App. 
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Div.  421,  150  N.  Y.  Supp.  233.  N.  C, 
McEainey  v.  Virginia  &  C.  S.  E.  Co., 
168  N.  C.  570,  84  S.  E.  851.  Wis. 
Allen  V.  Chicago  &  N.  W.  E.  Co.,  14S 
Wis.  263,  129  N.  W.  1094, 

[a]  Although  the  fire  was  not  seen 
immediately  after  the  train  passed, 
since  the  spark  may  have  smouldered 
for  some  time.  Theresa  Village  Mut. 
Fire  Ins.  Co.  v.  Wisconsin  C.  E.  Co., 
144  Wis.  321,  128  N.  W.  103.  And 
see  Northern  Pae.  Ey.  Co.  V.  Mentzer, 
214  Fed.  10,  130  C.  C.  A.  404;  Mc- 
Eainey V.  Virginia  &  C.  S.  E.  Co.,  168 
N.  C.  570,  84  S.  E.  851  (where  fire 
was  not  discovered  until  three  hours 
after  train  had  passed) ;  Deppe  v.  At- 
lanrio  C.  L.  E.  Co.,  152  N.  C.  79,  67 
S.  E.  262. 

[b]  Whether  an  engine  had  passed 
shortly  before  the  fire  is,  on  conflict- 
ing evidence,  a  question  for  the  jury. 
Boehning  v.  Elgin,  J.  &  E.  Ey.  Co.,  193 
111.  App.  146. 

23.  XT.  B.— Louisville  &  N.  E.  Co. 
V.  Bell,  206  Fed.  395,  124  C.  C.  A. 
277.  111. — Utica  Hydraulic  Cement  Co. 
V.  Chicago,  E.  I.  &  P.  Ey.  Co,,  193  111. 
App.  390.  Kan. — Kansas  City,  Ft.  S^ 
&  M.  E.  Co.  V.  Perry,  65  Kan.  792,  70 
Pac.  876.  Ky. — Chesapeake  &  O.  E. 
Co.  V.  Snyder,  164  Ky.  432,  175  S.  W. 
640.  Miss. — Illinois  C.  E.  Co.  v.  Thom- 
as, 109  Miss.  536,  68  So.  773.  Mo. 
Walker  Bros.  v.  Missouri  P.  Ey.  Co., 
68  Mo.  App.  465.  N.  C. — Currie  v. 
Seaboard  A.  L.  E.  Co.,  156  N.  C.  419, 
72  S.  E.  488.  Pa.— Mitchell  v.  North- 
ern C.  E.  Co.,  253  Pa.  375,  98  Atl. 
616. 

[a]  The  emission  of  sparks  from 
the  engine  which  had  passed  need  not 
ibe  shown  by  direct  testimony  in  order 
to  justify  submission  of  the  case  to 
the  jury.  Knickerbocker  Ice  Co.  v. 
Pennsylvania  E.  Co.,  253  Pa.  54,  97 
Atl,  1051. 

[b]  Evidence  that  sparks  were  seen 
to  fall  on  the  building  is  not  required 
in  order  to  make  a  case  to  be  sub- 
mitted to  the  jury.  Illinois  C.  E.  Co. 
V.  Stivers,  172  Ky.  322,  189  S.  "W. 
211.  And  see  Kansas  City,  Ft.  S.  & 
M.  Ey.  Co.  V.  Blaker  &  Co.,  68  Kan. 
244,  75  Pae.  71,  64  L.  K.  A.  81.  " 
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question  as  to  the  origin  of  the  fire,  to  the  jury.^*  The  cireiimstances 
must  be  such  that  the  mere  probable  origin  of  the  fire  appears  to 
have  been  the  sparks  from  the  locomotive,^'  though  it  is  not  necessary 
that  they  exclude  every  reasonable  possibility  of  the  fire  having  had 
some  other  origin.^®  The  fact  that  fire  which  spread  to  plaintiff's 
premises  originated  on  defendant's  right  of  way  may  also  be  estab- 
lished by  circumstantial  evidence.^^ 

c.  Negligence  and  Its  Effect.  —  (I.)  Fires  Originating  With  Locomotive. 
"Where  the  evidence  is  conflicting  or  different  inferences  may  reason- 
ably be  drawn  from  it,  the  question  whether  the  defendant  had  used 
reasonable  care  or  was  negligent  in  the  matter  of  the  construction  or 
equipment,^^  maintenance  in  a  proper  state  of  repair,^^  or  manage- 


24.  See  infra,  this  note. 

[a]  That  other  fires  in  the  same 
vicinity  and  at  nearly  the  same  time, 
■were  started  by  sparks  from  the  same 
or  other  locomotives  justifies  the  in- 
ference that  the  fire  started  from 
sparks.  Fodey  v.  Northern  Pac.  E. 
Co.,  21  Idaho  713,  123  Pac,  835;  Over- 
acker  V.  Northern  P.  R.  Co.,  64  Wash. 
491,  117  Pac.  403. 

[b]  That  the  same  or  other  engines 
had  frequently  emitted  large  quantities 
of  sparks  at  the  same  place  justifies 
the  inference  that  sparks  originated 
the  fire.  Knickerbocker  Ice  Co.  v. 
Pennsylvania  E.  Co.,  253  Pa.  54,  97 
Atl.  1051. 

25.  Mo. — Taylor  v.  Lusk,  194  Mo. 
App.  133,  187  S.  W.  87;  Big  Eiver 
Lead  Co.  v.  St.  Louis,  etc.  E.  Co.,  123 
Mo.  App.  394,  101  S.  W.  636.  N.  C. 
McEainey  v.  Virginia  &  C.  S.  E.  Co., 
168  N.  C.  570,  84  S.  E.  851.  Pa. 
See  Knickerbocker  Ice  Co.  v.  Pennsyl- 
vania E.  Co.,  253  Pa.  54,  97  Atl.  1051. 

26.  Louisville  &  N.  E.  Co.  v.  Bell, 
206  Fed.  395,  124  C.  C.  A.  277;  Taylor 
V.  Lusk,  194  Mo.  App.  133,  187  S.  W. 
87.  Compare  Sheldon  v.  Hudson  Eiver 
E.  Co.,  29  Barb.  (N.  T.)  226;  Mt. 
Emily  Timber  Co.  v.  Oregon- Washing- 
ton E.  &  N.  Co.,  82  Ore.  185,  161 
Pac.   398. 

27.  Pittsburgh,  C.  C.  &  St.  L.  Ey. 
Co.  V.  Indiana  Horseshoe  Co.,  154  Ind. 
322,  56  N.  E.  766;  Baltimore  &  O.  E. 
Co.  V.  Peck  (Ind.  App.),  114  N.  E. 
475. 

28.  U.  S. — Northern  Pac.  E.  Co.  v. 
Mentzer,  214  Fed.  10,  130  C.  C.  A.  404. 
Ala. — ^Alabama  G.  8.  E.  Co.  v.  Love- 
man  Compress  Co.,  196  Ala,  683,  72 
So.  311;  Birmingham  Ey.  L.  &  P. 
Co.  V.  Hinton,  141  Ala.  606,  37  So.  635. 
Qa,, — Wilcox  V.  Evans,  127  Ga.  580,  56 


S.  E.  635.  Idaho.— Fodey  v.  Northern 
Pac.  E.  Co.,  21  Idaho  713,  123  Pac. 
835.  El.— Baltimore  &  O.  S.  W.  Ey. 
Co.  V.  Tripp,  175  111.  251,  51  N.  E. 
833;  Toledo,  W.  &  W.  E.  Co.  v.  Corn, 
71  111.  493.  Ind.— Toledo,  St.  L.  &  W. 
E.  Co.  V.  Home  Ins,  Co.,  53  Ind.  App. 
459,  101  N.  E.  1035.  la.— Glanz  v.  Chi- 
cago, M.  &  St.  P.  E.  Co.,  119  Iowa 
611,  93  N.  W.  575.  Ky.— Illinois  C.  E. 
Co.  V.  Stivers,  172  Ky.  322,  189  S.  W. 
211.  N.  Y.— Jacobs  v.  New  York  C. 
&  H.  E.  E.  Co.,  107  App.  Div.  134,  94 
N.  y.  Supp.  954.  N.  0.— Currie  v.  Sea- 
board A.  L.  E.  Co.,  156  N.  C.  419,  73 
S.  E.  488.  W.  Va.— McLaughlin  v. 
Baltimore  &  O.  E.  Co.,  75  W.  Va.  287, 
83  S.  E.  999. 

[a]  The  mere  fact  that  the  fire 
started  on  the  right  of  way  or  on  the 
burned  premises,  after  an  engine 
passed  is  not  suflficient  to  justify  an 
inference  that  an  engine  was  not 
equipped  with  a  sufficient  spark  ar- 
rester. Toledo,  St.  L.  &  W.  E.  Co. 
V.  Home  Ins.  Co.,  53  Ind.  App.  459, 
101  N.  E.  1035;  Louisville  &  N.  E. 
Co.  V.  Haggard,  161  Ky.  317,  170  S.  W. 
956,  where  there  was  no  statutory  pre- 
sumption of  negligence. 

fb]  Testimony  that  if  a  spark  ar- 
rester 'w-ere  in  good  condition  sparks 
only  of  a  small  size  could  escape,  and 
that  larger  sparks  escaped  at  the  time 
in  question,  is  suflScient  to  present  a 
jurv  question.  Northern  Pac.  E.  Co. 
V.  Mentzer,  214  Fed.  10,  130  C.  C.  A. 
404;  Louisville  &  N.  E.  Co.  v.  Brewer, 
170  Ky.  505,  186  S.  W.  166. 

[e]  What  constitutes  a  "proper" 
design  or  form  of  spark  arrester  is  for 
the  jury.  Smith  v.  New  York  Cent. 
&  H.  E.  E.  Co.,  164  App.  Div.  421y 
150  N.  Y.  Supp.  233. 

29.     Malloy  v.  Grand  Trunk  R.  Co., 
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ment^"  of  its  engine,  or  whether  the  fire,  starting  from  sparks  from 
an  engine,  was  the  proximate  cause  of  the  injury,^^  is  for  the  jury. 
Proof  that  sparks  of  an  unusual  quantity  or  of  an  unusual  size  were 
emitted  is  some  proof  of  either  a  defect  in  the  engine  or  negligence 
in  its  handling  and  makes  a  case  for  the  jury.^^    But  evidence  merely 


192  Mieh.  344,  158  N.  W.  854;  Over- 
acker  v:  Northern  P,  E.  Co.,  64  Wash. 
491,  117  Pac.  403. 

[a]  Under  evidence  that  an  engine 
in  good  order  would  not  emit  sparks 
capable  of  kindling  fire  at  a  distance 
of  forty  or  fifty  feet,  and  that  the 
fire  started  at  that  distance  from  the 
track,  the  question  whether  the  engine 
was  in  good  order  should  be  isubmitted 
to  the  jury,  although  there  was  also 
evidence  that  from  an  inspeetfon  made 
a  few  hours  after  the  fire,  the  engine 
appeared  to  be  in  a,  good  condition. 
Union  Ice  Co.  v.  Detroit  &  M.  E.  Co., 
178  Mich.  346,  144  N.  W.  1033.  And 
see  Smith  v.  New  York  Cent.  &  H.  E. 
E.  Co.,  164  App.  Div.  421,  150  N.  Y. 
Supp.  233.  Compare  Carolina,  C.  &  O. 
K.  Co.  V.  tlnaka  Springs  Lumb.  Co., 
130  Tenn.  354,  170  S.  W.  591. 

[b]  The  fact  that  the  same  engine 
set  other  fires  at  about  the  same  time, 
justifies  submission  to  the  jury  of  the 
question  of  its  state  of  repair,  although 
there  is  also  evidence  that  it  was  in 
good  condition.  Smith  v.  Chicago,  M. 
&  St.  P,  Ey.  Co.,  4  S.  D.  71,  55  N.  W. 
717.  And  see  Central  Branch  U.  P. 
E.  Co'.  V.  Hotham,  22  Kan.  41. 

30.  U.  S.— Louisville  &  N.  E.  Co. 
V.  Bell,  206  Fed.  395,  124  C,  C.  A.  277. 
Ala. — Alabama  G.  S.  E.  Co.  v.  Love- 
man  Compress  Co.,  196  Ala.  683,  72  So. 
311;  Southern  E.  Co.  v.  E.  L.  Kendall 
&  Co.,  14  Ala.  App.  242,  69  So.  328. 
Ind.— Toledo,  St.  L.  &  W.  E.  Co.  v. 
Home  Ins.  Co.,  53  Ind.  App.  459,  101 
N.  B.  1035.  Ky.— Illinois  C.  E,  Co.  v. 
Stivers,  172  Ky.  322,  189  S.  W,  211. 
La.— Fuller  v.  Chicago,  E.  I.  &  P.  E. 
Co.,  137  La.  997,  69  So,  804.  Mich. 
Stoddard  v.  Grand  Trunk  W.  E.  Co., 
191  Mich.  321,  158  N.  W.  7.  Pa.— Frey 
V.  Pennsylvania  E.  Co.,  244  Pa.  443, 
90  Atl.  798.  Va.— Norfolk  &  W.  E. 
Co.  V.  Fritts,  103  Va.  687,  49  S.  E. 
971,  106  Am.  St.  Eep.  911,  68  L.  E. 
A.  864. 

'  [a]  Where  an  engine  is  shown  to 
have  emitted  live  sparks  the  issue  of 
its  negligent  operation  should  be  sub- 
mitted to  the  jury  although  the  evi- 
dence  shows    that    it    was    equipped 
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with  a  proper  spark  arrester  which  had 
been  properly  inspected.  Louisville  & 
N.  E.  Co.  V.  Brewer,  170  Ky.  505,  186 
S.  W.  166;  Stoddard  v.  Grand  Trunk 
W.  E.  Co.,  191  Mich.  321,  158  N.  W.  7. 
.  [b]  From  the  malting  of  a  flying 
switch  necessitating  the  sudden  ac- 
celeration of  speed  of  the  engine  after 
the  car  was  uncoupled  and  the  con- 
sequent exhaust  of  steam  and  blowing 
out  of  cinders,  an  inference  of  negli- 
gence is  permissible.  Fuller  v.  Chicago, 
E.  I.  &  P.  E.  Co.,  137  La.  997,  69  So. 
804. 

[c]  Evidence  that  the  particular 
type  of  engine  charged  to  have  emitted 
the  sparks,  would  not  have  done  so, 
if  properly  managed,  justifies  the  sub- 
mission to  the  jury  of  the  question 
whether  it  was  properly  managed.  Illi- 
nois C.  E.  Co.  ■;;.  Stivers,  172  Ky.  322, 
189  S.  W.  211. 

[d]  From  the  fact  that  the  fireman 
did  not  testify  the  jury  may  infer  that 
the  engine  was  not  being  fired  in  a 
careful  manner.  McLaughlin  v.  Balti- 
more &  O.  E.  Co.,  75  W.  Va.  287,  83 
S.  B.  999. 

[e]  Where  the  fire  started  from 
flames  from  a  hot  box  which  ignited 
weeds  along  a  right  of  ^ay  and  spread 
to  adjoining  land,  the  question  of  de- 
fendant's negligence  in  starting  the 
fire  is  for  the  jury.  Clark  v.  San  Fran- 
cisco &  S.  J.  V.  E.  Co.,  142  Cal.  614, 
76  Pac.  507. 

31.  Hartford  Fire  Ins.  Co.  v.  Cen- 
tral E.  E.,  74  Ore.  144,  144  Pac.  417; 
Cook  V.  Pittsburgh,  G.  C.  &  St.  L.  E. 
Co.,  251  Pa.  198,  96  Atl;  475. 

32.  Ala. — Louisville  &  N.  E.  Co.  v. 
Bouchard,  190  Ala.  157,  67  So.  265; 
Louisville  &  N.  E.  Co.  v.  Stanley,  186 
Ala.  95,  65  So.  39.  111.— Chicago  &  N. 
W.  E.  Co.  V,  McCahill,  56  ill.  28.  Ind. 
Toledo,  St.  L.  &  W.  E.  Co.  v.  Home 
Ins.  Co.,  53  Ind.  App.  459,  101  N.  E. 
1035.  N.  Y.— Peck  v.  New  York  Cen- 
tral &  H.  E.  E.  Co.,  165  N.  Y.  347,  59 
N.  E.  206.  Pa.— Mitchell  v.  Northern 
C.  E.  Co.,  253  Pa.  375,  98  Atl.  616. 
Tex. — Houston  &  T.  C.  E.  Co.  v.  Wash- 
ington, 60  Tex.  Civ.  App.  391,  127  S. 
W.  1126. 
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that  when  an  engine  was  passing  the  place  of  the  fire  it  emitted  a 
large  quantity  of  sparks,  is  not  sufficient  to  take  the  case  to,  the  jury.^' 
And  where  the  uncontradicted  evidence  shows  that  the  locomotive 
was  properly  equipped  and  managed,  the  question  should  not  be  given 
to  the  jury.^* 

(II.)  Fire  Starting  on  Bight  of  Way.  —  Where  the  evidence  is  con- 
flicting or  different  inferences  might  reasonably  be  drawn  from  it, 
a  question  for  the  jury  is  presented  as  to  whether  the  defendant  was 
negligent  in  voluntarily  starting  or  in  controlling  fires  upon  its  right 
of  way,^®  whether  buildings  or  articles  liable  to  be  ignited  were 
properly  maintained  and  guarded  by  the  railroad,^^  whether  the  man- 
ner in  which  combustible  materials  was  allowed  to  accumulate  upon 
the  right  of  way  constituted  negligence,^^  and  whether  the  fire  starting 


[a]  Such  evidence  need  not  be  sup- 
plemented by  expert  evidence  "show- 
ing that  a  loeomotive  properly  oper- 
ated with  an  approved  spark  arrester 
in  proper  repair  would  not  emit  such 
sparks."  Toledo,  St.  L.  &  "W.  K.  Co. 
V.  Home  Ins.  Co.,  53  Ind.  App.  459,  101 
N.  E.  1035. 

33.  Farley  v.  Mobile  &  O.  K.  Co., 
149  Ala.  557,  42  So.  747;  Louisville  & 
N.  E.  Co.  V.  Marbury  Lumb.  Co.,  125 
Ala.  237,  28  So.  438,  50  L.  E.  A.  620. 

[a]  Courts  judicially  know  that 
"fire  will  escape  from  the  best 
equipped  and  most  prudently  operated 
locomotives  in  sufficient  quantities  to 
ignite  combustible  materials  along  the 
track,"  and  therefore  the  mere  escape 
of  an  ordinary  quantity  of  sparks  is 
not  sufficient  evidence  of  defective 
equipment  or  negligent  operation  to 
take  a  case  to  the  jury.  Southern  E. 
Co.  V.  Slade,  192  Ala.  568,  68  So.  867. 

34.  Ala. — Louisville  &  N.  E.  Co.  v. 
Stanley,  186  Ala.  95,  65  So.  39.  Mich. 
Dolph  V.  Lake  Shore  &  M.  S.  E.  Co., 
149  Mich.  278,  112  N.  W.  981.  Wis. 
Gibbons  v.  Wisconsin  Val.  E.  Co.,  62 
Wis.  546,  22  N.   W.  533. 

[a]  ITegligence  in  the  use  of  a 
spark  arrester  cannot  properly  be  sub- 
mitted to  the  jury  where  the  undis- 
puted evidence  shows  it  to  be  as  good 
as  any  spark  arrester  known.  Frace 
V.  New  York,  etc.  E.  Co.,  143  N.  Y. 
182,  38  N.  E.  102;  Firemen's  Fund 
Ins.  Co.  V.  Oregon-W.  E.  &  N.  Co.,  96 
Wash.  113,  164  Pac.  765. 

35.  Alabama  &  V.  E.  Co.  v.  Bald- 
win (Miss.),  52  So.  358;  Stemmler  v. 
Eandolph  &  C.  E.  Co.,  169  N.  C.  46, 
85  S.  B.  21. 

[a]  Circumstantial  evidence  suffi- 
cient to  require  submission  to  jury  of 


negligence  in  permitting  fire  to  escape 
from  right  of  way.  Pittsburgh,  C.  C. 
&  St.  L.  Ey.  Co.  V.  Indiana  HorseBhoe 
Co.,  154  Ind.  322j  56  N.  E.  766, 

36.  See  infra,  this  note. 

[a]  Whether  wood  was  negligently 
allowed  to  remain  piled  on  the  fight 
of  way  is  a  question  for  the  jury. 
TEeresa  Village  Mut.  Fire  Ins.  Co.  v. 
Wisconsin  C.  E.  Co.,  144  Wis.  321,  128 
N.   W.  103. 

[b]  Whether  failure  to  saw  off  the 
"burred"  ends  of  creosoted  piling  in 
which  sparks  lodged,  was  negligence, 
is  a  question  for  the  jury.  Sager  v. 
Illinois  C.  E.  Co.,  190  Mo.  App.  524, 
176  S.  W.  232. 

37.  Ala.— Southern  E.  Co.  v.  Slade, 
192  Ala.  568,.  68  So.  867.  Cal.— Perry 
V.  Southern  Pac.  E.  Co.,  50  Cal.  578. 
lU.— Illinois  C.  E.  Co.  v.  Siler,  229  111. 
390,  82  N.  E.  362,  15  L.  E.  A.  (N.  S.) 
819;  Toledo,  W.  &  W.  Ey.  Co.  v.  Corn, 
71  111.  493.  Ind.— Pittsburgh,  C.  C.  & 
St.  L.  Ev.  Co.  V.  Indiana  Horseshoe 
Co.,  154  ind.  322,  56  N.  E.  766.  Kan. 
White  V.  Missouri  Pac.  Ey.  Co.,  31 
Kan.  280,  1  Pac.  611.  Ky.— Louisville 
&  N.  E.  Co.  V.  Beeler,  126  Ky.  328,  103 
S.  W.  30O,  128  Am.  St.  Eep.  291,  11 
L.  E.  A.  (N.  S.)  930,  weeds  and  grass 
cut  and  allowed  to  remain  on  the 
right  of  way.  Mich. — Jones  v.  Mich- 
igan C.  E.  Co.,  59  Mich.  437,  26  N. 
W.  662.  N.  J.— Smith  v.  Delaware,  L. 
&  W.  E.  Co.,  89  N.  J.  L.  654,  99  Atl. 
325.  N.  Y. — Webb  v.  Eome,  W.  &  O. 
E.  Co.,  49  N.  Y.  420,  10  Am.  Eep. 
389.  N".  C— Williams  v.  Atlantic  C.  L. 
E.  Co.,  140  N.  C.  623,  53  S.  E.  448. 
Okla. — Missouri,  0.  &  G.  E.  Co.  v.  Gen- 
try, 31  Okla.  579,  122  Pac.  537.  Tenn, 
Carolina,  C.  &  O.  E.  Co.  v.  Unaka 
Springs  Lumb.  Co.,  130  Tenn.  354,  I?* 
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on  the  right  of  way  was  the  proximate  cause  of  plaintiff's  loss.'' 
(III.)  Effect  of  Prasumption  of  Negligence.  —  Where  there  is  a  statu- 
tory or  conmion  law  presumption  of  negligence  arising  from  proof 
that  a  fire  was  caused  by  sparks  from  a  locomotive,^^  it  is  for  the 
court  to  determine  whether  there  is  sufficient  evidence,  if  believed  by 
the  jury,  to  overcome  the  legal  presumption.*"  Whether  it  does 
actually  overcome  the  presumption  is  ordinarily  a  question  for  the 
jury.*^ 

S.   W.  591.      Tex. — ^Progressive  Lumb.  i 
Co.  V.  Marshall  &  B.  T.  Ey.  Co.,  106  ' 
Tex.  12,  155   S.   W.   175.     Wis.— Allen 
V.  Chicago   &  N.  W.  E.   Co.,  145  Wis. 
263,  129  N.  W.  1094. 

[a  J  Burning  a  fire  guard  one  hun- 
dred and  forty  feet  wide  along  a  right 
of  way,  cannot  as  a  matter  of  law  be 
said  to  be  a  sufficient  precaution  on 
the  part  of  a  railroad  to  acquit  it  of 
the  charge  of  negligence.  Buck  v. 
Union  Pae.  Ey.  Co.,  59  Kan.  328,  53 
Pac.  ■  866. 

[b]  Cigars  Thrown  From  an  Open 
Oar  Window. — ' '  Where  a  great  many 
people  are  transported  over  a  right  of 
way  daily,  we  think  it  might  be  an- 
ticipated, as  a  probable  consequence 
of  permitting  combustible  grass  to  re- 
main on  such  right  of  way,  in  close 
proximity  to  the  track,  that  a  fire 
would  be  started  by  some  one  throw- 
ing a  lighted  cigar  or  cigarette  stump 
from  the  train."  St.  Louis,  B.  &  M. 
Ey.  Co.  «.  Maddox  (Tex.  Civ.  App.), 
152  S.  W.  225. 

38.  lU.— Illinois  C,  E.  Co.  «.  Siler, 
229  111.  390,  82  N.  E.  362,  15  L.  E. 
A.  (N.  S.)  819.  Miss.— Alabama  &  V. 
E.  Co.  V.  Baldwin,  52  So.  358,  Wash. 
North  Bend  Lumb.  Co.  v.  Chicago,  U. 
&  St.  P.  S.  E.  Co.,  76  Wash.  232,  135 
Pac.  1017. 

[a]  In  dry,  arid,  regions  the  ques- 
tion whether  the  spreading  of  the  fire 
from  the  railroad  right  of  way  to  plain- 
tiff's land  was  the  natural  consequence 
of  the  original  firing  is  ordinarily  for 
the  jury.  Clark  v.  San  Francisco  &  S. 
J.  V.  E.  Co.,  142  Cal.  614,  76  Pac. 
507. 

[b]  Whether  the  death  by  burning 
of  the  owner  of  premises  negligently 
communicated  to  his  premises  by  de- 
fendant was  proximately  cauaed  by  the 
fire,  is  a  question  of  fact.  Illinois  C. 
E.  Co.  V.  Siler,  229  111.  390,  82  N.  E. 
362,  15  L.  R.  A.  (N.  S.)  819. 

39.  See  Enct.  or  Ev.,  title  "Rail- 
roads.^' 
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40.  Ala. — Southern  E.  Co.  v.  Slade, 
192  Ala.  568,  68  So.  867;  McCary  v. 
Alabama  a.  S.  E.  Co.,  182  Ala.  597, 
62  So.  18;  Alabama  G.  S.  E.  Co.  v. 
Taylor,  129  Ala.  238,  29  So.  673;  Louis- 
ville &  N.  E.  Co.  V.  Marbury  Lumb. 
Co.,  125  Ala.  237,  28  So.  438,  50  L.  E. 
A.  620;  Eeese's  Case,  85  Ala.  497,  5 
So.  283,  7  Am.  St.  Eep.  66.  Mich. 
Dolph  V.  Lake  Shore  &  M.  S.  E.  Co., 
149  Mich.  278,  112  N.  W.  981.  Wis. 
Spaulding  v.  Chicago  &  N.  W.  Ey.  Co., 
33  Wis,  582,  591. 

See  10  Enct.  of  Bv.  537,  539. 

[a]  Where  (1)  no  evidence  in  sup- 
port of  the  presumption  is  introduced, 
evidence  tending  to  show  that  the 
engine  was  properly  equipped,  requires 
the  court  in  some  states  to  take  the 
case  from  the  jury  (Smith  v.  Chicago, 
M.  &  St.  P.  Ey.  Co.,  4  S.  D.  71,  55 
N.  W.  717);  though  (2)  generally  it 
is  held  that  under  such  circumstances 
the  question  remains  one  of  fact  for 
the  jury  to  determine,  since  it  must 
pass  upon  the  credibility  of  witnesses 
and  if  it  finds  that  the  fire  started 
from  a  spark  from  a  locomotive  this 
might  of  itself  be  sufficient  to  over- 
come the  evidence  of  due  care  pre- 
sented by  the  defendant.  XJ.  S. — Iowa 
C.  Ey.  Co.  11.  Hampton  Elec.  L.  &  P. 
Co.,  204  Fed.  961,  123  C.  C.  A.  283; 
McCuUen  v.  Chicago  &  N.  W.  Ey.  Co., 
101  Fed.  66,  41  C.  C.  A.  365,  49  L,  E. 
A.  642.  Idaho. — Fodey  v.  Northern 
Pac.  E.  Co.,  21  Idaho  713,  123  Pac. 
835.  la. — Hemmi  v.  Chicago  G.  W.  Ey. 
Co.,  102  Iowa  25,  70  N.  W.  746.  N.  C. 
Currie  v.  Seaboard  A.  L.  E.  Co.,  156 
N.  C,  419,  72  S.  B.  488,  overruling 
Williams  v.  Southern  Ey.  Co.,  130  N.  C. 
116,  40  S.  E.  979.  Okla.— St.  Louis, 
I.  M.  &  S.  E.  Co.  V.  Weldon,  39  Okla. 
369,  135  Pac.  8;  St.  Louis,  L  M.  & 
S.  E.  Co.  V.  Marlin,  33  Okla.  510,  128 
Pac.  108. 

Com/pare  Wise  v.  JToplin  R.  Co.,  85 
Mo.  178,  and  10  Enct.  of  Ev.  539. 

41.  U.  S. — ^Eriekson  «.  Pennsylvania 
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d.  Contributory  Negligence.  —  If  the  evidence  is  conflicting  or  is 
reasonably  subject  to  different  inferences,  the  question  of  plaintiff's 
contributory  negligence  is  a  question  of  fact  for  the  jury.*^ 

4.  Instructions.  —  Instructions  in  this  class  of  cases  are  governed 
by  the  general  rules  elsewhere  treated.*^  A  charge  on  the  proper 
"equipment"  of  an  engine  does  not  include  the  question  of  its  proper 
"construction."" 

5.  Costs  and  Attorney's  Fees.  —  Costs  follow  the  general  rules 
elsewhere  treated.*^  Under  some  statutes,  attorney's  fees  may  be  re- 
covered in  this  class  of  action.*^ 


E.  Co.,  170  Fed.  572,  95  C.  C.  A.  652. 
Ala. — Tombigbee  V.  E.  Co.  v.  Howard, 
185  Ala.  612,  64  So.  338.  HI.— Illinois 
C.  E.  Co.  V.  Bailey,  222  111.  480,  76 
N.  E.  833;  Baltimore  &  0.  S.  W,  Ey. 
17.  Tripp,  175  111.  251,  51  N.  E.  833. 
la. — Seska  v.  Chicago,  M.  &  St.  P.  Ey. 
Co.,  77  Iowa  137,  41  N.  W.  596.  Kan. 
Mauley  v.  Missouri,  K.  &  T.  E.  Co., 
82  Kan.  211,  107  Pae.  540.  Minn. 
Solum  V.  Great  Northern  Ey.  Co.,  63 
Minn.  233,  65  N.  W.  443,  S.  0.— Birt 
V.  Southern  Ey.,  87  S.  C.  239,  69  S.  E. 
233.  S.  D. — Smith  v.  Chicago,  M.  & 
Bt.  P.  Ey.  Co.,  4  S.  D.  71,  55  N.  W. 
717.  Vt. — Preece  v.  Eio  Grande  W. 
Ey.  Co.,  24  Vt.  493,  68  Pae.  413. 

42.  Ark.— Union  Seed  &  Fert.  Co. 
V.  St.  Louis,  I.  M.  &  S.  E.  Co.,  121 
Ark.  585,  181  S.  W.  898.  Cal.— Liver- 
pool, L.  &  G.  Ins.  Co.  V.  Southern  Pae. 
Co.,  125  Cal.  434,  58  Pae.  55.  Ind. 
Baltimore  &  0.  E.  Co.  v.  Peck  (Ind. 
App.),  114  N.  E.  475.  la.— Slossen  v. 
Burlington,  C.  E.  &  N.  E.  Co.,  60  Iowa 
215,  14  N.  W.  244.  Kan.— St.  Louis 
&  S.  F.  E.  Co.  V.  League,  71  Kan.  79, 
80  Pae.  46.  Tex.— Texas  &  P.  Ey.  Co. 
V.  Levi  &  Bro.,  59  Tex.  674.  Vt.— Ide 
V.  Boston  ft  M.  E.  E.,  83  Vt.  66,  74 
Atl.  401.  Va. — Southern  E.  Co.  v.  Pat- 
terson, 105  Va.  6,  52  S.  H  694. 

[a]  The  mere  inflammable  character 
of  the  buildings  constructed  or  mate- 
rials placed  or  allowed  to  accumulate, 
on  premises  adjacent  to  a  railroad  does 
not  alone  warrant  the  submission  to 
the  jury  of  the  question  of  contributory 
negligence.  Le  Eoy  Fibre  Co.  v.  Chi- 
cago, M.  &  St.  P.  E.  Co.,  232  U.  S. 
340,  34  Sup.  Ct.  415,  58  L.  ed.  631. 
But  see  Marshall  &  B.  T.  Ey.  Co.  v. 
Killingsworth  (Tex.  Civ.  App.),  162  S. 
W.  1181. 

[b]  ■Wlether  the  plaintiff's  allow- 


ing dry  ties  to  remain  piled  upon  the 
right  of  way  is  an  act  of  contributory 
negligence  cannot  be  determined  as  a 
matter  of  law.  Martin  Timber  Co.  v. 
Great  Northern  E.  Co.,  123  Minn. 
423,  144  N.  W.  145,  Ann.  Cas.  1915A, 
496. 

[c]  Whether  failure  to  plow'  fur- 
roughs  to  act  as  a  fire  brake  around 
a  stack  of  hay  is  negligence  is  for  the 
jury.  Slossen  v.  Burlington,  C.  E.  & 
N.  E.  Co.,  60  Iowa  215,  14  N.  W. 
244. 

[d]  Dropping  inflammable  litter  on 
a  loading  platform  does  not  constitute 
contributory  negligence  as  a  matter  of 
law  on  the  part  of  a  shipper.  Erick- 
son  V.  Pennsylvania  E.  Co.,  170  Fed. 
572,  95  C.  C.  A.  652. 

[e]  Whether  failure  to  endeavor  to 
extinguish  a  fire  or  prevent  its  spread- 
ing constitutes  contributory  negligence 
is  a  question  for  the  jury.  Frey  v. 
Pennsylvania  E.  Co.,  244  Pa.  443,  90 
Atl.  798.  And  Bee  Hartford  Fire  Ins. 
Co.  V.  Central  E.  E.,  74  Ore.  144,  144 
Pae.  417. 

[f]  Whether  failure  to  extinguish 
all  of  the  fire  constituted  contributory 
negligence  is  a  question  for  the-  jury. 
Marshall  &  E.  T.  Ey.  Co.  v.  Killings- 
worth  (Tex.  Civ.  App.),  162  B.  W. 
1181. 

43.  See  the  title  "Instructions." 

44.  Alabama  G.  S.  E.  Co.  v.  E.  T. 
Davenport  &  Co.,  195  Ala.  368,  70  So. 
674. 

45.  See  the  title  "Costs." 

46.  St.  L"bui8,  I.  M.  &  8.  E.  Co.  v. 
Cooper,  120  Ark.  595,  180  S.  W.  203 
(holding  the  statute  constitutional) ; 
Cairo,  T.  &  S.  E.  Co.  v.  Brooks,  112 
Ark.  298,  166  S.  W.  167.  Compart 
supra,  VII,  K,  5. 
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I.  CRIMINAL  PROSECUTION.  —  A.  Indictment  and  Inpoe- 
MATioN.i  —  1.  In  General.  —  The  indictment  or  information  should 
set  forth  with  certainty^  all  the  facts  necessary  to  constitute  the 
crime."  Rigid  adherence  to  the  exact  phrases  essential  to  charge  the 
offense  at  common  law  is  obviated  by  statutes*  under  which  it  is  suffi- 
cient if  the  pleading  contain  every  element  of  the  offense  embraced 
in  the  statutory  definition.^    A  charge  in  the  language  of  the  statute,* 


1.  See  generally  the  title  "Indict- 
ment and  Information.'''' 

2.  Neb.— Han  v.  State,  40  Neb.  320, 
58  N.  'W.  929.  Tex.— Greenlee  v.  State, 
4  Tex.  App.  345.  Va. — Mitchell  v. 
Com.,  89  Va.   826,  17   S.   E.  480. 

[a]  Mere  technical,  grammatical,  or 
clerical  errors  will  not  vitiate  an  in- 
dictment for  rape  or  an  included  of- 
fense, where  the  accused  is  not  thereby 
prejudiced.  Ark. — Downs  v.  State,  60 
Ark.  521,  31  S.  "W.  149.  Cal.— People 
V.  Mesa,  93  Cal.  580,  29  Pac.  116. 
Ind.— Whitney  v.  State,  35  Ind.  503. 
la. — State  v.  Pennell,  56  Iowa  29,  8 
N.  W.  686.  Ky. — Proctor  v.  Com.,  14 
Ky.  L.  Eep.  248,  20  S.  W.  213.  Mo. 
State  V.  Meinhart,  73  Mo.  562.  N.  Y. 
People  V.  Flaherty,  79  Hun  48,  29  N.  Y. 
Supp.   641,   afflrmed  in   145   N.  Y.   597, 

40  N.  E.  164.  S.  D. — State  v.  Hayes, 
17  S.  J>.  128,  95  N.  W.  296.  Tex.— Wil- 
liams V.  State,  1  Tex.  App.  90,  28 
Am.  Rep.  399. 

3.  Ala.— Sims  V.  State,  146  Ala.  109, 

41  So.  413;  Nugent  v.  State,  19  Ala. 
540.  Ark. — Pleasant  v.  State,  13  Ark. 
360.  Fla. — Russell  v.  State,  71  Pla. 
236,  71  So.  27.  111. — People  v.  Trum- 
bley,  252  111.  29,  96  N.  E.  573;  Sutton 
V.  People,  145  111.  279,  34  N.  E.  420. 
La. — State  V.  Porter,  48  La.  Ann.  1539, 
21  So.  125.  Minn.— O 'Connell  v.  State, 
6  Minn.  279.  Neb. — Hubert  v.  State, 
74  Neb.  220,  104  N.  W.  276,  106  N. 
"W.  774.  N.  0.— State  v.  Marsh,  132 
N.  C.  1000,  43  S.  E.  828,  67  L.  R.  A. 
179;  State  v.  Jim,  12  N.  C.  142.  Pa. 
Com.  V.  Emery,  21  Pa.  Diat.  297. 
P.  R. — People  V.  Rodriguez,  12  Porto 
Rico  176.  Tex. — ^Fowler  v.  State,  66 
Tex.  Crim.  500,  148  S.  "W.  576;  "Wyvias 
V.  State,  64  Tex.  Crim.  236,  142  S.  W. 
585;  Brinster  v.  State,  12  Tex.  App. 
612;  Greenlee  V.  State,  4  Tex.  App. 
345.  UtaJi. — State  v.  'Williamson,  22 
Utah  248,  62  Pac.  1022,  83  Am.  St. 
Rep.  780.  Va.— Mitchell  v.  Com.,  89 
Va.  826,  17  S.  E.  480. 

[a]  Assault  With  Intent  To  Commit 
feapo. — ^Ariz. — Trimble   v..  Territory,   8 


Ariz.  281,  71  Pac.  934.  La. — State  v. 
Cutrer,  140  La.  34,  72  So.  800.  Misa. 
Moore  v.  State,  102  Miss.  148,  59  So. 
3.  N.  J.— State  v.  Heyer,  89  N.  J.  L. 
187,  98  Atl.  413;  Farrell  v.  State,  54 
N.  J.  L.  416,  24  Atl.  723.  Vt.  C— State 
V.  Hewett,  158  N.  C.  627,  74  S.  E.  356. 
Okla. — Bond  v.  State  (Okla.  Crim.), 
152  Pac.  809.  P.  R. — People  v.  Sierra, 
16  Porto  Rico  169. 

[b]  That  the  allegation  of  assault 
precedes  the  allegation  of  rape  doea 
not  aflfect  the  indictment.  McLaughlin 
V.  State,  117  Ark.  154,  174  S.  "W.  234. 

[c]  An  indictment  is  not  multi- 
farious in  alleging  that  tfee  accused 
violently,  forcibly,  and  against  her 
will  and  consent  feloniously  did  ravish 
and  carnally  know  the  prosecutrix. 
McLaughlin  v.  State,  117  Ark.  154,  174 
S.   W.  234. 

4.  Ariz. — Trimble  v.  Territory,  8 
Ariz.  281,  71  Pac.  934.  Kan.— State 
V.  Hart,  33'  Kan.  218,  6  Pae.  288.  Ky. 
Wilkey  v.  Com.,  104  Ky.  325,  47  S.  W. 
219.  Mass. — Com.  v.  Sullivan,  6  Gray 
477.  Mich. — People  v.  McDonald,  9 
Mich.  150.  Minn. — O 'Connell  v.  State, 
6  Minn.  279.  Mo. — State  v.  Meinhart, 
73  Mo.  562.  N.  C— State  v.  Terry,  20 
N.  C.  289.  'Wis.— State  v.  Mueller,  85 
Wis.  203,  55  N.  W.  165;  Fizell  v.  State, 
25  Wis.  364.  'Wyo.- Ross  v.  State,  16 
Wyo.  285,  93  Pac.  299,  94  Pac.  217; 
Tway  i;. -State,  7  Wyo.  74,  50  Pac. 
188. 

5.  Cal. — People  v.  Girr,  53  Cal.  629. 
Fla. — RuBsell  v.  State,  71  Fla.  236,  71 
So.  27.  la. — State  v.  Rohn,  140  Iowa 
640,  119  N.  W.  88. 

6.  Cal.— People  v.  Ranged,  112  Cal. 
669,  44  Pac.  1071;  People  v.  Burke,  34 
Cal.  661.  Fla.— Halton  v.  State,  28 
Fla.  303,  9  So.  716.  111.— People  v. 
Trumbley,  252  111.  29,  96  N.  E.  573; 
Johnson  v.  People,  202  111.  53,  66  N.  E. 
877.  Kan.— State  v.  White,  44  Kan. 
514,  25  Pac.  33,  Minn.- State  v. 
Vorey,  41  Minn.  134,  43  N.  W.  324; 
State  «.  Ward,  35  Minn.  182,  28  N.  W. 
192.    Mo.— State  v.  Hall,  164  Mo.  528, 
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or  substantially  so,^  will  suffice,  as  in  other  eases,*  providing  the 
essential  elements  of  the  crime  are  embraced  therein.^ 

Statutory  forms  of  indictment  or  information  for  rape  may  be  safely 
used,^°  unless  some  element  of  the  crime  is  missing  therefrom. ^^ 

2.  Particular  Averments.  —  a.  Name  and  Description  of  Ac- 
cused.^^  —  The  pleading  should  state  the  name,^*  and  where  necessary 
the  age,"  of  the  accused.    It  is  usually,  however,  unnecessary  to  al- 


65  S.  W.  248;  State  v.  Meinhart,  73 
Mo.  562.  Mont.— State  v.  Harris,  51 
Mont.  496,  l54  Pac.  198.  N.  M.— State 
V.  Alva,  18  N.  M.  143,  134  Pao.  209; 
People  V.  Flaherty,  79  Hun  48,  29  N. 
Y.  Supp.  641,  aprmed  in  145  N.  Y. 
597,  40  N.  B.  164.  Pa.— Com.  v.  Emery, 
21  Pa.  Dist.  297.  Utah.— State  v. 
Williamson,  22  Utah  248,  62  Pac.  1022, 
83  Am.  St.  Eep.  780.  Va.— Smith  v. 
Com.,  85  Va.  924,  9  S.  E.  148.  Wyo. 
Tway  V.  State,  7  Wyo.  74,  50  Pao. 
188. 

7.  Aiiz. — Trimble  v.  Territory,  8 
Ariz.  281,  71  Pac.  934.  Ark.— State  v. 
Peyton,  93  Ark.  406,  125  S.  W.  416, 
137  Am.  Sf.  Eep.  93.  Cal.— People  v. 
Girr,  53  Cal.  629;  People  v.  Horvath, 
23  Cal.  App.  306,  137  Pac.  1069.  Conn. 
State  V.  Gaul,  50  Conn.  578.  Fla. — Rus- 
sell V.  State,  71  Pla.  236,  71  So.'  27. 
111. — Johnson  v.  People,  202  111.  53,  66 
N.  E.  877.  Ind. — Zoborosky  v.  State, 
180  Ind.  187,  102  N.  E.  825;.  Weinzorp- 
flin  V.  State,  7  Blackf.  186.  la.— State 
V.  Rohn,  140  Iowa  6*0,  119  N.  W.  88.  i 
Ky. — Frierson  v.  Com.,  175  Ky.  684, 
194  S.  W.  914;  Com.  v.  Landis,  129 
Ky.  445,  112  S.  W.  581.  Mo.— State 
V.  Holman,  230  Mo.  653,  132  S.  W. 
695;  State  v.  Hunter,  171  Mo.  435, 
71  S.  W.  675.  Mont.— State  v.  Mor- 
rison, 46  Mont.  84,  125  Pac.  649.  N.  J. 
State  V.  Heyer,  89  N.  J.  L.  187,  98 
Atl.  413.  N.  Y.— People  v.  Flaherty, 
79  Hun  48,  29  N.  Y.  Supp. '641,  af- 
firmed in  145  N.  Y.  597,  40  N.  E.  164. 
N.  C— State  v.  Hewett,  158  N.  C. 
627,  74  S.  E.  356;  State  v.  Martin,  14 
N.  C.  329.  Okla.— Vickers  v.  United 
States,  1  Okla.  Crim.  452,  98  Pac.  467. 
Tex. — Alexander  v.  State,  58  Tex.  Crim. 
621,  127  S.  W.  189;  Fields  v.  State,  39 
Tex.  Crim.  488,  46  S,  W.  814;  Williams 
v.  State,  1  Tex.  App.  gO,  28  Am.  Eep. 
399.  Utah.— State  v.  Delvecchio,  25 
Utah  18,  69  Pac.  58;  State  v.  William- 
son, 22  Utah  248,  62  Pac.  1022,  83 
Am.  St.  Rep.  780.  Wis.— Barnard  v. 
State,  88  Wis.  656,  60  K.  W.  1058; 
State  V.  Mueller,  85  Wis.  203,  55  N.  W. 
169. 
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[a.]  "Violently"-  Is  equivalent  to 
the  statutory  word,  "forcibly,"  or 
"by  force,"  when  used  in  an  indict- 
ment for  rape,  and  such  indictment  is 
not  insufficient  because  it  employs  a 
word  not  in  the  statute.  Statei.  v. 
Rohn,  140  Iowa  640,  119  N.  W.  88. 

[b]  "Ravish"  is  a  word  of  equiv- 
alent import  to  the  phrase  "have  car- 
nal knowledge  of."  Fields  v.  State, 
39  Tex.  Crim.  88,  46  S.  W.  814. 

8.  See  12  Standard  Peoc.  447. 

9.  State  V.  Williamson,  22  Utah  248, 
62  Pac.  1022,  83  Am.  St.  Eep.  780. 

10.  Ala.— McGufE^  v.  State,  88  Ala. 
147,  7  So.  35,  16  Am.  St.  Eep.  25; 
Beason  v.  State,  75  Ala.  191;  Bradford 
V.  State,  54  Ala.  230;  Johnson  v.  State, 
50  Ala.  456;  Leoni  v.  State,  44  Ala. 
110.  Minn.— O  'Connell  v.  State,  6 
Minn.  279.  Tex. — Cooper  v.  State,  22 
Tex.  App.  419,  3  S.  W.  334. 

11.  Brinster  v.  State,  12  Tex.  App. 
612.  See  also  Williams  v.  State,  12 
Tex.  App.  395.  See  12  Standard  iTtoc. 
299. 

12.  See  generally  12  Standard  Proc. 
361,  and  see  the  title  "Names." 

13.  Carter  v.  State,  78  Tex.  Crim. 
240,  181  S.  W.  473. 

[a]  Objection  to  Name  Alleged. 
Where  the  accused  objects  to  being 
tried  under  one  of  two  names  by 
which  he  is  known,  declaring  the  other 
to  be  his  true  name,  it  is  not  error 
for  the  court  to  ordej-  the  substitution 
of  the  true  name  for  the  one  objected 
to.  Carter  v.  State,  78  Tex.  Crim.  240, 
181  S.  W.  478. 

[b]  If'  his  true  name  be  unknown, 
(1)  he  may  be  indicted  under  the  name 
by  which  he  is  known  (Carter  v.  State, 
78  Tex.  Crim.  240,  181  S.  W.  473); 
or  1  (2)  either  one  of  two  names  by 
which  he  may  be  called.  Carter  v. 
State,  78  Tex.  Crim.  240,  181  S.  W. 
473;  Taylor  v.  Com.,  20  Gratt.  (61  Va.) 
825. 

14.  111. — Schramm  v.  People,  220  111. 
16,  77  N.  E.  117,  distinguishing  202  111. 
53,  66  N.  E.  877;  Wistrand  v.  People, 
213   111.   72,   72   N.   E.   748;   Sutton  v. 
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lege  tKe  accused's  age  or  physical  capacity,^"  nor  his  sex.^" 

b.  Name  and  Description  of  Female."  —  The  person  claimed  to 
have  been  raped  or  assaulted  should  be  correctly  named  in  the  in- 
dictment or  information.^^  It  is  sufficient  to  employ  the  name  by 
which  she  is  generally  known  in  the  community,^*  and  if  she  is  known 
by  two  or  more  names,  whether  Christian  name  or  surname,  she  may 
be  designated  by  either  or  both,  where  they  mean  the  same,  or  are 
idem  sonans.^"  If  for  rape  of  a  female  under  the  age  of  consent,  the 
indictment  should  state  the  child's  age  or  allege  that  she  is  under 
the  statutory  age  of  consent,^^  unless  the  act  is  alleged  to  have  been 


People,  145  111.  279,  34  N.  E.  420.  Mo. 
State  V.  Hall,  164  Mo.  528,  65  S.  W. 
248.  Neb.— Hubert  v.  State,  74  Neb. 
220,  104  N.  "W.  276,  106  N.  W.  774. 
Pa. — Com.  V.  Emery,  21  Pa.  Dist.  297. 

15.  Ark. — ^Warner  v.  State,  54  Ark. 
660,  17  S.  W.  6.  Oal.— People  v.  Wea- 
sel, 98  Cal.  352,  33  Pac.  216;  People 
V.  Ah  Tek,  29  Cal.  575.  111. — Johnson 
V.  People,  202  111.  53,  66  N.  E.  877 
{distingmshed  in  220  111.  16,  77  N.  E. 
117);  Sutton  v.  People,  145  111.  279. 
34  N.  E.  420.  Ind. — Cheek  v.  State, 
171  Ind.  98,  85  N.  E.  779.  Mass. 
Com.  V.  Soannel,  11  Cush.  547.  Minn. 
State  V.  Ward,  35  Minn.  182,  28  N.  W. 
192.  Ore. — State  v.  Knighten,  39  Ore. 
63,  64  Pac.  866,  87  Am.  St.  Eep.  647. 
Pa. — Com.  V.  Emery,  21  Pa.  Dist.  297. 
Tex.— Davis  v.  State,  42  Tex.  226; 
"Ward  V.  State,  12  Tex.  App.  174; 
Greenlee  v.  State,  4  Tex.  App.  345. 
Wash.— State  v.  Dunlap,  25  Wash.  292, 
65  Pac.  544.  Vt. — State  v.  Sullivan, 
68  Vt.  540,  35  Atl.  479. 

16.  Ark. — Warner  v.  State,  54  Ark. 
660,  17  S.  W.  6.  Cal.— People  v.  Wes- 
sel,  98  Cal.  352,  33  Pac.  216.  Misa. 
Brown  v.  State,  72  Misa.  997,  17  So. 
278.  Mo.— State  v.  Shearon,  183  S.  W. 
293.  N.  0.— State  v.  Tom,  47  N.  C.  414. 
Pa. — Com.  V.  Emery,  21  Pa.  Dist.  297. 
Tex. — Taylor  v.  State,  50  Tex.  Grim. 
362,  97  S.  W.  94,  123  Am.  St.  Eep. 
844;  Cornelius  v.  State,  13  Tex.  App. 
349;  Greenlee  v.  State,  4  Tex.  App. 
345.  Utah. — State  v.  Williamson,  22 
Utah  248,  62  Pac.  1022,  83  Am.  St. 
Eep.  780-;  United  States  v.  Cannon,  4 
Utah  122,  7  Pac.  369. 

17.  See  generally  12  Standard  Peoo. 
371,  and  see  the  title  "Names." 

18.  Ala. — Nugent  v.  State,  19  Ala. 
540.  Ky. — Proctor  v.  Com.,  14  Ky.  L. 
Eep.  248,  '20  S.  W.  213.  Mass.— Com. 
V.  Hunt,  4  Pick.  252.  N.  C— State  v. 
Johnaon,  67  N.  C.  55.  Wash.— Whitcher 
V.  State,  2  Wash.  286,  26  Pac.  268. 


[a]  Amendment  to  correct  name  pei>- 
mitted.  Eex  v.  Faulkner,  16  Brit.  Col. 
(Can.)   229. 

19.  N.  0. — State  v.  Johnson,  67  N. 
C.  55.  Wash. — State  v.  Myrberg,  56 
Wash.  384,  105  Pac.  622.  Can.— Eex 
V.  Faulkner,  16  Brit.  Col.  229. 

20.  Ky.— Wilkey  v.  Com.,  104  Ky. 
325,  47  S.  W.  219.  N.  J.— State  v. 
Heyer,  89  N.  J.  L.  187,  98  Atl.  413. 
N.  0. — State  v.  Drakeford,  162  N.  C. 
667,  78  S.  E.  308;  State  v.  Johnaon, 
67  N.  C.  55. 

See  infra,  I,  B,  2. 

[a]  "Jennie"  and  "Jane"  (1)  may 
be  used  interchangeably  in  an  indict- 
ment as  referring  to  the  same  prose- 
cutrix (Wilkey  v.  Com.,  104  Ky.  325, 
47  S.  W.  219),  and  (2)  so  may  "Susan" 
and  "Susannah."  State  v.  Johnson, 
67   N.  C.   55. 

[b]  "LUa"  and  "Liza"  are  idem 
sonana,  and  where  the  prosecutrix  is 
named  by  the  former  in  the  indictment, 
and  the  evidence  shows  that  the  lat- 
ter is  her  true  name,  the  trial  may 
proceed.  State  v.  Drakeford,  162  N.  C. 
667,  78  S.  E.  308. 

21.  Ala.— Sims  v.  State,  146  Ala. 
109,  41  So.  413;  Oakley  v.  State,  135 
Ala.  15,  33  So.  23.  Ark.— Inman  v. 
State,  65  Ark.  508,  47  S.  W.  558; 
Warner  v.  State,  54  Ark.  660,  17  S.  W. 
6.  Cal.- People  v.  Totman,  135  Cal. 
133,  67  Pac.  51;  People  v.  Wesael,  98 
Cah  352,  33  Pac.  216;  People  v.  Mills, 
17  Cal.  276.  Ind.— Zoboroaky  v.  State, 
180  Ind.  187,  102  N.  E.  825;  MoClure 
V.  State,  116  Ind.  169,  18  N.  E.  615, 
Minn. — State  v.  Erickaon,  81  Minn.  134, 
83  N.  W.  512.  Mo.— State  v.  Hughes, 
258  Mo.  264,  167  S.  W.  529;  State  v. 
MeCullough,  171  Mo.  571,  71  S.  W. 
1002;  State  v.  Hall,  164  Mo.  528,  65 
S.  W.  248;  State  v.  Miller,  111  Mo. 
542,  20  S.  W.  243;  State  v.  Houx,  109 
Mo.  654,  19  S.  W.  35,  32  Am.  St.  Eep. 
686;    State  v.  Wray,   109  Mo.   594,   19 
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done  against  the  will  of  the  child.^^ 

Sex  and  Condition That  the  person  assaulted  was  a  female  should 

be  shown.^'  An  express  allegation  to  that  effect  is  not  indispensable, 
since  the  sex  may  be  suf&eiently  indicated  by  the  name,^*  or  by  the 
use  of  such  words  in  the  indictment  as  "she"  or  "her,"^°  or  "married- 
woman."^'  In  some  jurisdictions  an  indictment  for  rape  or  assault 
with  intent  to  commit  rape  is  bad  where  it  fails  to  allege  that  the 
female  assaulted  was  of  previous  chaste  character. ^^  It  need  not  be 
alleged  that  the  prosecutrix  is  not  the  wife  of  the  accused,^*  unless 


5.  "W.  86;  state  v.  Meinhart,  73  Mo. 
562.  Mont. — State  v.  Jones,  32  Mont. 
442,  80  Pac.  1095.  NelD.— Hubert  v. 
State,  74  Neb.  220,  104  N.  W.  276,  106 
N.  "W.  774.  N.  H.— State  v.  Burt,  75 
N.  H.  64,  71  Atl.  30.  N.  Y.— People 
V.  Eobertson,  88  App.  Div.  198,  84 
N.  Y.  Supp.  401;  People  v.  Flaherty,  79 
Hun  48,  29  N.  Y.  Supp.  641,  affirmed 
in  145  N.  Y.  597,  40  N.  E.  164.  Ore. 
State  V.  Goddard,  69  Ore.  73,  133  Pac, 
90,  138  Pac.  243,  Ann.  Cas.  1916A,  146; 
Warner  v.  State,  54  Ore.  660,  17  S.  W. 

6.  Wash. — State  v.  Falsetta,  43  Wash. 
159,  86  Pac.  168;  State  v.  Fetterly,  33 
Wash.  599,  74  Pac.  810. 

22.  Conn. — State  v.  Gaul,  50  Conn. 
578.  Ky. — Jones  v.  Com.,  124  Ky.  26, 
97  S.  W.  1118;  Webb  v.  Com.,  30  Ky. 
L.  Eep.  841,  99  S.  W.  909;  McLaughlin 
V.  Com.,  18  Ky.  L.  Eep.  205,  35  S.  W. 
1030.     Mass. — Com.  v.  Sugland,  4  Gray 

7.  Miss. — Mobley  v.  State,  46  Miss. 
501.  Mo.— State  v.  Houx,  109  Mo.  654, 
19  S.  W.  35,  32  Am.  St.  Eep.  686.  Neb. 
Hall  V.  State,  40  Neb.  320,  58  N.  W. 
929.  N.  Y.— People  v.  Draper,  28  Hun 
1,  1  N.  Y.  Crim.  138.  N.  0.— State  v. 
Storkey,  63  N.  C.  7;  State  v.  Farmer, 
26  N.  C.  224.  S.  C— State  v.  Had- 
don,  49  S.  C.  308,  27  S.  E.  194. 

23.  State  v.  Hussey,  7  Iowa  409; 
Gibson  v.  State,  17  Tex.  App.  574; 
Greenlee  v.  State,  4  Tex.  App.  345. 

[a]  That  the  female  was  of  the 
human  species  need  not  be'  averred. 
Minn.— State  v.'  Ward,  35  Minn.  182, 
28  N.  W.  192.    Mont. — State  v.  Keeler, 

52  Mont.  205,  156  Pac.  1080,  Ann. 
Cas.  1917B,  619,  L.  E.  A.  1916E,  472. 
N.  C— State  v.  Tom,  47  N.  C.  414. 
See  also  Gibson  v.  State,  17  Tex.  App. 
574. 

24.  Ark.— Warner  v.  State,  54  Ark. 
660,  17  S.   W.  6.     Ga.— Joice  v.  State, 

53  6a.  50.  la. — State  v.  Hussey,  7 
Iowa  409.  Tex. — Carter  v.  State,  78 
Tex.  Crim.  240,  181  S.  W.  473. 

[a]     Describing  the  person  assaulted 
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as  a  female,  is  proper  though  the  stat- 
ute uses  the  word  woman.  Myers  v. 
State,  84  Ala.  11,  4  So.  291;  Gibson 
V.  State,  17  Tex.  App.  574;  O'Eourke 
V.  State,  8   Tex.  App.   70. 

25.  Fla. — Barker  v.  State,  40  Pla. 
178,  24  So.  69.  Ga. — Joice  v.  State, 
53  Ga.  50.  la. — State  v.  Hussey,  7 
Iowa  409.  Kan. — Tillson  v.  State,  29 
Kan.  452.  Mo. — State  v.  Miller,  191 
Mo.  587,  90  S.  W.  767;  State  v.  Arm- 
strong, 167  Mo.  257,  66  S.  W.  961; 
State  V.  Hammond,  77  Mo.  157;  State 
V.  Warner,  74  Mo.  83.  N.  C— State 
V.  Farmer,  26  N.  C.  224;  State  v. 
Terry,  20  N.  C.  289.  Tenn.-  -Hill  v. 
State,  3  Heisk.  317.  Tex. — Eobertson 
V.  State,  31  Tex.  36;  Carter  v.  State, 
78  Tex.  Crim.  240,  181  S.  W.  473; 
Taylor  v.  State,  50  Tex.  Crim.  362,  97 
S.  W.  94,  123  Am.  St.  Eep.  844;  Cor- 
nelius V.  State,  13  Tex.  App.  349;  Bat- 
tle V.  State,  4  Tex.  App.  595,  30  Am. 
Eep.  169.  Va.— Taylor  v.  Com.,  20 
Gratt.  (61  Va.)  825.  W.  Va.— Stat*' 
V.  Barick,  60  W.  Va.  576,  55  S.  E. 
652. 

26.  State  v.  Hooks,  69  Wis.  182,  33 
N.  W.  57,  2  Am.  St.  Eep.  728. 

27.  Miss. — Moore  v.  State,  102  Miss. 
148,  59  So.  3;  Frost  v.  State,  94  Miss. 
104",  47  So.  898.  Mo.— State  v.  Hunter, 
171  Mo.  435,  71  S.  W.  675;  State  v. 
Hall,  164  Mo.  528,  65  S.  W.  248.  Neb. 
Hubert  v.  State,  74  Neb.  220,  104  N. 
W.  276,  106  N.  W.  774;  Bailey  v.  State, 
57  Neb.  706,  78  N.  W.  284,  73  Am. 
St.  Eep.  540.  Okla.— Marshall  v.  Ter- 
ritory, 2  Okla.  Crim.  136,  101  Pac.  139; 
Young  V.  Territory,  8  Okla.  525,  58 
Pac.  724. 

28.  Ark.— Curtis  v.  State,  89  Ark. 
394,  117  S.  W.  521;  Hust  v.  State,  77 
Ark.  146,  91  S.  W.  8;  Garner  v.  State, 
73  Ark.  487,  84  S.  W.  623.  Gal.— Peo- 
ple V.  Estrada,  53  Cal.  600.  111. — People 
V.  Stoweps,  254  111.  588,  98  N.  E.  986. 
Kan. — State  v.  White,  44  Kan.  514,  25 
Pac.  33.    Ky.— Moss  v.  Com.,  138  Ky. 


RAPE 


297 


the  statute  makes  the  offense  contingent  upon  such  fact^*  or  the  in- 
dictment charges  rape  by  fraud  on  the  part  of  the  accused  by  personat- 
ing the  husband  of  the  female."* 

c.  Assault.^^  —  An  assault  need  not  be  alleged,^^  except  in  setting 
forth  the  crime  of  assault  with  intent  to  commit  rape."  And  where 
in  the  latter  case  it  is  alleged  that  the  accused  made  an  assault,  it 
is  not  necessary  to  state  specifically  the  manner  or  means  employed 
therein,^*  since  the  word  "assault"  is,  in  itself,  the  legal  definition 


404,  128  S.  W.  296;  Com.  v.  Landis, 
129  Ky.  445,  112  S.  W.  581.  Mass. 
Com.  V.  Murphy,  2  Allen  163;  Com.  v. 
Seannel,  11  Cush.  547;  Com.  v.  Fogarty, 
8  Gray  489,  69  Am.  Dec.  264.  Mont. 
State  V.  Morrison,  46  Mont.  84,  125 
Pac.  649;  State  v.  Williams,  9  Mont. 
179,  23  Pac.  335.  Neb.— Hall  v.  State, 
40  Neb.  320,  58  N.  W.  929.  Ohio. 
Williams  v.  State,  Wright  42.  Utah. 
State  V.  Benson,  46  Utah  74,  148  Pac. 
445;  State  v.  Williamson,  22  Utah  248, 
62  Pae.  1022,  83  Am.  St.  Eep.  780. 
Wash.— State  v.  Halbert,  14  Wash.  306, 
44  Pac.  538. 

29.  Cal.— People  v.  Miller,  145  Cal. 
xviii,  78  Pac.  227;  People  v.  Everett, 
10  Cal.  App.  12,  101  Pac.  528;  People 
V.  Miles,  9  Cal.  App.  312,  101  Pac. 
525.  m.— People  v.  Stowers,  254  111. 
588,  98  N.  E.  986.  N.  Y.— People  v. 
Eobertson,  88  App.  Div.  198,  84  N.  Y. 
Supp.  401;  People  v.  Flaherty,  79  Hun 
48,  29  N.  Y.  Supp.  641,  affirmed  in  145 
N.  Y.  597,  40  N.  E.  164.  Okla.— Young 
V.  Territory,  8  Okla.  525,  58  Pac.  724; 
Adams  v.  State,  5  Okla.  Crim.  347,  114 
Pac.  347;  Parker  v.  Territory,  9  Okla. 
109,  59  Pac.  9.  Tex. — Caidenas  v.  State 
(Tex.  Crim.),  40  S.  W.  980;  Belcher 
V.  State,  39  Tex.  Crim.  121,  44  S.  W. 
1106;  Edwards  v.  State,  37  Tex.  Crim. 
242,  38  S.  W.  996,  39  S.  W.  368;  Dud- 
ley V.  State,  37  Tex.  Crim.  543,  40 
S.  W.  269;  Bice  v.  State,  37  Tex.  Crim. 
38,  38  S.  W.  803;  Eice  v.  State,  37 
Tex.  Crim.  36,  38  S.  W.  801.  Can. 
Eex  V.  Faulkner,  16  Brit.  Col.  229. 

[a]  An  indictment  or  information 
for  carnal  knowledge  of  a  female  under 
the  age  of  consent  must  allege  that 
such  female  was  not  the  wife  of  the 
accused  at  the  time  the  offense  was 
committed.  Ariz. — Cutler  v.  State,  15 
Ariz.  343,  138  Pac.  1048.  Oal.— People 
V.  Gonzalez,  6  Cal.  App.  255,  91  Pac. 
1013.  HI. — People  v.  Kingeannon,  276 
111.  251,  114  N.  E.  508;  People  v. 
Stowers,  254  111.  588,  98  N.  .E.  986. 
Ky.— Morgan  v.  Com.,  172  Ky.  684,  189 


S.  W.  943.  Mont.— State  v.  Keeler,  52 
Mont.  205,  156  Pac.  10810,  Ann.  Cas. 
1917E,  619,  L.  E.  A.  1916E,  472.  P.  R. 
People  V.  Vega,  20  Porto  Eico  283. 
Tex.— Tennel  v.  State,  78  Tex.  Crim. 
400,  181  S.  W.  458. 

30.  Payne  v.  State,  38  Tex.  Crim. 
494,  43  S.  W.  515,  70  Am.  St.  Eep. 
757. 

31.  See  also  infra,  I,  A,  2,  d. 

32.  O'Connell  v.  State,  6  Minn.  279. 

33.  Fla. — Hogan  v.  State,  50  Fla. 
86,  39  So.  464.  Kan.— State  v.  Eus- 
sell,  64  Kan.  798,  68  Pae.  615;  State 
V.  Frazier,  53  Kan.  87,  36  Pac.  58,  42 
Am.  St.  Eep.  274.  N.  J.— Farrell  «. 
State,  54  N.  J.  L.  416,  24  Atl.  723. 
Okla.— Bond  v.  State,  12  Okla.  Crim. 
160,  152  Pac.  809;  Williams  v.  State, 
10  Okla.  Crim.  336,  136  Pae.  599; 
Young  V.  Territory,  8  Okla.  525,  58 
Pac.  724.  P.  E. — People  v.  Sierra,  16 
Porto  Eico  169.  Tenn. — Wilson  v. 
State,  103  Tenn.  87,  52  S.  W,  869. 
Tex. — Myers  v.  State,  51  Tex.  Crim. 
463,  103  S.  W.  859;  West  v.  State 
(Tex.  Crim.),  21  S.  W..686;  Eeagan  v. 
State,  28  Tex.  App.  227,  12  S.  W. 
601,  19  Am.  St.  Eep.  833;  Greenlee 
V.  State,  4  Tex.  App.  345.  Va. — Cun- 
ningham V.  Com.,  88  Va.  37,  13  S.  E. 
309. 

[a]  The  word  "assauK"  need  not 
be  used.  State  v.  Holman,  90  Kan. 
105,  132  Pac.  1175. 

34.  Cal.— People  v.  Collins,  5  Cal. 
App.  654,  91  Pac.  158.  Conn.— State 
V.  Wells,  31  Conn.  210.  la. — State  v. 
Johnson,  114  Iowa  430,  87  N.  W.  279. 
Minn. — State  v.  Ward,  35  Minn.  182, 
28  N.  W.  192.  Mo.— State  v.  Payne, 
194  Mo.  442,  92  S.  W.  461;  State  v. 
Neal,  178  Mo.  63,  76  S.  W.  958.  Tex. 
Cooper  V.  State,  22  Tex.  App.  419,  3 
S.  W.  334;  Cornelius  V.  State,  13  Tex. 
App.  349.  Vt.— State  v.  Hanlon,  62 
Vt.  334,  19  Atl.  773.  Va.— Cunning- 
B&m  V.  Com.,  88  Va.  37,  13  8.  B. 
309. 
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of  an  act,  and  requires  no  statement  of  detail  to  complete  it.'' 

d.  Force  and  Violence.  —  Where  the  female  is  under  the  age  of 
consent,^^  or  incapable  of  consenting,^'  allegations  as  to  force  are  un- 
necessary. In  other  cases  the  pleading  should  show  that  the  act  was 
done  with  force  and  against  her  will.^^ 


35.  State  v.  Wardj  35  Minn.  182, 
28  N.  "W.   192. 

36.  XT.  S. — Callahan  v.  United  States, 
240  Fed.  683,  153  0.  C.  A.  481.  Ala. 
King  V.  State,  120  Ala.  329,  25  So. 
178;  Toulee  v.  State,  100  Ala.  72,  14 
So.  403;  Leoni  v.  State,  44  Ala.  110. 
Ariz. — High  V.  Territory,  12  Ariz.  146, 
100  Pae.  448.  Cal. — People  v.  Eangod, 
112  C^l.  669,  44  Pae.  1071;  People  v. 
Clayberg,  26  Cal.  App.  614,  147  Pae. 
994;  People  v.  Akens,  25  Cal.  App. 
373,  143  Pae.  795;  People  v.  Sykes, 
10  Cal.  App.  67,  101  Pae.  20.  Colo. 
McQueary  v.  People,  48  Colo.  214,  110 
Pae.  210.  •  Fla.— Eussell  v.  State,  71 
Fla.  236,  71  So.  27;  Holton  v.  State, 
28  ria.  303,  9  So.  716.  Ga.— McMath 
V.  State,  55  Ga.  303.  111.— Porter  v. 
People,  158  111.  370,  41  N.  B.  886. 
ia.— State  v.  Clark,  163  N.  W.  250; 
State  V.  Seroggs,  123  Iowa  649,  96 
N.  W.  723;  State  v.  Grossheim,  79 
Iowa  75,  44  N.  W.  541.  Kan.— State 
V.  Hansford,  81  Kan.  300,  106  Pae. 
738;  State  v.  Hart,  33  Kan.  218,  6 
Pae.  288.  Ky. — Frierson  v.  Com.,  175 
Ky.  684,  194  S.  W.  914;  Nider  v.  Com., 
140  Ky,  684,  131  S.  W.  1024,  Ann. 
Cas.  1913E,  1246.  Mo.— State  v.  Skill- 
man,  228  Mo.  434,  128  S.  W.  729; 
State  V.  George,  214  Mo.  262,  113  S. 
W.  1116;  State  v.  Eiseling,  186  Mo. 
521,  85  S.  W.  372;  State  v.  Prather, 
136  Mo.  20,  37  S.  W.  805;  State  v. 
Wray,  109  Mo.  594,  19  S.  "W.  86; 
State  V.  Meinhart,  73  Mo.  562;  Mo- 
Comaa  v.  State,  11  Mo.  116.  Mont. 
State  V.  Keeler,  52  Mont.  205,  156  Pao. 
1080,  Ann.  Cas.  1917E,  619,  L.  E.  A. 
191 6B,  472.  Neb.— Hubert  v.  State,  74 
Neb.  220,  104  N.  W.  276,  106  N.  W. 
774;  Eeinoehl  v.  State,  62  Neb.  619, 
87  N.  "W.  355;  George  v.  State,  61 
Neb.  669,  85  N.  W.  840;  Hall  v.  State, 
40  Neb.  320,  58  N.  W.  929.  N.  J. 
Farrell  v.  State,  54  N.  J.  L.  416,  24 
Atl.  723.  N.  M.— State  v.  Alva,  18 
N.  M.  143,  134  Pae.  209.  Ohio.— State 
V.  Baltimore,  90  Ohio  St.  196,  107  N. 
E.  334.  Okla.— Williams  v.  State,  12 
Okla.  Crim.  171,  152  Pae.  1135;  Lee 
V.  State,  7  Okla.  Crim.  141,  122  Pao. 
1111;   Adams   v.   State,   5   Okla.    Crim. 
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347,  114  Pae.  347.  P.  E.— People  v. 
Vega,  20  Porto  Eieo  283.  Tenn.— Mc- 
Ewing  V.  State,  134  Tenn.  649,  185 
S.  W.  688;  Hardwick  v.  State,  6  Lea 
103.  Tex.— Tennel  v.  State,  78  Tex. 
Crim.  400,  181  S.  W.  458;  Edwards  v. 
State,  78  Tex.  Crim.  210,  181  S.  W. 
195;  Brown  v.  State,  76  Tex.  Crim. 
513,  176  S.  W.  50;  Scott  v.  State,  73 
Tex.  Crim.  622,  166  S.  W.  729;  Cro- 
means  v.  State,  59  Tex.  Crim.  611,  129 
S.  W.  1129;  Taylor  v.  State,  50  Tex. 
Crim.  362,  97  S.  W.  94,  123  Am.  St. 
Eep.  844;  McAvoy  v.  State,  41  Tex. 
Crim.  56,  51  S.  W.  928;  Davis  v.  State, 
42  Tex.  226;  Nicholas  v.  State,  23  Tex. 
App.  317,  5  8.  W.  239.  Vt.— State  v. 
Wheat,  63  Vt.  673,  22  Atl.  720. 
'  [a]  The  act  of  penetration  is  the 
only  forfte  nScessary  to  constitute  the 
crime  of  rape  upon  a  female  under  the 
age  of  consent.  Edwards  v.  State,  78 
Tex.  Crim.  210,  181  S.  W.  195. 
•  [b]  Surplusage. — ^An  unnecessary  al- 
legation of  force  will  be  treated  as 
surplusage.  Colo. — McQueary  v.  Peo- 
ple, 48  Colo.  214,  110  Pae.  210.  Fla. 
Turner  v.  State,  66  Fla.  404,  63  So. 
708.  Ia.-"— State  v.  Anderson,  125  Iowa 
501,  101  N.  W.  201.  Kan.— State  v. 
Hansford,  81  Kan.  300,  106  Pae.  738. 
Mo. — State  v.  Meinhart,  73  Mo,  562. 
P.  E. — People  V.  Vega,  20  Porto  Eico 
283.  Tex. — Davis  v.  State,  42  Tex. 
226.  Utah.— State  v.  Benson,  46  Utah 
74,  148  Pao.   445. 

37.  Ia. — State  v.  Crouch,  13(5  Iowa 
478,  107  N.  W.  173;  State  v.  Austin, 
109  Iowa  118,  80  N.  W.  303;  State  v. 
Enrighf,  90  Iowa  520,  58  N.  W.  9(J1. 
Minn. — State  v.  Hann,  73  Minn.  140, 
76  N.  W.  33.  Okla.— Adams  v.  State, 
5  Okla.  Crim.  347,  114  Pae.  347.  P.  B. 
People  V.  Vega,  20  Porto  Eico  283. ' 
Tex. — Caruth  v.  State  (Tex.  Crim.),  25 
S.  W.  778. 

88.  Ala.— Leoni  v.  State,  44  Ala. 
110.  Cal.— People  v.  Pacheeo,  70  Cal. 
473,  11  Pae.  761.  Conn.— State  v. 
Gaul,'  50  Conn.  578.  Ia.— State  v.  Cas- 
ford,  76  Iowa  330,  41  N.  W.  32.  Ky. 
Nider  v.  Com.,  140  Ky.  684,  131  S.  W. 
1024,  Ann.  Cas.  1913E,  1246.  Me. 
State   V.    Blake,    39   Me.    322.     Mass. 
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e.  Intent/^  —  An  indictment  or  information  charging  an  attempt 
or  assault  with  intent  to  rape,  must  allege  that  such  attempt  or  as- 
sault was  made  with  the  intent,  forcibly  and  against  her  will,  to 
ravish  and  carnally  know  the  female,  in  these  or  equivalent  words,*" 


Com.  V.  Scannel,  11  Gush.  547;  Com. 
V.  Fogarty,  8  Gray  489,  69  Am.  Dec. 
264.  Neb.— Huljert  v.  State,  74  Neb. 
220,  104  N.  W.  276,  106  N.  W.  774. 
N.  Y. — People  v.  Maxon,  57  Hun  367, 
10  N.  Y.  Supp.  593,  32  N.  Y.  St.  131. 
N.  C— State  v.  Marsi,  132  N.  C.  1000, 
43  S.  E.  828,  67  L.  E.  A.  179;  State 
V.  Powell,  106  N.  C.  635,  11  S.  E.  191; 
State  V.  Johnson,  67  N.  C.  55;  State  v. 
Jim,  12  N.  C.  142.  •  N.  D.— State  v. 
Bancroft,  23  N.  D.  442,  137  N.  "W.  37. 
Okla. — Vlckers  v.  United  States,  1 
Okla.  Crim.  452,  98  Pae.  467.  Pa. 
Harman  v.  Com.,  12  Serg.  &  E.  69; 
Hears  v.  Com.,  2  Grant  Cas.  385.  Tex. 
Gibson  v.  State,  17  Tex.  App.  574; 
Elschlep  V.  State,  11  Tex.  App.  301; 
Walling  V.  State,  7  Tex.  App.  625. 
Uta.h. — State  v.  Delvecchio,  25  Utah 
18,  69  Pac.  58.  Wis.— State  v.  Muel- 
ler, 85  Wis.  203,   55  N.   W.   165. 

[a]  Assault  With  Intent  To  Bape. 
Eussell  V.  State,  71  Fla.  236,  71  So. 
27;  Fowler  v.  State,  66  Tex.  Crim. 
500,  148  S.  W.  576;  Wyvias  v.  State, 
64  Tex.  Crim.  236,  142  S.  W.  585; 
Cromeans  v.  State,  59  Tex.  Crim.  611, 
129  S.  W.  1129. 

[b]  "Feloniously    did    ravish    and 
carnally    know,"     sufficiently    alleges 
"force    and   against   her   will."     Har- 
man V.  Com.,  12  Serg.  &  E.   (Pa.)   69 
Gibson   v.    State,   17    Tex.     App.     574 
Walling   V.    State,    7    Tex.    App.    625 
Williams  v.  State,  1  Tex.  App.  90,  28 
Am.  Eep.  399. 

[c]  "Violently  and  against  her 
will  feloniously  did  ravish  and  carnally 
know"  is  a  sufficient  allegation  of 
force  and  want  of  consent.  Com.  v. 
Fogarty,  8  Gray  (Mass.)  489,  69  Am. 
Dec.  264;  Gutierrez  v.  State,  44  Tex. 
587;  Walling  v.  State,  7  Tex.  App. 
625;  State  v.  Mueller,  85  Wis.  203,  55 
N.  W.  165. 

[d]  The  word  "ravish"  implies 
force,  and  carnal  knowledge  of  a  fe- 
male against  her  will.  Harper  v.  Delp, 
3  Ind.  225;  Fields  v.  State,  39  Tex. 
Crim.  488,  46  S.   W.  814. 

[e]  By  Threats  of  Bodily  Harm. 
N.  D.— State  v.  Bancroft,  23  N.  D. 
442,  137  N.  W.  37.  Tex. — Eeagan  v. 
State,  28  Tex.  App.  227,  12  S.  W.  601, 
19  Am.  St.  Eep.  833;  Cooper  v.  State, 


22  Tex.  App.  419,  3  S.  W.  334;  Cor. 
nelius  v.  State,  13  Tex.  App.  349.  Wis, 
Skulhus  V.  State,  159  Wis.  475,  150 
N.  W.  503. 

[f  ]  Ravish  is  a  word  which  implies 
force  and  want  of  consent,  and  where 
it  is  used  in  an  indictment  charging 
assault  with  intent  to  "ravish,"  a 
failure  to  allege  force  and  want  of 
consent  is  not  fatal.  Alexander  v. 
Sta'te,  58  Tex.  Crim.  621,  127  S.  W. 
189. 

39.  See  generally  12  Standard  Proc. 
402,  and  see  infra,  1,  A,  2,  f. 

40.  Ariz. — Daggs  v.  Territory,  11 
Ariz.  446,  94  Pao.  1106.  Ark. — Sulli- 
vant  V.  State,  8  Ark.  400.  Oal. — Peo- 
ple V.  Mesa,  93  Cal.  580,  29  Pac.  116; 
People  V.  Girr,  53  Cal.  629;  People  v. 
O'Neil,  48  Cal.  257.  Ind.— Dooley  v. 
State,  28  Ind.  239.  Me.— State  v. 
Blake,  39  Me.  322.  Mass. — Com.  u. 
McCarty,  165  Mass.  37,  42  N.  E.  336; 
Com.  V.  Kennedy,  131  Mass.  584.  Mo. 
State  V.  Little,  67  Mo.  624;  State  v. 
Eoss,  25  Mo.  426.  N.  Y. — People  v. 
Mosier,  73  App.  Div.  5,  76  N.  Y.  Supp. 
65.  N.  0.— State  v.  Powell,  106  N.  C. 
635,  11  S.  E.  191;  State  v.  Goldston, 
103  N.  C.  323,  9  S.  E.  580;  State  v. 
Tom,  47  N.  C.  414;  State  v.  Martin,  14 
N.  C.  329.  Okla.— Eector  v.  Territory, 
9  Okla.  530,  60  Pac.  275;  Young  v. 
Territory,  8  Okla.  525,  58  Pac.  724. 
Ore. — State  v.  Eyan,  15  Ore.  572,  16 
Pac.  417.  Tex. — Smith  v.  State,  41 
Tex.  352;  Eeagan  v.  State,  28  Tex. 
App.  227,  12  S:  W.  601,  19  Am.  St. 
Eep.  833;  Langan  v.  State,  27  Tex. 
App.  498,  11  S.  W.  521;  Hewitt  v.  State, 
15  Tex.  App.  80.  Vt.— State  v.  Han- 
Ion,  62  Vt.  334,  19  Atl.  773;  Va. 
Christian  v.  Com.,  23  Gratt.  (64  Va.) 
954. 

fa]  "Attempt^^  is  not  generally 
held  to  be  equivalent  to  "intent," 
and  does  not  therefore,  sufficiently 
charge  an  assault  with  intent  to  com- 
mit the  ofEense  attempted.  Ark. — Sul- 
livant  V.  State,  8  Ark.  400.  Mo. — State 
V.  Eoss,  25  Mo.  426.  N.  0. — State  v. 
Goldston,  103  N.  C.   323,  9  S.  B.  580. 

[b]  That  "attemirt"  is  equivalent 
to  "intent,"  see  Fowler  v.  State,  66 
Tex.  Crim,  500,  148  S.  W.  576;  Eoss 
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except  in  the  case  of  a  female  under  the  age  of  consent,  or  under 
mental  incapacity  to  consent.*^ 

f.  "Feloniously" ■ — "Unlawfully."^'  —  The  common  law  rule  that 
an  indictment  for  rape  must  state  the  act  to  have  been  done  "felonious- 
ly"*^ has  been  changed  by  statutes  dispensing  either  expressly  or 
impliedly  with  such  allegation.** 

g.  "JSavish."  —  The  common  law  rule  requiring  the  use  of  the  word 
"ravish"  in  charging  rape  is  still  observed  in  some  jurisdictions,** 
while  elsewhere  it  is  sufficient  if  words  of  the  same  import  are  used.*" 

h.  Carnal  Knowledge  or  Abuse.  —  An  indictment  for  the  crime  of 
rape,  or  for  carnal  knowledge  and  abuse  of  a  child  under  the  age  of 
consent,  should  employ  the  terms  carnal  knowledge  or  words  sub- 
stantially equivalent.*^ 

3.  Joinder  of  Parties.*'  —  Persons  who  jointly  commit  the  crime, 
one  committing  the  rape  and  another'  aiding  and  abetting  or  being  an 
accessory  therein,  may  be  joined,*'  and  it  is  immaterial  that  one  of  the 


V.  state,  16  Wyo.  285,  93  Pac.  299,  94 
Pac.  217. 

41.  Holton  V.  State,  28  S'la.  303,  9 
So.   716. 

42.  See  generally  12  Standard  Pboc. 
404,  and  see  supra,  T,  A,  2,  e. 

43.  Ark. — Sullivant  v.  State,  8  Ark. 
400.  Ky.— Wilkey  v.  Com.,  104  Ky. 
325,  47  S.  W.  219;  Eeed  v.  Cora.,  25 
Ky.  L.  Eep.  1029,  T6  S.  W.  838.  La. 
State  V.  Porter,  48  La.  Ann.  1539,  21 
So.  125;  State  v.  Langford,  45  La. 
Ann.  1177,  14  So.  181,  40  Am.  St.  Eep. 
277.  N.  0.— State  v.  Marsh,  132  N.  C. 
1000,  43  S.  E.  828,  67  L.  E.  A.  179. 
Pa. — Meats  v.  Com.,  2  Grant  Gas.  385. 

[a]  "Feloniously"  or  "unlawful- 
ly" must  be  used.  MeGuire  v.  State, 
50  Ind.  284;  Greer  v.  State,  50  Ind. 
267,  19  Am.  Rep.   709. 

44.  Dak. — Territory  v.  Godfrey,  6 
Dak.  46,  50  N.  W.  481.  Kan.— State 
V.  Hoskinson,  78  Kan.  183,  96  Pac.  138. 
Mass. — Com.  v.  Scannel,  11  Gush.  547. 
Okla. — Asher  v.  Territory,  7  Okla.  188, 
54  Pae.  445.  B.  I. — State  v.  Tourjee, 
26  R.  L  234,  58  Atl.  767.  Va.— Com. 
V.  Bennet,  2  Va.  Gas.  (4  Va.)  235.  Wis. 
Barnard  v.  State,  88  Wis.  656,  60  'N. 
W.    1058. 

[a]  That  the  assault  was  "felon- 
iously" made  need  net  be  alleged.  Pol- 
son  V.  State,  137  Ind.  519,  35  N.  E. 
907;  Jones  v.  State,  3  Heisk.  (Tenn.) 
445.  But  see  State  v.  Jesse,  19  N.  C. 
297;  Williams  v.  State,  8  Humph. 
(Tenn.)    585. 

45.  N.  Y. — Gouglemann  v.  People,  3 
Park.  Grim.  15.  N.  0. — State  v.  Marsh, 
132  N.  G.  1000,  43  S.  E.  828,  67  L. 
E.   A.   179.     Teix.-— Davis  v.  State,  42 
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Tex.  226;  Gibson  v.  State,  17  Tex. 
App.  574;  Hewitt  v.  State,  15  Tex, 
App.  80.  Va. — Christian  v.  Com.,  23 
Gratt.  (64  Va.)   954. 

46.  Ky.— Wilkey  v.  Com.,  104  Ky. 
325,  47  S.  W.  219.  Mich.— People  v. 
McDonald,  9  Mich.  150.  Mo. — State  v. 
Meinhart,  73  Mo.  562.  N.  Y.— People 
V.  Flaherty,  79  Hun  48,  29  N".  Y, 
Supp.  641,  affirmed  in  145  N.  Y.  597, 
40  N.  B.  164.  N.  C— State  v.  Smith, 
61  N.  C.  302.  S.  D.— State  v.  Hayes, 
17  S.  D.  128,  95  N.  W.  296.  Wash. 
State  V.  Phelps,  22  Wash.  181,  60  Pac. 
134.  Wyo.— Ross  v.  State,  16  Wyo.  285, 
93  Pac.  299,  94  Pae.  217;  Tway  v. 
State,  7  Wyo.  74,  50  Pac.  188. 

47.  Ariz. — Trimble  v.  Territory,  8 
Ariz.  281,  71  Pae.  934.  Ga.— McMath 
V.  State,  55  Ga.  303.  Mo. — State  v. 
Hunter,  171  Mo.  435,  71  S.  W.  675. 
Okla.— Vickers  v.  United  States,  1 
Okla.  Grim.  452,  98  Pae.  467.  Tex. 
Fields  V.  State,  39  Tex.  Grim.  488,  46 
S.  W.  814. 

48.  See  generally  12  Standard  Peoc. 
495. 

49.  Ark.— Dennis  v.  State,  5  Ark. 
230.  Oal.— People  v.  Bartol,  24  Gal. 
App.  659,  142  Pac.  5lO.  See  also 
People  V.  Bartol,  24  Cal.  App.  659,  142 
Pac.  510,  la. — State  v.  Comstoek,  46 
Iowa  265.  Ky. — Kessler  v.  Com.,  12 
Bush  18;  Clymer  v.  Com.,  23  Ky.  L. 
Eep.  1041,  64  S.  W.  409.  Mich.— Peo- 
ple V.  Harrington,  186  Mich.  482,  152 
N.  W.  1068;  Strang  v.  People,  24  Mieh. 
1.  Mo.— State  v.  Sykes,  191.  Mo.  62, 
89  S.  W.  851;  State  v.  Harris,  150  Mo. 
56,  51  S.  W.  481.  N.  Y.— People  v.  Bat- 
terson,  50  Hun  44,  2  N.  Y.  Supp,  376, 
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principals  named  in  the  indictment  is  a  woman."" 

4.  Joinder  of  Offenses."  —  a.  In  Same  Cotmt  — The  indictment 
is  bad  for  duplicity  if  it  joins  two  or  more  separate  and  distinct  of- 
fenses in  the  same  coxrnt.'^  It  is  permissible,  however,  to  set  up  in  a 
single  count  similar  offenses  connected  with  the  same  transaction  such 
as  rape  and  assault  with  intent  to  rape,"'  or  rape  by  force  and  against 
the  will  of  the  female,  and  carnal  knowledge  of  a  female  under  the 
age  of  consent,"*  or  forcible  defilement  and  rape,""  or  assault  with  force 
and  arms,  and  carnal  abuse  of  a  female  child  under  the  age  of  eon- 
sent,"°  or  rape  and  fornication  or  bastardy,"'  or  attempt  to  rape  and 
assault  and  battery,"^  or  carnal  knowledge  of  a  female  under  the 
age  of  consent,  and  abuse  of  such  female  in  an  attempt  to  carnally 
know  her."" 

b.  Separate  Counts.  —  Subject  to  the  general  limitations  elsewhere 
discussed,""  in  separate  counts  of  the  indictment  or  information,  dif- 
ferent offenses  may  be  alleged/^  as  for  example  rape  and  assault  and 


6  N.  T.  Crim.  173,  18  N.  Y.  St.  845; 
People  V.  Satterlee,  5  Hun  167.  N.  C. 
State  V.  Jordan,  110  N.  C.  491,  14 
S.  B.  752.  Bag. — Eegina  v.  CTisham, 
C.  &  M.  187,  41  B.  C.  L.  106;  Eegina 
V.  Earn,  17  Cox  C.  C.  609. 

[a]  Where  two  persons  rape  the 
same  woman  as  part  of  the  same  trans- 
action, see  Ky. — Clymer  v.  Com.,  23 
Ky.  L.  Eep.  1041,  64  S.  W.  409.  Mo. 
State  V.  Syies,  191  Mo.  62,  89  S.  W. 
851;  State  v.  Duffy,  124  Mo.  1,  27 
S.  W.  358.  N.  C— State  v.  Jordan,  110 
N.  C.  491,  14  S.  E.  752.  Eng.— Eex 
V.  Gray,  7  Car.  &  P.  164,  32  B.  C.  L. 
553. 

50.  Eegina  v.  Eam,  17  Cox  C.  C. 
(Eng.)  609.  See  also  People  v.  Horn, 
25  Cal.  App.  583,  144  Pac.  641;  People 
V.  Bartol,  24  Cal.  App.  659,  142  Pae. 
510. 

51.  See  generally  12  Standaed  Peoc. 
499. 

Offenses  included  In  the  charge  of 
rape,  see  infra,  I,  B,  7,  b. 

52.  State  v.  Lee,  33  Ore.  506,  56 
Pac.  415. 

53.  111. — People  v.  Kingcannon,  276 
111.  251,  114  N.  E.  508.  La.— State  v. 
Pontenette,  38  La.  Ann.  61.  Mass. 
Com.  V.  Thompson,  116  Mass.  346.  N.  J. 
Tarrell  v.  State,  54  N.  J.  L.  416,  24 
Atl.  723. 

See  also  United  States  v.  Fero,  18 
Fed.  901. 

54.  Ariz. — Callaghan  v.  State,  17 
Ariz.  529,  155  Pae.  308.  Cal. — People 
V.  Pia,  14  Cal.  App.  131,  111  Pac.  105. 
Ind.— Mills  V.  State,  52  Ind.  187.  la. 
State  V.  Peterson,  110  Iowa  647,  '82 
N.   W.  329.     Mass.— Com.  v,  Hackett, 


170  Mass.  194,  48  N".  E.  1087.  Neb, 
Hubert  v.  State,  74  Neb.  220,  104  N. 
W.  276,  106  N.  W.  774.  N.  J.— Par- 
rell  V.  State,  54  N.  J.  L.  416,  24  Atl. 
723.  N.  Y. — People  v.  Draper^  28  Hun 
1,  1  N.  Y.  Grim.  138.  Tenn. — De  Berry 
V.  State,  99  Tenn.  207,  42  8.  "W.  31. 
Tex. — Gray  v.  State,  43  Tex.  Crim.  300, 
65  S.  W.  375.  Wash.— State  v.  Priest, 
32  Wash.  74,  72  Pac.  1024;  State  v. 
Elswood,  15  Wash.  453,  46  Pac.  727. 
Eng. — ^Eegina  v.  Guthrie,  L.  E.  1  C.  C. 
241,  11  Cox  C.  C.  522,  39  L.  J.  M.  C. 
95,  22  L.  T.  (N.  S.)  485,  18  Wkly. 
Eep.  792. 

55.  State  v.  Montgomery,  79  Iowa 
737,  45  N.  W.  292. 

58.  Cheek  v.  State,  171  Ind.  98,  85 
N.  B.  779;  Mills  v.  State,  52  Ind.  187; 
Parrell  v.  State,  54  N.  J.  L.  416,  24 
Atl.  723. 

57.  Com.  V.  Lewis,  140  Pa.  561,  21 
Atl.  501.  See  also  Com.  v.  Parker,  146 
Pa.  343,  23  Atl.  323. 

58.  Green  v.  State,  23  Miss.  509. 

59.  Johnson  v.  State,  50  Ala.  456. 

60.  See  12  Standard  Pkoc.   519. 

61.  Ala. — Johnson  v.  State,  50  Ala. 
456.  Cal.— People  v.  Jailles,  146  Cal. 
301,  79  Pae.  965.  Conn.— State  v.  Se- 
bastian, 81  Conn.  1,  69  Atl.  1054.  la. 
State  V.  Trusty,  122  Iowa  82,  97  N. 
W.  989.  Mass.— Com.  v.  Hackett,  170 
Mass.  194,  48  N.  E.  1087.  Mo.— State 
V.  Houx,  109  Mo.  654,  19  S.  W.  35, 
32  Am.  St.  Eep.  686.  Neb. — Blair  v. 
State,  72  Neb.  501,  101  N.  W.  17.  Tex. 
McAvoy  V.  State,  41  Tex.  Crim.  56, 
51  S.  W.  928;  Thompson  v.  State,  33 
Tex.   Crim.  472,  26  S.  W.  987.     Can. 
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battery/^  rape  and  bastardy,^^  rape  and  incest/*  or  rape  and  fornica^ 
tion." 

B.  Trial/'  —  1.  In  General.  —  At  the  trial  the  court  must  exer- 
cise a  sound  discretion  in  reference  to  such  matters  as  the  exclusion 
of  by-standers,^'  the  physical  examination'  of  the  female,^'  compelling 
testimony,""  or  ruling  upon  the  admission  or  exclusion  of  evidence.'" 
The  court  should  be  careful  to  refrain  from  making  prejudicial  re- 
marks." 

2.  Variance."  —  The  allegations  of  the  indictment  or'  information 
except  those  that  are  immaterial  and  superfluous'^  must  be  proved 


Eex  V.  Hughes,  22  Ont.  L.  E.  344,  17 
Ont.  "W.  E.  651,  2  Ont.  W-  N.  307. 

62.  Harman  v.  Com.,  12  Serg.  &  E. 
(Pa.)   69. 

63.  Com.  V.  Lewis,  140  Pa.  561,  21 
Atl.  501. 

64.  Mo. — State  v.  Goodale,  210  Mo. 
275,  109  S.  W.  9.  Tex. — Wiggins  v. 
State,  47  Tex.  Crim.  538,  84  S.  W. 
821.  Wis.— Porath  v.  State,  90  Wis. 
527,  63  N.  W.  1061,  48  Am.  St.  Eep. 
954. 

But  see  State  v.  Thomas,  53  Iowa 
214,  4  N.  W.  908. 

65.  Jackson  v.  State,  91  Wis.  253, 
64  N.  W.  838. 

66.  See  generally  the  title  "Trial." 

67.  State  V.  Keeler,  52  Mont.  205, 
156  Pac.  1080,  Ann.  Cas.  1917E,  619, 
L.   E.  A.   1916E,  472. 

[a]  All  persons  save  the  litigants, 
witnesses,  jurors,  counsel,  ofS.cers  of 
the  court,  and  representatives  of  the 
press  may  be  excluded  from  the  court 
room  during  the  trial.  Callahan  v. 
United  States,  240  Fed.  683,  153  C.  C. 
A.  481;  State  v.  Keeler,  52  Mont.  205, 
156  Pac.  1080,  Ann.  Cas.  19I7E,  619, 
^.  E.  A.  1916E,  472. 

68.  See  the  title  "Physical  Bx- 
ajuination."' 

[a]  A  refusal  to  appoint  a  com- 
mittee of  physicians  to  examine  the  fe- 
male to  ascertain  whether  she  is  preg- 
nant, is  not  an  abuse  of  discretion. 
State  V.  Armstrong,  87  Wash.  275,  151 
Pac.  775. 

69.  Carter  v.  State,  78  Tex.  Crim. 
240,  181  S.  W.  473. 

[a]  The  couTt  may  send,  the  prose- 
cutrix to  jail  for  refusal  to  testify  in 
such  trial,  having  first  retired  the  jury 
and  admonished  witness  that  she  must 
obey  the  court's  order  to  testify.  Car- 
ter V.  State,  78  Tex.  Crim.  240,  181 
S.  W.  473. 

70.  State  v.  George,  214  Mo.  262, 
113  S.  W.  1116. 
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[a]  Comparison  of  plaintiff's  child 
with  defendant,  to  ascertain  whether 
it  bears  any  resemblance  to  him.  Val- 
encia V.  Milliken,  31  Cal.  App.  533,  160 
Pac.  1086;  Eex  v.  Hughes,  22  Ont.  L. 
E.  344,  17  Ont.  W.  E.  651,  2  Ont. 
W.  N.  307. 

[b]  Whethet  a  witness  is  incom- 
petent, on  account  of  age  and  lack  of 
understanding,  to  testify.  State  v. 
Myrberg,  56  Wash.  384,  105  Pac.  622; 
Eobinson  v.  State,  143  Wis.  205,  126 
N.  W.  750. 

71.  Echhart  v.  Peterson,  94  Wash. 
379,  162  Pac.  551. 

[a]  Prejudice  results  from  a  state- 
ment that  the  child  of  the  prosecutrix, 
alleged  to  be-  also  the  child  of  defend- 
ant, has  been  in  court  all  day,  and 
asking  the  jury  if  they  have  seen  it, 
when  no  order  has  been  made  to  com- 
pare the  child  with  defendant.  Eck- 
hart  V.  Peterson,  94  Wash.  379,  162 
Pac.  551. 

72.  See  generally  the  title  "Vari- 
ance and  Failure  of  Proof." 

Conviction  of  included  offense,  see 
infra,  I,  B,  7,  b. 

73.  la. — Stale  v.  Scroggs,  123  Iowa 
649,  96  N.  W.  723.  Tenn.— Peter  v. 
State,  5  Humph.  436.  Tex. — Nicholas 
V.  State,  23  Tex.  App.  517,  5'  S.  W. 
239. 

[a]  A  failure  to  prove  force  and 
violence  unnecessarily  charged  in  an 
indictment  for  sexual  intercourse  with 
a  female  under  the  age  of  consent  is 
immaterial.  No  variance  results. 
Cal.— People  v.  Eangod,  112  Cal.  669, 
44  Pac.  1071.  la.— State  v.  Sheets, 
127  Iowa  73,  102  N.  W.  415;  State  v. 
Anderson,  125  Iowa  501,  101  N.  W. 
201;  State  v.  Scroggs,  123  Iowa  649, 
96  N.  W.  723,  Kan.— State  v.  Hans- 
ford. 81  Kan.  300,  106  Pac.  738.  Mo. 
MeClomas  v.  State,  11  Mo.  116.  Neb. 
Baxter  v.  State,  80  Neb.  840,  115  N. 
W.  534;  Hubert  i).  State,  74  Neb.  220, 
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substantially  as  pleaded.'*  Proof  of  a  distinct  offense  from  the  one 
charged  is  a  fatal  variance,"  but  a  conviction  may  be  sustained  on 
proof  of  a  lesser  offense  included  in  the  one  set  out.'°  The  name  of 
the  female  must  be  proved  as  alleged,"  but  there  is  no  variance  where 
the  names  are  idem  sonans,"  or  where  the  only  difference  is  in  the 
spelling  of  the  name." 

3.     Questions  of  Law  and  Fact.^"  —  It  is  the  province  of  the  court 
to  pass  upon  questions  of  law,*^  and  of  the  jury,  generally,  to  settle 


104  N.  W.  276,  106  N.  W.  774.  Ore. 
State  V.  Home,  20  Ore.  485,  26  Pae. 
665.  Tex. — Davis  v.  State,  42  Tex.  226; 
McAvoy  V.  State,  41  Tex.  Grim.  56,  51 
S.  W.  928.  Wis. — State  v.  Eriokaon, 
45  Wis.  86. 

[b]  The  time  the  alleged  assault  or 
rape  is  alleged  to  have  been  com- 
mitted is  immaterial  and  no  variance 
can  result  in  respect  thereto.  Ark. 
Stinson  v.  State,  125  Ark.  339,  189 
S.  W.  49.  Cal.— People  v.  Horn,  25  Cal. 
App.  583,  144  Pac.  641;  People  v. 
Hoosieri  24  Cal.  App.  746,  142  Pac. 
514.  Ky. — Newsom  v.  Com.,  145  Ky. 
627,  140  S.  W.  1042.  Mich. — People  v. 
Nichols,  159  Mich.  355,  124  N.  W.  25. 
Neb.— Palin  v.  State,  38  Neb.  862,  57 
N.  W.  743.  N.  H.— State  v.  Perkins, 
70  N.  H.  330,  47  Atl.  268.  Ohio. 
Angeloff  V.  State,  91  Ohio  St.  361,  110 
N.  B.  936.  Ore.— State  v.  Goddard,  69 
Ore.  73,  133  Pac.  90,  138  Pac.  243, 
Ann.  Oas.  1916 A,  146;  State  v.  Hardin, 
63  Ore.  305,  127  Pac.  789.  Tex.— Rob- 
ertson V.  State,  51  Tex.  Crim.  493,  102 
S.  W.  1130.  Utah. — State  v.  Bayes, 
47  Utah  474,  155  Pac.  335;  State  v. 
Hoben,    36    Utah    186,    102    Pae.    1000. 

74.  Ala. — Pumphrey  v.  State,  156 
Ala.  103,  47  So.  156;  Vasser  v.  State, 
55  Ala.  264;  Pope  v.  State,  10  Ala. 
App.  91,  64  So.  526.  Cal. — People  v. 
Horn,  25  Cal.  App.  583,  144  Pac.  641. 
Minn. — State  v.  Vorey,  41  Minn.  134, 
43  N.  W.  324.  Miss.— Bonner  v.  State, 
65  Miss.  293,  3  So.  663.  Neb.— Daw- 
son V.  State,  96  Neb.  777,  148  N.  W. 
957.  N.  C— State  v.  Johnson,  100  N. 
C.  494,  6  S.  E.  61;  State  v.  Staton, 
88  N.  C.  654.  Tex. — Munoz  v.  State, 
47  Tex.  Crim.  577,  85  S,  W.  11;  Mor- 
gan V.  State  (Tex.  Crim.),  50  S.  W. 
718;  Jenkins  v.  State,  34  Tex.  Crim. 
201,  29  S.  W.  1078;  Eodgers  v.  State, 
30  Tex.  App.  510,  17  S.  W.  1077; 
Walton  V.  State,  29  Tex.  App.  163,  15 
S.  W.  646.  Vt.— State  v.  Wheat,  63 
Vt.  673,  22  Atl.  720. 

[a]  Aiding  and  Abetting. — A  fe- 
male charged  mtb  the  crime  of  statu- 


tory rape,  alleged  to  have  Been  com- 
mitted by  another,  aided  and  abetted 
by  accused,  may  be  convicted  of  an 
attempt  to  commit  the  'crime.  People 
V.  Horn,  25  Cal.  App.  583,  144  Pac. 
641. 

75.  Greer  v.  State,  50  Ind.  267,  19 
Am.  Eep.  709;  State  v.  Hoben,  36  Utah 
186,  102  Pac.  1000. 

76.  Ala.— Hutto  V.  State,  169  Ala. 
19,  53  So.  809.  Del.— State  v.  Smith, 
9  Houst.  588,  33  Atl.  441.  Ga.— Mc- 
Math  V.  State,  55  Ga.  303.  La. — State 
V.  Jackson,  46  La.  Ann.  547,  15  So. 
402, 

And  see  also  State  v.  Staton,  88  N.  C. 
654;   State  v.  Johnston,  76  N.   C.  209. 

See  12  Standard  Proo.  568,  et  seq., 
and  infra,  I,  B,  7,  b. 

77.  McFarland  v.  State,  154  Ind. 
442,  56  N.  E.  910.  See  also  V»nce 
V.  State,  65  Ind.  460. 

78.  la. — State  v.  Emeigh,  18  Iowa 
122.  N.  0.— State  v.  Drakeford,  162 
N.  C.  667,  78  S.  E.  308;  State  v. 
Johnson,  67  N.  C.  55.  Wash.— State 
V.  Myrberg,  56  Wash.  384,  105  Pac. 
622. 

79.  Brown  v.  State,  76  Tex.  Crim. 
513,  176  S.  W.  50. 

80.  See  generally  the  title  "Prov- 
ince of  Judge  and  Jury." 

81.  Ala. — Burton  v.  State,  8  Ala. 
App.  295,  62  So.  394.  Cal.— People  v. 
Preston,  19  Cal.  App.  675,  127  Pac. 
660.  Ky. — ^Morgan  v.  Com.,  172  Ky. 
684,  189  S.  W.  943;  Porter  v.  Com., 
13  Ky.  Opin.  759.  Okla. — Adams  v. 
State),  5  Okla.  Crim.  347,  114  Pac. 
347.  Wash. — State  v.  Myrberg,  56 
Wash.  384,  105  Pac.  622.  Wis.— Rob- 
inson V.  State,  143  Wis.  205,  126  N. 
W.  750. 

[a]  Whether  there  is  any  evidenct 
tending  to  show  accused's  guilt  is  a 
question  of  law  for  the  court.  Ky, 
Morgan  v.  Com.,  172  Ky.  684,  189 
S.  W.  943.  Mich.— People  v.  Avres, 
195  Mich.  274,  161  N.  W.  870.  Cani 
Eegina  v,  Lloyd,  19  Ont.  352. 
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questions  of  disputed  fact,'^  such  as  defendant's  sexual^  ability  to 
commit  the  crime,'^  the  character  and  extent  of  the  resistance  of  the 
woman  assaulted,^*  and  the  age*®  and  mental  capacity*'  of  the  prose- 
cutrix. 

4.  Election  of  Offenses."  —  Upon  motion**  duly  made**  and  ad- 
dressed to  the  discretion  of  the  court,*"  the  prosecution  may  be  com- 
pelled to  elect  between  substantive  offenses  charged  in  one  count,'^ 
or  between  distinct  offenses  set  out  in  different  counts,'^  or  between 
different  transactions  developed  during  the  trial.*^  But  no  election 
will  be  ordered  where  one  of  the  offenses  set  out  in  a  single  count  is 


82.  Ala. — Toles  v.  State,  170  Ala. 
99,  54  So.  511.  Ark.— Stinson  v.  State, 
125  Ark.  339,  189  S.  W.  49.  Cal.— Peo- 
ple V.  Deatrick,  30  Cal.  App.  507,  159 
Pac.  175.  la. — State  v.  Voehoaki,  170 
Iowa  246,  150  N.  W.  53.  Kan.— State 
V.  Covington,  99  Kan.  151,  160  Pac. 
1009.  Mich. — ^People  v.  Ayres,  195 
Mich.  274,  161  N.  W.  870;  People  v. 
Carlson,  160  Mich.  426,  125  N.  W.  361, 
136  Am.  St.  Eep.  447.  Mo.— State  v. 
Matsinger,  180  S.  W.  856;  State  v. 
Skillman,  228  Mo.  434,  128  S.  W.  729; 
State  V.  George,  214  Mo.  262,  113  S.  W. 
1116.  Mont. — State  v.  Morrison,  46 
Mont.  84,  125  Pae.  649.  S.  C— State 
V.  McNeal,  103  S.  C.  197,  87  S.  E. 
1004.  Tex. — Cain  v.  State,  68  Tex. 
Crim.  507,  153  S.  W.  147.  Utah.— State 
V.  Bayes,  47  Utah  474,  155  Pac.  335. 
Wash. — State  v.  Kincaid,  69  Wash.  273, 
124  Pac.  684.  Can. — Eegina  v.  Lloyd, 
19  Ont.  352. 

[a]  Question  of  Idem  Sonans. — State 
V.  Alva,  18  N.  M.  143,  134  Pae.  209. 

83.  People  v.  Deatrick,  80  Cal.  App. 
507,  159  Pae.  175. 

84.  State  V.  Covington,  99  Kan.  151, 
160  Pae.  1009;  Porter  v.  Com.,  13  Ky. 
Opin.   759. 

85.  Hunter  v.  State,  6  Okla.  Crim. 
446,  119  Pae.  445. 

86.  Adams  v.  State,  5  Okla.  Crim. 
347,  114  Pac.  347. 

87.  See  generally  12  Standard  Proc. 
670. 

Excluding  other  oSenses  from  jury 
where  election  is  m'ade,  see  infra,  I, 
B,  6.  , 

88.  Bartlow  v.  State,  183  Ind.  398, 
109  N.  E.   201. 

[a]  Motion  Necessary.  —  State  v. 
Hamilton,  263  Mo.  294,  172  S.  W. 
593. 

89.  People  v.  "Williams,  133  Cal.  165, 
65  Pac.  323.  ' 

[a]  As  Soon  as  Evidence  Is  Closed. 
People  V.   Williams,   133   Cal.  165,   65 
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Pac.  323;  People  v.  Flaherty,  162  N. 
Y.  532,  57  N.  E.  73,  reversing  27  App. 
Div.  535,  50  N,  Y.  Supp.  574. 

[b]  Until  the  close  of  the  state's 
case,  an  election  will  not  be  required. 
Me.— State  v.  Acheson,  91  Me.  240,  39 
Atl.  570.  Minn. — State  v.  Eoby,  128 
Minn.  187,  150  N.  W.  793,  Ann.  Cas. 
1915D,  360;  State  v.  Schueller,  120 
Minn.  26,  138  N.  W.  937.  Mo.— State 
V.  Hughes,  258  Mo.  264,  167  8.  W. 
529.  Mont. — State  v.  Harris,  51  Mont. 
496,  154  Pac.  198.  N.  C— State  v. 
Parish,  104  N.  C.  679,  10  S.  E.  457. 
Okla.— Petty  V.  State,  11  Okla.  Crim. 
646,  150  Pac.  91.  Tex.— Carter  v.  State, 
78  Tex.  Crim.  240,  181  S.  W.  473. 

90.  Newaom  v.  Com.,  145  Ky.  627, 
140  S.  W.  1042. 

[a]  Reversal  for  Abuse  of  Discre- 
tion.— La. — State  v.  Eiggio,  124  La.  614, 
50  So.  600.  Okla.— Petty  v.  State,  11 
Okla.  Crim.  646,  150  Pae.  91;  Montour 
V.  State,  11  Okla.  Crim,  376,  145  Pae. 
811.  Tex. — Mora  v.  State,  74  Tex. 
Crim.  26,  167  S.  W.  344. 

91.  See  Mills  v.  State,  52  Ind.  187. 

92.  See  People  v.  Walker,  113  Mich. 
367,    71    N.   W.   641. 

93.  People  v.  Williams,  133  CaJ.  165, 
65  Pac.  323. 

[a]  As  'for  example  where  the  evi- 
dence developes  different  acts  each 
constituting  the  crime  charged.  Cal, 
People  V.  Castro,  133  Cal.  11,  65  Pac. 
13.  111.— People  V.  Gray,  251  111.  431, 
96  N.  E.  268.  la.— State  v.  King,  117 
Iowa  484,  91  N.  W.  768;  State  v., 
Brown,  58  Iowa  298,  12  N.  W.  318. 
Kan. — State  v.  Bonsor,  49  Kan.  758,  31 
Pac.  736.  Ky. — Newsom  v.  Com.,  145 
Ky.  627,  140  S.  W.  1042.  Me.— State 
V.  Acheson,  91  Me.  240,  39  Atl.  570. 
Minn. — State  v.  Masteller,  45  Minn. 
128,  47  N.  W.  541.  Mo.— State  v. 
Hamilton,  263  Mo.  )294,  172  S.  W. 
593;  State  v.  Hughes,  258  Mo.  264,  167 
S.  W.  529.    Monlt.— State  v.  Harris,  51 
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an  elemental  part  of  the  greater  ofEense  charged,'*  or  where  the  offenses 
charged  in  different  counts  are  of  the  same  character  and  grow  out 
of  the  same  transaction."  The  state,  however,  may,  even  in  the 
latter  instances  elect  upon  which  offense  it  will  rely,"  and  is  bound 
by  such  election.*' 

5.  Argument.®^  —  Counsel  in  their  argument  to  the  jury  should, 
as  in  other  cases,  refrain  from  making  prejudicial  remarks  in  refer- 
ence to  the  incidental  proceedings  in  the  case,*'  or  the  appearance  or 
demeanor  of  the  accused,^  or  concerning  accused's  failure  to  testify 
in  his  own  behalf,^  or  his  failure  to  produce  character  evidence,'  or 
from  making  unwarranted  references  to  defendant's  other  offenses.* 

6,  Instructions."  —  A  refusal  of  the  court  to  give  an  instruction 
requested  is  not  error  when  the  same  point  is  covered  in  other  in- 
structions given  by  the  court,^  or  when  the  instruction  asked  does  not 
correctly  state  the  rule  upon  which  it  is  based.'  The  court  should 
properly  instruct  the  jury  as  to  corroboration  of  prosecuting  wit- 
ness,* as  to  what  constitutes  previous  chaste  character    where    the 


Mont.  496,  154  Pac.  198.  N.  Y.— Peo- 
ple V.  Flaherty,  162  N.  Y.  532,  57  N.  E. 
73,  rsuersing  27  App.  Div.  535,  50  N.  Y. 
Supp.  574.  N.  O. — State  v.  Parish,  104 
N.  G.  679,  10  S.  E.  457.  Okla.— Petty 
V.  State,  11  Okla.  Grim.  646,  150  Pae. 
91;  Montour  v.  State,  11  Okla.  Grim. 
376,  145  Pae.  811.  Tex. — Carter  v. 
State,  78  Tex.  Grim.  240,  181  S.  W. 
473;  Mora  v.  State,  74  Tex.  Grim.  26, 
167  S.  "W.  344;  Stone  v.  State,  45  Tex. 
Grim.  91,  73  S.  W.  956.  Utah.— State 
V.   Hilberg,   22   Utah   27,   61   Pac.   215. 

94.  Mills   V.    State,    52    Ind.    187. 
Ta]    Assault  and  Battery  and  Rape. 

Mills  V.  State,  52  Ind.  187. 

95.  Mich. — ^People  v.  Walker,  113 
Mich.  367,  71  N.  W.  641.  N.  Y.— People 
17.  Garner,  64  App.  Div.  410,  72  N.  Y. 
Supp.  66,  affirmed  in  169  N.  Y.  585, 
62  N.  E.  1099.  N.  C— State  v.  Par- 
iah, 104  N.  G.  679,  10  S.  E.  457.  R.  I. 
State  V.  Fitzsimon,  18  E.  I.  236,  27 
Atl.  446,  49  Am.  St.  Eep.  766. 

96.  State  v.  Hamilton,  263  Mo.  294, 
172  S.  W.  593;  State  v.  Hoben,  36 
Utah  186,  102  P&,c.  1000. 

97.  State  v.  Hoben,  36  Utah  186, 
102  Pae.  1000. 

98.  See  generally  the  title  "Argu- 
ments." 

99.  State  v.  Eiggio,  124  La.  614,  50 
So.  600. 

[a]  Refusal  of  Bail. — State  v.  Eig- 
gio, 124  La.  614,  50  So.  600. 

1.  State  V.  Davis  (Mo.),  190  S.  W. 
297. 

[a]  Resemblance  to  child  of  prose- 
cutrix. Eckhart  V.  Peterson,  94  Wash. 
379,  162  Pac.  551. 


2.  Gurtis  V.  State,  89  Ark.  394,  117 
S.  W.  521.  See  the  title  "Argu- 
ments."- 

3.  State  V.  Dudley,  147  Iowa  645, 
126  N.  W.  812. 

4.  People  V.  Kingcannon,  276  111. 
251,  114  N.  E.  508. 

[a]  Referring  to  the  official  records 
of  the  county,  and  insinuating  that  the 
accused  has  been  arrested  on  other 
charges  involving  chastity  held  re- 
versible error  on  the  part  of  prosecut- 
ing attorney.  People  v.  Kingcannon, 
276  111.  251,  114  N.  B.  508. 

[b]  But  facts  tending  to  establish 
the  guilt  of  accused,  may  be  stated 
to  jury  though  they  also  tend  to  show 
that  he  is  also  guilty  of  another  of- 
fense. State  V.  Hansford^  81  Kan. 
300,  106  Pac.  738. 

5.  See  genera,lly  the  title  "In- 
structions." 

6.  Kan. — State  v.  Hansford,  81  Kan. 
300,  106  Pac.  738.  Mich.— People  v. 
Ayres,  195  Mich.  274,  161  N.  W.  870. 
Ore.— State  v.  Hardin,  63  Ore.  305,  127 
Pac.   78?. 

7.  State  V.  Schueller,  120  Minn.  26, 
138  N.  W.  937;  Lee  v.  State,  7  Okla. 
Grim.   141,  122   Pac.  1111. 

8.  Henderson  v.  State,  85  Neb.  444, 
123  N.  W.  459,  26  L.  E.  A.  (N.  S.) 
1149. 

[a]  That  a  complaint  made  by  a 
prosecuting  witness  is  a  corroborating 
circumstance,  where  the  statute  re- 
quires corroboration  of  her  testimony 
in  order  to  convict,  is  a  proper  in- 
struction,   Henderson  v.  State,  85  Neb. 
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chastity  of  the  female  is  in  issue,®  as  to  conviction  of  lesser  offenses 
included  in  the  indictment,^"  and  where  the  state  has  made  an 
election,  all  other  offenses  than  that  relied  upon  should  by  proper 
instruction  be  excluded  from  the  jury." 

7.  Verdict."  —  a.  In  General.  —  The  verdict  must  be  consistent  in 
all  its  parts,^^  be  responsive  to  the.  offense  charged,^*  and  sustained  by 
the  evidence."  A  general  verdict  is  sufficient,"  though  the  charge  is 
in  several  counts  providing  they  are  consistent.^' 

b.  Conviction  of  Lesser  Offe^se.^^  —  Upon  an  indictment  or  infor- 
mation for  rape  a  conviction  may  be  had  of  any  offense  therein  in- 
cluded,^® such  as  rape  in  the  second  degree,^"  assault  and  battery,^^ 


444,  123  N.  W.  459,  26  L.  E.  A.   (N. 
S.)   1149. 

9.  Marshall  v.  Territory,  2  Okla. 
Crim.  136,  101  Pac.  139. 

10.  State  V.  Baltimore,  90  Ohio  St. 
196,  107  N.  B.  334;  Taylor  v.  State, 
50  Tex.  Crim.  362,  97  S.  W.  94,  123 
Am.  St.  Rep.  844. 

[a]  That  the  accused  may  he  con- 
Ticted  of  an  attempt  to  commit  the  of- 
fense where  the  completed  ofiense  is 
not  shown.  State  v.  Baltimore,  90  Ohio 
St.  196,  107  N.  E.  334. 

11.  State  V.  Harris,  51  Mont.  496, 
154  Pac.  198;  Scott  v.  State,  73  Tex. 
Crim.  622,  166  S.  W.  729;  Stone  v. 
State,  45  Tex.  Crim.  91,  73  S.  W. 
956. 

12.  See  generally  the  title  "Ver- 
dict." 

13.  State  V.  Macbeth,  133  Minn.  425, 
158  N.  W.  793. 

14.  Wyvias  v.  State,  64  Tex.  Crim. 
236,  142  S.  W.   5S5. 

[a]  A  verdict  .of  attempt  to  rape, 
is  improper  in  a  prosecution  for  as- 
sault with  intent  to  commit  rape. 
Wyvias  v.  State,  64  Tex.  Crim.  236, 
142  8.  W.  585. 

[b]  Assault  with  intent  to  commit 
rape  is  not  within  the  scope  of  an 
information  charging  an  act  of  sexual 
intercourse  with  a  female  under  the 
age  of  consent.  People  v.  Akens,  25 
Cal.  App.  373,  143  Pac.  795. 

15.  State  V.  Hoben,  36  Utah  186, 
102  Pac.  1000. 

[a]  Verdict  on  conflicting  evidence 
conclusive  ou  review.  State  v.  Hardin, 
63   Ore.   305,  127  Pac.   789. 

16.  Harman  v.  Com.,  12  Serg.  &  E. 
(Pa.)  69. 

[a]  A  recommendation  for  mercy  in 
such  verdict  may  be  treated  as  sur- 
plusage. People  V.  Sykes,  10  Cal.  App. 
67,  101  Pac.  20. 
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17.  Cook  V.  State,  24  N.  J.  L.  843. 
[a]    Where   rape   and   assault  with 

intent  to  rape  are  charged,  a  general 
verdict  of  guilty  applies  to  the  court 
for  rape.  Cook  v.  State,  24  N.  J.  L. 
843. 

18.  See  generally  12  Standard  Pkoc. 
568,  et  seq. 

19.  Ind.— Mills  v.  State,  52  Ind.  187. 
Ky.— Nider  v.  Com..  140  Ky.  684,  131 
S.  W.  1024,  Ann.  Caa.  1913E,  1246. 
Minn.— State  v.  West,  39  Minn.  321, 
40  N.  W.  249.  Neb.— Dawson  v.  State, 
96  Neb.  777,  148  N.  W.  957.  N.  D. 
State  V.  Bancroft,  23  N.  D.  442,  137 
N.  W.  37.'  Pa.— Com.  v.  Parker,  146 
Pac.  343,  23  Atl.  323;  Com.  v.  Lewis, 
140  Pa.  561,  21  Atl.  501.  Tenn.— De 
Berry  v.  State,  99  Tenn.  207^  42  S.  W. 
31.  Va.— Glover  v.  Com.,  86  Va.  382, 
10  S.  B.  420. 

[a]  Statutory  Bape.  —  The  offense 
created  by  statute,  making  it  a  fel- 
ony to  carnally  know  a  female  un'der 
an  age  named  therein,  is  a  lower  de- 
gree of  rape  and  is  included  in  an 
indictment  for  rape.  Nider  v.  Com., 
140  Ky.  684,  131  S.  W.  1024,  Ann.  Cas. 
1913E,  1246;  Kegina  v.  Brice,  7  Man. 
(Can.)  627. 

20.  State  v.  Bancroft,  23  N.  D.  442, 
137  N.  W.  37. 

22.  Ala.— Hutto  V.  State,  169  Ala. 
19,  53  So.  809;  Burton  v.  State,  8  Ala. 
App.  295,  62  So.  394.  Ariz.— Callaghan 
V.  State,  17  Ariz.  529,  155  Pac.  308. 
Cal. — People  v.  Bradbury,  151  Cal.  675, 
91  Pac.  497.  Ga. — Duggan  v.  State, 
116  Ga.  846,  43  S.  E.  253.  111.— People 
V.  Moore,  276  111.  392,  114  N.  E.  906. 
la. — State  v.  Walters,  45  Iowa  389. 
Mich. — People  v.  Harrington,  186  Mich. 
482,  152  N.  W.  1068;  People  v.  Mc- 
Donald, 9  Mich.  150.  Mo. — State  v. 
Matsinger,  180  S.  W.  856.  Can.— Eex 
V.  Muma,  22  Ont.  L.  R.  225,  17  Out. 
W.  E.  265,  2  Ont.  W.  N.  176. 
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aggravated  assault,^'  assault  with  intent  to  rape,^*  adultery,^'  fornica- 
tion,^^ incest,^'  and  upon  an  indictment  charging  carnal  knowledge  of 
a  female  under  the  age  of  consent  conviction  for  an  attempt  to 
carnally  know,  may  be  had.^* 

n.  CIVIL  ACTIONS.  —  An  action  may  be  maintained  by  a  female 
for  the  recovery  of  damages  for  personal  injuries  charged  as  the  re- 
sult of  rape,^^  or  assault  with  intent  to  rape.^°  An  action  may  be 
maintained  by  the  father  of  the  female  raped  for  the  loss  of  services 
resulting  from  the  unlawful  act  of  defendant.'^ 


23.  Vivian  v.  State,  68  Tex.  Crim. 
358,  152  S.  W.  895;  Alexander  v.  State, 
58  Tex.  Crim.  621,  127  S.  W.  189; 
Taylor  v.  State,  50  Tex.  Crim.  362,  97 
S.  W.   94,  123  Am.  St.  Eep.  844. 

24.  Ala. — Burton  v.  State,  8  Ala. 
App.  295,  62  So.  394.  Ariz. — Callaghan 
V.  State,  17  Ariz.  529,  155  Pac.  308. 
Ga. — Johnson  v.  State,  14  6a.  55.  111. 
People  V.  Moore,  276  111.  392,  114  N. 
E.  906;  People  v.  Kingeannon,  276 
111.  251,  114  N.  E.  508.  Neb.— Daw- 
son V.  State,  96  Neb.  777,  148  N.  W. 
957.  N.  D.— State  v.  Bancroft,  23  N. 
D.  442,  137  N.  W.  37.  P.  R.— People 
V.  Vega,  20  Porto  Eieo  283.  Tex. 
Charles  v.  State  (Tex.  Crim.),  196  S. 
W.  179;  Taylor  v.  State,  50  Tex.  Crim. 
362,  97  S.  W.  94,  123  Am.  St.  Eep.  844. 

25.  Com.  V.  Squires,  97  Mass.  59. 

26.  Com.  V.  Evans,  19  Pa.  Dist. 
703. 

27.  Com.  V.  Goodhue,  2  Mete. 
(Mass.)  193;  State  v.  Tevis,  234  Mo. 
276,  136  S.    W.  339. 

28.  Ala. — Hutto  V.  State,  169  Ala. 
19,  53  So.  809;  Burton  v.  State,  8  Ala. 
App.  295,  62  So.  394.  Ariz. — Callaghan 
V.  State,  17  Ariz.  529,  155  Pac.  308. 
Ky.— Nider  v.  Com.,  140  Ky.  684,  131 


S.  W.  1024,  Ann.  Cas.  1913E,  1246. 
Mich. — People  v.  Harrington,  186  Mich. 
482,  152  N.  W.  1068.  Mo.— State  v. 
Skillman,  228  Mo.  434,  128  S.  "W.  729. 
Neb. — Dawson  v.  State,  96  Neb.  777, 
148  N.  W.  957.  Ohio.— State  v.  Balti- 
more, 90  Ohio  St.  196,  107  N.  B.  334. 
Okla. — Hunter  v.  State,  6  Okla.  Crim. 
446,  119  Pac.  445.  Ore.— State  v. 
Goddard,  69  Ore.  73,  133  Pac.  90,  138 
Pac.  243,  Ann.  Cas.  1916A,  146.  Tex. 
Vivian  v.  State,  68  Tex.  Crim.  358, 
152  S.  W.  895;  Taylor  v.  State,  50 
Tex.  Crim.  362,  97  S.  W.  94,  123  Am. 
St.  Eep.  844. 

But  see  People  v.  Akens,  25  Cal. 
App.  373,  143  Pac.  795. 

29.  Cal. — Valencia  v.  Milliken,  31 
Cal.  App.  533,  160  Pac.  1086.  N.  Y. 
Koenig  v.  Nott,  2  Hilt.  323,  8  Abb.  Pr. 
384.  Wash. — Eekhart  v.  Peterson,  94 
Wash.  379,  162  Pac.  551;  Jewsen  v. 
Lawrence,  94  "Wash.  148,  162  Pac.  40, 
Ann.  Cas.  1917E,  133. 

30.  Dickey  v.  McDonnell,  41  111.  62; 
Alexander  v.  Blodgett,  44  Vt.  476. 

31.  Palmer  v.  Baum,  123  111.  App. 
584;  Nyman  v.  Lynde,  93  Minn.  257, 
101   N.    W.   163. 


RATE  REGULATION.  —  See  Interstate  Commerce;  Public  Service 

Corporations, 


REAL  ACTIONS.  —  See  Real  and  Mixed  Actions. 
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REAL  AND  MIXED  ACTIONS 

By  the  Editorial  Staff. 


I.  CLASSIFICATION  OF  ACTIONS  GENERALLY,  308 

II.  REAL  AND  MIXED  ACTIONS  AT  COMMON  LAW,  308 

III.  REAL  AND  MIXED  ACTIONS  UNDER  THE  CIVIL  LAW,  310 

A.  Definitions,  310    , 

B.  Petitory  Actions,  310 

1.  In  General,  310 

2.  Venue,  310 

3.  Parties,  310 

4.  Pleadings,  311 

5.  Issues,  Proof  and  Variance,  312 

6.  Judgment,  312 

C.  Possessory  Actions,  312 

IV.  INTERDICT,  312 

CBOSS-KEFEBENCES: 

Eijectment;  Suits  and  Actions; 

Forms  of  Actions ;  Title ; 

Personal  Actions;  Trespass  To  Try  Title. 

Intervention  in  actions  for  recovery    of    real    property,    see    14 
Standard  Peoc.  308. 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

I.  CLASSIFICATION   OF   ACTIONS   GENERALLY.  —  Both  at 

common  law,^  and  under  the  civil  law,^  actions  are  divided  into  three 
classes,  real,  personal  and  mixed.^ 

II.  REAL  AND  MIXED  ACTIONS  AT  COMMON  LAW.  — A 

real  action  is  one  brought  for  the  specific  recovery  of  lands,  tenements 
or  hereditaments.*     The  term  embraces  the  old  actions  of  writs  of 


1.  Gould's  PI.  3;  Hall  v.  Decker,  48 
Me.  255. 

2.  La.  Code  Pr.,  art.  2. 

3.  See  10  Standard  Peoc.  2. 

4.  U.  S. — Doe  V.  Waterloo  Min.  Co., 
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43  Ped.  219,  quoting  Ctit.  PI.  Me. 
Linseott  v.  Puller,  57  Me.  406;  Hall 
V.  Decker,  48  Me.  255.  Eng.— Attorney 
Q-eneral  v.  Churchill,  8  Mees.  &  W. 
171,  191,  10  L.  J.  Ex.  314. 
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right,"  writs  of  entry,^  writs  of  formedon''  and  writs  of  dower,^  but 
not  trespass  quare  clausum.^  The  action  of  waste  where  the  damage 
feature  has  been  eliminated  by  statute  is  a  real  action.^" 

A  mixed  action  is  one  which  is  brought  for  the  specific  recovery 
of  lands  as  in  real  actions,  but  which  has  joined  therewith  a  claim 
for  damages  in  respect  to  such  property.*^  Mixed  actions  include 
the  action  of  ejectment,^^  the  action  of  quare  impedit,^'  writ  of  entry 
where  statute  authorizes  a  claim  for  mesne  profits,'*  the  action  of 
waste, '^  and  the  action  of  dower  in  which  a  claim  for  detention  may 
be  inserted, ''  but  not  the  action  of  trespass  quare  clausum.^' 

All  real  and  mixed  actions  were  abolished  by  statutes  3  and  4  Wm. 
IV,  ee.  27,  36,  except  actions  for  dower,  quare  impedit  and  eject- 
ment.'* And  in  the  United  States,  real  and  mixed  actions,  except 
ejectment,  are  almost  universally  abolished  or  obsolete.'^  The  remedy 
by  writ  of  entry  still  exists  in  a  few  states,^"  but  the  ancient  action 
of  writ  of.  waste  has  been  generally  superseded  by  an  action  on  the 


Compare  Plympton  v.  Baker,  10  Pick. 
(Mass.)  473. 

[a]  Other  Definitions. —  (1)  Eeal 
actions  at  common  law  were  those  by 
which  all  disputes  concerning  corporeal 
hereditaments  were  decided.  Brown  v. 
Martin,  137  Ga.  338,  344,  73  S.  E.  495, 
39  L.  E.  A.  (N.  S.)  16,  citing  Will's 
Gould  PI.  6.  (2)  "  Real  actions  .  .  . 
which  concern  real  property  only,  are 
such  whereby  the  plaintiff,  here  called 
the  demandant,  claims  title  to  have 
any  lands  or  tenements,  rents,  com- 
mons, or  other  hereditaments,  in  fee- 
simple,  fee-tail,  or  for  term  of  life." 
3  Bl.  Com.  117. 

5.  Hall  V.  Decker,  48  Me.   255. 

[a]  The  writ  of  right  is  the  remedy 
where  a  party  claims  the  specific  re- 
covery of  corporeal  hereditaments  in 
fee-simple,  founding  his  title  on  the 
right  of  property,  or  mere  right  aris- 
ing either  from  his  own  seisin  or  the 
seisin  of  his  ancestor  or  predecessor. 
3  Bouv.  Law  Diet.  3499;  Stephen's 
PI.  9. 

6.  Hall  V.  Decker,  48  Me.  255.  See 
the  title  "Writ  of  Entry. '-t 

7.  Stephen's  PI.  9. 

[a]  The  writ  of  formedon  is  one 
which  lies  when  a  party  claims  the 
specific  recovery  of  lands  and  tene- 
ments as  issue  in  tail  or  as  remainder- 
man or  reversioner  upon  the  determina- 
tion of  an  estate  in  tail.  3  Bouv.  L. 
Diet.  3498. 

8.  See  generally  the  title  "Dower, 
Proceedings  To  Recover." 

[a]    The  writ  of  dower   is   a   writ 


which  lies  for  a  widow  claiming  the 
specific  recovery  of  her  dower,  no  part 
of  which  has  yet  been  assigned  to  her. 
8  Bouv.  L.  Diet.  3498. 

9.  Linscott  v.  Fuller,  57  Me.  406. 

10.  Brown  v.  Martin,  137  Ga.  338, 
443,  73  S.  E.  495,  39  L.  E.  A.  (N.  S.) 
16. 

11.  U.  S.— Doe  V.  Waterloo  Min. 
Co.,  43  Fed.  219,  quoting  Chit.  PI. 
Me. — Hall  v.  Decker,  48  Me.  255.  Eng. 
Attorney  General  v.  Churchill,  8  Mees. 
&  W.  171,  191,  10  L.  J.  Ex.  314;  3 
Bl.  Com.  117. 

12.  See  7  Standard  Peoc.  981. 

13.  See  infra,  this  note. 

[a]  "The  action  of  quare  impedit 
is  the  remedy  by  which,  where  the 
right  of  party  to  a  benefice  is  ob- 
structed, he  recovers  the  presentation; 
and  is  the  form  of  potion  now  con- 
stantly adopted  to  try  a  disputed  title 
to   an   advowson. "     Stephen's  PI.   10. 

14.  Hall  V.  Decker,  48  Me.  255.  See 
the  title  "Writ  of  Entry." 

15.  Stevens  v.  Eose,  69  Mich.  259, 
269,  37  N.  W.  205.  See  the  title 
"Waste."- 

16.  Hall  «.  Decker,  48  Me.  255.  See 
generally  the  title  "Dower,  Proceed- 
ingg  To  Recover." 

17.  Linscott  v.  Fuller,  57   Me.  406. 

18.  2  Cooley's  BX.  (3rd  ed.)  66, 
note. 

19.  2  Cooley's  Bl.  (3rd  ed.)  110, 
note. 

20.  See  the  title  "Writ  of  En- 
try.'i 
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case  in  the  nature  of  waste.l^ 
III.    REAL  AND  MIXED  ACTIONS  UNDER  THE  CIVIL  LAW. 

A.  Definitions.  —  Under  the  civil  law  a  real  action  is  that  which 
relates  to  claims  made  on  immovable  property  or  to  immovable  rights 
to  which  they  are  subjected.  Eeal  actions  again  are  subdivided  into 
petitory  and  possessory  actions.^^  A  mixed  action  partakes  both  ol 
real  and  personal  aetions.^^ 

B.  Petitory  Actions.  —  1.  In  General.  —  The  code  of  Louisiana 
defines  a  petitory  action  to  be  one  by  whijch  he  who  has  the  property 
of  a  real  estate  or  of  a  right  upon  or  groiving  out  of  it,  proceeds 
against  the  person  having  the  possession  in  order  to  obtain  possession 
of  the  immovable  property,  or  the  enjoyment  of  the  rights  upon  it 
to  which  he  is  entitled.^*  The  plaintiff  in  such  an  action  must  re- 
cover on  the  strength  of  his  own  title,  and  not  oh  the  weakness  of 
that  of  his  adversary.^^ 

2.  Venue.  —  The  venue  of  a  petitory  action  is  in  the  parish  in 
which  the  land  is  situated.^^ 

3.  Parties.  —  The  only  necessary  parties  to  a  petitory  action  under 
ordinary  conditions  are  the  plaintiff  claiming  possession  of  the  prop- 
erty, and  a  defendant  in  possession  of  the  same.^'     If  the  defendant 


21.  See   the  title    "Waste." 

22.  La.   Code  Pr.,  art.  4. 

23.  La.   Code  Pr.,  art.  7. 

24.  La.  Code  Pr.,  art.  5. 
Petitory   and   possessory   actions   in 

admiralty,   see  1   Standard  Peoc.   420. 

[a]  An  action  of  jactitation  may 
assume  the  character  of  a  petitory 
action  before  its  termination  by  reason 
of  the  line  of  defense  adopted  by  the 
defendant.  Teddlie  v.  Riser,  121  La. 
666,  46  So,  688.  Aa  to  jactitation  suits, 
Bee  18  Standard  Peoc.  962.' 

[b]  To  Set  Aside  Transfer  of  Prop- 
erty.— A  transfer  of  real  estate  in  pro- 
ceeding   containing    informalities    ren- 

,  dering  the  title  voidable  but  not  void 
cannot  be  set  aside  in  a  petitory  action 
against  a  third  possessor  not  a  party 
to  the  transaction  complained  of.  Rich- 
ardson V.  McDonald,  139  La.  651,  71 
So.  934. 

25.  Louisiana  Land  Co.  ■».  Blake- 
wood,  131  La.  539,  59  So.  984;  Logen- 
baugh  V.  Louisiana  Irr.  &  Mill  Co., 
129  La.  436,  56  So.  359;  Teddlie  v. 
Riser,  121  La.  666,  46  So.  688;  Willett 
V.  Andrews,  51  La.  Ann.  486,  25  So. 
391;  Rowson  v.  Barbe,  51  La.  Ann. 
347,  25  So.  139. 

[a]  Even  against  a,  possessor  in 
good  faith  (1)  although  without  legal 
title,  the  plaintiff  must  show  he  has 
some  title.  Slattery  v.  Heilperin,  110 
La.  86,  34  So.   139.      (2)    Against    a 
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naked  possessor  he  must  produce  a 
title  anterior  in  date  to  the  possession 
of  the  defendant.  Young  v.  Chamber- 
lin,  15  La.  Ann.  454.  (3)  As  against 
a  possessor  in  good  faith,  holding 
under  a  translative  title,  the  plaintiff 
must  show  a  perfect  title  in  himself. 
Glover  v.  Haley,  118  La.  649,  43  So. 
265. 

[b]  As  agains^t  a  trespasser,  the 
plaintiff  need  not  show  a  title  good 
against  the  world.  Wall  v.  Rabito,  138 
La.  609,  70  So.  531;  Young  v.  Chamber- 
lin,  15  La.  Ann.  454. 

[c]  A  void  act  of  donation  cannot 
serve  as  a  basis  for  a  petitory  action. 
Boyle  V.  West,  107  La.  347,  31  So. 
794.  ' 

[d]  Where  plaintiff's  title  is  ad- 
judged insufficient,  (1)  objections  urged 
against  the  defendant's  title  cannot 
be  considered  (Willett  v.  Andrews,  51 
La.  Ann.  486,  25  So.  391;  Rowson  tr. 
Barbe,  51  La.  Ann.  347,  25  So.  139. 
See  also  Booksh  v.  New  Iberia  Sugar 
Co.,  115  La.  516,  39  So.  545),  and  (2) 
judgment  must  be ,  for  the  defendant. 
Adams  v.  Bell,  13  La.  555. 

26.  Labarre  v.  Burton-Swartz  Cy- 
press Co.,  126  La.  982,  53  So.  113. 

27.  Doucet  i).  Fenelon,   120  La.  18, 
44  So.  908;  Belaud  v.  Gebelin,  46  La.' 
Ann.  326,  14  So.   843;   Baird  v.  Love, 
Man.  Unrep.  Gas.   (La.)   178. 

[a]    The    action    must    be    brouglit 
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is  a  lessee,  the  lessor  must  be  made  a  party  if  he  reside  within  the 
state  or  is  represented  therein.^^ 

Interventions  in  petitory  suits  are  allowable.^' 

4.  Pleadings.  —  The  general  rules  as  to  pleadings  apply  to  pleadings 
in  petitory  actions.^"  The  plaintiff  in  a  petitory  action  must  declare  on 
all  the  titles  which  he  holds  at  the  time  suit  is  brought  and  through 
which  he  elaims,^^  and  he  must  also  describe  the  land  for  which  he  is 


against  the  actual  possessor  of  the 
land.  Adams  v.  Drews,  110  La.  456, 
34  So.  602;  Dreux  v.  Kennedy,  12  Eob. 
(La.)   489,  501. 

[b]  The  plaintiff  cannot  call  his 
vendor  in  warranty  in  a  petitory 
action.  Foote  v.  Pharr,  115  La.  35, 
38  So.  885. 

[c]  Persons  without  titles  occupy- 
ing lands  may  be  joined  as  defendants. 
Vicksburg,  S.  &  P.  R.  Co.  v.  Elmore, 
46  La.  Ann.  1237,  15  So.  701. 

[d]  Without  making  the  partic- 
ipants of  antecedent  judicial  proceed- 
ings parties,  the  plaintiff  may  set  up 
the  absolute  nullity  of  such  proceed- 
ings. Dauterive  v.  Opera  House 
Assn!,   46   La.   Ann.   1316,   16   So.   170. 

[e]  The  defendant  in  a  possessory 
action  cannot  maintain  a  petitory  ac- 
tion until  after  judgment  in  the  f ormei 
action.  D'Orgenoy  v.  Droz,  13  La. 
389. 

[f]  Where  by  act  of  defendant  an 
action  of  ^boundary  is  changed  into  a 
petitory  action,  the  defendant  in  the 
original  suit  becomes  the  plaintiff  in 
the  petitory  action.  Blanc  v.  Cousin, 
8  La.  Ann.  71. 

28.  De  Soto's  Heirs  v.  Standard 
Oil  Co.,  139  La.  965,  72  So.  695;  Baird 
V.  Love,  Man.  Unrep.  Cas.  (La.)  178. 

[a]  The  lessor  has  a  righti  to  come 
in  and  defend  the  suit.  Davidson  v. 
Davidson,  28  La.  Ann.  269. 

[b]  The  lessor  is  the  real  defend- 
ant when  brought  in.  Jewell  v.  De 
Blanc,  110  La.  810,  34  So.  787. 

[e]  If  the  lessor  resides  out  of  the 
state  and  is  not  represented  therein, 
the  lessee  must  defend  the  suit  in  the 
absence  of  the  owner  of  the  property. 
Dreux  v.  Kennpdy,  12  Eob.  (La.)  489, 
501;  Plummer  v.  Schlatre,  4  Eob.' 
(La.)  29. 

[d]  Though  the  suit  is  not  brought 
in  the  parish  of  the  lessor's  domicile, 
he  must  intervene.  !Fusilier  v.  Hennen, 
5  Mart.  N.  S.  (La.)   71. 

[e]  If  the  suit  is  to  recover  realty 
and  the  value  of  timber  removed  by 


the  defendant,  there  is  nothing  left  of 
the  suit  against  him  when  the  owner 
is  made  defendant,  except  the  claim 
for  the  value  of  the  timber,  which 
being  segregated  from  the  claim 
against  the  owner,  must  be  asserted 
by  a  personal  action  brought  at  his 
domicile.  Adams  v.  Drews,  110  La. 
456,  34  So.  602. 

29.  See  infra,  this  note. 

[a]  A  third  person  claiming  to  be 
the  owner  of  the  land  may  intervene 
in  a  petitory  action  if  he  calls  no 
other  persons  in  warranty  and  does  not 
in  any  matter  arrest  the  progress  of 
the  litigation.  Haydel  v.  Bateman,  2 
La.   Ann.   755. 

As  to  intervention  generally,  see  the 
title  "Intervention." 

30.  See  infra,  this  note. 

[a]  Amendment  of  Petition. — Where 
an  action  is  neither  petitory  or  pos- 
sessory, the  petition  may  be  amended 
so  as  to  make  the  action  petitory. 
Haydel  v.  Bateman,  2  La.  Ann,  755. 

[b]  An  allegation  that  plaintiff's 
title  is  invalid,  without  any  specifica- 
tion of  the  grounds  of  invalidity  is 
too  vague.  Dumont  v.  Barrett,  126 
La.  148,  52  Sq.  248. 

[e]  A  plea  of  general  Issue  is  not 
Impaired  by  a  subsequent  allegation 
of  title  in  the  defendant.  Murray  c. 
Boissier,  10  Mart.  O.  S.   (La.)   293. 

[d]  The  defendant  may  pray  oyer 
of  plaintiff's  titles  where  he  does  not 
set  them  up  in  his  petition.  Bry  v. 
Fouehe,  11  La,  Ann.  665. 

[e]  The  allegations  of  a  warrantor 
do  not  control  or  defeat  the  right  of 
a  defendant  in  a  petitory  action.  Lisso 
&  Bro.  V.  Giddens,  117  La.  507,  41  So. 
1029. 

[f ]  When  the  defendant  sets  up  an 
execution  sale,  the  plaintiff  may  urge 
against  it  every  objection  of  law  or 
fact  he  may  have  without  pleading  it. 
Abshire  v.  Lege,  133  La.  254,  62  So. 
667;  Willis  V.  Euddock  Cypress  Co., 
108  La.  255,  32  So.  386. 

31.  Wilson  V,  Ober,  109  La.  718,  33 
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suing.'^    The  joinder  of  petitory  and  possessory  actions  is  expressly 
forbidden  by  the  code  unless  the  parties  consent  thereto.^^ 

5.  Issues,  Proof  and  Variance.  —  The  plaintiff  in  a  petitory  action 
is  confined  to  the  title  declared  upon,^*  and  issues  cannot  be  raised  as 
to  ownership  of  lands  not  sued  for.^° 

6.  Judgment.  —  Under  a  prayer  for  general  relief  in  a  petitory 
action,  such  judgment  as  the  allegations  of  the  petition  justify  may 
be  rendered.^^  A  judgment  of  nonsuit  may  be  rendered  in  a  proper 
case.^'^  As  to  the  sum  recovered  by  the  defendant  in  reconvention,  the 
judgment  should  provide  for  a  writ  of  execution.^*  The  judgment  in 
a  petitory  action  is  to  be  taken  as  a  title  to  the  property.^'  The  judg- 
ment rendered  may  be  amended  in  a  proper  case.*" 

C.  Possessory  Actions. — ^.A  possessory  action  is  that  by  which 
one  claims  to  be  maintained  in  the  possession  of  an  immovable  property, 
or  of  a  right  upon  or  growing  out  of  it,  when  he  has  been  disturbed; 
or  to  be  reinstated  to  that  possession  when  he  has  been  divested  or 
evicted.*^ 

IV.  INTERDICT.  —  In  Porto  Rico,  there  is  a  remedy  by  interdict, 
which  is  a  summary  possessory  action  designed  to  protect  the  pos- 
session.*^ 


So.  744;  Hargrave  v.  Mouton,  109  La. 
533,  33  So.  590. 

[a]  Nature  of  Title  Must  Be  Shown. 
Bry  V.  Fouehe,  11  La.  Ann.  665.  See 
also  Chavanne  v.  Frizola,  25  La.  Ann. 
76,  and  the  title  "Title." 

32.  See  infra,  this  note, 

[a]  The  description  need  not  be  so 
certain  that  the  sheriff  or  other  person 
can  find  the  same  without  aid.  That 
is  certain  which  can  be  made  certain. 
Lea  V.  Terry,  15  La.  Ann.  159. 

[b]  A  description  of  the  land  by 
sections  and  townships  in  reference  to 
United  States  surveys  is  sufB.cient. 
Louis  V.  Giroir,  38  La.  Ann.  723. 

33.  See  14  Standard  Pkoc.   722. 

34.  West  V.  Negrotto,  48  La.  Ann. 
922,  19  So.  819. 

35.  Knight  v.  Berwick  Lumb.  Co., 
130  La.  233,  57  So.  900. 

[a]  A  recovery  of  property  not 
sued  for  is  not  permissible.  Barbier 
V.  N,agel,  121  La.  979,  46  So.  941. 

36.  New  Orleans  v.  Carrollton  Land 
Co.,  131  La.  1092,  60  So.  695;  Vinton 
V.  Lyons,  131  La.  673,  60  So.  54. 

37.  See  infra,  this  note,  and  the 
title  "Dismissal,  Discontinuance  and 
Nonsuit." 

[a]  Where  the  plaintiff  has  no  title 
at  the  time  of  the  commencement  of 
the  action,  he  will  be  nonsuited  al- 
though he  had  title  previously  and 
subsequently  acquires  title  by  an  act 
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of  retrocession.     Dugas  v.  TruxUlo,  15 
La.  Ann,  116. 

[b]  On  proof  that  the  defendant 
was  not  in  possession  of  the  realty,  he 
is  entitled  to  a  judgment  of  nonsuit. 
Ledoux  V.  Kornbacher,  118  La,  652,  43 
So.  266.. 

38.  Milliken  v.  Eowley,  3  Bob. 
(La.)  253. 

39.  Barfield  v.  Saunders,  116  La. 
136,  40  So.  593. 

40.  See  infra,  this  note,  and  the 
title   "Judgments." 

[a  J  As  to  Quantity  of  Land. — Where 
the  judgment  is  for  the  land  described 
in  the  petition  as  of  a  certain  size, 
the  plaintiff  cannot  have  the  judg- 
ment amended  because  the  land  is  in 
fact  a  different  size.  Conway  v.  Win- 
ter, 9  La.  271. 

41.  La.  Code  Pr.,  art.  6,  46,  et  seq. 
See  the  titles  "Ejectment;"  "Quiet- 
ing Title." 

Joinder  of  possessory  and  petitory 
actions,  see  14  Standard  Prog.  722. 

42.  Jiminez  v.  The  Carmelite  Nuns, 
9  P.  E.  122;  Teissonnier  v.  Barnes,  8 
P.  E.  196,  202;  Gimenez  v.  Estate  of 
Guarch,  8  P.  E.  128;  Hernandez  v. 
Eesto,  7  P.  E.  537. 

[a]  There  are  two  interdicts;  one 
to  retain,  the  other  to  recover  pos- 
session. The  purpose  of  both  is  to  re- 
establish by  means  of  a  brief  and  sum- 
mary proceeding,  but  in  which  the  ad- 
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verse  party  is  always  given  a  hearing, 
the  possessory  status  disturbed  by  the 
acts  of  a  third  person,  who  violently 
or  clandestinely  on  his  own  authority 
should  have  performed  the  acts  of  dis- 
turbance or  dispossession.  Teissonnier 
V.  Barnes,  8  Porto  Eico  196. 

[b]    Where  a  plaintiff  in  possession 
Is  dispossessed  by  the   defendant,   an 


interdict  to  recover  possession  will  be 
granted.  This  remedy  does  not 
prejudice  the  rights  of  the  defendant 
and  prevent  him  from  enforcing  them 
'hj  a  proper  action.  Rosas  v.  Mariani, 
8  Porto  Eico  354. 

[c]  The  only  fact  that  can  be  in- 
quired into  is  the  fact  of  possession. 
(Jimenez  v,  Estate  of  Guareh,  8  Porto 
Eico  128. 


REAL  ESTATE. —  See  Curtesy;  Dower;  Eminent  Domain;  Escheat; 
Factors  and  Brokers;  Injuries  to  Persons  and  Property;  Joint 
Tenants;  Land  and  Land  Transfers;  Landlord  and  Tenant; 
Mines  and  Minerals;  Partition;  Public  Lands;  Quieting  Title; 
Real  and  Mixed  Actions;  Title;  Trespass  To  Try  Title;  Vendor 
and  Purchaser. 


REAL  PARTY  IN  INTEREST.  —  See  Parties. 


REARGUMENT.  —  See  Rehearing. 


REASONABLE  DOUBT.  — See  Certificate  of  Probable  Cause  and 
of  Reasonable  Doubt. 
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I.  DEFINITIONS  AND  GENERAL  STATEMENT.  — A  receiver 
is  an  indifferent  person,  appointed  by  a  court  as  a  quasi  officer  or 
representative  of  the  court,  to  take  charge  of  and  sometimes  to  man- 
age the  property  in  controversy,  under  the  direction  and  control  of 
the  court,  during  the  continuance  of  or  in  pursuance  of  the  principal 
litigation.^    Since  he  is  merely  the  agency  through  which  the  court 


1.  U.  S. — ^Booth  V.  Clark,  17  How. 
322,  15  L.  ed.  164;  Pennsylvania  Steel 
Co.  V.  New  York  City  By.  Co.,  198 
Fed.  721,  117  C.  C.  A.  503;  Baltimore 
Building   &  L.   Assn.   v.   Alderson,   99 


Fed.  489,  494,  39  C.  C.  A.  609.  Ala. 
Wilkinson  v.  Lehman-Durr  Co.,  136 
Ala.  463,  34  So.  216.  111.— Nevitt  v. 
Woodburn,  190  HI.  283,  60  N.  B.  500; 
Wiswall  V.  Kunz,  173  111.   110,  50  N. 
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aets,^  the  receiver  has  been  variously  referred  to  as  the  servant  of  the 
court,^  or  the  arm,*  or  hand  of  the  court.^    Where  the  receiver  is  not 


E.  184;  Baker  v.  Backus  Admr.,  32 
111.  79.  Mo.— St.  Louis,  C.  G.  &  Ft. 
8.  Ey.  Co.  V.  Holladay,  131  Mo.  440, 
33  S.  W.  49;  State  v.  Boss,  122  Mo. 
435,  25  S.  W.  947,  23  L.  B.  A.  534. 
Mont. — Gardner  v.  Caldwell,  16  Mont. 
221,  40  Pac.  590.  N.  Y.— Devendorf 
V.  Dickinson,  21  How.  Pr.  275.  Tenn. 
Waters  v.  Carroll,  9  Yerg.  102.  Tex. 
Kokernot  v.  Boos  (Tex.  Civ.  App.),  189 
S.  W.  505.  Va.— Harman  v.  MeMul- 
lin,  85  Va.  187,  7  S.  E.  349. 

[a]  "A  chancery  receiver  is  an  in- 
different person  appointed  by  the  court 
to  hold  property  in  litigation  pending 
suit."  Pennsylvania  Steel  Co.  v.  New 
York  City  Ev.  Co.,  198  Fed.  721,  117 
C.  C.  A.  503;  Underbill  v.  Eutland  B. 
Co.,  90  Vt.  462,  98  Atl.  1017. 

[b]  The  Receiver  Is  an  Officer  of 
the  Court. — ^U.  S. — Atlantic  Trust  Co. 
V.  Chapman,  208  U.  S.  360,  371,  28  Sup. 
Ct.  406,  52  L.  ed.  528;  Pennsylvania 
Steel  Co.  V.  New  York  City  By.  Co., 
198  Fed.  721,  728,  117  C.  C.  A.  503; 
Porter  v.  Sabin,  149  U.  S.  473,  13  Sup. 
Ct.  1008,  37  L.  ed.  815;  Quiucy,  M. 
&  P.  E.  Co.  V.  Humphreys,  145  U.  S. 
82,  97,  12  Sup.  Ct.  787,  36  L.  ed.  632; 
Goodman  Mfg.  Co.  v.  Pittsburg-Buffalo 
Co.,  222  Fed.  144.  Ala.— Magee  v. 
Cowperthwaite,  10  Ala.  966.  Cal. 
Coburu  V.  Ames,  57  Cal.  201.  Ga. — Al- 
bright V.  American  Cent.  Ins.  Co.,  94 
S.  E.  561;  Screven  v.  Clark,  48  Ga. 
41.  Ill;— Wiswall  v.  Kunz,  173  111. 
110,  50  N.  E.  184.  Kan.— Howell  v. 
Hough,  46  Kan.  152,  26  Pac.  436.  Md. 
Hull  V.  Caughy,  66  Md.  104,  6  Atl. 
591.  N.  J. — Bull  V.  International  Pow- 
der Co.,  86  N.  J.  Eq.  275,  98  Atl.  382; 
Cammock  v.  Johnson,  2  N.  J.  Eq.  163. 
N.  Y.— Weeks  v.  Weeks,  106  N.  Y.  626, 
13  N.  E.  96;  People  ex  ret  Atty.-Gen. 
V.  Security  Life  Ins.  &  A.  Co.,  79 
N.  Y.  267,  270.  Ore.— Northern  Brew- 
ery Co.  V.  Hotel,  78  Ore.  453,  153  Pac. 
37.  Vt.— Underbill  v.  Eutland  E.  Co., 
90  Vt.  462,  98  Atl.  1017.  W.  Va. 
Crawford  v.  Pickey,  41  W.  Va.  544, 
23  S.  E.  662.  Wis.— Bartelt  v.  Smith, 
145  Wis.  31,  129  N.  W.  782.  Wyo. 
Anderson  v.  Matthews,  8  Wyo.  307,  57 
Pac.  156. 

I  c]  The  Receiver  Is  the  Representa- 
tive of  the  Court. — U.  S. — Davis  «. 
Gray,  16  Wall.  203,  217,  21  L.  ed.  447. 
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La. — Harvey  v.  Gartner,  136  La.  411, 
67  So.  197,  Ann.  Cas.  1916D,  900.  N.  Y. 
Nicoll  V.  Boyd,  90  N.  Y.  516. 

2.  U.  S. — ^Atlantic  Trust  Co.  v.  Chap- 
man, 208  U.  S.  360,  376,  28  Sup.  Ct. 
406,  52  L.  ed.  528;  Porter  v.  Sabin, 
149  U.  S.  473,  13  Sup.  Ct.  1008,  37 
L.  ed.  815;  Baltimore  B.  &  L.  Assn. 
V.  Alderson,  99  Fed.  489,  39  C.  C.  A. 
609.  Fla. — McGowan  v.  Ingalls,  60 
Pla.  116,  53  So.  93-2.  N.  C— Battery 
Park  Bank  v.  Western  Carolina  Bank, 
127  N.  C.  432,  37  S.  E.  461.  N.  Y. 
Nicoll  V.  Boyd,  90  N.  Y.  516.  Tex. 
Brown  v.  Warner,  78  Tex.  543,  14  S. 
W.  1032,  22  Am:  St.  Eep.  67,  11  L.  E. 
A.  394.  Wis. — MoKinnon  v.  Wolfenden, 
78  Wis.  237,  47  N.  W.  436. 

[aj  Agent  for  Court. — (1)"  He  sim- 
ply holds  for  the  court."  Baltimore 
Bldg.  &  Loan  Assn.  v.  Alderson,  99 
Fed.  489,  39  C.  C.  A.  609.  (2)  "He 
is  its  (the  court's)  agent, — merely  its 
ministerial  officer.  His  possession  ia 
custodia  legis. "  Baltimore  B.  &  L. 
Assn.  V.  Alderson,  99  Fed.  489,  39  C. 
C.  A.  609;  In  re  Fowler's  Petition,  9 
Abb.  N.  C.  (N.  Y.)  268.  (3)  "The 
receiver  is  the  mere  creature  of  the 
court.  He  must  give  heed  to  his  mas- 
ter's voice.  He  cannot  make  author- 
ity ior  himself."  Coffee  v.  Gay,  191 
Ala.  137,  67  So.  681;  Cobbs  v.  Vizard 
Inv.  Co.,  182  Ala.  372,  62  So.  730,  Ann. 
Cas.  1915D,  801. 

3.  Hunt  V.  Columbian  Ins.  Co.,  55 
Me.  290,  92  Am.  Dec.  592;  McKinnon 
V.  Wolfenden,  78  Wis.  237,  47  N.  W. 
436. 

4.  XT.  S.— Pelton  v.  Ackerman,  61 
Fed.  225,  9  C.  C.  A.  457.  Ala.— Coffey 
V.  Gay,  191  Ala.  137,  67  So.  681.  Mont. 
Hickey  v.  Parrot  S.  &  C.  Co.,  25  Mont. 
164,  184,  64  Pac.  330.  Neb.— State  v. 
Nebraska  S.  &  E.  Bank,  61  Neb.  496, 
85  N.  W.  391;  State  v.  Bank  of  Bush- 
ville,  57  Neb.  608,  78  N.  W.  281. 
N.  Y.— New  York  &  W.  U.  Tel.  Co.  v. 
Jewett,  115  N.  Y.  166,  21  N.  E.  1036. 

5.  V.  S.— Metropolitan  Trust  Co.  v. 
No.  Carolina  Lumb.  Co.,  162  Fed.  170. 
Ga.— Akers  v.  Veal,  66  Ga.  302.  Md. 
EUicott  V.  Warford,  4  Md.  80;  Elliott 
V.  United  States  Ins.  Co.,  7  Gill  307, 
320,  quoted  in  Hull  v.  Caughy,  66  Md.. 
104,  6  Atl.  591.  Mo.— Price  v.  Bank- 
ers' Trust  Co.,  178  S.  W.  745.     N.  J, 
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appointed  to  impound  the  property  for  a  specific  purpose,^  and  there 
are  no  statutes  conferring  special  rights  and  powers/  he  does  not  rep- 
resent the  plaintiff,*  or  the  defendant,^  solely,  but  generally  represents 
all  parties  to  the  litigation,"  and  is  not  the  agent  of  either  party.^'- 
Still  under  certain  circumstances  the  receiver  has  been  held  to  be  agent 
of  the  owner,^^  or  the  defendant  corporation,^'  or  the  representative  of 


Eunyon  v.  Farmers '  &  M.  Bank,  4  N.  J. 
Eq.  480.  N.  Y. — ^Van  Eensselaer  v. 
Emery,  9  How.  Pr.  135.  Wyo. — Ander- 
son V.  Matthews,  8  Wyo.  307,  57  Pac. 
158. 

6.  Equitable  Trust  Co.  v.  Great 
Shoshone  &  T.  P.  W.  P.  Co.,  245  Fed. 
697,  158  C.  C.  A.  99. 

7.  Equitable  Trust  Co.  v.  Great 
Shoshone  &  T.  P.  W.  P.  Co.,  245  Fed. 
697,  158  C.  C.  A.  99. 

8.  State  V.  Jacksonville,  P.  &  M. 
Co.,  15  Fla.  201. 

9.  TJ.  S. — Atlantic  Trust  Co.  v. 
Chapman,  208  U.  S.  360,  371,  28  Sup. 
Ct.  406,  52  L.  ed.  528.  Mass.— Roches- 
ter Tumbler  Works  v.  Woodbury  Co., 
215  Maras.  194,  198,  102  N.  E.  438. 
Neb. — Carlon  v.  City  Sav.  Bank,  91 
Neb.  790,  137  N.  W.  852.  N.  Y.— Stan- 
nard  v.  Robert  H.  Eeid  &  Co.,  118  App. 
Div.  304,  103  N.  Y.  Supp.  521. 

10.  XT.  S.— Equitable  Trust  Co.  v. 
Great  Shoshone  &  T.  F.  W.  P.  Co.,  245 
Fed.  697,  158  C.  C.  A.  99;  Pennsyl- 
vania Steel  Co.  V.  New  York  City  Ry. 
Co.,  198  Fed.  721,  117  C.  C.  A.  503; 
Baltimore  B.  &  L.  Assn.  v.  Alderson, 
99  Fed.  489,  39  C.  C.  A.  609;  Metro- 
politan Trust  Co.  V.  North  Carolina 
Lumb.  Co.,  162  Fed.  170. 

[a]  "Ordinarily  he  is  a  person  who 
is  indiflferent  as  between,  the  parties 
to  the  cause."  TJ.  S. — Bosworth  v. 
Terminal  R.  Assn.,  80  Fed.  9p9,  26  C. 
C.  A.  279.  Ga. — McGarrah  v.  South- 
western Ga.  Bank,  117  Ga.  556,  43  S.  E. 
987.  111.— Nevitt  v.  Woodburn,  190  111. 
283,  60  N.  E.  500;  Wiswall  v.  Kunz, 
173  ni.  110,  50  N.  E.  184;  Baker  v. 
Backus'  Admr.,  32  111.  79;  Nartzik  v. 
Ehman,  191  111.  App.  71.  la. — Kaiser 
V.  Kellar,  21  Iowa  95.  La. — Harvey  v. 
Gartner,  136  La.  411,  434,  67  So.  197, 
Ann.  Cas.  1916D,  900.  Md.— EUicott 
V.  Warford,  4  Md.  80.  Neb.— City  Sav- 
ings Bank  v.  Carlon,  87  Neb.  266,  127 
N.  W.  161.  N.  J.— Bull  V.  Inter- 
national Power  Co.,  86  N.  J.  Eq.  275, 
98  Atl.  382.  N.  Y.— Weeks  v.  Weeks, 
106  N.  Y.  626,  13  N.  E.  96;  People 
•ex  rel.  Atty.-Gen.  v.  Security  Life  Ins. 


&  A.  Co.,  79  N.  Y.  267;  Iddings  ». 
Bruen,  4  Sandf.  Ch.  417.  Ohio.— Mer- 
chants' Nat.  Bank  v.  McLeod,  38  Ohio 
St.  174.  Pa. — Hilliard  v.  Railway  S. 
Co.,  221  Pa.  503,  70  Atl.  819.  Tenn. 
Waters  v.  Carroll,  9  Yerg.  102.  Va. 
Shannon  v.  Hanks,  88  Va.  338,  13  S.  B. 
437;  'Beverley  v.  Brooke,  4  Gratt.  (45 
Va.)  187.  Wis.— King  v.  Cutts,  24 
Wis.  627. 

[b]  "His  duty  is  to  all  parties  in 
common."  Bosworth  v.  Terminal  R. 
Assn.,  80  Fed.  969,  26  C.  C.  A.  279; 
Security  Trust  Co.  v.  Sullivan,  77  Fed. 
778,  23  C.  C.  A.  458. 

[c]  "He  does  mot  represent  any 
of  the  parties,  or  their  interests. ' '  An- 
derson v.-  Matthews,  8  Wyo.  307,  57 
Pac.  156. 

[d]  The  court  holds  the  property 
in  trust  for  all  parties.  Northern 
Brewery  Co.  v.  Princess  Hotel,  78  Ore. 
453,  153  Pac.  37. 

11.  XT.  S. — Pennsylvania  Steel  Co. 
V.  New  York  City  Ey.  Co.,  198  Fed. 
721,  117  C.  C.  A.  503.  Ga.— McGarrah 
V.  Southwestern  Ga.  Bank,  117  Ga. 
556,  43  S.  E.  987.  Neb.— Carlon  v.  City 
Sav.  Bank,  91  Neb.  790,  137  N.  W. 
852.  N.  Y.— Lottimer  v.  Lord,  4  E. 
D.  Smith  183. 

[a]  "He  acts  in  no  particular  in- 
terests, but  guards  the  rights  of  all." 
Pennsylvania  Steel  Co.  v.  New  York 
City  Ry.  Co.,  198  Fed.  721,  117  C.  C. 
A.  503, 

12.  See  infra,  this  note. 

[a]  Where  the  owner  procures  the 
appointment  of  the  receiver,  the  lat- 
ter is  the  owner's  agent.  Texas.  &  P. 
Ry.  Co.  V.  Gay,  86  Tex.  571,  605,  26 
S.  W.  599,  25  L.  E.  A.  52;  Harrigan 
V.  Gilchrist,  121  Wis.  127,  292,  99  N. 
W.  909,  956. 

13.  Ark.— Eatcliff  v.  Adler,  71  Ark. 
269,  72  S.  W.  896.  111.— Bartlett  v. 
Cicero  L.  H.  &  P.  Co.,  177  111.  68,  74, 
52  N.  E.  339,  69  Am.  St.  Eep.  206,  42 
L.  E.  A.  715;  Safford  v.  People,  85 
111.  558,  561;  Litchfield  Min.  Co.  v. 
Beanblossom,  138  HI.  App.  122.     Ohio. 
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the  creditors  of  an  insolvent  corporation,"  especially  under  a  statute 
which  appropriates  the  corporation's  property,  upon  the  appointment 
of  a  receiver,  to  the  payment  of  its  debts."  In  statutory  receiver- 
ships the  act  itself  may  determine  whom  the  receiver  represents." 
II.  NATURE  OF  RECEIVERSHIP. — A  receivership  is  not  an 
original  proceeding  or  form  of  action  in  which  ultimate  relief  may 
be  granted,"  except  in  rare  instances  arising  out  of  lunacy  or  in- 


Barbour   v.   National   Exchange   Bank, 
45  Ohio  St.  133,  12  N.  E.  5. 

14.  U.  S. — Bell  V.  New  York  Safety 
L.  P.  Co.,  183  Fed.  274.  Ind.— Rich- 
ards V.  Wilson,  185  Ind,  335,  112  N.  E. 
780.  Miss. — Paine  v.  Holliday,  68 
Miss.  298,  8  So.  676.  N.  J.— Brockhurst 
V.  Cox,  71  N.  J.  Eq.  703,  710,  64  Atl. 
182.  N.  y.— See  Farmers'  Loan  ^  & 
Trust  Co.  V.  Baker,  20  Misc.  387,  46  N. 
Y.  Supp.  266. 

[a]  When  Creditors  Apply  for  Ee- 
ceivershipi — "He  is  appointed  on  the 
petition  of  a  creditor  for  the  benefit 
of  the  creditors,  and  is  in  fact  their 
representative  far  more  than  he  is  the 
representative  of  the  debtor."  L.  T. 
Smith  Co.  V.  Orr,  224  Fed.  71,  139  C. 
C.  A.  517. 

[b]  Iiimited  to  Fraud. — The  extent 
to  which  a  receiver  may  represent  the 
creditors  in  opposing  a  contract  en- 
tered into  by  the  debtor,  is  limited 
to  questions  of  fraud.  In  re  Pleasant 
Hill  Lumb.  Co.,  126  La.  743,  757,  52 
So.  1010. 

15.  U.  S. — ^Werner  v.  Murphy,  60 
Fed.  769.  N.  J.— Graham  Button  Co. 
V.  Spielmann,  50  N.  J.  Eq.  120,  24 
Atl.  571.  N.  Y.— Curtis  v.  Leavitt,  15 
N.  Y.  9,  44. 

16.  Curtis  V.  Leavitt,  15  N.  Y.  9, 
43;  Smith  v.  Johnson,  57  Ohio  St.  486, 
49  N.  E.  693. 

17.  IT.  S.— Folk  V.  United  States, 
233  Fed.  177,  183,  147  C.  C.  A.  183; 
Underground  Elect.  Rys.  Co.  v.  Owsley, 
176  Fed.  26,  34,  99  C.  C.  A.  500; 
Zuber  v.  Micmao  Gold  Min.  Co.,  180 
Fed.  625.  Cal. — In  re  French  Bank 
Case,  53  Cal.  495,  553;  Whitney  v. 
Buckman,  26  Cal.  447,  454.  Colo. — Jones 
v.-  Bank  of  Leadville,  10  Colo.  464, 
17  Pac.  272.  Conn. — Barber  v.  Inter- 
national Co.,  73  Conn.  587,  48  Atl.  758. 
m. — Hansen  v.  Cole,  189  111.  App.  19; 
Gilbert  v.  Block,  51  111.  App.  516.  Ind. 
State  V.  Union  Nat.  Bank,  145  Ind. 
537,  44  N.  E.  585,  57  Am.  St.  Rep. 
209;  Hay  v.  McDaniel,  26  Ind.  App. 
683,  60,  N.  E.  729.    Kan.— Hottenstein 
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13.  Conrad,  9  Kan.  435.  Mo. — ^Price  «. 
Bankers'  Trust  Co.,  178  S.  W.  745; 
State  V.  Ross,  122  Mo.  435,  25  S.  W. 
947,  23  L.  R.  A.  534.  Mont. — Hartneft 
V.  St.  Louis  Min.  &  Mill.  Co.,  51  Mont. 
395,  153  Pae.  437.  Neb.— Joslin  v. 
Williams,  76  Neb.  594,  107  N.  W.  837, 
112  N.  W.  343;  Vila  v.  Grand  Island, 
etc.  Co.,  68  Neb.  222,  94  N.  W.  136, 
97  N.  W.  613,  110  Am.  St.  Rep.  400, 
63  L.  R.  A.  791.  Ohio. — Cincinnati 
H.  &  D.  R.  Co.  V.  Duckworth,  2  Ohio 
C.  C.  518,  1  Ohio  Cir.  Dec.  618.  Tex. 
Kokernot  v.  Roos  (Tex.  Civ.  App.),  189 
S.  W.  505;  Republic  Trust  Co.  v.  Tay- 
lor (Tex.  Civ.  App.),  184  S.  W.  772; 
Toomey  v.  First  Mtg.  T.  Co.  (Tex.  Civ. 
App.),  177  S.  W.  539;  Williams  v. 
Watt  (Tex.  Civ.  App.),  171  S.  W.  266. 
W.  Va. — Meyers  Bros.  v.  Harman  Bros., 
78  W.  Va.  460,  89  S.  E.  146. 

[a]  "It  is  fundamental  (1)  that 
there  is  neither  in  law  nor  in  equity 
any  such  thing  as  a  plain  receiver- 
ship action,  i.  e.,  an  action  in  which 
a  receivership  is  the  only  desid- 
eratum." Price  V.  Bankers'  Trust  Co. 
(Mo.),  178  S.  W.  745.  (2)  "A  bill 
which  has  for  its  sole  object  the  ap- 
pointment of  a  receiver  will  not  be 
entertained."  Continental  Trust  Co.  v. 
Brown  (Tex.  Civ.  App.),  179  S.  W. 
939.  ,(3)  "Still  we  think  that  this 
merely  means  that  there  must  be  liti- 
gation in  some  court  to  which  the  re^ 
ceivership  is  auxiliary,  and  does  not 
necessarily  require  that  it  should  be  in 
the  court  of  equity  itself."  Under- 
ground Elect.  Rys.  Co.  v.  Owsley,  176 
Fed.  26,  99  C.  C.  A.  500. 

[b]  Management  of  a  Corporation, 
as  Sole  Purpose  of  Suit. — (1)  Minority 
stockholders  cannot  "take  the  affairs 
of  a  corporation  out  of  the  hands  of 
its  lawful  officers  and  place  them  in 
the  hands  of  a  receiver  to  be  admin- 
istered in  the  interest  of  the  minor- 
ity," where  no  other  cause  of  action 
is  allesed.  Toomey  v.  First  Mtg. 
Trust  Co.  (Tex.  Civ.  Apt).),  177  S.  W. 
539;    Continental   Trust   Co.   v.   Cowart 
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fancy,^'  but  is  an  ancillary  remedy,^"  incidental  to  a  suit  having  for 
its  purpose  some  other  ultimate  relief,^"  and  is  merely  a  means  of 
preserving  the  corpus  of  the  property  involved  untij  the  rights  of  the 
parties  may  be  judicially  determined.^^     Thus  in  the  absence  of  a 


(Tex.  Civ.  App.),  173  S.  "W.  588:  (2) 
"In  a  suit  merely  for  the  appointment 
of  a  receiver  the  making  of  the  ap- 
pointment practically  disposes  of  the 
matter  in  controversy.  There  is  noth- 
ing more  to  be  done  except  to  sur- 
render the  property  at  the  termination 
of  the  litigation  to  which  the  receiv- 
ership is  auxiliary.  Anderson  v. 
Guichard,  9  Hare  275.  See  also  Lewis 
V.  Campau,  14  Mich.  458,  90  Am.  Dec. 
245.  But  this  result  while  somewhat 
extraordinary  constitutes  no  reason  for 
denying  the  existence  of  a  power  so 
firmly  established  by  the  authorities." 
Underground  Elect.  Ey.  Co.  v.  Owsley, 
176  Fed.  26,  99  C.  C.  A.  500. 

18.  Colo. — Jones  v.  Bank  of  Lead- 
ville,  10  Colo.  464,  17  Pae.  272.  Mo. 
Price  V.  Bankers'  Trust  Co.,  178  S.  W. 
745.  Eng. — Ex  parte  Whitfield,  .2  Atk. 
315,  26  Eng.  Eeprint  592. 

[a]  "On  the  principle  of  protec- 
tion, a  receiver  may  be  appointed  of 
an  infant's  estate  if  it  be  not  vested 
in  a  trustee."  Skinner  v.  Maxwell, 
66  N.  C.  45. 

19.  TT.  S. — Hutchinson  v.  American 
P.  Car  Co.,  104  Fed.  182;  Brassey  v. 
New  York  &  K.  E.  E.  Co.,  19  Fed.  663. 
Cal. — Murray  v.  Superior  Ct.,  129  Cal. 
628,  62  Pac.  191.  Colo. — People  v. 
Denver  Disi  Co.,  33  Colo.  293,  80  Pac. 
908.  Conn. — Barber  v.  International 
Co.,  73  Conn.  587,  593,  48  Atl.  758. 
Del.  —  Thoroughgood  v.  Georgetown 
Water  Co.,  9  Del.  Ch.  84,  90,  77  Atl. 
720.  lU.— Gauer  v.  Voltz,  190  111. 
App.  189;  Davis  v.  Alton,  Jacksonville 
&  P.  Ey.  Co.,  180  111.  App.  1,  13. 
Ind.— Sheridan  Brick  Works  v.  Marion 
Trust  Co.,  157  Ind.  292,  61  N:  B.  666, 
87  Am.  St.  Eep.  207.  Ky. — Goldsmith 
V.  Fletchimer,  16  Ky.  L.  Eep.  432,  28 
S.  W.  21.  La. — Saxon  v.  Southwestern 
Brick  &  Tile  Mfg.  Co.,  113  La.  637, 
37  So.  540.  Md.— State  v.  Northern 
Cent.  Ey.  Co.,  18  Md.  193.  Minn. 
Eed  Eiver  Potato  Co.  v.  Bernardy,  126 
Minn.  440,  148  N.  W.  449.  Mo.— Price 
V.  Bankers'  Trust  Co.,  178  S.  W.  745; 
State  V.  Eoss,  122  Mo.  435,  25  S.  W. 
947,  23  L.  E.  A.  534.  Neb.— Joslin  v. 
Williams,  76  Neb,  594,  107  N.  W,  837, 

21 


112  N.  W.  343;  Smiley  v.  Sioux  Beet 
Syrup  Co.,  71  Neb.  581,  99  N.  W. 
263,  101  N.  W.  253.  Ohio.— Cincinnati 
S.  &  C.  E.  E.  Co.  V.  Sloan,  31  Ohio 
St.  1;  Callahan  v.  Consumers'  Ice  Co., 
13  Ohio  C.  C.  479,  7  Ohio  Cir.  Dec. 
349.  Okla. — Martin  v.  Harnage,  26 
Okla.  790,  110  Pac.  781,  38  L.  E.  A. 
(N.  S.)  228.  Tenn.— Slover  v.  Coal 
Creek  Coal  Co.,  113  Tenn.  421,  82 
S.  W.  1131,  106  Am.  St.  Eep.  851,  68 
L.  E.  A.  852.  Tex. — Toomey  v.  First 
Mtg-  Trust  Co.  (Tex.  Civ.  App.),  177 
S.  W,  539;  Farwell  v.  Babcock,  27 
Tex.  Civ.  App.  162,  65  S.  W.  509; 
People's  Inv.  Co.  v.  Crawford  (Tex. 
Civ.  App.),  45  S.  W.  738.  Wash. 
Grays  Harbor  Com.  Co.  v.  Pifer,  97 
Wash.  380,  166  Pac.  770.  W.  Va^ 
Eainey  v.  Freeport  Smokeless  Coal  & 
C.   Co.,   58  W.  Va.   424,  52   S.   B.   528. 

20.  Continental  Trust  Co.  v.  Brown 
(Tex.  Civ.  App.),  179  S.  W.  939.  See 
infra,  III,  A,  1. 

[a]  A  Receivership  5s  an  Auxiliary 
Proceeding. — U.  S. — Underground  Elec- 
tric Eys.  Co.  V.  Owsley,  176  Fed.  26, 
99  C.  C.  A.  500.  Cal.— Whitney  v. 
Buckman,  26  Cal.  447,  454.  Kan.— Hot- 
tenstein  v.  Conrad,  9  Kan.  435.  Ohio. 
Cincinnati  S.  &  C.  E.  E.  Co.  v.  Sloan, 
31  Ohio  1. 

21.  XT.  S.— Pennsylvania  Steel  Co. 
V.  New  York  City  Ey.  Co.,  198  Fed. 
721,  117  C.  C.  A.  503;  Baltimore  Build- 
ing &  L.  Assn.  V.  Alderson,  99  Fed. 
489,  39  C.  C.  A.  609.  Ala.— Southern 
Granite  Co.  v.  Wadsworth,  115  Ala. 
570,  22  So.  157.  111.— Nartzik  v.  Eh- 
man,  191  111.  App.  71.  Ind. — Bitting 
V.  Ten  Eyck,  85  Ind.  357.  Mass. 
Ellis  V.  Boston,  H.  &  E.  E.  Co.,  107 
Mass.  1.  Miss. — Whitehead  v.  Wooten, 
43  Miss.  523.  N.  Y. — Lathers  v.  Ham- 
lin, 102  Misc.  563,  170  N.  Y.  Supp. 
98.  S.  O. — Bx  parte  Dunn  v.  Savan- 
nah &  C.  E.  Co.,  8  S.  C.  207.  Tex. 
Kokernot  v.  Eoos  (Tex.  Civ.  App.), 
189  S.  W.  505. 

[a]  The  appointment  is  "with  the 
sole  view  of  preserving  the  property, 
and  not  to  inquire  into  the  merits." 
Bitting  V.  Ten  Eyck,  85  Ind.  357. 

[b]  It    is    a    peremptory    remedial 
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permissive  statute  courts  of  equity  have  no  power  to  dissolve  a  going 
business  corporation,  and  to  that  end  appoint  a  receiver  for  the 
sequestration  of  the  corporate  property,^^  nor  to  enable  a  corporation 
to  gain  time  to  improve  its  condition  in  times  of  financial  stringency,^' 
nor  may  they  appoint  a  receiver  to  conduct  the  affairs  of  a  cor- 
poration at  the  instance  of  minority  stockholders  on  the  grounds  of 
mismanagement  and  imminent  danger  of  insolvency  alone,  but  the 
stockholders  must  have  an  independent  cause  of  action.^*  A  receiver- 
ship is  an  extraordinary  remedy, ^^  generally^^  provisional,^^  which 
may  be  either  temporary,^^  or  persist  throughout  the  action  in  which 
it  is  instituted.^'  The  institution  of  the  proceeding  gives  no  priority 
or  advantage  to  the  person  applying  for  it.^"    Receiverships  originated 


measure  which  has  the  effect  of  de- 
priving the  defendant  in  possession 
temporarily  at  least,  of  his  property 
before  final  decree,  settling  the  rights 
of  parties  litigant.  Whitehead  v. 
Wooten,  43  Miss.  523. 

[c]  "It  is  the  mode  in  which  a 
court  of  equity  protects  property 
which  it  has  taken  into  its  custody." 
Baltimore  Building  &  L.  Assn  v.  Alder- 
son,    99    Fed.    489,    39    C.    C.    A.    609. 

22.  U.  S.— Eepublican  Mt.  Silver 
Mines  v.  Brown,  58  Fed.  644,  7  C.  0. 
A.  412,  24  L.  E.  A.  776.  Oal.— State 
Inv.  &  Ins.  Co.  v.  Superior  Ct.,  101 
Cal.  135,  35  Pac.  549;  In  re  French 
Bank  Case,  53  Cal.  495.  Oolo. — People 
V.  Denver  Dist.  Ct.,  33  Colo.  293,  80 
Pac.   908. 

23.  Continental  Trust  Co.  v.  Brown 
(Tex.  Civ.  App.),  179  S.  W.  939. 

[a]  "Hard  times  is  not  recognized 
in  law  as  a  ground  for  a  receiver,  nor 
had  we  ever  supposed  that  a  receiver 
was  a  panacea  for  the  ills  of  a  time 
of  financial  stringency."  So  to  treat 
the  matter  would  be  equivalent  to  de- 
claring a  moratorium  by  judicial  de- 
cision. Continental  Trust  Co.  v.  Brown 
(Tex.  Civ.  App.),  179  S.  W.  939. 

24.  Colo. — People  v.  Denver  Dist. 
Ct.,  33  Colo.  293,  80  Pac.  908.  Mich. 
Miner  v.  Belle  Isle  Ice  Co.,  93  Mich. 
97,  53  N".  W.  218,  17  L.  B.  A.  412. 
Tex.— Toomey  v.  First  Mtg.  Trust  C&. 
(Tex.  Civ.  App.),  177  S.  W.  539; 
Williams  v.  Watt  (Tex.  Civ.  App.),  171 
8.  W.  266.  Wis.— Haywood  v.  Lincoln 
Lbr.   Co.,  64   Wis.   639,  26  N.  W.   184. 

Compare  Columbia  Nat.  S.  D.  Co.  v. 
Washed  B.  S.  D.  Co.,  136  Fed.  710. 

25.  Ha.— State  v.  Jacksonville,  P. 
&  M.  R.  Co.,  15  Fla.  201.  111.— Strum 
V.  Blair,  182  111.  App.  413.  Ind.— Man- 
nos  V.  Bishop-B.-B.  Co.,  181  Ind.  343, 
104  N.  E.  579;  Bobbins  v.  Beed,  174 
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Ind.  291,  91  N.  E.  921.  Mont.— Pru- 
dential See.  Co.  V.  Three  Forks,  H.  & 
M.  Val.  E.  Co.,  49  Mont.  567,  144  Pac. 
158.  Wash.— Smith  v.  Brov/n,  50  Wash. 
240,  96   Pac.   1077. 

26.  Chadron  Banking  Co.  v.  Ma- 
honey,  43  Neb.  214,  61  N.  W.  594. 
See  Buck  v.  Stuben,  63  Neb.  273,  88 
N.  W.  483. 

27.  U.  S.— Underground  Elect.  Eys. 
Co.  V.  Owsley,  176  Fed.  26,  99  C.  C. 
A.  500.  Ind. — State  v.  Union  NaC. 
Bank,  145  Ind.  537,  44  N.  E.  585,  57 
Am.  St.  Eep.  209.  Kan. — Hottenstein 
V.  Conrad,  9  Kan.  435.  Mont. — Hart- 
nett  17.  St.  Louis  Min.  &  Mill.  Co.,  51 
Mont.  395,  153  Pac.  437. 

28.  U.  S. — Underground  Elect.  Eys. 
Co.  V.  Owsley,  176  Fed.  26,  99  C.  C. 
A.  500;  Huff  v.  Bidwell,  151  Fed.  563, 
81  C.  C.  A.  43;  Burroughs  v.  Toxaway 
Co.,  182  Fed.  129,  137;  Farmers'  Loan 
&  Trust  Oo.  V.  Cape  Fear  &  Y.  V. 
E.  Co.,  62  Fed.  675.  Del.— Gray>  v. 
Council,  9  Del.  Ch.  171,  79  Atl.  735. 
Ga. — Jones  v.  Dougherty,  10  Ga.  273. 
N.  C. — Forsaith  Mach.  Co.  v.  Hope 
Mills  Lumb.  Co.,  109  N.  C.  576,  13 
S.  E.   869. 

29.  Burroughs  v.  Toxaway  Co.,  182 
Fed.  129,  137. 

[a]  Continuity  of  Eeceiviership. 
"So  long  as  property  remains  in  the 
custody  of  the  court  and  is  adminis- 
tered through  the  agency  of  a  re- 
ceiver, such  receivership  is  continuous 
and  uninterrupted  until  the  court  re- 
linquishes its  hold  on  the  property, 
though  its  personnel  may  be  subject 
to  repeated  changes."  McNulta  v. 
Loehridge,  141  U.  S.  327,  12  Sup.  Ct. 
11,  35  L.  ed.  796;  Baltimore  B.  &  L. 
Assn.  V.  Aldepson,  9:9  Fed.  489,  39 
C.   C.   A.   609. 

30.  XT.  S. — Johnson  v.  Garner,  233 
Fed.  756.    Ala, — Southern.  Granite  Co. 
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in  courts  of  chancery,^^  and  the  proceeding  is  an  equitable  remedy;'^ 
even  where  it  is  so  controlled  by  statute  as  to  become  a  statutory 
remedy,^^  it  usually  retains  its  equitable  nature.^*  A  receivership 
is  not  a  proceeding  strictly  in  reni,^°  but  may  be  quasi  in  rem.^"  It 
has  been  said  to  be  analagous  to  a  corporation  sole.^^ 

III.  JURISDICTION  AND  VENUE.^^  — A.  Necessity  for  and 
Nature  of  Principal  Suit  or  Proceeding.  —  1.  Necessity  of  Suit 
for  Other  Belief.  —  The  pendency  of  a  suit  is  an  absolute  prerequisite 
to  the  appointment  of  a  receiver,^"  and,  except  in  the  case  of  an- 


V.  Wadsworth,  115  Ala.  570,  22  So. 
157.  Mass.— Ellis  v.  Boston,  H.  &  E. 
E.  Co.,  107  Mass.  1.  Va. — Beverley  v. 
Brooke,  4  Gratt.  (45  Va.)  187. 

31.  Miller  v.  Perkins,  154  Mo.  629, 
55  S.  W.  874. 

32.  U.  S. — ^Baltimore  B.  &  L.  Assn. 
V.  Alderson,  99  Fed.  489,  39  C.  C.  A. 
609.  Minn. — ^Foteom  v.  Evans,  5  Minn. 
418.  Miss. — Bank  of  Mississippi  v. 
Duncan,  52  Miss.  740.  Tex. — Williams 
V.  Watt  (Tex.  Civ.  App.),  171  S.  W. 
266.  Wash. — Grays  Harbor  Com.  Co. 
V.  Fifer,  97  Wash.  380,  166  Pac.  770. 

33.  See  supra,  I. 

34.  Mont. — Hickey  v.  Parrot  S.  &  C. 
Co.,  25  Mont.  164,  64  Pac.  330.  N.  C. 
Skinner  v.  Maxwell,  66  N.  C.  45;  Bat- 
tle V.  Davis,  66  N.  C.  252.  Ohio. 
Cincinnati,  S.  &  C.  B.  R.  v.  Sloan,  31 
Ohio  St.  1.  Tex. — Toomey  v.  First 
Mtg.  Trust  Co,  (Tex.  Civ.  App.),  177 
S.  W.  539. 

35.  U.  S. — ^Underground  Elect.  Eys. 
Co.  V.  Owsley,  176  Fed.  26,  35,  99  C. 
C.  A.  500.  Ind.— Dann  Mfg.  Co.  v. 
Parkhurst,  125  Ind.  317,  25  N.  E.  347. 
N.  J. — Eussell  V.  Myers  Exour.  Co.,  73 
N.  J.  Eq.  192,  67  Atl.  1016. 

36.  U.  S. — Underground  Elect.  Eys. 
Co.  V.  Owsley,  176  Fed.  26,  35,  99 
C.  C.  A.  500;  Etayes  v.  Columbus,  L. 
&  M.  E.  Co.,  67  Fed.  630.  La.— Bell 
V.  Chicago,  St.  L.  &  N.  O.  E.  Co.,  34 
La.  Ann.  785.  Minn. — Henning  v.  Eay- 
mond,  35  Minn.  303,  29  N.  W.  132. 
Wash.— Denny  v.  Cole,  22  Wash.  372, 
61  Pac.  38,  79  Am.  St.  Eep.  940. 

37.  McNulta  v.  Lochridge,  141  U.  S. 
327,  12  Sup.  Ct.  11,  35  L.  ed.  796; 
Baltimore  Bldg.  &  Loan  Assn.  v.  Al- 
derson, 99  Fed.  489,  39  C.  C.  A.  609; 
Smith  V.  Jones  Lbr.  &  Mere.  Co.,  200 
Fed.  647. 

38.  See  generally  the  titles  "Juris- 
diction;"  "Venue." 

For  jurisdiction  to  control  receiver- 
ship after  an  appeal,  see  infra,  V. 

39.  V.  8, — Horn  v.  Pare  Marquette 


E.  Co.,  151  Fed.  626;  In  r-e  Brant,  96 
Fed.  257.  Ala.— See  Harwell  v.  Potts, 
80  Ala.  70;  CroW'der  v.  Moone,  52  Ala. 
220.  Cal.— Murray  v.  Superior  Ct.,  129 
Cal.  628,  62  Pac.  191;  In  re  French 
Bank  Case,  53  Cal.  495,  550.  Colo. 
People  V.  Denver  Dist.  Ct.,  33  Colo. 
293,  80  Pac.  908;  Jones  v.  Bank  of 
Leadville,  10  Colo.  464,  17  Pac.  272. 
Ga. — Stone  v.  Wetmore,  42  Ga.  601. 
Idaho. — Gold  Hunter  M.  &  S.  Co.  v. 
Holleman,  3  Idaho  99,  27  Pac. 
413.  111.  —  Baker  v.  Backus'  Admr., 
32  111.  79.  Ind.  — Winona,  W.  E. 
&  S.  B.  Tract.  Co.  v.  Collins, 
162  Ind.  693,  69  N.  E.  998;  State  v. 
Union  Nat.  Bank,  145  Ind.  537,  44 
N.  E.  585,  57  Am.  St.  Eep.  209;  Press- 
ley  V.  Harrison,  102  Ind.  14,  1  N.  E. 
188.  Kan. — Guy  v.  Doak,  47  Kan.  236, 
366,  27  Pac.  968.  Mich.— Merchants ' 
&  M.  Nat,  Bank  v.  Circuit  Judge,  43 
Mich.  292;  Kimball  v.  Goodburn,  32 
Mich.  10.  Miss. — Barber  v.  Manier, 
71  Miss.  725,  15  So.  890;  Hardy  v. 
MoClellan,  53  Miss.  507.  Mo. — State 
V.  Eoss,  122  Mo.  '435,  25  S.  W.  947, 
23  L.  E.  A.  534.  N.  Y.— Kattenstroth 
V.  Astor  BanTj,  2  Duer  632.  See  In 
re  Hancock,  27  Hun  575.  Okla. — Mar- 
tin V.  Harnage,  26  Okla.  790,  110  Pac. 
781,  38  L.  E.  A.  (N.  S.)  228.  Utah. 
Popp  V.  Daisy  Gold  Min.  Co.,  27  Utah 
83,  74  Pac.  426;  Davis  v.  FlogdaflE  Co., 
2  Utah  74,  92.  Wash.— Grays  Harbor 
Com.  Co.  V.  Fifer,  97  Wash.  380,  "166 
Pac.  770.  W.  Va. — Eainey  v.  Preeport 
S.  C.  &  C.  Co.,  58  W.  Va.  424,  52 
S.  B.  528;  Baltimore  Bargain  House  v. 
St.  Clair,  58  W.  Va.  565,  52  S.  E.  660. 
Wyo. — Anderson  v.  Eiddle,  10  Wyo. 
277,  68  Pac.   829. 

Beceivership  merely  a;ncillary  or  pro- 
visional remedy,  see  supra,  J,  A. 

[a]  Unless  made  in  a  suit  pending, 
it  "is  without  jurisdiction  and  void." 
Jones  V.  Bank  of  Leadville,  10  Colo. 
464,  17  Pac.  272. 

[b]  Though  notice  or  service  is  do- 
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ciliary  receiverships,*"  the  general  rule  seems  to  be  that  the  suit  must 
be  pending  in  the  same  court  where  the  application  is  made,*^  though 
a  receiver  has  been  appointed  by  a  court  of  equity  in  aid  of  an 
action  in  another  court.*^  A  receivership  may  be  ancillary  to  another 
suit  pending  in  the  same  court.*'  A  receiver  will  not  be  appointed 
until  the  original  bill  is  actually  filed,**  and  if  made  prior  thereto, 
the  appointment  is  void.*'  If  the  main  suit  fail,*^  or  if  no  cause  of 
action  be  stated  in  the  original  bill,*^  of  course  there    can    be    no 


fective,  action  may  be  regarded  as 
pending  so  as  to  authoiize  appoint- 
ment of  a  receiver.  Hellebush  v.  Blake, 
119  Ind.  349,  21  N.  E.  976. 

40.  See  infra,  X. 

41.  Martin  v.  Harnage,  26  Okla. 
790,  110  Pac.  781,  38  L.  E.  A.  (N.  S.) 
228.  See  Colo. — Jones  v.  Bank  of 
Leadville,  10  Colo.  464,  17  Pae.  272. 
Fla. — State  v.  Jacksonville,  P.  &  M.  R. 
Co.,  15  Fla,  201.  N.  Y.— Im  re  Hancock, 
27  Hun  575.  Compare  Underground 
Elect.  Eys.  Co.  v.  Owsley,  176  Fed. 
26,  99  C.  C.  A.  500. 

[a]  Usage  of  Eptuity  Courts. — (1) 
It  iq  not  in  accordance  with  the  usage 
of  courts  of  equity  to  appoint  a  re- 
ceiver when  the  suit  is  pending,  in  a 
tribunal  other  than  the  court  in  which 
the  action  was  brought.  Martin  v. 
Harnage,  26  Okla.  790,  110  Pac.  781, 
38  L.  E.  A.  (N.  S.)  228.  (2)  "It  is 
the  l^w  of  this  state  that  courts  of 
equity  have  no  jurisdiction  to-  appoint 
a  receiver,  except  in  an  action  pend-- 
ing  in  which  the  receiver  is  desired. ' ' 
People  V.  Denver  Dist.  Ct.,  33  Colo. 
293,  80  Pac.  908;  Jones  v.  Bank  of 
Leadville,  10  Colo.  464,  17  Pae.  272. 

42.  Underground  Elect.  Eys.  Co.  v. 
Owsley,  176  Fed.  26,  99  C.  C.  A.  500. 
See  also  Slover  v.  Coal  Creek  Coal  Co., 
113  Tenn.  421,  82  S.  W.  1131,  106  Am. 
St.   Eep.   851,  68  L.  E.  A.   852. 

43.  Bluefields  8.  S.  Co.  v.  Steele,  184 
Fed.  584,  106  C.  C.  A.  564.  See  State 
V.  Jacksonville,  P.  &  M.  E.  Co.,  15 
Fla.  201^ 

44.  Ala.-^Crowder  v.  Moone,  52  Ala. 
220.  Idaho.— Gold  Hunter  M.  &  S.  Co. 
V.  Holleman,  3  Idaho  99,  27  Pac.  413. 
Tex.— Webb  v.  Allen,  15  Tex.  Civ. 
App.  605,  40  S.  W.  342. 

45.  Ala.— Harwell  v.  Potts,  80  Ala. 
70.  Idaho.— Gold  Hunter  M.  &  S.  Co. 
V.  Holleman,  3  Idaho  99,  27  Pac.  413. 
Ind. — State  V.  Union  Nat.  Bank,  145 
Ind.  537,  44  N.  B.  585,  57  Am.  St. 
Eep.  209;  Pressley  v.  Harrison,  102 
Ind.  14,  1  N.  E.  188.     Kan.— Guy  i). 
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Doak,  47  Kan.  236,  366,  27  Pae.  968. 
Miss. — Hardy  v.  McClellan,  53  Miss. 
507.  Utah.— Popp  ».  Daisy  Gold  Min. 
Co.,  27  Utah  83,  74  Pac.  426.  W.  Va. 
Baltimore  Bargain  House  v.  St.  Claix, 
58  W.  Va.  565,  52  S.  E.  660. 

Compare  Scott  v.  Cox,  30  Tex.  Civ. 
App.  190,  70  Si  W:  802. 

[a]  A  subsequent  filing  of  the  bill 
(1)  does  not  validate  the  appointment. 
Harwell  v.  Potts,  80  Ala.  70.  (2)  But 
an  order,  of  confirmation,  after  the 
pendency  of  the  suit,  is  binding.  An- 
derson V.  Eiddle,  10  Wyo.  277,  68  Pac. 
829. 

[b]  An  agreement  ef  counsel  that 
the  appointment  shall  not  take  effect 
until  the  commencement  of  suit,  does 
not  give  the  appointment  validity. 
Popp  V.  Daisy  Gold  Min.  Co.,  27  Utah 
83,  74  Pac.  426. 

46.  People  v.  Denver  Dist.  Ct.,  33 
Colo.  293,  80  Pac.  908;  Robinson  v. 
Cleveland  City  E.  Co.,  7  X)hio  Dec. 
312,  5  Ohio  N.  P.  293.  But  see  Gold- 
smith V.  Fletcheimer,  16  Ky.  L.  Rep. 
432,  28  S.  W.  21. 

47.  La.  —  Saxon  v.  Southwestern 
Brick  &  Tile  Mfg.  Co.,  113  La.  637, 
37  So.  540.  Mo, — Price  v.  Bankers' 
Trust  Co.,  178  S.  W.  745;  Cantwell  v. 
Lead  Co.,  199  Mo.  1,  97  S.  W.  167; 
Pullis  V.  Pullis,  157  Mo.  565,  57  S.  W. 
1095.  Mont.  —  Benepe-Owenhouse  Co. 
V.  Scheidegger,  32  Mont.  424,  80  Pae. 
1024.  Tex. — Williams  v.  Watt  (Tex. 
Civ.  App.),  171  S.  W.  266;  Farwell 
V.  Babeock,  27  Tex.  Civ.  App.  162,  65 
S.  W.  509, 

[a]  "It  is  not  only  essential  that 
the  petition  should  state  grounds  call- 
ing for  the  appointment  of  a  rteeiver 
to  take  charge  of  the  property  in- 
volved in  the  litigation,  but  it  should 
also  show  upon  its  face  an  independent 
cause  of  action  within  the  jurisdiction 
of  the  court."  Toomey  v.  First  Mtg. 
Trust  Co.  (Tex.  Civ.  App.),  177  S.  "W. 
539,  qmting  from  Style  v.  Lantrip,  171 
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receiver,  though  technical  accuracy  in  pleading  is  not  required.*' 
2,  Nature  of  Principal  Suit,  —  The  principal  claim  must  be  equit- 
able in  its  nature,*'  unless  it  has  been  reduced  to  judgment,^"  in 
which  event  a  receiver  may  be  appointed  in  aid  of  the  execution.^^ 
The  statutes  frequently  determine  the  class  of  actions  in  which  a 
receiver  may  be  appointed,®^  and  may  authorize  receiverships  in 
actions  at  law,^^  or  in  other  cases  not  embraced  in  the  equity  prac- 
tice,°*  and  courts  generally  refuse  to  go  beyond  the  terms"  of  such 
provisions  in  departing  from  the  equity  practice.""  Except  when 
authorized  by  statute,  a  court  of  equity  may  not  entertain  a  suit  to 
dissolve  a  corporation  and  to  that  end  appoint  a  receiver."^  Many 
statutes  contain  the  provision  that  in  addition  to  the  instances  named, 
receivers  may  be  appointed  in  all  other  cases  where  they  have  here- 
tofore been  appointed  by  the  usage  of  equity;"^  but  if  restrictions 
are  proAdded  in  ^;he  statute,  these  are  conclusive."*    A  receiver  is  not 


S.   W.    786;    Hermann  v.   Thomas,   143 
S.  W.  195. 

48.  Ala. — Ex  parte  Walker,  25  Ala. 
81.  Wash. — Belding  v.  Washington 
Cornice  Co.,  36  Wash.  549,  79  Pac.  37. 
Eug. — Evans  v.  Coventry,  5  De  G.  M. 
&  G.  911,  a  Eq.  Eep.  545,  43  Eng.  Ee- 
print  1125. 

49.  Xf.  S. — Kennedy  v.  Indianapolis, 
C.  &  L.  B.  Co.,  3  Fed.  97,  2  Flip,  704. 
Cal. — San  Jose  Safe-Deposit  Bank  v. 
Bank  of  Madera,  121  Cal.  539,  543, 
54  Pae,  83,  270;  Smith  v.  Superior  Ct., 
97  Cal.  348,  32  Pac,  322.  Colo.— See 
People  V.  Denver  Dist,  Ct,,  33  Colo. 
293,  80  Pac.  908.  lU.— Gauer  v.  Voltz, 
190  111.  App.  189.  Mich,— See  Brown 
V.  Ring,  77  Mich,  159,  43  N,  W.  770, 
1152,  Pa. — See  Hogsett  v.  Thompson, 
258  Pa,  85,  101  Atl.  941;  In  re 
Schlecht's  Appeal,  60  Pa.  172.  Temi. 
Slover  V.  Coal  Creek  Coal  Co.,  113 
Tenn.  421,  82  S.  W,  1131,  106  Am, 
St,  Eep,  851,  68  L,  E.  A,  852. 

50.  Barber  «.  International  Co.,  73 
Conn,  587,  48  Atl.   758. 

[a]  An  allowance  by  the  prohate 
court  of  a  claim  amounts  to  a  judg- 
ment against  the  state.  Underground 
Elect,  Ey,  Co,  v.  Owsley,  176  Ted.  26, 
99  C.  C.  A.  500. 

51.  Ahlhauser  v.  Doud,  74  Wis.  400, 
43  N,  W,  169.  See  Eose  v.  Bevan, 
10  Md.  466,  69  Am.  Dec.  170;  Beam 
V.  Bennett,  51  Mich.  148,  16  N.  W. 
31U 

52.  Ind. — ^Bitting  v.  Ten  Eyck,  85 
Ind.  357.  Kan. — Hottenstein  v.  Con- 
rad, 9  Kan.  435.  Tex. — ^Bond-Eeed 
Hdw.  Co.  i;.  Walsh  (Tex,  Civ,  App,), 
181  S.  W.  248;   Waters-Pierce  Oil  Co. 


V.   State,   47   Tex.   Civ.   App.   299,   105 
S.  W.  851. 

53.  Jones  v.  Graves,  20  Iowa  596; 
Union  Boom  Co.  v.  Samish  Boom  Co., 
33  Wash.  144,  74  Pac.  53. 

54.  People  v.  Denver  Dist,  Ct.,  33 
Colo.  293,  80  Pac.  908. 

55.  Cal. — State  Inv,  &  Ins,  Co,  v. 
Superior  Ct.,  101  Cal.  135,  35  Pac.  549, 
Colo, — People  v.  Denver  Dist,  Ct.,  33 
Colo.  293,  80  Pac.  908.  111.— Coquard 
V.  Nat.  Linsefed  Oil  Co.,  171  111.  480, 
49  N.  E.  563;  Wheeler  v.  Pullman  I. 
&  8.  Co.,  143  III.  197,  32  N.  E.  420, 
17  L.  E.  A.  818.  Wash.— State  v. 
Superior  Court,  15  Wash.  668,  47  Pac. 
31,  55  Am.  St.  Eep.  907,  37  L,  E,  A. 
111. 

56.  See  supra,  II,  and  the  title 
'■'Winding  up  Corporations. " 

[a]  A  creditor's  hill  is  one  of  the 
exceptions  to  the  rule  that  equity  will 
not  wind  up  an  insolvent  corporation 
and  permit  creditors  to  reach  assets 
beyond  the  reach  of  the  court,  Penn- 
sylvania Steel  Co.  V.  New  Tork  City 
Ey.  Co.,  198  Fed.  721,  117  C.  C.  A. 
503. 

57.  Cal.  —  Bateman  v,  Superior 
Court,  54  Cal.  215,  Colo. — People  v. 
Denver  Dist.  Ct.,  33  Colo.  293,  80  Pac. 
908,  Ind,— Bitting  v.  Ten  Eyck,  85 
Ind,  357;  Connelly  v.  Dickson,  76  Ind. 
440.  Mont. — State  v.  Eighth  Judicial 
Dist.  Ct.,  14  Mont.  577,  37  Pac.  969. 
N.  D. — Graridin  v.  La  Bar,  2  N.  D. 
206.  Tex. — ^De  Barrera  v.  Frost,  33 
Tex,  Civ.  App.  580,  77  S.  W.  637. 
Utah. — Davis  V.  Flagstaff  Silver  Min. 
Co.,  3  Utah  74. 

58.  Cal. — First  Nat.  Bank  of  Au- 
burn  V.  ^Superior    Ct.,    12     Gal.    App. 
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appointed  in  a  simple  action  for  debt,^^  where  plaintiff  has  no  lien, 
or  interest  in  the  property  itself,""  the  remedy  being  at  law  in  such 
cases.°^  A  receivership  may  be  granted  as  an  incident  to  an  in- 
junction/^ and  receivers  have  been  appointed  for  estates  of  deceased 
persons,*'  when  necessary  to  the  preservation  of  the  property,'*  and 
they  may  replace  personal  representatives  who  have  been  guilty  of 
misconduct  or  of  wasting  the  property. "•  Receivership  is  improper  in 
a  contest  for  a  public  ofQ.ce,"  though  receivers  have  been  appointed  to 
collect  fees  from  a  public  office,  where  the  plaintiff  had  an  interest 
in  such  fees."'    While  a  receiver  may  be  appointed  in  an  action  to 


335,  107  Pac.  322.  Colo. — People  v. 
Denver  Dist.  Ct.,  33  Colo.  293,  80  Pac. 
908.  Idaho. — Sweeny  ii.  Mayhew,  6 
Idaho  455,  56  PAc.  85.  Kan. — Hotten- 
steiu  V.   Conrad,  S   Kan.   435. 

59.  See   infra,   TV,   A. 

60.  U.  S.— Davis  v.  Hayden,  238 
Ted.  734,  151  C.  C.  A.  584;  Maxwell 
&  McDaniels,  184  Fed.  311,  106  C.  C. 
A.  453;  Union  Mut.  Life  Ins.  Co.  v. 
Union  Mills  Plaster  Co.,  37  Fed.  286, 
3  L.  E.  A.  90.  Ga. — Virginia-Carolina 
Chem.  Co.  v.  Provident  Sav.  L.  A'ssn. 
Soc,  126  Ga.  50,  54  8.  E.  926;  Walker 
V.  Zorn,  50  Ga.  370.  Ind.— State  v. 
Union  Nat.  Bank,  145  Ind.  537,  44  N. 
E.  585,  57  Am.  St.  Rep.  209.'  la. 
Smith  V.  Sioux  City  Nursery  &  Seed 
Co.,  109  Iowa  51,  79  N.  W.  457;. 
Wallace  v.  Pierce-Wallace  Pub.  Co.,  101 
Iowa  313,  70  N.  W.  216,  63  Am.  St. 
Eep.  389,  38  L.  R.  A.  122.  Md.— Rich 
V.  Levy,  16  Md.  74;  Uhl  v.  Dillon, 
10  Md.  500,  69  Am.  Dec.  172.  N.  Y. 
Adee  v.  Bigler,  81  N.  Y.  349;  Crippen 
V.  Hudson,  13  N.  Y.  161.  Ohio.— .Calla- 
han V.  Consumers'  lee,  etc.  Co.,  13 
Ohio  C.  C.  479,  7  Ohio  Cir.  Dec.  349. 
Tex. — Cahn  v.  Johnson,  12  Tex.  Civ. 
App.  304,  33  S.  W.  1000;  New  Birm- 
ingham Iron  &  Land  Co.  v.  Elevens, 
12  Tex.  Civ.  App.  410,  34  S.  W.  828. 
Wash. — Blum  V.  Eowe,  98  Wash.  683, 
168  Pac.  781,  L.  R.  A.  1918C,  630. 
Wis. — Ahlhauser  v.  Doud,  74  Wis.  400, 
43  N.  W.  169. 

61.  Morton  v.  Graflin,  68  Md. 
545,  13  Atl.  341,  15  Atl.  298;  Uhl 
V.  Dillon,  10  Md.  500,  69  Am.  Dee. 
172. 

62.  XT.  S.— Elk  Fork  Oil  &  Gas  Co. 
V.  Foster,  99  Fed.  495,  39  C.  C.  A. 
615;  American  Steel  Foundries  v.  Chi- 
cago, E.  I.  &  P.  Ry.  Co.,  231  Fed. 
1003.  Del. — Gray  v.  Council,  9  Del. 
Ch.  171,  79  Atl.  735.  Ind.— Columbian 
Athletic  Club  v.  State,  143  Ind.  98,  40 
N.   E.   914,   28  L.   R.   A.   727,  52   Am, 

Vol.  XXU 


St.  Rep.  407.     N.  Y.— Kirby  v.  Kirby, 

i  1  Paige  261. 

\  [a]  The  power  to  appoint  a  r»- 
ceiver  in  an  injunction  suit  is  a  neces- 
sary incident  to  the  power  to  enjoin. 
Elk  Pork  Oil  &  Gas  Co.  v.  Foster,  99 
Fed.    495,    39    C.    C.    A.    615;    Gray   v. 

[  Council    of   Town    of   Newark,   9   Del. 

■  Ch.   171,  79  Atl.   735. 

63.  U.  S. — Underground  Elect.  Rys. 
Co.  V.  Owsley,  176  Fed.  26,  99  C.  C. 
A.  500;  Ball  V.  Tompkins,  41  Fed.  486. 
Md.— Cole  V.  O'Neill,  3  Md.  Ch.  174. 
N.  J. — McArthur  v.  Clavin,  72  N.  J. 
Eq.  642,  66  Atl.  599;  Flagler  v.  Blunt, 
32  N.  J.  Eq.  518.  Eng.— King  v.  King, 
62  Ves.  Jr.  172,  31   Eng.   Reprint  997. 

[a]  Pending  probate  proceedings  a 
receiver  may  be  appointed.  Under- 
ground Elect.  Rys.  Co.  v.  Owsley,  176 
Fed.  26,  99  C.  C.  A.  500. 

64.  Underground  Elect.  Rys.  Co.  v. 
Owsley,  176  Fed.  26,  99  C.  C.  A.  500. 

[a]  In  coutroTersles  over  probate 
of  will,  it  is  proper  to  appoint  a  re- 
ceiver to  prevent  waste  of  property. 
McCarter  v.  Clavin,  ,72  N.  J.  Eq.  642, 
66  Atl.  599. 

65.  U.  S.— Ball  V.  Tompkins,  41 
Fed.  486.  Ala. — Werborn's  Admr.  v. 
Kahn,  93  Ala.  201,  9  So.  729;  Randle 
V.  Carter,  62  Ala.  95.  Ga.- Harrup  v. 
Winslet,  37  Ga.  655.  S.  C— Harmon 
V.  Wagener,  33  S.  C.  487,  12  S.  E.  98. 
Wis. — Gunn  v.  Blair,  9  Wis.  352. 

[a]  For  manifest  danger  of  irrep- 
arable loss,  a  receiver  may  replace  an 
administrator.  Werborn's  Admr.  ». 
Kahn,  93  Ala.  201,  9  So.  729;  Harrup 
V.  Winslet,  37  Ga.  655. 

66.  Stone  v.  Wetmore,  42  Ga.  601; 
Tappan  v.  Gray,  9  Paige  (N.  Y.)  507; 
People  ex  rel.  Wood  v.  Draper,  24  Barb. 
(N.  Y.)  265,  4  Abb.  Pr.  333,  14  How. 
Pr.   233. 

67.  Ind.— Cheek  v.  Tilley,  31  Ind. 
121.  Wash.— Stern  v.  State  Board  of 
Dental  Exmrs.,  50  Wash.  100,  96  Pac. 
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recover  land,"  a  court  of  equity  is  extremely  adverse  to  interfering 
with  the  possession  of  a  defendant  claiming  under  a  title  regular 
on  its  face." 

B.  In  What  Court.  —  1.  Generally.  —  The  power  to  appoint 
receivers  is  inherent  in  courts  of  equity,'"  but  is  not  possessed  by 
strictly  law  courts,'^  except  by  aid  of  the  statutes.'^  Hence  such 
courts  as  the  county  court,''  probate  court,'*  court  of  common  pleas,'" 
and  other  inferior  courts,"  generally  do  not  have  the  power  to  ap- 
point receivers.  In  some  states  the  appellate  court  may  make  the 
appointment,"  while  in  others  they  have  no  such  authority.'*  There 
are  instances  wherein  the  appellate  courts  have  refused  to  make  such 


693.  Eng. — Palmer  v.  Vaughan,  3  Swan 
173,   36  Eng.   Reprint   818. 

68.  Webb  v.  Van  Zandt,  16  Abb. 
Pp.  (N.  T.)  314;  Ten  Broeck  v.  Or- 
chard, 74  N.  C.  409. 

69.  U.  S.— Polk  V.  United  States,  233 
Ped.  177,  147  G.  C.  A.  183.  Pa.— Im  re 
Schleeht's  Appeal,  60  Pa.  172.  Eng. 
Talbot  V.  Hope  Scott,  4  Kay  &  Johns. 
Ch.   96,   70   Eng.   Eeprint  40. 

[a]  Three  conditious  are  necessary 
to  justify  such  a  receivership:  (1)  im- 
minent danger  of  deterioration  or 
waste,  (2)  that  plaintiff  will  suffer  ir- 
reparable loBS  thereby,  (3)  .a  strong 
probability,  apparent  from  the  plead- 
ings and  preliminary  proof,  that  the 
plaintiff  will  recover.  Polk  v.  United 
States,  233  Fed.  177,  147  C.  C.  A.  183. 

70.  TJ.  S. — Shinney  v.  North  Amer- 
ican Sav.  L.  &  B.  Co.,  97  Ped.  9.  Del. 
Gray  v.  Council  of  Town  of  Newark, 
9  Del.  Ch.  171,  79  Atl.  735.  Ky. 
Cochran  v.  Simmons,  177  Ky.  562,  197 
S.  W.  930.  Minn. — Polsom  v.  Evans, 
5  Minn.  418.  N.  Y. — Lathers  v.  Ham- 
lin, 102  Misc.  563,  170  N.  Y.  Supp. 
98.  N.  C— Battle  v.  Davis,  66  N.  C. 
252;  Skinner  v.  Maxwell,  66  N.  C. 
45.  Tex. — ^Lauriane  v.  Ashe,  191  S.  W. 
563. 

[a]  The  common  law  power  (1)  to 
appoint  receivers  is  a  prerogative  of 
equity  courts  in  aid  of  their  juris- 
diction. Lathers  v.  Hamlin,  102  Misc. 
563,  170  N.  Y.  Supp.  98.  _  (2)  It  pro- 
ceeds from  the  jurisdiction  of  the 
cause.  Lauriane  v.  Ashe  (Tex.),  191 
S.   W.  563. 

71.  Kennedy  v.  Indianapolis,  C.  & 
L.  E.  Co.,  3  Ped.  97,  2  Flip.  704; 
Cochran  v.  Simmons,  177  Ky.  562,  197 
S.  W.  930;  Eeed  v.  Taylor,  25  Ky. 
L.  Eep.  1793,  78  S.  W.   892. 

[a]  A  circuit  court,  being  a  special 
court  created   by   the  legislature,  has 


no  power,  under  the  constitution,  to 
appoint  a  receiver.  Battery  Park 
Bank  v.  Western  Carolina  Bank,  127 
N.  C.  432,  37  S.  B.  461;  Ehyne  v. 
Lipseombe,  122  N.  0.  650,  29  S.  E. 
57. 

72.  Cincinnati,  S.  &  C.  E.  E.  Co. 
V.  Sloan,  31  Ohio  St.  1;  Second  Ward 
Bank  v.  Upman,  12  Wis.  499. 

73.  Euthrauff  v.  Kresz,  13  Cal.  639; 
Cochran  v.  Simmons,  178  Ky.  402,  199 
S.  W.  66. 

74.  Miss. — Scott  V.  Searles,  5  Smed. 
&  M.  25.  Okla. — Garrett  v.  London  & 
L.  P.  Ins.  Co.,  15  Okla.  222,  81  Pac. 
421.  Pa. — Power  «.  Grogan,  232  Pa. 
387,  81  Atl.  416. 

75.  Hogsett  V.  Thompson,  258  Pa. 
85,  101  Atl.  941. 

[a]  By  statute,  the  court  of  com- 
mon pleas  may  appoint  a  receiver. 
Cincinnati  S.  &  C.  E.  E.  Co.  v.  Sloan, 
31  Ohio  St.  1, 

76.  Reed  v.  Taylor,  25  Ky.  L.  Eep. 
1793,  78  S.  W.  892. 

77.  Idaho. — Chemung  Min.  Co.  v. 
Hanley,  11  Idaho  302,  81  Pac.  619. 
Kan. — State  ex  rel.  Jackson  v.  An- 
heuser-Busch Brew.  Assn.,  76  Kan. 
184,  90  Pac.  777.  Neb.— Eastman  v. 
Cain,  45  Neb.  48,  63  N.  W.  123.  See 
Fitzgerald  v.  Fitzgerald  &  M.  C.  Co., 
44  Neb.  463,  62  N.  W.  899.  Ohio. 
Cincinnati  S.  &  C.  E.  E.  Co.  v.  Sloan, 
31  Ohio  St.  1.  Tenn. — West  v.  Weav- 
er, 3  Heisk.  589;  Kerr  v.  White,  7 
Baxt.  394. 

78.  Ga. — See  May  v.  Printup,  59 
Ga.  128.  N.  J. — Oehme  v.  Eucklehaus, 
50  N.  J.  L.  84,  11  Atl.  145.  Va.— Fred- 
euheim  v.  Eohr,  87  Va.  764,  13  S.  E. 
193,  266.  See  Virginia,  T.  &  C.  Steel 
&  Iron  Co.  V.  Wilder,  88  Va,  942,  14 
S.  E.  806. 

[al  "It  would  be  very  Incon- 
venient— almost  impracticable — ^for  the 
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appointments  without  determining  their  power  to  do  so."  The  whole 
subject  of  jurisdiction  of  courts  to  grant  receiverships  is  frequently 
controlled  by  statute,*"  including  the  authority  of  a  judge  to  make 
the  appointment  at  chambers.*^  This  authority  is  denied  in  some 
states,*^  but  in  others  the  authority  of  a  state  judge  to  make  an 
appointment  in  vacation  is  upheld/'  A  federal  judge  in  chambers 
may  make  such  appointment.**    ■ 

2.  Conctirrent  and  Conflicting  Jurisdiction.  —  Of  two  courts  hav- 
ing concurrent  jurisdiction,  such  as  a  state  and  a  federal  court,  the 
first  to  acquire  jurisdiction  of  the  res  retains  it  till  the  litigation 
ends,*°  though  its  receiver  was  not  the  first  to  gain  actual  possession 


supreme  court  to  pass  such  inter- 
locutory orders  as  the  appointment  of 
receivers."  May  v.  Printup,  59  Ga. 
128. 

79.  Pacific  E.  Co.  v.  Ketchum,  95 
TJ.  S.  1,  24  li.  ed.  347;  Coleman  v. 
Fisher,  66  Ari.  43,  48  S.  W.  807. 

80.  Ga. — Kimbraugix  v.  Orr  Shoe 
Co.,  98  Ga.  537,  25  S.  E.  576.  lU. 
Myres  v.  Frankenthal,  55  111.  App. 
390.  la. — Smith  v.  Dayton,  94  Iowa 
102,  62  N.  W.  650.  N.  O;— Eoper 
Lumb.  Co.  V.  Wallace,  93  N.  C.  22. 
Tenn. — Troughber  v.  Akin,  109  Tenn. 
451,  73  S.  W.  118;  Enochs  v.  Wil-son, 
11  Lea  228.  Wis.— Second  Ward  Bank 
V.  ITpmann,  12  Wis.  499. 

81.  Horn  v.  Pere  Marquette  E.  Co., 
151  Fed.  626;  Walters  v.  Anglo-Amer- 
ican M.  &  T.  Co.,  50  Fed.  316. 

82.  Hammock  v.  Loan  &  Trust  Co., 
105  U.  S.  77,  26  L.  ed.  1111;  Newman 
V.  Hammond,  46  Ind.  119.  See  16 
Standard  Peoc.  624. 

83.  Ala. — Moritz  v.  Miller,  87  Ala. 
331,  6  So.  269.  Oal.— Eeal  Estate  As- 
sociates V.  Superior  Court,  60  Cal.  223. 
Mias. — Alexander  v.  Manning,  58  Miss. 
634.  Mo. — State  v.  Eoss,  122  Mo.  435, 
25  S.  W.  947,  23  L.  E.  A.  534;  Cox 
V.  Volkert,  86  Mo.  505.  S.  C— Pelzer 
V.  H»ghe3,  27  S.  C.  408,  3  S.  E.  781; 
Kilgore  v.  Hair,  19  S.  C.  486.  Va. 
Smith  V.  Butcher,  28  Gratt.  (69  Va.) 
144. 

See  16  Standard  Proc.  624. 

84.  Horn  v.  Pere  Marquette  E.  Co., 
151  Fed.  626. 

85.  TJ.  S. — Shields  v.  Coleman,  157 
TJ.  S.  168,  15  Sup.  Ct.  570,  39  L.  ed. 
660;  Garner  v.  Southern  M.  B.  &  L. 
Assn.,  84  Fed.  3,  28  C.  C.  A.  381; 
Judd  17.  Bankers'  &  Merchants'  Tel. 
Co.,  31  Fed.  182,  24  Blatchf.  420; 
Hamilton  v.  Chouteau,  6  Fed.  339,  2 
MeCrary  509;  Union  Trust  Co.  v.  Eock- 
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ford,  E.  I.  &  St.  L.  E.  Co.,  6  Biss. 
197,  24  Fed.  Cas.  No.  14,401;  Sedg- 
wick V.  Menck,  6  Blatohf.  156,  21  Fed. 
Cas.  No.  12,616.  But  see  Buck  v. 
Piedmont  &  A.  Life  Ins.  Co.,  4  Fed. 
849.  Fla. — State  v.  Jaotsjnville,  P.  & 
M.  E.  Co.,  15  Fla.  201.  Ga.— May  v. 
Printup,  59  Ga.  128.  Mich. — Eogers 
■V.  Chippewa  Cir.  Judge,  135  Mich.  79, 
97  N.  W.  154.  N.  Y.— McCarthy  v. 
Peake,  18  How.  Pr.  138,  9  Abb.  Pr. 
164;  Conover  v.  The  Mayor,  25  Barb. 
513,  524;  Storm  v.  Waddell,  2  Saudf. 
Ch.  494;  Watkins  v.  Pinkney,  3  Edw. 
Ch.  533.  N.  C— Young  v.  EoUins,  85 
N.  C.  485.  Ohio.— Spinning  v.  Ohio 
Life  Ins.  &  Trust  Co.,  2  Disn.  336,  13 
Ohio  Dec.  206.  are. — Thompson  v.  Hol- 
laday,  15  Ore.  34,  14  Pac.  725.  Tex. 
See  Kansas  City,  M.  &  O.  E.  Co.  v. 
Latham  (Tex.  Civ.  App.),  182  S.  W. 
717.  Wis. — Northwestern  Iron  Co.  v. 
Lehigh  C.  &  L  Co.,  92  Wis.  487,  66 
N.  W.  515;  Milwaukee  &  St.  P.  E. 
Co.  V.  Milwaukee  &  M.  E.  Co.,  20  Wis. 
165,  88  Am.  Dec.  735. 

Compare  Carter  v.  Dime  Sav.  Bank, 
61  Neb.  587,  86  N.  W.  29.  See  17 
Stanbakd  Pkoc.  818. 

[a]  The  commencement  of  suit  with 
the  purpose  of  having  the  property 
administered  for  the  benefit  of  those 
interested  therein  gives  jurisdiction  of 
the  res.  TJ.  S. — Illinois  Steel  Co.  v. 
Putnam,  68  Fed.  515,  15  C.  C.  A.  556; 
Dillon  V.  Oregon  Short  Line,  etc.  E. 
Co.,  66  Fed.  622.  Ga. — May  v.  Printup, 
59  Ga.  128.  Mo.— State  v.  Eoss,  122 
Mo.  435,  25  S.  W.  947,  23  L.  E.  A. 
534.  Ter. — Eiesner  v.  Gulf,  Colorado 
&  S.  F.  E.  Co.,  89  Tex.  656,  36  S.  W. 
53,  59  Am.  St.  Eep.  84,  33  L.  E.  A. 
171.  Wis.— Northwestern  Iron  Co.  v. 
Lehigh  C.  &  L  Co.,  92  Wis.  487.  66 
N.  W.  515. 

[b]  Though  the  bill    is    imperfect 
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pf  the  property.^'  Hence  if  a  court  having  jurisdiction  has  already 
appointed  a  receiver,*'  or  has  acquired  control  of  the  res  for  one 
purpose,  a  second  court  will  decline  to  interfere  by  receiver,  or  to 
take  jurisdiction,^*  so  long  as  the  first  court  retains  possession  of  the 


and  must  be  amended,  jurisdiction  may 
attach.  Gaylord  v.  Ft.  Wayne,  M.  & 
C.  B.  Co.,  6  Biss.  (U.  S.)  286,  10  Fed. 
Cas.  No.  5,284. 

86.  U.  S.— Palmer  v.  State,  212  U. 
S.  118,  29  Sup.  Ct.  230,  53  L.  ed.  435; 
Holland  Trust  Co.  v.  International  B. 
&  T.  Co.,  85  Fed.  865,  29  C.  C.  A. 
460;  Adams  v.  Trust  Co.,  66  Fed.  617, 
15  C.  C.  A.  1;  Lewis  v.  American  N.  S. 
Co.,  119  Fed.  391;  Union  Trust  Co. 
V.  Eockford,  E.  I.  &  St.  L.  E.  Co., 
6  Biss.  197,  -24  Fed.  Cas.  No.  14,401; 
Gaylord  v.  Ft.  Wayne  M.  &'C.  E.  Co., 
6  Biss.  286,  10  Fed.  Cas.  No.  5,284. 
N.  T. — People  v.  Central  City  Bank, 
53  Barb.  412,  35  How.  Pr.  428.  N.  0. 
Worth  V.  Piedmont  Bank,  121  N.  C. 
343,  28  S.  E.  488;  Young  v.  Eollins, 
85  N.  C.  485.  Wis. — Northwestern 
Iron  Co.  V.  Lehigh  C.  So  I.  Co.,  92 
Wis.  487,  66  N.  W.  515. 

Compare  East  Tenn.  V.  &  G.  E.  E. 
Co.  «.  Atlanta  &  F.  E.  Co.,  49  Fed. 
608,  15  L.  E.  A.  109. 

87.  TJ.  S. — Sullivan  v.  Algrem,  160 
Fed.  366,  87  C.  C.  A.  318;  Appleton 
Waterworks  Co.  f.  Central  T.  Co.,  93 
Fed.  286,  35  C.  C.  A.  302;  Adams  v. 
Trust  Co.,  66  Fed.  617,  15  C.  C.  A. 
1;  Eobinson  v.  Mutual  E.  L.  Ins.  Co., 
1 62  Fed.  794;  Judd  v.  Bankers'  & 
Merchants'  Tel.  Co.,  31  Fed.  182,  24 
Blatohf.  420;  Gaylord  v.  Ft.  Wayne 
M.  &  C.  E.  Co.,  6  Biss.  286,  10  Fed. 
Cas.  No.  5,284.  Ga. — May  v.  Printup, 
59  Ga.  128.  Mich. — Eogers  v.  Chip- 
pewa Circuit  Judge,  135  Mich.  79,  97 
N.  W.  154.  Pa.— Tenth  Nat.  Bank  v. 
Construction  Co.,  227  Pa.  354,  76  Atl. 
67,  136  Am.  St.  Eep.  884.  Tex.— Bon- 
ner V.  Hearne,  75  Tex.  242,  12  S.  W. 
38. 

[a]  Impropriety  of  first  appolnt- 
meut  does  not  affect  the  court's  right 
to  control.  Bonner  v.  Hearne,  75  Tex. 
242,  12  S.  W.  38. 

[b]  If  a  second  receiver  Is  ap- 
pointed by  a  chancellor  without  knowl- 
edge ef  the  prior  appointment,  the 
first  receiver  should  apply  for  a  revo- 
cation of  the  later  order.  May  v. 
Printup,  59  Ga.  128.  See  also  Wilmer 
V.  Atlanta  &  E.  A.  L.,E.  Co.,  2  Woods 
(U.  S.)   426,  30  Fed.  Cas.  No.  17,775. 


[e]  As  between  state  courts  the 
same  rule  applies.  Cal. — Fischer  v. 
Superior  Court,  110  Cal.  129,  42  Pac. 
561.  Mass. — Stearns  v.  Stearns,  16 
Mass.  167.  N.  Y.— O'Mahony  v.  Bel- 
mont, 5  Jones  &  S.  380;  McCarthy 
V.  Peake,  18  How.  Pr.  138,  9  Abb. 
Pr.  164.  Ohio.— Pugh  v.  Brown,  19 
Ohio  202. 

88.  U.  S.— Heidritter  v.  Elizabeth 
Oil-Cloth  Co.,  112  U.  S.  294,  305,  5 
Sup.  Ct.  135,  28  L.  ed.  729;  Holland 
Trust  Co.  V.  International  B.  &  T.  Co., 
85  Fed.  865,  29  C.  C.  A.  460.  Ga. 
May  V.  Printup,  59  Ga.  128.  Mo. 
Eoyers  &  Baldwin  Hardware  Co.  v. 
Building  Co.,  132  Mo.  442,  34  S.  W. 
57,  53  Am.  St.  Eep.  494,  31  L.  E.  A. 
335.  Neb. — Carter  v.  Dime  Savings 
Bank,  61  Neb.  587,  86  N.  W.  29.  N.  0. 
Worth  V.  Piedmont,  121  N.  C.  343,  28 
S.  E.  488. 

[a]  Where  the  objects  of  the  suit 
are  different,  (1)  the  rule  does  not 
always  apply.  Wilmer  v.  Atlanta  & 
E.  A.  L.  E.  Co.,  2  Woods  426,  30  Fed. 
Cas.  No.  17,775.  (2)  A  receivership 
in  creditors'  and  stockholders'  proceed- 
ings against  a  corporation  may  not 
preclude  a  statutory  receivership  pro- 
ceeding by  the  state  to  dissolve  and 
wind  up  a  corporation's  affairs.  N.  Y. 
Herring  v.  New  York,  L.  E.  &  W.  E. 
Co.,  105  N.  Y.  340,  12  N.  E.  763. 
Pa. — In  re  Kittaning  Ins.  Co.,  146  Pa. 
102,  23  Atl.  336.  S.  C— State  v.  Port 
Eoyal  &  A.  Ey.  Co.,  45  S.  C.  470,  23 
S.  B.  383.  Compare  Eobinson  v. 
Mutual  E.   L.   Ins.   Co.,  162  Fed.   794. 

[b]  A  receivership  in  insolvency 
proceedings  gives  the  court  making 
the  appointment  exclusive  jurisdiction 
for  all  purposes.  Haines  v.  Buckeye 
Wheel  Co.,  224  Fed.  289,  297,  139  C.  C. 
A.  525;  State  ex  rel.  Pope  v.  Germania 
Bank,  103  Minn.  129,  143,  114  N.  W. 
651. 

[c]  By  granting  an  injunction  a 
court  may  obtain  control  of  the  prop- 
erty. Carter  v.  Dime  Savings  Bank, 
61  Neb.  587,  86  N.  W.  29. 

i[d]  A  proceeding  to  foreclose  a 
lien  subjects  the  property  to  the  juris- 
diction of  the  court,  and  until  ex- 
hausted,   no    other   court   may    assume 
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res.*'  Any  interference  by  a  receiver  subsequently  appointed  by 
another  court  may  be  enjoined,  or  punished  as  contempt.^"  If  a  re- 
ceivership is  necessary  in  a  second  action,  the  same  receiver  should 
generally  be  appointed,'^  and  this  practice  is  frequently  adopted  to 
avoid  complications,®^  but  another  court  cannot  interfere  in  the  control 
of  the  property  by  appointing  the  same  receiver  in  the  subsequent 
proceeding.*'  A  receiver  appointed  by  an  equity  court  in  aid  of  an 
action  in  another  court  is  not  in-  conflict  therewith,  but  in  aid.'*  If, 
however,  the  first  appointment  was  without  jurisdiction,  that  of-  the 
second  court  is  no  interference.'"  A  state  court  retains  its  control 
by  receivership,  though  bankrupt  proceedings  are  subsequently  in- 
stituted in  the  federal  court. "^ 

C.    Over  the  Subject  Matter  or  Res.  —  1.  Generally.  —  Not  only 
is  jurisdiction  of  the  action  necessary,''   but  the   court  is  without 


control  by  a  receivership.  Rogers  & 
Baldwin  Hardware  Co.  v.  Building  Co., 
132  Mo.  442,  34  S.  W.  57,  53  Am.  St. 
Eep.  494,  31  L.  E.  A.  335. 

89.  Odell  V.  Batterman  Co.,  323 
Fed.  292,  138  C.  C.  A.  534. 

90.  U.  S. — Pairview  Flour  Spar  & 
L.  Co.  V.  Ulricli,  192  Fed.  894,  113  C. 
C.  A.  372.  See  In  re  Clart  &  Bininger, 
5  National  Bank.  Reg.  255.  KT.  Y. 
In  re  Sehuyler's  S.  T.  Co.,  136  N.  Y. 
169,  32  N.  E.  623,  20  L.  E.  A.  391. 
Ohio, — Spinning  v.  Ohio  Life  Ins.  & 
Trust  Co.,  2  Disn.  336,  13  Ohio  Dec. 
206. 

[a]  A  subseciu«nt  receiver  would 
be  wholly  subordinate  to  one  ap- 
pointed in  a  prior  action.  Bailey  v. 
Belmont,  10  Abb.  Pr.  (N.  S.)  270,  1 
Jones  &  S.  239. 

91.  Continental  Trust  Co.  v.  Toledo, 
St.  L.  &  K.  C.  E.  Co.,  82  Fed.  642. 
See  American  Loan  &  Tr.  Co.  v.  Cen- 
tral Vt.  R.  Co.,  86  Fed.  390;  Foerster 
V.  Squier,  19  N.  T.  Supp.  367,  46  N. 
Y.  St.  289. 

92.  TT.  S. — Compton  v.  Jesup,  68 
Fed.  263,  15  C.  C.  A.  397;  Lloyd  v. 
Chesapeake,  0.  &  S,  W.  R.  Co.,  65 
Fed.  851.  Fla. — ^Florida  v.  Jackson- 
ville, P.  &  M.  R.  Co.,  15  Fla.  201.  Minn. 
St.  Louis  Car  Co.  v.  Stillwater  St.  Ry. 
Co.,  53  Minn.  129,  54  N.  W.  1064. 

93.  O'Mahoney  v.  Belmont,  5  Jones 
&  S.  (N.  Y.)  380;  Fernald  v.  Spokane 
&  B.  C.  Tel.  &  Tel.  Co.,  31  Wash.  219, 
71  Pac.  731. 

94.  Underground  Elect.  Rys.  Co.  v. 
Owsley,  176  Fed.  26,  99  C.  C.  A.  500. 

95.  Hammock  v.  Loan  &  Trust  Co., 
105  TT.  S.  77,  26  L.  ed.  1111. 

96.  V.  S. — Sedgwick  v.  Menck,  6 
Blatchf.  156,  21  Fed.  Caa.  No.  12,616; 
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In  re  Clark  &  Bininger,  5  National 
Bank.  Reg.  255;  Alden  v.  Boston,  H. 
&  Erie  R.  Co.,  5  National  Bank.  Reg. 
230.  N.  v.— Storm  v.  Waddell,  2 
Sandf.  Ch.  494;  Watkips  v.  Pinkney, 
3  Edw.  Ch.  533.  Ohio. — Spinning  v. 
Ohio  Life  Ins.  &  Trust  Co.,  2  Disn. 
336,  13  Ohio  Dec.  206;  Eisenmaun  «. 
Nicholas  &  Thill,  1  Cinn.  Sup.  Ct.  188, 
13  Ohio  Dec.  492.  Wash. — Springer  v. 
Ayer,  50  Wash.  642,  97  Pao.  774. 

Contra,  In  re  Merchants'  Ins.  Co.,  3 
Biss.  162,  17  Fed.  Cas.  No.  9,441.  See 
also  Piatt  v.  Archer,  9  Blatchf.  559, 
19  Fed.  Cas.  No.  11,213. 

97.  U.  S.— Underground  Elect.  Rys. 
Co.  V.  Owsley,  176  Fed.  26,  99  C.  C. 
A.  500;  Hutchinson  v.  American  P. 
Car  Co.,  104  Fed.  182.  Colo.— People 
V.  Denver  Dist.  Ct.,  33  Colo.  293,  80 
Pae.  908.  lU.— People  v.  Weigley,  155 
111.  491,  40  N.  E.  300;  Hopper  ■6. 
Davies,  70  111.  App.  682.  Ky. — Grand 
Rapids  School  Furn.  Co.  v.  Pike  County 
School  Dist^  102  Ky.  556,  44  S.  W. 
98.  Md. — Condon  v.  Mut.  Reserve 
Fund  L.  Assn.,  89  Md.  99,  42  ATEl. 
944,  73  Am.  St.  Rep.  169,  44  L.  R.  A. 
149.  Pa. — Sehacht  v.  Eschbacher,  7 
Pa.  Dist.   Ct.  487. 

[a]  Jurisdictian  of  the  Main  Cause. 
I 'A  court  cannot  create  .a  receivership 
in  a  suit  of  which  it  has  no  juris- 
diction." Underground  Elect.  Ry.  Co. 
V.  Owsley,  176  Fed.  26,  99  C.  C.  A. 
500. 

[b]  The  appointment  is  void  (1) 
when  the  court  is  without  jurisdiction 
to  grant  the  ultimate  relief  claimed. 
People  V.  Weigley,  155  111.  491,  40  N. 
E.  300.  (2)  Where  the  ultimate  ob- 
ject_  of  the  suit  is  beyond  the  juris- 
diction of  the  court,  the  incidental  and 
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jurisdiction  to  appoint  a  receiver  over  property  not  embraced  in  the 
petition,^^  or  involved  in  the  litigation."^  Consequently,  a  receiver  ap- 
pointed at  the  instance  of  a  mortgagee  may  take  only  property  under 
the  mortgage.^  The  jurisdiction  to  appoint  cannot  be  conferred  upon 
a  court  by  consent  of  the  parties.^ 

2.  Territorial  Limits  of  Jurisdiction.'  —  A  court  of  general  juris- 
diction may  extend  a  receivership  over  assets  wherever  situated  in 
the  state.*  A  federal  court  has  the  power  to  embrace  within  its 
receivership,  property  situated  within  another  district  of  the  same 


auxiliary  relief  by  receiversliip  is  alao 
in  excess  of  the  court's  juriBdiotion. 
People  V.  Denver  Dist.  Ct.,  33  Colo. 
293,   80  Pac.   908. 

[c]  Thougli  -convinced  that  juris- 
diction was  erroneously  taken,  the 
court  may  retain  the  case  to  repair 
the  wrong  and  make  restitution.  State 
Bank  of  Mississippi  v.  Duncan,  52 
Miss.  740. 

98.  Cal. — Staples  v.  May,  87  Cal. 
178,  25  Pac.  346.  Me.— Noyes  v.  Eioh, 
52  Me.  115.  Tex.— St.  Louis,  A.  &  T, 
Eailway  Co.  v.  Whitaker,  68  Tex.  630, 
5  S.  W.  448. 

But  see  Barron  v.  Mullin,  21  Minn. 
374. 

99.  U.  S.— Scott  V.  T'armers'  L.  & 
Tr.  Co.,  69  Fed.  17,  16  G.  C.  A.  358; 
New  York  Cent.  Trust  Co.  v.  Worces- 
ter Cycle  Mfg.  Co.,  114  Fed.  659. 
Ark. — "Wormser  v.  Merchants'  Nat. 
Bank,  49  Ark.  117,  4  S.  W.  198.  Cal. 
Kreling  v.  Kreling,  118  Cal.  421,  50 
Pac.  549.  Fla. — State  v.  Jacksonville, 
P.  &  M.  E.  Co.,  15  Fla.  201.  Ind. 
State  V.  Union  Nat.  Bank,  145  Ind. 
537,  44  N.  E.  585,  57  Am.  St.  Bep. 
209.  Kan. — Bowman  v.  Hazen,  69  Kan. 
682,  77  Pac.  589;  Webb  v.  Branner,  65 
Kan.  856,  68  Pac.  1133.  Neb.— Vila  v. 
Grand  Island  B.  L.  I.  &  C.  S.  Co.,  68 
Neb.  222,  233,  94  N.  "W.  136,  97  N.  W. 
613,  110  Am.  St.  Eep.  400,  63  L.  E. 
A.  791.  N.  Y.— Piatt  v.  New  York  & 
S.  B.  Ey.  Co.,  170  N.  Y.  451,  63 
N.  E.  532.  Okla. — Thomas  v.  Arm- 
strong, 51  Okla.  203,  151  Pac.  689,  L. 
E.  A.  1916B,  1182. 

1.  tr.  S.— Smith  V.  MeCullough,  104 
U.  S.  25,  26  L.  ed.  637.  Ark.— Worm- 
ser V.  Merchants'  Nat.  Bank,  49  Ark. 
117,  121,  4  S.  W.  198.  Oal.— Staples 
V.  May,  87  Cal.  178,  25  Pac.  346.  Fla. 
State  V.  Jacksonville,  P.  &  M.  E.  Co., 
15  Fla.  201.  Ind. — State  v.  Union  Nat. 
Bank,  145  Ind.  537,  44  N.  E.  585,  57 
Am.  St.  Eep.  209.  Me. — Noyes  v. 
Eich,   52   Me.    115.     Okla. — Thomas   v. 


Armstrong,  51  Okla.  203,  151  Pac.  689, 
L.  E.  A.   1916B,  1182. 

2.  TJ.  S. — See  Hutchinson  v.  Amer- 
ican P.  Car  Co.,  104  Fed.  182.  Cal. 
Baker  v.  Varney,  129  Cal.  564,  62  Pac. 
100,  79  Am.  St.  Eep.  140;  SmitE  v. 
Superior  Ct.,  97  Gal.  348,  32  Pac.  322. 
Neb. — ^Vila  v.  Grand  Island  B.  L.  I. 
&  C.  S.  Co.,  68  Neb.  222,  94  N.  W. 
136,  97  N.  W.  613,  110  Am.  St.  Eep. 
400,  63  L.  E.  A.  791.  W.  Va.— Freer 
V.  Davis,  52  W.  Va.  1,  43  S.  E.  164, 
94  Am.  St.  Eep.  895,  59  L.  E.  A. 
556. 

3.  See  generally  17  Standaed  Peoc. 
761.    See  infra,  III,  D. 

4.  XT.  S. — Sullivan  v.  Algrem,  160 
Fed.  366,  87  C.  C.  A.  318.  Mo.— State 
V.  Eoss,  122  Mo.  435,  25  S.  W.  947, 
23  L.  E.  A.  534.  N.  Y.— United  States 
Trust  Co.  V.  New  York,  W.  S.  &  B. 
Ey.  Co.,  67  How.  Pr.  390,  6  Civ.  Proc. 
90.  Pa. — Tenth  Nat.  Bank  v.  Con- 
struction Co..  227  Pa.  354,  76  Atl.  67, 
136  Am.  St.  Eep.  884.  Tex. — Eipy  v. 
Eedwater  Lbr.  Co.,  48  Tex.  Civ.  App. 
311,  106  S.  W.  474. 

But  see  State  v.  Jacksonville,  P.  & 
M.  E.  Co.,  15  Fl.a.  201,  holding  that 
the  circuit  court  cannot  appoint  a  re- 
ceiver for  property  beyond  its  cir- 
cuit. 

[a]  The  court  having  jurisdiction  of 
the  subject-matter,  "and  the  appoint- 
ment of  a  receiver  being  ancillary  to 
the  main  action,  the  court  had  juris- 
diction to  make  the  appointment," 
though  the  principal  office  of  defend- 
ant corporation  was  in  another  county. 
I  Eipy  V.  Eedwater  Lbr.  Co.,  48  Tex. 
Civ.  App.  311,  106  S.  W.  474;  Wills 
Point  Mercantile  Co.  v.  Southern,  etc. 
Plow  Co.,.  31  Tex.  Civ.  App.  94,  71 
I  S.  W.  292. 

I  [b]  It  Is  a  question  of  venue,  as  to 
;  whether  a  court  of  one  county  should 
'  appoint  a  receiver  over  property  sit- 
uated in  another;  and  the  venue  may 
'  be    waived.      Eipy    v.    Eedwater    Lbr, 
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state."  A  court  of  equity  may  appoint  a  receiver  for  assets  of  a 
foreign  corporation,'  or  a  nonresident,^  situated  within  its  juris- 
diction. Though  a  court  has  no  power  to  lay  direct  hold  of  property 
beyond  its  jurisdiction  and  administer  it  through  a  receiver,"  when 
it  has  jurisdiction  over  the  parties,  it  may  control  by  a  receivership 
property  which  is  wholly,^  or  partly,^"  beyond  its  territorial  juris- 
diction, and  may  restrain  such  parties  from  interfering'  with  the 
receiver 's  possession.^^ 

D.    Venue.  —  The  appoiiitment  of  a  receiver  should  generally  be 
left  to  a  court  of  the  county  where  the  property  is  located.^*     The 


Co.,  48  Tex.  Civ.  App.  311,  106  S.  W. 

474.    See  infra,  III,  D. 

5.  Horn  v.  Pere  Marquette  R.  Co., 
151  Fed.  626. 

[a]  Ancillary  Appointment  Not 
Necessary.  — ' '  However  important  it 
may  be  to  file  an  ancillary  bill  and 
obtain  an  ancillary  appointment  of  a 
receiver  when  the  property  sought  to 
be  aequestrated  lies  partly  in  one  state 
and  partly  in  another,  the  same  rea- 
■sons  do  not  apply  with  reference  to 
property  in  the  same  'state,  but  in  two 
or  more  districts."  Horn  v.  Pere  Mar- 
quette E    Co.,  151  Fed.  626. 

6.  XT.  S. — Shinney  v.  North  Amer- 
ican Hav.  L.  &  B.  Co.,  07  Fed.  9; 
"Williams  v.  Hintermeister,  26  Fed.  889. 
111. — People  V.  Continental  Beneficial 
Assn.,  204  111.  App.  501.  Mass. — Bus- 
well  V.  Supreme,  etc.  Order  of  Iron 
Hall,  161  Mass.  224,  36  N.  E.  1065, 
23  L  E.  A.  846.  N.  J.— National 
Trust  Co.  V.  Miller,  33  N.  J.  Eq.  155. 
N.  Y. — Murray  v.  Vanderbilt,  39  Barb. 
140. 

7.  Beale  v.  Stokes,  95  Ga.  357,  22 
S.  E.  637;  Hellebush  v.  Blake,  119 
Ind.   349,  21   N.  E.  976. 

[a]  Under  the  statute,  there  can  be 
no  receiver  for  a  non-resident's  prop- 
erty. Phillips  &  Co.  V.  Newtou,  12 
R.  I.  489. 

8.  U.  S.— Booth  V.  Clark,  17  How. 
322,  15  L.  ed,  164.  III.— Johnson  v. 
Gibson,  116  111.  294,' 6  N.  E.  205.  Md. 
Bartlett   v.   Wilbur,   53   Md.   485. 

See  also  Enos  v.  Hunter,  9  111.  211. 

9.  TJ.  S. — Stewart  v.  Laberee,  185 
Fed.  471,  109  C.  C.  A.  351;  Bayne  v. 
Brewer  Pottery  Co.,  82  Fed.  391;  Wil- 
mer  v.  Atlantic  &  E.  Air-Line  E.  Co., 
2  Woods  409,  30  Fed.  Cas.  No.  17,775. 
See  also  Booth  v.  Clark,  17  How.  322, 
331,  15  L.  ed.  164;  Baltimore  B.  &  L. 
Assn.  V.  Alderson,  90  Fed.  142,  32  C. 
C.  A.  542.    Idaho.— Eureka  Min.  Smelt. 
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&  P.  Co.  V.  Lewiston  N.  Co.,  12  Idaho 
472,  86  Pac.  49.  111.— Holbrook  v. 
Ford,  153  111.  633,  39  N.  E.  1091,  46 
Am.  St.  Eep.  917,  27  L.  E.  A.  324; 
Sercomb  v.  Catlin,  128  111.  556,  21  N. 
E.  606,  15  Am.  St.  Eep.  147.  Kan. 
Huston  V.  Cox,  172  Pac.  992.  N.  J. 
Chesapeake  &  0.  Ey.  Co.  v.  Swayze, 
60  N.  J.  Eq.  417,  62  N.  J.  Eq.  369,  47 
Atl.  28.  N.  Y.— Mitchell  v.  Bunch,  -2 
Paige  606,  615;  Fenner  v.  Sanborn,  37 
Barb.  610.  Ohio. — In  re  Besudan,  3 
Ohio  Dec.  565,  7  Ohio  N.  P.  538.  E.  I. 
Chafee  v.  <Juidneck  Co.,  13  E.  I.  442. 
Vt. — Vermont  ft  C.  E.  Co.  v.  Vermont 
C.  E.  E.  Co.,  46  Vt.  792.  Eng.— Lang- 
ford  V.  Langford,  5  L.  J.  Ch.  (N.  S.) 
60;  Davis  v.  Barrett,  13  L.  J.  Ch. 
N.  S.  304;  Penn  v.  Lord  Baltimore,  1 
Vea.  Sr.  444,  27  Eng.  Eeprint  1132. 

But  see  Miller  v.  Perkins,  154  Mo. 
629,  55  S.  W.  874. 

[a]  A  Teceiver  for  a  gas  and  oil 
lease  may  be  appointed  though  the 
land  is  beyond  the  court's  jurisdic- 
tion, where  the  lease  createa  only  an 
incorporeal  hereditament,  and  the  court 
has  jurisdiction  over  the  parties.  Hus- 
ton V.  Cox  (Kan.),  172  Pac.  992. 

10.  State  V.  Northern  Cent.  Ey.  Co., 

18  Md.  193;  Forbert  v.  JefCrey,  161 
Mo.  645,  61  S.  W.  823. 

11.  Stewart  v.  Laberee,  185  Fed. 
471,  109   C.   C.  A.   351. 

12.  Moss  Nat.  Bank  v.  Lakeside  Co., 

19  Ohio  C.  C.  365,  10  Ohio  Cir.  Dee. 
542. 

[a]  When  the  cause  is  removed  to 
another  county,  it  may  be  treated  as 
an  action  in  the  county  where  com- 
menced, if  properly  brought  there  in 
the  first  instance.  Ahlhauser  v,  Doud, 
74  Wis.  400,  43  N.  W.  169. 

[b]  In  Federal  Court.  —  "Where 
there  are  several  defendants,  and 
some  reside  in  one  and  some  in  an- 
other  district   of  the   same   state,   or 
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venue  of  suits  for  receivers  is  controlled  in  some  jurisdictions  by 
statute,^'  but  failure  to  object  to  the  venue  waives  the  privilege 
granted  by  statute,^*  and  after  submitting  to  the  jurisdiction  of 
the  court,  neither  the  original  defendant  nor  an  intervening  creditor 
can  reopen  the  question  of  such  jurisdiction.^" 

IV.  LIMITATIONS  AND  CONDITIONS  GOVERNING  AP- 
POINTMENT. —  A.  Generally.  —  Though  an  appropriate  remedy 
to  prevent  the  dissipation  of  property  during  the  progress  of  liti- 
gation,^^ the  appointment  of  a  receiver  is  not  a  matter  of  right," 
but  rests  in  the  sound  discretion  of  the  court."    The  necessity,  how- 


where  the  suit  is  local  in  character 
and  the  'la,nd  or  other  subject-matter' 
lies  partly  in  one  district  and  partly 
in  another,  within  the  same  state,  the 
suit  ma,y  be  brought  in  either  district, 
and  the  process  of  the  court  will  run 
in  both."  Horn  v.  Pere  Marquette  K. 
Co.,  151  Fed.  626. 

13.  See  the  statutes  and  Horn  v. 
Pere  Marquette  B.   Co.,  151  Fed.   626. 

[a]  Under  a  statute  prescribing 
that  equitable  relief  can  be  granted 
only  in  a  suit  in  the  county  of  the 
residence  of  one  of  the  defendants,  a 
receiver  cannot  be  appointed  in  a  suit 
in  the  county  where  land  is  situated, 
though  the  court  have  venue  of  the 
main  suit  on  other  grounds.  Vizard 
V.  Moody,  115  Ga.  491,  41  S.  E.  997. 
Compare  Commercial  Telephone  Co.  v. 
Territorial  Bank,  etc.  Co.,  38  Tex.  Civ. 
App.  192,  86  S.   W.  66. 

[b]  Under  Federal  Statute. — A  suit 
to  have  property  of  a  railroad  situated 
in  different  districts  ministered  for 
benefit  of  all  creditors  is  one  of  a 
local  nature  under  the  statute  (§742, 
U.  S.  Comp.  St.,  1901,  p.  558)  and  may 
be  brought  in  either  of  said  districts. 
Horn  V.  Pere  Marquette  E.  Co.,  151 
Fed.  626. 

14.  Horn  v.  Pere  Marquette  R.  Co., 
151  Fed.  626;  Bonner  v.  Hearne,  75 
Tex.  242,  12  S.  W.  38. 

[a]  Waiver  of  Venue. — "The  right 
of  having  a  receiver  appointed  for  the 
property  of  a  corporation  in  the  coun- 
ty where  the  principal  office  of  the 
corporation  is  located,  can  be  waived. ' ' 
Eipy  V.  Eedwater  Lbr.  Co.,  48  Tex. 
Civ.  App.  311,  106  S.  W.  474. 

15.  Central  Trust  Co.  v.  McGeorge, 
151  TT.  S.  129,  38  L.  ed.  98,  14  Sup. 
Ct.  286;  Horn  v.  Pere  Marquette  E. 
Co.,  151  Fed.  626;  Citizens  Bank  & 
Trust  Co.  V.  Union  Min.  Co.,  106  Fed. 
97;  Grand  Trunk  E.  Co.  v,  Central  Vt. 
B.  Co.,  85  Fed.  87. 


16.  U.  S. — ^Vose  V.  Eeed,  1  Woods 
647,  28  Fed.  Cas.  No.  17,011.  Ala. 
Smith  V.  Lusk,  119  Ala.  394,  24  So. 
256.  ni.— Nevitt  v.  Woodburn,  190 
111.  283,  60  N.  E.  500.  Ind.^McEl- 
waine  v.  Hosey,  135  Ind.  481,  35  N.  E. 
272.  Md.— Bllicott  v.  Warford,  4  Md. 
80.  Mich. — Tregaskis  v.  Judge  of  Supe- 
rior Court,  47  Mich.  509,  11  N.  W. 
293.  Miss. — Myers  v.  Estell,  48  Miss. 
372,  401.  N.  J.— Flagler  v.  Blunt,  32 
N.  J.  Eq.  518.  N.  C— Skinner  v.  Max- 
well, 66  N.  C.  45. 

[a]  "The  functions  of  a  receiver 
are  twofold:  (1)  To  preserve  pendente 
lite  the  property  and  its  income  taken 
into  custody,  which  is  the  subject  of 
litigation  .  .  . ;  (2)  to  administer 
the  property  and  distribute  it  or  dis- 
pose of  it  according  to  the  rights  of 
the  parties  to  the  suit,  as  ascertained 
and  determined  by  the  decree  of  the 
court  in  the  cause."  Metropolitan 
Trust  Co.  V.  No.  Carolina  Lbr.  Co.,  162 
Fed.   170,  179. 

17.  G-a. — Oordele  Ice  Co.  v.  Sims, 
120  Ga.  428,  48  S.  E.  12;  Crawford  v. 
Spurling,  56  Ga.  611.  N.  Y.— Ireland 
V.  Nichols,  40  How.  Pr.  85,  9  Abb. 
Pr.  (N.  S.)  71.  Tex.— Waples-Platter 
Co.  V.  Mitchell,  12  Tex.  Civ.  App.  90, 
35  S.  W.  200.  Va.— Norris  v.  Lake,  89 
Va.  513,  16  S.  E.  663. 

Compare  American  Manganese  Steel 
Co.  V.  Alaska  Mines  Corp.  (C.  C.  A.), 
250  Fed.  614. 

18.  U.  S. — Milwaukee  &  M.  E.  Co. 
V.  Soutter,  154  U.  S.  540,  14  Sup.  Ct. 
1158,  17  L.  ed.  604;  Elk  Fork  Oil  & 
Gas  Co.  V.  Foster,  99  Fed.  495,  39  C. 
C.  A.  615;  Hutchinson  v.  American  P. 
Car  Co.,  104  Fed.  182.  Ala.— Smith  v. 
Lusk,  119  Ala.  394,  24  So.  256;  Warren 
V.  Pitts,  114  Ala.  65,  21  So.  494; 
Moritz  V.  Miller,  87  Ala.  331,  6  So. 
269.  Alaska. — Sylvester's  Admr.  v. 
Willson's  Admrs.,  2  Alaska  325.  D.  C. 
Jenkins  v.  Pureell,  29  App.   Cas.   209; 
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ever,  may  be  so  great  that  it  would  be  an  abuse  of  discretion  to  re- 


Wood  V.  Grayson,  16  App.  Gas.  174. 
Del. — Gray  v.  Council  of  Town  of  New- 
ark, 9  Del.  Ch.  171,  79  Atl.  735.  Fla. 
Prisbee  v.  Timanus,  12  Fla.  300.  Ga. 
McGarrah  v.  Southwestern  Ga.  Bank, 
117  Ga.  556,  43  S.  B.  987;  The  Anvil 
V.  Savery,  116  Ga.  321,  42  S.  E.  495; 
Reid  V.  Eeid,  38  Ga.  24.  HI. — Schack 
V.  McKey,  97  111.  App.  460;  Edwards 
V.  Redgers,  41  III.  App.  405.  Ind. 
State  V.  Union  Nat.  Bank,  145  Ind. 
537,  44  N.  E.  585,  57  Am.  St.  Rep. 
209;  Eapp  V.  Reehling,  122  Ind.  255, 
23  N.  E.  68;  Pressley  v.  Harrison,  102 
Ind.  14,  1  N.  E.  188.  la.— Valley  Nat. 
Bank  v.  Claflin  Co.,  108  Iowa  504,  79 
N.  W.  279.  Kan.— Watkins  v.  Nat. 
Bank  of  Lawrence,  51  Kan.  254,  32 
Pac.  914;  Fluker  v.  Emporia  City  Ey. 
Co.,  48  Kan.  577,  30  Pac.  18.  Ky. 
Hurst  V.  Nieola  Bros.  Co.,  23  Ky.  L. 
Eep.  1406,  65  S.  W.  364;  Woodward 
t).- Woodward,  17  Ky.  L.  Eep.  464,  31 
S.  W.  734.  La. — McNair  v.  Gourrier, 
40  La.  Ann.  353,  4  So.  310;  Pratt  v. 
McHatton,  11  La.  Ann.  260.  Md. 
Blondheim  'v.  Moore,  11  Md.  365.  Blass. 
Palmouth  Nat.  Bank  v.  Cape  Cod  Ship 
Canal  Co.,  166  Mass.  550,  44  N.  E. 
617.  Mich.— Eankin  v.  Eothschild,  78 
Mich.  10,  43  N.  W.  1077;  TurnbuU  v. 
Prentiss  Lumb.  Co.,  55  Mich.  387,  21 
N.  W.  375.  IMinn. — Bacon  v.  Engstrom, 
129  Minn.  229,  152  N.  W.  264,  537. 
See  State  v.  Bant  of  New  England,  55 
Minn.  139,  56  N.  W.  575.  Miss. — Maya 
V.  Eose,  Freem.  Ch.  703.  Mo. — Price  v. 
Bankers'  Trust  Co.,  178  S.  W.  745; 
Stark  V.  Grimes,  88  Mo.  App.  409. 
Mont. — ^Montana  Eanches  v.  Dolan,  53 
Mont.  397,  164  Pac.  306.  Neb.— Miller 
V.  Kitchen,  73  .  Neb.  711,  103  N.  W. 
297;  Provident  Life  &  Trust  Co.  v. 
Keniston,  53  Neb.  86,  73  N.,W.  216; 
Jacobs  D.  Gibson,  9  Neb.  380,  2  N.  W. 
893.  N.  H. — Eastman  v.  Savings  Bank, 
58  N.  H.  421.  N.  J.— Nichols  v.  Perry 
Patent  Arm  Co.,  11  N.  J.  Eq.  126; 
Oakley  v.  Paterson  Bank,  2  N.  J.  Eq. 
173.  N.  Y.— Dawson  v.  Parsons,  137 
N.  Y.  605,  33  N.  E.  482;  Ostrander  v. 
Weber,  114  N.  Y^  95,  21  N.  E.  112; 
Verplank  v.  Caines,  1  Johns.  Ch.  57. 
N.  C— Whitehead  v.  Hale,  118  N.  C. 
601,  24  S.  E.  360;  Hanna  v.  Hanna,  89 
N.  C.  68.  Ohio. — Manning  v.  Luding- 
ton,  6  Ohio]  Dec.  (Eeprint)  620; 
Behrens  ».  Equality  Bldg.  Assn.,  3 
Ohio  Dee.  275,  2  Ohio  N.  P.  259.    Okla. 

Vol.  XXII 


Cowokochee  v.  Chapman,  171  Pac.  50. 
Pa. — Beaumont  v.  Beaumont,  166  Pa. 
615,  31  Atl.  336;  Chicago  &  A.  Oil 
&  Miu.  Co.  V.  United  States  Petroleum 
Co.,  57  Pa.  83.  S.  D. — Simmons  Hdw. 
Co.  V.  Waibel,  1  S.  D.  488,  47  N.  W. 
814,  36  Am.  St.  Eep.  755,  11  L.  E.  A. 
■267.  Tenn. — Davis  v.  Eeaves,  2  Lea 
649;  Cone  v.  Paute,  12  Heisk.  506.  Tex. 
Toomey  v.  First  Mtg.  Trust  Co.  (Tex. 
Civ.  App.),  177  S.  W.  539;  Byrne  v. 
Lake  Charles  First  Nat.  Bank,  20  Tex. 
Civ.  App.  194,  49  S.  W.  706;  Houston 
Cemetery  Co.  v.  Drew,  13  Tex.  Civ. 
App.  536,  36  S.  "W.  802.  Utah.— Pitts 
V.  New  Mammoth  Gold  Min.  Co.,  23 
Utah  623,  65  Pac.  1076.  Va.— Norria 
V.  Lake,  89  Va.  513,  16  S.  E.  663; 
Williamson's  Admr.  v.  Washington,  C. 
V.  M.  &  G.  S.  E.  Co.,  33  Gratt.  (74 
Va.)  624.  Wash. — Cameron  v.  Grove- 
land  Imp.  Co.,  20  Wash.  169,  54  Pac.  1128, 
72  Am.  St.  Eep.  26;  Roberts  v.  Wash- 
ington Nat.  Bank,  9  Wash.  12,  37  Pac. 
26.  W.  Va. — ^Lamp  v.  Homestead  Bldg. 
Assn.,  62  W.  Va.  56,  57  S.  E.  249; 
Freer  v.  Davis,  52  W.  Va.  35,  43  S.  E. 
172,  94  Am.  St.  Eep.  910;  Grantham 
V.  Lucas,  15  W.  Va.  425.  Wis. — ^Nash 
V.  Meggett,  89  Wis.  486,  61  N.  W.  283. 
Eng. — Skip  V.  Harwood,  3  Atk.  564,  26 
Eng.  Eeprint  1125;  Owen  v.  Homan,  4 
H.  L.  C.  996,  10  Eng.  Eeprint  752; 
In  re  Prytheroh,  42  Ch.  D.  590,  59  L. 
J.  Ch.  79,  61  L.  T.  N.  S.  799,  38  Wkly. 
Eep.  61. 

[a]  The  case  must  be  one  calling 
for  the  exercise  of  discretion.  Cin- 
cinnati S.  &  C.  E.  E.  Co.  V.  Sloan,  31 
Ohio   St.  1. 

[b]  The  court's  discretion  is  neither 
absolute  nor  arbitrary,  and  will  be  re- 
viewed on  appeal.  Bosworth  v.  St. 
Louis  Terminal  R.  Assn.,  174  U.  S. 
182,  19  Sup.  Ct.  625,  43  L.  ed.  941; 
Union  Boom  Co.  v.  Samish  R. 
Boom  Co.,  33  Wash.  144,  74  Pac.  53. 
W.  Va. — Baltimore  Bargain  House  v. 
St.  Clair,  58  W.  Va.  565,  52  S.  E. 
660. 

[c]  A  statute  providing  that  the 
court  or  judge  "shall  have  power  to 
appoint  a  receiver,  whenever  such  ap- 
pointment shall  be  deemed  necessary," 
is  but  'declaratory  of  the  equity  prac- 
tice; and  the  discretion  thus. lodged  in 
the  courts  is  a  sound  judicial  dis- 
cretion and  not  an  arbitrary  or  ca- 
pricious liberty.     Woodward  v.  Wood- 
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fuse.^'  The  power  to  appoint  receivers  should  always  be  exercised 
with  great  caution,''"  and  ordinarily  only  in  cases  of  present^'^  im- 
minent danger  of  loss,  or  of  damage,  or  of  miscarriage  of  justice.^^ 


ward,  17  Ky.  L.  Eep.  464,  31  S.  W. 
734;  Price  v.  Bankers'  Trust  Co.  (Mo.), 
178   8.    W.   745. 

[d]  "No  positive,  unvarying  rule 
can  be  laid  down."  Gray  v.  Council 
of  Town  of  Newark,  9  Del.  Ch.  171, 
79  Atl.  735;  Owen  v.  Homan,  4  H.  L. 
Cas.    996,   10    Eng.   Eeprint    752. 

19.  TJ.  S.  —  American  Manganese 
Steel  Co.  V.  Alaska  Mines  Corp.  (C. 
C.  A.),  250  Fed.  614.  Minn.— State  v. 
Bank  of  New  England,  55  Minn.  139, 
56  N.  W.  575.  N.  Y.— Attorney-Gen- 
eral V.  Atlantic  Mut.  Life  Ins.  Co., 
56  How.  Pr.  391.  Wash.— New  York 
Nat.  Exch.  Bank  v.  Metropolitan  Sav. 
Bank,  28  Wash.  553,  68  Pac.  905. 

20.  TJ.  S. — Sage  v.  Memphis  &  L.  E. 
Co.,  125  U.  S.  361,  8  Sup.   Ct.  887,  31 
L.  ed.  694;  Lancaster  v.  Asheville  St. 
E.  Co.,  90  Fed.  129;  Latham  v.  Chafee, 
7   Fed.   525.      Ala. — Hayes    v.    Jasper 
Land   Co.,   147    Ala.    340,   41    So.    909; 
Fort   Payne   Furn.    Co.    v.   Fort   Payne 
Coal  &  L  Co.,  96  Ala.  472,  477,  11  So. 
439,   38    Am.    St.    Eep.    109;    Briarfield 
Iron  Works  Co.  v.  Foster,  54  Ala.  622. 
Del. — Gray  v.  Council  of  Town  of  New- 
ark, 9  Del.  Ch.  171,  79  Atl.  735.     Fla. 
State  V.  Jacksonville,  P.  &  M.  E.  Co., ! 
15    Fla.    201.      G-a. — Barnesville    Mfg.  ' 
Co.    V.    Schofield's    Sons    Co.,    118    Ga.  j 
664,  45  S.  E.  455;   Tumlin  v.  Vanhorn,  ' 
77   Ga.  315,  3   S.  E.   264;   Crawford  v. 
Eoss,  39  Ga.  44.     Kan. — ^Fluker  v.  Em-  | 
poria   City   Ey.    Co.,   48   Kan.   577,   30  [ 
Pac.  18;  Conwell  v.  Lawrence,  46  Kan.  ^ 
83,  26  Pae.  461.    La. — McNair  v.  Gour-  j 
rier,  40  La.  Ann.  353,  4  So.  310.     Md. 
Davis  V.  United   States   Electric  P.   & 
L.   Co.,   77   Md.   35,   25   Atl.   982;   Fur- 
long V.  Edwards,  3  Md.  99,  112.    Mich. 
Eankin  v.  Eothschild,  78  Mich.  10,  43 
N.    W.    1077.      Mo.— Price   v.   Bankers' 
Trust  Co.,  178  S.  W.  745;  Thompson  v. 
Greely,   107   Mo.   577,   17    S.    W.    962. 
Mont. — Montana  Eanches  Co.  v.  Dolan, 
53    Mont.    397,    164   Pac.    306;    Hickey 
V.   Parrot   S.   &  C.   Co.,  25   Mont.   164, 
64  Pac.   330;    Heinze  v.   Kleinsohmidt, 
25    Mont.    89,    63     Pae.     927.      N.    J. 
Edison  V.  Edison   Unit.   Phon.   Co.,   52 
N.    J.    Eq.    620,    39    Atl.    195.       N.     Y. 
Patten  v.  Accessory  Transit  Co.,  4  Abb. 
Pr.  235.     Ohio.— Cincinnati  S.  &  C.  E. 
B,  Co.  V.  Sloaa,  31  Ohio  St.  1.    S.D. 


Simmons  Hdw.  Co.  v.  Waibel,  1  S.  D. 
488,  47  N.  W.  814,  36  Am.  St.  Eep.  755, 
11  L.  E.  A.  267.  Tex.— Kokernot  v. 
Eoos  (Tex.  Civ.  App.),  189  S.  W.  505. 
Va.— Norris'  v.  Lake,  89  Va.  513,  16 
S.  E.  663;  Beverley  v.  Brooke,  4  Gratt. 
(45  Va.)  187.  W.  Va.— Suit  v.  Hoch- 
stetter  Oil  Co.,  63  W.  Va.  317,  61  S. 
E.  307;  Krohn  v.  Weinberger,  47  W. 
Va.  127,  34  S.  E.  746. 

[a]  An  Embarrassing  Duty. — "The 
appointment  of  such  a  receiver  (pen- 
dente lite)  is  regarded  as  one  of  the 
most  difficult  and  embarras'sing  duties 
which  a  court  of 'equity  is  called  upon 
to  perform."  Bill  v.  New  Albany  & 
S.  Ey.  Co.,  2  Biss.  390,  3  Fed.  Cas. 
No.  1,407;  Gray  v.  Newark,  9  Del.  Ch. 
171,  79  Atl.  739. 

[b]  A  Receivership  Is  a  Harsh 
Eemedy. — U.  S. — United  States  v. 
Honolulu  Consol.  Oil  Co.,  249  Fed.  167. 
Ga.— Fountain  v.  Mills,  111  Ga.  122,  36 
S.  E.  428.  La.— State  v.  Ellis,  108  La. 
521,  531,  32  So.  335. 

21.  U.  S. — Lancaster  v.  Ashville  St. 
E.  Co.,  90  Fed.  129.  111.— Original 
Vienna  Bakery,  C.  &  N.  Co.  v.  Heiss- 
ler,  50  111.  App.  406.  Neb. — Chadron 
Banking  Co.  v.  Mahoney,  43  Neb.  214, 
61  N.  W.  594.  N.  J.— Kean  v.  Colt,  5 
N.  J.   Eq.   365. 

[a]  The  Danger  Must  Be  Present. 
Craver  &  Steel  Mfg.  Co.  v.  Whitman- 
Burnes  Mfg.  Co.,  62  111.  App.  313. 

[b]  "There  must  be  something 
more  than  a  possibility  of  danger  and 
loss  to  justify  the  court  in  exercising 
the  unusual  and  extraordinary  power 
of  appointing  a  receiver."  Gray  v. 
Council  of  Town  of  Newark,  9  Del. 
Ch.  171,  79  Atl.  739. 

22.  IT.  S.  —  American  Manganese 
Steel  Co.  V.  Alaska  Mines  Corp.  (C. 
C.  A.),  250  Fed.  614;  International 
Trust  Co.  V.  Decker  Bros.,  152  Fed. 
78,  81  C.  C.  A.  302,  11  L.  E.  A.  (N.  S.) 
152;  United  States  v.  Dominion  Oil  Co., 
241  Fed.  425;  Pullan  v.  Cincinnati  & 
C.  E.  Co.,  4  Biss.  35,  47,  20  Fed.  Cas. 
No.  11,461.  Ala. — Hayes  v.  Jasper  Land 
Co.,  147  Ala.  340,  41  So.  909.  Ga. 
Crawford  v.  Eoss,  39  Ga.  44.  la. — Home 
Sav.  &  Tr.  Co.  v.  District  Ct.,  121  Iowa 
1,  95  N.  W.  522.  Minn. — Bacon  v. 
Engstrom,  129  Minn.   229,   152  N.  W. 
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A  receiver  is  never  appointed  in  doubtful  eases,^  nor  merely  where 
no  harm  would  be  done,^*  nor  where  it  would  result  in  the  destruction 
of  the  interest  of  a  third  person,^^  though  consented  to  by  the  parties 
to  the  suit,^°  nor  if  it  would  destr9y  the  business,^^  or  cause  greater 
injury  than  it  would  remedy.^^  The  court  may  decline  to  appoint 
a  receiver  where  there  has  been  a  long  delay  on  the  part  of  the  com- 
plainant in  asserting  his  right,^°  or  if  the  defendant  furnishes  a  bond 


264,  537.  Mo.— Price  v.  Bankers'  Trust 
Co.,  178  S.  W.  745;  Blades  v.  Billings, 
154  Mo.  App.  350,  134  S.  W.'  579. 
Mont. — Hickey  v.  Parrot  S.  &  C.  Co., 
25  Mont.  164,  186,  64  Pac.  330.  N.  Y, 
Goodyear  v.  Betts,  7  How.  Pr.  187. 
N.  C— Rollins  v.  Henry,  77  N.  C.  467. 
Tex. — Toomey  v.  First  Mtg.  Trust  Co. 
(Tex.  Civ.  App.),  177  S.  W.  539.  Va. 
Norris  v.  Lake,  89  Va.  513,  16  S.  E. 
663.  Wash. — Union  Boom  Co.  v.  Sam- 
ish  R.  Boom  Co.,  33  Wash.  144,'  74 
Pae.  53. 

[a]  Such  action  "ought  not  to  lae 
taken  except  to  prevent  manifest 
wrong,  imminently  impending.  Craw- 
ford V.  Boss,  39  Ga.  44,  quoted  and 
approved  in  IJnited  States  v.  Dominion 
Oil  Co.,  241  Fed.  425. 

[b]  "It  is  also  fundamental  that 
this  hand  of  the  court  will  be  laid 
upon  property  of  the  owner  and  "that 
owner  evicted  from  possession  thereof 
only  to  prevent  irreparable  injury  or 
to  prevent  justice  from  being  de- 
feated." Price  V.  Bankers'  Trust  Co. 
(Mo.),  178  S.  W.  745, 

23.  U.  S. — ^United  /States  v.  Hono- 
lula  Consol.  Oil  Co.,  249  Fed.  167; 
Beecher  v.  Bininger,  7  Blatchf.  170,  3 
Fed.  Cas.  No.  1,222.  Qa. — Fountain  «. 
Mills,  111  6a.  122,  36  S.  E.  428;  Hatch- 
er V.  Massey,  66  Ga.  66.  Kan. — Wat- 
kins  V.  Nat.  Bank  of  Lawrence,  51 
Kan.  254,  32  Pac.  914. 

24.  lU.— Young  v.  Rutan,  69  111. 
App.  513.  Md.— Clark  v.  Eidgeley,  1 
Md.  Ch.  70.  N.  y.— Corey  v.  Long, 
12  Abb.  Pr.  (N.  8.)  427,  43  How. 
Pr.  492.  ^ 

25.  XT.  S. — Hutchinson  v.  American 
P.  Car  Co.,  104  Fed.  182;  Whelpley  v. 
Erie  Ry.  Co.,  6  Blatchf.  271,  29  Fed. 
Cas.  No.  17,504.  Ala.— Ashurst  v.  Leh- 
man, 86  Ala.  370,  5  So.  731.  D.  C. 
"Wood  V.  Grayson,  16  App.  Cas,  174. 
la,. — Levi  v.  Karrick,  13  Iowa  344. 
Md. — Baltimore  &  O.  E.  Co.  v.  Cannon, 
72  Md.  493,  20  Atl.  123;  Speights  «. 
Peters,  9  Gill  472.  N.  Y.— Devlin  v. 
Hope,  16  Abb.  Pr.  314.    Ohio.— Bobin- 
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son  V.  Cleveland  City  E.  Co.,  7  Ohio 
Dec.  312,  5  Ohio  N.  P.  293.  Va.— Lyle 
V.  Commercial  Nat.  Bank,  93  Va.  487, 
25  S.  E.  547.  W.  Va.— Spies  v.  Butts, 
59  W.  Va.  385,  53  S.  E.  897;  Balti- 
more Bargain  House  v.  St.  Clg,ir,  58 
W.  Va.  565,  52  S.  E.  660. 

26.  U.  S. — Hutchinson  v.  American 
P.  Car  Co.,  104  Fed.  182;  Whelpley 
V.  Erie  Ey.  Co.,  6  Blatchf.  271,  29  Fed. 
Cas.  No.  17,504.  CaJ.— Scott  v.  Hotch- 
kiss,  115  Cal.  89,  47  Pac.  415.  N.  Y. 
Browning  v.  Sire,  56  App.  Div.  399, 
67  N.  T.  Supp.  798. 

27.  Semple  v.  Flynn  (N.  J.  Eq.),  10 
Atl.  177. 

28.  V.  S. — ^Vose  v.  Reed,  1  Woods 
647,  28  Fed.  Cas.  No.  17,011;  Me- 
George  v.  Big  Stone  Gap  Imp.  Co.,  57 
Fed.  262.  See  Equitable  Life  Assur. 
Soc.  V.  Brown,  213  U.  S.  25,  29,  29 
Sup.  Ct.  404,  53  L.  ed.  682.  Ala. 
Meyer  v.  Thomas,  131  Ala.  Ill,  30 
So.  89;  Warren  v.  Pitts,  114  Ala.  65, 
21  So.  494.  Ind.— Mead  v.  Burk,  156 
Ind.  577,  60  N.  B.  338.  Md.— Frost- 
bury  Bldg.  Assn.  V.  Stark,  47  Md.  338. 
Mont.  —  Heiuze  v,  Kleinsehmidt,  25 
Mont.  89,  63  Pae.  927.  Neb.— Miller 
V.  Kitchen,  73  Neb.  711,  103  N.  W. 
297;  Provident  Life  &  Trust  Co.  v. 
Keniston,  53  Neb.  86,  73  N.  W.  216. 
N.  Y. — Corey  v.  Long,  12  Abb.  Pr. 
(N.  S.)  427,  43  H6w.  Pr.  492.  S.  C. 
Miller  v.  Southern  Land,  etc.  Co.,  53 
S.  C.  364,  31  S.  E.  281. 

29.  U.  S.— Hood  V.  First  Nat.  Bank, 
29  Fed.  55.  Fla. — Johnson  e.  McKin- 
non,  45  Fla.  388,  34  So.  272.  Ga. 
Reynolds  &  H.  E.  M.  Co.  «.  Martin, 
116  Ga.  495,  42  S.  E.  796.  HI.— Thomas 
V.  Van  Meter,  164  HI.  304,  45  N.  E. 
405.  Mich. — Brown  v.  Chase,  Walk. 
Ch.  43.  N.  J.— Tibbals  v.  Sargeant,  14 
N.  J.  Eq.  449;  Hager  v.  Stevens,  6  N. 
J.  Eq.  374.  S.  C— Brookshire  v.  Farm- 
ers' Alliance  Bxeh.,  73  S.  0.  131,  52 
S.  E.  867. 

[a]  When  gtatuto  authorizes  receiv- 
eiBhip,  a  mere  ^elay  does  not  deprive 
one   of  the    remedy    of    receivership. 
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with  sureties  to  respond  in  the  event  the  plaintiff  is  successful  in  his 
suit.^"  Insolvency  of  the  defendant  in  possession,  though  it  may  be 
an  element,'^  is  not  of  itself  sufficient  ground  for  a  receivership;'^ 
nor  may  a  party  in  possession  procure  a  receivership  on  his  own 
application,  on  such  ground,  as  a  refuge  against  creditors.'^  On  the 
other  hand,  the  solvency  of  the  defendant  is  not  necessarily  a  bar 
to  a  receivership.^*  The  court  will  usually  appoint  a  receiver  when 
all  parties  consent  thereto,  provided  it  has  jurisdiction.^'  But  no 
receiver  should  be  appointed  in  an  improper  case,  though  the  parties 
consent  thereto.^" 


Cotton  V.  Eand  (Tex.  Civ.  App.),  92 
S.  W.  266;  New  York  Nat.  Exch.  Bank 
i;.  Metropolitan  Sav.  Bank,  28  Wash. 
553,  68  Pae.   905. 

30.  XJ.  S. — Folk  V.  United  States, 
233  Fed.  177,  147  C.  C.  A.  183;  United 
States  V.  Dominion  Oil  Co.,  241  Fed. 
425.  Qa. — Cordele  Ice  Co.  v.  Sims, 
120  Ga.  428,  48  8.  E.  12;  Conquest  v. 
Brunswick  Nat.  Bank,  97  Ga.  50O,  25 
S.  E.  343.  Mich. — Parselle  v.  Brown, 
188  Mich.  485,  154  N.  W.  569.  N.  J. 
Low  V.  Holmes,  17  N.  J.  Eq.  148.  N.  Y. 
Stern  v.  Shapiro,  E.  &  Co.,  99  App. 
Div.  405,  91  N.  Y.  Supp.  249.  Ohio. 
Jay  V.  Squire,  5  Ohio  Cir.  Dec.  318,  7 
Ohio  N.  P.  345.  W.  Va.— Grantham 
V.  Lucas,  15  W.  Va.  425. 

[a]  It  is  error  to  appoint  a  re- 
ceiver withbut  allowing  the  defendant 
an  opportunity  to  give  bond.  Cordele 
Ice  Co.  V.  Sims,  120  Ga.  428,  48  S.  E. 
12;  Bivins  V.  Marvin,  96  Ga.  268,  22 
S.  E.  923;  Stillwell  v.  Savannah  Groe. 
Co.,  88  Ga.  100,  13  S.  E.  963. 

[b]  Where  a  statutory  right  exists 
to  the  appointment  of  a  receiver,  the 
offer  of  security  cannot  defeat  the 
plaintiff's  right.  Eapp  v.  Eeehling, 
122   Ind.   255,  23   N.   B.   68. 

31.  XJ.  S. — ^Eyder  v.  Bateman,  93 
Fed.  16;  Onondaga  Trust  &  Dep.  Co. 
V.  Spartanburg  W.  Co.,  91  Fed.  324; 
Lawrence  Iron  Works  Co.  v.  Eock- 
bridge  Co.,  47  Fed;  755;  Farmers'  L. 
&  T.  Co.  V.  Chicago  &  A.  Ey.  Co.,  27 
Fed.  146.  Del. — Sill  v.  Kentucky  Coal 
&  Timber  Dev.  Co.  (Del.  Ch.),  97 
Atl.  617.  N.  Y. — Gregory  v.  Gregory, 
1  Jones  &  S.  1,  39.  Tex. — Driskill  v. 
Boyd  (Tex.  Civ.  App.),  181  S.  W. 
719. 

32.  XT.  S.— Doe  v.  N.  W.  Coal 
Transp.  Co.,  64  Fed.  928;  Walters  v. 
Anglo-American  Mtg.  &  T.  Co.,  50  Fed. 
316;  Lawrence  Iron  Works  Co.  v.  Eock- 
bridge  Co.,  47  Fed.  755.  Mass.— -Pond 


V.  Framingham  &'  L.  E.  Co.,  130  Mass. 
194.  N.  J.— Cook  V.  East  Trenton  Pot. 
Co.,  53  N.  J.  Eq.  29,  30  Atl.  534.  N.  Y. 
Leavitt  v.  Yates,  4  Edw.  Ch.  134,  162. 
N.  C— Whitehead  v.  Hale,  118  N.  C. 
601,  24  S.  'E.  360. 

33.  XT.  S. — Hugh  V.  McEae,  Chase 
466,  12  Fed.  Cas.  No,  6,840.  Ark. 
Wormser  v.  Merchants'  Nat.  Bank,  49 
Ark.  117,  4  S.  W.  198.  Colo.— Jonea 
V.  Bank  of  Leadville,  10  Colo.  464,  17 
Pac.  272.  111.— Gillespie  v.  Illinois 
Steel  Co.,  62  111.  App.  594.  La.— jTji 
re  Moss  Cigar  Co.,  50  La.  Ann.  789, 
23  So.  544.  Mich.— Kimball  v.  Good- 
burn,  32  Mich.  10.  IMiss. — Whitney  v. 
Greenville  Bank,  71  Miss.  1009,  15  So. 
33,  23  L.  E.  A.  531.  Mo.— State  v. 
Eoss,  122  Mo.  435,  25  S.  W.  947,  23 
L.  E.  A.  534. 

See  supra,  II. 

34.  Fink  v.  Montgomery,  162  Ind. 
424,  68  N.  E.  lOlO;  Mead  v.  Burk,  156 
Ind.  577,  60  N.  E.  338. 

[a]  Compare. — "There  can  be  no 
irreparable  loss  if  the  defendant  is 
solvent  and  able  to  satisfy  the  plain- 
tiff's demand."  American  Manganese 
Steel  Co.  V.  Alaska  Mines'  Corp.  (C. 
C.  A.),  250  Fed.  614;  International 
Trust  Co,  V.  Decker  Bros.,  81  C.  C.  A. 
302,  152  Fed.  78,  11  L.  E.  A.  (N.  S.) 
152;  Overton  v.  Memphis  &  L.  E.  E. 
Co.,  10  Fed.  866,  3  MeCrary  436. 

35.  XJ.  S. — In  re  Eeisenberg,  208 
U.  S.  90,  28  Sup.  Ct.  219,  52  L.  ed. 
403;  Horn  v.  Pere  Marquette  E.  Co., 
151  Fed.  626.  Ga.— Whitley  v.  Berry, 
105  Ga.  251,  31  S.  E.  171.  la.— Boston 
Inv.  Co.  V.  Pacific  Short-Line  Bridge 
Co.,  104  Iowa  311,  73  N.  W.  839.  Neb. 
Veith  V.  Eess,  60  Neb.  52,  82  N.  W. 
116.  KT.  Y. — Tuckerman  v.  Brown,  11 
Abb.  Pr.  389.  Tenn.— Stratton  v.  Cain 
(Tenn.  Ch.),  62  S.  W.  231. 

36.  Whelpley  v.  Erie  Ey.  Co.,  6 
Blatcihf.  271,  29  Fed.    Cas.    No.    17,504. 
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B.  Abseistce  op  Other  Remedy.  —  A  receivership  is  granted  only 
when  no  other  adequate  remedy  is  available"  which  is  less  drastic 
than  receivership  proceedings,^*  such,  for  instance,  as  an  injunction/^ 


37.  TJ.  S. — Morrison  v.  Buekner, 
Hempst.  442,  17  Fed.  Cas.  No.  9,844.  See 
Joseph  Dry  Good's  Co.  v.  Hecht,  120 
Fed.  760,  57  C.  C.  A.  64.  Ala.— Wright 
V.  Wright,  180  Ala.  343,  60  So.  931; 
Meyer  v.  Thomas,  131  Ala.  Ill,  30 
So.  89.  Ariz. — Hallenborg  v.  Cobre 
Grande  Copper  Co.,  8  Ariz.  329,  74  Pao. 
1052.  Ga. — Carstarphen  Warehouse  Co. 
V.  Fried,  124  Ga.  544,  52  S.  E.  598; 
Griffin  v.  Henderson,  116  Ga.  310,  42 
S.  B.  482;  Bush  v.  Mattox,  110  Ga. 
472,  35  S.  E.  640.  lU.— Schack  v.  Mc- 
Key,  97  in.  App.  460;  Nusbaum  v. 
Locke,  53  111.  App.  242.  Ind.— Steph- 
ens V.  Kaga,  142  Ind.  523,  41  N.  E. 
930.  Ean. — Conwell  v.  Lawrence,  46 
Kan.  83,  26  Pac.  461.  Ky. — Harmon 
V.  Kentuck  Coal,  I.  &  D.  Co.,  15  Ky. 
L.  Eep.  12,  21  S.  W.  1054.  La.— Mar- 
cuse  V.  GuUett  Gin  Mfg.  Co.,  52  La. 
Ann.  1383,  27  So.  846.  Md.— Speights 
V.  Peters,  9  Gill  472;  Crane  v.  Sey- 
mour, 3  Md.  Ch.  483.  See  Baltimore 
&  O.  E.  Co.  V.  Cannon,  72  Md.  493, 
20  Atl.  123.  Mass.— Falmouth  Nat. 
Bank  v.  Cape  God  Ship  Canal  Co.,  166 
Mass.  550,  44  N.  E.  617.  Mich. — Jenks 
V.  Horton,  96  Mich.  13,  55  N.  W.  372. 
Minn.— Eice  v.  St.  Paul  &  P.  E.  Co., 
24  Minn.  464.  Mo. — Price  v.  Bamkers' 
Trust  Co.,  178  S.  W.  745;  State  v.  Peo- 
ple's United  States  Bank,  197  Mo. 
574,  598,  94  S.  W.  953;  Blades  v. 
Billings,  154  Mo.  App.  350,  134  S.  W. 
579.  Mont. — Montana  Eanches  Co.  v. 
Dolan,  53  Mont.  397,  164  Pac.  306. 
N.  J.— Swallow  V.  Swallow,  31  N.  J. 
Eq.  390.  N.  Y.-^Corey  v.  Long,  12 
Abb.  Pr.  (N.  S.)  427,  43  How.  Pr. 
492;  Stern  v.  Shapiro,  E.  &  Co.,  99 
App.  Div.  405,  91  N.  Y.  Supp.  249. 
Ohio. — Cincinnati  &  H.  D.  E.  Co.  v. 
Duckworth,  2  Ohio  C.  C.  518,  1  Ohio 
Cir.  Dec.  618;  Jay  v.  Squire,  5  Ohio 
Cir.  Dec.  318,  7  Ohio  N.  P.  345.  Pa. 
In  re  Sohlecht's  Appeal,  60  Pa.  172. 
S.  D. — Simmons  Hdw.  Co.  v.  Waibel, 
1  S.  D.  488,  47  N.  W.  814,  36  Am. 
St.  Eep.  755,  11  L.  E.  A.  267.  Tenn. 
Slover  V.  Coal  Creek  Coal  Co.,'  113 
Tenn.  421,  82  8.  W.  1131,  106  Am.  St. 
Eep.  851,  68  L.  E.  A.  852.  Tex. — Con- 
tinental Trust  Co.  V.  Brown  (Tex.  Civ. 
App.),  179  S.  W.  939;  Williams  v. 
Watt  (Tex.  Civ.  App.),  171  S.  W.  266; 
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Cotton  V.  Band  (Tex.  Civ,  App.),  92 
S.  W.  266.  Wash.— Union  Boom  Co.  v. 
Samish  E.  Boom  Co.,  33  Wash.  144,  74 
Pac.  53;  Brundage  v.  Home  Sav.  &  L. 
Assn.,  11  Wash.  277,  39  Pac.  666. 

[a]  "Other  adequate  remedy  and 
lack  of  extreme  necessity  .  .  .  ordi- 
narily preclude  a  receivership."  Price 
V.  Bankers'  Trust  Co.  (Mo.),  178  S.  W. 
745. 

38.  La. — State  v.  Ellis,  108  La.  521, 
531,  32  So.  335.  Mo.— Blades  v.  Billings, 
154  Mo.  App.  350,  134  S.  W.  579.  Ohio. 
Jay  V.  Squire,  5  Ohio  Cir.  Dee.  318,  7 
Ohio  N.  P.  345. 

[a]  "The  Appointment  of  a  Ke- 
ceiver  Is  a  Drastic  Remedy." — Under- 
ground Elect.  Eys.  Co.  v.  Owsley,  176 
Fed.  26,  99  C.  C.  A.  500. 

39.  U.  S. — Cabaniss  v.  Eeeo  Min. 
Co.,  116  Fed.  318,  54  C.  C.  A.  190. 
Ala. — Walker  County  Coal  &  M.  L.  Co. 
V.  Long,  39  So.  770;  Etowah  Min. 
Co.  V.  Wills  Val.  Min.  &  Mfg.  Co.,  106 
Ala.  492,  17  So.  522;  American  Free- 
hold Land-Mtg.  Co.  v.  Turner,  105  Ala. 
520,  17  So.  85.  Cal.— Fischer  v.  Supe- 
rior Court,  110  Cal.  129,  138,  42  Pac. 
561.  Fla. — State  v.  Jacksonville,  P.  & 
M.  E.  Co.,  15  Fla.  201.  Ga.— Crawford 
V.  Wilson,  139  Ga.  654,  663,  78  S.  E. 
30,  44  L.  E.  A.  (N.  8.)  773;  Virginia- 
Carolina  Chem.  Co.  v.  Provident  S.  L. 
Assur.  Soc,  126  Ga.  50,  54  S.  E.  926. 
111.— Schack  V.  McKey,  97  111.  App. 
460;  Nusbaum  v.  Locke,  53  111.  App. 
242.  Ind. — Henderson  v.  Eeynolds,  168 
Ind.  522,  81  N.  E.  494,  11  L.  E.  A. 
(N.  S.)  960;  Supreme  Sitting  O.  I.  H. 
V.  Baker,  134  Ind.  293,  33  N.  E.  1128, 
20  L.  E.  A.  210.  la.— French  v.  Gif- 
ford,  30  Iowa  148.  Ky. — Tarvin  v. 
Walker's  Creek  Coal  &  C.  Co.,  109 
Ky.  579,  60  S.  W.  185.  Md.— Horn 
V.  Bohn,  96  Md.  8,  53  Atl.  576;  Balti- 
more City  Brick  Co.  v.  Eobinson,  55 
Md.  410.  Miss. — Meridian  News  &  P. 
Co.  V.  Diem,  etc.  Paper  Co.,  70  Miss. 
695,  12  So.  702.  Mont.— Hiokey  v.  Par- 
rot S.  &  C.  Co.,  25  Mont.  164,  64  Pac. 
330.  N.  J. — Laurel  Springs  Land  Co. 
V.  Fougeray,  50  N.  J.  Eq.  756,  26  Atl. 
886;  Semple  v.  Flynn  (N.  J.  Eq.),  10 
Atl.  177.  N.  Y.— Cass  v.  Eealty  Se- 
curities Co.,  144  App.  Div.  916,  129 
N.  Y.  Supp.  400;  McCarthy  v.  Peake, 
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or  remedy  at  law.*"    But  to  be  an  obstacle  in  the  way  of  a  receiver- 
ship, an  alternate  remedy  must  be  adequate  and  complete.*^ 

V.  AT  WHAT  STAGE  OP  PROCEEDINGS  APPOINTMENT 
MAY  BE  MADE.  —  The  receivership  proceedings  are  usually  insti- 
tuted at  the  beginning  of  the  litigation.*^  The  receiver  may  be  ap- 
pointed at  any  time  during  the  pendency  of  the  suit  and  until  final 
disposition  of  the  case,*^  though  it  is  generally  made  before  judg- 
ment in  the  main  case.**  Formerly  the  actual  appointment  of  the 
receiver  was  never  made  until  after  answer,*^  and  that  is  still  the 
rule  under  some  codes.*"  But  under  the  general  equity  practice,  the 
appointment  may  be  made  before  answer,*^  as  well  as  before  a  hear- 


18  How.  Pr.  138,  9  Abb.  Pr.  164;  Devoe 
V.  Ithaca  &  O.  R.  Co.,  5  Paigs  521. 
N.  0. — Hanna  v.  Hanna,  89  N.  C.  68. 
Ohio. — Cincinnati  H.  &  D.  E.  Co.  v. 
Duckworth,  2  Ohio  C.  C.  518,  1  Ohio 
Cir.  Dec.  618.  Wash. — Bergman  Clay 
Mfg.  Co.  V.  Bergman,  73  Wash.  144, 
131  Pae.  485;  Brundage  v.  Home  Sav. 
&  L.  Assn.,  11  Wash.  277,  39  Pac. 
666. 

40.  Alaska.  —  Sylvester 's  Admr.  v. 
Willson's  Admr.,  2  Alaska  325.  Fla. 
Montgomery  v.  Knox,  20  Fla.  372.  Ga. 
Tumlin  v.  Vanhorn,  77  Ga.  315,  3  S. 
E.  264.  111. — Winkler  v.  Winkler,  40 
HI.  179;  Coughron  v.  Swift,  18  111.  414. 
la. — Gofer  V.  Echerson,  6  Iowa  502. 
Ky.— McClnre  v.  McGee,  128  Ky.  464, 
108  S.  W.  341.  Md.— Plain  v.  Everitt, 
36  Md.  73;  Knighton  V.  Young,  22  Hd. 
359.  Minn. — Spboner  v.  Bay  St.  Louis 
Synd.,  44  Minn.  401,  46  N.  W.  848; 
Rice  V.  St.  Paul  &  P.  E.  Co.,  24  Minn. 
464.  Nev. — Sherman  v.  Clark,  4  Nev. 
138,  97  Am.  Dec.  516.  N.  Y.— Cassidy 
V.  Meacham,  3  Paige  311;  Parmly  v. 
Tenth  Ward  Bank,  3  Bdw.  Ch.  395; 
Corey  v.  Long,  43  How.  Pr.  492,  12 
Abb.  Pr.  (N.  S.)  427.  N".  D.— Minkler 
V.  United  States  Sheep  Co.,  4  N.  D. 
507,  62  N.  W.  594,  33  L.  R.  A.  546. 
Ohio. — Piatt  V.  Longworth's  Devisees, 
27  Ohio  St.  ]59.  Fa,.— In  re  Schlecht's 
Appeal,  60  Pa.  172.  S.  C. — Nathans 
V.  Steinmeyer,  57  S.  C.  386,  35  S.  B. 
733.  Tex. — Y.  A.  Watring  v.  Indem- 
nity Imp.  Co.,  45  Tex.  Civ.  App.  300, 
100  S.  W.  358;  Waples-Platter  Co.  v. 
Mitchell,  12  Tex.  Civ.  App.  90,  35  S. 
W.  200.  Va. — Webster  v.  Couch,  6 
Band.  (27  Va.)  519.  W.  Va.— Eainey 
17.  Freeport  Smokeless  Coal  &  C.  Co., 
58  W.  Va.  424,  52  8.  E.  528. 

41.  IT.  S.— Walla  Walla  V.  Walla 
Walla  Water  Co.,  172  TJ.  S.  1,  12,  19 
Sup.  Ct.  77,  43  L.  ed,  341;  Twin  City 


Power  Co.  v.  Barrett,  126  Fed.  302,  61 
G.  G.  A.  288;  Jones  v.  Mutual  Fidelity 
Co.,  123  Fed.  506.  Ala.— Pearce  v.  Jen- 
nings, 94  Ala.  524,  10  So.  511.  Ga. 
Tumlin  v.  Vanhorne,  77  Ga.  315,  3  S.  E. 
264.  Ind.— Salee  v.  Soules,  168  Ind. 
624,  81  N.  E.  587;  Chicago  &  S.  E. 
Ey.  Co.  17.  Kenney,  159  Ind.  72,  62 
N.  E.  26.  Pa. — Cowan  v.  Pennsylvania 
Plate  Glass  Co.,  184  Pa.  1,  38  Atl. 
1075.  Tex. — De  Barrera  v.  Frost,  39 
Tex.  Civ.  App.  544,  88  S.  W.  476. 

42.  United  States  v.  Dominion  Oil 
Co.,  241  Fed.  425;  Teutonia  Bank  v. 
Brewing  Co.,  137  La.  1046,  1056,  69 
So.  833;  State  v.  Ellis,  108  La.  521, 
531,  32  So.  335. 

43.  Columbia  Finance  &  Trust  Co. 
V.  Morgan,  19  Ky.  L.  Rep.  1761,  44 
S.  W.  389,  628,  45  S.  W.  65;  Henshaw, 
Ward  &  Co.  v.  Wells,  9  Humph.  (Tenn.) 
568;  Merrill  v.  Elam,  2  Tenn.  Ch.  513. 

44.  U.  S.— Union  Mut.  L.  Ins.  Co. 
V.  Union  Mills  Plaster  Co.,  37  Fed. 
286,  3  L.  R.  A.  90.  Mich.— Button  v. 
Thomas,  97  Mich.  93,  56  N.  W.  229; 
Rankin  v.  Rothschild,  78  Mich.  10, 
43  N.  W.  1077.  S.  D.— Woodford  v. 
Kelley,  18  S.  D.  615,  101  N.  W.  1069. 

45.  Fla. — State  v.  Jacksonville,  P. 
&  M.  R.  Co.,  15  Fla.  201.  Ga.— Wil- 
liams V.  Jenkins,  11  Ga.  595;  Jones 
V.  Dougherty,  10  Ga.  273.  la. — French 
V.  GifEord,  30  Iowa  148.  N.  J.— Pro- 
baseo  v.  Probasco,  30  N.  J.  Eq.  108. 
N.  Y. — Verplanck  v.  Mercantile  Ins. 
Co.,  2  Paige  438,  450;  Bloodgood  v. 
Clark,  4  Paige  574. 

[a]  An  appointment  after  answer, 
but  before  replication  is  not  improper. 
Button  V.  Thomas,  97  Mich.  93,  5t) 
N.  W.   229. 

46.  People  v.  Denver  Dist.  Ct.,  33 
Colo.  293,  80  Pae.  908. 

47.  Ala. — Micou  v.  Moses  Bros.,  72 
Ala.  439.    Oal. — Murray  v.  Murray,  115 
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ing,*^  on  a  showing  of  immediate  necessity.*^  The  purpose  of  the  re- 
ceivership may  determine  this  matter.^"  The  appointment  need  not 
be  delayed  for  service  of  process  in  the  main  case,^^  but  such  process 
must  have  issued,  when  issuance  thereof  is  necessary  to  the  pendency 
of  the  suit.°^  Though  the  remedy  should  generally  not  be  postponed 
to  the  determination  of  the  main  cause  of  actioi;i,^^  a  receiver  may 
be  appointed  as  part  of  the  final  decree,^*  or  after  the  final  decree,^^ 


Cal.  266,  47  Pae.  37,  56  Am.  St.  Rep. 
97,  37  L.  E.  A.  626,  Del.— Davis  v. 
Browne,  2  Del.  Ch.  188.  Ga. — Williams 
V.  Jenkins,  11  Ga.  595;  Jones  v. 
Dougherty,  10  Ga.  273.  111. — Baier  v. 
Backus'  Admr.,  32  111.  79;  Nartzik  v. 
Ehman,  191  111.  App.  71,  80.  Ind. 
Pressley  v.  Harrison,  102  Ind.  14,  1 
N.  E.  188.  Md.— Clark  v.  Eidgeley,  1 
Md.  Ch.  70.  Mich.— Turnbull  v.  Pren- 
tiss Lumb.  Co.,  55  Mich.  387,  21  N.  W. 
375.  Miss. — Whitehead  v.  Wooten,  43 
Miss.  523.  N.  J. — Probasco  v.  Pro- 
basco,  30  N.  J.  Eq.  108.  N.  Y. 
Bloodgood  V.  Clark,  4  Paige  574; 
Bank  of  Monroe  v.  Schermerhorn, 
Clarke  Ch.  214.  Pa. — Monroe  v.  Thomp- 
son, 1  Lack.  Leg.  Eec.  323.  Utah. 
United  States  v.  Church  of  Jesus 
Christ,  5  Utah  361,  15  Pao.  473.  Eng. 
Woodyatt  v.  GTesley,  8  Sim.  180,  59 
Eng.  Eeprint  72;  Duckw6rth  v.  Traf- 
ford,  18  Ves.  Jr.  ,283,  34  Eng.  Eeprint 
324;  Vann  v.  Barnett,  2  Bro.  C.  C.  158, 
29  Eng.  Eeprint  91. 

48.  Ind. — Brinkman  v.  Eitzinger,  82 
Ind.  3S8.  N.  Y.— Sandford  v.  Sinclair, 
8  Paige  373.     Tenn. — Merrill  v.  Elam, 

2  Tenn.  Ch.  513. 

49.  XJ.  S. — Latham  v.  Chafee,  7 
Fed.  525;  Beecher  ■».  Bininger,  7 
Blatchf.  170,  3  Eed,  Cas.  No.  1,222. 
Ala. — Little  Warrior  Coal  Co.  v.  Hoop- 
er, 105  Ala.  665,  17  So.  118;  Weis  «, 
Goetter,  Weil  &  Co.,  72  Ala.  259.  Conn. 
Tomlinson  v.  Ward,  2  Conn.  396.  111. 
Nartzik  v.  Ehman,  191  111.  App.  71. 
Md. — Baltimore  City  Brick  Co.  v.  Eob- 
inson,  55  Md.  410;  Blondheim  v.  Moore, 
11  Md.  365.  Miss.— Whitehead  v. 
Wooten,  43  Miss.  '  523.  N".  Y.— West 
V.  Swan,  3  Edw.  Ch.  420;  Eappaport 
V.  Otten,  135  App.  Div.  386,  120  N.  Y. 
Supp.  461.  Pa. — Monroe  v.  Thompson, 
1  Lack.  Leg.  Eec.  323.  S.  C. — Virginia- 
Carolina  Chem.  Co.  v.  Hunter,  84  S.  C. 
214,   66  S.   E.   177. 

50.  Union  Mutual  Life  Ins.  Co.  v. 
Union  Mills  Plaster  Co.,  37  Fed.  286, 

3  L.  E.  A.  90. 

61.    D.   0.— Barley    v.    Giftings,    15 
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App.  Cas.  427.  111.— St.  Louis  &  S.  C. 
&  M.  Co.  V.  Sandoval,  C.  &  M.  Co., 
Ill  111.  32;  Siegmund  v.  Ascher,  37 
111.  App.  122.  Nev. — Maynard  v.  Eailey, 
2  Nev.  313.  N.  Y.— People  v.  Norton, 
1   Paige   16.   . 

Contra,  Whitehead  «.  Weoten,  43 
Miss.  523.  See  the  title  "Suits  and 
Actions." 

52.  Alexandria  Gas  Co.  v.  Irish,  152 
Ind.  535,  53  N.  E.  762;  Dwelle  «. 
Hinde,  18  Ohio  C.  C.  618,  8  Ohio 
Cir.  Dec.  177. 

[a]  After  an  appearance  the  suit 
is  pending.  Mauck  Chunck  First  Na.t. 
Bank  v.  United  States  E.  T.  Co.,  105 
Ind.  227,  4  N.  E.  846;  Pressley  v. 
Lamb,  105  Ind.  171,  4  N.  E.  682. 

What  constitutes  commencement  of 
a  suit,  see  the  title  "Suits  and  Ac- 
tions." 

63.  Brassey  v.  New  York  &  N.  E. 
E.  Co.,  22  Blatchf.  (U.  S.)  72,  79. 
See  Hottenstein  v.  Conrad,  9  Kan.  435. 

54.  Shulte  V.  Hoffman,  18  Tex.  678. 
See  Sheldon  v.  Parker,  66  Neb.  610,  92 
N.  W.  923,  95  N.  W.  1015;  Hawkins 
V.  Luscomb,  2  Swans.  375,  36  Eng.  Ee- 
print 659. 

85.  OaJ. — Garniss  v.  Superior  Ct., 
88  Cal.  413,  26  Pac.  351;  Whitney  v. 
Buckman,  26  Cal.  447.  Conn.— O 'Neill 
V.  Kildufif,  81  Conn.  116,  70  Atl.  640. 
Ga.— Young  V.  Germania  Sav.  Bank, 
133  Ga.  699,  66  S.  E.  925.  lU.— Haas 
V.  Chicago  Bldg.  Soc,  89  III.  498.  Ind. 
Sellers  v.  Stoffel,  139  Ind.  468,  39  N.  E. 
52;  Brinkman  v.  Eitzinger,  82  Ind. 
358;  Connelly  v.  Dickson,  76  Ind.  440. 
la. — Mitchell  V.  Eoland,  95  Iowa  314,  ^ 
63  N.  W.  606;  Adair  v.  Wright,  16 
Iowa  385.  Nev. — Hyman  v.  Kelly,  1 
Nev.  179.  K.  J.— Puller  v.  Taylor,  6 
N.  J.  Eq.  301.  N.  Y.— Browning  v. 
Bettis,  8  Paige  568;  Bank  of  Monroe 
V.  Schermerhorn,  1  Clarke  Ch.  214; 
Fitzburgh  v.  Everingham,  6  Paige  29. 
Tenn. — Jones  v.  Stewart  (Tenn.  Ch.), 
61  S.  W.  105;  Merrill  v.  Elam,  2  Tenn. 
Ch.  513.  Tex. — Jones  v.  Myer  Bros.  ' 
Drug  Co.,  25   Tex.   Civ.  App.   234,  61 
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or  even  after  an  appeal  on  the  merits,""  when  the  necessity  therefor  is 
made  to  appear  to  the  court. 

VI.  PROCEEDINGS  FOR  APPOINTMENT.  —  A.  Who  May  Ap- 
ply.—  An  applicant  for  a  receiver  must  have  a  present  existing  in- 
terest in  the  property,"''  or  an  apparent  interest;"^  a  simple  contract 
creditor  has  no  standing  as  an  applicant  for  such  relief."^  The  ap- 
pointment is  usually  not  made,  as  against  the  plaintiff,  on  the  ap- 
plication of  the  defendant,^"  but  if  the  receivership  is  necessary  to 
protect  the  rights  of  all  parties,  the  defendant  or  cross-complainant 
may  make  the  application.*^    A  codefendant  may  apply  for  a  receiver 


S.  W.  553.  Va. — Moran  v.  Johnston, 
26  Gratt.  (67  Va.)  108.  W.  Va.— Beard 
V.  Arbuekle,  19  W.  Va.  145.  Wis. 
Sehreiber  v.  Carey,  48  Wis.  208,  219, 
4  N.  W.  124;  B^ker  v.  Dayton,  28 
Wis.  367. 

56.  Ga. — May  v.  Printup,  59  Ga. 
128.  Ind. — Brinkman  v.  Eitzinger,  82 
Ind.  358.  la.— Mitchell  v.  Roland,  95 
Iowa  314,  63  N.  W.  606.  Neb.— East- 
man V.  Gain,  45  Neb.  48,  63"  N.  W. 
123.  N.  J.— Penn  Mut.  Life  Ins.  Co. 
V.  Semple,  38  N.  J.  Eq.  314.  Tenn. 
Merrill  v.  Elam,  2  Tenn.  Ch.  513.  Tex. 
Jones  V.  Meyer  Br'os.  Drug  Co.,  25 
Tex.  Civ.  App.  234,  61  S.  W.  553. 
W.  Va.— Hutton  v.  Lookridge,  27  W. 
Va.  428;  Beard  v.  Arbuckle,  19  W.  Va. 
145. 

57.  Ala. — Fort  Payne  Furnace  Co. 
17.  Fort  Payne,  etc.  Iron  Co.,  96  Ala. 
472,  11  So.  439,  38  Am.  St,  Eep.  109. 
Ga. — Gartrell  v.  McCravey,  144  Ga. 
249,  86  S.  E.  93;  Albany  &  E.  Iron 
&  Steel  Co.  V.  Southern  Agr.  Works, 
76  Ga.  135,  2  Am.  St.  Eep.  26.  Idaho. 
Chemung  Min.  Co.  v.  Hanley,  11  Idaho 
302,  81  Pac.  619;  Sweeny  v.  Mayhew, 
6  Idaho  455,  56  Pac.  85.  lU.— Lemker 
V.  Kalberlah,  105  111.  App.  445.  Ind. 
Sheridan  Brick  Works  v.  Marion  Trust 
Co.,  157  Ind.  292,  61  N.  E.  666,  87 
Am.  St.  Eep.  207;  State  v.  Union  Nat. 
Bank,  145  Ind.  537,  44  N.  E.  585,  57 
Am.  St.  Eep.  209;  Steele  v.  Aspy,  128 
Ind.  367,  27  N.  E.  739.  Kan.— Jack- 
son V.  Kiiig,  9  Kan.  App.  160,  58  Pac. 
1013.  Miss. — Vause  v.  Woods,  46  Miss. 
120;  Mays  V.  Eose,  1  Freem.  Ch.  703. 
Mo. — Wesby  v.  Bowers,  58  Mo.  App, 
419.  N.  J.— Flagler  v.  Blunt,  32  N.  J. 
Eq.  518,  523.  N.  Y.— O'Mahoney  v. 
Belmont,  62  N.  Y.  133;  Smith  v.  Wells, 
20  How.  Pr.  158.  N.  0.— Eheinstein  v. 
Bixby,  92  N.  C.  307;  Levenson  &  Co. 
V.  Elson,  88  N.  C.  182.  S.  D.— Kelly 
17.  Fargo  Mere,  Co.,  16  8.  D.  78,  91 


N.  W.  350.  Utah.— Ogden  City  r. 
Bear  Lake  &  E.  "W.  "W.  &  Irr.  Co., 
16  Utah  440,  52  Pac.  697,  41  L.  E.  A. 
305.  Eng. — Attorney-General  v.  Day, 
2  Madd.  246,  56  Eng.  Eeprint  325. 

58.  TJ.  S. — Lancaster  v.  Aisheville 
St.  Ey.  Co.,  90  Fed.  129.  Alaska.— Me- 
Bride  v.  Coy,  1  Alaska  238.  Ind.— Sal- 
lee  V.  Soules,  168  Ind.  624,  81  N.  E. 
587;  Sheridan  Brick  Works  v.  Marion 
Trust  Co.,  157  Ind.  292,  61  N.  E.  666, 
87  Am.  St.  Eep.  207;  Mead  V.  Burk, 
156  Ind.  577,  60  N.  E.  338.  N.  Y. 
Brown  v.  Northrup,  15  How.  Pr.  (N. 
S.)  333;  Goodyear  v.  Betts,  7  How, 
Pr.  187.  UiJah.— Ogden  City  v.  Bear 
Lake  &  E.  W.  W.  &  Irr.  Co.,  16  Utah 
440,  52  Pac.  697,  41  L.  E.  A.  305. 

59.  IT.  S.— Davis  v.  Hayden,  238 
Fed.  734,  151  C.  C.  A.  584;  Maxwell 
V.  McDaniels,  184  Fed.  311,  106  C.  C. 
A.  453.  Ga. — Gartrell  v.  MoCravey, 
144  Ga.  249,  86  S.  E.  932.  Mont. 
State  17.  Eighth  Judicial  Dist.  Court, 
14  Mont.  577,  37  Pac.  969.  Wash. 
Blum  17.  Eowe,  98  Wash.  683,  168  Pac. 
781,  L.  E.  A.  1918C,  630. 

See  supra,  III,  A7  '2. 

[a]  In  Creditor's  Bill. — It  is  not 
always  necessary  that  one  be  a  judg- 
ment creditor  to  file  a  creditor's  bill 
and  ask  for  a  receiver.  Pennsylvania 
Steel  Co.  17.  New  York  City  E.  Co., 
198  Fed.  721,  117  C.  C.  A.  503.  See  6 
Standard  Peoc.  172,  174. 

60.  State  17.  Eoss,  122  Mo.  435,  461, 
25  S.  W.  947,  23  L.  E.  A.  534;  Leddel's 
Exr.  17.  Starr,  19  N.  J.  Eq.  159. 

[a]  On  death  of  receiver,  the  de- 
fendant has  no  right  to  procure  the 
appointment  of  a  successor,  without 
showing  some  special  right  thereto. 
De  Leonis  17.  Walsh,  148  C»l.  254,  82 
Pac.   1047. 

61.  la. — Hablitzel  i?.  Latham,  35 
Iowa  550.  Miss. — Hamberlain  17.  Mar- 
ble, 24  Miss.  5S6.    Neb.— Philadelphia 
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as  against  other  defendants.^^  A  stranger  to  the  original  litigation 
cannot  thrust  himself  forward  and  obtain  a  receiver,"^  nor  can  an 
intervenor  whose  claim  is  not  germane  to  the  original  controversy.^* 
An  insolvent  debtor  generally  cannot  procure  a  receivership  to 
marshal  his  own  assets. ^° 

B.  Parties  to  Proceeding  for  Appointment.  —  The  owner  '  of 
the  property  is  a  necessary  party  to  the  proceeding,^"  and  a  third 
person  in  possession  must  also  be  joined  to  bind  him."'  Hence  a 
corporation  must  be  a  party  if  a  receiver  is  to  be  appointed  for  its 
property,"^  or  property  in  its  possession."^  A  defect  of  parties  will 
not  prevent  an  appointment/"  though  it  will  not  bind  those  omitted.''^ 

C.  Pleadings  and  Affidavits.  —  1.  Necessity  of  Application. 
Though  generally  based  upon  the  application  of  a  party,"  a  receiver 
may  be  appointed  on  the  court's  own  motion,"  particularly  where  so 


Trust  Co.  V.  Oyler,  61  Neb.  702,  85 
N.  W.  899.  N.  C— MoNair  v.  Pope, 
96  N.  C.  502,  2  S.  E.  54.  S.  0.— Har- 
mon V.  Wagoner,  33  S.  C.  487,  12  S.  E. 
98.  Tex.— De  Barrera  v.  Frost,  33  Tex. 
Civ.  App.  580,  39  Tex.  Civ.  App.  544, 
77  S.  W.  637,  88  S.  W.  476.  Wash. 
Sibson  V.  Hamilton,  21  Wash.  362,  58 
Pac.  219.  W.  Va.— Ogden  v.  Chalfant, 
32  W.  Va.  559,  9  S.  E.  879. 

62.  Henshaw  v.  Wells,  9  Humph. 
(Tenn.)   568,  584. 

[a]  Applicant  Must  Come  With 
Clean  Hands. — Hyde  Park  Gas  Co.  v. 
Kerber,  5  111.  App.  132. 

63.  O'Mahouey  v.  Belmont,  62  N.  T. 
133. 

64.  Producers'  Oil  Co.  v.  United 
States,  245  Fed.  651,  158  C.  C.  A.  79; 
Hardy  v.  Abbott,  32  Tex.  Civ.  App. 
66;  73  S.  W.  1079. 

[a]  An  intervenor  claiming  ad- 
versely to  both  the  plaintiff  and  de- 
fendant may  apply  for  a  receiver. 
Producers'  Oil  Co.  v.  United  States, 
245  Fed.  651,  158  0.  C.  A.  79. 

65.  U.  S.— Central  Trust  Co.  v. 
Wabash,  etc.  B.  Co.,  23  Fed.  863; 
Hugh  V.  McRae,  Chase  466,  12  Fed. 
Caa.  No.  6,840.  Compare  Wabash,  etc. 
E.  Co.  V.  Central  Trust  Co.,  22  Fed. 
272.  G-a. — Steele  Lumb.  Co.  v.  Laurens 
LumlD.  Co.,  98  Ga.  329,  24  S.  E.  755. 
Mich. — Kimball  v.  Goodburu,  32  Mich. 
10.  Mo.— State  v.  Boss,  122  Mo.  435, 
25  S.  W.  947,  23  L.  E.  A.  534.  Tex. 
McUhenny  v.  Binz,  80  Tex.  1,  13  S. 
W.  655,  26  Am.  St.  Eep.  705. 

66.  111. — Baker  v.  Backus'  Admr., 
32  111.  79.  Ind.— Dale  v.  Kent,  58  Ind. 
584.  N.  Y.— People  v.  O'Brien,  111 
N.  Y.  1,  63,  18  N.  E.  692,  7  Am.  St. 
Eep.   684,   2   L,   E.   A.   255;   Bank   of 
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Mutual  Redemption  v.  Sturgis,  9  Bosw. 
608.  Pa. — In  re  Gravenstine 's  Appeal, 
49  Pa.  310.  Tenn. — Mays  v.  Wherry, 
3  Tenn.  Ch.  34.  Tex. — Farmers',  etc. 
Nat.  Bank  v.  Scott,  19  Tex.  Civ.  App. 
22,  45  S.   W.  26. 

[a]  Subscribers  to  a  trust  fund  are 
not  necessary  parties  to  a  suit  to  ap- 
point a  receiver  to  preserve  the  fund. 
Eousseau  v.  Call,  169  N.  C.  173,  85 
S.  E.  414. 

67.  Parker  v.  Browning,  8  Paige 
388,  35  Am.  Dec.  717;  Battle  v.  Davis, 
66  N.  C.  252. 

68.  111.- Baker  v.  Backus,  32  111. 
79.  la.— French  v.  GifCord,  30  Iowa 
148.  Mich. — Scripps  v.  Crawford,  123 
Mich.  173,  81  N.  W.  1098.  Miss. 
Smith  V.  Ely  &  Walker  D.  G.  Co.,  79 
Miss.  266,  30  So.  653.  Neb.— Ponca 
Mill  Co.  V.  Mikesell,  55  Neb.  98,  75 
N.  W.  46.  N.  Y.— Verplanck  v.  Merc. 
Ins.  Co.,  2  Paige  438.  Pa.— 7b  re 
Gravenstine 's  Appeal,  49  Pa.  310.  S.  C. 
Hubbard  v.  Camperdown  Mills,  25  S. 
C.  496,  1  S.  E.  5. 

69.  Morrow  v.  Edwards,  9  Mackey 
(D.   C.)    475.  ' 

70.  Boston  Mere.  Co.  v.  Ould-Carter 
Co.,  123  Ga.  458,  51  S.  E.  466;  Pro- 
basco  V.   Probasco,   30   N.   J.  "Eq.   108 

71.  See  infra,  VI,  E,  5,  b. 

72.  See  infra,  VI,  C,  2,  a. 

73.  U.  S.— Elk  Fork  Oil  &  Gas  Co. 
V.  Foster,  99  Fed.  495,  39  C.  C.  A. 
615.  Cal. — Whitney  v.  Buckman,  26 
Cal.  447.  Del.— Gray  v.  Council  of 
Town  of  Newark,  9  Del.  Ch.  171,  79 
Atl.  735,  739.  Ga.— McGarrah  v.  Bank, 
117  Ga.  556,  43  S.  E.  987.  N.  Y. 
O'Mahoney  v.  Belmont,  62  N.  Y.  133. 
Tex.— Bast  Line  &  E.  Ei  E.  Co.  v 
State,   75   Tex.   434,   12   S,    W.    690; 


RECEIVEM 


343 


provided  by  statute,  as  it  is  in  some  jurisdictions/* 

2.  Form  and  Sufficiency  of  Pleadings  and  Affidavits.  —  a.  Of 
Applicant.  —  The  original  bill  or  complaint  must  state  an  independent 
cause  of  action  within  the  court's  jurisdiction,''  and  show  a  prima 
facie  right  in  the  plaintiff  to  recover. ''^  The  showing  of  a  necessity 
for  a  receiver  need  not  be  in  the  complaint  or  bill,''  but  may  be 
contained  in  a  separate  application,"  or  motion,'*  supported  by  affi- 
davits,*" it  being  enough  that  the  complaint,  or  bill,  disclose  a  case 
of  the  class  in  which  receivers  may  be  appointed.'^  The  application 
for  the  receiver,  however,  may  be  contained  in  the  plaintiff's  original 
pleading,*^  but  if  the  occasion  therefor  arose  after  the  filing  of  the 
original  suit,  a  separate  petition  praying  for  the  appointment  of  a 
receiver  may  be  filed  in  the  case,'^  and  such  additional  facts  as  may 
be  necessary  may  be  made  to  appear  by  affidavit.**  The  plaintiff 
must  show  that  he  has  an  interest  in  the  property  over  which  a  re- 
ceivership is  asked,*^  as  well  as  the  necessity  for  the  appointment 


Crawford  v.  Crawford  (Tex.  Civ.  App.), 
163  S.  W.  115;  Waters-Pierce  Oil  Co. 
V.  State,  47  Tex.  Civ.  App.  299,  105 
S.  W.  851. 

Contra,  White  v.  Britton,  72  S.  C. 
175,  51  S.  E.  547. 

74.  La. — United  States  v.  United 
States  Bank,  11  Bob.  418;  Frazier  v. 
Willcox,  4  Bob.  517.  Md.— Baker  v. 
Baker,  108  Md.  269,  70  Atl.  418,  129 
Am.  St.  Eep.  439.  Ohio. — Bllonne  v. 
Bradstreet,  12  Ohio  Dec.  (Beprint) 
336,  2  Handy  74,  Tex. — San  Antonio 
Gas  Co.  V.  State,  22  Tex.  Civ.  App. 
118,  54  S.  W.  289. 

75.  Toomey  v.  Pirst  Mtg.  Trust  Co. 
(Tex.  Civ.  App.),  177  S.  W.  539. 
See  supra,  III,  A,  1. 

76.  Goshen  Woolen  Mills  Co.  v.  City 
Nat.  Bank,  150  Ind.  279,  49  N.  E. 
154. 

77.  Gray  'v.  Council  of  Town  of 
Newark,  9  Del.  Ch.  171,  79  Atl.  735, 
739;  Hottenstein  v.  Conrad,  9  Kan. 
435. 

[a]  In  a  mortgage  foreclosure  all 
the  petition  need  contain  are  the  ordi- 
nary averments  for  the  foreclosure  of 
the  mortgage.  Hottenstein  v.  Conrad, 
9  Kan.  435. 

78.  Baker  v.  Baker,  108  Md.  269, 
70  Atl.  418,  129  Am.  St.  Eep.  439. 

[a]  Informal  applications  may  be 
sufficient.  A  document  addressed  to 
the  court  and  filed  in  the  cause  which 
states  facts  authorizing  the  appoint- 
ment of  a  receiver,  is  sufficient  for 
such  purpose.  Waters  Pierce  Oil  Co. 
V.  State,  47  Tex.  Civ.  App.  .299,  105 
S.  W,  851. 


79.  Ind. — Bitting  v.  Ten  Eyck,  85 
Ind.  357.  Tenn. — Troughber  v.  Akin, 
109  Tenn.  451,  73  8.  W.  118.  Wis. 
Hungerford  v.  Gushing,  8  Wis.  320. 

80.  N.  H.— Ladd  v.  Harvey,  21  N. 
H.  514.  Wash. — Union  Boom  Co.  v. 
Samish  Eiver  Boom  Co.,  33  Wash.  144, 
74  Pac.  53.  Wis. — Hungerford  v. 
Gushing,  8   Wis.  320. 

81.  Hottenstein  v.  Conrad,  9  Kan. 
435. 

82.  Toomey  v.  First  Mtg.  Trust  Co. 
(Tex.  Civ.  App.),  177  S.  W.  539;  Union 
Boom  Co.  V.  Samish  Eiver  Boom  Co., 
33  Wash.  144,  74  Pac.  53. 

[a J  If  the  facts  in  the  complaint 
are  specific,  it  is  all  that  is  necessary. 
Union  Boom  Co.  v.  Samish  Eiver  Boom 
Co.,  33  Wash.  144,  74  Pac.  53. 

83.  Harris  v.  United  States  S.  F.  I. 
Co.,  146  Ind.  265,  45  N.  E.  328;  Lang- 
don  V.  Vermont,  etc,  E.  Co.,  54  Vt. 
593. 

84.  Union  Boom  Co.  V.  Samish 
Eiver  Boom  Co.,  33  Wash.  144,  74  Pac. 
53. 

85.  Alaska.  —  McBride  v.  Coy,  1 
Alaska  238.  Md. — Anderson  v.  Cecil, 
86  Md.  490,  38  Atl.  1074.  N.  Y. 
Eamsey  v.  Erie  E.  Co.,  38  How.  Pr. 
193,  7  Abb.  Pr.  (N.  S.)  156;  Gray  v. 
Kendall,  10  Abb.  Pr.  66,  5  Bosw.  666. 
Wis. — Ahlhauser  v.  Doud,  74  Wis.  400, 
43  N.  W.   169. 

See  supra,  VI,  A. 

[a]  The  pleading  must  show  a  lien 
where  it  constitutes  the  plaintiff's  in- 
terest in  the  property.  Ahlhauser  v. 
Doud,  74  Wis.  400,  43  N.  W.  169. 
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of  a  receiver,'*  also  fraud,  where  it  is  the  ground  relied  on.*'  The 
application  is  insufficient  if  it  fails  to  show  an  imminent  danger  of 
loss.^'  The  property  must  be  described  with  sufficient  certainty  to 
enable  the  receiver  to  identify  it,*°  unless  the  statute  requires  the 
receiver  to  take  all  the  assets  of  the  defendant."" 

"Wherever  stated,  the  facts  on  which  the  application  is  based  must 
be  distinctly  and  specifically  set  forth  j*^  general  terms®^  and  con- 
clusions"^ are  not  sufficient,  but  it  must  be  made  to  appear  how  the 
applicant's  rights  are  jeopardized."*  But  a  separate  application  need 
not  be  explicit  as  to  matters  contained  in  the  bill  in  the  original 
equity  proceeding,  but  may  refer  to  it."° 

Though  there  should  generally  be  a  prayer  for  a  receiver,"*  this 
is  not  indispensible  where  the  facts  show  the  necessity  for  the  re- 
ceiver,"' and  a  receiver  may  be  appointed  where  the  prayer  is  for  a 


86.  6a. — Hand  v.  Dexter,  41  Ga. 
454.  La. — Malady  v.  Malady,  26  La. 
Ann.  438.  MS.— Clark  v,  Eidgely,  1 
Md.  Ch.  70.  N.  0. — Hanna  v.  Hanna, 
89  N.  C.  68;  Twitty  v.  Eogan,  80 
N.  C.  69.  Tex. — Toomey  v.  First  Mtg. 
Trust  Co.  (Tex.  Civ.  App.),  177  S.  W. 
539. 

87.  Ala.  —  Smith-Dimmick  Lbr.  Co. 
V.  Teague,  119  Ala.  385,  24  So.  4; 
Ft.  Payne  Furn.  Co.  ■;;.  Ft.  Payne  Coal, 
etc.  Co.,  96  Ala.  472,  11  So.  439,  38 
Am.  St.  Eep.  109.  Colo. — Robinson  v. 
Dolores  No.  2  L.  &  C.  Co.,  2  Colo. 
App.  17,  29  Pac.  750.  Ga.— Powell  v. 
Quinn,  49  Ga.  523. 

88.  Baker  v.  Baker,  108  Md.  269,170 
Atl.  418,  129  Am.  St.  Eep.  439;  Sim- 
mons V.  Wood,  45  How.  Pr.  (N.  Y.) 
262;  People  v.  Albany  &  S.  E.  Co., 
7  Abb.  Pr.  N.   S.    (N.  Y.)    265,  290. 

89.  Jones  -v.  Minogue,  29  Ark.  637; 
Salisbury  v.  "Wilcox,  128  Cal.  347,  60 
Pac.  979.     See  infra,  VI,  E,  2. 

90.  Hale-Berry  Co.  v.  Diamond  State 
Iron  Co.,  94  Ga.  61,  22  S.  E.  217. 

[a]  The  better  practice  is  to  de- 
scribe the  assets.  Hale-Berry  Co.  v. 
Diamond  State  Iron  Co.,  94  Ga.  61,  22 
S.  E.  217. 

[b]  But  a  Defective  Description 
May  Be  Waived. — Cheney  v.  Maumee 
Cycle  Co.,  64  Ohio  St.  205,  60  N.  E. 
207. 

[e]  A  detailed  description  Is  not 
necessary  in  the  petition,  when  the 
object  is  to  have  a  receiver  for  the 
entire  assets.  Hale-Berry  Co.  v.  Dia- 
mond State  Iron  Co.,  94  Ga.  61,  22 
S.  E.  217.  See  also  Montgomery  v. 
Enslen,  126  Ala.  654,  28  So.  626,  and 
Showalter  v.  Laredo  Imp.  Co.,  83  Tex. 
162,  18  S.  W.  491. 
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91.  Colo. — Eobinson  v,  Dolores  No. 
2  L.  &  C.  Co.,  2  Colo.  App.  17,  29 
Pac.  750.  Conn. — Tomlinson  v.  Ward, 
2  Conn.  396.  Ind. — Heavilon  v.  Prank- 
fort  Farmers'  Bank,  81  Ind.  249.  iaxL 
Blondheim  v.  Moore,  11  Md.  365;  ClarK 
V.  Eidgely,  1  Md.  Ch.  70.  W.  Va. 
WilHon  V.  Maddox,  46  W.  Va.  641,  33 
8.  E.   775. 

92.  Conn. — Tomlinson  v.  Ward,  2 
Conn.  396.  Md. — ^Blondheim  ».  Moore, 
11  Md.  365.  N.  O. — Hanna  v.  Hanna, 
89  N.  C.  68. 

93.  Heavilon  v.  Farmers'  "Bank,  iJl 
Ind.  249;  Union  Boom  Co.  v.  Samish 
Elver  Boom  Co.,  33  Wash.  144/  74  Pac. 
53.  See  generally  the  title  "Legal 
Remedy." 

94.  Knighton  v.  Young,  22  Md. 
359. 

95.  Baker  v.  Baker,  108  Md.  269,  70 
Atl.  418,  129  Am.  St.  Rep.  439. 

96.  Augusta  Ice  Co.  v.  Gray,  60  Ga. 
344.  See  McGarrah  v.  Bank,  117  Ga. 
556,  43  S.  E.  987. 

97.  U.  S.— Elk  Fork  Oil  &  Gas  Co. 
i).  Poster,  99  Fed.  495,  39  C.  C.  A.  615; 
Commercial  &  S.  Bank  v.  Corbett,  5 
Sawy.  172,  6  Fed.  Cas.  No.  3,057.  Cal, 
Whitney  v.  Buckman,  26  Cal.  447,  453. 
Compare  Havemeyer  v.  Superior  Court, 
84  Cal.  327,  24  Pac.  121,  18  Am.  St. 
Eep.  192,  10  L.  R.  A.  627.  Del.— Gray 
V.  Council  of  Town  of  Newark,  9  Del. 
Ch.  171,  79  Atl.  735,  739.  Ga.— Mc- 
Garrah V.  Bank,  117  Ga.  556,  43  S.  E. 
987.  Ind.— Chicago  &  S.  E.  Ry.  Co. 
V.  St.  Clair,  144  Ind.  371,  42  N.  E. 
225;  Brinkman  v.  Eitzinger,  82  Ind. 
358.  N.  H. — Ladd  v.  Harvey,  21  N.  H. 
514.  S.  C— Clyburn  v.  Reynolds,  31 
S.  C.  91,  9  S.  E.  973;  De  Wklt  v.  Kin- 
ard,  19  S.  C.  286,  293.     Tenn.— Hen- 
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different  relief.'*  The  pleadings  should  be  verified,^'  generally  on 
the  positive  knowledge  of  the  applicant,^  since  information  and  belief 
alone  do  not  justify  a  receivership,^  except  where  the  statute  makes 
it  incumbent  upon  a  public  officer  to  make  the  application,'  or  the 
answer  itself  states  sufficient  facts  to  warrant  a  receiver.*  However, 
the  verification  may  be  supplied  after  objection,^  or  it  may  be 
waived.^  The  affidavit  to  an  application  for  a  temporary  receiver 
without  notice  must  be  in  positive  terms. ^  A  motion  for  a  receiver 
may  be  renewed  after  being  denied,  if  new  facts  are  set  up,'  or  a 
rehearing  may  be  allowed  on  the  same  facts,^  or  a  second  application 
may  be  made.^"  Though  the  application  be  fatally  defective,  the 
court  may,  on  final  hearing,  appoint  a  receiver  on  the  original  plead- 
ings and  the  facts  proved.^^ 

b.    In  Opposition.  —  The  defendant  may  answer  by  denying  under 
oath  the  plaintiff's  allegations/^  and  may  oppose  an  ex  parte  ap- 


shaw  V.  Wells,  9  Humph.  568;  Merrill 
17.  Elam,  2  Tenn.  Ch.  513.  Va.— Shan- 
non V.  Hanks,  88  Va.  338,  13  S.  E. 
437. 

Compare  Augusta  Ice  Mfg.  Co.  v. 
Gray,  60  Ga.  344;  Wilson  v.  Maddox, 
46   W.  Va.  641,  33  S.  E.  775. 

98.  U.  S.— Elk  Fork  Oil  &  Gas  Co. 
V.  Foster,  99  Fed.  495,  39  C.  C.  A.  615. 
Cal.— Whitney  v.  Buckman,  26  Cal.  447. 
Neb. — Mann  v.  German-American  Inv. 
Co.,  70  Neb.  454,  97  N.  W.  600.  Pa. 
De  Eustafjaell  v.  He  Eustafjaell,  43 
W.  N.  C.  56. 

[a]  A  prayer  for  general  relief  is 
sufficient  if  grounds  for  a  receiver  are 
shown.  Mann  v.  German-American  Inv. 
Co.,  70  Neb.  454,  97  N.  W.  600;  De 
Eustafjaell  v.  De  Eustafjaell,  43  W.  N. 
C.   (Pa.)   56. 

99.  Culver  v.  Guyer,  129  Ala.  602, 
29  So.  779;  Hottensteia  v.  Conrad,  9 
Kan.  435. 

1.  Burgess  v.  Martin,  111  Ala.  656, 
20  So.  506. 

2.  Ala. — Pollard  v.  Southern  Fert. 
Co.,  122  Ala.  409,  25  So.  169;  Smith- 
Dimmiek  Lbr.  Co.  v.  Teague,  119  Ala. 
385,  24  So.  4;  Burgess  v.  Martin,  111 
Ala.  656,  20  So.  506.  Ga.— New  South 
Bldg.  &  L.  Assn.  v.  Willingham,  93  Ga. 
218,  18  S.  E.  435.  HI.— Siegmund  i). 
Ascher,  37  111.  App.  122.  Ind.— Hen- 
derson V.  Eeynolds,  168  Ind.  522,  81 
N.  E.  494,  11  L.  E.  A.  (N.  S.)  960. 
Mont.  —  Benepe  -  Owenhouse  Co.  v. 
Scheidegger,  32  Mont.  424,  80  Pac. 
1024.  N.  J. — Oakley  v.  Paterson  Bank, 
2  N.  J.  Eq.  173.  N.  V.— Darcin  v. 
Wells,  61  How.  Pr.  259.  N.  D.— Grandin 
V.  La  Bar,  2  N.  D.  206,  50  N.  W.  151. 


Wis. — Powers  v.  Hamilton    Paper    Co., 
60  Wis,  23,  18  N.  W.  20. 

[a]  Information  and  belief  of  at- 
torney for  the  plaintiff  is  not  a  suffi- 
cient verification.  U.  S.— Haines  v. 
Carpenter,  1  Woods  262,  11  Fed.  Cas. 
No.  5,905.  N.  D. — Grandin  v.  La  Bar, 
2  N.  D.  206,  50  N.  W.  151.  Tenn. 
Davis  V.  Eeaves,   2   Lea   649. 

3.  Attorney-General  v,  Bank  of 
Columbia,  1  Paige  (N.  Y.)  511. 

4.  Connah  v.  Sedgwick,  1  Barb.  (N. 
T.)   210. 

5.  Eice  V.  Dodd,94  Ga.  414,  20  S.  E. 
339. 

6.  Murphy  v.  Fidelity  M.  F.  Ins. 
Co.,  69  Neib.  489,  95  N.  W.  1022; 
Veith  V.  Eess,  60  Neb.  52,  82  N.  W. 
116;  Farmers'  &  Merchants'  Bank  v. 
German  Nat.  Bank,  59  Neb.  229,  80 
N.  W.  820. 

7.  Ala. — Burgess  v,  Martin,  111 
Ala.  656,  20  So.  506.  Ga.— New  South 
Bldg.  &  L.  Assn.  v.  Willingham,  93 
Ga.  218,  18  S.  E.  435.  la.— Cofer  v. 
Eeherson,  6  Iowa  502.  111. — Siegmund 
V.  Ascher,  87  111.  App.  122.  Ind. — Hen- 
derson V.  EeynoldB,  168  Ind.  522,  81 
N.   E.  494,  11   L.   E.   A.    (N.   S.)    960. 

8.  Fenton  v.  Lumberman's  Bank,  1 
Clarke's  Ch.  (N.  Y.)  360;  Devlin  v. 
Hope,   16  Abb.  Pr.   314. 

9.  Belmont  v.  Erie  E.  Co.,  52  Barb. 
(N.  Y.)  637. 

10.  Eobinson  v.  Dickey,  143  Ind. 
214,  42  N.  E.  638.  - 

11.  Waters-Pierce  Oil  Co.  v.  State, 
47  Tex.  Civ.  App.  299,  105  8.  W.  851. 

12.  Idaho. — Sweeny  v.  Mayhew,  6 
Idaho  455,  56  Pac.  85.  la. — Callanan 
V.  Shaw,  19  Iowa  183.     Md. — ^Drury  v. 
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plication,  before  answer,  by  a  sworn  deniaP^  and  counter  affidavits.^* 

3.    Notice  of  Application.  —  Notice  of  an  application  for  a  receiver, 

or  a  rule  to  show  cause,  is  generally  neeessary,^^  except  in  emergency 


Roberts,  2  Md.  Ch.  157;  Thompson  v. 
Diffenderfer)  1  Md.  Ch.  489.  Miss. 
Simmons  v.  Henderson,  Preem.  Ch.  493. 
N.  C. — Fairbairn  v.  Fisher,  57  N.  C. 
390.  N.  Y.— Henn  v.  Walsh,  2  Hdw. 
Ch.  129;  Buchanan  v.  Comptock,  57 
Barb.  568.  Pa. — Crombie  v.  Order  of 
Solon,  157  Pa.  588,  27  Atl.  710.  Wash. 
Cameron  v.  Groveland  Imp.  Co.,  20 
Wash.  169,  54  Pac.  1128,  72  Am.  St. 
Eep.  26. 

For  effect  of  veiifled  denial,  see 
infra,  VI,  D,   1. 

13.  West  V.  Swan,  3  Edw.  Ch.  (N. 
Y.)    420. 

14.  Ala. — Micou  v.  Moses  Bros.,  72 
Ala.  439.  N.  J.— Kean  v.  Colt,  5  N.  J. 
Eq.  365.  Wash. — Whitehouse  v.  Point 
Defiance  T.  &  E.  Ey.  Co.,  9  Wash.  558, 
38  Pac.  152. 

15.  U.  S.— Bluefields  S.  S.  Co.  v. 
Steele,  184  Fed.  584,  106  C.  C.  A.  564. 
Ala. — Ensley  Dev.  Co.  v.  Powell,  147 
Ala.  300,  40  So.  137;  Smith-Dimmick 
Lbr.  Co.  V.  Teague,  119  Ala.  385,  24 
So.  4;  Moritz  v.  Miller,  87  Ala.  331,  6 
So.  269;  Crowder  v,  Moone,  52  Ala. 
220.  Cal. — ^Fischer  v.  Super.  Court, 
110  Cal.  129,  42  Pac.  561;  Hobson  v. 
Pacific  States  Merc.  Co.,  5  Cal.  App. 
94,  89  Pac.  -866.  Fla.— Moyers  v.  Coin- 
er, 22  Fla.  422;  Fricker  v.  Peters  & 
C.  Co.,  21  Fla.  254;  State  v.  Jackson- 
ville, P.  *  M.  E.  Co.,  15  Tla.  201. 
Ga. — Johns  V.  Johns,  23  Ga.  31;  Eogers 
V.  Dougherty,  20  Ga.  271.  Idaho. 
Cummings  v.  Steele,  6  Idaho  666,  59 
Pac.  15.  111. — Haas  v.  Chicago  Bldg. 
Soc,  89  111.  498;  Anderson  v.  Hult- 
berg,  117  111.  App.  231;  Gilbert  v. 
Block,  51  m.  App.  516.  Ind.— Hender- 
son V.  Eeynolds,  168  Ind.  522,  81  N.  B. 
494,  11  L.  E.  A.  (N.  S.)  960;  Con- 
tinental Clay  &  Min.  Co.  v.  Bryson, 
168  Ind.  485,  81  N.  B.  210.  la.— Bis- 
son  V.  Curry,  35  Iowa  72;  French  v. 
Gifford,  30  Iowa  148,  160.  Ky.— Wil- 
son 17.  JonaB,  8  Ky.  L.  Rep.  510; 
Price  V.  Price,  5  Ky.  L.  Eep.  330.  La. 
State  V.  New  Orleans,  43  La.  Ann.  829; 
Martin  v.  Blanchin,  16  La.  Ann.  237. 
Md. — Anderson  v.  Cecil,  86  Md.  490, 
38  Atl.  1074;  Voshell  v.  Hynson,  26 
Md.  83;  Nusbaum  v.  Stein,  12  Md.  315. 
Mich. — Goldman  v.  Manistee  Cir.  Judge, 
155   Mich.   47,   118   N.   W.   600;    Turn- 
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bull  V.  Prentiss  Lbr.  Co.,  55  Mich.  387, 
21  N.  W.  375.  Minn. — Haugan  v.  Net- 
land,  51  Minn.  552,  53  N.  W.  873. 
Miss. — Buckley  v.  Baldwin,  69  Miss. 
804,  13  So.  851;  Whitehead  v,  Wooten, 
43  Miss.  523;  Mays  v.  Rose,  1  Freem. 
Ch.  703.  Mo.— State  v.  Dearing,  184 
Mo.  647,  84  S.  W.  21;  Merriam  v.  St. 
L.  C.  G.  Ft.  S.  E.  Co.,  136  Mo.  145, 
36  S.  W.  630;  St.  Louis,  K.  &  S.  E. 
Co.  V.  Wear,  135  Mo.  230,  261,  36 
S.  W.  357,  33  L.  E.  A.  341.  Mont. 
Benepe-Owenhause  Co.  v.  Scheidegger, 
32  Mont.  424,  80  Pac.  1024;  State  ex 
rel.  Thornton-Thomas  M.  Co.  v.  District 
Court,  20  Mont.  284,  50  Pac.  852.  Nev. 
Maynard.u.  Eailey,  2  Nev.  313.  N.  J. 
Tibbals  v.  Sargeant,  14  N.  J.  Eq.  449. 
N.  Y. — People  v.  Albany  &  S.  E.  bo., 
7  Abb.  Pr.  (N.  S.)  265,  55  Barb.  344, 
38  How.  Pr.  228,  1  Lans.  308;  Gibson 
V.  Martin,  8  Paige  481;  Field  v.  Rip- 
ley, 20  How.  Pr.  26.  N.  D.— Grandin 
V.  La  Bar,  2  N.  D.  206,  50  N.  W.  151. 
Ohio. — Cincinnati,  H.  &  D.  E.  Co.  v. 
Jewett,  37  Ohio  St.  649.  S.  C— White 
V.  Britton,  72  S.  C.  175,  51  S.  E.  547. 
Tex. — Weems  v.  Lathrop,  42  Tex.  207; 
Wotring  v.  Indemnity  Imp.  Co.,  45  Tex. 
Civ.  App.  300,  100  S.  W.  358.  Va. 
Bristow  17.  Home  Bldg.  Co.,  91  Va.  18, 
20  S.  E.  946;  Frendenheim  v.  Rohr, 
87  Va.  764,  13  S.  E.  193,  266.  Wash. 
Cole  17.  Price,  22  Wash.  18,  60  Pac. 
153.  See  Larsen  v.  Winder,  14  Wash. 
109,  44  Pac.  123,  53  Am.  St.  Rep.  864. 
W.  V». — EuflEner  v.  Mairs,  33  W.  Va. 
655,  11  S.  E.  5;  Hutton  v.  Lockridge, 
27  W.  Va.  428.  Wis.— Davelaar  v.  Blue 
Mound  Inv.  Co.,  110  Wis.  470,  86  N. 
W.  185;  Hungerford  v.  Gushing,  8  Wis. 
320. 

[a]  Without  notice  the  court  has 
no  authority  to  appoint  a  reeelvei, 
Mestier  v.  Chevallier  Pave.  Co.,  51  La. 
Ann.  142,  24  So.  799. 

[b]  Notice  will  be  presumed  where 
the  record  is  silent.  Miller  v.  Shriner. 
86  Ind.  493. 

[c]  A  person  In  default  is  not  en- 
titled to  notice  of  an  application  for 
a  receiver.  Armstrong  v.  Douglas  Park 
Bldg.  Assn.,  60  111.  App.  318. 

[d]  In  an  ancillary  proceeding,,  in 
a  different  court,  where  the  parties  are 
regularly    brought    into    court    in    the 
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oases,^'  where  it  sufficiently  appears  that  a  delay  would  result  in  great 
injury;^'  and  if  made  without  such  imperative  necessity  the  appoint- 
ment should  be  revoked.*^     All  the  facts  showing  the  necessity  of 


original  case  the  appointment  is  made 
on  rule  or  notice,  precisely  as  if  the 
original  suit  were  pending  in  that 
court.  Bluefields  S.  S.  Co.  v.  Steele, 
184  Fed.  584,  106  C.  C.  A.  564. 

16.  XT.  S.— Taylor  v.  Easton,  180 
Ted.  363,  103  C.  C.  A.  509;  Elk  Fork 
Oil  &  Gas  Co.  V.  Foster,  99  Fed.  495, 
39  C.  C.  A.  615;  Burroughs  v.  Toxaway 
Co.,  182  Fed.  129,  137.  Ala.— Culver 
V.  Guyer,  129  Ala.  602,  29  So.  779; 
Maxwell  v.  Peters  Shoe  Co.,  109  Ala. 
371,  19  So.  412;  Little  "Warrior  Coal 
Co.  V.  Hooper,  105  Ala.  665,  ,17  So. 
118;  Bank  of  Florence  v.  United  States 
Sav.  &  Loan  Co.,  104  Ala.  297,  16 
So.  110;  Thompson  v.  Tower  Mfg.  Co., 
87  Ala.  733,  6  So.  928.  Del. — Davis  v. 
Browne,  2  Del.  Ch.  188.  Fla.— State 
V.  Jacksonville,  etc.  R.  Co.,  15  Fla. 
201.  111. — Schmidt  v.  Johnson,  166  111. 
App.  623;  Moore  Furniture  Co.  v. 
Prussing,  71  111.  App.  666;  Nusbaum 
V.  Locke,  53  111.  App.  242.  IM.— Hen- 
derson V.  Reynolds,  168  Ind.  522,  81 
N.  E.  494,  11  L.  R.  A.  (N.  S.)  960. 
Kan. — Elwood  v.  First  Nat.  Bank,  41 
Kan.  475,  21  Pac.  673.  Ky.— Wilson  v. 
Jonas,  8  Ky.  L.  Rep.  510.  La. — Turgeau 
V.  Brady,  24  La.  Ann.  348.  Md.— Bal- 
timore Tr.  Co.  V.  Georges  Creek  C.  Co., 
119  Md.  21,  85  Atl.  949;  Joyce  v. 
Ragan,  117  Md.  38,  82  Atl.  992.  Mich. 
Turnbull  v.  Prentiss  Lbr.  Co.,  55  Mich. 
387,  396,  21  N.  W.  375.  Minn.— Hau- 
gan  V.  Netland,  51  Minn.  552,  53  N.  W. 
873.  Miss. — Burton  v.  Pepper,  116 
Miss.  139,  76  So.  762.  Nev. — Maynard 
V.  Bailey,  2  Nev.  313.  N.  Y.— Nieoll 
V.  Boyd,  90  N.  Y.  516;  Sandford  v. 
Sinclair,  8  Paige  373.  N.  D.— Grandin 
V.  La  Bar,  2  N.  D.  206,  50  N.  W.  151. 
Ohio. — Dewelle  v.  Hinde,  18  Ohio  C.  C. 
618.  Ore. — Anderson  v.  Robinson,  63 
Ore.  228,  126  Pac.  988,  127  Pac.  546. 
S.  C— Billing,  Baker  &  Co.  v.  Foster, 
21  S.  C.  334.  Tex. — Claunch  v. 
Claunch  (Tex.  Civ,  App.),  203  S.  W. 
930;  Webb  v.  Allen,  15  Tex.  Civ,  App. 
605,  40  S.  W.  342.  Va. — ^Bristow  v.  Home 
Bldg.  Co.,  91  Va.  18,  20  S.  E.  947. 
W.  Va. — Kanawha  Coal  Co.  v.  Ballard 
&  W.  C.  Co.,  43  W.  Va.  721,  29  S.  E. 
514;  Buffner  v.  Maira,  33  W.  Va.  655, 
11  S.  E.  5.  Wye. — O'Donnell  v.  First 
Nat.  Bank,  9  Wyo.  408,  64  Pac.  337. 


[a]  "To  justify  such  a  summary 
proceeding  (1)  the  facts  and  circum- 
stances must  create  a  very  grave  exi- 
gency, and  above  all,  the  application 
must  be  of  such  a  strong  and  con- 
vincing nature  that  the  court  is 
reasonably  certaiii  to  decide  the  case 
finally  in  favor  of  the  applicant." 
Grandin  v.  La  Bar,  2  N.  D.  206,  50 
N.  W,  151.  (2)  "Such  power  should 
never  be  exercised  except  in  a  clear 
ease  of  imperious  necessity,  when  the 
rights  of  the  plaintiff  and  the  relief 
to  whieh  he  shows  himself  entitled 
can  be  secured  and  protected  in  no 
other  way."  Huff  v.  Bidwell,  151  Fed. 
563,  81  C.  C.  A.  43, 

[b]  Only  in  the  gravest  emergency 
will  a  receiver  be  appointed  without 
notice.  Burton  v.  Pepper,  116  Miss. 
139,  76  So.  762. 

[c]  If  an  injunction  will  protect 
the  plaintiff,  a  receiver  will  not  be 
appointed  without  notice.  Fischer  v. 
Superior  Court,  110  Gal.  129,  42  Pac. 
561;  Henderson  v.  Reynolds,  168  Ind. 
522,  81  N.  E.  494,  11  L.  R.  A.  (N.  S.) 
960. 

[d]  A  temporary  receiver  (1)  may 
be  appointed  without  notice,  and  after 
notice  the  appointment  may  be  made 
permanent.  Huff  v.  Bidwell,  151  Fed. 
563,  81  C.  C.  A.  43;  Burroughs  v. 
Toxaway  Co.,  182  Fed.  129,  137.  (2) 
By  code,  a  temporary  receiver  may  be 
appointed  without  notice.  Finck  v. 
Finck,  171  N.  Y.  Supp.  408.  (3)  A 
permanent  receiver  may  sometimes  but 
rarely,  be  appointed  without  notice. 
Taylor  v.  Eckersley,  45  L.  J.  Ch. 
(Eng.)  527,  2  Ch.  D.  302,  34  L.  T. 
N.  S.  637,  24  Wkly.  Rep.  450. 

17.  Ala. — Culver  v.  Guyer,  129  Ala. 
602,  29  So,  779.  111.— Nusbaum  v. 
Locke,  53  111.  App.  242.  Mo. — Tuttle 
V.  Blow,  176  Mo.  158,  75  8.  W.  617, 
98  Am.  St.  Rep.  488.  Mont. — Master- 
son  V.  Hubbert,  54  Mont.  613,  173  Pac. 
421.  Nev. — Maynard  v.  Railey,  2  Nev. 
313.  Okla. — Union  State  Bank  v.  Muel- 
ler, 172  Pac.  650.  Wash.— Cole  v.  Price, 
22  Wash.  18,  60  Pac.  153.  W.  Va. 
Baltimore  Bargain  House  v.  St.  Clair, 
58  W.  Va.  565,  52  S.  E.  660. 

18.  Ga. — Rogers  v.  Dougherty,  20 
Ga.  271.     la.— French    v.    Gifford,    30 
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an  immediate  appointment  without  notice  must  be  stated  in  the  ap- 
plication,^* or  by  affidavits  accompanying  the  sarne;^"  and  mere  opin- 
ions,^^  or  conclusions,^^  to  that  effect  are  insufficient.  When  the  de- 
fendant has  absconded,^^  or  even  when  he  is  absent  from  the  jurisdic- 


lowa  148,  167.  Md. — Triebert  v.  Bur- 
gess, 11  Md.  452.  Miss. — Meridian 
News  &  Pub.  Co.  v.  Diem  &  W.  Paper 
Co.,  70  Miss.  695,  12  So.  702.  N.  Y. 
Simmons  v.  Wood,  45  How.  Pr.  262. 
Ohio. — Cincinnati,  H.  &  D.  E.  Co.  v. 
Jewett,  37  Ohio  St.  649.  Okla. — Union 
State  Bank  v.  Mueller,  172  Pac.  650. 
Wis. — Davelaar  v.  Sehneok,  110  Wis. 
470,  86  N.  W.  185, 

[a]  Appointment  without  notice  is 
error  if  the  application  fails  to  allege 
facts  showing  that  delay  would  defeat 
or  injure  petitioner.  Union  State 
Bank  v.  Mueller  (Okla.),  172  Pac. 
650. 

[b]  Not  necessarily  illegal  (1)  to 
appoint  without  notice.  Brock  v.  Eudug 
(Ind.  App.),  119  N.  B.  491.  (2)  Ap- 
pointment not  void.  Ky. — Wilson  v. 
Jonas,  8  Ky.  L.  Eep.  510.  Mich. — Mc- 
Kay V.  Van  Kleeek,  133  Mich.  27,  94 
N.  W.  367.  Neb. — Miller  v.  Brown,  1 
Neb.  (Unof.)  754,  95  N.-  W.  797.  Nev. 
Maynard  v.  Eailey,  2  Nev.  313.  N.  Y. 
Dayton  v.  Borst,  7  Bosw.  115.  Wis. 
Neeves  v.  Boos,  86  Wis.  313,  56  N.  W. 
909. 

19.  U.  S. — ^Burroughs  v.  Toxaway 
Co.,  182  Fed.  129.  Ala.— Gilreath  «. 
Union  B.  &  Trust  Co.,  121  Ala.  204, 
25  So.  581;  Ashurst  v.  Lehman,  86 
Ala.  370,  5  So.  731;  Briarfield  Iron 
Works  Co.  V.  Foster,  54  Ala.  622.  Fla. 
Frieker  v.  Peters  &  C.  Co.,  21  Fla. 
254.  m. — Nusbaum  v.  Locke,  53  111. 
App.  242.  Ind. — Wabash  Ey.  Co.  v. 
Dykeman,  133  Ind.  56,  32  N.  E.  823. 
la. — Howe  &  Co.  V.  Jones,  57  Iowa  130, 
8  N.  W.  451,  10  N.  W.  299;  French 
1).  Gifford,  30  Iowa  148.  Md.— -Baker 
».  Baker,  108  Md.  269,  70  Atl.  418,  129 
Am.  St.  Eep.  439;  Johnston  v.  Lippert, 
96  Md.  584,  54  Atl.  114.  Mich.— Turn- 
bull  V.  Prentiss  Lbr.  Co.,  55  Mich.  387, 
396,  21  N.  W.  375.  N.  Y.— Verplanck 
17.  Merc.  Ins.  Co.,  2  Paige  438,  450. 
Tex. — Simpson  v.  Alexander  (Tex.  Civ. 
App.),  188  S.  W.  285.  Wash.— Lar- 
sen  V.  Winder,  14  Wash.  109,  44 
Pac.  123,  53  Am.  St.  Rep,  864.  W.  Va. 
Baltimore  Bargain  House  v.  St.  Clair, 
58  W.  Va.  565,  52  S.  E.  660.  Wis. 
Davelaar  v.  Blue  Mound  Inv.  Co.,  110 
Wis.  470,  86  N.  W.  185. 
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[a]  Failure  to  gire  the  notice 
should  be  justified,  (1)  and  explained. 
Baltimore  Bargain  House  v.  St.  Clair, 
58  W.  Va.  565,  52  S.  E.  660.  (2) 
' '  While  the  court  has  the  power,  un- 
der extraordinary  conditions  to  ap- 
point a  permanent  receiver  without 
notice,  it  behooves  the  complainant, 
when  asking  the  court  to  do  so,  to 
make  a  full,  frank  and  complete  state- 
ment of  the  facts  upon  which  it  is 
asked  to  exercise  the  extraordinary 
power."  Burroughs  v.  Toxaway  Co., 
182  Fed.  129. 

20.  Fla. — Jacksonville  Ferry  Co.  v. 
Stockton,  40  Fla.  141,  23  So.  557.  ,  111. 
Larson  v.  West,  110  111.  App.  150.  Ind. 
Winchester  Elect.  Lt.  Co.  v.  Gordon, 
143  Ind.  681,  42  N.  E.  914.  W.  Va. 
Baltimore  Bargain  House  v.  St.  Clair, 
58  W.  Va.  565,  52  S.  E.  660. 

21.  Ala. — Moritz  v.  Miller,  87  Ala. 
331,  6  So.  269.  Ind.— Continental  Clay 
&  Min.  Co.  V.  Bryson,  168  Ind.  485, 
81  N.  B.  210.  N.  D.— Grandin  v.  La 
Bar,  2  N.  D.  206,  50  N.  W.  151. 

22.  Ala. — Gilreath  «.  Union  Bank, 
etc.  Co.,  121  Ala.  204,  25  So.  581; 
Bank  of  Florence  v.  United  States  Sav- 
ings, etc.  Co.,  104  Ala.  297,  16  So. 
110.  Fla. — Jacksonville  Ferry  Co.  e. 
Stockton,  40  Fla.  141,  23  So.  557; 
Frieker  v.  Peters  &  C.  Co.,  21  Fla.  254. 
111.— Larson  v.  West,  110  111.  App.  150; 
English  V.  People,  90  111.  App.  54. 
Ind. — Henderson  v.  Reynolds,  168  Ind. 
522,  81  N.  E.  494,  11  L.  E.  A.  (N.  S.) 
960;  Sullivan  Elect.  Lt.  &  P.  Co.  v. 
Blue,  142  Ind.  407,  41  N.  E.  805; 
Wabash  Ry.  Co.  v.  Dykeman,  133  Ind. 
56,  32  N.  E.  823.  la.— French  v.  Gif- 
ford, 30  Iowa  148.  Md.— Blondheim 
V.  Moore,  11  Md.  365.  N.  Y.— Ver- 
planck V.  Merc.  Ins.  Co.,  2  Paige  438. 
Wis. — Davelaar  v.  Blue  Mound  Inv. 
Co.,  110  Wis.  470,  86  N.   W.  185. 

[a]  An  allega/tion  in  general  terms, 
that  the  rights  of  the  complainant  are 
in  danger  of  being  lost  unless  the 
order  is  made  withoijt  notice,  is  but  a 
conclusion  of  the  pleader,  Nusbaum 
V.  Locke,  53  111.  App.  242. 

23.  V.  S. — Cabaniss  v.  Eeco  Min. 
Co.,  116  Fed.  318,  54  C.  C.  A.  190. 
Oa. — Williams  v,  Jenkins,  11  Ga.  595. 
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tion,^*  notice  is  not  essential,  but  the  order  may  reserve  to  the  defend- 
ant the  right  to  apply  for  a  discharge  of  the  receiver,^'  and  an  op- 
portunity to  be  heard  on  a  motion  to  vacate  the  appointment  will  cure 
the  lack  of  notice  of  the  original  application.^^ 

"When  a  receiver  has  once  been  appointed  and  for  any  reason  has 
ceased  to  act,  a  successor  may  be  appointed  without  notice. ^^ 

The  summons  in  the  original  ease  is  sufficient  notice  if  the  bill  itself 
prays  for  a  receiver  ;^^  and  when  the  parties  are  in  court,^°  or  their 
attorneys  are  present,^"  no  further  notice  is  necessary  of  an  applica- 
tion made  in  term  time.  Notice  may  be  waived  by  the  acts  of  the 
defendants,^^  such  as  an  appearance  on  the  merits  of  the  ease,^^  or 


111.— Graver  &  Steele  Mfg.  Co.  v.  Whit- 
man &  Barnes  Mfg.  Co.j  62  111.  App. 
313.  Tex. — Eogers  v.  Southern  Pine 
Lumb.  Co.,  21  Tex.  Civ.  App.  48,  51 
S.  W.  26.  Eng. — Bowling  v.  Hudson, 
14  Beav.  423^  51  Eng.  Reprint  349; 
Maguire  v,  Allen,  1  Ball  &  B.  75. 

24.  Grace  v.  Curtiss,  3  Mise.  558, 
23  N.  Y.  Supp.  321;  Verplanck  v. 
Merc.  Ins.  Co.,  2  Paige  (N.  Y.)  438; 
Sandford  v.  Sinclair,  8  Paige  (N.  Y.) 
373;  Field  v.  Ripley,  20  How.  Pr.  (N. 
Y.)  26;  Cincinnati,  H.  &  D.  E.  R.  Co. 
V.  Jewett,  37  Ohio  St.  649. 

25.  Supreme  Council  of  Royal  Ar- 
canum V.  Hobart,  244  Fed.  385,  157  C. 
C.  A.  11;  People  v.  Norton,  1  Paige  (N. 
Y.)   16. 

26.  TJ.  S. — Supreme  Council  of  Roy- 
al Arcanum  v.  Hobart,  244  Fed.  385, 
157  C.  C.  A.  11.  Fla.— West  v.  Chas- 
ten, 12  Fla.  315.  HI. — Hancock  v. 
American  Bonding  &  Tr.  Co.,  86  111. 
App.  630.  Kan. — Blwood  v.  Greenleaf 
First  Nat.  Bank,  41  Kan.  475,  21  Pac. 
673.  Okla. — ^Union  State  Bank  v. 
Mueller,  172  Pac.  650.  Tex.— Ripy  v. 
Redwater  Lumb.  Co.,  48  Tex.  Civ. 
App.  311,  106  S.  W.  474;  Cotton  v. 
Rand  (Tex.  Civ.  App.),  92  S.  W.  266. 
W.  Va. — Nutter  v.  Brown,  58  W.  Va. 
237,  52  S.  E.  88,  1  L.  R.  A.  (N.  S.) 
1083. 

[a]  Motion  to  discharge  supplies 
want  of  notice.  Bristow  v.  Home 
Building  Co.,  91  Va.  18,  20  S.  B.  946. 

27.  TJ.  S. — Fowler  «.  Jarvis-Conklin 
Mtg.  Co.,  66  Fed.  14.  Ind. — ^Buchanan 
V.  Berkshire  L.  Ins.  Co.,  96  Ind.  510. 
Mlcb. — Nichol  v.  Murphy,  145  Mich. 
424,  108  N.  W.  704.  N.  Y.— NicoU 
V.  Boyd,  90  N.  Y.  516. 

28.  Winchester  Elect.  Lt.  Co.  v. 
Gordon,  143  Ind.  681,  42  N.  E.  914; 
Newell  17.  Schnull,  73  Ind.  241;  Mc- 
Dermott  t>.  Fentress  Gas  Co.  (W.  Va.), 


95   S.   E.    841;    Batson   v.   Findley,   52 
W,  Va.  343,  43  S.  E.  142. 

29.  Ga. — See  Kimbrough  v.  Orr  Shoe 
Co.,  98  Ga.  537,  25  S.  E.  576.  Md. 
Baker  v.  Baker,  108  Md.  269,  70  Atl. 
418,  129  Am.  St.  Rep.  439.  W.  Va. 
Batson  v.  Findley,  52  W.  Va.  343,  43 
S.  E.  142;  Ruffner  v.  Mairs,  33  W.  Va. 
655,  11  S.  B.  5;  Ogden  v.  Chalfant,  32 
W.  Va.  559,  9  S.  E.  879. 

[a]  "When  the  parties  are  already 
in  court,  there  is  no  occasion  for  such 
delay  as  might  endanger  the  inter- 
ests of  the  applicant  if  immediate 
action  be  not  taken."  Baker  v.  Baker, 
108  Md.  269,  70  Atl.  418,  129  Am.  St. 
Rep.  439. 

30.  IT.  S.  —  McLean  v.  Lafayette 
Bank,  3  McLean  503,  16  Fed.  Cas.  No. 
8,887.  Kan. — Consolidated  Barb  Wire 
Co.  V.  Stevenson,  71  Kan.  64,  79  Pac. 
1085.  Ky.^Miller  v.  Cavanough,  91) 
Ky.  377,  35  S.  W.  290,  59  Am.  St. 
Rep.  463.  Minn. — Haugan  v.  Netland, 
51  Minn.  552,  53  N.  W.  873. 

31.  Oonn. — Longstaffl  v.  Hurd,  66 
Conii.  350,  34  Atl.  91.  La.— 7n  re 
Eckhardt  Mfg.  Co.,  114  La.  119,  38 
So.  78.  Neb.— Murphy  v.  Fidelity  M. 
F.  Ins.  Co.,  69  Neb.  489,  95  N.  W. 
1022;  Veith  v.  Ress,  60  Neb.  52,  82 
N.  W.  116;  Roljertson  v.  Ostfom,  1  Neb. 
(Unof.)  200,  95  N.  W.  469.  S.  O. 
Allen  V.  Cooley,  53  S.  C.  414,  31  S.  E. 
634.  Wash. — Davis  v.  Edwards,  41 
Wash.  480,  84  Pac.  22. 

32.  Ga. — See  Kimbrough  V.  Orr  Shoe 
Co.,  98  Ga.  537,  25  S.  E.  576.  Kan. 
Consolidated  Barb  Wire  Co.  v.  Steven- 
son, 71  Kan.  64,  79  Pac.  1085.  Ky. 
Miller  v.  Cavanough,  99  Ky.  377,  35 
S.  W.  920,  59  Am.  St.  Rep.  463.  Minn. 
Haugan  v.  Netland,  51  Minn.  552,  53 
N.  W.  873.  Neb.— Murphy  v.  Fidelity 
M.  F.  Ins.  Co.,  69  Neb.  489,  95  N.  W. 
1022;    Veith   V.   Ress,   60   Neb.   52,   82 
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where  they  appear  and  resist  the  application.'^  ■ 

The  statute  may  require  notice  to  be  given^*  and  prescribe  the  sort 
of  notice,'®  or  provide  conditions  under  which  the  appointment  may 
be  made  without  notice.'* 

In  some  states  a  receiver  may  be  appointed  without  notice  on  the 
giving  of  bond  by  the  complainant.'^ 

A  defendant  who  is  notified  may  not  complain  that  another  de- 
fendant was  not  served  with  notice.'^ 

D.  Hearing  and  Determination.  —  1.  Generally.  —  The  chan- 
cellor hears  the  application,'*  which  must  be  supported  by  proof,*" 


N.  W.  116;  Farmers'  &  Merchants' 
Bank  v.  German  Nat.  Bank,  59  Neb. 
229,  80  N.  W.  820. 

33.  U.  S.  —  McLean  v.  Lafayette 
Bank,  3  McLean  503,  16  Fed.  Gas.  No. 
8,887.  111. — Haas  v.  Chicago  Bldg. 
Boc,  89  111.  498.  Neb. — Farmers'  Bank 
V.  German  Nat.  Bank,  59  Neb.  229,  80 
N.  W.  820.  Tenn.— Troughber  v.  Akin, 
109  Tenn.  451,  73  S.  W.  118. 

34.  Ala. — Ensley  Dev.  Co.  v.  Powell, 
147  Ala.  300,  40  So.  137.  Colo.— Peo- 
ple V.  District  Ct.,  33  Colo.  293,  80 
Pac.  908;  Belknap  Sav.  Bank  v.  Lamar 
L.  &  Canal  Co.,  28  Colo.  326,  64  Pac. 
212.  Conn. — LongstafE  v.  Hurd,  66 
Conn.  350,  34  Atl.  91.  Ind.— State  v. 
Union  Nat.  Bank,  145  Ind.  537,  44 
N.  E.  585,  57  Am.  St.  Eep.  209;  Win- 
chester E.  Light  Co.  V.  Gordon,  143 
Ind.  681,  42  N.  E.  914;  Sullivan  Elect. 
L.  &  P.  Co.  V.  Blue,  142  Ind.  407,  41 
N.  E.  805.  La. — Ober  v.  Excelsior 
Planting  Mfg.  Co.,  44  La.  Ann.  570, 
10  So.  792.  Mich.— People  ex  rel.  P.  H. 
&  G.  Ry.  Co.  V.  St.  Clair,  31  Mich. 
456.  Miss. — Whitehead  v.  Wooten,  43 
Miss.  523.  Mont. — State  -ex  rel.  Thorn- 
ton-Thomas  M.    Co.   V.   District   Court, 

20  Mont.  284,  50  Pac.  852.  Neb. 
Chambers  v.  Barker,  2  Neb.  (ITnof.) 
523,  89  N.  W.  388.  N.  Y.— Dazian 
V.  Meyer,  66  App.  Div.  575,  73  N.  Y. 
Supp.  328;  Grace  v.  Curtiss,  3  MiBC. 
558,  23  N.  Y.  Supp.  321;  Finck  v. 
Finck,  171  N.  Y.  Supp.  408.  S.  C— Al- 
len V.  Cooley,  53  S.  C.  414,  31  8.  E. 
634.  Wash. — State  ■ex  rel.  Eidgely  v, 
Superior  Court,  86  Wash.  584,  150  Pac. 
1153. 

35.  Ala. — Ensley  Dev.  Co.  v.  Pow- 
ell, 147  Ala.  300,  40  So.  137.  La. 
Krotz  V.  Louisiana  Const.  Co.,  120  La. 
363,  45  So.  278.  Miss.— Vause  «. 
Woods,  46  Miss.  120.  Neb. — ^Farmers' 
Bank  v,  German  Nat.  Bank,  59  Neb. 
229,  80  N.  W.  820;  Johmson  v.  Powers, 

21  Neb.  292,  32  N.  W".  62. 

Vol.  XXII 


[a]  Substituted  service  of  the  no- 
tice, under  a  general  statute,  is  suffi- 
cient, where  the  statute  does  not  pre- 
scribe the  form  of  notice.  Allen  v. 
Cooley,  53  S.  C.  414,  31  S.  E.  634. 
Compare  Barker  v.  Johnson,  4  Abb.  Pr. 
(N.  Y.)  435;  Beck  v.  Ashkettle,  18 
R.   L    374,    27   Atl.    505,    28    Atl.    333. 

36.  Ind. — Winchester  Elect.  Lt.  Co. 
V.  Gordon,  143  Ind.  681,  42  N.  E.  914. 
la. — Jones  v.  Graves,  20  Iowa  596. 
N.  Y.— Finck  v.  Finck,  171  N.  Y.  Supp. 
408. 

37.  Cal.— Title  Ins.  Co.  v.  California 
Dev.  Co.,  164  Cal.  58,  127  Pac.  502. 
111.- Rice  Co.  V.  McJohn,  244  111.  264, 
272,  91  N.  E.  448.  Neb.— Gibson  v. 
Sexton,   82    Neb.    475,   118   N.    W.    77. 

38.  Rapp  V.  Reehling,  122  Ind.  255, 
23  N.  E.  68. 

39.  Bitting  v.  Ten  Eyck,  85  Ind. 
357. 

[a]  "The  fotmation  of  issues,  and 
the  intervention  of  juries  for  their 
trial,  at  least  in  cases  of  interlocutory 
applications,"  are  not  contemplated. 
Bitting  V.  Een  Eyck,  85  Ind.  357. 

40.  XT.  S. — Parkhurst  v.  Kinsman,  2 
Blatehf.  78,  18  Fed.  Cas.  No.  10,760. 
Colo. — People  v.  District  Ct.,  33  Colo. 
293,  80  Pac.  908.  lU.— Baker  v. 
Backus,  32  111.  79.  la. — Thomas  v. 
Timonds,  179  Iowa  509,  159  N.  W. 
881.  N.  Y. — Hamilton  v.  Accessory 
Transit  Co.,  3  Abb.  Pr.  255,  13  How. 
Pr.  108.  N.  D. — Grandin  v.  La  Bar,  2 
N.  D.,206,  50  N.  W.  151.  Tenn.— Hen- 
shaw  v.  Wells,  9  Humph.  568.  Tex. 
Forest  Oil  Co.  v.  Wilson  (Tex.  Civ. 
App.),  178  S.  W.  626.  Wash.— Grays 
Harbor  Commercial  Co.  v.  Fifer,  97 
Wash.  380,  166  Pac.  770;  Brundage  v. 
Home,  etc.  Assn.,  11  Wash.  277,  39 
Pac.  666.  Wis. — Hungerford  v.  Gush- 
ing, 8  Wis.  320. 

[a]  Mere  allegations  will  not 
authorize   the   appointment     of    a    rg- 
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the  evidence  heard  being  the  sworn  pleadings  of  the  parties,  and  such 
affidavits  or  depositions  as  may  under  the  rules  of  practice  be  offered 
on  either  side.*^  Copies  of  such  documentary  evidence  is  required 
to  be  served  on  the  defendant,  under  the  practice  in  some  states.*^ 
If  there  has  been  a  hearing  in  the  main  case,  the  court  may  take 
judicial  notice  of  the  facts  established  therein.*^  The  burden  is  on 
the  applicant  to  make  out  a  case  by  the  proof,**  but  his  affidavit 
alone  is  sufficient  where  the  allegations  are  not  denied.*^  If  the 
answer  offsets  the  bill,  the  receivership  is  generally  refused,*^  unless 
the   plaintiff   submits  further  proof  to  overcome   the   denial;*^   and 


ceiver.     Brundage  v.  Home,  etc.  Assn., 
11  Wash.  277,  39  Pao.  666. 

41.  Ala.— Etowali  Min.  Co.  v.  Wills 
V.  Min.,  etc.  Co.,  106  Ala.  492,  17 
So.  522.  Ind. — Sullivan  Elect.  L.  & 
P.  Co.  V.  Blue,  142  Ind.  407,  41  N.  B. 
805;  Bitting  v.  Ten  Eyck,  85  Ind.  357. 
Md.— Blondheim  v.  Moore,  11  Md.  365. 
Neb. — Farmers'  &  Merchants'  Bani  v. 
German  Nat.  Bank,  59  Neb.  229,  80 
N.  W.  820.  N.  H.— Ladd  v.  Harvey, 
21  N.  H.  514.  Wis.— Hungerford  v. 
Cushing,  8   Wis.   320. 

See  supra,  VI,  C,  2. 

[a]  Affidavit  may  enlarge  and  sup- 
plement the  allegations  in  the  com- 
plaint. Chicago  &  S.  E.  Ry.  Co.  v. 
McBeth,  149  Ind.  78,  47  N.  E.  678; 
Supreme  Sitting  Order  of  Iron  Hall 
V.  Baker,  134  Ind.  293,  33  N.  E.  1128, 
20  L.  E.  A.  210. 

[b]  Affidavits  taken  in  another 
case  cannot  be  used.  Whitley  v. 
Berry,  105  Ga.  251,  31  S.  E.  171;  War- 
ren V.  Monnish,  97  Ga.  399,  23  S.  E. 
823. 

[c]  Motions  are  regularly  founded 
on  affidavits.  Hungerford  v.  Gushing, 
8  Wis.  320. 

42.  Brundage  v.  Honre'  Sav.  &  L. 
Assn.,  11  Wash.  277,  39  Pac.  666; 
Hungerford  v.   Gushing,   8   Wis.   320. 

See  generally  "Service  of  Process 
and  Papers." 

|"a]  Affidavits  not  served  (1)  can- 
not be  read  (Jacobs  v.  Miller,  10  Hun 
[N.  T.]  230;  Brundage  v.  Home  Sav. 
&  L.  Assn.,  11  Wash.  277,  39  Pac.  666), 
but  (2)  if  the  papers  to  be  used  as 
evidence  are  on  file  with  the  clerk, 
it  is  sufficient  to  refer  to  them  in  the 
notice  of  the  motion.  Hungerford  v. 
Gushing,  8  Wis.  320. 

43.  Waters-Pierce  Oil  Co.  v.  State, 
47  Tex.  Civ.  App.  299,  105  S.   W.  851. 

44.  U.  S. — Ryder  v.  Bateman,  93 
Fed.  16.  Mont. — Montana  Ranches  Co. 
V.  Dolan,  53  Mont.  397,  164  Pac.  306. 


N.  Y. — Gregory  v.  Gregory,  1  Sweeney 
613.  S.  0. — Brookshire  v.  Farmers' 
Alliance  Exch,  73  S.  C.  131,  52  S.  E. 
867.  lenn. — Davis  v.  Reaves,  2  Lea 
649. 

45.  Ala. — See  Culver  v.  Guyer,  129 
Ala.  602,  29  So.  779.  Ga. — Jones  v. 
Dougherty,  10  Ga.  273.  Tex. — Simp- 
son V.  Alexander  (Tex.  Civ.  App.),  188 
S.  W.  285.  W.  Va.— Krohn  v.  Wein- 
berger, 47   W.   Va.   127,   34   S.   E.   746. 

46.  Ga. — Rhodes  v.  Lee,  32  Ga.  470. 
Idaho. — Sweeny  v.  Mayhew,  6  Idaho 
455,  56  Pac.  85.  la. — Callanan  v.  Shaw, 
19  Iowa  183.  Md. — Thompson  v.  Dif- 
fenderfer,  1  Md.  Ch.  489.  Miss.— Sim- 
mons V.  Henderson,  Freem.  Ch.  493.  N.  Y. 
Henn  v.  Walsh,  2  Edw.  Ch.  129;  Buch- 
anan 17.  Com'stock,  57  Barb.  582.  N.  C. 
Fairbairn  v.  Fisher,  57  N.  C.  390.  Pa. 
Crombie  v.  Order  of  Solon,  157  Pa.  588, 
27  Atl.  710.  Tex. — San  Antonio,  etc. 
R.  Co.  V.  Davis  (Tex.  Civ.  App.),  30 
S.  W.  693.  Wash.— Whitehouse  v. 
Point  Defiance  T.  &  E.  Ey.  Co.,  9 
Wash.  558,  38  Pac.  152. 

[a]  Affidavits  denying  complain- 
ant's equities  must  be  full  and  specific. 
Cameron,  v.  Groveland  Imp.  Co.,  20 
Wash.  169,  54  Pac.  1128,  72  Am.  St. 
Rep.  26. 

47.  U.  S.— See  Ford  v.  Taylor,  13  7 
Fed.  149.  Cal. — Williamson  v.  Monroe, 
3  Cal.  383.  Ga. — Cohen  v.  Meyers, 
Cohen  &  Co.,  42  Ga.  46;  Rhodes  v. 
Lee,  32  Ga.  470.  Idaho. — Sweeny  v. 
Mayhew,  6  Idaho  455,  56  Pac.  85.  la. 
Callanan  v.  Shaw,  19  Iowa  183.  Md. 
McKaig  V.  JameB,  66  Md.  583,  8  Atl. 
663;  Thompson  v.  Diffenderfer,  1  Md. 
Ch.  489.  Mich. — Connor  v,  Allen, 
Harr.  Ch.  371.  Miss. — Simmons  v. 
Henderson,  Freem.  Ch.  493.  N.  H. — Ladd 
V.  Harvey,  21  N.  H.  514.  N.  Y.— Henn 
V.  Walsh,  2  Edw.  Ch.  129;  Buchanan  v. 
Comstock,  57  Barb.  582;  Waterbury 
V.  Merch.  Union  Exp.  Co.,  50  Barb. 
157;   Henn  v.  Walsh,  2  Edw.   Ch.  129. 
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this  has  been  held  obligatory  in  some  jurisdictions,*^  while  elsewhere 
it  is  held  that  the  court  should  determine  the  weight  to  be  given  the 
answer.*^  The  inquiry  should  not  go  into  the  merits  of  the  case  not 
directly  connected  with  the  appointment  of  a  receiver,^"  except 
in  so  far  as  inay  be  required  to  determine  the  necessity  of  the  ap- 
pointment.*^ But,  though  the  inquiry  need  not  go  far  enough  to  de- 
cide the  merits,*^  it  should  appear  at  least  probable,  from  the  case 
presented,  that  the  plaintiff  will  prevail  in  the  litigation,*^  and  there 


N.  C. — Fairbairn  v.  Fisher,  57  N.  C. 
390.  Pa. — Grombie  v,  Order  of  Solon, 
157  P.a.  588,  27  Atl.  710;  Pottsville 
Lumb.  &  Feed  Co.  v.  Kopitzsch  Soap 
Co.,  13  Pa.  Co.  Ct.  139.  S.  0.— De 
Walt  V.  Kinard,  19  S.  C.  286.  Tex. 
San  Antonio,  etc.  R.  Co.  v.  Davis  (Tex. 
Civ.  App.),  30  S.  W.  693.  Wash. 
Whitehouse  v.  Point  Defiance  T.  & 
E.  By.  Co.,  9  Wash.  558,  38  Pac.  152. 
W.  Va.— WilsoQ  V.  Maddox,  46  W.  Va. 
641,  33  S.  E.  775;  McCandless  v.  War- 
ner, 26  W.  Va.  754. 

48.  Idaho. — Sweeny  v.  Mayhew,  6 
Idaho  455,  56  Pac.  85.  N.  Y.— Buch- 
anan V.  Comstock,  57  Barb.  568.  N.  0. 
Fairbairn  v.  Fisher,  57  N.  C.  390.  Pa. 
Crombie  v.  Order  of  Solon,  157  Pa.  588, 
27  Atl.  710.  W.  Va.— Wilson  v.  Mad- 
dor,  46  W.  Va.  641,  33  S.  E.  775.  ' 

49.  IT.  S.— See  Allen  v.  Dallas  & 
W.  E.  Co.,  3  Wood.  316,  1  Fe^.  Cas. 
No.  221.  Ga. — See  also  Cohen  v.  Mey- 
ers, Cohen  &  Co.,  42  Ga.  46.  Mich. 
Barron  v.  Meyers,  140  Mich.  431,  103 
N.  W.  842.  N.  Y.— Loder  v.  New  York, 
etc.  E.  Co.,  4  Hun  22.  Tex. — Shaw  v. 
Shaw,  51  Tex.  Civ.  App.  55,  112  S.  W. 
124. 

[a]  The  court  has  authority  to  ap- 
point a  receiver  though  the  defendant 
denies  all  the  allegations  of  the  peti- 
tion. Shaw  V.  Shaw,  51  Tex.  Civ. 
App.  55,  112  S.  W.  124. 

50.  XT.  S.— Kelley  v.  Boettcher,  89 
Fed.  125;  Kerp  v.  Michigan  L.  S.  E. 
Co.,  14  Fed.  Cm.  No.  7,727.  Ga.— Big- 
bee  V.  Summerour,  101  Ga.  201,  28 
S.  E.  642.  Ind.— Chicago  &  S.  E.  E. 
Co.  V.  Kenney,  159  Ind.  72,  62  "N.  E. 
26;  Wayne  Pike  Co.  «.  Hammons,  129 
Ind.  368,  27  N.  E.  487;  Bitting  v. 
Ten  Byck,  85  Ind.  357.  Md.— Everett 
V.  Avery,  19  Md.  136.  N.  J.— Headly 
V.  Ocean  City  Imp.  Assn.  (N.  J.  Eq.), 
10  Atl.  471.  N.  Y.— Putnam  v.  Hen- 
derson, 49  App.  Div.  361,  63  N.  Y. 
Supp.  250;  Eoss  V.  Vernam,  6  App. 
Div.  246,  39  N.  Y.  Supp.  loSl;  Hig- 
gins    V.    Bailey,    7    Bob.    613.      N.    0. 
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Forsaith  Mach.  Co.  v.  Hope  Mills 
Lumb.  Co.,  109  N.  C.  576,  13  S.  E. 
869;  Eheinstein  v,  Bixby,  92  N.  C. 
307.  Tenu. — Downing  v.  Dunlap  Coal, 
etc.  E.  Co.,  93  Tenu.  221,  24  S.  W. 
122.  W.  Va.— Spies  v.  Butts,  59  W. 
Va.  385,  53  S.  E.  897. 

fl.  Eheinstein  v.  Bixbyj  92  N.  C. 
307;  Dobson  v.  Simouton,  78  N.  C. 
63;  Skinners'  Co.  v.  Irish  Soc,  1  Myl. 
ft  C.  162,  7  Beav.  593,  9  Jur.  1043, 
12  CI.  &  Fin.  425,  40  Eng.  Eeprint 
338, 

52,  Jackson  v.  South  Carolina  Col- 
ored S.  F,  Assn.  ,(S.  C),  96  S.  E. 
116. 

53.  IT.  S. — Moore  v.  Bank  of  British 
Columbia,  106  Fed.  574;  Eyder  v.  Bate- 
man,  93  Fed.  16;  Lancaster  v.  Ashe- 
ville  St.  Ey.  Co.,  90  Fed.  129;  Kelley 
V.  Boettcher,  89  Fed.  125.  Ala. — Hayea 
V.  Jasper  Land  Co.,  147  Ala.  340,  41 
So.  909;  Pollard  v.  Southern  Fert.  Co., 
123  Ala.  409,  25  So.  169;  Bank  of 
Florence  v.  United  States  Sav.  &  Loan 
Co.,  104  Ala.  297,  16  So.  110.  Alaska. 
McBride  v.  Coy,  1  Alaska  238.  Ga. 
Davis  c.  Taylor,  86  Ga.  506,  12  S.  E. 
881.  111. — People  v.  Weigley,  155  111. 
491,  40  N.  E.  300;  Ruprecht  v.  Henrici, 
113  111.  App.  398.  Ind.— Mead  v. 
Burk,  156  Ind.  577,  60  N.  E.  338; 
Goshen  Woolen  Mills  Co.  v.  City  Nat. 
Bank,  150  Ind.  279,  49  TST.  E.  154.  la. 
Thomas  v.  Timonds,  179  Iowa  509,  159 
N.  W.  881;  Gofer  v.  Echerson,  6  Iowa 
502.  Kan. — Elwood  v.  Greenleaf  FirsS 
Nat.  Bank,  41  Kan.  475,  21  Pac.  673. 
Ky. — Gabbard  «.  Sheffield,  179  Ky.  442, 
200  S.  W,  940;  Brashears  v.  Dickin- 
son, 23  Ky.  L.  Rep.  2182,  66  S.  W. 
1011.  N.  T.— Stern  v.  Shapiro,  E.  & 
Co.,  99  App.  Div.  405,  91  N.  Y.  Supp. 
249;  Waterbury  v.  Merchants'  Union 
Exp.  Co.,  50  Barb.  157.  Pa.— Chicago 
&  A.  Oil  &  Min.  Co.  v.  United  States 
Petroleum  Co.,  57  Pa.  83.  Tex. — Hous- 
ton Cemetery  Co.  v.  Drew,  13  Tex. 
Civ.  App.  536,  36  S.  W.  BO'S.  W.  V^,. 
Harden  v.  Wagner,  22  W.  Va.  356. 
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must  be  clear  proof  that  the  plaintiff  will  suffer  loss  or  irreparable 
injury.**  If,  from  the  entire  record,  there  is  a  matter  of  doubt  as 
to  the  necessity  of  a  receiver,  the  court  is  justified  in  refusing,"" 
though  a  total  absence  of  conflict  of  evidence  is  not  necessary,""  and 
the  proof  is  never  required  to  be  so  full  and  conclusive  as  on  the 
main  issue." 

2.  Requiring  Bond  Before  Appointment.  —  There  is  no  rule  of 
law  which  requires  that  a  bond  should  be  exacted  from  the  plaintiff 
before  granting  an  order  for  the  appointment  of  a  receiver;"'  but 
the  statute  or  code  may  require  such  bond,"'  and  where  required,  an 
appointment  made  without  a  bond  is  without  jurisdiction  and  void."" 

E.  Appointment  and  Qualification  of  Receivers.  —  1.  In  Gen- 
eral.—  The  court  may  appoint  one  or  several  receivers,"^  and  ad- 
ditional ones  may  be  appointed  if  the  necessity  arises,^^  or  on  failure 
of  the  former  appointee  to  qualify,"^  or  upon  the  death  or  removal 
of  the  qualified  receiver.*'*  If  a  receiver  has  already  been  appointed 
in  another  suit  in  the  same  court,  involving  the  same  property,  his 


[a]  At  least  a  prima  facie  case 
should  be  presented.  Norris  v.  Late, 
89  Va.  513,  16  S.  E.  663. 

54.  Folk  V.  United  States,  233  Fed. 
177,  147  C.   C.  A.  183. 

55.  U.  S. — Lancaster  v.  Asheville 
St.  Ey.  Co.,  90  Fed.  129;  Wilkinson  v. 
Dobbie,  12  Blatchf.  298,  29  Fed.  Gas. 
No.  17,670.  Ala. — Hayes  v.  Jasper 
Land  Co.,  147  Ala.  340,  41  So.  909; 
Bank  of  Florence  v.  United  States  Sav. 
&  Loan  Co.,  104  Ala.  297,  16  So.  110. 
Ind.— Sullivan  Elect.  L.  &  P.  Co.  v. 
Blue,  142  Ind.  407,  41  N.  E.  805.  Md. 
Clark  V.  Eidgely,  1  Md.  Ch.  70;  Blond- 
heim  v.  Moore,  11  Md.  365.  Neb. 
Vila  V.  Grand  Island  E.  L.  I.  &  C.  S. 
Co.,  68  Neb.  222,  94  N.  W.  136,  97 
N.  W.  613,  110  Am.  St.  Eep.  400,  63 
L.  E.  A.  791.  Pa. — Chicago  &  A.  Oil 
&  Min.  Co.  V.  United  States  Petroleum 
Co.,  57  Pa.  83.  Eng. — Owen  v.  Ho- 
man,  3  Mac.  &  G.  378,  20  L.  J.  Ch. 
314,  15  Jur.  339,  42  Eng,  Eeprint  307. 

56.  U.  S. — Taylor  v.  Cuban  Land, 
etc.  Co.,  106  Fed.  437;  Brady  v.  Bay 
State  Gas  Co.,  106  Fed.  584.  Ga.— Wil- 
coion  Mfg.  Co.  V.  Atkinson,  78  Ga. 
338.  N.  O. — Nimoeks  v.  Cape  Fear 
Shingle  Co.,  110  N.  C.  230,  14  S.  B. 
684.  Term. — Downing  v.  Dunlap  Coal, 
etc.  E.  Co.,  93  Tenn.  221,  24  S.  W. 
122 

57.  Pearce  v.  Elwell,  116  N.  C.  595, 
21  S.  B.  305. 

58.  De  Walt  v.  Kinard,  19  S.  C. 
286. 

[a]  In  case  of  doubt  whether  there 
will  be   any   fund   to   administer,  the 


complainant  may  be  required  to  give 
bond  to  secure  the  receiver's  fees. 
Lembeck  v.  Jarvis  Terminal  Cold  Stor- 
age Co.,  68  N.  J.  Eq.  352,  59  Atl. 
569. 

59.  Ala. — Capital  City  Water  Co.  v. 
Weatherly,  108  Ala.  412,  18  So.  841. 
Cal. — Fischer  v.  Superior  Court,  110  Cal. 
129,  42  Pac.  561.  111. — Anderson  v. 
Huetberg,  117  111.  App.  231;  Walker 
V.  Keraten,  115  111.  App.  130.  Neb. 
Johnson  v.  Young,  1  Neb.  (Unof.)  28, 
95  N.  W.  497.  Utah.— Pbpp  v.  Daisy 
Gold  Min.  Co.,  22  Utah  457,  63  Pac. 
185. 

60.  Fischer  v.  Superior  Court,  110 
Cal.  129,  139,  42  Pac.  561;  Bibby  v. 
Dieter,  15  Cal.  App.  45,  113  Pac.  874. 

[a]  Failure  to  give  the  statutory 
bond  renders  the  order  invalid.  Cap- 
ital City  Water  Co.  v.  Weatherly,  108 
Ala.  412,  18  So.  841;  Walker  v.  Ker- 
sten,   115   111.  App.   130. 

61.  Ala. — Mercantile  Trust  &  Dep. 
Co.  V.  Florence  Water  Co.,  Ill  Ala. 
119,  19  So.  17.  Cal.— Von  Eoun  v.  San 
Francisco  Supr.  Ct.,  58  Cal.  358.  Me. 
Wiswell  15.  Starr,  50  Me.  381;  Hewett 
V.  Adams,  50  Me.  271. 

62.  Wabash,  etc.  E.  Co.  v.  Central 
Trust  Co.,  22  Fed.  272. 

63.  In  re  Louisiana  Sav.  Bk.  &  S.  D. 
Co.,  35  La.  Ann.  196. 

64.  Ind. — Smith  v.  Harris,  135  Ind. 
621,  35  Ind.  984.  N.  Y.— Nicoll  v. 
Boyd,  60  N.  Y.  516.  Tex. — Eipy  v. 
Eedwater  Lumb.  Co.,  48  Tex.  Civ. 
App.  311,  106  S.  W.  474. 

See  infra,  VII,  C,  3. 
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appointment  may  be  extended  to  the  second  suit/"  and  the  suits  may 
be  consolidated.®' 

2.  The  Order,  —  In  an  order  made  upon  an  application  for  a  re- 
ceiver, it  is  improper  to  pass  upon  questions  of  the  merits  of  the 
case/'  further  than  is  necessary  to  set  out  the  grounds  of  the  order/' 
hence  it  should  not  attempt  to  adjudicate  the  controlling  matters  al- 
leged in  the  bill."'  The  order  should  distinctly  specify  the  property 
over  which  the  receivership  is  to  be  exercised/"  which  must  be  the 
same  as  described  in  the  pleadings.'^  The  order  may  be  upon  terms 
and  conditions  stated/^  or  it  may  be  provisional  and  subject  to  further 


65.  TJ.  S. — ^Continental  Trust  Co.  v. 
Toledo,  St.  L.  &  K.  C,  K.  Co.,  82  Ted. 
642.  See  American  Loan  &  Trust  Co. 
V.  Central  Vt.  E.  Co.,  86  Fed.  390.  Tla. 
State  V.  Jaetsonville,  P.  &  M.  E.  Co., 
15  Fla.  201.  N.  Y.— Farmers'  L.  & 
Trust  Co.  V.  Hotel  Brunswick  Co.,  12 
App.  Div.  626,  42  N.  Y.  Supp.  350. 

[a]  "The  rights  of  the  parties  in 
each  suit  are  substantially  the  same 
as  if  different  persons  had  been  ap- 
pointed." State  V.  Jacksonville  P.  & 
M.  E.  Co.,  15  Fla.  201. 

66.  Chicago.  &  A.  E.  Co.  v.  United 
States  &  M.  T.  Co.,  225  Fed.  940,  141 
C.  C.  A.  64; ,  Continental  Trust  Co.  v. 
Toledo,  St.  L.  &  K.  C.  E.  Co.,  82  Fed. 
642.  See  Louisville  Trust  Co.  v.  Louis- 
ville, N.  A.  &  C.  E.  Co.,  84  Fed.  539, 
28  C.  C.  A.  202. 

See  generally  the  title  "Consolida- 
tion of  Actions." 

67.  XT.  S. — Kelley  v.  Boettcher,  89 
Fed.  125;  KSrp  v.  Michigan  L.  S.  E. 
Co.,  14  Fed.  Cas.  No.  7,727.  Ga.— Big- 
bee  V.  Summerour,  101  Ga.  201,  28 
S.  E.  642;  Harrup  v.  Winslet,  37  Ga. 
655.  Ind.— Bitting  v.  Ten  Eyok,  85 
Ind.  357.  Md. — Everett  v.  Avery,  19 
Md.  136.  N.  Y.— Putnam  v.  Hender- 
son, Hull  &  Co.,  49  App.  Div.  361,  63 
N.  Y.  Supp.  250;  Eoss  v.  V^rnam,  6 
App.  IHv.  246,  39  N.  Y.  Supp.  1031. 
N.  0. — Forsaith  Mach.  Co.  v.  Hope 
Mills  Lumb.  Co.,  109  N.  C.  576,  13 
S.  E.  869;  Eheinstein  v.  Bixby,  92 
N.  C.  307.  Tenn. — Downing  v.  Dunlap 
Coal,  etc.  E.  Co.,  93  Tenn.  221,  24 
S.  W.  122.  W.  Va.— Spies  e.  Butts,  59 
W.  Va.  385,  53  S.  E.  897. 

68.  Eheinstein  v.  Bixby,  92  N.  C. 
307;  Dobson  v.  Simonton,  78  N.  C. 
63;  Skinners'  Co.  v.  Irish  Soc,  1  Myl. 
&  C.  161,  7  Beav.  593,  9  Jur.  1043,  12 
CI.  &  Finan,  425,  40  Eng.  Eeprint 
338, 

69.  Ala.  —  Bank  of  Florence  v. 
United   States  Sav.   &  Loan   Co.,  104 
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Ala.  297,  16  So.  110.  Fla.— West  v. 
Chasten,  12  Fla.  315.  Ga.— Bsterlund 
V.  Dye,  56  Ga.  284.  HI.— Nusbaum  v. 
Locke,  53  111.  App.  242.  Ind. — Bitting 
V.  Ten  Eyck,  85  Ind,  357.  Md.— EUi- 
cott  V.  Warford,  4  Md.  80.  N.  Y. 
Brush  t7.  Jay,  113  N.  Y.  482,  ,21  N.  E. 
184;  Leavitt  v.  Yates,  4  Edw.  Ch.  134; 
Brown  v.  Northrup,  15  Abb.  Pr.  (N.  S.) 
333;  Conro  v.  Gray,  4  How.  Pr.  166. 
N.  C. — ^Forsaith  Mach.  Co.  v.  Hope 
Mills  Lumb.  Co.,  109  N.  C.  576,  13 
S.  E.  869.  W.  Va.— Krohn  v.  Wein- 
berger, 47  W.  Va.  127,  34  S.  E.  746. 
Eng. — Blakeney  v.  Dufaur,  15  Beav. 
40,  51  Eng.  Eeprint  451;  Huguenin 
V.  Baseley,  13  Ves.  Jr.  105,  33  Eng. 
Eeprint  234;  Cooke  v.  Gwyn,  3  Atk. 
689,  26  Eng.  Eeprint  1196. 

[a]  To  order  a  sale  and  distribution 
of  the  proceeds,  in  the  preliminary 
order,  is  going  much  too  far.  West 
V.  Chasten,  12  Fla.  315,  331;  Esterlund 
V.  Dye,  56  Ga.  284. 

70,  Caa.— Salisbury  v.  Wilcox,  128 
Cal.  347,  60  Pac.  979.  Ga.— Martin  v. 
Burgwyn,  88  Ga.  78,  13  S.  B.  958. 
la. — See  Grant  v.  Davenport,  18  Iowa 
179.  N,  Y.— O'Mahoney  v.  Belmont, 
62  N.  Y,  133.  Ohio.— See  Cheney  v. 
Maumee  Cycle  Co.,  64  Ohio  St.  205,  60 
N.  E.  207.  Eng.— Crow  v.  Wood,  13 
Beav.  271,  51  Eng.  Eeprint  104. 

[a]  Reference  to  the  petition  for  a 
description  may  be  sufficient.  Cotton 
V.  Rand  (Tex.  Civ.  App.),  92  S.  W. 
266.  Ab  to  description  in  the  petition, 
see  supra,  VI,  C,  2,  a. 

71,  Central  Trust  Co.  v.  Worcester 
Cycle  Mfg.  Co.,  114  Fed.  659;  Triebert 
V.  Burgess,  11  Md.  452. 

[a]  Order  for  receivership  over  all 
property  of  defendant  includes  real 
estate  not  described  in  the  motion  or 
bill.  Cheney  v.  Maumee  Cycle  Co.,  64 
Ohio  St,  205,  60  N.  E.  207. 

72,  U.  S.— Fosdict  v.  Schall,  99  U. 
S.  235,  25  L,  ed,  339;   Dow  v.  Mem- 
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orders/'  or  so  drawn  as  to  become  effective  upon  defendant's  failure  to 
perform  prescribed  conditions/*  It  may  limit  the  duration  of  the  re- 
ceivership/" and  may  fix  the  receiver's  authority/" 
'  The  order  must  be  construed  with  reference  to  the  pleadings  on 
which  it  is  based/'  It  is  not  void  because  of  an  erroneous  exercise 
of  power/*  nor  for  formal  errors/^  but  may  be  amended.*" 

The  necessity  of  findings  of  facts  as  to  the  appointment  follows 
the  general  equity  rule  of  the  forum.*^  In  the  absence  of  a  request 
for  special  findings,  it  may  be  presumed  the  court  found  the  facts 
in  support  of  a  receivership  to  be  as  alleged.*^ 

3.  Who  May  Be  Appointed.  —  The  selection  of  a  proper  per- 
son as  receiver  is  largely  discretionary  with  the  court/*  and  even 


phis,  etc.  B.  Co.,  20  Fed.  260.  Ga. 
Cordele  Ice  Co.  v.  Sims,  120  Ga.  428, 
48  S.  E.  12.  Kan. — Walker  v.  Green, 
60  Kan.  20,  55  Pae.  281.  N.  T. 
Webb  V.  Van  Zandt,  16  Abb.  Pr.  314. 

73.  Underground  Elect.  Eys.  Co.  v. 
Owsley,  99  C.  C.  A.  500,  176  Fed.  26; 
Atkins  V.  Wabash,  St.  L.  &  P.  By.  Co., 
29  Fed.  161. 

74.  Probasco  v.  Probasco,  30  N.  J. 
Eq.  108;  Frank  v.  Bobinson,  96  N.  C. 
28,  1  S.  E.   781. 

75.  Underground  Elect.  Bys.  Co.  v. 
Owsley,  176  Fed.  26,  99  C.  C.  A.  500; 
Farmers'  L.  &  T.  Co.  v.  Cape  Fear, 
etc.  K.  Co.,  62  Fed.  675;  St.  Louis, 
K.  &  S.  B.  Co.  V.  Wear,  135  Mo.  230, 
36   S.   W.   357,   658,   33   L.   B.   A.   341. 

[a]  If  order  does  not  limit  dura- 
tion, it  will  be  construed  to  continue 
during  pendency  of  the  litigation. 
Weems  v.  Lathrop,  42  Tex.  207. 

[b]  When  the  order  is  permanent 
in  form,  but  reserves  leave  for  an  in- 
terested party  to  appear  within  a  lim- 
ited time  and  object  to  the  appoint- 
ment, the  practical  effect  of  such  a 
reservation  is  to  make  the  appoint- 
ment temporary  in  its  nature.  Bur- 
roughs V.  Toxaway  Co.,  182  Fed.  129; 
Farmers'  Loan  &  Trust  Co.  v.  Cape 
Fear,  etc.  B.  Co.,  62  Fed.  675. 

[c]  In  appointing  a  temporary  re- 
Mirer  without  notice,  the  rule  to  show 
cause  should  not  be  set  three  months 
off.  St.  Louis  K.  &  S.  E.  Co.  v.  Wear, 
135  Mo.  230,  36  S.  W.  357,  658,  33 
L.  E.  A.  341. 

76.  Stuart  v.  Boulware,  133  U.  S. 
78,  10  Sup.  Ct.  242,  33  L.  ed.  568. 

[a]  Order  may  require  a  bond  from 
the  receiver.  Conn. — Tomlinson  v. 
Ward,  2  Conn.  396.  D.  0,— Phillips 
V.    Smoot,    1    Maekey    478.      H.    T. 


Hegewiseh  v.  Silver,  140  N.  Y.  414,  35 
N.  E.  658. 

77.  Cal.— Staples  v.  May,  87  Cal. 
178,  25  Pac.  346.  S.  O.— See  In  re 
Fifty-Pour  F.  Mtg.  Bonds,  15  S.  C.  304. 
Tex. — See  Lyons-Thomas  Hdw.  Co.  v. 
Perry  Stove  Mfg.  Co.,  88  Tex.  468,  27 
S.  W.  lOO.  Wash. — Haggard  v.  Sang- 
lin,  31  Wash.  165,  71  Pac.  711. 

[a]  When  the  motion  is  for  a  tem- 
porary receiver,  the  appointment  is 
temporary  though  it  does  not  so  speci- 
fy. Haggard  v.  Sanglin,  31  Wash.  165, 
71  Pac.  711. 

78.  Lauraine  v.  Ashe  (Tex.),  191 
S.  W.  563. 

79.  Ga. — Kimbrough  v.  Orr  Shoe 
Co.,  98  Ga.  537,  25  S.  B.  576.  Tenn. 
Troughber  v.  Akin,  109  Tenn.  451,  73 
S.  W.  118.  Tex. — ^Long  v.  Eichardson, 
26  Tex.  Civ.  App.   197,  62  S.    W.  964. 

80.  Schmidt  v.  Johnson,  166  111. 
App.  622;  Allen  v.  Cooley,  53  S.  C. 
414,  31  S.  E.  634. 

81.  See  6  Standard  Peoc.  777;  8 
Standard  Peoc.  994,  and  the  follow- 
ing cases:  Conn. — Bostwick  v.  Isbell, 
41  Conn.  305.  N.  J. — See  Journeay  v. 
Brown,  26  N.  J.  L.  111.  Pa. — Jones 
V.  Weir,  213  Pa.   135,  62  Atl.   643. 

[a]  The  Equity  Rules  Require 
Findings. — Jones  v.  Weir,  213  Pa.  135, 
62  Atl.  643. 

[b]  But  one  order  is  needed  for 
the  appointment  of  the  receiver,  and 
the  finding  of  the  necessity  therefor. 
Oil  City  Ironworks  v.  Pelican  Oil  & 
P.  L.  Co.,  115  La.  265,  38  So.  987. 

82.  Whitehead  v.  Kale,  118  N.  C. 
601,  24  S.  E.  360;  Dwelle  v.  Hinde,  18 
Ohio  C.  C.  618,  8  Ohio  Cir.  Dee.  177. 

'  83.  U.  S.— Taylor  v.  Life  Assn.  of 
America,  3  Fed.  465.  D.  0. — Jenkins 
V.  Purcell,  29  App.  Cas.  209,  9  L.  B. 
A.  (N,  S.)  1074.     Ind.— Polk  v.  John- 
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though  an  improper  person  should  be  chosen,  the  appointment  is  not 
for  that  reason  void.'*  As  a  general  rule  the  receiver  should  be  a 
disinterested  person,*'  though  interest  is  not  an  absolute  bar  to  the 
appointment,'^  unless  it  be  adverse  to  the  estate.''  The  defendant 
himself  has  even  been  appointed."  A  creditor  is  not  disqualified, 
if  no  facts  appear  which  make  his  appointment  improper,'^  and  an 
officer  or  stockholder  of  a  defendant  corporation  has  been  appointed 
in  exceptional  cases,*"  or  by  consent  of  the  parties,*^  though  they  are 
not  generally  regarded  as  suitable  persons,*^  especially  where  some 


son,  160  Ind.  292,  66  N.  E.  752,,  98 
Am.  St.  Eep.  274;  Bapp  v.  Beehling, 
122  Ind.  '255,  23  N.  E.  68;  Robinson 
V.  Dickey,  43  Ind.  214,  42  N.  E.  638. 
Md. — Williamson  v.  Wilson,  1  Bland 
418.  N.  Y.— Smith  v.  New  York  Con. 
Stage  Co.,  18  Abb.  Pr.  419,  28  How. 
Pr.  208;  In  re  Empire  City  Bank,  10 
How.  Pr.  498.  Va. — Shannon  v.  Hanks, 
88  Va.  338,  13  S.  E.  437. 

84.  la. — Metropolitan  Nat.  Bank  c. 
Commercial  State  Bank,  104  Iowa  682, 
74  N.  W.  26.  N.  Y.— Moore  v.  Taylor, 
40  Hnn  56.  Tex. — San  Antonio  &  A. 
P.  Ey.  Co.  V.  Adams,  11  Tex.  Civ. 
App.   198,  32  S.   W.   733. 

85.  U.  S. — Watson  v.  Bettman,  88 
Fed.  825.  Ark. — Cook  v.  Martin,  75 
Ark.  40,  87  S.  W.  625,  1024.  D.  C. 
Jenkins  v.  Purcell,  29  App.  Cas.  209, 
9  L.  E.  A.  (N.  S.)  1074.  111.— Baker 
V.  Backus'  Admr.,  32  111.  79,  112. 
Mo. — Grahafm  v.  Hunldley  D.  (J:  Co.,  177 
S.  W.  600. 

[a]  "Receivers  should'  be  Impar- 
tlai  between  the  parties  at  interest." 
Atkins  V.  Wabash,  St.  L.  &  P.  By.  Co., 
29  Fed.  161. 

86.  U.  S. — ^Bayne  v.  Brewery  Pot- 
tery Co.,  82  Eed.  391 ;  Fowler  v.  Jarvis- 
Conklin  Mtg.  Co.,  63  Fed.  888;  Farm- 
ers' Loan  &  Trust  Co.  v.  Northern  Pae. 
E.  Co.,  61  Fed.  546.  Del.— Reynolds 
V.  Austin,  4  Del,  Ch.  24.  D.  C. — Jen- 
kins V.  Purcell,  29  App.  Cas.  209,  9 
L.  E.  A,  (N.  S.)  1074.  HI.— Iroquois 
Furnace  Co.  v.  Kimbark,  85  111.  App. 
399;  People  v.  Illinois  Bldg.  &  L. 
Assn.,  56  111.  App.  642.  Ind.  Ter. 
Tait  V.  Carey,  3  Ind.  Ter.  765,  49  S.  W. 
50.  Mich.— Barker  v.  Lillibridge,  117 
Mich.  325,  75  N.  W.  886. 

Tal  A  Mortgagee  Has  Been  Ap- 
pointed.— Bolles  V.  Duff,  54  Barb.  (N. 
Y.)   215,  37  How.  Pr.  162. 

87.  K.  O.— State  v.  Norfolk  &  S 
E.  Co.,  152  N.  C.  785,  67  S.  E.  42,  26 
L.  E.  A.  (N.  S.)  710.  Ore.— Northern 
Brew.  V.  Princess  Hotel,  78  Ore.  453, 
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153  Pao.  37,  Ann.  Cas.  1917C,  621. 
Wis.— Bartelt  v.  Smith,  145  Wis.  31, 
129  N.  W.   782. 

88.  Eobimson  v.  Taylor,  42  Fed. 
803;  Jenkins  v.  Purcell,  29  App.  Cas. 
(D.  C.)   209,  9  L.  R.  A.   (N.  S.)   1074. 

89.  Ark.  —  Roberts  v.  Letehworth, 
127  Ark.  490,  192  S.  W. '375.  Conn. 
Barber  v.  International  Co.,  73  Conn. 
587,  48  Afl.  758.  Mich.— Moran  v. 
Wayne  Cir.  Judge,  125  Mich.  6,  83 
N.  W.  1004;  Gypsum,  Plaster  &  S. 
Co.  V.  Adsit,  105  Mich.  497,  63  N.  W. 
518.  N.  Y. — Chamberlain  v.  Greenleaf, 
4  Abb.  N.  C.  92. 

[a]  On  the  application  of  other 
creditors  a  creditor  may  be  appointed. 
Roberts  v.  Letehworth,  127  Ark.  490, 
192  S.   W.  375. 

90.  XJ.  S.— Ralston  v.  Washington  ft 
C.  R.  R.  Co.,  65  Fed.  557.  Colo.— Ven- 
ner  ».  Denver  U.  W.  Co.,  40  Cold. 
212,  90  Pac.  623,  122  Am.  St.  Rep. 
1036.  Conn. — In  re  Premier  Cycle  Mfg. 
Co.,  70  Conn.  473,  39  Atl.  800.  La. 
McGilliard  v.  Donaldsville  F.  &  M. 
Works,  104  La.  544,  29  So.  254,  81 
Am.  St.  Rep.  145.  Mich. — Moran  v. 
Wayne  Cir.  Judge,  125  Mich.  6,  83 
N.  W.  1004.  S.  O.—In  r«  Fifty-Four 
First  Mtg.  Bonds,  15  S.  C.  304. 

[a]  "There  is  no  Inflexible  rule 
rendering  such  ofScer  ineligible  to  ap- 
pointment as  receiver."  Ealston  v. 
Washington  ft  C.  R.  E.  Co.,  65  Fed. 
557. 

91.  Finance  Co.  v.  Charleston,  C.  ft 
C.  R.  Co.,  45  Fed.  436;  Atkins  v. 
Wabash,  St.  L.  &  P.  Ry.  Co.,  29  Fed. 
161. 

92.  Xr.  S.— Coy  V.  Title  Guarantee  ft 
T.  Co.,  157  Fed.  794;  Finance  Co.  v. 
Charleston,  C.  &  C.  R.  Co.,  45  Fed. 
436;  BucTi  v.  Piedmont  ft  A.  Life 
Ins.  Co.,  4  Fed.  849,  4  Hughes  415. 
111.— Baker  v.  Backus'  Admr.,  32  111. 
79.  La. — In  re  Eckhardt  Mfg.  Co.,  114 
La.  119,  38  So.  78.  Me.— Wiswell  v. 
Starr,  48  Me.  401.    N.  J,— MeCullougJj 
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special  personal  interest  exists.®^  Equity  courts  will  generally  not 
appoint  attorneys  or  solicitors  for  either  of  the  parties,"*  or  persons 
who  occupy  positions  of  trust  with  reference  to  the  property;"^  but 
these,  too,  have  been  appointed  under  special  circumstances  when  it 
has  been  considered  to  the  best  interest  of  all  parties."^  A  master 
in  chancery  whose  duty  it  would  be  to  examine  the  receiver's  ac- 
counts, should  not  be  appointed.®^  The  appointment  of  the  clerk  of 
the  court  has  been  both  approved,^^  and  disapproved.^*  A  corporation 
may  be  a  receiver.^ 

It  is  not  improper  for  the  court  to  consider  a  person  nominated 
by  a  party  to  the  suit,^  though  the  contrary  practice  prevails  in  the 


V.  Merchants'  L.  &  T.  Co.,  29  N.  J. 
Eq.  217;  Middlesex  County  Freehold- 
era  V.  State  Bank,  28  N.  J.  Eq.  16G. 
N.  Y. — ^Attorney-General  v.  Bank  of 
Columbia,  1  Paige  511;  In  re  Empire 
City  Bank,  10  How.  Pr.  498;  Bank  of 
Monroe  v.  Schermerhorn,  Clarke  Ch. 
366;  In  re  Eagle  Iron  Works,  8  Paige 
385.  S.  O. — Donaldson  v.  Joinson,  3 
S.  C.  216. 

93.  tl.  S. — Olmstead  v.  Distilling  &i 
Cattle-Feeding  Co.,  67  Fed.  24;  Finance 
Co.  V.  Charleston,  C.  &  C.  E.  Co.,  45 
Fed.  436;  Atkins  v.  Wabash,  St.  L. 
&  P.  By.  Co.,  29  Fed.  161.  Ala.— Jor- 
dan V.  Jordan,  121  Ala.  419,  25  So.  855; 
Mercantile  Trust  &  Dep.  Co.  v.  Flor- 
ence Water  Co.,  Ill  Ala.  119,  19  So. 
17;  Etowah  Min.  Co.  v.  Wills  V.  Min. 
&  Mfg.  Co.,  106  Ala.  492,  17  So.  522. 
111. — Baker  v.  Backus '  Admr.,  32  111.  79. 
Md. — Williamson  v.  Wilson,  1  Bland  418. 
Mo.— St.  Louis,  K.  &  S.  E.  Co.  i;. 
Wear,  135  Mo.  230,  36  S.  W.  357,  33 
L.  E.  A.  341.  N.  Y.— Eichberg  v. 
Wickham,  21  N.  Y.  Supp.  647.  Okla: 
Cunningham  v.  United  States  Nat. 
Bank,  6   Okla.   163,  184,   51   Pac.   119. 

[a]  Appointment  of  one  of  plain- 
tifis,  is  improper.  Jordan  v.  Jordan, 
121  Ala.  419,  25  So.  855. 

94.  U.  a.— In  re  Kelly  D.  G.  Co., 
102  Fed.  747;  State  Trust  Co.  v.  Na- 
tional L.  I.  &  Mfg.  Co.,  72  Fed.  575; 
Finance  Co.  v.  Charleston,  C.  &  C.  E. 
Co.,  45  Fed.  436.  Ark.— Cook  v.  Mar- 
tin, 75  Ark.  40,  87  S.  W.  625,  1024. 
HI. — Baker  v.  Backus'  Admr.,  32  111. 
79.  Mich. — Mereh.  &  M.  Nat.  Bank 
V.  Kent  Circuit  Judge,  43  Mich.  292,  5 
N.  W.  627.  Utah. — Geyser  Min.  Co. 
p.  Bank  of  Salt  Lake,  16  Utah  163,  51 
Pac.  151. 

95.  Sutton  V.  Jones,  15  Ves.  Jr.  584, 
33  Eng.  Eeprint  875;  Sykes  v.  Hastings, 
11  Ves.  Jr.  363,  32  Eng.  Eeprint  1128. 


[a]  But  the  Kule  Is  Not  Inflexible. 
Patterson  v.  Northern  Trust  Co.,  230 
111.  334,  82  N.  E.  837.  See  Bolles  v. 
Duff,  54  Barb.  (N.  Y.)  215,  37  How. 
Pr.  162. 

96.  lU.— Benneson  v.  Bill,  62  111. 
408.  N.  C. — Fisher  v.  Southern  Loan 
&  Trust  Co.,  138  N.  C.  90,  50  S.  E. 
592.  Va.— Shannon  v.  Hanks,  88  Va. 
338,  13  S.  E.  437. 

97.  Benneson  v.  Bill,  62  111.  408; 
Allen  V.  Cooley,  60  S.  C.  353,  38  S.  E. 
622;    Kilgore    v.    Hair,    19    S.    C.    486; 

98.  111. — Hammer  v.  Kaufman,  39 
111.  87.  N.  Y.— Moore  v.  Taylor,  40 
Hun  56;  N.  0. — Eogers  v.  Odom,  86 
N.  C.  432;  Kerr  v.  Brandon,  84  N.  C. 
128.  Tenn. — Waters  v.  Carroll,  9 
Yerg.   102. 

99.  White  v.  Britton,  72  S.  C.  175, 
51    S.   E.   547. 

1.  lU.— Eoby  V.  Title  G.  &  T.  Co., 
166  III.  336,  46  N.  E.  1110.  Mich. 
Barker  v.  Wayne  Cir.  Judge,  117  Mich. 
325,  75  N.  W.  886.  N.  l£.—In  re 
Knickerbocker  Bank,  19  Barb.  602. 
W.  Va.— Goff  V.  Goff,  54  W.  Va.  364, 
46  S.  E.  177. 

[a]  The  power  of  the  corporation 
to  act  ,as  receiver  must  be  questioned 
seasonably,  to  be  available  as  an  ob- 
jection. Eoby  V.  Title  G.  &  T.  Co.,  166 
111.  336,  46  N.  E.  1110. 

2.  U.  S.— Land  Title  &  Tr.  Co.  v. 
Asphalt  Co.,  120  Fed.  996.  Ga.— Jaeoby 
V.  Kiesling,  87  Ga.  28,  13  S.  E.  161. 
Ind. — Polk  V.  Johnson,  160  Ind.  292, 
66  N.  E.  752,  98  Am.  St.  Eep.  274. 
Md. — Watkins  v.  Worthington,  2  Bland 
509.  N.  Y. — Haggerty  v.  Granger,  15 
How.  Pr.  243.  Tenn. — See  Lockhart 
V.  Gee,  3  Tenn.  Ch.  332.  Eng. — Perry 
V,  Oriental  Hotel  Co.,  L.  E.  5  Ch. 
420,  23  L.  T.  N.  S.  525,  18  Wkly.  Eep. 
779. 

[a]    "We  find  no    principle    recog- 
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Irish  chancery  courts.^  If  a  person  is  agreed  upon  by  the  parties, 
the  court  may  make  the  appointment  thereof,  if  satisfied.*  Equity 
practice  does  not  require  that  a  receiver  be  a  resident." 

The  statutes  may  control  the  eligibility  of  persons  to  the  ap- 
pointment,^ and  authorize  the  appointment  of  officers  or  stockholders 
of  a  corporation,^  or  prohibit  the  appointment  of  an  interested  per- 
son,^ or  a  nonresident.^  If  another  receivership  is  pending  concern- 
ing the  same  property,  the  same  receiver  may  be  appointed  in  the 
second  suit.^" 

4.  Oath  and  Bond.  —  Where  an  oath  is  required  it  will  be  pre- 
sumed from  a  receiver's  appointment  that  he  took  the  oath  of  ofiSce." 
The  omission  of  such  oath  is  a  mere  irregularity  which  does  not  affect 
the  validity  of  the  receiver's  acts.^^ 

The  court  has  a  right  to  exact  of  the  receiver  a  bond  to  secure  to 
the  parties  the  protection  of  the  property  in  his  hands,^'  and  when 
none  has  been  given,  any  party  may  apply  to  the  court  to  have  a 


nized  by  the  authorities,  or  supported 
Tjy  sound  reason,  that  forbids  the 
judge  the  freest  access  to  the  coun- 
sels and  opinions  of  those  interested 
jn  the  trust,  with  respect  to  the  most 
proper  selection."  Polli  v.  Johnson, 
160  Ind.  292,  66  N.  E.  752,  98  Am. 
St.  Rep.  274.  See  also  Shainwald  v. 
Lewis,  8  Fed.  878. 

[b]  When  a  receiver  is  nominated 
in  the  bill,  the  appointment  will  be 
presumed  to  have  been  made  on  the 
court's  own  judgment.  Johns  v.  Johns, 
23  Ga.  31. 

3.  Leach  v.  Tisdal,  4  Ir.  Ch.  209. 

[a]  In  the  English  court  of  chan- 
cery the  usual  course  was  to  refer  the 
selection  to  a  master,  and  the  parties 
were  at  liberty  to  appear  and  nom- 
inate suitable  persons,  from  among 
which  one  was  chosen  and  approved 
and  reports  to  the  court.  Polk  v. 
Johnson,  160  Ind.  292,  66  N.  E.  752, 
98  Am.  St.  Eep.  274. 

4.  Bennesou  v.  Bill,  62  111.  408;  Polk 
V.  Johnson,  160  Ind.  292,  66  N.  E.  752, 
98  Am.  St.  Eep.  274.  See  also  Finance 
Co.  V.  Charloston,  C.  &  C.  E.  Co.,  45 
Fed.  436;  Atkins  v.  Wabash  St.  L.  & 
P.  E.  Co.,  29  Fed.  161. 

5.  TI.  S. — Bayne  v.  Brewery  Pottery 
Co.,  82  Fed.  391;  Farmers'  Loan  &  T. 
Co.  V.  Cape  Fear  &  Y.  V.  E.  Co.,  62 
Fed.  675;  Taylor  v.  Life  Assn.  of 
America,  3  Fed.  465,  13  Fed.  493.  Ga. 
Burwell  v.  Farmers'  &  M.  Bank,  119 
Ga.  633,  46  S.  E.  885. 

6.  Cook  D.  Martin,  75  Ark.  4&,  87 
S.  W.  625,  1024;  Turpin  v.  McGill, 
6  Ohio  Dec.    (Eeprint)    768. 
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[a]  It  is  error  to  appoint  a  person 
made  ineligible  by  the  statute.  Tur- 
pin V.  McGill,  6  Ohio  Dec.  (Eeprint) 
768. 

7.  In  re  Eagle  Iron  Works,  8  Paige 
(N.  Y.)  385. 

8.  Ark.— Cook  v.  Martin,  75  Ark. 
40,  87  S.  W.  625,  1024.  Ind.— Eobin- 
son  V.  Dickey,  143  Ind.  214,  42,  N.  E. 
638.  Ohio.— Turpin  v..  McGill,  6  Ohio 
Dee.  (Eeprint)  768.  Tex. — Crawford  t. 
Crawford  (Tex.  Civ.  App.),  163  S.  W. 
115. 

[a]  The  Sheriff  Is  Not  an  Interested 
Party. — Crawford  v.  Crawford  (Tex. 
Civ.  App.),  163  S.  W.  115. 

9.  See  the  statutes. 

10.  See  supra,  "VI,  E,  1. 

11.  Seymour  v.  Aultman  Co.,  109 
Iowa  297,  80  N.  W.  401. 

12.  American  Bank  v.  Cooper,  54 
Me.  438;  Dayton  v.  Borst,  7  Bosw. 
(N.   Y.)    115,  afflrmed,   31    N.   Y.   435. 

[a]  Though  the  statute  prescribes 
an  oath  to  be  subscribed  and  filed,  it 
is  merely  directory.  Dayton  v.  Borst, 
7  Bosw.  (N.  T.)  115,  afflrmed,  31  N.  Y. 
439. 

13.  U.  S.— Baltimore  B.  &  L.  Assn. 
V.  Alderson,  99  Fed.  489,  39  C.  C.  A. 
609.  Ga.— Johns  v.  Johns,  23  Ga.  31. 
Ky. — Eowlet  v.  Eubank,  1  Bush  477. 
N.  Y.— Titus  V.  Fairehild,  17  Jones  & 
S.  211,  4  Civ.  Proc.  418.  S.  C— De 
Walt  V.  Kinard,  19  S.  C.  286,  294. 

[al  If  security  becomes  Insuffl- 
cient,  other  sureties  may  be  required. 
N.  Y.— Jones  v.  Blun,  145  N.  Y.  333, 
39  N.  E.  954.  Va.— Shackelford's 
Admr.    v.    Shackelford,.   32    Gratt.    (73 
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bond  required  of  the  receiver,  jf  thought  necessary.**  The  giving 
of  the  bond,  when  required,  usually  must  precede  the  taking  of 
possession  of  the  assets."  Still,  if  possession  is  taken  and  a  bond 
later  given,  the  receiver's  title  is  generally  held  to  relate  back  to 
the  date  of  appointment.*' 

In  some  instances  a  bond  may  be  dispensed  with,*'  or  if  required 
in  the  first  instance,  it  may  be  waived.***  The  bond  may  be  payable 
to  the  parties  and  their  successors  and  assigns,**  or  payable  to  the 
state  and  the  defendants.*" 

5.  Effect  of  Appointment.  —  a.  Generally. ^^  —  The  appointment 
of  a  receiver  determines  no  right  between  the  parties,'^*  nor  does  the 
action  of  the  court  in  granting  or  refusing  the  application  affect  the 
determination  of  the  principal  controversy.*' 


Va.)   481.     Wis.— Hungerford  v.  Gush- 
ing, 8   Wis.  320. 

14.  Wilson  V.  Welch,  157  Mass.  77, 
31  N.  E.  712. 

15.  Conn. — Tomlinson  v.  Ward,  2 
Conn.  396.  D.  C. — Phillips  v.  Smoot, 
1  Mackey  478.  Md. — Williamson  v. 
Wilson,  1  Bland  418.  Mich. — Smith  v. 
Menominee  Cir.  Judge,  53  Mich.  560, 
19  N.  W.  184.  N.  Y. — Jones  v.  Blun, 
145  N.  y.  333,  39  N.  E.  954;  Hege- 
wiach  V.  SUver,  140  N.  Y.  414,  35 
N.  E.  658;  In  re  Christian  Jensen  Co., 
128  N.  Y.  550,  28  N.  E.  665.  N.  0. 
Nesbitt  &  Bros.  v.  Turrentine,  83  N.  C. 
535.  Wash. — Libert  v.  Unfried,  47 
Wash.  182,  91  Pae.  774.  Va.— Woods 
V.  Ellis,  85  Va.  471,  7  S.  E.  852. 
W.  Va. — Crumlish's  Admr.  v.  Shenan- 
doah V.  K.  Co.,  40  W.  Va.  627,  22 
S.  E.  90;  Carper  t).  Hawkins,  8  W. 
Va.   291.       ' 

See  supra,  VI,  T>,  2. 

[a]  A  bond  amended  for  iusuffl- 
ciency  is  valid  from  the  beginning. 
Title  Ins.  &  Trust  Co.  v.  California 
Dev.  Co.,  171  Cal.  227,  152  Pac.  564. 

16.  U.  S. — Temple  v.  Glasgow,  80 
Fed.  441,  25  C.  C.  A.  540;  Horn  v. 
Pare  Marquette  E.  Co.,  151  Fed.  626. 
,Mo. — Maynard  v.  Bond,  67  Mo.  315. 
N.  Y. — In  re  Christian  Jensen  Co.,  128 
N.  Y.  550,  28  N.  E.  665;  Steele  v. 
Sturges,  5  Abb.  Pr.  442.  S.  0.— Eegen- 
stein  V.  Pearlstein,  30  S.  C.  192,  8 
S.  E.  850;  Clinkseales  v.  Pendleton 
Mfg.  Co.,  9  S.  C.  318.  Va. — Compare 
Woods  V.  Ellis,  85  Va,  471,  7  8.  B. 
852. 

17.  Mass.- Wilson  v.  Welch,  157 
Mass.  77,  31  N.  E.  712.  N.  Y.—In  re 
Empire  City  Bank,  10  How.  Pr,  498. 
N.  0.— Nesbitt  &  Bro.  v.  Turrentine, 
83   N.   C.   535.     S.  C— Dilling,  Baker 


&  Co.  V.  Foster,  21  S.  C.  334;  De 
Walt  V.  Kinard,  19  S.  C.  286.  W.  Va. 
Goff  II.  Goff,  54  W.  Va.  364,  46  S.  E. 
177. 

[a]  On  ex  parte  proceedings,  a  bond 
cannot  be  dispensed  with.  Libert  «. 
Unfried,  47  Wash.  182,  91  Pac.  774. 

[b]  Trust  companies  may  not  be  re- 
quired to  give  bond.  In  re  Empire 
City  Bank,  10  How.  Pr.   (N.  Y.)   498. 

18.  Johns  V.  Johns,  23   Ga.  31. 

19.  Northrup  Nat.  Bank  v.  Varner, 
82  Kan.  691,  109  Pae.  394. 

[a]  Omission  of  an  obligee  does 
not  invalidate  the  bond.  Sanford  v. 
Carr,  8  Ky.  L.  Bep.  618. 

20.  Williams  v.  Hitchcock,  86  Wash. 
536,  150  Pac.  1143. 

21.  For  effect  on  preceding  lltlga' 
tion,  see  infra,  this  section. 

22.  XJ.  S. — Baltimore  B.  &  L.  Assn. 
V.  Alderson,  99  Fed.  489,  39  C.  C.  A. 
609.  Ala.— Ej;  parte  Walker,  25  Ala. 
81,  104.  111.— Nusbaum  v.  Locke,  53 
111.  App.  242.  Ind.— Strebel  v.  Bligh, 
183  Ind.  537,  109  N.  E.  45;  Bitting 
V.  Ten  Eyck,  85  Ind.  357.  Kao. — How- 
ell V.  Hough,  46  Kan.  152,  26  Pae. 
436.  Md.— Hull  V.  Caughy,  66  Md. 
104,  6  Atl.  591;  BUicott  v.  United 
States  Ins.  Co.,  7  Gill  307,  320;  In  re 
Colvin'B  Est.,  3  Md.  Ch.  278;  Elli- 
cott  V.  Warford,  4  Md.  80.  N.  Y. 
Leavitt  v.  Yates,  4  Bdw.  Ch.  134; 
Brown  v.  Northrup,  15  Abb.  Pr.  (N. 
S.)  333.  W.  Va.— Krohu  v.  Weinber- 
ger, 47  W.  Va.  127,  34  S.  E.  746. 

[a]  "The  appointment  of  a  receiv- 
er does  not  dissolve  a  corporation  in 
law  or  fact."  Jones  v.  Bank  of  Lead- 
ville,  10  Colo.  464,  17  Pae.  272.  Tay- 
lor V.  Columbian  Ina.  Co.,  14  Allen 
(Mass.)   353. 

23.  Conn. — Barber   «.   International 
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The  receivership  places  the  property  in  eustodia  legis,^*  the  pos- 
session of  the  receiver  being  the  possession  of  the  court,^°  and  inter- 


Co.,  73  Conn.  587,  48  Atl.  758.  Kan. 
Hottensteiu  v.  Conrad,  9  Kan.  435. 
Neb.— Smiley  v.  Sioux  B.  8.  Co.,  71 
Neb.  581,  99  N.  W.  263,  101  N.  W. 
253;  Mann  v.  German- American  Inv. 
Co.,  70  Neb.  454,  97  N.  W.  600;  Vila 
V.  Grand  Island  E.  L.  I.  &  C.  B.  Co., 
68  Neb.  222;  94  N.  W.  136,  97  N.  W. 
613,  110  Am.  St.  Eep.  400,  63  L.  E.  A. 
791.  W.  Va.— Ward  v.  Hotel  Eandolph 
Co.,  65  W.  Va.  721,  63  S.  E.  613; 
Thompson  t!.  Adams,  60  W.  Va.  463, 
55  S.  E.  668;  Baltimore  Bargain  House 
V.  St.  Clair,  58  W.  Va,  565,  52  S.  E. 
660. 

24.  V.  S.—Ex  parte  Tyler,  149  U.  S. 
164,  13  Sup.  Ct.  785,  37  L.  ed.  689; 
Davis  V.  Gray,  16  Wall.  203,  218,  21 
L.  ed.  477;  Dayton  Hydraulic  Co.  v. 
Feteenthall,  116  Fed.  961,  54  C.  C.  A. 
537.  Ark. — Walker  v.  Taylor  Com. 
Co.,  56  Ark.  1,  18  S.  W.  1056,  19 
S.  W.  601;  Kelly's  Heirs  v.  McGuire, 
15  Ark.  555,  609.  Del.— Stockbridge 
V.  Beckwith,  6  Del.  Ch.  72,  33  Atl. 
620.  G».— Tindall  v.  Wescott,  113  Ga. 
1114,  39  S.  E.  450,  55  L.  E.  A.  225; 
Charters  v.  Candler,  94  Ga.  210,  21 
S.  E.  518;  Akers  v.  Veal,  66  Ga.  302. 
m.— Nevitt  V.  Woodburn,  190  111.  283, 
60  N.  E.  500;  People  v.  Weigley,  155 
111.  491,  40  N.  E.  300.  Ind.— Polk  v. 
Johnson,  76  N.  B.  634;  Premier  Steel 
Co.  V.  McElwaine-Eiehards  Co.,  144 
Ind.  614,  43  N.  E.  876;  Hay  v.  Mc- 
Daniel,  26  Ind.  App.  683,  60  N.  E.  729. 
Ik. — Home  Sav.,  etc.  Co.  v.  Polk  Coun- 
ty Dist.  Ct.,  121  Iowa  1,  95  N.  W. 
522;  State  Cent.  Sav.  Bank  v.  Fanning 
B.  B.  Chain  Co.,  118  Iowa  698,  92 
N.  W.  712.  Kan. — State  v.  Hubbard, 
58  Kan.  797,  51  Pac.  290,  39  L.  E.  A. 
860.  Ky. — Hazelrigg  v.  Bronaugh,  78 
Ky.  62;  Johnson  v.  Gunter,  6  Bush  534; 
Thompson  v.  Page,  25  Ky.  L.  Eep.  557, 
76  S.  W.  128.  La.— /ra  re  New  Iberia 
Cotton  Mill  Co.,  109  La.  875,  33  So. 
903.  Me. — Morrill  v.  Noyes,  56  Me. 
458,  96  Am.  Dec.  486.  Md.— Gaither 
V.  Stockbridge,  67  Md.  222,  9  Atl.  632, 
10  Atl.  309.  Mass. — Harrison  v.  J.  J. 
Warren  Co.,  183  Mass.  123,  69  N.  E. 
589.  Minn. — Henning  v.  Raymond,  35 
Minn.  303,  29  N.  W.  132.  Miss.— Mays 
V.  Eose,  1  Preem.  Ch.  703.  Mo.— State 
ez  rel.  Sullivan  v.  Eeynolds,  209  Mo. 
161,  107  S.  W.  487,  123  Am.  St.  Eep. 
468,  15  L.  E.  A.   (N.  S.)   963.     N.  M. 
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Terry  v.  Martin,  7  N.  M.  54,  32  Pac. 
157.  N.  y. — Brooklyn  v.  Jourdan,  7 
Abb.  N.  C.  23;  Fallon  v.  Egbert  Wool- 
en Mills  Co.,  31  Misc.  523,  64  N.  Y. 
Supp.  466;  Felter  v.  Maddock,  11  Misc. 
297,  32  N.  Y.  Supp.  292.  N.  C— Battle 
V.  Davis,  66  N.  C.  252.  Ohio. — Snyder 
V.  Snyder,  1  Ohio  Dee.  340,  31  Wkly. 
L.  Bui.  256.  Okla.- Foster  v.  Field, 
13  Okl».  230,  74  Pac.  190.  Ore.— Farm- 
ers' L.  to  T.  Co.  V.  Oregon  Pac.  E. 
Co.,  31  Ore.  237,  48  Pac.  706,  65  Am. 
St.  Eep.  822,  38  L.  R.  A.  424.  Pa. 
Eobinaon  v.  Atlantic  k  G.  W.  Ey.  Co., 
66  Pa.  160;  Yeager  v.  Wallace,  44  Pa. 
294.  T«nu. — Weaver  v.  Duncan  (Tenn. 
Ch.  App.),  56  S.  W.  39;  Payne  v.  Bax- 
ter, 2  Tenn.  Ch.  517.  Tex.— Texas  k 
P.  Ey.  Co.  V.  Gay,  86  Tex.  571,  26 
S.  W.  599,  25  L.  E.  A.  52;  Eussell 
V.  Texas  k  P.  Ey,  Co.,  68  Tex.  646, 
5  S.  W.  686.  Va.- Thornton  v.  Wash- 
ington Sav.  Bank,  76  Va.  432;  Beverley 
V.  Brooke,  4  Gratt.  (45  Va.)  187.  Wis. 
Neeveg  v.  Boos,  86  Wis.  313,  56  N.  W. 
909. 

25.  IT,  S. — Kennedy  v.  Indianapolis 
C.  &  L.  E.  Co.,  3  Fed.  97,  2  Flip. 
704.  Ala. — Wilkinson  v.  Lehman-Durr 
Co.,  136  Ala.  463,  34  So.  216.  Ark. 
Kelly's  Heirs  v.  McGuire,  15  Ark.  555, 
609.  111.— Vandalia  v.  St.  Louis  V. 
k  S.  H.  E.  Co.,  209  111.  73,  70  N.  E. 
662;  Mulcahey  v.  Strauss,  151  111.  70, 
37  N.  E.  702;  Heffron  v.  Gage,  149 
111.  182,  36  N.  E.  569.  La.— 1»  re  New 
Iberia  Cotton  Mill  Co.,  109  La.  875,  33 
So.  903.  Md.— Day  v.  Postal  Tel.  Co., 
66  Md.  354,  7  Atl.  608.  Mass.— Bell 
V.  Amer.  Protective  League,  163  Mass. 
558,  40  N.  E.  857,  47  Am.  St.  Eep. 
481,  28  L.  E.  A.  452.  Miss.— Mays  v. 
Eose,  1  Freem.  Ch.  703.  Mo. — Wehrs 
V.  Sullivan,  217  Mo.  167,  116  S.  W. 
1104;  State  ex  rel.  Sullivan  v.  Eeynolds, 
209  Mo.  161,  107  S.  W.  487,  123  Am. 
St.  Eep.  458,  15  L.  E.  A.  (N,  S.)  963. 
N.  Y.— Central  Trust  Co.  v.  Pitts- 
burgh, S.  &  N.  R.  Co.,  223  N.  Y.  347, 
119  N.  E.  565.  N.  0.— Simmons  v.  Al- 
lison, 118  N.  C.  761,.  24  S.  E.  740; 
Skinner  v.  Maxwell,  68  N.  C.  400.  Pa. 
Robinson  v.  Atlantic  &  G.  W.  Ey.  Co., 
66  Pa.  160.  Vt.— Underhill  v.  Eutland 
E.  Co.,  90  Vt.  462,  98  Atl.  1017.  Eng. 
Angel  V.  Smith,  92  Ves.  Jr.  335,  32 
Eng.  Beprint  632. 
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ference  with  this  possession  by  the  court  may  be  restrained,^"  or  pun- 
ished as  eontempt.^^  Property  in  the  receiver's  hands  is  not  subject 
to  execution,^^  attaehment,"'  or,  generally,  garnishment,^"  nor  can  it 
be  seized  for  taxes  ;^^  and  such  proceedings  against  a  receiver  are 


28.  U.  S. — Ledoux  v.  La  Bee,  83 
Fed.  761;  Burleigh  v.  Chehalis  County, 
75  Fed.  873,  34  L.  E.  A.  393;  Oakes 
V.  Myers,  68  Fed.  807.  Ga.— Wood- 
burn  V.  Smith,  96  Ga.  241,  22  S.  E. 
964;  Marshall  v.  Lockett,  76  Ga.  289. 
N.  O. — Davis  v.  Butters  Lumb.  Co.,  132 
N.  C.  233,  43  S.  E.  650.  Bng.— Tink 
V.  Bundle,  10  Beav.  318,  50  Eng.  Re- 
print 604. 

27.  U.  S.— Davis  v.  Gray,  16  Wall. 
203,  218,  21  L.  ed.  477;  King  v. 
Wooten,  54  Fed.  612,  4  C.  C.  A.  519; 
Kennedy  v.  Indianapolis  C.  &  L.  R. 
Co.,  3  Fed.  97,  2  Flip.  704.  Ark. 
Kelly's  Heirs  v.  MeGuire,  15  Ark. 
555,  609.  N.  J. — Generotzky  v.  Barney 
Hotel  Co.,  85  N.  J.  Eq.  63,  95  Atl. 
865. 

[a]  Seizure  of  property,  after  ap- 
pointment of  a  receiver  but  before  he 
takes  possession,  is  contempt.  Gen- 
erotzky V.  Barney  Hotel  Co.,  85  N.  J. 
Eq.    63,    95    Atl.    865. 

28.  U.  S. — Wiswall  v.  Sa'mpson,  14 
How.  52,  64,  14  L.  ed.  322;  Grosscup 
V.  German  S.  &  L.  Society,  162  Fed. 
947.  CaJ.— Painter  v.  Painter,  138  Cal. 
231,  71  Pac.  90,  94  Am.  St.  Eep.  47. 
Ga.— Field  v.  Jones,  11  Ga.  413.  HI. 
Hooper  v.  Winston,  24  111.  353.  Ind. 
Premier  Steel  Co.  v.  McElwaine-Eieh- 
ards  Co.,  144  Ind.  614,  43  N.  E.  876. 
la. — Martin  v.  Davis  &  Co.,  21  Iowa 
535.  Iia. — Nelson  v.  Conner,  6  Eob. 
339.  See  State  v.  Judge  of  Civ.  Dist. 
Court,  45  La.  Ann.  1418,  14  So.  308. 
Me. — Chalmers  v.  Littlefield,  103  Me. 
271,  69  Atl.  100.  Md.— Glenn  v.  Gill, 
2  Md.  104.  Mich. — Campau  v.  Detroit 
Driving  Club,  130  Mich.  417,  90  N.  W. 
49.  Miun. — Irwin  v.  McKeohnie,  58 
Minn.  145,  59  N.  W.  987,  49  Am.  St. 
Eep.  495,  26  L.  E.  A.  218.  Mont. 
Gardner  v.  Caldwell,  16  Mont.  221,  40 
Pac.  590.  N.  Y. — Walling  v.  Miller, 
108  N.  Y.  173,  15  N.  E.  65,  2  Am. 
St.  Eep.  400.  N.  C. — Skinner  v.  Mux- 
well,  68  N.  C.  400.  Pa. — Thompson  v. 
McCleary,  159  Pa.  189,  28  Atl.  254; 
Eobinson  v.  Atlantic  &  G.  W.  Ey.  Co., 
66  Pa.  160.  Tcnn. — Jones  -v.  Moore, 
106  Tenn.  188,  61  S.  W.  81.  Tex. 
Brown  V.  Brown,  71  Tex.  355,  9  S.  W. 


261;  Arnold  v.  Penn,  11  Tex.  CSv, 
App.  325,  32  S.  W.  353. 

See  15  Standard  Pboc.  895.  But  see 
Boss  V.   Titsworth,   37   N.  J.   Eq.   333. 

[a]  No  Sale  Under  Levy  Before  Be- 
ceivership. — Even  though  an  execution 
has  been  levied  upon  the  property 
before  the  appointment  of  the  receiver, 
it  is  held  that  there  cannot  be  a  law- 
ful sale  under  such  execution  with- 
out leave  of  the  court  appointing  the 
receiver.  Walling  v.  Miller,  108  N.  Y. 
173,  15  N.  E.  65,  2  Am.  St.  Eep.  400. 
Quoted  in  Premier  Steel  Co.  v.  Mc- 
Elwaine-Eicharda  Co.,  144  Ind.  614,  43 
N.  E.   876. 

29.  In  re  Nelson  &  Bro.  Co.,  149 
Fed.  590;  Adams  v.  Haskell,  6  Cal.  113, 
65  Am.  Dec.  491.  See  generally  3 
Standard  Peoc.   280. 

Possession  of  sheriff  pending  appoint- 
ment of  receiver,  see  3  Standard  Pboc. 
280,  note  65. 

30.  U.  S.— Comer  v.  Felton,  61  Fed. 
731,  10  C.  C.  A.  28;  Central  Trust 
Co.  V.  Wheeling  &  L.  E.  E.  Co.,  189 
Fed.  82;  Central  Tr.  Co.  v.  East  Ten- 
nessee, etc.  Co.,  59  Fed.  523;  Kennedy 
V.  Indianapolis  C.  &  L.  E.  Co.,  3  Fed. 
97,  2  Flip.  704.  lU.— Eichards  v.  Peo- 
ple, 81  111.  551.  la. — Ewing  v.  Ewing 
Planing  Mill  Co.,  167  N.  W.  607.  Mich. 
Sievers  v.  Woodburn  S.  W.  Co.,  48 
Mich.  275,  5  N.  W.  311;  People  ex  ret. 
Tremper  v.  Brooks,  40  Mich.  333,  29 
Am.  Eep.  534.  Compare  Citizens'  Com. 
&  Sav.  Bank  v.  Bay  Circuit  Judge,  110 
Mich.  633,  68  N.  W.  649;  Cohnen  v. 
Sweenie,  105  Mich.  643,  63  N.  W.  641. 

See  more  fully  10  Standard  Pboo. 
457. 

[a]  When  nothing  remains  for  re- 
ceiver to  do  except  to  turn  over  the 
fund  on  the  final  decree,  the  general 
rule  against  garnishment  does  not  ap- 
ply. Ewing  V.  Ewing  Planing  Mill 
Co.  (Iowa),  167  N.  W.  607.  See  10 
Standard  Peoc.  458,  note  19. 

[b]  Receiver  may  be  garnished  for 
a  debt  due  a  third  person  by  the  re- 
ceiver. Irwin  V.  McKechnie,  58  Minn. 
145,  59  N.  W.  987,  49  Am.  St.  Rep. 
495,  26  L.  R.  A.  218.  See  10  Standard 
Peoc.  458,  note  21. 

31.  V.  S.—In  re  Tyler,   149   U.   S. 
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ordinarily  regarded  as  contempt.'" 

The  appointment  of  a  receiver  gives  no  advantage  to  the  person 
at  whose  instance  it  is  made  f^  it  creates  no  lien/*  and  a  creditor  can- 
not generally  obtain,  a  preference,,  by  legal'  proceedings,  after  the 
institution  of  a  receivership.^^  The  appointment  dates  from  the 
entry  of  the  order,'^  but  the  order  may  not  be  antedated  to  the 
ptejudiee  of  third  parties.^^  Though  the  appointment  gives  the  re- 
ceiver the  right  of  possession,'*  it  ordinarily  does  not  transfer  the 
title  of  the  property  to  him,'^  except  where  the  statute  gives  it  this  ef- 


164,  13  Sup.  Ct.  785,  37  L.  ed.  689; 
King  V.  Wooten,  54  Fed.  612,  4  C.  C. 
A.  519;  Oakes  v.  Myers,  68  Fed.  807. 
Idaho. — Palmer  v.  Pettingillj  6  Idaho 
346,  55  Pac.  653.  S.  C— Cleveland  v. 
McCravy,  46  S.  C.  252,  24  S.  E.  175. 
Wash. — Spokane  County  v.  Annis,  43 
Wash.   655,  86  Pao.  1066.  ' 

[a]  The  Remedy  Is  by  Interven- 
tion.—King  V.  Wooten,  54  Fed.  612, 
4  C.  C.  A.  519. 

[b]  Payment  of  taxes  before  dis- 
tiihutiou  to  creditors  will  be  ordered 
by  the  court,  where  a  preference  is 
recognized.  Mo. — Greeley  v.  Provident 
Sav.  Bank,  98  Mo.  458,  11  S.  "W.  980. 
Pa. — Gehr  v.  Mont  Alto  Iron  Co.,  174 
Pa.  430,  34  Atl.  638.  Wash.— Spokane 
County  V.  Annia,  43  Wash.  655,  86  Pao. 
1068. 

32.  King  V.  Wooten,  54  Fed.  612, 
4  C.  C.  A.  519;  Eichards  v.  People, 
81  111.  551. 

33.  Krohn  v.  Weinberger,  47  W.  Va. 
127,  34  S.  E.  746. 

34.  Waggy  v.  Lumber  Co.,  69  W. 
Va.  666,  72  S.  E.  778;  Krohn  v.  Wein- 
,berger,  47  W.  Va.   127,  34  S.   B.  746. 

35.  111.  —  Eoseboom  v.  Whittaker, 
132  111.  81,  89,  23  N.  E.  339;  Jack- 
son V.  Lahee,  114.  111.  287,  2  N.  E. 
172.  Kan. — Cramer  v.  Her,  63  Kan. 
579,  66  Pac.  617.  Mo.— Maynard  v. 
Bond,  65  Mo.  315.  N.  Y.— Holmes  v. 
McDowell,  15  Hun  585.  W.  Va.— Wag- 
gy  V.  Lumber  Co.,  69  W.  Va,  666,  72 
S.  E.  778. 

Compare  Moore  v.  Southern  S.  L.  & 
Timber  Co.,  83  Fed.  399;  EUieott  v. 
United  States  Ins.  Co.,  7  Gill  (Md.) 
307. 

36.  TJ.  S. — Temple  v.  Glasgow,  80 
Fed.  441,  25  C.  C.  A.  540;  Horn  v. 
Pefe  Marquette  E.  Co.,  151  Fed.  626. 
Miss. — Payne  Hdw.  Co.  v.  Internation- 
al Harvester  Co.,  110  Miss.  783,  70 
So.  892.  Mo.— Maynard  v.  Bond,  67 
Mo.  315.  N.  Y. — In  re  Christian  Jen- 
sex  Co.,  128  N.  Y.  550,  28  N.  E.  665; 
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Butter  V.  Tallis,  5  Sandf.  610;  In  re 
Hoagland,  Eobinson  Co.,  36  Misc.  28, 
72  N.  Y.  Supp.  435.  IT.  C— Battery 
Park  V.  Western  Carolina  Bank,  127 
N.  C.  432,  37  S.  B.  461;  Pelletier  v. 
Greenville  Lumb.  Co.,  123  N.  C.  596, 
31  S.  E.  855,  68  Am.  St.  Eep.  837; 
Worth  V.  New  Hanover  Bank,  122  N. 
C.  397,  29  S.  E.  775.  Okla.— Ardmore 
N,at.  Bank  v.  Brigga  M.  &  S.  Co.,  20 
Okla.  427,  94  Pac.  533,  129  Am.  St. 
Eep.  747,  23  L.  E.  A.  (N.  S.)  1074. 
Ore. — Pope  v.  Ames,  20  Ore.  199,  25 
Pac.  393.  S.  C— Eegenstein  v.  Pearl- 
stein,  30  S.  C.  192,  8  S.  E.  850. 

[a]  A  delay  in  filing  bond  does 
not  prevent  the  appointiront  from  re- 
lating back  to  the  actual  date  thereof. 
Horn  V.  Pere  Marquette  E.  Co.,  151 
Fed.  626.  See  Bank  of  Woodland  v. 
Heron,  120  Cal.  614,  52  Pac.  1006.  See 
sv/pra,  VI,  Ej  4. 

37.  Artisans  Bank  v.  Treadwell,  34 
Barb.    (N.  Y.)    553. 

38.  Md. — Farmers'  Bank  v.  Beaston, 
7  Gill  &  J.  421,  28  Am.  Dee.  226. 
N.  Y. — fn  re  Schuyler's  S.  T.  B.  Co., 
136  N.  Y.  169,  32  N.  E.  623,  20  L. 
E.  A.  391.  Tex. — Lauraine  v.  Dickson 
Car  Wheel  Co.  (Tex.  Civ.  App.),  198 
S.  W.  1103. 

[a]  When  appointment  Is  stayed 
by  an  appeal,  right  to  possession  does 
not  obtain  till  aflarmance  of  appoint- 
ment. Cook  V.  Cole,  55  Iowa  70,  7 
N.  W.  419. 

39.  XT.  S.— Durand  &  Co.  v.  Howard 
&  Co.,  216  Fed.  585,  132  C.  C.  A.  589, 
L.  E.  A.  1915B,  998.  lU.- Thomas  c. 
Van  Meter,  164  111.  304,  45  N.  E.  405; 
Heflron  v.  Gage,  149  HI.  182,  36  N.  E. 
569.  Ind. — Polk  v.  Johnson,  76  N.  E. 
634;  Ponder  v.  Catterson,  127  Ind.  434, 
26  N.  E.  66.  Mass.— Harrison  v.  J.  J. 
Warren  Co.,  183  Mass.  123,  66  N.  E. 
589.  Mich. — Montgomery  v.  Merrill, 
18  Mich.  338.  Mo.— State  v.  Small, 
272  Mo.  507,  199  8.  W.  127.  N.  Y. 
Stokes  V.   Hoffman  House,   167  N.  Y. 
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feet,*"  nor  does  it  affect  pre-existing  liens  or  rights  of  third  persons.*^ 
h.     Collateral  Attack.  —  The  validity  of  an  appointment  of  a  re- 
ceiver cannot  be  questioned  collaterally,*^  though  the  appointment  was 


554,  eo  N.  E.  667,  53  L.  E.  A.  870; 
United  States  Truat  Co.  v.  New  York 
W.  S.  &  B.  E.  Co.,  101  N.  Y.  478, 
5  N.  E,  316;  Cobb  v.  Sweet,  46  App. 
Div.  375,  61  N.  Y.  Supp.  545.  Ohio, 
Clieney  v.  Maumee  Cycle  Co.,  64  Oliio 
St.  205,  60  N.  E.  207;  Monnett  v. 
Columbus,  S.  &  H.  Ey.  Co.,  26  Ohio 
C.  C.  469.  Pa. — Singerly  v.  Fox,  75 
Pa.  112;  Yeager  v.  Wallace,  44  Pa. 
294.  Tex. — Abbey  v.  International  & 
G.  N.  E.  Co.,  5  Tex.  Civ.  App.  261, 
23  S.  W.  934.  Vt.— Murtey  v.  Allen, 
71  Vt.  377,  45  Atl.  752,  76  Am.  St. 
Rep.  779.  Va. — ^Boyle  v.  Townos,  9 
Leigh  (36  Va.)  158.  W.  Va.— See 
Krohn  v.  Weinberger,  47  W.  Va.  127, 
34  S.  B.  746.  Wyo. — Anderson  v. 
Matthews,  8  Wyo.  307,  57  Pac.  156. 

40.  Colo. — Standley  v.  Hendrie  &  B. 
Mfg.  Co.,  27  Colo.  331,  61  Pae.  600. 
Md. — Colton  V.  Mayer,  90  Md.  711,  45 
Atl.  874,  78  Am.  St.  Eep.  456,  47  L. 
E.  A.  617.  N.  J. — Squire  v.  Princeton 
Lighting  Co.,  72  N.  J.  Eq.  883,  68  Atl. 
176,  15  L.  E.  A.  (N.  S.)  657.  N.  Y. 
Forker  v.  Brown,  10  Misc.  161,  'SO  N. 
Y.  Supp.  827.  Wis. — Harrigan  v.  Gil- 
christ, 121  Wis.  127,  99  N.  W.  909. 

41.  TT.  S. — Cohen  v.  Gold  Creek,  etc. 
Min.  Co.,  95  Fed.  580.  Ala. — Talladega 
Merc.  Co.  v.  Jenifer  Iron  Co.,  102  Ala. 
259,  14  So.  743.     Cal. — Bories  v.  Union 

B.  &  L.  Assn.,  141  Cal.  74,  74  Pae. 
552.  m. — Chicago  Title  &  Trust  Co. 
V.  Smith,  158  111.  417,  41  N.  E.  1076; 
Mulcahey  v.  Strauss,  151  111.  70,  37 
N.  E.  702.  Ind.— Amer.  Trust  &  Sav. 
Bank  v.  McGettigan,  152  Ind.  582,  52 
N.  E.  793,  71  Am.  St.  Eep.  345;  Tot- 
ten  &  Hogg  I.  &  S.  F.  Co.  V.  Muneie 
Nail  Co.,  148  Ind.  372,  47  N.  E.  703. 
la.— Smith  V.  Nursery  &  S.  Co.,  109 
Iowa  51,  79  N.  W.  457.  Kan.— Cramer 
V.  Her,  63  Kan.  579,  66  Pac.  617. 
Mass. — Kittredge  v.  Osgood,  161  Mass. 
384,  37  N.  E.  369;  Graham  v.  Mutual 
Aid  Soc,  161  Mass.  357,  37  N.  B.  447. 
Neb. — Arnold  v.  Weimer,  40  Neb.  216, 
58  N.  W.  709.  N.  Y.— Eich  v.  Loutrel,, 
18  How.  Pr.  121,  9  Abb.  Pr.  356; 
In  re  North  American  Gutta  Percha 
Co.,  17  How.  Pr.  549,  9  Abb.  Pr.  79. 
N.  C. — Battery  Park  Bank  v.  Western 

C.  Bank,  127  N.  C.  432,  37  S.  E.  461. 
Obio. — See   Cheney  v.    Maumee    Cycle 


Co.,  64  Ohio  St.  205,  60  N.  E.  207. 
Okla. — ^Ardmore  Nat.  Bank  v.  Brigga 
M.  &  S.  Co.,  20  Okla.  427,  94  Pac. 
533,   129   Am.   St.   Eep.   747,   23   L.   E. 

A.  (N.  S.)  1074.  Pa.— Philadelphia 
Truat  Co.  «.  Northumberland  County  T. 
Co.,  258  Pa.  152,  101  Atl.  970.  Tenn. 
Conley  v,  Deere,  M.  &  Co.,  11  Lea 
274.  Vt. — Baldwin  v.  Spear  Bros.,  79 
Vt.  43,  64  Atl.  235.  Wyo.— First  Nat. 
Bank  v.  Cook,  12  Wyo.  492,  76  Pae. 
674,  78  Pac.  1083,  2  L.  E.  A.  (N.  S.) 
1012. 

42.  TJ.  S.— Pacific  Coast  Pipe  Co. 
V.  Conrad  City  Water  Co.,  245  Fed. 
846,  158  C.  C.  A.  186;  Vallery  v.  Den- 
ver &  E.  G.  E.  Co.,  236  Fed.  176,  149 
C.  C.  A.  366;  Peck  v.  Elliott,  79  Fed. 
10,  24  C.  C.  A.  425,  38  L.  E.  A.  616; 
Shinney   v.    North   American    S.    L.    & 

B.  Co.,  97  Fed.  9.  Ala. — Montgomery 
V.  Bnslen,  126  Ala.  654,  28  So.  626; 
Florence  Gas,  B.  L.  &  P.  Co.  v.  Hanby, 
101  Ala.  15,  13  So.  343.  Ark.— Lowen- 
stein  V.  Finney,  54  Ark.  124,  15  S.  TV. 
153.  Cal.— Title  Ins.  &  Tr.  Co.  v. 
Grider,  152  Cal.  746,  94  Pac.  601; 
Painter  v.  Painter,  138  Cal.  231,  71 
Pac.  90,  94  Am.  St.  Eep.  47.  Colo. 
Powell  V.  National  Bank  of  Commerce, 
19  Colo.  App.  57,  74  Pac.  536.  D.  C. 
Jenkins  v.  Purcell,  29  App.  Caa.  209, 
9  L.  E.  A.  (N.  S.)  1074.  Fla.— State 
V.  Jacksonville  P.  &  M.  E.  Co.,  15  Fla. 
201.  Ga. — ^Brown  v.  Drake,  101  Ga. 
130,  28  S.  E.  606.  HI.— Vaudalia  v. 
St.  Louis  V.  &  T.  H.  E.  Co.,  209  111. 
73,  70  N.  E.  662;  Equitable  Trust  Co. 
V.  Wilson,  200  111.  23,  65  N.  B.  430; 
Commercial  Nat.  Bank  v.  Burch,  141 
111.  519,  31  N.  B.  420,  33  Am.  St.  Eep. 
331.  Ind. — Hatfield  v.  Cummings,  152 
Ind.  280,  50  N.  B.  817,  53  N.  E.  231; 
First  Nat.  Bank  v.  United  States  E.  T. 
Co.,  105  Ind.  227,  4  N.  B.  846;  Storm 
V.  Ermantrout,  89  Ind.  214.  la. — Metro- 
politan Nat.  Bank  v.  Commercial  State 
Bank,  104  Iowa  682,  74  N.  W.  26; 
Stewart  v.  Lay,  45  Iowa  604.  Kan. 
Bowman  v.  Hazen,  69  Kan.  682,  77 
Pac.  589;  Missouri  Pac.  Ey.  Co.  v. 
hove,  61  Kan.  433,  59  Pae.  1072;  Green- 
await  V.  Wilson,  52  Kan.  109,  34  Pac. 
403.  La. — Metropolitan  Bank  v.  New 
Orleans  Brew.  Assn.,  51  La.  Ann.  1525, 
26   So.   418;    State   v.   Judge   of   Civil 
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erroneously  made,*^  unless  the  court  was  wholly  withgut  jurisdiction 
to  make  the  appointment;**  and  the  rule  has  been  applied  in  pro- 


Dist.  Ct.,  45  La.  Ann.  1418,  14  So. 
308.  Mass. — Converse  v.  Ayer,  197 
Mass.  443,  84  N.  E.  98.  Mich.— Nichjbl 
V.  Murphy,  145  Mich.  424,  108  N.  W. 
704;  McKay  v.  Van  Kleeck,  133  Mich. 
27,  94  N.  W.  367.  Minn. — Basting  v. 
Ankeny,  64  Minn.  133,  66  N.  W.  266. 
Miss. — Benjamin  v.  Staples,  93  Miss. 
507,  47  So.  425.  Mo.— Neun  v.  Blaek- 
stone  B.  &  L.  Assn.,  149  Mo.  74,  50 
S.  W.  436;  Keokuk  Northern  Line  P. 
Co.  V.  Davidson,  13  Mo.  App.  561. 
Mont. — State  v.  District  Court,  21 
Mont.  155,  53  Pac.  272,  69  Am.  St. 
Eep.  645.  Neb. — Murphy  v.  Fidelity 
M.  F.  Ins.  Co.,  69  Neb.  489,  95  N.  W. 
1022;  Andrews  v.  Steele  City  Bank, 
57  Neb.  173,  77  N.  W.  342.  N.  J. 
Dean  v.  Thatcher,  32  N.  J.  L.  470. 
N.  Y.— Piatt  V.  New  York  k  S.  B. 
Ey.  Co.,  170  N.  Y.  451,  63  N.  E.  532; 
Jones  V.  Blun,  145  N.  Y.  333,  39  N.  E. 
954;  Stanley  v.  Nat.  Union  Bank,  115 
N.  Y.  12?,  22  N.  B.  29.  N.  C— Eoua- 
seau  V.  Call,  169  N.  C.  173,  85  S.  E. 
414.  N.  D. — Brynjolfson  v.  Osthus,  12 
N.  D.  42,  96  N.  W.  261.  Ohio.— Bar- 
bour V.  Nat.  Exchange  Bank,  45  Ohio 
St.  133,  12  N.  E.  5;  Egbert  v.  Third 
Ward  Bldg.  Assn.  Co.,  9  Ohio  Dec. 
646,  8  Ohio  N.  P.  507.  Okla.— Thread- 
gill  V.  Colcord,  16  Okla.  447,  85  Pac. 
703.  Ore. — First  Nat.  BanE  v.  Mack, 
35  Ore.  122,  57  Pac.  326;  Thompson 
V.  Holladay,  15  Ore.  34,  14  Pac.  725. 
Pa. — Eichmau  v.  Hersker,  170  Pa.  402, 
33  Atl.  229;  Haught  v.  Irwin,  166  Pa. 
548,  31  Atl.  260.  S.  C— Green  v.  Book- 
hart,  19  S.  C.  466.  Terni.- Troughber 
v.  Akin,  109  Tenn.  451,  73  S.  W.  118. 
Tex. — Texas  &  P.  Ey.  Co.  v.  Gay,  86 
Tex.  571,  26  S.  W.  599,  25  L^  E.  A. 
52;  Edrington  v.  Pridham,  65  Tex.  612; 
New  Britain  Mach.  Co.  v.  Watt  (Tex. 
Civ.  App.),  180  S.  W.  624.  Vt.— Ver- 
mont, etc.  E.  Co.  V.  Vermont  Cent. 
E.  Co.,  46  Vt.  792.  Wash.— Carroll  v. 
Pacific  Nat.  Bank,  19  Wash.  639,  54 
Pac.  32;  Smith  v.  Hopkins,  10  Wash. 
77,  38  Pac.  854;  Eadebaugh  v.  Tacoma 
&  P.  E.  Co.,  8  Wash.  570,  36  Pac. 
460.  Wis. — Davis  v.  Shearer,  90  Wis. 
250,  62  N.  W.  1050;  Neeves  v.  Boos, 
86  Wis.  313,  56  N.  W.  909.  Bng.— Ames 
V.  Birkenhead  Docks,  2Q  Beav.  332,  52 
Eng.  Eeprint  630. 

43.    U.  S. — Gunby  v.  Armstrong,  133 
Fed.  417,  66  0.  C.  A.  627.    Oolc— Pow- 
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ell  V.  National  Bank  of  Commerce,  19 
Colo.  App.  57,  74  Pac.  536.  Ga.— Brown 
V.  Drake,  101  Ga.  130,  28  S.  E.  606. 
111. — Vandalia  v.  St.  Louis,  etc.  E.  Co., 
209  111.  73,  70  N.  E.  662.  Mo.— State 
ex  T'dl.  Connors  v,  Shelton,  238  Mo. 
281,  142  S.  W.  417;  State  ea;  reZ.  Don- 
nell  V.  Foster,  225  Mo.  171,  125  S.  W. 
184;  Thompson  v.  Greeley,  107  Mo. 
577,  17  S.  W.  962.  N.  Y.— Piatt  v. 
New  York  &  8.  B.  Ey.  Co.,  170  N.  Y. 
451,  63  N.  E.  532;  Whittlesey  v.  Frantz, 
74  N.  Y.  456;  Dayton  v.  Borst,  7 
Bosw.  115.  N.  0. — Eousseau  v.  Call, 
169  N.  C.  173,  85  S.  E.  414.  Ore.— Mc- 
Nary  v.  Bush,  35  Ore.  114,  56  Pac.  646. 
Tex. — Edrington  v.  Pridham  65  Tex. 
612.  Wash.— Smith  v.  Hopkins,  10 
Wash.  77,  38  Pac.  854.  Wis.— Davis  v. 
Shearer,  90  Wis.  250,  62  N.  W.  1050; 
Neeves  v.  Boos,  86  Wis.  313,  56  N.  W. 
909. 

44.  U.  S.  —  Murray  v,  American 
Surety  Co.,  70  Fed.  341,  17  C.  C.  A. 
138.  Cal.— Elliott  V.  Superior  Court, 
168  Cal.  727,  145  Pae.  101;  Title  Ins. 
&  Trust  Co.  V.  Grider,  152  Cal.  746, 
748,  94  Pac.  601;  Grant  v.  Los  Angeles 
&  P.  Ey.  Co.,  116  Cal.  71,  47  Pac. 
872;  Bibby  v.  Dieter,  15  Cal.  App.  45, 
113  Pac.  874.  Del. — Harned  v.  Beacon 
Hill  Eeal  Estate  Co.,  9  Del.  Ch.  232, 
80  Atl.  805.  lU.— Vandalia  v.  St. 
Louis  V.  &  T.  H.  E.  Co.,  209  111.   73. 

70  N.  E.  662;  St.  Louis  &  S.  C.  & 
M.  Co.  V.  Sandoval  C.  &  M.  Co.,  Ill 
111.  32.  Kan. — Bowman  v.  Hazen,  69 
Kan.  682,  77  Pac.  589.  La.— Ober  v. 
Excelsior  Planting  &  Mfg.  Co.,  44  La. 
Am.  570,  10  So.  792;  Turgeau  v. 
Brady,  24  La.  Ann.  348.  Mich.— Mc- 
Kay V.  Van  Kleeck,  133  Mich.  27,  94 
N.  W.  367.  Miss.— Smith  v.  Ely  & 
Walker  D.  G.  Co.,  79  Miss.  266,  30  So. 
653;   Whitney  v.   Hanover  Nat.   Bank, 

71  Miss.  1009,  15  So.  33,  23  L.  E.  A. 
531.  Mo.— State  v.  Eoss,  122  Mo.  435, 
25  S.  W.  947,  23  L.  E.  A.  534.  Mont. 
State  V.  Dist.  Court,  ,21  Mont.  155,  53 
Pae.  272,  69  Am.  St.  Eep.  645.  Neb. 
Gibson  v.  Sexson,  82  Neb.  475,  118  N. 
W.  77;  Johnson  v.  Powers,  21  Neb. 
292,  32  N.  W.  62,  N.  Y.— Cuykendall 
V.  Corning,  88  N.  Y.  129;  Eabbe  v. 
Astor  Trust  Co.,  61  Misc.  650,  114 
N.  Y.  Supp.  131.  S.  D.— Thurber  «. 
Miller,  11  S.  D.  124,  75  N.  W.  900. 
Tex.— Texas  &  P.  Ey.  Co.  v.  Gay,  86 
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ceedings  disputing  the  receiver's  right  to  possession,*^  and  in  con- 
tempt proceedings.*®  The  propriety  of  an  appointment  which  is  bind- 
ing on  the  party  whose  property  is  taken  cannot  be  questioned  by 
third  persons.*^  So,  in  a  suit  by  a  receiver,  the  order  of  appoint- 
ment is  conclusive  of  his  authority,*'  unless  under  some  limitation 
growing  out  of  a  statute.**  But  receivership  proceedings  do  not  bind 
those  who  should  have  been  but  were  not  parties  thereto  and  had  no 
opportunity  to  be  heard."" 


Tex.   571,  26   S.  W.   599,  25  L.   E.   A. 
52. 

45.  Al»j — Montgomery  v.  Bnslen, 
126  Ala.  654,  28  So.  626.  lU.— Rich- 
ards V.  People,  81  111.  551.  Ind.— Hat- 
field V.  Cummings,  152  Ind.  280,  50 
N.  E.  817,  53  N.  E.  231;  Cook  v.  Cit- 
izens' Nat.  Bank,  73  Ind.  256.  Kan. 
Missouri  Pac.  Ey.  Co.  v.  Love,  61  Kan. 
433,  59  Pae.  1072.  lUich.— McKay  v. 
Van  Kleeck,  133  Mich.  27,  94  N.  W. 
367.  Mo. — Neun  v.  Blackstone  B.  & 
L.  Assn.,  149  Mo.  74,  50  S.  W.  436. 
Pa. — Haught  v.  Irwin,  166  Pa,  548,  31 
Atl.  260.  Vt. — Vermont,  etc.  E.  Co. 
V.  Vermont   Cent.   E.   Co.,  46  Vt.   792. 

46.  Mich. — ^Bagley  v.  Scudder,  66 
Mich.  97,  33  N.  W.  47.  Mont.— State 
V.  District  Court,  21  Mont.  155,  53  Pae. 
272,  69  Am.  St.  Eep.  645.  N.  T. 
Albany  City  Bank  v.  Schermerhorn,  9 
Paige  372,  38  Am.  Dec.  551.  Tex. 
Edrington  v.  Pridham,  65  Tex.  612. 
Wis. — In  re  Day,  34  Wis.  «38.  Eng. 
Eussell  V.  East  Anglian  Ey.  Co.,  3 
Mac.  &  G.  104,  14  Jur.  1033,  3  Eailw. 
Cas.  501,  20  L.  J.  Ch.  (N.  S.)  257,  42 
Eng.  Eeprint  201. 

47.  TT.  S. — Central  Trust  Co.  v.  Mc- 
George,  151  U.  S.  129,  14  Sup.  Ct. 
286,  38  L.  ed.  98;  Horn  v.  Pere  Mar- 
quette E.  Co.,  151  Fed.  626;  Grand 
Trunk  E.  Co.  v.  Central  Vt.  E.  Co., 
85  Fed.  87.  Ind.— See  Hatfield  v.  Cum- 
iningB,  152  Ind.  280,  50  N.  E.  817,  53 
N.  E.  231.  Neb. — Miller  v.  Brown,  1 
Neb.  (Unof.)  754,  95  N.  W.  797.  N".  Y. 
Powell  V.  Waldron,  89  N.  Y.  328,  42 
Am.  Eep.  301;  Tyler  v.  Willis,  33 
Barb.  327.  Ore. — McNary  v.  Bush,  35 
Ore.  114,  56  Pac.  646.  Wash.— Carroll 
V.  Pacific  Nat.  Bank,  19  Wash.  639,  54 
Pac.  32. 

48.  TT.  S. — Gunby  v.  Armstrong,  133 
Fed.  417,  66  C.  C.  A.  627.  Ala.— Flor- 
ence Gas,  E.  L.  &  P.  Co.  v.  Hanby, 
101  Ala.  15,  13  So.  343;  Comer  v.  Bray, 
83  Ala.  217,  3  So.  554.  Conn. — Fish  «. 
Smith,  73  Conn.  377,  47  Atl.  711,  84 
Am,    St.    Eep.     161,      ©a,— Brown    v. 


Drake,  101  Ga.  130,  28  S.  E,  606. 
111. — Band,  MoNally  &  Co.  v.  Mutual 
Fire  Ins.  Co.,  58  111.  App.  528.  Ind. 
Howard  v.  Whitman,  29  Ind.  557.  la, 
Metropolitan  Nat.  Bank  v.  Commercial 
State  Bank,  104  Iowa  682,  74  N.  W. 
26;  Schoonover  v.  Hinckley,  48  Iowa 
82.  Kan. — Greenawalt  v.  Wilson,  52 
Kan.  109,  34  Pac.  403.  La.— Case  v. 
Marchand,  23  La.  Ann. '60;  Haynes  v. 
Carter,  9  La.  Ann.  265.  Minn. — Basting 
V.  Ankeny,  64  Minn.  133,  66  N.  W. 
266.  Mo. — Keokuk  Northern  Line  P. 
Co.  V.  Davidson,  13  Mo.  App.  561.  Neb. 
Miller  v.  Brown,  1  Neb.  (Unof.)  754, 
95  N.  W.  797.  N.  Y.— Jones  v.  Blun, 
145  N.  Y.  333,  39  N.  E.  954;  Wright 
V.  NoBtrand,  94  N.  Y.  31;  Powell  v. 
Waldron,  89  N.  Y.  328,  42  A'm.  St. 
Eep.  301.  Ohio. — Zieverink  v.  Kemper, 
50  Ohio  St.  208,  34  N.  E.  250;  Barbour 
V.  Nat.  Bxch.  Bank,  45  Ohio  St.  133, 
12  N.  E.  5;  Clarke  v.  Thomas,  34  Ohio 
St.  46.  P*.— Backenstoe  v.  Kline,  31 
Pa.  Super.  Ct.  268.  S.  0.— Green  v. 
Bookhart,  19  S.  C.  466.  Vt.— Vermont, 
etc.  E.  Co.  ».  Vermont  Cent.  Ey.  Co., 
46  Vt.  792.  Wash.— Carroll  v.  Pacific 
Nat.  Bank,  19  Wash.  639,  54  Pac.  32; 
Smith  V.  Hopkins,  10  Wash.  77,  38 
Pac.  854;  Elderkin  v.  Peterson,  8  Wash. 
674,  36  Pae.  1089.  Wis.— Davis  v.. 
Shearer,  90  Wis.  250,  62  N.  W.  1050; 
Neeves  i;.  Boos,  86  Wis.  313,  56  N.  W. 
909. 

49.  Chandler  v.  Brown,  77  111.   333. 

50.  See  Teutonia  Bank  v.  Brew.  Co., 
137  La.  1046,  1056,  69  So.  833;  State 
V.  Ellis,  108  La.  521,  32  So.  335;  In  re 
Gravenstine 's  Appeal,  49  Pa.  310. 

[a]  One  required  toy  statute  to  be 
made  a  party  is  not  bound  unless 
joined  in  the  suit.  Chandler  •!;.  Brown, 
77  HI.  333. 

[b]  Stockholders  of  a  corporation 
who  are  parties  are  bound  by  the 
order.  Eowell  v.  Chandler,  83  111. 
288;  Elliott  v.  Ashby,  104  Va,  716,  52 
S.  E.  383;  Eeed  v.  Gold,  102  Va.  37, 
45  S.  E.  868, 
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F.  Prohibition  and  Mandamus.  —  A  court  acting  within  its  juria- 
diction  may  not  be  restrained  by  a  writ  of  prohibition  from  appointing 
a  receiver,'^  but  if  the  court  is  without  jurisdiction,  the  writ  may 
issue  to  prevent  it  from  taking  further  aetion,^^  or  enforcing  a  void 
order.^^  The  writ  of  prohibition  should  be  treated  as  a  writ  of  right 
where  irreparable  injury  is  resulting  from  unauthorized  appointment, 
and  there  is  no  plain,  speedy  or  adequate  remedy  at  law,°*  though 
generally  the  writ  will  not  issue  where  an  appeal  lies.^^ 

Generally  the  action  of  the  court  upon  the  appointment  of  a  re- 
ceiver, or  the  adniinistration  of  the  receivership  cannot  be  controlled 
by  mandamus,^^  but  this  writ  has  been  allowed  in  some  instances.^^ 


51.  State  V.  Second  Judicial  Dist, 
Court,  22  Mont.  220,  56  Pac.  219.  See 
generally  the  title  "Prohibition." 

52.  Cal. — Elliott  v.  Superior  Court, 
168  Cal.  727,  145  Pae.  101;  Murray 
V.  Superior  Ct.,  129  Cal.  628,  62  Pac. 
191;  Fischer  v.  San  Francisco  Super. 
Ct.,  110  Cal.  129,  42  Pae.  561.  Colo. 
People  V.  District  Ct.,  33  Colo.  293, 
80  Pae.  908.  Haw. — Oyama  v.  Stuart, 
22  Hawaii  693.  La. — State  v.  Ellis, 
308  La.  521,  32  So.  335.  Mo.— State 
ex  rel.  Sullivan  v.  Reynolds,  209  Mo. 
161,  107  S.  W.  487,  123  Am.  St.  Eep. 
468,  15  L.  B.  A.  (N.  8.)  963.  PhU.  Isl. 
Encarnacion  v.  Ambler,  3  Phil.  Isl. 
623.  Wash. — State  v.  Superior  Court, 
31  Wash.  481,  71  Pac.  1095. 

[a]  Prohibition  to  prevent  con- 
tinuing a  receiver  after  an  appeal  from 
an  order  discharging  him,  is  proper 
where  the  order  is  not  superseded  by 
supersedeas  bond.  State  v.  Superior 
Court,  31  Wash.  481,  71  Pac.  1095. 

[b]  Vacation  of  order  and  return 
of  property  may  be  commanded.  Peo- 
ple V.  District  Ct.,  33  Colo.  293,  80 
Pac.  908. 

[c]  After  ft  long  delay  in  challeng- 
ing the  appointment  of  a  receiver,  the 
court  will  not  annul  it  and  issue  a 
writ  of  prohibition  where  the  result 
would  be  a  waste  of  the  debtor's  as- 
sets. First  Nat.  Bank  «.  Superior 
Court,  12  Cal.  App.  335,  107  Pac.  322. 

53.  E^  parte  Smith,  23  Ala.  94; 
Havemeyet'  v.  Superior  Ct.,  84  Cal.  327, 
24  Pac.  121,  18  Am.  St.  Bep.  192,  10 
L.  R.  A.  627. 

[a]  Enforcement  of  an  order  re- 
ferring appointment  of  a  receiver  to 
a  register  may  be  prevented  by  a 
Writ  of  prohibition,  where  the  chan- 
cellor alone  has  the  power  of  appoint- 
ment.    Ex  parte  Smith,   23  Ala.   94. 

[b]  Proceedings  in  Trial  Court  WUl 
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Be  Stayed. — "If  its  action  is  not  com- 
pleted and  ended,  its  further  proceed- 
ings may  be  stayed,  and  if  it  is  neces- 
sary for  the  purpose  of  affording  com- 
plete and  adequate  relief,  what  has 
been  done  will  be  undone."  Have- 
meyer  v.  Superior  Court,  84  Cal.  327, 
24  Pac.  121,  18  Am.  St.  Rep.  192,  10 
L.  R.  A.  627;  First  Nat.  Bank  v. 
Superior  Ct.,  12  Cal.  App.  335,  107 
Pac.  322;  People  v.  District  Ct.,  33 
Colo.  293,  80  Pac.  908. 

54.  Havemeyer  v.  Superior  Ct.,  84 
Cal.  327,  24  Pac.  121,  18  Am.  St.  Eep. 
192,  10  L.  E.  A.  627;  First  N,at.  Bank 
V.  Superior  Ct.,  12  Cal.  App.  335,  107 
Pac.  322. 

55.  White  V.  San  Francisco  Super. 
Ct.,  110  Cal.  54,  42  Pac.  471;  Western 
Underwriting  &  Mtg.  Co.  v.  Superior 
Court,  22  Cal,  App.  413,  134  Pac.  732. 

[a]  If  an  appeal  would  produce  a 
long  delay,  the  writ  may  issue.  Cronan 
V.  Kootenai  County  Dist.  Ct.,  15  Idaho 
184,  96  Pac.  768. 

56.  U.  S.— Edinburg  Coal  Co.  v. 
Humphreys,  134  Fed.  839,  67  C.  C.  A. 
435.  Ala.— .Ba;  parte  Tillman,  93  Ala. 
101,  9  So.  527.  Cal.— People  v.  Mc- 
Lane,  62  Cal.  616.  laich.— Moran  v. 
Wayne  Circ.  Judge,  125  Mjch.  6,  83 
N.  W.  1004;  Wright  Co.  v.  Wayne 
Circ.  Judge,  109  Mich.  139,  66  N.  W. 
954;  Scott  v.  Wayne  Circ.  Judges,  58 
Mich.  311,  25  N.  W,  200.  Pa.— /m  re 
Chester  County  Judges,  193  Pa.  251, 
45  Atl.  1069.  Tex.— Matlock  v.  Smith, 
96  Tex.  211,  71  S.  W.  956. 

57.  Ala. — Bridgeport  Elect.,  etc.  Co. 
V.  Bridgeport  Land,  etc.  Co.,  104  Ala. 
276,  16  So.  93.  Cal.— Petaluma  Sav. 
Bank  v.  Superior  Ct.,  Ill  Cal.  488,  44 
Pac.  177.  Mich.— Goldman  v.  Manistee 
Circ.  Judge,  155  Mich.  47,  118  N.  W. 
600. 

[a]    Vacation    of    an    appoixLtment 
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Vn.     PROCEEDINGS    TO    TERMINATE    AND    SUBSTITUTE. 

A.  Distinctions.  —  There  is  a  clear  distinction  between  vacating  the 
appointment  of  a  receiver  and  his  removal  or  discharge.'^  To  vacate 
the  appointment  is  to  set  aside  the  order  of  appointment  because  im- 
properly granted.^*  The  term  "remove"  as  applied  to  a  receiver 
means  simply  a  change  of  the  personnel  of  the  receiver,  which  con- 
tinues unaffected.""  The  discharge  of  a  receiver  relates  to  the  termina- 
tion of  the  receivership  because  there  is  no  longer  any  necessity  for 
continuing  the  receiver.*^ 

B.  Termination  by  Discharge  ok  Vacation  of  Appointment. 
1.  Generally.  —  A  receivership  may  be  terminated  at  any  time,°^ 
the  duration  of  the  court's  control  being  governed  by  the  necessities 
of  the  case,*^  but  unless  its  purposes  are  sooner  served,'*  it  usually 
continues  during  the  pendency  of  the  cause  f^  and  if  it  is  intended  that 
the  receivership  should  not  be  continuous,  its  duration  should  be 
limited  in  the  order  granting  the  remedy.'"  Receiverships  should  not 
be  prolonged,"^  and  especially  if  the  rights  of  third  persons  are  af- 
fected, the  courts  should  terminate  them  at  the  earliest  practical 
date."^  .  Should  the  plaintiff  delay  in  prosecuting  the  main  suit,  the 
court  may  discharge  the  receiver."^  On  the  other  hand,  delay  in 
objecting  to  the  appointment  and  an  acquiescence  therein  may' defeat 
a  motion  to  vacate.'^"     Court  is  not  obliged  to  discharge  a  receiver 


made  without  notice,  being  void,  may 
b*  compelled  by  mandamu's.  Goldman 
V.  Manistee  Circ.  Judge,  155  Mich.  47, 
118  N.  W.  600. 

[b]  Where  leave  to  seU  under  a 
mortgage  is  necessary,  mandamus  lies 
to  compel  the  court  to  make  the  order; 
"for,  if  the  exercise  by  plaintiff  of 
its  clear  legal  right  to  preserve  its 
lien  depends  upon  the  permission  of 
the  respondent,  it  cannot  deny  the 
exercise  of  such  right  for  a  reason 
that  is  absolutely  futile  and  ground- 
less." Petaluma  Sav.  Bank  v.  Superior 
Court,  111   Cai.  488,  44  Pac.   177. 

58.  Pagett  v.  Brooks,  140  Ala.  257, 
37  So.  263. 

59.  Pagett  v.  Brooks,  140  Ala.  257, 
37  So.  263. 

60.  Pagett  V.  Brooks,  140  Ala.  257, 
37  So.  263;  Ex  parte  Brown,  15  S.  C. 
518. 

[a]  Removal  Is  for  personal  objec- 
tion to  the  receiver.  Pagett  v.  Brooks, 
140  Ala.  257,  37  So.  263. 

61.  Pagett  «.  Brooks,  140  Ala.  257, 
37  So.  263;  Mercantile  Trust  &  Dep. 
Co.  V.  Florence  Water  Co.,  Ill  Ala. 
119,  19  So.  17;  Ex  parte  Brown,  15 
8.  C.  518. 

62.  Ga. — Crawford  v.  Boss,  39  Ga. 
44.     Md.— In  re   Colv,in,.3    Md.    Ch. 


278,  300.  N.  Y.— Siney  v.  New  York 
Consolidated  Stage  Co.,  28  How.  Pr. 
481,  18  Abb.  Pr.  435.  _ 

[a]  No  notice  to  receiver  is  neces- 
sary before  vacating  or  revoking  the 
order  of  appointment.  Howard  v.  Low- 
ell Mach.  Co.,  75  Ga.  325. 

63.  Lauraine  v.  Ashe  (Tex.),  191 
S.  W.  563. 

64.  L'Engle  v.  Florida  Cent.  &  W. 
E.  Co.,  14  Fla.  266:  In  re  Colvin,  3 
Md.  Ch.  278. 

65.  Weems  v.  Lathrop,  42  Tex.  207. 

66.  Weems  v.  Lathrop,  42  Tex.  207. 

67.  U.  S. — Burroughs  v.  Toxaway 
Co.,  185  Fed.  435,  107  C.  C.  A.  505; 
Piatt  V.  Philadelphia  &  E.  E.  Co.,  65 
Fed.  872.  Alaska. — Decker  Bros.  v. 
Berners  Bay,  etc.  Co.,  2  Alaska  504. 
Cal. — Fairbank  v.  Superior  Court,  34 
Cal.  App.  66,  166  Pac.  864.  Wash. 
Clumpner  v.  Spokane,  etc.  Co.,  79  Wash. 
278,  140  Pac.  365. 

68.  Minot  v.  Mastin,  95  Fed.  734, 
37  C.  C.  A.  234;  Cohen  v.  Gold  Creek 
Min.  Co.,  95  Fed.  580;  Taylor  v.  Phila- 
delphia, etc.  E.   Co.,  9  Fed.  1. 

69.  Cohen  v.  Gold  Creek  M.  Co.,  95 
Fed.  580;  National  Mechanics'  Bank- 
ing Assn.  V.  Mariposa  Co.,  60  Barb. 
(N.  Y.)  423. 

70.  ■57.  a—Clark  V.  Brown,  119  Fed. 
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upon  the  application  of  the  plaintiff,"  if  rights  of  third  persons  in 
the  action  would  be  prejudiced  ;^^  and  orders  will  not  be  revoked  or 
modified  at  the  instance  of  strangers  to  the  proceedings  who  have 
acquired  rights  in  the  property  ;^^  but  a  motion  to  vacate,  concurred 
in  by  all  parties,  should  be  granted  in  so  far  as  to  restore  possession 
of  the  property  to  the  owner.'* 

Ordinarily  the  receivership  should  end  when  the  litigation  is  at 
an  end,'°  but  whether  a  discharge  follows  the  termination  of  the  suit 
depends  upon  the  exigencies  of  the  case/'  When  there  is  a  sufiSeient 
reason  for  making  an  exception  to  the  rule,''  the  receivership  may  be 
continued.'^  Unless  the  final  decree  provides  for  the  retention  of 
the  receiver,'^  the  order  discharging  him  should  follow  as  a  matter 
of  course.*"  On  termination  of  the  litigation  it  is  the  duty  of  the 
receiver  to  close  his  account  and  be  discharged.*^  If  the  receiver  is 
appointed  before  answer,  upon  the  filing  of  the  answer  the  defend- 
ant may  move  to  discharge,*^  and  if  the  bill  and  answer  show  the 


130,  57  C.  C.  A.  76;  Allen  v.  Dallas 
&  W.  E.  Co.,  3  Woods  316,  1 
Fed.  Cai.  No.  221.  Cal.  — Smith  v. 
Superior  Court,  97  Cal.  348,  32  Pac. 
322.  Mo. — Eumsey  v.  People'*  Ey.  Co., 
154  Mo.  215,  55  S.  W.  615.  N.  Y. 
Hardt  v.  Lery,  79  Hun  348,  29  N.  Y. 
Supp.  373,  61  N.  Y.  St.  38;  National 
Mechanics'  Banking  Assn.  v.  Mariposa 
Co.,  60  Barb.  423.  Wash.— Manhattan 
Trust  Co.  V.  Seattle  Coal  &  Iron  Co., 
16   Wash.   499,   48   Puc.   333,   737. 

71.  Ind. — Johnson  v.  Central  Trust 
Co.,  159  Ind.  605,  65  N.  B.  1028.  Mich. 
Fay  V.  Erie,  etc.  E.  Bank,  Harr.  Ch. 
194.  N.  T.— People  v.  Globe  Mut.  L. 
Ins.  Co.,  60  How.  Pr.  82.  N".  C. — Lenoir 
V.  Lipville  Imp.  Co.,  117  N.  C.  471,  23 
S.  E.  442.  N.  D. — Hoffman  v.  Bank 
of  Minot,  4  N.  D.  473,  61  N.  W.  1031. 
Eng. — Bainbrigge  v.  Blair,  3  Beav.  421, 
49  Eng.  Eeprint  165. 

[a]  When  receivership  has  served 
its  purpose,  it  is  the  duty  of  the  plain- 
tiff to  apply  for  discharge.  Langdon 
V.  Vermont  &  C.  E.  Co.,  53  Vt.  228. 

72.  Fay  v.  Brie  &  K.  E.  Bank, 
Harr.  Ch.  (Mich.)  194;  Lenoir  v.  Lin- 
ville  Imp.  Co.,  117  N.  C.  471,  23  S.  B. 
442. 

73.  Erb  V.  Popritz,  59  Kan.  264,  52 
Pac.  871,  68  Am.  St.  Eep.  362;  Wright 
V.  Weisel,  19  App.  Div.  630,  46  N.  Y. 
Supp.  483. 

74.  L'Engle  e.  Florida  Cent.  &  W. 
E.   Co.,  14  Fla.  266. 

[a]  The  joiuing  of  creditors  In  the 
suit  has  no  bearing  on  the  rights  of 
the  original  parties  in  a  proceeding  to 
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vacate    the    appointment.      Burton    v. 
Pepper,  116  Miss.  139,  76  So.  762. 

75.  Ga.— Field  v.  Jones,  11  Ga.  413. 
Ky. — Campbell  v.  Eversole,  18  Ky.  L. 
Eep.  723,  38  S.  W.  486.  Wash.— State 
V.  Superior  Court,  31  Wash.  481,  71 
Pac.   1095. 

78.  Ellis  V.  Warshauer,  92  Minn. 
444,  100  N.  W.  214;  Beverley  v.  Brooke, 
4  Gratt.   (45  Va.)  187. 

7V.  Campbell  17.  Eversole,  18  Ky.  L. 
Eep.  723,  38  S.  W.  486;  Ireland  v. 
Nichols,  40  How.  Pr.  85,  9  Abb.  Pr. 
(N.  S.)  71. 

78.  Ala.— Scott  ».  Ware,  65  Ala. 
174.  Cal.  —  Baughman  v.  Superior 
Court,  72  Cal.  572,  14  Pac.  207.  Ga. 
Fountain  v.  Mills,  111  Ga.  122,  36 
S.  B.  428.  N.  Y.— Whiteside  v.  Pren- 
dergast,  2  Barb.  Ch.  471;  Ireland  v. 
Nichols,  40  How.  Pr.  85,  9  Abb.  Pi 
(N.  S.)  71. 

[a]  The  order  need  not  fix  the 
duration,  when  the  receivership  is  con- 
tinued after  judgment.  De  Barrera  v. 
Frost,  39  Tex.  Civ.  App.  544,  88  S.  W. 
478.  ' 

79.  State  v.  Superior  Court,  31  Wash. 
481,  71   Pac.   1095. 

80.  Ga.— Fountain  v.  Mills,  111  Ga. 
122,  36  S.  E.  428.  Ky.— Campbell  v. 
Eversole,  18  Ky.  L.  Eep.  723,  38  S.  W. 
486.  Wash.— State  v.  Superior  Court, 
31  Wash.  481,  71  Pac.  1095. 

81.  Ellis  V.  Warshauer,  92  Minn. 
444,  100  N.  W.  214;  Whiteside  v.  Pren- 
dergast,   2  Barb.   Ch.    (N.   Y.)    471. 

82.  Phoenix  Mut.  Life  Ins.  Co.  v. 
Grant,  3  MacArthur  (D.  C.)  220. 
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receivership  is  improper,  the  receiver  will  be  discharged.^'  In  gen- 
eral, the  receiver  should  be  discharged  whenever  it  appears  to  the 
court  that  the  appointment  was  improvidently  made,**  or  that  the  ap- 
pointment was  procured  through  fraud,*°  or  that  the  receivership 
is  no  longer  necessary,*^  or  that  the  defendant  has  paid  the  debt 
involved  in  the  original  suit,*^  unless  the  rights  of  other  parties  would 
be  affected.**  Upon  becoming  convinced  that  it  has  exceeded  its 
jurisdiction,  the  court  should  annul  the  appointment,*'  though  such 
formal  order  is  not  absolutely  necessary,  in  case  of  a  void  appoint- 
ment.®" If  the  petition  makes  no  case  for  the  appointment  of  a 
receiver,'^  or  if,  under  changed  conditions,  it  is  clear  the  receivership 
ought  not  to  be  continued,"^  it  is  judicial  error  to  refuse  to  discharge, 
upon  proper  application."^  In  case  the  bill  is  dismissed,  it  is  the 
court's  duty  to  order  the  property  returned  to  the  person  it  was 
taken  from,'*  and  if  the  court  was  without  jurisdiction  the  property 


83.  D.  C. — Phoenix  Mut.  Life  Ins. 
Co.  V.  Grant,  3  MaeArthur  220.  Md. 
Voshell  V.  Hynson,  26  Md.  83;  Fur- 
long V.  Edwards,  3  Md.  99;  Drury  v. 
Roberts,  2  Md.  Ch.  157.  Miss.— Sim- 
mons V.  Henderson,  Freem.  Ch.  493. 

84.  Copper  Hill  Min.  Co.  v.  Spencer, 
25  Cal.  11;  Crawford  v.  Boss,  39  Ga. 
44. 

[a]  Canscnt  of  defendant  corpora- 
tion to  the  appointment  in  an  improper 
case,  does  not  affect  the  right  of  a 
creditor  to  have  the  order  annulled. 
Smith  V.  Superior  Court,  97  Cal.  348, 
32  Pac.  322. 

85.  In  re  Veler  (C.  C.  A.),  249  Fed. 
633;  O'Mahoney  V.  Belmont,  62  N.  T. 
133,  144;  Wilson  t).  Barney,  5  Hun 
(N.  Y.)    257. 

86.  Ga. — Young  *.  Hamilton,  135 
Ga.  339,  348,  69  S.  B.  593,  Ann.  Cas. 
1912A,  144,  31  L.  E.  A.  (N.  S.)  1057. 
Kan. — Branner  v.  Webb,  10  Kan.  App. 
217,  63  Pac.  274.  Md.—In  re  Oolvin, 
3  Md.  Ch.  278.  Minn.— Ellis  v.  War- 
shauer,  92  Minn.  444,  100  N.  W.  214. 
Mo. — See  Keokuk  Northern  Line  P. 
Co.  V.  Davidson,  13  Mo.  App.  561.  N.  J. 
Scotch  Plains  Bapt.  Church  v.  Hetfield, 
46  N.  J.  Eq.  502,  19  Atl.  721;  In  re 
Long  Branch  &  S.  S.  E.  Co.,  24  N.  J. 
Eq.  398.  N.  Y. — Duncan  v.  Treadwell 
Co.,  82  Hun  376,  31  N.  Y.  Supp.  340; 
Parrv  v.  American  Opera  Co.,  12  Civ. 
Prod  194,  9  N.  Y.  St.  536;  Angell  v. 
Silsbury,  19  How.  Pr.  48;  Ferry  v. 
Bank  of  Central  New  York,  15  How. 
Pr.  445.  Va.— Bayly  v.  Gaines,  2  S.  E. 
739. 

[a]  Two  proceedings  In  the  same 
court,  between  the  same  parties,  con- 


cerning  the  same  res,  do  not  require 
two  receivers,  and  one  may  be  dis- 
charged. Young  V.  Hamilton,  135  Ga. 
339,  348,  69  S.  E.  593,  Ann.  Cas.  1912A,, 
144,  31  L.  E.  A.  (N.  S.)  1057;  State 
V.  Jacksonville  P.  &  M.  E.  Co.,  15  Fla. 
201. 

87.  Crook  v.  Findley,  60  How.  Pr. 
(N.  Y.)    375. 

[a]  Upon  payment  (1)  of  the  debt 
claimed,  the  defendant  is  entitled  to 
have  the  receiver  discharged  (Parry  v. 
American  Opera  Co.,  12  Civ.  Proc.  194, 
9  N.  Y.  St.  536),  and  (2)  the  court 
has  no  discretion  to  refuse.  Milwaukee 
&-  M.  E.  Co.  V.  Soutter,  2  Wall.  (U. 
S.)   510,  17  L.  ed.  900. 

88.  Johnson  v.  Central  Truist  Co., 
159  Ind.  605,  65  N.  E.  1028. 

89.  Bibby  v.  Dieter,  15  Cal.  App. 
45,  113  Pac.   874. 

90.  Wiencke  v.  Bibby,  15  Cal.  App. 
50,  113  Pac.  876. 

91.  Cincinnati,  S.  &  C.  E.  Co.  V. 
Sloan,  31  Ohio  St.  1. 

92.  Cincinnati,  S.  &  C.  E.  Co.  ». 
Sloan,   31   Ohio    St.   1. 

93.  XT.  S. — Milwaukee  &  M.  E.  E. 
Co.  V.  Soutter,  2  Wall.  510,  17  L.  ed. 
900.  N.  T.— Gibson  v.  Martin,  8  Paige' 
481.  Ohio. — Cincinnati,  S.  &  C.  E.  Co. 
V.  Sloan,  31  Ohio  St.  1. 

94.  Cal.  —  Baughman  v.  Superior 
Court,  72  Cal.  572,  14  Pac.  207.  Ga. 
Fountain  v.  Mills,  111  Ga.  122,  36 
S.  E.  428;  Field  v.  Jones,  11  Ga.  413. 
N.  Y. — ^Ireland  v.  Nichols,  40  How.  Pr. 
85,  9  Abb.  Pr.  (N.  S.)  71.  Va.— Bev- 
erley V.  Brooke,  4  Gratt.  (45i  Va.) 
187. 
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should  be  returned  free  from  claims  for  receivership  expenses.*" 
Where  the  appointment  of  a  receiver,  however,  was  by  agreement, 
he  may  distribute  the  fund,  though  the  court  is  without  jurisdiction.** 

2.  Application  for  Discharge.  —  The  discharge  of  a  receiver  is 
made  upon  application,*'  but  the  court  may  of  its  own  motion  dis- 
charge the  receiver  to  prevent  abuse  of  the  remedy.**  Though  any 
interested  creditor  may  object  to  a  discharge  of  the  receivership,** 
a  receiver  has  no  standing  to  be  heard  in  opposition  to  a  motion  to 
discharge.^ 

3.  Notice  of  Application.  —  The  proper  practice  is  to  notify  de- 
fendants of  the  motion  to  discharge,^  but  parties  and  creditors  who 
are  represented  in  the  action  are  not  as  a  matter  of  right  entitled 
to  personal  notice  of  the  application  for  discharge,^  and  failure  to 
give  such  notice  is  but  an  irregularity  and  not  reversible  error.* 
However,  notice  must  be  given  parties  and  creditors  of  the  intended 
discharge  of  the  receiver  when  the  order  involves  an  accounting  and 
fixing  of  compensation.^ 

4.  How  Discharged.  —  The  discharge  of  the  receiver  must  be  by 
formal  order  of  the  court,®  unless,  possibly,  when  the  final  decree 
disposes  of  the  property  itself,  and    no    accounting    is    necessary.' 


95.  State  v.  Angle,  236  Fed.  644, 
149  C.  C.  A.  640;  Hawes  v.  First  Nat. 
Bank,  229  Fed.  51,  143  C.  C.  A.  645; 
Warren  v.  Bunch,  80  Ga.  124,  7  S.  E. 
270. 

96.  Moyer  v.  Badger  Lumb.  Co.,  10 
Kan.  App.  142,  62  Pae.  434. 

97.  IMiun.^ — Ellis  v.  Warshauer,  92 
Minn.  444,  100  N.  W.  214. '  Mo.— Keo- 
kuk Northern  Line  P.  Co.  v.  David- 
son, 13  Mo:  App.  561.  Ohio. — Cin- 
cinnati, S.  &  C.  B.  Co.  17.  Sloan,  31 
Ohio  St.  1. 

98.  Piatt  V.  Philadelphia  &  E.  Co., 
65  Fed.  872. 

99.  Williams  v.  Des  Moines  L.  & 
Trust  Co.,  126  Iowa  22,  101  N.  W. 
277. 

[a]  A  creditor  may  petition  to  set 
aside  the  order.  Williams  v.  Des 
Moines  L.  &  Trust  Co.,  126  Iowa  22, 
101  N.  W.  277. 

1.  Flar— L'Engle  v.  Florida  Cent.  & 
W.  E.  Co.,  14  Fla.  266.  Mi.— In  re 
Colvin,  3  Md.  Ch.  278,  303.  Eng.— Her- 
man V.  Dunbar,  23  Beav.  312,  53  Eng. 
Eeprint  122. 

[a]  Receiver  may  not  object  that 
parties  had  no  notice.  In  re  Premier 
Cycle  Mfg.  Co.,  70  Conn.  473,  39  Atl. 
800. 

[b]  As  to  removal  for  cause,  see 
infra,  VII,  C,  1. 

2.  Cal. — Coburn  v.  Ames,  57  Cal. 
201.     la. — Williams  v.  Des  Moines  L. 
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&  T.  Co.,  126  Iowa  22,  101  N.  W.  277. 
Mo. — Keokuk  Northern  Line  P.  Co.  v. 
Davidson,  13  Mo.  App.  561. 

3.  Ark.— O'Leary  v.  Brent,  97  Ark. 
372,  134  S.  W.  617,  Ann.  Cas.  1912D, 
904.  N.  Y.— New  York  &  W.  U.  Tel. 
Go.  V.  Jewett,  115  N.  Y.  166,  21  N.  E. 
1036.  Ore. — Rockwell  v.  Portland  Sav- 
ings Bank,  31  Ore.  431,  50  Pac.  566. 

4.  Coburn  v.  Ames,   57   Cal.   201. 

5.  In  re  Magner,  173  Iowa  299,  155 
N.  W.  317;  Williams  v.  Des  Moines 
Trust  Co.,  126  Iowa  22,  101  N.  W. 
277;  Keokuk  Northern  Line  P.  Co.  v. 
Davidson,  13  Mo.  App.  561. 

6.  Ala.— Pagett  v.  Brooks,  140  Ala. 
257,  37  So.  263;  Simmons  v.  Shelton, 
112  Ala.  284,  21  So.  309,  57  Am.  St. 
Eep.  39.  Ga. — Fountain  v.  Mills,  111 
Ga.  122,  36  S.  E.  428.  Mo.— Keokuk 
Northern  Line  P.  Co.  v.  fiavTdson,  13 
Mo.  App.  561.  M-.  T.— Whiteside  v. 
Prendergast,  2  Barb.  Ch.  471;  Crook 
V.  Findley,  60  How.  Pr.  375.  Va 
Beverley  v.  Brooke,  4  Gratt.  (45  Va.) 
187. 

[a]  Only  the  court  can  discharge 
the  receiver;  a  person  who  profiured 
the  appointment  has  no  power  to  do 
so.  Burt  V.  Bull,  (1895)  1  Q  B 
(Eng.)  276,  64  L.  J.  Q.  B.  232,  71 
L.  T.  N.  S.  810,  43  Wkly.  Eep.  180; 
Boehm  v.  Goodall,  1  Ch.  D.  1911  (Bne ) 
160,  155.  ^'^ 

7.  Very  v.  Watkins,  23  How.  (IT.  S.) 
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Upon  the  rendition  of  a  judgment  adverse  to  the  party  procuring  the 
appointment,  the  receiver's  functions  cease  as  between  the  parties  to 
the  action,'  though  he  is  not  ipso  facto  discharged  as  receiver  by 
such  judgment,'  nor  by  the  sustaining  of  a  demurrer  to  the  bill,^" 
nor  by  a  dismissal  of  the  bill  by  the  plaintiff, ^^  nor  by  abatement  of 
the  action,^^  nor  reversal  of  the  order  of  appointment  on  appeal.^^ 
In  such  eases  the  receiver  is  still  amenable  to  the  court  until  he 
has  complied  with  its  directions  as  to  the  disposal  of  the  funds  he 
has  received,  and  rendered  his  account.^*  The  order  discharging  the 
receiver  is  self-acting  and  immediately  terminates  the  right  of  the 
receiver  to  withhold  possession  of  the  property  from  the  parties  en- 
titled thereto.^"* 

C.  Kemoval,  Eesignation  or  Death  of  Receiver.  —  1,  Bemoval. 
The  court  confers  a  receiver's  powers  and  functions,  and  may  put 
an  end  to  them  whenever  he  deems  it  expedient,^"  since  the  power 


469,  16  L,  ed.  522;  Keokuk  Northern 
Line  P.  Co.  v.  Davidson,  13  Mo.  App. 
561. 

8.  U.  S. — Very  v.  Watkins,  23  How. 
469,  16  L.  ed.  522.  Cal. — Baughman  v. 
Superior  Ct.,  72  Cal.  572,  14  Pac.  207. 
Ga. — Field  v.  Jones,  11  Ga.  413.  Mont. 
Harris  v.  Boot,  28  Mont.  159,  72  Pae. 
429.  N.  y.— Colwell  v.  Garfield  Nat. 
Bank,  119  N.  Y.  408,  23  N.  E.  739; 
Ireland  v.  Nichols,  40  How.  Pr.  85,  9 
Abb.  Pr.  (N.  S.)  71.  Va.— See  Bever- 
ley V.  Brooke,  4  Gratt.    (45  Va.)   187. 

9.  Ala. — Pagett  v.  Brooks,  140  Ala. 
257,  37  So.  263.  Oal. — Baughman  v. 
Superior  Ct.,  72  Cal.  572,  14  Pae.  207. 
Minn. — Ellis  v.  Warshauer,  92  Minn. 
444,  100  N.  W.  214.  Mo.— Keokuk 
Northern  Line  P.  Co.  v.  Davidson, .  13 
Mo.  App.  561.  N.  Y.— Colwell  v.  Gar- 
field Nat.  Bank,  119  N.  Y.  408,  23 
N.  E.  739;  Ireland  v.  Nichols,  40  How. 
Pr.  85,  9  Abb.  Pr.  (N.  S.)  71;  Mc- 
Cosker  v.  Brady,  1  Barb.  Ch.  329,  346. 

[a]  The  final  decree  may  properly 
direct  the  receiver  to  make  disposition 
of  the  funds  in  his  hands  and  report 
his  action  to  the  court.  Trendley  v. 
Illinois  Tract.  Co.,  241  Mo.  73,  145 
S.   W.  1. 

10.  Field  V.  Jones,  11  6a.  413. 

11.  Ga.— Fountain  v.  Mills,  111  Ga. 
122,  36  S.  E.  428;  Field  v.  Jones,  11 
Ga.  413.  N".  y.— Crook  v.  Findley,  60 
How.  Pr.  375;  Whiteside  v.  Prender- 
gast,  2  Barb.  Ch.  471. 

fa]  The  receiver's  amenability  to 
the  court  continues  after  dismissal  of 
the  bUl.  Fountain  v.  Mills,  111  Ga. 
122,  36  S.  E.  428;  Field  v.  Jones,  11 
Ga.  413. 


12.  Fountain  17.  Mills,  111  Ga.  122, 
36  S.  E.  428. 

[a]  On  death  of  the  judgment  debt- 
ors, though  a  creditor's  suit  abated, 
the  functions  of  the  receiver  con- 
tinued and  on  receiver's  death,  court 
could  appoint  a  successor.  Nicoll  v. 
Boyd,  90  N.  Y.  516;  McCosker  v.  Brady, 
1  Barb.  Ch.  (N.  Y.)  329;  Woods  v. 
Creaghe,  1  Hog.  (Eng.)  174;  Newman 
V.  Mills,  1  Hog.   (Eng.)   291. 

13.  Ellis  V.  Warshauer,  92  Minn. 
444,  100  N.  W.  214;  Matter  of  Murray 
Hill  Bank,  14  App.  Div.  318,  43  N.  Y. 
Supp.  836,  affirmed,  153  N.  Y.  199,  47 
N.  E.  298. 

14.  Ark. — State  v.  Gibson,  21  Ark. 
140.  Cal. — Garniss  v.  Superior  Court, 
88  Cal.  413,  26  Pac.  351;  Baughman 
V.  Superior  Court,  72  Cal.  572,  14  Pae. 
207.  Ga.— Fountain  v.  Mills,  111  Ga. 
122,  38  S.  E.  428.  N.  Y.— Ireland  v. 
Nichols,  40  How.  Pr.  85,  9  Abb.  Pr. 
(N.  S.)   71. 

15.  State  V.  Superior  Court,  31  Wash. 
481,  71  Pac.  1095. 

10.  Conn. — In  r»  Premier  Cycle  Mfg. 
Co.,  70  Conn.  473,  39  Atl.  800.  La. 
Nelson  v.  Adolphe  Eoequet  ft  Co.,  123 
La.  91,  48  So.  756.  Me.— Wiswell  v. 
Starr,  50  Me.  381.  Mo. — State  ex  rel. 
Sullivan  17.  Eevnolds,  209  Mo.  161,  107 
S.  W.  487,  123  Am.  St.  Eep.  468,  15 
L.  E.  A.  (N,  S.)  963.  N.  J.— Mc- 
Cullough  V.  Merchants'  L.  &  T.  Co., 
29  N.  J.  Eq.  217.  N.  Y.— New  York 
&  W.  IT.  Tel.  Co.  V.  Jewett,  115  N.  Y. 
166,  21  N.  E.  1036.  Ohio.— Cincinnati, 
S.  &  C.  E.  Co.  V.  Sloan,  31  Ohio  St.  1. 
Ore. — Eoekwell  v.  Portland  Sav.  Bank, 
31  Ore.  431,  50  Pae.  566.    Tex.— Lynn 
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to  appoint  includes  the  power  to  remove.^'  The  discretionary  power 
to  act  in  the  case  continues  through  all  the  stages  of  the  procedure.^* 
The  court  may  remove  summarily  for  cause,^^  or  the .  receiver  may 
be  removed  at  the  instance  of  an  interested  party.^"  The  removal 
is  a  matter  of  discretion,^^  but  this  power  should  never  be  exercised 
capriciously  or  arbitrarily,^^  but  should  be  for  cause  only.^^  The 
proceeding  by  a  party  to  obtain  the  removal  of  a  receiver  is  by  mo- 
tion in  the  original  cause,^*  and  must  be  supported  by  proof  .^^  Though 
informally  prepared,  the  motion  may  be  sufficient,  if  it  brings  the 
facts  to  the  notice  of  the  court.^^  The  application  must  be  made  to 
the  appointing  court,^^  unless  the  cause  has  been  transferred  to  an- 


V.  First  Nat.  Bank  (Tex.  Civ.  App.), 
40  S.  W.  228.  Va.— Davis'  Admr.  v. 
Snead,  33  Gratt.  (74  Va.)  705,  710. 
[a]  "He  icould  at  any  time  be  dis- 
charged by  the  aourt  and  another  re- 
ceiver appointed,  or  the  property  could 
be  taken  out  of  his  hands  and  restored 
to  its  owner  or  otherwise  disposed  of 
under  the  judgment  in  the  actions  in 
which  Ke  was  appointed."  New  York 
&  W.  U.  Tel.  Co.  V.  Jewett,  115  N.  Y. 
166,  21   N.  E.  1036. 

17.  Fla. — State  v.  Jacksonville  P.  & 
M.  E.  Co.,  15  Fla.  201.  If.  Y.— Flinn 
V.  Hanbury,  157  App.  Div.  207,  14!l 
N.  Y.  Supp.  844;  Ferry  v.  Bank  of 
Central  New  York,  15  How.  Pr.  445, 
458.  Va.  —  Shackelford's  Admr.  v. 
Shackelford,  32  Gratt.  (73  Va.)  481. 

18.  Wiswell  V,  Starr,  50  Me.  381; 
Lauraine  v.  Ashe  (Tex.),  191  S.  W. 
563. 

19.  Oonn.-^Iji  re  Premier  Cycle  Mfg. 
Co.,  70  Conn.  473,  39  Atl.  800,  find- 
ings not  necessary.  Va. — Shackelford's 
Admr.  v.  Shackelford,  32  Gratt.  (73 
Va.)  481.  Eng. — Handy  v.  Cleveland 
&  Marietta  E.  E.  Co.,  2  Ey.  &  Corp. 
L.  J.  200. 

20.  U.  S.— Atkins  V.  Wabash,  St.  L. 
&  P.  Ey.  Co.,  29  Fed.  161.  Ind.— Voor- 
hees  V.  Indianapolis  Car,  etc.  Co.,  140 
Ind.  220,  89  N.  E.  738.  la.— See  Jor- 
dan V.  Electrical  Supply  Co.,  105  N.  W. 
160.  Mich.— First  Nat.  Bank  of  De- 
troit V.  Barnum  W.  &  I.  Wks.,  60  Mich. 
487,  27  N.  W.  657. 

[a]  A  minority  stockholder  may 
move  to  remove  an  incompetent  re- 
ceiver. Atkins  V.  Wabash,  St.  L.  & 
P.  Ey.  Co.,  29  Fed.  161. 

fb]  A  creditor  (1)  may  petition 
for  the  removal  of  a  receiver.  Com. 
■V.  North  Shore  E.  Co.,  259  Pa.  155, 
102  Atl.  568.  (2)  Creditors  not  parties 
may    move    to    remove   a   receiver   ap- 
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pointed  in  a  suit  by  the  state.  State 
V.  Superior  Court,  87  Wash.  603,  152 
Pac.  1. 

[c]  Vacation  of  Order  May  Be  Con- 
ditional.— The  movant  may  be  required 
to  provide  for  expenses  incurred  as  a 
condition  to  vacation  of  order.  Mc- 
Carthy 17.  Peake,  9  Abb.  Pr.  (N.  Y.) 
164,  18  How.  Pr.  138. 

21.  U.  •.—Milwaukee  &  M.  E.  Co. 
V.  Soutter,,  154  U.  S.  540,  14  Sup.  Ct. 
1158,  17  L.  ed.  604;  Farmers'  Loan 
&  Trust  Co.  V.  Northern  Pac.  E.  Co., 
61  Fed.  546.  Gal.— Copper  Hill  Min. 
Co.  V.  Spencer,  25  Cal.  11.  Mich. — First 
Nat.  Bank  of  Detroit  v.  Barnum  W.  & 
I.  Wks.,  60  Mich.  487,  27  N.  W.  657. 
N.  J. — McCullough  V.  Merchants'  L. 
&  T.  Co.,  29  N.  J.  Eq.  217.  N.  T. 
Siney  v.  New  York  Consolidated  Stage 
Co.,  28  How.  Pr.  481,  18  Abb.  Pr.  435; 
Lottimer  v.  Lord,  4  E.  D.  Smith  183, 
Va.— Bayly  v.  Gaines,  2  S.  E.  739. 

22.  McCullough  V.  Merchants'  L.  ft 
T.  Co.,  29  N.  J.  Eq.  217. 

23.  McCullough  V.  Merchants'  L.  & 
T.  Co.,  29  N.  J.  Eq.  217;  Conner  v. 
Belden,  8  Daly   (N.  Y.   )257. 

24.  Farmers'  Loan  &  Trust  Co.  v. 
Northern  Pac.  E.  Co.,  61  Fed.  546; 
Davis  V.  Miehelbacher,  68  Wis.  44.  31 
N.  W.  160. 

[a]  The  application  is  in  the  nature 
of  a  motion  addressed  to  the  sound 
discretion  of  the  court.  Farmers'  Loan 
&  Trust  Co.  V.  Northern  Pac.  E.  Co., 
61  Fed.  546. 

25.  Farmers'  Loan  &  Trust  Co.  v. 
Northern  Pac.  E.  Co.,  61  Fed.  546; 
Mercantile  Trust  &  Dep.  Co.  v.  Flor- 
ence Water  Co.,  Ill  Ala.  119,  19  So. 
17. 

28.  Mercantile  Trust  &  Dep.  Co.  v. 
Florence  Water  Co.,  Ill  Ala.  119,  19 
So.  17;  Coe  v.  New  Jersey  M.  Ey.  Co.. 
28   N.  J.   Eq.   31.  •'  J         i 

27.    Young  V.  Montgomery  &  B.  Ey, 
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other  court,*'  since  the  receiver  cannot  be  removed,  or  his  possession 
disturbed  except  by  the  court  in  which  the  receivership  is  pending.^" 
Even  another  judge  of  the  court  which  made  the  original  appoint- 
ment will  ordinarily  not  act  on  the  motion  for  removal.'"  The  ap- 
plication may  be  made  to  a  judge  in  chambers  when  prejudice  would 
result  from  delay.^^  Notice  of  a  motion  to  remove  for  cause  ought 
to  be  given  the  receiver,'^  and  it  has  been  held  that  all  parties,^* 
though  not  all  creditors,'*  are  likewise  entitled  to  notice.  Courts 
have  refused  to  remove  a  receiver,  on  application  of  a  party,  even 
though  some  technical  grounds  of  objection  may  have  been  estab- 
lished against  him,''*  where  he  was  properly  performing  his  duties;'' 
but  he  should  always  be  removed  for  misconduct,  or  other  sufficient 
cause,"  or  where  he  has  acquired  an  interest  adverse  to  the  receiver- 
ship since  his  appointment.''    If  there  are  several  receivers  and  they 


Co.,   2   "Woods   606;   30   Fed.    Cas.   No. 
18,166;  Garfield  Nat.  Bank  v.  Bostwick, 

14  N.  T.  Supp.  919,  39  N.  Y.  St.  358. 

28.  Texas  &  St.  L.  Ey.  Co.  v.  Bust, 
17  Fed.  275. 

29.  U.  S. — ^Young  v.  Montgomery, 
etc.  B.  Co.,  2  Woods  606,  30  Fed.  Cas. 
No.  18,166;  Mahoney  Min.  Co.  v.  Ben- 
nett, 4  Sawy.  289,  16  Fed.  Cas.  No. 
8,968;  Illinois  Cent.  E.  Co,  v.  Miasis- 
Bippi  Cent.  E.  Co.,  12  Fed.  Cas.  No. 
7,008.  N.  T. — Cagger  v.  Howard,  1 
Barb.  Ch.  368.    S.  D. — Gates  v.  MeGee, 

15  8.  D.  247,  88  N.  W.  115. 

[a]  Ancillary  receiver  may  be  re- 
moved, in  so  far  as  property  in  the 
local  jurisdiction  is  concerned,  by  the 
court  appointing  him  there,  without 
filing  a  motion  in  the  court  having 
jurisdiction  of  the  original  cause.  At- 
kins V.  Wabash,  St.  L.  &  P.  Ey.  Co., 
29  Fed.  161. 

30.  Chamberlain  v.  Greenleaf,  4 
Abb.  N.  Cas.  (N.  Y.)  92;  BoUes  V. 
Duff,  35  How.  Pr.  (N.  Y.)  481. 

31.  Cincinnati,   S.   &   C.   E.    Co.    v. 
,  Sloan,  31  Ohio  St.  1.     See  also  Craw- 
ford V.  Boss,  39  Ga.  44;  Penn  v.  White- 
head, 12   Gratt.   (53  Va.)   74,  83. 

32.  TJ.  S. — Fowler  v.  Jarvia-Conklin 
Mtg.  Co.,  63  Fed.  888.  Conn. — In  re 
Premier  Cycle  Mfg.  Co.,  70  Conn.  473, 
39  Atl.  800.  6a. — Howard  v.  Lowell 
Mach.  Co.,  75  Ga.  325;  Dougherty  v. 
Jones,  37  Ga.  348.  N.  Y. — Townsend 
V.  Oneonta,  etc.  E.  Co.,  86  App.  Div. 
604,  83  N.  Y.  Supp.  1034,  13  N.  Y.  Ann. 
Cas.  402;  Bruns  v.  Stewart  Mfg.  Co., 
31  Hun  195. 

33.  Bruns  V.  Stewart  Mfg.  Co.,  31 
Hun  (N.  Y.)  195;  Attrill  v.  Eockaway 
Beach  Imp.  Co.,  25  Hun  (N.  Y.)  509; 
Campbell  v.  Spratt,  5  N.  Y.  Wkly.  Dig. 
25. 


34.  In  re  Premier  Cycle  Mfg.  Co., 
70  Conn.  473,  39  Atl,  800. 

35.  U.  S. — ^Bayne  v.  Brewer  Pottery 
Co.,  82  Fed.  391;  Fowler  v.  Jarvis- 
Conklin  Mtg.  Co.,  63  Fed.  888,  66  Fed. 
14.  Ala. — Mercantile  Trust  &  Dep.  Co. 
v.  Florence  Water  Co.,  Ill  Ala.  119, 
19  So.  17.  Alaska. — Decker  Bros.  v. 
Berners  Bay  Min.,  etc.  Co.,  2  Alaska 
504.  111. — Iroquois  Furnace  Co.  c.  Kim- 
bark,  85  111.  App.  399.  La.— /ti  re 
Louisiana  Sav.  Bank  &  S.  D.  Co.,  35 
La.  Ann.  196.  Mich. — Moran  v.  Wayne 
Circ.  Judge,  125  Mich.  6,  83  N.  W. 
1004;  Barker  v.  Wayne  Circ.  Judge, 
117  Mich.  325,  75  N.  W.  886.  N".  Y. 
Chamberlain  v.  Greenleaf,  4  Abb.  N.  C. 
92. 

36.  Land  Title  &  T.  Co.  v.  Asphalt 
Co.  of  America,  120  Fed.  996;  Farmers' 
L.  &  T.  Co.  V.  Cape  Fear,  etc.  B. 
Co.,  62  Fed.  675;  Jordan  t>.  Electrical 
Supply  Co.  (Iowa),  105  N.  W.  160.    ■ 

37.  TT.  S. — Wood  v.  Oregon  Dev.  Co., 
55  Fed.  901;  Atkins  «.  Wabash,  etc.  E. 
Co.,  29  Fed.  161.  Ala.— Etowah  Min. 
Co.  v.  Wills  Valley  Min.  &  Mfg.  Co., 
106  Ala.  492,  17  So.  522.  Conn.— Im  r.e 
Premier  Cycle  Mfg.  Co.,  70  Conn.  473, 
39  Atl.  800.  La. — In  re  Louisiana  Sav. 
Bank  &  S.  D.  Co.,  35  La.  Ann.  196. 
Md. — Williamson  v.  Wilson,  1  Bland 
418.  Mich.— First  Nat.  Bank  of  De- 
troit c.  Barnum  W,  &  I.  Wks.,  60 
Mich.  487,  27  N.  W.  657.  N.  J.— Mi>- 
CuUough  V.  Merchants'  L.  &  T.  Co., 
29  N.  J.  Eq.  217.  N.  Y.— Guardian 
Sav.  Inst.  V.  Bowling  Green  Sav.  Bank, 
65  Barb,  275;  Conner  v.  Belden,  8  Daly' 
257;  Eiehberg  «.  Wiekham,  21,  N.  Y. 
Supp.  647. 

38.  Hewett  v.  Adams,  50  Me.  271; 
Com.  V.  North  Shore  E.  Co.,  259  Pa. 
155,  102  Atl.  568. 
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become  hostile,  the  court  should  remove  them,^'  unless  their  duties 
are  being  properly  discharged.*" 

2.  Resignation.  —  A  receiver  may  resign,*^  and  the  court  may 
accept  the  resignation  without  notice  to  the  parties.*^  But  the  re- 
ceiver may  be  required  to  show  cause,  if  his  discharge  would  incon- 
venience the  parties.*^ 

3.  Appointment  of  Successor.  —  The  receivership  is  continuous 
until  the  court  releases  its  hold  on  the  property,  though  its  personnel 
may  be  subject  to  repeated  change.**  Neither  the  death,*°  resigna- 
tion,*^ nor  removal*^  of  a  particular  receiver  ends  the  receivership, 
but  a  successor  may  be  appointed,*'  by  the  court  having  jurisdiction,*' 
without  notice.^"      Eefusal  to  appoint  a  successor  may  be  error.'^ 


39.  People  v.  Brooklyn  Bank,  125 
App.  Div.  354,  109  N.  Y.  Supp.  534; 
Shirk  V.  Brookfield,  77  App.  Div.  295, 
79  N.  Y.  Supp.  225. 

40.  Conner  v.  Belden,  8  Daly  (N. 
Y.)  257. 

41.  Ala. — Saulsbury  v.  Lady  Ensley 
Coal,  etc.  Co.,  110  Ala.  585,  20  So.  72. 
Oal.— Salisbury  v.  Wileox,  128  Gal.  347, 
60  Pac.  979.  Mich. — Nichol  v.  Murphy, 
145  Mich.  424,  108  N.  W.  704.  N.  Y. 
Hegewisoh  v.  Silver,  140  N.  Y.  414, 
35  N.  E.  658. 

42.  Nichol  V.  Murphy,  145  Mich. 
424,  108  N.  W.  704. 

43.  Ind. — Johnson  v.  Central  Trust 
Co.,  159  Ind.  605,  65  N.  B.  1028. 
BT.  Y. — Beers  v.  Chelsea  Bank,  4  Edw. 
Ch.  277.  Eng. — Smith  v.  Vaughan, 
Eidg.  T.  H.  251,  27  Eng.  Eeprint  820. 

44.  V.  S. — McNulta  v.  Lochridge, 
141  U.  S.  327,  332,  12  Sup.  Ct.  11,  13, 
35  L.  ed.  796,  799;  Baltimore  Bldg.  & 
L.  Assn.  V.  Alderson,  99  Fed.  489,  39 
C.  C.  A.  609;  State  v.  Port  Eoyal  & 
A.  R.  Co.,  84  Fed.  67.  HI.— Knicker- 
bocker V.  Beves,  195  111.  434,  63  N.  E. 
174.  Mich.— Detroit  Elect.  L.  &  P. 
Co.  V.  Applebaum,  132  Mich.  555,  94 
N.  "W.  12.  Mo. — State  ex  rel  Sullivan 
V.  Eeynolds,  209  Mo.  161,  174,  107 
S.  W.  487,  123  Am.  St.  Eep.  468,  15  L. 
E.  A.  (N.  S.)  963.  S.  C.—Ex  parte 
Brown,  15  8.  C.  518. 

45.  Ind. — Smith  v.  Harris,  135  Ind. 
621,  35  N-  E.  984.  N.  Y.— Nicoll  v. 
Boyd,  90  N.  Y.  516.  Tenn.— Brien  v. 
Paul,  3  Tenn.  Ch.  357. 

46.  Shields  v.  Coleman,  157  U.  S. 
168,  15  Sup.  Ct.  570,  39  L.  ed.  660. 

47.  Mercantile  Trust  &  Dep.  Co.  v. 
Florence  Water  Co.,  Ill  Ala.  119,  19 
So.  17;  State  ex  rel.  Sullivan  v.  Eey- 
nolds, 209  Mo.  161,  107  S.  W.  487,  123 
Am.  St.  Bep.  468,  15  L.  R.  A.  (N.  S.) 
963. 

Vol.  XXH 


48.  Cal. — Salisbury  v.  Wileox,  128 
Cal.  347,  60  Pac.  979.  Fla.— State  v. 
Jacksonville  P.  &  M.  E.  Co.,  15  Fla, 
201.  La. — In  re  Louisiana  Sav.  Bank 
&  8.  D.  Co.,  35  La.  Ann.  196.  Me. 
Wiswell  V.  Starr,  50  Me.  381.  Md. 
Williamson  v.  Wilson,  1  Bland  418, 
429.  Mich.— Nichol  v.  Murphy,  145 
Mich.  424,  108  N.  W.  704.  Mo.— State 
ex  lel.  Sullivan  v.  Eeynolds,  209  Mo. 
161,  107  S.  W.  487,  123  Am.  St.  Eep. 
468,  15  L.  E.  A.  (N.  8.)  963.  N.  Y. 
Nicoll  V.  Boyd,  90  N.  Y.  516;   People 

V.  Brooklyn  Bank,  125  App.  Div.  354, 
109  N.  Y.  Supp.  534;  Shirk  v.  Brook- 
field,  77  App.  Div.  295,  79  N.  Y.  Supp. 
225;  In  re  Townsend,  44  Misc.  415,  89 
N.  Y.  Supp.  1012.  Teim. — Brieh  v. 
Paul,  3  Tenn.  Ch.  357.  Va.— Davis' 
Admr.  v.  Snead,  33  Gratt.  (74  Va.) 
705. 

[a]  Where  two  receiverships  In- 
volve the  same  property,  in  the  same 
court,  the  court  may  displace  the  one 
first  appointed  with  the  appointee  in 
the  second  case.  State  v.  Jacksonville 
P.   &  M.  E.   Co.,   15   Fla.   201. 

[b]  _  One  receiver  may  succeed  sev- 
eral, in  the  court's  discretion.  Wis- 
well V.  Starr,  50  Me.  381.     See  supra, 

VI,  E,  1. 

49.  Weymouth  v.  Eoseliua,  36  La. 
Ann.   527. 

50.  TJ.  S.— Shields  v.  Coleman,  157 
U.  8.  168,  15  Sup.  Ct.  570,  39  L.  ed. 
660;  Taylor  v.  Easton,  180  Fed.  363, 
103  C.  C.  A.  509;  Fowler  v.  Jarvis- 
Conklin  Mtg.  Trust  Co.,  66  Fed.  14. 
Ind. — Buchanan  v.  Berkshire  L.  Ins. 
Co.,  96  Ind.  510.  Mich.— Nichol  v. 
Murphy,  145  Mich.  424,  108  N.  W. 
704.  Nelb.—In  re  Graff's  Estate,  86 
Neb.   535,  125   N.   W.   1091. 

51.  Smith  V.  Harris,  135  Ind.  621, 
35  N.  E.  984. 
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VIII.  REVIEW  OP  APPOINTMENT,  REMOVAL  OR  DIS- 
CHARGE.—A.  Right  To  Review  in  General,.  —  "With  a  few  ex- 
ceptions,^^  in  the  absence  of  an  enabling  statute,  the  right  of  an  ap- 
peal from  an  order  appointing"'  or  refusing  to  appoint  a  receiver,'* 
or  discharging""  or  removing  a  receiver,"*  or  refusing  to  vacate  an 
appointment,"'  is  generally  denied,  until  the  general  appeal  of  the 
case,"*  on  the  ground  that  these  are  interlocutory  orders;  but  such 
orders  are  appealable  under  statutes  allowing  appeals  from  orders 
affecting  substantial  rights,"'  or  which  change  the  possession  or  con- 


52.  Del. — Ellis  V.  Penn.  Beef  Co.,  9 
Del.  Ch.  213,  80  Atl.  666,  672.  Mich. 
Mardian  v.  Wayne  Cire.  Judge,  118 
Mich.  353,  76  N.  W.  497;  Brown  v. 
King,  77  Mich.  159,  43  N.  W.  770; 
Taylor  v.  Sweet,  40  Mich.  736.  Com- 
pare Brown  v.  Vandermeulen,  41  Mich. 
418,  49  N.  W.  920.  Utah.— Ogden  City 
V.  Bear  Lake  &  R.  W.  W.  &  Irr.  Co., 

16  Utah  440,  52  Pac.  697,  41  L.  E. 
A.  305.  Compare  Popp  v.  Daisy  Gold- 
Min.  Co.,  22  Utah  457,  63  Pac.  185. 

[a]  "An  order  appointing  a  re- 
ceiver is  appealable  when  it  takes 
from  a  party  a  possession  to  which  he 
is  entitled  of  right."  Brown  v.  Eing, 
77  Mich.  159,  43  N.  W.  770;  Taylor 
V.  Sweet,  40  Mich.  736. 

[b]  "In  determining  whQjther  the 
order  is  appeasable,  we  must  consider 
its  effects  upon  the  rights  of  the  paf- 
ties,  rather  than  the  stage  of  the  liti- 
gation at  which  it  was  made."  Ogden 
City  V.  Bear  Lake  &  E.  W.  W.  &  Irr. 
Co.,  16  Utah  440,  52  Pac.  697,  41  L. 
E.    A.    305. 

53.  U.  S. — Milwaukee  &  M.  E.  Co.  v. 
Soutter,  154  U.  S.  540,  14  Sup.  Ct.  1158, 

17  L.  ed.  604,  616;  Folk "  «.  United 
States,  233  Fed.  177,  182,  147  C.  C. 
A.  183;  American  Grain  Separator  Co. 
V.  Twin  City  S.  Co.,  202  Fed.  202,  120 
C.  C.  A.  644.  Ala.— Pagett  v.  Brook's, 
140  Ala.  257,  37  So.  263.  D.  C— Em- 
mons V.  Garnett,  7  Mackey  52.  111. 
Vandalia  v.  St.  Louis  V.  &  T.  H.  Ey. 
Co.,  209  111.  73,  70  N.  E.  662;  Farson 
V.  Gorham,  117  111.  137,  7  N.  E.  104; 
Coates  V.  Cunningham,  80  111.  467.  Ind. 
See  Wood  n-  Brewer,  9  Ind.  86.  Kam. 
Boyd  V.  Cook,  40  Kan,  675,  20  Pac. 
477;  Kansas  EolHng  Mill  Co.  v.  Atchi- 
son, T.  &  S.  F.  Ey.  Co.,  31  Kan.  90, 
1  Pae.  274;  Hottenstein  v.  Conrad,  5 
Kan.  249.  Mont. — Wilson  v.  Davis,  1 
Mont,  98.  Nev. — Meadow  Valley  Min. 
Co.  17.  Dodda,  6  Wev.  261.  N.  Y. — Daw- 
son V.  Parsons,  137  N.  Y.  605.  33  N.  E. 
482.    Ohio. — Baton  &  H.  E.  Co.  v.  Var- 


num,  10  Ohio  St.  622.  Pa. — Holden's 
Admrs.  v.  M'Makin,  Par.  Eq.  Cas.  270. 
Tenn. — Eoberson  v.  Eoberson,  3  Lea 
50;  Johnston  v.  Hanner,  2  Lea  8;  Baird 
V.  Cumberland  &  S.  E.  Tpk.  Co.,  1  Lea 
394.  Tex.— East  &  West  T.  Lumber 
Co.  V.  Williams,  71  Tex.  444,  9  S.  W. 
438.  Utali. — Popp  V.  Daisy  Gold-Min. 
Co.,  22  Utah  457,  63  Pac.  185.  Wis. 
Nash  V.  Meggett,  89  Wis.  486,  61  N. 
W.  283. 

54.  Cotter  v.  Cotter,  16  Mont.  63, 
40  Pae.  63. 

55.  Washington  City  &  P.  L.  E.  Co. 
V.  Southern  -M.  E.  Co.,  55  Md.  153; 
Colgate  V.  Michigan  Lake  Shore  E.  Co., 
28  Mich.  288. 

66.  Farson  v.  Gorham,  117  111.  137, 
7  N.  E.  104;  Hanon  v.  Weil,  69  Miss. 
476,  13  So.  878. 

67.  Stockley  v.  Thomas,  89  Md.  663, 
43  Atl.  T6G;  Williams  Co.  v.  United 
States  Bak.  Co.,  86  Md.  475,  38  Atl. 
990;  Hull  V.  Caughy,  66  Md.  104,  6 
A.tl.  591. 

58.  Anderson  v.  Eobinson,  63  Ore. 
228,  126  Pac.  988,  127  Pac.  546; 
Enochs  V.  Wilson,  11  Lea  (Tenn.)  228. 

[a]  Interlocutory  Orders.  —  "Tech- 
nically speaking,  every  order  appoint- 
ing or  denying  the  application  for  the 
appointment  of  a  receiver  is  inter- 
locutory, and  the  question  of  the  right 
to  appeal  from  such  an  order  must  be 
determined  by  the  law  of  the  forum." 
Popp  V.  Daisy  Gold  Mining  Co.,  22 
Utah  457,  63  Pae.  185. 

59.  Fla. — Schultz  v.  Pacific  Ins.  Co., 
14  Fla.  73.  la. — Adair  v.  Wright,  16 
Iowa  385.  Mich. — Mardian  v.  Wayne 
Cire.  Judge,  118  Mich.  353,  76  N.  W. 
497;  Brown  v.  Eing,  77  Mich.  159,  43 
N.  W.  770.  Minn.— Knight  v.  Nash, 
22  Minn.  452.  Neb.— McCord  v.  Weil, 
33  Neb.  868,  51  N.  W.  300.  Ohio. 
Cincinnati,  S.  ft  C.  E.  Co.  v.  Sloan, 
31  Ohio  St.  1.  Wyo. — Andenson  v. 
Matthews,   8   Wyo.    307,    57   Pac.    156. 

[a]    SecelvershipB   are   special   pro- 
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trol  of  property.^"  Many  states  now  have  specific  statutes  permitting 
direct  appeals  from  interlocutory  orders  appointing,  refusing,  or 
discharging  receivers."^  Under  some  rules  of  practice,  the  defend- 
ant must  apply  to  the  court  to  set  aside  or  modify  the  order  of  ap- 
pointment, before  an  appeal  will  lie,°^  but  elsewhere  the  appeal  is 
direct  from  the  order  of  appointment.'^  A  creditor  may  appeal  from 
an  order  denying  a  motion  to  vacate.'*  After  consent  to  an  appoint- 
ment,"' or  recognition  of  a  receiver,''  a  party  cannot  complain  of  the 
appointment.  Failure  to  object,  or  to  perfect  the  summary  appeal 
provided  by  statute,  is  an  acquiescence,"  but  mere  failure  to  appear 


ceedinsi  and  an  order  of  the  court  an- 
nulling an  order  of  the  judges  in  cham- 
bers discharging  a  receiver  is  "an 
order  affecting  a  substantial  right," 
within  the  meaning  of  the  code,  and 
hence  is  appealable.  Cincinnati,  S.  & 
C.  R.  Co.  V.  Sloan,  31  Ohio  St.  1. 

[b]  An  Older  refusing  a  receiver  is 
appealable.  Grant  v.  Webb,  21  Minn. 
39. 

[c]  The  substance  and  effect  of  the 
order  determines  whether  it  is  review- 
able, without  regard  to  whether  it  is 
of  a  legal  or  equitable  nature.  Cin- 
cinnati, S.  &  C.  E.  Co.  V.  Sloan,  31 
Ohio  St.  1.  ' 

60.  Shannon  v.  Hanks,  88  Va.  338, 
13  S.  E.  437;  Baltimore  Bargain  House 
IS.  St.  Clair,  58  W.  Va.  565,  52  S.  E. 
660;  Euffner  v.  Mairs,  33  W.  Va.  655, 
11  S.  E.  5. 

61.  See  the  statutes  and  the  follow- 
ing cases:  Ala. — Pagett  v.  Brooks,  140 
Ala.  257,  37  So.  263.  Cal.— In  re 
French  Bank  Case,  53  Cal.  495.  Fla. 
Continental  Nat.  Bldg.  &  L.  Assn.  v. 
Scott,  41  Fla.  421,  26  So.  726.  111. 
Chicago  Steel  Works  v.  Illinois  Steel 
Co.,  153  111.  9,  38  N.  E.  1033;  Nus- 
baum  v.  Locke,  53  111.  App.  242.  Ind. 
Dale  v.  Kent,  58  Ind.  584.  la.— Calla- 
nan  v.  Shaw,  19  Iowa  183.  La. — ^Blaise 
V.  Security  Brew.  Co.,  124  La.  979,  50 
So.  816.  Minn. — State  v.  Egan,  62 
Minn.  280,  64  N.  W.  813.  Miss.— Pear- 
sop  V.  Kendriok,  74  Miss.  235,  21  So. 
37.  Mo.— State  v.  Klein,  137  Mo.  673, 
39  S.  W.  272;  Merriam  v.  St.  Louis 
C.  6.  &  Ft.  S.  Ry.  Co.,  136  Mo.  145, 
36  S.  W.  630.  Pa.— 7»i  re  Schleoht's 
Appeal,  60  Pa.  172.  S.  C— Lyles  v. 
Williams,  9B  S.  C.  290,  80  S.  E.  470. 
Va. — Shannon  v.  Hanks,  88  Va.  338,  13 
S.  E.  437.  Wash.— Davis  v.  Edwards, 
41  Wash.  480,  84  Pac.  22;  Armstrong 
V.  Ford,  10  Wash.   64,   38   Pac.   866. 

[al  Appeal  must  be  from  the  order 
Itself,   where   the  propriety   of   an  ap- 
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pointment  is  to  be  reviewed,  and  not 
from  some  subsequent  order  made  in 
the  course  of  the  receivership.  Jones 
V.  North  Pac.  F.  &  O.  Co.,  42  Wash. 
332,  84  Pac.  1122,  114  Am.  St.  Bep. 
131,  6  L.  E.  A.   (N.  S.)    940. 

[b]  Review  by  certiorari  of  order 
of  appointment  is  permissible  under 
the  code.  Emeric  v.  Alvarado,  64 
Cal.  529,  2  Pac.  418;  In  re  French  Bank 
Case,  53  Cal.  495. 

[c]  Appeal  may  be  dismissed  if  the 
temporary  receivership  from  which  the 
appeal  was  taken  has  ceased,  and  a 
permanent  Receiver  has  been  appointed. 
Kelso  V.  American  I.  &  I.  Co.,  48  Wasli. 
5,  92  Pac.   673. 

[d]  Resignation  will  not  prevent 
appeal,  since  the  court  may  appoint  a 
substitute.  Salisbury  v.  Wilcox,  128 
Cal.  347,  60  Pac.  979. 

62.  Gibson  v.  Martin,  8  Paige  (N. 
Y.)  481. 

63.  Voshell  v.  Hynson,  26  Md.  83< 

64.  First  Nat.  Bank  of  Detroit  v. 
Barnum  W.  &  I.  Wks.,  60  Mich.  487. 
27  N.  W.  657. 

65.  East  Tenn.  Tel.  Co.  v.  Watson, 
147  Ky.  462,  144  S.  W.  375. 

66.  Ala. — Brooke  V.  Tucker,  149 
Ala.  96,  43  So.  141.  111.— Roby  v. 
Title  Guar.  &  Tr.  Co.,  166  111.  336,  46 
N.  E.  1110.  Kan.— Kreitzer  v.  Mon- 
arch P.  C.  Co.,  92  Kan.  835,  141  Pao. 
1004.  Mich.— Face  v.  Hall,  183  Mich. 
22,  148  N.  W.  777.  Mo.— State  ^x  rel. 
Connors  v.  Shelton,  238  Mo.  281,  142 
S.  W.  417.  Tex.— Dilley  v.  Jasper 
Lumb.  Co.  (Tex.  Civ.  App.),  114  S.  W. 
878. 

[a]  Motion  to  substitute  another 
person  as  receiver  may  be  made  with- 
out prejudice  to  right  to  question  the 
propriety  of  the  receivership.  Fassett 
V.  Tallmadge,  13  Abb.  Pr.   (N.  Y.)   12. 

67.  Pagett  v.  Brooks,  140  Ala.  257, 
37  So.  263. 

[a]    An  exception  must  be  taken  to 
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and  object  does  not  necessarily  waive  objection  to  the  validity  of  an 
appointment." 

When  an  order  has  been  revised,  the  time  in  which  to  appeal  dates 
from  the  last  order." 

The  receiver  is  not  a  proper  party  to  the  appeal." 

To  entitle  one  to  a  review,  the  record  must  bring  up  the  affidavits 
and  other  evidence  heard  on  the  motion.'^ 

B.  Matters  Review abi;E.  —  1.  Generally.  —  The  court  on  appeal 
will  not  interfere  with  the  legitimate  discretion  of  the  trial  court  in 
appointing,^^  refusing  to  appoint,"  or  discharging^*  a  receiver.  But 
as  the  discretion  is  not  absolute  or  arbitrary,'^  the  appellate  court 
will  examine  the  proof  to  see  that  there  is  no  clear  preponderance 
against  the  determination  of  the  lower  court,"^  and  will  consider 
whether  the  court's  discretion  was  abused.''^ 


the  appointment  when  a  party  is  pres- 
ent. Chicago  &  S.  E.  Ey.  Co.  v.  Me- 
Beth,  149  Ind.  78,  47  N.  E.  678. 

68.  Albritton  v.  Lett  -  Blackshear, 
167  Ala.  541,  52  So.  653. 

69.  Kipy  V.  Eedwater  Lbr.  Co.,  48 
Tex.  Civ.  App.  311,  106  S.   W.  474. 

70.  In  re  Colvin,  3  Md.  Ch.  27b, 
801;  Anderson  v.  Matthews,  8  Wyo. 
307,  57  Pae.  156. 

71.  Chicago  &  S.  E.  Ey.  Co.  v.  Mc- 
Beth,  149  Ind.  78,  47  N.  E.  678;  In  re 
Schlecht's  Appeal,  60  Pa.  172. 

[a]  The  affidayits  must  Ije  properly 
incorporated  in  the  record  or  they  will 
not  be  considered.  Barnes  v.  Jones,  91 
Ind.  161. 

[b]  Without  the  affidavits  the  pro- 
priety of  the  appointment  cannot  be 
considered.  Chicago  &  S.  E.  Ey.  Co. 
V.  MoBeth,  149  Ind.  78,  47  N.  E.  678. 

[e]  Affidavits  and  testimony  taken 
on  the  motion  should  accompany  the 
record  on  appeal  where  the  appellate 
court  is  to  rehear  and  decide  the  case 
on  its  merits.  In  re  Schlecht's  Appeal, 
60  Pa.  172. 

72.  Ga. — Gardner  v.  Howell,  60  Ga. 
11;  Gunby  v,  Thompson,  56  Ga.  316; 
Eeid  V.  Eeid,  38  Ga.  24.  Ind.— Chi- 
cago &  S.  E.  Ey.  Co.  V.  Kenney,  159 
Ind.  72,  62  N.  E.  26;  Sheridan  Brick 
Works  v.  Marion  Trust  Co.,  157  Ind. 
292,  61  N.  E.  666,  87  Am.  St.  Eep. 
207.  Mich.— 7»  re  Angell,  131  Mich. 
345,  91  N.  W.  611.  N.  0.— Nimocks 
I'.  Cape  Fear  Shingle  Co.,  110  N.  C. 
230,  14  S.  E.  684.  Utah.— Po'pp  v. 
Daisy  Gold-Min.  Co.,  22  Utah  457,  63 
Pac.  185.  Wash. — Cameron  v.  Grove- 
land  Imp.  Co.,  20  Wash,  169,  54  Pao. 
1128,  72  Am.  St.  Rep.  26;  Roberts  v. 


Washington  Nat.  Bank,  9  Wash.  12,  37 
Pac.  26. 

73.  American  Manganese  Steel  Co. 
V.  Alaska  Mines  Corp.  (C.  C.  A.),  250 
Fed.  614. 

74.  In  re  Angell,  131  Mich.  345,  91 
N.  W.  611;  Hilliard  v.  St^rlingworth 
E.   S.    Co.,    221   Pa.    503,    70   Atl.   819. 

75.  U.  S.— Polk  V.  United  States, 
233  Fed.  177,  147  C.  C.  A.  183.  Wash. 
Union  Boom  Co.  v.  Samish  B.  Co.,  33 
Wash.  144,  74  Pac.  53.  W.  Va.— Balti- 
more Bargain  House  'o.  St.  Clair,  58 
W.  Va.  565,  52  S.  E.  660. 

See  supra,  IV,  A,  note  18. 

[a]  Where  the  court  has  departed 
from  established  principles  of  equity, 
an  order  appointing  a  receiver  will  be 
reviewed  without  proof  of  abuse  of 
discretion.  Folk  v.  United  States,  233 
Fed.  177,  147  C.  C.  A.  183. 

76.  Idaho. — Sweeny  v.  Mayhew,  6 
Idaho  455,  56  Pac.  85.  Ind.— Naylor 
V.  Sidener,  106  Ind.  179,  6  N.  E.  345; 
Barnes  v.  Jones,  91  Ind.  161.  Wash. 
Cameron  v.  Groveland  Imp.  Co.,  20 
Wash.  169,  54  Pac.  1128,  72  Am.  St. 
Eep.  26. 

[a]  When  the  evidence  is  conflict- 
ing, the  appellate  court  will  refuse  to 
control  the  trial  court's  discretion. 
Cohen  v.  Meyers,  Cohen  &  Co.,  42  Ga. 
46;  Eobenson  v.  Ross  &  Son,  40  Ga. 
375;  Naylor  v.  Sidener,  106  Ind.  179, 
C  N.  E.  345. 

77.  IT.  S. — Heinze  v.  Butte  &  B, 
Consol.  Min.  Co.,  126  Fed.  1,  61  0.  C. 
A.  63.  D.  C. — Wood  v.  Grayson,  16 
App.  Cas.  174;  Clark  v.  Bradley  C.  L. 
&  C.  Co.,  6  App.  Cas.  437.  Fla.— State 
V.  Jacksonville  P.  &  M.  R.  Co.,  15  Fla. 
201.  Ga. — Corning  v.  Siesel  &  Wolf 
Co.,  101  Ga.  389,  28  S.  E.  861.    Mich. 
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2.    Discretion  in  Appointing  or   Eemoving  Particular   Persons. 

Though  the  propriety  of  an  appointment  may  be  questioned  on  ap- 
peal, on  account  of  the  interest  of  the  appointee/'  or  for  clear  abuse 
of  discretion/^  or  manifest  error/"  the  selection  of  the  particular 
person  as  receiver  will  rarely  be  interfered  with  by  the  appellate 
court. *^  Objections  as  to  qualifications  of  the  receiver,  unless  season- 
ably made,  are  waived/^  the  question  of  eligibility  can  never  be 
raised  collaterally/^  Likewise  the  removal  of  a  particular  person 
will  not  be  reviewed  on  appeal.**  A  receiver  has  no  right  to  a  revision 
of  the  order  removing  him.'° 

C.  Effect  op  Appeai.  on  Receivership.  —  The  effect  of  an  appeal 
as  a  supersedeas  depends  largely  upon  general  statutes  and  rules 
elsewhere  treated.'^    It  has  been  held  that  a  receiver  remains  in  otfice 


Brown  v.  Vandermeulen,  41  Mieh.  418, 
49  N.  W.  920.  Mont.— State  v.  Clancy, 
20  Mont.  284,  50  Pac.  852.  Pa.— Hil- 
liard  v.  Sterlingworth  K.  S.  Co.,  221' Pa. 
503,   70   Atl.   819. 

[a]  The  appellate  court  will  con- 
sider: (1)  Whether  the  diBCretiou  waa 
abused,  (2)  or  whether  a  right  has 
been  impaired.  Brown  v.  Vander- 
meulen, 41  Mich.  418,  49  N.  W.  920. 

[b]  On  appeal  from  refusal  to  ap- 
point, "the  appellant  must  show  that 
it  was  entitled  to  the  appointment  of 
a  receiver  as  a  matter  of  Caw,  and  that 
the  court  below  grossly  abused  its  dis- 
cretion in  denying  it,"  American 
Manganese  Steel  Co.  v.  Alaska  Mines 
Corp.  (C.  C.  A.),  250  Fed.  614;  Amer- 
ican Grain  Separator  Co.  v.  Twin  City 
Separator  Co.,  202  Fed.  202,  120  C.  C. 
A.  644;  Heinze  v.  Butte  &  B.  Consol. 
Min.  Co.,  126  Fed.  1,  11,  61  C.  C.  A. 
63;  BriggB  V.  Neal,  120  Fed.  224,  56 
C.  C.  A.  572. 

78.  Iroquois  Furnace  Co.  v.  Kim- 
bark,  85  111.  App.  399. 

79.  Kobinson  v.  Dickey,  143  Ind. 
214,  42  N.  E.  638. 

80.  La. — In  re  Eckhardt  Mifg.  Co., 
114  La.  119,  38  So.  78;  McGilliard  v. 
Donaldsonville  F.  &  M.  Wka.,  104  La. 
544,  29  So.  254,  81  Am.  St.  Rep.  145. 
Mich. — Gypsum  P.  &  S.  Co.  v.  Adsit, 
105  Mich.  497,  63  N.  W.  518. 

81.  D.  0. — Jenkins  v.  Purcell,  29 
App.  Cas.  209,  9  L.  B.  A.  (N.  S.) 
1074.  Va.— Shannon  v.  Hanks,  88  Va. 
338,  13  S.  E.  437.  Eng.— Cookes  v. 
CooTfes,  2  De  G.  J.  &  S.  526,  46  Eng. 
Eeprint  479;  Perry  v.  Oriental  Hotels 
Co.,  L.  E.  5  Ch.  420,  23  L.  T.  N.  8. 
525,  18  Wkly.  Eep.  779. 

82.  111.— See  Koby  v.  Title  Guar.  & 
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Tr.  Co.,  166  111.  336,  46  N.  B.  1110. 
Kan. — ^Missouri  Pac.  Ey.  Co.  v.  Love, 
61  Kan.  433,  59  Pac.  1072.  Okla. 
Threadgill  v.  Colcord,  16  Okla.  447,  85 
Pac.   703. 

83.  D.  O. — Jenkins  v.  Purcell,  29 
App.  Caa.  209,  9  L.  E.  A.  (N.  S.)  1074. 
I*. — Metropolitan  Nat.  Bank  v.  Com- 
mercial State  Bank,  104  Iowa  682,  74 
N.  W.  26.  Kan. — Missouri  Pac.  Ey. 
Oo.  V.  Lore,  61  Kan.  433,  59  Pac. 
1072. 

84.  XT.  S.— Milwaukee  &  M.  E.  v. 
Soutter,  154  U.  S.  540,  14  Sup.  Ct. 
1158,  17  L.  ed.  604,  616;  Bosworth  v. 
Terminal  E.  Assn.,  80  Fed.  969,  26  C. 
C.  A.  279.  Ala. — Pagett  v.  Brooks, 
140  Ala.  257,  37  So.  263.  Mich.— First 
Nat.  Bank  of  Detroit  v.  Barnum  W. 
&  I.  Wks.,  60  Mich.  487,  27  N.  W.  657. 
Mo. — State  ex  rel.  Sullivan  v.  Eeynolds, 
209  Mo.  161,  107  S.  W.  487,  123  Am. 
St.  Eep.  468,  15  L.  E.  A.  (N.  S.)  963. 
N.  Y. — Siney  v.  New  York  Cousol. 
Stage  Co.,  18  Abb.  Pr.  435,  28  How. 
Pr.  481. 

[a]  K«moTal  of  a  particular  person 
is  purely  diicretionary  with  the  court. 
Pagett  V.  Brooks,  140  Ala.  257,  37  So. 
263;  Meyer  v.  Thomas,  131  Ala.  Ill, 
30  So.  89. 

[b]  Discretion  In  rtToklng  an  ap- 
pointment and  appointing  another,  can- 
not be  controlled  on  appeal.  Siney  v. 
New  York  Consol.  Stage  Co.,  18  Abb. 
Pr.   (N.  Y.)   435,  28  How.  Pr.  481. 

85.  U.  S. — ^Bosworth  v.  Terminal  E. 
Assn.,  174  TT.  S.  182,  19  Sup.  Ct.  625, 
43  L.  ed.  941.  Md.— Ellicott  v.  War- 
ford,  4  Md.  80;  In  re  Colvin,  3  Md. 
Ch.  278.  N.  Y.— -Conner  v.  Belden,  8 
Daly  257. 

86.  See  the  title  "Supersedeas  and 
Stay  of  Proceedings." 
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pending  an  appeal  from  the  order  of  appointment,*''  but  may  be  sus- 
pended from  office  if  a  supersedeas  is  granted,*^  and  the  granting  of 
such  supersedeas  is  a  matter  of  discretion  in  some  jurisdictions,*' 
though  in  others,  orders  appointing  receivers  may  be  stayed  as  a 
matter  of  right.®"  An  appeal,  under  a  statutory  appeal  bond,  does 
not  continue  a  receiver's  functions  after  an  order  discharging  him,®^ 
or  after  a  judgment  for  the  defendant.*^  An  appeal  from  a  judg- 
ment for  the  defendant  does  not  deprive  the  trial  court  of  juris- 
diction to  discharge  the  receiver.'' 

IX.  MANAGEMENT  AND  DISPOSITION  OF  PROPERTY.  —  A. 
Necessity  foe  Orders.  —  The  receiver  is  at  all  times  subject  to  the 
control  and  orders  of  the  court,'*  and  is  held  to  strict  accountability 


87.  Cal. — In  re  Eeal  Estate  Asso- 
ciates, 58  Cal.  356.  D«l. — Ellis  v.  Peniv 
Beef  Co.,  9  Del.  Ch.  213,  80  Atl.  666, 
672.  Mo. — See  State  ex  rel.  Sullivan 
V.  Reynolds,  209  Mo.  161,  176,  107 
S.  W.  487,  123  Am.  St.  Eep.  468,  15 
L.  R.  A.  (N.  S.)  963.  Ohio.— Swing 
V.  Townsend,  24  Ohio  St.  1.  Va. 
Bristow  V.  Home  Bldg.  Co.,  91  Va.  18, 
20  S.  W.  946. 

Compare,  Allen  v.  Chadburn,  3  Baxt. 
(Tenn.)   225. 

[a]  Eeceiver  may  ask  court  for 
guidance  after  notice  of  the  super- 
sedeas. Bristow  V.  Home  Bldg.  Co.,  91 
Va.  18,  20  S.  E.  946. 

[b]  A  receiver  in  possession  of 
property  is  not  removed.  Bristow  v. 
Home  Bldg.  Co.,  91  Va.  18,  20  S.  W. 
946;  Suit  V.  A.  Hochstetter  Oil  Co., 
63  W.  Va.  317,  339,  61  S.  E.  307. 

[c]  Where  statute  provides  that  the 
supersedeas  shall  operate  to  release 
any  execution  taken,  the  property 
which  has  reached  the  hands  of  the 
receiver  by:  way  of  executing  the  order 
of  appointment  is  released.  State  -ex 
rel.  St.  Louis  &  K.  R.  Co.  v.  Hirzel, 
137  Mo.  435,  444,  37  S.  W.  921,  38 
S.  W.  961. 

88.  Western  Underwriting  &  Mtg. 
Co.  V.  Superior  Court,  22  Cal.  App. 
413,  134  Pae.  732;  State  v.  Johnson, 
13  Pla.  33.  Compare  Hitz  v.  Jenks,  16 
App.   Cas.    (D.   C.)    530,   546. 

89.  U.  S.— Mann  v.  Gaddie,  158  Fed. 
42,  88  C.  C.  A.  1;  Tornanses  v.  Mel- 
sing,  106  Fed.  775,  45  C.  C.  A.  615. 
Neb.— Lowe  v.  Riley,  57  Neb.  252,  77 
N.  W.  758;  State  v.  Stull,  49  Neb. 
739,  69  N.  W.  101;  Home  Eire  Ins. 
Co.  V.  Diitcher,  48  Neb.  755,  67  N.  W. 
766.  Ohio. — Cincinnati,  H.  &  D.  E.  Co. 
V.  Duckworth,  2  Ohio  C.  C.  518,  1  Ohio 
Cir.  Deo.   618.      Va.— See    Bristow    v. 


Home  Bldg.   Co.,  91  Va.   18,   20   S.   E. 
946. 

[a]  Not  Matter  of  Bight. — Order 
appointing  receiver  is  not  supersedable 
as  a  matter  of  right,  but  court  may 
grant  supersedeas  in  its  discretion. 
Home  Fire  Ins.  Co.  v.  Dutcher,  48  Neb. 
755,  67  N.  W.  766. 

90.  Farmers'  Nat.  Bank  v.  Backus, 
63  Minn.  115,  65  N.  W.  255. 

91.  State  V.  Superior  Court,  31 
Wash.  481,  71  Pac.  1095. 

92.  Mont. — Harris  v.  Root,  28  Mont. 
159,  72  Pae.  429.  N.  Y.— Ireland  v. 
Nichols,  40  How.  Pr.  85,  9  Abb.  Pr. 
(N.  S.)  71.  Wis.— Northwestern  Mut. 
L.  Ins.  Co.  V.  Park  Hotel  Co.,  37  Wis. 
125. 

93.  Ala. — Hx  parte  Hood,  107  Ala. 
520,  18  So.  176.  Cal. — Baughman  v. 
Superior  Court,  72  Cal.  572,  14  Pac. 
207.  N.  Y.— Ireland-  v.  Nichols,  40  How. 
Pr.  85,  9  Abb.  Pr.  (N.  S.)  71. 

[a]  Receivership  Independent  of 
Judgment  on  Merits. — The  appoint- 
ment "was  made  by  the  court  in  the 
exercise  of  its  discretionary  powers 
.  .  .  and  is  entirely  independent  of 
the  judgment  from  which  plaintiff  has 
appealed."  Ireland  v.  Nichols,  40  How. 
Pr.  (N.  Y.)  85,  9  Abb.  Pr.  (N.  S.) 
71. 

[b]  Prohibition  will  not  Issue  to 
prevent  discharge  of  receiver.  Baugh- 
man V.  Superior  Court,  72  Cal.  572,  14 
Pac.  207. 

94.  U.  S. — Felton  v.  Ackerman,  61 
Fed.  225,  9  C.  C.  A.  457.  Ark.— Kelly's 
Heirs  v.  McGuire,  15  Ark.  555,  609. 
Cal. — Adams  v.  Haskell,  6  Cal.  475. 
Ga. — Asheville  Cigar  Co.  v.  Brown,  100 
Ga.  171,  28  S.  E.  37.  lU.— Hooper  v. 
Winston,  24  111.  353;  Starrett  v.  Berk- 
ovec,  118  111..  App.  683.  Ky.— Hodge  v. 
Quiry,  9  Ky.  L.  Rep.  650.    Md.— Bur- 
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to  the  court  for  his  conduct.""  Except  under  special  statutes,'*  the 
receiver  has  only  such  powers  to  act  as  the  court's  order  of  appoint- 
ment confers  upon  him',®'  and  such  as  are  derived  from  the  estahlished 


rough's  V.  Bunnell,  70  Md.  18,-  16  Atl. 
447.  Mass. — Ellis  v.  Boston,  H.  &  E. 
E.  Co.,  107  Mass.  1,  28.  Mich.— Peo- 
ple V.  Brooks,  40  Mich.  333,  29  Am. 
Rep.  534;  People  v.  Jones,  33  Mich. 
303.  Neb.— State  v,  Nebraska  S.  &  E. 
Bank,  61  Neb.  496,  85  N.  W.  391; 
Jennings  v.  Simpson,  12  Neb.  558,  11 
N.  W.  880.  N.  J.— Delaware  Bay  & 
C.  M.  R.  Co.  V.  Markley,  45  N.  J.  Eq. 

139,  16  Atl.  436.  N.  Y.— Clark  v.  Bin- 
inger,  75  N.  Y.  344;  Guardian  Sav. 
Inst.  V.  Bowling  Green  Sav.  Bank,  65 
Barb.  275.  N.  C. — Strauss  v.  Carolina 
Interstate  B.  &  L.  Assn.,  118  N.  C. 
556,  24  S.  E.  116.  Ohio.— Eichert  v. 
Eiehert,  28  Ohio  C.  C.  795.  Pa. 
Schwartz  v.  Keystone  Oil  Co.,  153  Pa. 
283,  25  Atl.  1018;  MeCay  v.  Black, 
36  Leg.  Int.  471.  S.  C— Allen  v. 
Cooley,  53  S.  C.  414,  31  S.  E.  634. 
Tex. — Houston  &  T.  C.  R.  Co.  v. 
Strycharski  (Tex.  Civ.  App.),  35  S.  W. 
851.  Va.— Lyle  v.  Sarvey,  104  Va. 
229,  51  S.  E.  228.  Wash.— Southwest- 
ern Surety  Ins.  Co.  v.  Pacific  Coast 
Casualty  Co.,  92  Wash.  654,  159  Pac. 
788.  W.  Va. — Baltimore,  etc.  E.  Co. 
V.  Vanderwerker,  33  W.  Va.  191,  10 
S.  E.   289. 

95.    Ark. — State  v.   Gibson,   21  Ark. 

140.  Ga,— Tindall  v.  Westcott,  113 
Ga.  1114,  39  S.  E.  450,  55  L.  E.  A. 
225;  Walker  v.  Morris,  14  Ga.  323. 
Md.— Henry  v.  Kaufman,  24  Md.  1,  87 
Am.  Dec.  591.  Mich. — In  re  Angell, 
131  Mich.  345,  91  N.  W.  611.  N. 'Y. 
Bolles  V.  Duff,  54  Barb.  215,  37  How. 
Pr.  162.  Pa.  —  Pennsylvania  Eng. 
Works  V.  New  Castle  Stamping  Co., 
259  Pa.  378,  103  Atl.  215.  W.  Va. 
City  Bank  of  Wheeling  v.  Bryan,  76 
W:  Va.  481,  86  S.  E.  8,  L.  E.  A. 
1915F,  1219. 

[a]  Good  faith  and  ordinary  care 
and  prudence  are  all  that  are  required. 
Pennsylvania  Eng.  Wks.  v.  New  Castle 
Stamping  Co.,  259  Pa.  378,  103  Atl. 
216. 

[b]  After  judgment  disposing  of 
the  case,  if  the  receiver  continues  to 
act,  with  the  consent  of  the  parties, 
he  cannot  deny  the  jurisdiction  of  the 
court  to  call  him  to  account  for  his 
acts.  Ellis  V.  Warshauer,  92  Minn. 
444,  100  N.  W.  214. 
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96.  U.  S.— BoonvUle  Nat.  Bank  v. 
Blakey,  107  Fed.  891,  47  C.  C.  A.  ,43, 
6  Am.  Bk.  Rep.  13.  Ala. — Florence 
Gas,  E.  L.  &  P.  Co.  «.  Hanby,  101  Ala. 
15,  13  So.  343.  Ky.— Caldwell  v.  Mc- 
Whorter,  84  Ky.  130.  La. — Teutonia 
Bank  &  Trust  Co.  v.  Security  Brew. 
Co.,  137  La.  1046,  69  So.  833.  N.  J. 
Runyon  v.  Farmers'  &  Mech.  Bank,  4 
N.  J.  Eq.  480.  N.  Y.— Corey  v.  Long, 
12  Abb.  Pr.  (N.  S.)  427,  43  How.  Pr. 
492. 

97.  U.  S.— Quincy,  M.  &  P.  R.  Co. 
V.  Humphreys,  145  U.  S.  82,  12  Sup. 
Ct.  787,  36  L.  ^d.  632.  Ala.— Henry 
V.  Henry,  103  Ala.  582,  15  So.  916. 
Alaska. — Decker  Bros.  v.  Beruers  Bay 
Min.,  etc.  Co.,  2  Alaska  504.  Cal. 
Wheat  V.  State  Bank,  119  Cal.  4,  50 
Pac.  842,  51  Pac.  47.  Colo.— Hendrie 
&  B.  Mfg.  Co.  V.  Parry,  37  Colo.  359, 
86  Pac.  113.  Del.- Stockbridge  v.  Beck- 
with,  6  Del.  Ch.  72,  33  Atl.  620.  D.  0. 
Cake  V.  Woodbury,  3  App.  Cas.  60; 
Washington  Market  Co.  v,  Warthen 
Bros.,  2  Mackey  432.  111. — Nevitt  v. 
Woodburn,  190  111.  283,  60  N.  E.  500; 
Hooper  v.  Wiaston,  24  111.  353,  364. 
Ind.— State  v.  Sullivan,  120  Ind.  197, 
21  N.  E.  1093,  22  N.  E.  325;  Brock 
V.  Rudug  (Ind.  App.),  119  N.  E.  491. 
la. — Manker  v.  Phoenix  Loan  Assn.,  96 
N.  W.  982;  State  Cent.  Sav.  Bank  f. 
Fanning  Bali-Bearing  Chain  Co.,  118 
Iowa  698,  92  N.  W.  712.  Ky.— Leath- 
ers V.  KelKng's  Trustee,  12  Ky.  L. 
Rep.  92.  Md.— Gaither  v.  Stockbridge, 
67  Md.  222,  9  Atl.  632,  10  Atl.  309. 
N.  Y. — ^Decker  v.  Gardner,  124  N.  Y. 
334,  26  N.  E.  814,  11  L.  E.  A.  480; 
Corey  v.  Long,  12  Abb.  Pr.  (N.  S.)  427, 
43  How.  Pr.  492;  Devendorf  v.  Dickin- 
son, 21  How.  Pr.  275.  Ore. — Tobin  v. 
Portland  Mills  Co.,  41  Ore.  269,  68 
Pac.  743,  1108.  Pa. — Lewis  v.  German- 
town  N.  &  P.  E.  Co.,  16  Phila.  608. 
S.  G.—Ex  parte  Brown,  15  S.  C.  518. 
Tex.— Texas  &  Pac.  Ry.  Co.  v.  G.ay,  86 
Tex.  571,  26  S.  W.  599,  25  L.  R.  A. 
52.  Va. — Reynolds'  Exr.  v.  Pettyjohn, 
79  Va.  327;  Davis'  Admr.  «.  Sne'ad, 
33  Gratt.  (74  Va.)  705,  710.  W.  Va. 
City  Bank  of  Wheeling  v.  Bryan,  76 
W.  Va.  481,  86  S.  E.  8,  L.  R.  A.  1915P, 
1219;  Blair  v.  Core,  20  W.  Va.  265. 

[a]  Or  such  as  he  obtains  by  special 
order    of   the    court.      Devendorf    c. 
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practice  of  equity  courts.^^  Consequently  he  must  procure  an  order 
from  the  court  for  any  new  undertaking,^^  though  when  general 
orders  are  given,  it  is  not  necessary  that  a  special  order  be  obtained 
for  each  act  in  accordance  therewith,^  and  a  subsequent  ratification 
and  approval  may  be  equivalent  to  prior  authority.^  The  court  may 
enlarge  from  time  to  time  the  powers  originally  granted  the  receiver.^ 
He  has  the  right  to  apply  to  the  court  at  any  time  for  instructions.* 
B.  SaijES  by  Receivers.  —  1.  In  General.  —  A  court  of  equity  has 
the  power  to  direct  the  sale  of  the  property  in  the  receiver's  custody 
whenever  it  appears  necessary  to  preserve  the  interests  of  all  the 
parties  concerned,^  this  being  merely  a  matter  of  sound  judicial  dis- 


Dickinson,  21  How.  Pr.  275. 

[b]  Parties  have  no  control  over 
the  receiver.  Broek  v.  Budug  (Ind. 
App.),  119  N.  E.  491. 

98.  IT.  S. — Farmers'  L.  &  T.  Co.  v. 
Northern  Pac.  E.  Co.,  61  Fed.  546.  lU. 
Nevitt  V.  Woodburn,  190  111.  283,  60 
N.  E.  500;  Young  v.  Stevenson,  180 
HI.  608,  54  N.  E.  562,  72  Am.  St.  Eep. 
236;  Hooper  v.  Winston,  24  111.  353, 
364.  Miss. — Demain  v.  Cassidy,  55 
Miss.  320.  N.  Y.— Corey  v.  Long,  12 
Abb.  Pr.  (N.  S.)  427,  43  How.  Pr. 
492;  Devendorf  v.  Dickinson,  21  How. 
Pr.  275.  Va. — Reynolds'  Exr.  v.  Petty- 
john, 79  Va.  327;  Davis'  Admr.  v. 
Snead,  33  Gratt.  (74  VaJ   705,  710. 

99.  St.  Joseph  Gas  Co.  v.  Barker, 
243  Fed.  206;  Hanna  v.  Florence  Iron 
Co.,  222  N.  Y.   290,  118  N.   E.  629. 

[a]  "His  discretionary  powers,  as 
a  general  thing,  are  very  limited." 
Hooper  v.  Winston,  24  111.  353,  366. 

1.  Ala. — Henry  v.  Henry,  103  Ala. 
582,  15  So.  916.  la.— State  Cent.  Sav. 
Bank  v.  Fanning  Bali-Bearing  Chain 
Co.,  118  Iowa  698,  92  N.  W.  712.  Pa. 
Pennsylvania  Eng.  Works  v.  New  Cas- 
tle Stamping  Co.,  259  Pa.  378,  103  Atl. 
215.  Vt. — Vermont,  etc.  E.  Co.  v.  Ver- 
mont Cent.  E.  Co.,  46  Vt.  792. 

[a]  A  Receiver  Intrusted  With  the 
Management  and  Operation  of  _  a 
Business. — "His  duties,  and  the  dis- 
cretion with  which  he  is  invested  are 
very  different  from  those  of  a  passive 
receiver,  appointed  merely  to  collect 
and  hold  moneys  due  on  prior  trans- 
actions, or  rents  accruing  from  houses 
and  lands."  Cowdrey  v.  Galveston  E. 
E.  Co.,  1  Woods  331,  6  Fed.  Cas.  No. 
3,293. 

[b]  An  order  to  continue  business 
implies  authority  to  purchase  neces- 
sary supplies.  Henderson  v.  Tillamook 
Hotel  Co.,  87  Ore.  74,  169  Pac.  519; 
Pennsylvania  Eng.  Works  v.  New  Cas- 


tle Stamping  Co.,  259  Pa.  378,  103  Atl. 
215. 

[c]  Before  adopting  existing  execu- 
tory contracts,  the  better  practice  is 
to  submit  the  matter  to  the  court  for 
approval.  Maxwell  v.  Missouri,  Valley 
Ice  &  Cold  Storage  Co.  (Iowa),  164  N. 
W.   329. 

2.  In  r-e  Wilson's  Estate,  252  Pa. 
372,  97  Atl.  453. 

3.  Montreal  Bank  v.  Chicago  C.  & 
W.  E.  Co.,  48  Iowa  518;  Ohio  Turnpike 
Co.  V.  Howard,  1  West.  L.  J.  (Ohio) 
216,  1  Ohio  Dec.   (Eeprint)   26. 

4.  U.  S. — Scott  V.  Western  Pae.  E. 
Co.,  246  Fed.  545,  158  C.  C.  A.  515. 
Ark. — Kelly's  Heirs  v.  McGuire,  15 
Ark.  555,  609.  111.— Hooper  v.  Winston, 
24  111.  353.  Mich.— l?i  re  Angell,  131 
Mich.  345,  91  N.  W.  611.  N.  J.— Bull 
V.  International  Power  Co.,  86  N.  J. 
Eq.  275,  98  Atl.  382.  N.  Y.— Corey  v. 
Long,  12  Abb.  Pr.  (N.  S.)  427,  43 
How.  Pr.  492;  Curtis  v.  Leavitt,  1  Abb. 
Pr.  274,  10  How.  Pr.  481.  Va.— Bria- 
tow  V.  Home  Bldg.  Co.,  91  Va.  18,  20 
S.  E.  946. 

[a]  Beceiver  Has  Only  Limited 
Powers. — Albright  v.  American  Cent. 
Ins.  Co.   (Ga.),  94  S.  E.  561. 

[b]  Receivers  should  apply  for  in- 
structions when  in  doubt.  Scott  v. 
Western  Pac.  E.  Co.,  246  Fed.  545,  158 
C.  C.  A.  515. 

5.  U.  S.— First  Nat.  Bank  v.  Shedd, 
121  U.  S.  74,  7  Sup.  Ct.  807,  30  L. 
ed.  877.  Oal. — Wulff  v.  Superior  Court, 
110  Cal.  215,  42  Pac.  638,  52  Am.  St. 
Eep.  78.  la. — Boston  Inv.  Co.  v.  Pa- 
cific S.  L.  B.  Co.,  104  Iowa  311,  73 
N.  W.  839.  La.— State  v.  Judge  Civil 
Dist.  Ct.,  45  La.  Ann.  1418,  14  So. 
308.  N.  J. — ^Wiedemann  v.  Sann  (N.  J. 
Eq.),  31  Atl.  211;  Moore  v.  Diament, 
41  N.  J.  Eq.  612,  7  Atl.  509.  N.  Y. 
Crane  v.  Ford,  1  Hopk.  Ch.  114;  Mar- 
ten V.  Van  Sehaick,  4  Paige  479;  Libby 
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cretion.^  A  sale  by  a  receiver  is  a  judicial  sale.'  An  order  is  generally 
necessary,*  though  a  subsequent  ratification  by  the  court  has  been  held 
to  validate  the  sale.'  The  application  therefor  may  be  made  by  the 
receiver,^"  or  a  party."  It  is  unnecessary  for  the  receiver  to  file  a 
petition  praying  for  the  sale  of  the  property  when  the  original  bill 
prays  for  such  sale.^^  The  property  may  be  sold  before  the  respective 
rights  of  the  parties  are  ascertained  and  established/^  and  this 
authority  is  especially  given  the  courts  by  statute  in  some  states;" 
but  where  no  special  reasons  exist  for  an  immediate  sale,  it  should 
not  be  ordered  before  the  determination  of  the  merits  of  the  case.^" 


V.  Eosekrans,  55  Barb.  202,  219.  N.  C. 
Forsaith  Mach.  Co.  v.  Hope  Mills 
Lumb.  Co.,  109  N.  C.  576,  13  S.  B. 
869.  Vt. — Smith  v.  Burton,  67  Vt.  514, 
32  Atl.  467.  Va. — Richmond  First  Nat. 
Bank  v.  Trigg,  106  Va.  327,  56  S.  E. 
158. 

[a]  Order  made  outside  of  county 
where  the  cause  is  pending  is  not 
valid.  Atlantic  Nat.  Bank  v.  "Peregoy- 
Jenkins  Co.,  147  N.  C.  293,  61  S.  E. 
68. 

6.  International  Trust  Co.  v.  Decker 
Bros.,  152  Fed.  78,  81  C.  C.  A.  302, 
11  L.  E.  A.  (N.  S.)  152;  Bibber-White 
Co.  V.  White  Eiver  V.  E.  E.  Co.,  110 
Fed.  473. 

[a]  The  court  (1)  may  stay  a  sale 
already  ordered,  when  it  is  made  to 
appear  discreet  to  do  so  (Wardell  v. 
Leavenworth,  3  Edw.  Ch.  [N.  Y.]  244), 
or  (2)  revoke  an  order  improvidently 
made.  Pitzner  v.  Noullet,  114  La.  400, 
38  So.  398. 

7.  Ky. — Thompson  v.  Brownlie,  25 
Ky.  L.  Rep.  622,  76  S.  W.  172.  Neb. 
Schaberg  v.  McDonald,  60  Neb.  493,  83 
N.  W.  737.  N.  J.— Campbell  v.  Parker, 
59  N.  J.  Eq.  342,  45  Atl.  116.  N.  Y. 
In  re  Denison,  114  N.  Y.  621,  21  N. 
E.  97;  Hoyt  v.  Thompson,  5  N.  Y.  320. 
Okla.— Threadgill  v.  Colcord,  16  Okla. 
447,  85  Pac.  703. 

See  generally  the  title  "Judicial 
Sales." 

[a]  Sale  is  not  subject  to  redemp- 
tion by  a  judgment  creditor.  Watkins 
V.  Minnesota  T.  M.  Co.,  41  Minn.  150, 
42  N.  W.  862. 

8.  111. — Jackson  v.  Horton,  126  111. 
566,  21  N.  E.  490.  Md.— Mason  v. 
Hubner,  104  Md.  554,  65  Atl.  367.  Neb. 
Aekerman  v.  Ackerman,  50  Neb.  54, 
69  N.  W.  388.  N.  Y.— Matthews  v. 
Cooper,  66  Hun  626,  21  N.  Y.  Supp. 
71,  49  N.  Y.  St.  792,  796. 

9.  Richards  v.  Halliday,  112  Fed. 
86,   50   C.   C.   A.   133;    Tobin  v.   Port- 
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land  Flouring  Co.,  42  Ore.  117,  68  Pac. 
749.  ■Contra,  Mason  v.  Hubner,  104  Md. 
554,  65  Atl.  367;  Ackerman  v.  Acker- 
man,  50  Neb.  54,  69  N.  W.  388. 

10.  Cal. — ^Wulfif  V.  Superior  Court, 
110  Cal.  215,  42  Pac.  638,  52  Am.  St. 
Rep.  78.  Ga. — Dixon  v.  Rutherford,  26 
Ga.  149.  Idaho.— Pocatello  First  Nat. 
Bank  v.  Bunting,  7  Idaho  387,  63  Pac. 
694.  m.— Pitzele  v.  Cohn,  217  111.  30, 
75  N.  E.  392.  la.— Boston  Inv.  Co.  v. 
Pacific  Short  Line  Bridge  Co.,  104 
Iowa  311,  73  N.  W.  839,  La.— Metro- 
politan Bank  v.  New  Orleans  Brew. 
Assn.,  51  La.  Ann.  1525,  26  So.  418. 
N.  Y. — ^Libby  v.  Eosekrans,  55  Barb. 
202. 

11.  Metropolitan  Bank  v.  New  Or- 
leans Brew.  Assn.,  51  La.  Ann.  1525, 
26  So.  418;  Nisbet  v.  Great  Northern 
Clay   Co.,   41    Wash.    107,   83   Pae.   15. 

12.  Smith  V.  Burton,  67  Vt.  514,  32 
Atl.  467. 

13.  Cal. — Wulff  V.  Superior  Court, 
110  Cal.  215,  42  Pac.  638,  52  Am.  St. 
Rep.  78.  Vt.— Smith  v.  Burton,  67  Vt. 
514,  32  Atl.  467.  W.  Va.— Clarksburg 
Casket  Co.  v.  Valley  Undertaking  Co., 
94  S.  E.  549. 

14.  Lawton  M.  E.  Co.  v.  Farmers' 
&  Mchts.  Bank   (Okla.),  164  Pac.  670. 

15.  Fla.— West  v.  Chasten,  12  Fla. 
315.  Ga.— Esterlund  v.  Dye,  56  Ga.  284. 
Mont. — State  v.  Clancy,  20  Mont.  284, 
50  Pac.  852.  N.  T.— Brush  v.  Jay,  113 
N.  Y.  482,  21  N.  E.  184;  Matter  of 
Malcom  Brewing  Co.,  78  App.  Div.  592, 
79  N.  Y.  Supp.  1057.  W.  Va.— Krohn 
V.  Weinberger,  47  W.  Va.  127,  34  S.  B, 
746.  Wis. — See  McNab  v.  Noonan,  28 
Wis.  434. 

[a]  When  the  title  to  the  property 
Is  in  dispute,  a  "premature  sale  would 
show  a  manifest  usurpation  of  author- 
ity in  ordering  it,"  before  trial  of 
the  issue  of  ownership.  Brush  v.  Jay, 
113  N.  y.  482,  21  N,  E.  184. 
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2.  Notice  of  Application  To  Sell.  —  Notice  should  generally  be 
given  interested  parties  before  the  order  is  entered,^"  though  lack  of 
it  has  been  held  not  to  render  the  order  void,"  and  an  opportunity 
to  be  heard  before  confirmation  cures  the  irregularity.^* 

3.  The  Order.  —  Order  of  sale  should  designate  the  specific  prop- 
erty to  be  sold,^*  and  should  contain  the  chancellor's  directions  as 
to  the  manner  and  method  of  conducting  the  sale,^°  the  terms,^^  and 
the  notice  thereof  to  be  given,^^  except  where  these  matters  are  de- 
termined by  statute.^^  The  order  of  sale  may  provide  that  the  pur; 
chaser  shall  assume  liabilities  incurred  by  the  receiver  in  operating 
the  property.^*    The  order  cannot  be  attacked  collaterally."* 

4.  Disposition  of  Liens.  —  The  court  may  order  the  sale  to  be 
subject  to  liens  upon  the  property ,"°  or  may  direct  a  sale  free  from 


16.  Pocatello  First  Nat.  Bank  v. 
Bunting,  7  Idaho  387,  63  Pac.  694; 
State    V.    Clancy,    20    Mont.     284,     50 

.  Pae.  852. 

17.  Smith  V.  New  York  Consol. 
Stage  Co.,  28  How.  Pr.  (N.  Y.)  377, 
18  Abb.  Pr.  419. 

18.  Pocatello  First  Nat.  Bank  v. 
Bunting  &  Co.,  7  Idaho  387,  63  Pac. 
694;  Nisbet  v.  Great  Northern  Clay 
Co.,  41  Wash.  107,  83  Pae.  15. 

[a]  Questions  already  adjudicated 
cannot  be  raised  on  objections  to  the 
order  of  sale.  State  v.  German  Sav. 
Bank,  59  Neb.  292,  80  N.  W.  901. 

19.  Dixon  V.  Eutherford,  26  Ga.  149. 
See  Barron  v,  MuUin,  21  Minn.  374. 

[a]  Order  may  invest  the  receiver 
with  discretion  as  to  what  property  to 
sell.  Smith  v.  New  York  Consol.  Stage 
Co.,  28  How.  Pr.  (N.  Y.)  377,  18  Abb. 
Pr.  419. 

20.  ni.— Pitzele  v.  Cohn,  217  111.  30, 
75  N.  E.  392.  IMinn. — Watkins  v.  Min- 
nesota Thresher  Mfg.  Co.,  41  Minn. 
150,  42  N.  W.  862.  Okla.— First  Nat. 
Bank  v.  Colonial  Trust  Co.,  167  Pac. 
985.  Wis.— Case  v.  Fish,  63  Wis.  475, 
22  N.  W.  322. 

[a]  Sale  May  Be  by  Mlaster  In 
Chancery. — Threadgill  v.  Colcord,  16 
Okla.  447,  85  Pae.  703. 

[b]  Order  May  Fix  Minimum 
Price. — Ark. — Bryan-Brown  Shoe  Co.  v. 
Block,  52  Ark.  458,  12  S.  W.  1073. 
Ga.— Slaughter  v.  Strother,  99  Ga.  633, 
27  S.  E.  764.  N.  J.— In  re  Newark 
Sav.    Inst.    (N.    J.    Eq.),    9    Atl.    375. 

21.  Alvord  V.  Strickler,  10  Colo.  89, 
14  Pac.  117;  In  re  Newark  Sav.  Inst. 
(N.  J.  Eq.),  9  Atl.  375. 

22.  'Ala. — ^Parker  v.  Bluffton  Car 
Wheel  Co.,  308  Ala.  140,  18  So.  938. 
N.  J, — In  re  Newark  Sav,  Inst.  (N.  J. 


Eq.),  9  Atl.  375.  Okla.— Farmers' 
Bdw.  &  Imp.  Co.  V.  Thacker,  54  Okla. 
425,  153  Pae.  1144. 

23.  Bawolle  v.  Kalbfleiseh,  47  Misc. 
364,  94  N.  Y.  Supp.  16;  Libby  v.  Eose- 
krans,   55  Barb.    (N.  Y.)    202,  219. 

24.  U.  S.— Hanlon  v.  Smith,  175 
Fed.  192;  Farmers'  Loan  k  Trust  Co. 
V.  Central  E.  Co.,  5  MeCrary  421,  17 
Fed.  758.  Miss.— Memphis  &  C.  E.  Co. 
V.  Glover,  78  Miss.  467,  29  So.  89. 
Tex. — Houston  &  T.  C.  E.  Co.  v.  Craw- 
ford, 88  Tex.  277,  31  S.  W.  176,  53 
Am.  St.  Eep.   752,  28  L.  E.  A.   761. 

25.  Ariz.— Gila  Bend  E.  &  I.  Co.  v. 
GUa  Water  Co.,  9  Ariz.  57,  76  Pae. 
990,  affirmed  in  202  U.  S.  270,  26  Sup. 
Ct.  615,  50  L.  ed.  1023.  la.— Groeltz 
17.  Cole,  128  Iowa  340,  103  N.  W.  977. 
Neb. — Sehaberg  v.  McDonald,  60  JMeb. 
493,  83  N.  W.  737.  N.  Y.— Libby  v. 
Eosekrans,  55  Barb.  202,  219.  S.  0. 
Juekett  V.  Fargo  Merc.  Co.,  19  S.  D. 
150,  102  N.  W.  604.  Wis.— Anderson 
V.  Chicago  T.  &  Tr.  Co.,  101  Wis.  385, 
77  N,  W.  710;  Brande  v.  Bond,  63 
Wis.  140,  23  N.  W.  101. 

26.  Ga. — McLaughlin  v.  Taylor,  115 
Ga.  671,  42  S.  E.  30.  Ind.— Dann  Mfg. 
Co.  V.  Parkhurst,  125  Ind.  317,  25 
N.  E.  347;  Lorch  v.  Aultman  &  Co., 
75  Ind.  162.  N.  Y.—In  re  Coleman, 
174  N.  Y.  373,  66  N.  E.  983.  Tex. 
Bermea  Land,  etc.  Co.  v.  Adoue,  20 
Tex.  Civ.  App.  655,  50  S.  W.  131. 

[a]  When  lien  holders  are  not 
parties,  the  receiver's  sale  does  not  di- 
vest their  liens.  Ga. — Denny  v.  Broad 
way  Nat.  Bank,  118  Ga.  221,  44  S.  E 
982;  McLaughlin  v.  Taylor,  115  Ga, 
671,  42  S.  B.  30.  Ind.— Dann  Mfg 
Co.  V.  Parkhurst,  125  Ind.  317,  25  N.  B, 
347;  Lorch  v.  Aultman  &  Co.,  75  Ind, 
163,      la. — Mercantile    Eealty    Co.    v. 
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them/''  in  which  latter  event  the  lien  claimant  is  entitled  to  a  priority 
of  payment  from  the  fund.^'  If  no  mention  of  liens  is  made  in  the 
order,  the  sale  is  subject  to  them.^' 

5.  Notice  and  Time  of  Sale.  —  In  some  states  the  statutes  de- 
termine the  notice  to  be  given.^"  The  notice  should  be  given  a  suf- 
ficient length  of  time  before  sale  to  give  prospective  purchasers  an 
opportunity  to  examine  the  property,^^  should  describe  the  property,^^ 
and  state  the  terms  and  conditions  of  the  sale.^^  The  sale  must  be 
made  within  the  time  fixed  by  the  order,^*  unless  adjourned  in  a 
proper  case.^' 

6.  The  Sale.  —  a.  Generally.  —  The  receiver  must  comply  with 
the  order  of  the  court  in  making  the  sale,^^  and  obtain  the  best  price 
possible.^^  He  may  be  surcharged  with  the  difference,  if  he  sells  the 
property  ,for  a  fraction  of  its  value.^'  The  validity  of  the  sale  cannot 
be  attacked  collaterally.^® 


Stetson,  120  Iowa  324,  94  N.  W.  859. 
N.  J. — Hackensack  Water  Co.  v.  De 
Kay,  36  N.  J.  Eq.  548.  N".  Y.— People 
V.  New  York  Building-Loan  Bank.  Co., 
189  N.  Y.  233,  82  N.  B.  184;  In  re 
Coleman,  174  N.  Y.  373,  66  N.  E.  983. 
Ohio. — Gates  v.  Merchants'  Banking  & 
S.  Co.,  22  Ohio  C.  C.  724,  11  Ohio  Cir. 
Dec.  721.  Pa. — Foster  v.  Barnes,  81 
Pa.  377.  Tex. — Scott  v.  Farmers'  &  M. 
Nat.  Bank,  97  Tex.  31,  75  S.  W.  7, 
104  Am.  St.  Rep.  835;  Central  Coal  & 
Coke  Co.  V.  Southern  Nat.  Bank,  12 
Tex.  Civ.  App.  334,  34  S.   W.  383. 

27.  Adams  v.  Lambertville  H.  L.  & 
P.  Co.,  84  N.  J.  Eq.  96,  499,  92  Atl.  602. 

[a]  On  sale  of  railroad  property, 
the  purchaser  takes  title  free  from  all 
claims  against  the  receiver.  Howe  v. 
St.  Clair,  8  Tex.  Civ.  App.  101,  27  S. 
W.   800. 

28.  111. — Hooven,  O.  &  E.  Co.  v. 
Burdette,  153  111.  672,  39  N.  E.  1107. 
N.  J. — Eussel  V.  Myers  Excursion  & 
Transfer  Co.,  73  N.  J.  Eq.  192,  67  Atl. 
1016.  N.  Y.— New  v.  Nicoll,  73  N.  Y. 
127,  29  Am.  Eep.  Ill;  Van  Alstyne 
V.  Cook,  25  N.  Y.  489,  496.  S.  O.—Ex 
.parte  Dunn,  8  S.  C.  207,  233. 

[a]  The  Lien  Is  Transferred  to  the 
Proceeds. — Hooven,  0.  &  E.  Co.  v.  Bur- 
dette, 153  111.  672,  39  N.  E.  1107; 
Gillam  v.  Nussbaum,  95  111.  App.  277. 

29.  Fidelity  Title  &  Tr.  Co.  v. 
Schenley  P.  &  H.  Ey.  Co.,  189  Pa.  363, 
42  Atl.  140,  69  Am.  St.  Eep.  815. 

30.  See  supra,  IX,  E,  2. 

31.  Strickland  v.  Nat.  Salt  Co.,  48 
Misc.  172,  88  N.  Y.  Supp.  323. 

32.  Morrison  v.  Lincoln  Sav.  Bank 
&  S.  D.  Co.,  1  Neb.  (Unof.)  449,  96 
N.  W.  230. 
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[a]  Notice  of  sale  should  contain 
a  description  sufficient  to  inform  the 
public  of  the  general  nature  of  the 
property  to  be  sold.  Morrison  v.  Lin- 
coln Sav.  Bank  &  S.  D.  Co.,  1  N»b. 
(Unof.)   449,  96  N.  W.  230. 

33.  Deford  V.  Macwatty,  82  Md. 
168,  33  Atl.  488;  Morrison  v.  Lincoln 
Sav.  Bank  &  S.  D.  Co.,  1  Neb.  (Unof.) 
449,  96  N.  W.   230. 

34.  Ackerman  v.  Aekerman,  50  Neb. 
54,  69  N.  W.  388;  Morrison  v.  Lincoln 
Sav.  Bank  &  S.  D.  Co.,  1  Neb.  (Unof.) 
449,  96  N.  W.  230. 

[a]  'A  Sale  on  a  DiiTerent  Day  Is 
Void. — Ackerman  v.  Ackerman,  50  Neb. 
54,  69  S.  W.  388. 

35.  Nisbet  v.  Great  Northern  Clay 
Co.,  41  "Wash.  107,  83  Pac.  15.  See 
also  Bethlehem  Iron  Co.  v.  Philadel- 
phia E.  Co.,  49  N.  J.  Eq.  356,  23  Atl. 
1077. 

36.  Ga. — Slaughter  v.  Strother,  99 
Ga.  633,  27  S.  E.  764.  Ky.— Leathers 
V.  Kelling's  Trustee,  12  Ky.  L.  Eep. 
92.  Neb. — Ackerman  v.  Aekerman,  50 
Neb.  54,  69  N.  W.  388. 

37.  Horse  Springs  Cattle  Co.  v. 
Schofleld,  9  N.  M.  136,  49  Pac.  954. 

38.  Covington  v.  Hawes-La  Anna 
Co.,  245  Pa.  73,  91  Atl.  514,  Ann. 
C*».  1915D,  1254. 

[a]  Sale  for  a  fractional  part  of 
the  value  of  the  property  as  shown  by 
the  receiver's  inventory  and  appraise- 
ment will  subject  the  receiver  to  be- 
ing surcharged  with  the  difference. 
Covington  v.  Hawes-La  Anna  Co.,  245 
Pa.  73,  91  Atl.  514,  Ann.  Casj  1915D, 
1254. 

39.  V,  S.---McEwen  v.  Harriman 
Land  Co.,  138  Fed.  797,  71  C.   C.  A. 
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b.  The  Receiver  as  Purchaser.  —  Since  a  receiver  must  be  dis- 
interested in  the  performance  of  his  fiduciary  duties,*"  he  is  ordi- 
narily not  permitted  to  sell  to  himself,*^  nor  to  members  of  his  fam- 
ily,** the  property  of  the  estate.  Yet  such  a  sale  has  been  held 
permissible,  when  he  has  paid  full  value,*'  especially  when  made 
with  the  knowledge  and  consent  of  the  interested  parties.** 

7.  Confirmation.  -^  The  general  rules  as  to  confirmation  of  judicial 
sales  apply.*"  The  sale  is  always  subject  to  the  implied  authority 
of  the  court  to  disapprove  or  sanction  it,*°  and  though  a  formal  con- 
firmation has  been  held  not  necessary,  when  the  terms  of  the  order 
have  been  complied  with,*'  it  is  generally  required.*^    The  overruling 


163.  Ariz.— Gila  Bend  R.  ft  I.  Co.  v. 
GUa  Water  Co.,  9  Ariz.  57,  76  Pae. 
990.  G-a. — Collinsville  Granite  Co.  v. 
Phillips,  123  Ga.  830,  51  S.  E.  666. 
Hinn. — Nelson  v.  Jenis,  51  Minn,  108, 
52  N.  W.  1081.  Neb.— Sehaberg  v.  Mc- 
Donald, 60  Neb.  493,  83  N.  W.  737. 
N.  J.— Fish  V.  Potts,  8  N.  J.  Eq.  277. 
N.  Y.— Battershall  v.  Davis,  31  Barb. 
323.  Okla.— Threadgill  v.  Colcord,  16 
Okla.  447,  85  Pae.  703.  Wis. — ^Ander- 
son V.  Chicago  Title,  etc.  Co.,  101  Wis. 
385,  77  N.  W.  710;  Brande  v.  Bond, 
63  Wis.  140,  23  N.  W.  101. 

40.  Ark. — Cook  v.  Martin,  75  Ark. 
40,  87  S.  W.  625,  1024.  La.— /n  re 
Eeceivership  of  Dugdamonia  S.  k  L. 
Co.,  118  La.  242,  42  So.  789.  N.  Y. 
Jewett  V.  Miller,  10  N.  T.  402,  65 
Am.  Dee.  751,  Seld.  Notes  18. 

41.  Ark. — ^Penzel  Gro.  Co.  v.  WU- 
liams,  53  Ark.  81,  13  S,  W.  736.  Oa. 
Carr  v,  Houser,  46  Ga.  477.  Ind. — Her- 
rick  V.  Miller,  123  Ind.  304,  24  N.  E. 
111.  la.— Groeltz  v.  Cole,  128  lotya 
340,  103  N.  W.  977.  Ky.— Tithering- 
ton'B  Admi-.  v.  Hodge,  81  Ky,  286; 
Johnson  v.  Gunter,  6  Bush  534;  Wag- 
ner V.  Sw^ift's  Iron,  etc.  Works,  16  Ky. 
L.  Eep.  273,  26  S.  W.  720.  JA.—In  re 
Sheets  Lumber  Co.,  52  La.  Ann.  1337, 
27  So.  809.  Minn. — Gilbert  v.  Hewet- 
son,  79  Minn.  326,  82  N.  W.  655,  79 
Am.  St.  Eep.  486;  Donahue  c.  Quack- 
enbush,  75  Minn.  43.  77  N.  W.  430. 
N.  Y.— Jewett  «.  Miller,  10  N.  Y.  402, 
65  Am.  Dee.  751,  Seld.  Notes  18.  N.  D. 
Patterson  v.  Ward,  6  N.  D.  609,  72 
N.  W.  1013.  Ore. — Thompson  v.  Hol- 
laday,  15  Ore.  34,  14  Pae.  725.  Pa. 
Covington  v.  Hawes-La  Anna  Co.,  245 
Pa.  73,  91  Atl.  514,  Ann.  Gas.  1915D, 
1254;  Pangburn  v.  American  Vault,  S. 
&  L.  Co.,  205  Pa.  93,  54  Atl.  508.  Wis. 
Harrigan  v.  Gilchrist,  121  Wis.  127,  99 
N.  W,  909. 


[a]  The  sale  is  not  void,  though  th* 
receive!"  is  interested  as  purchaser, 
but  is  voidable  at  the  election  of  the 
beneficiaries.  Ga. — Carr  v.  Houser,  46 
Ga.  477.  la.— Groeltz  v.  Cole,  128  Iowa 
340,  103  N.  W.  977.  Ky.— Tithering- 
ton's  Admr.  v.  Hodgfe,  81  Ky.  286. 
S.  D. — Jackson  v.  First  State  Bank,  21 
S.  D.  484,  113  N.  W.  876.  Wis.— Har- 
rigan V.  Gilchrist,  121  Wis.  127,  363,  99 
N.  W.  909. 

[b]  Receiver  Holds  as  Trustee,  If 
He  purchases. — "The  purchase,  when 
made,  shall  inure  to  the  benefit  of  the 
parties  interested,  and  is  voidable  at 
their  election."  Titherington 's  Admr. 
V.  Hodge,  81  Ky.  286. 

42.  Cook  ».  Martin,  75  Ark.  40,  87 
S.   W.  625,  1024. 

43.  In  re  Eeceivership  of  Dugda- 
monia Shingle  &  Lbr.  Co.,  118  La.  242, 
42  So.  789;  Chandler  v.  Gushing- Young 
Shingle  Co.,  13  Wash.  89,  42  Pae.  548. 

44.  Yetzer  v.  Applegate,  85  Iowa 
121,  52  N.  W.  118;  Patterson  v.  Ward, 
6  N.  D.  609,  72  N.  W.,  1018. 

45.  See  Adams  v.  Lambert  L.  H.  ft 
P.  Co.,  84  N.  J.  Bq.  96,  499,  95  Atl. 
609.  See  generally  16  Standard  Proc. 
786,   et   seq. 

46.  South  Baltimore  B.  &  T.  Co.  v. 
Kirby,  89  Md.  52,  42  Atl,  913;  At- 
torney General  v.  Continental  Life 
Ins.  Co.,  94  N.  Y.  199. 

47.  Files  v.  Brown,  124  Fed.  133, 
59  C.  0.  A.  403;  In  r~e  Denison,  114 
N.  Y.  621,  21  N.  E.  97. 

48.,  Md.— Deford  v.  Maewatty,  82 
Md.  168,  33  Atl.  488.  N.  O.— State  ^ex 
rel.  Atty.-Gen.  v.  Eoanoke  Nav.  Co., 
86  N.  C.  409,  Okla.— See  First  Nat. 
Bank  v.  Colonial  Trust  Co.,  167  Pae. 
985.  Ore. — Northern  Brew.  Co.  v.  Prin- 
cess Hotel,  78  Ore.  453,  153  Pae.  37. 
Pa. — Patterson  v.  Patterson,  207  Pa. 
252,  56  Atl.  442. 
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of  a  motion  to  set  aside  the  sale  amounts  to  a  confirmation.*'  The 
order  of  confirmation  may  be  with  the  proviso  that  the  purchaser 
assume  the  liabilities  incurred  by  the  receiver  in  the  operation  of 
the  property.'" 

8.  Irregularities  in  Sale,  —  The  receiver's  sale  may  be  set  aside 
for  irregularities,  as  in  the  case  of  other  judicial  sales."^ 

The  appropriate  method  of  attacking  irregularities  is  by  motion 
made  to  the  court  ordering  the  sale;'^  an  independent  action  for  such 
purpose  cannot  be  maintained." 

9.  Review.  —  The  order  of  sale  may  generally  be  reviewed  by  a 
direct  appeal  under  the  various  statutes."* 

C.  Eeceiver's  Ceetipicates.  —  In  cases  where  receiver's  cer- 
tificates are  permissible,'^  the  issuance  thereof  is  largely  within  the 
discretion  of  the  court,"'  as  well  as  the  priority  to  be  given  over 
other  indebtedness  of  defendant."'  The  receiver  has  no  power  to 
issue  certificates  binding  the  estate  without  an  order  of  court."'    The 


49.  Farmers'  Hdw.  &  Imp.  Co.  v. 
Thacker,  54  Okla.  425,  153  Pae.  1144. 

50.  See  Hanlon  v.  Smith,  175  Fed. 
192. 

61.  See  Jackson  v.  First  State 
Bank,  21  S.  D.  484,  113  N.  W.  876; 
New  Britain  Mach.  Co.  v.  Watt  (Tex. 
Civ.  App.),  180  S.  W.  624. 

[a]  The  sale  may  be  confirmed  In 
spite  of  irregularities  in  executing  the 
order  of  sale.  Ghirardelli-i;.  Leverone, 
5  Ohio  Dec.  (Reprint)  486;  First  Nat. 
Bank  v.  Colonial  Trust  Co.  (Okla.), 
167  Pac.  985. 

[b]  On  appeal,  a  decree  approving 
the  report  of  receiver  will  not  be  dis- 
turbed because  chancellor  gave  oral 
orders  with  reference  to  part  of  prop- 
erty. Roberts  v.  Letchworth,  127  Ark. 
490,  192  S.  W,  37'5. 

52.  Libby  v.  Rosekrans,  55  Barb. 
(N.  Y.)  202,  219. 

53.  Libby  v.  Rosekrans,  55  Barb. 
(N.  Y.)  202,  219;  Brown  v.  Frost;  10 
Paige  (N.  Y.)  243;  Anderson  v.  Chi- 
cago T.  &  Tr.  Co.,  101  Wis,  385,  77 
N.  W.  710. 

[a]  If  the  order  of  sale  is  pro- 
cured by  fraud,  an  action  may  lie  to 
set  aside  the  sale.  Haokley  v.  Draper, 
60  N.  Y.  88. 

54.  Wenar  v.  Schwartz,  116  La.  151, 
40  So.  599;  First  Nat.  Bank  v.  Bar- 
num  Wire  &  Iron  Works,  58  Mich.  315. 
25   N.   W.   202. 

55.  [a]  For  discussion  of  circum- 
stances under  which  receiver's  cer- 
tificates may  be  issued  as  a  first  lien 
in  the  corpus  of  the  property,  see  TJ.  S. 

Vol.  XXII 


Union  Trust  Co.  v.  Dlinois  M.  R.  Co., 
117  U.  S.  434,  6  Sup.  Ct.  809,  29  L. 
ed.  963.  Oal. — Illinois  Trust  &  Sav. 
Bank  v.  Pacific  Ry.  Co.,  115  Cal.  285, 
47  Pac.  60.  Colo. — International  Tr. 
Co.  V.  United  Coal  Co.,  27  C!olo.  246, 
60  Pac.  621,  83  Am.  St.  Rep.  59.  N.  Y. 
Raht  V.  Attrill,  106  N.  Y.  423,  13  N.  E. 
282,  60  Am.  Rep.  456.  Tex.— Ellis  v. 
Vernon,  etc.  Water  Co.,  86  Tex.  109, 
23  S.  W.  858. 

[b]  "Certificates  of  indebtedness, 
made  by  a  receiver  under  the  direction 
of  the  court,  binds  no  one  personally, 
nor  can  any  action  be  maintained  on 
such  instruments  against  any  one.  Only 
the  fund  or  property  under  the  con- 
trol of  the  court  is  bound."  Turner 
V.  Peoria  &  S.  B.  Co.,  95  111.  134,  35 
Am.  Rep.  144. 

56.  Title  Ins.  &  Trust  Co.  v.  Cali- 
fornia Dev.  Co.,  171  Cal.  227,  152  Eae. 
564. 

57.  Pennsylvania  Steel  Co.  v.  New 
York  City  Ry.  Co.,  161  Fed.  787;  Title 
Ins.  &  Trust  Co.  v.  California  Dev. 
Co.,  171  Cal.  227,  152  Pac.  564. 

58.  U.  S. — Union  Trust  Co.  v.  Chi- 
cago, etc.  R.  Co.,  7  Fed.  513.  111.— New- 
bold  V.  Peoria  &  S.  R.  Co.,  5  111.  App. 
367.  N.  T. — Wesson  v.  Chapman,  77 
Hun  144,  28  N.  Y.  Supp.  431,  59  N.  Y. 
St.  44. 

[a]  No  authority  to  execute  notes 
as  receiver  is  included  in  general 
authority  to  transact  business,  and  the 
only  liability  created  by  such  notes 
is  personal.  Peoria  Steam  Marble 
Works  V.  Hickey,  110  Iowa  276,  81  N. 
W.  473,  §0  Am,  St.  Rep.  296. 
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court  will  determine  the  terms  of  the  certificates.'"'  Notice  to  all  in- 
terested parties,  with  an  opportunity  for  a  hearing,  should  be  given 
before  the  receiver's  certificates  are  issued,""  but  an  opportunity 
to  contest  before  enforcement  supplies  lack  of  notice."^  The  petition 
of  the  receiver  for  leave  to  issue  his  certificates  may  be  amended 
nunc  pro  tunc  to  correct  omissions  necessary  to  preserve  priority.'"' 
An  order  directing  the  receiver  to  borrow  money  and  issue  re- 
ceiver's certificates  therefor,  is  a  final  decree  from  which  an  appeal 
may  be  taken.^^ 

D.  Presentation,  Allowance  and  Payment  of  Claims.  —  All 
claims  presented  against  one  whose  property  is  in  the  hands  of  a 
receiver,  must  be  submitted  to  the  court  in  which  the  receivership 
proceedings  are  pending,  for  its  approval,  before  any  payment  upon 
them  from  the  assets  can  be  ordered.''^  Under  this  rule  judgments 
obtained  in  other  courts  must  be  presented  for  approval  and  pay- 
ment, to  the  court  having  custody,"^  and  they  may  be  so  presented 
by  motion, "^  or  application  fo"  an  order  directing  the  receiver  to 


59.  Pennsylvania  Steel  Co.  v.  New 
York  City  By.  Co.,  161  Fed.  787. 

60.  U.  S.— Bibber- White  Co.  v. 
White  Eiver  V.  Elect.  B.  Co.,  115  Fed. 
786,  53  C.  C.  A.  282;  Farmers'  Loan 
&  Trust  Co.  V.  Centralia  &  C.  B.  Co., 
96  Fed.  636,  37  C.  C.  A.  528.  Ala. 
Meyer  v.  Johnston,  53  Ala.  237.  N.  Y. 
Baht  V.  Attrill,  106  N.  Y.  423,  13  N.  E. 
282,  60  Am.  Eep.  456.  Pa. — In  re 
Cort,  7  Pa.  Dist.  536.  S.  C. — State 
17.  Port  Boyal,  etc.  B.  Co.,  45  S.  C. 
464,  23  S.  E.  380;  Ex  parte  Mitchell, 
12  8.  C.  83.  Va.— Osborne  v.  Big  Stone 
G.  C.  Co.,  96  Va.  58,  30  S.  E.  446. 

[a]  The  power  to  authorize  the  re- 
ceiver to  borrow  money  for  mainte- 
nance and  give  a  prior  lien  therefor, 
exists  without  consent  of  or  notice  to 
interested  persons,  though  such  action 
is  subject  to  review.  Central  Trust 
Co.  of  N.  Y.  V.  Pittsburgh,  S.  &  N. 
E.  Co.,  223  N.  Y.  347,  119  N.  E.  565. 

61.  TJ.  S. — See  Union  Trust  Co.  v.  Illi- 
nois Midland  E.  Co.,  117  U.  S.  434,  6 
Sup.  Ct.  809,  29  L.  ed.  963;  Boyal  Trust 
Co.  V.  Washburn,  B.  &  I.  E.  E.  Co., 
120  Fed.  11,  57  C.  C.  A.  31;  Farmers' 
L.  A  T.  Co.  V.  Centralia,  etc.  E.  Co., 
96  Fed.  636,  37  C.  C.  A,  528.  Colo. 
Belknap  Sav.  Bank  v.  Lamar  Land, 
etc.  Co.,  28  Colo.  326,  64  Pae;  212.  Tex. 
International  &  G.  N.  B.  Co.  v.  Cool- 
idge,  26  Tex.  Civ.  App.  595,  62  S.  W. 
1097. 

62.  Central  Trust  Co.  v.  Pittsburgh, 
S.  &  N.  E.  Co.,  93  Misc.  194,  156 
N.  Y.  Supp.  1033. 

63.  In  re  Farmers'  Lo»n   &  Trust 


Co.,  129  U.  S.  206,  9  Sup.  Ct.  265,  32 
L.  ed.  656;  Texas  Co.  v.  International 
&  G.  N.  By.  Co.,  237  Fed.  921,  150 
C.  C.  A.  571. 

64.  U.  S. — Pennsylvania  Steel  Co.  v. 
New  York  City  By.  Co.,  161  Fed.  786. 
Conn. — Barber  v.  International  Co.,  74 
Conn.  652,  51  Atl.  857,  92  Am.  St.  Bep. 
246.  Mass.  —  Attorney-General  v. 
American  Legion  of  Honor,  196  Mass. 
151,  81  N.  E.  966.  N.  Y.— Einn  v. 
Astor  Fire  Ins.  Co.,  59  N.  Y.  143. 

65.  U.  S.— Gilmore  v.  Herrick,  93 
Fed.  525;  Pitkin  v.  Cowen,  91  Fed. 
599.  Mass.  —  Attorney-General  v. 
American  Legion  of  Honor,  196  Mass. 
151,  81  N.  E.  966.  Tex.— Andrews  v. 
Bice   (Tex.  Civ.  App.),  198  S.  W.  666. 

[a]  "When  the  claim  is  litigated  in 
the  state  court,  if  it  results  in  a  judg- 
ment in  favor  of  the  plaintiff,  then  his 
claim  must  be,  presented  to  this  court, 
as  the  court  in  which  the  receiver  was 
appointed;  and  this  court,  under  the 
last  clause  of  section  3,  will  determine 
the  place  and  rank  of  such  claim  in 
the  distribution  of  the  property  in  the 
hands  of  the  receiver."  Pitkin  v. 
Cowen,  91  Fed.   599. 

[b]  Judgments  are  not  provable  as 
such  when  obtained  against  the  defend- 
ant, in  other  jurisdictions,  without  an 
order  that  such  judgment  shall  estab- 
lish the  claimant's  right  to  share  in 
the  assets.  Attorney-General  v. 
American  Legion  of  Honor,  196  Mass. 
151,  81  N.  E.  966. 

66.  Barber  v.  International  Co.,   74 
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make  payment,*''  or  in  such  manner  as  the  court  provides  for  in  its 
orders."'  It  is  for  the  court  to  determine,  by  order,  the  time  when 
claims  shall  be  presented."*  The  administration  of  the  fund  may  be 
wound  up  in  a  speedy  manner  without  waiting  for  the  lapse  of  all 
possible  claims  through  the  running  of  the  statute  of  limitations,^" 
and  the  court  may  in  its  discretion  refuse  to  direct  the  receiver  to 
retain  a  sufScient  sum  to  await  the  determination  of  an  action  by 
the  petitioner  in  another  court.'^ 

By  statute  it  is  sometimes  made  the  duty  of  the  receiver  of  an 
insolvent  corporation  -to  settle  claims  against  it.''^ 

In  chancery  receiverships,  the  order  may  require  creditors  to  come 
in  and  prove  their  claims  before  a  master  or  referee,'^  or  before  the 
receiver,^*  or  by  intervention,'^  or  by  such  method  as  the  court  may 
designate  in  its  order;'"  and  the  usual  practice  is  to  enter  an  order 
requiring  all  claims  to  be  filed  and  proved  within  a  limited  time." 


Conn.  652,  51  Atl.  857,  92  Am.  St.  Eep. 
246. 

67.  Guarantee  Trust  &  S.  D.  Co.  «. 
Philadelphia,  E.  &  N.  E.  E.  Co.,  31 
App.  Dlv.  511,  52  N.  Y.  Supp.  116. 

[a]  The  petition  for  payment  of  a 
claim  must  allege  that  the  receiver  has 
funds.  Empire  Distilling  Co.  v.  Me- 
Nulta,  77  Fed.  700,  23  C.  C.  A.  415. 

68.  Hanlon  «.  Smith,  175  Fed.  192; 
Pennsylvania  Steel  Co.  v.  New  York 
City  By.  Co.,  161  Fed.  786. 

69.  XT.  S.— United  States  Trust  Co. 
V.  New  Mexico,  183  U.  S.  535,  22  Sup. 
Ct.  172,  46  L.  ed.  315.  Conn.— Barber 
V.  International  Co.,  74  Conn.  652,  51 
Atl.  857,  92  Am.  St.  Eep.  246.  Md. 
Penniman  v.  Cole,  41  Md.  609. 

[a]  "The  stage  of  the  cause  at 
which  all  or  any  of  them  shall  be 
submitted  is  to  be  determined  by  the 
court."  Barber  v.  International  Co., 
74  Conn.  652,  51  Atl.  857,  92  Am.  St. 
Eep.   246. 

70.  Porter  v.  Sabin,  149  TJ.  S.  473, 
13  Sup.  Ct.  1008,  37  L.  ed.  815;  Smith 
V.  Jones  Lumb.  &  Merc.  Co.,  200  Fed. 
647. 

71.  Pennsylvania  Steel  Co.  v.  New 
York  City  Ey.  Co.,  229  Fed.  120,  143 
C.  C.  A.  396. 

72.  St.  Paul  Title  Ins.  Co.  v.  Diag- 
onal Coal  Co.,  95  Iowa  551,  64  N.  W. 
606;  Einn  v.  Astor  Fire  Ins.  Co.,  59 
N.  Y.  143;  Attorney-General  v.  Life  & 
Fire  Ins.  Co.,  4  Paige  (N.  Y.)  224. 

73.  V.  S.— Gay  Mfg.  Co.  «.  Gittings, 
53  Fed.  45,  3  C.  C.  A.  422;  PennByl- 
vania  Steel  Co.  v.  New  York  City  Ey. 
Co.,  161  Fed.  786;  New  York  Security 
&  Trust  Co.  V.  Lombard  Inv.  Co.,  73 
Fed.  537.    N.  0.— Bank  of  Washington 
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V.  Creditors,  80  N.  C.  9.  B.  I.— In  r< 
Eddy's  Petition,  15  E.  L  474,  8  Atl. 
694. 

[a]  This  proceeding  "is  a  substi- 
tute for  separate  suits  at  law  on  each 
of  these  claims."  Gay  Mfg.  Co.  v. 
Gittings,  53  Fed.  45,  3  C.  C.  A.  422. 

[b]  Any  creditor  not  a  party  may 
come  in  and  present  his  claim  and  sub- 
mit to  the  jurisdiction  of  the  court 
under  an  order  for  the  presentation  of 
claims.  In  r«  City  Bank  of  Buffalo, 
10  Paige   (N.  Y.)   378. 

74.  Arnold  v.  Penn,  11  Tex.  Civ. 
App.  325,  32  S.  W.  353;  Litzenberger 
V.  Jarvis-Conklin  Trust  Co.,  8  Utah 
15,  28  Pac.  871. 

75.  Central  Coal  &  Coke  Co.  v. 
Southern  Nat.  Bank,  12  Tex.  Civ.  App. 
334,  34  S.  W.  383;  Dillingham  v.  Kel- 
ley,  8  Tex.  Civ.  App.  113,  27  S.  W. 
806. 

76.  Hanlon  v.  Smith,  175  Fed.  192. 

77.  Smith  v.  Jones  Lumb.  &  Mere. 
Co.,  200  Fed.  647:  Pine  Lake  Iron  Co. 
V.  La  Fayette  Car  Works,  53  Fed. 
853;  Mercantile  Trust  Co.  v.  Pitts- 
burgh &  W.  Ey.  Co.,  29  Fed,  732; 
Dillingham  v.  Kelley,  8  Tex.  Civ.  App. 
113,  27  S.  W.  806. 

[a]  Status  of  Claim.— (1)  "The 
party  proving  must  have  not  only  a 
cause  of  action,  but  a  right  of  action." 
Gay  Mfg.  Co.  v.  Gittings,  53  Fed.  45, 
3  C.  C.  A.  422.  See  also  New  York 
Security  &  Ttmt  v.  Lombard  Inv.  Co., 
73  Fed.  537.  (2)  A  claim  not  recover- 
able at  law  or  in  equity,  should  not  be 
allowed  by  the  receiver.  Attorney- 
General  V.  Life  &  Fire  Ins.  Co.,  4  Paiee 
(N.  y.)  224.  ^ 
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Courts  have  the  power  to  make  such  orders,  limiting  the  time  in 
which  a  claimant  may  come  into  the  court  of  the  receivership  for 
relief/*  but  such  an  order  is  not  binding  as  a  bar  to  a  claim  of  a 
person  over  whom  the  court  has  no  jurisdiction,'*  nor,  by  entering 
an  order  to  that  effect,  can  the  federal  court  force  the  abandonment 
of  actions  in  the  state  court  filed  by  right  of  the  federal  statute.*" 
Where  there  is  no  fund,  or  sale  of  the  property,  or  judgment  in 
rem,  an  order  to  present  a  claim  within  a  certain  time  does  not  bind 
one  not  a  party  nor  brought  into  court  in  any  manner,*^  but  if  the 
property  goes  to  sale  and  there  is  a  fund  for  distribution,  upon  notice 
appropriate  to  proceedings  in  rem,  claimants  may  be  bound  so  far 
as  their  right  to  participate  in  that  fund  is  concerned.*^  If  persons 
who  have  had  due  notice  do  not  present  their  claims  in  the  time 
specified,  they  will  be  barred  from  presenting  them  in  the  receiver- 
ship action,*^  and  are  remitted  to  such  other  remedies  as  may  be 
within  their  reach.**  However,  the  time  may  be  extended,  for  suffi- 
cient reason,*'''  on  proper  application,**  unless  there  has  been  a  dis- 
tribution of  the  fund.*'     Great  liberality  is  exhibited  in  extending 


78.  Texas  &  P.  Ey.  Co.  v.  Johnson, 
151  U.  8.  81,  14  Sup.  Ct.  250,  38  L. 
ed.   81. 

79.  Texas  &  P.  Ey.  Co.  v.  Johnson, 
151  U.  S.  81,  14  Sup.  Ct.  250,  38  L. 
ed.  81  {aUkming  76  Tex.  421,  13  S.  W. 
463,  18  Am.  St.  Eep.  60);  Central  Coal 
&  Coke  Co.  V.  Southern  Nat.  Bank, 
12  Tex.   Civ.  App.  334,  34  S.  W.  383. 

80.  Gableman  v.  Peoria,  etc.  E.  Co., 
179  U.  S.  335,  21  Sup.  Ct.  171,  47 
L.  ed.  220;  Smith  v.  Jones  Lumb.  & 
Merc.  Co.,  200  Fed.  647;  Texas  &  Pac. 
Ey.  Co.  V.  >  Johnson,  76  Tex.  421,  13 
S.  W.  463,  18  Am.  St.  Eep.  60.  See 
infra,  XI,  A,  3,  a. 

81.  Texas  &  P.  Ey.  Co.  v.  Johnson, 
151  U.  S.  81,  14  Sup.  Ct.  250,  38  L. 
ed.  81. 

•82.  Texas  k  P.  Ey.  Co.  v.  Johnson, 
151  U.  S.  81,  14  Sup.  Ct.  250,  38  L. 
ed.  81. 

83.  XT.  S.— Halsted  v.  Forest  Hill 
Co.,  109  Fed.  820.  N.  J.— Leo  v.  Green, 
52  N.  J.  Bq.  1,  28  Atl.  904.  N.  T. 
Franklin  Trust  Co.  v.  iTorthern  A.  E. 
Co.,  11  App.  Div.  249,  42  N.  Y.  Supp. 
211;  In  re  Harmony  In«.  Co.,  9  Abb. 
Pr.  (N.  S.)  347.  Tex.— Dillingham  v. 
Kelley,  8  Tex.  Civ.  App.  113,  27  8.  W. 
806. 

84.  Texas  k  P.  Ey.  Co.  v.  Johnson, 
151  tr.  S.  81,  14  Sup.  Ct.  250,  38  L. 
ed.  81, 

85.  K.  J. — Blake  v.  Domestic  MIg. 
Co.  (N.  J.  Eq.),  41  Atl.  376;  Grinnell 
V.  Merchants'  Ins.  Co.,  16  N.  J.  Eq. 
283,      N,  T. — People  v.  Security  Life 


Ins.  &  Ann.  Co.,  78  N.  Y.  114,  34  Am. 
Eep.  522.  N.  C— Bank  of  Waahington 
V.  Creditors,  80  N.  C.  9.  R.  I. — In  re 
Eddy's  Petition,  15  E.  I.  474,  8  Atl. 
694. 

[a]  No  raview  of  discretion  in  ex- 
tending time,  can  be  had.  People  v. 
Security  Life  Ins.  k  Ann.  Co.,  78  N.  Y. 
114,  34  Am.  Eep.  522;  In  re  Harmony 
F.  k  M.  Ins.  Co.,  45  N.  Y.  310. 

[b]  The  order  does  not  vest  In 
creditors  a  right  to  such  pro  rata  part 
of  the  fund  as  the  accounts  indicated 
at  the  expiration  of  the  time  fixed  by 
the  court  in  which  to  file  the  claims. 
Grinnell  v.  Merchants'  Ins.  Co.,  16  N. 
J.  Eq.  283. 

86.  People  v.  Security  Life  Ins.  k 
Ann,  Co.,  78  N.  Y.  114,  34  Am.  Eep. 
522;  In  re  Ziegler,  98  App.  Div.  117, 
90  N.  Y.   Supp.   681. 

[a]  Application  must  show  excuse, 
to  be  supported  by  satisfactory  proof, 
for  failing  to  prove  claim  before 
referee  within  prescribed  time.  In  re 
Ziegler,  98  App.  Div.  117,  90  N,  Y. 
Supp.  681. 

[bj  Rehearing  after  expiration  of 
time  to  present  claims,  may  be  allowed 
on  a  rejecte,d  claim.  People  v.  Eeming- 
ton  &  Sons,  45  Hun  (N.  Y.)  347. 

87.  La.— Jn  re  Pelican  Saw-Mill  & 
Mfg.  Co.,  50  La.  Ann.  404,  23  So.  363. 
Md. — Keene  «.  Gaehle,  56  Md.  343. 
N.  J.— Wall  V.  Young,  54  N,  J.  Bq. 
24,  33  Atl.  526.  N.  T.— Jn  re  Ziegler, 
98  App.  Div.  117,  90  N.  Y.  Supp.  681. 
R.  I. — ^Insurance  Comr.  v.   Commercial 
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the  time,  when  the  failure  to  file  within  the  prescribed  time  is  ex- 
cused.'* When  claims  have  been  referred  to  a  master  or  auditor 
for  determination,  the  procedure  is  the  same  as  in  other  cases  of 
reference.*'  Claims  must  be  established  by  sufficient  proof,'"  and 
the  referee  or  master  will  report  to  the  court  his  findings  on  the 
claims.'^  Ordinarily  any  creditor  whose  claim  would  be  affected  may 
contest  a  claim  filed  by  another  creditor.'^  Application  may  be  made 
to  court  to  determine  a  disputed  claim  allowed  by  the  receiver,'*  or 
rejected  by  him,'*  and  the  court  may  then  refer  the  claim  to  a 
referee,"  or  suit  may  be  filed  on  a  claim  re.iected  by  the  receiver." 
The  discharge  of  the  receiver  does  not  deprive  the  court  of  jurisdiction 
cf  claims  presented  by  petition  or  intervention,'^  but  an  order  re- 
serving jurisdiction  over  claims  presented,  does  not  give  jurisdiction 
ever  those  not  presented  to  it.'*  Claims  due  for  current  expenses 
in  carrying  on  a  business  may  be  paid  out  of  earnings  without  wait- 


M.  Ins.  Co.,  20  E.  I.  7,  36  Atl.  930; 
In  re  Eddy's  Petition,  15  E.  I.  474, 
8    Atl.    694. 

88.  McDonald  v.  Aetna  Indem.  Co., 
9]  Conn.  359,  100  Atl.  32;  Central  Coal 
&  Coke  Co.  V.  Southern  Nat.  Bank,  12 
Tex.  Civ.  App.  334,  34  S.  W.  383. 

89.  Pennsylvania  Steel  Co.  v.  New 
York  City  Ey.  Co.,  161  Fed.  786.  See 
generally  the  title   "References." 

[a]  "The  master  will  make  up  a 
calendar,  and  give  proper  notice  to 
claimants."  Pennsylvania  Steel  Co.  v. 
New  York  City  Ey.  Co.,  161  Fed.  786. 

90.  XJ.  S. — Pennsylvania  Steel  Co.  v. 
New  York  City  Ey.  Co.,  161  Fed.  786. 
N.  J. — Meding  v.  Todd,  56  N.  J.  Eq. 
820,  41  Atl.  222.  Tex.— Arnold  «. 
Penn,  11  Tex.  Civ.  App.  325,  32  S.  W. 
353. 

[a]  Manner  of  Iiiquidating. — "As 
each  claim  is  reached  in  its  order  he 
(the  master)  will  proceed  to  liquidate. 
If  a  judgment  sustaining  it  is  pre- 
sented, he  will  liquidate  in  conformity 
thereto.  If  no  judgment  is  presented, 
he  will  liquidate  on  such  evidence  as 
may  be  produced  before  him  by  claim- 
ant and  defendant.  If  the  claimant 
presents  no  evidence,  he  will  liquidate 
on  defendant's  proofs.  If  no  evidence 
at  all  is  presented,  he  will  report  that 
fact  to  the  court,  showing  that  notice 
to  liquidate  was  duly  given,  and  stat- 
ing that  the  claim  is  disallowed  for 
the  reason  that  there  is  nothing  to 
show  its  validity."  Pennsylvania 
Steel  Co.  V.  New  York  City  Ey.  Co., 
161  Fed.  786. 

91.  U.  S.— Pennsylvania  Steel  Co.  v. 
New  York  City  Ey.  Co.,  161  Fed.  786. 
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N.  Y. — Austin  v.  Eowdon,  42  N.  Y. 
155.  Utali. — Litzenberger  «.  Jarvis- 
Conklin  Trust  Co.,  8  Utah  15,  28  Pac. 
871. 

92.  La.— Jn  re  Sheets  Lbr.  Co.,  104 
La.  771,  29  So.  328.  N.  J.— Krause  v. 
Maliga  Glass  &  Mfg.  Co.   (N.  J.  Eq.), 

21  Atl.  932.  Tex.— Fagan  v.  Boyle 
Ice  Mach.  Co.,  65  Tex.  324.  Wash. 
Thompson  v.  Huron  Lbr.  Co.,  4  Wash. 
600,  30  Pac.  741,  31  Pac.  25. 

93.  In  re  United  Mut.  Fire  Ins.  Co., 

22  E.  I.  108,  46  Atl.  273. 

[a]  Allowance  by  Beceiver  Not  a 
Judgment. — An  allowance  of  a  claim 
l)y  a  receiver  has  not  the  concluBive 
force  of  ,a  judgment,  and  the  receiver 
may  later  disallow  it,  for  cause,  unless 
some  right  would  be  lost  thereby,  in 
which  ease  the  matter  should  be  re- 
ferred to  the  court  for  determination. 
In  re  United  Mut.  Fire  Ins.  Co.,  22 
E.  I.  108,  46  Atl.  273. 

94.  Norfleet  v.  Tarboro  Cotton  Fac- 
tory, 172  N.  C.  833,  89  S,  E.  785. 

95.  Attorney-General  v.  Life  &  Fire 
Ins.   Co.,   4  Paige    (N.   Y.)    224. 

96.  Bank  of  Bethel  v.  Nat.  Pahqui- 
oque  Bank,  14  Wall.  (U.  S.)  383,  20 
L.  ed.  840;  Arnold  v.  Penn,  11  Tex. 
Civ.  App.  325,  32  S.  W.  353. 

[a]  Failure  to  make  proof  before 
receiver  does  not  bar  the  right  to  sue 
on  the  claim.  Arnold  v.  Penn,  11  Tex. 
Civ.  App.  325,  32  S.  W.  353. 

97.  Kansas  City,  M.  &  O.  Ey.  Co. 
V.  Latham  (Tex.  Cir.  App.),  182  S.  W. 
717. 

98.  Kansas  City,  M.  &  O.  Ey.  Co. 
«.  Latham  (Tex.  Civ.  App.),  182  S.  W. 
717. 
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ing  for  final  determination  of  the  receivership,®*  but  the  authority  to 
pay  out  receivership  funds  must  always  be  contained  in  some  order 
of  the  court,  to  insure  the  allowance  of  such  amounts  in  the  receiver's 
account.^  and  if  funds  are  disbursed  without  such  order,  or  the  sub- 
sequent approval  of  the  court,  they  will  be  disallowed  in  the  ac- 
count.^ Taxes  are  paid  on  direct  order  of  the  court.^  The  court 
will  classify  judgments  and  claims,*  or  refer  them  to  a  master  for 
classification,^  before  directing  payment  or  distribution.  Claims 
against  successive  receivers  have  the  same  standing  as  those  against 
the  original.*  Written  denials  of  priority  in  receivership  proceedings 
is  unnecessary.''  Determination  of  priority  of  claims  may  be  a  mixed 
question  of  law  and  fact.*  An  order  directing  paymant  and  dis- 
tribution cannot  be  collaterally  attacked.* 

Interest.  —  The  equity  rule  is  followed  as  to  the  allowance  of  in- 
terest,^" and  when  allowed  it  is  usually  calculated  only  to  the  date 


99.  U.  S. — Cowdrey  v.  Galveston  E. 
R.  Co.,  1  Woods  331,  6  Fed.  Cas.  No. 
3,293  {aprmed  in  11  Wall.  459,  20  L. 
ed.  199);  Texas  Co.  «.  International  & 
G.  N.  E.  Co.,  237  Fed.  921,  150  C.  C. 

A.  571 J  United  States  Trust  Co.  v.  New 
York,  W.  S.  &  B.  E.  Co.,  25  Fed.  797. 
See  Burnham  v.  Bowen,  111  U.  S.  776, 
4  Sup.  Ct.  675,  28  L.  ed.  596.  Dl. 
Gillam  v.  Nussbaum,  95  111.  App.  277. 
N.  Y. — Guarantee  Trust  &  S.  D.  Co.  v. 
Philadelphia,  E.  &  N.  B.  E.  Co.,  31 
App.  Div.  511,  52  N.  Y.  Supp.  116. 
Tex. — International  &  G.  N.  E.  Co.  v. 
Herndon,  11  Tex.  Civ.  App.  465,  33 
S.  W.  377. 

[a]  The  report  of  the  receiver  is 
proof  of  claims  reported  by  him, — he 
being  the  authorized  officer  of  the 
court.  Welch  v.  Eenshaw,  14  Colo. 
App.  526,  59  Pae.  967.  Compare  Pel- 
ton  V.  Felton,  47  W.  Va,  27,  34  S.  E. 
753. 

1.  IT.  S. — See  Union  Trust  Co.  v. 
Souther,  107  U.  S.  591,  2  Sup.  Ct.  295, 
27  L.  ed.  488.  G*. — Akers  v.  Veal,  66 
Ga.  302.  Ky. — Johnson  v.  Gunter,  6 
Bush  534.  Mo. — Hospes  v.  Almstedt, 
13  Mo.  App.  270.  JX.  Y.— Devendorf  v. 
Dickinson,  21  How.  Pr.  275.  Pa. 
Schwartz  v.  Keystone  Oil  Co.,  153  Pa. 
283,  25  Atl.  1018.  Tex.— International 
&  G.  N.  E.  Co.  V.  Herndon,  11  Tex. 
Civ.  App.  465,  33  S.  W.  377. 

2.  International  &  G.  N.  E.  Co.  v. 
Herndon,    11    Tex.    Civ.    App.    465,    33 

B.  W.  376.    See  infra,  IX,  F. 

3.  U.  S. — Bear  Eiver  Paper  &  Bag 
Co.  V.  City  of  Petoskey,  241  Fed.  53, 
154  C.  C.  A.  53;  Spring  Val.  Water 
Co.  V.  City  &  County  of  San  Francisco, 
225  Fed.  728,  140  C.  C.  A.  209;  Spencer 


V.  Babylon  E.  Co.,  233  Fed.  803.  Ga. 
Empire  Cotton  Oil  Co.  v.  Park,  95  S. 
E.  216.  N.  Y.— Guarantee  Trust  &  S. 
D.  Co.  V.  Philadelphia,  E.  &  N.  E.  E. 
Co.,  31  App,  Div.  511,  52  N.  Y.  Supp. 
116. 

4.  Gilmore  v.  Herrick,  93  Fed.  525; 
Pitkin  V.  Cowen,  91  Fed.  599;  Craw- 
ford V.  Seattle  E.  &  S.  Ey.  Co.,  97 
Wa«h.  651,  167  Pac.  44. 

6.  New  York  Security  &  Trust  Co. 
V.  Lombard  Inv.   Co.,  73  Fed.   537. 

[a]  Preference  May  Be  Discretion- 
ary.— A  preference  may  be  given,  in 
the  court's  discretion,  to  a  claim  for 
operating  expense  which  arose  before 
the  receivership.  Central  Trust  Co.  v. 
Chicago,  A.  &  N.  Ey.  Co.,  232  Fed. 
936. 

6.  State  V.  Port  Eoyal  &  Augusta 
Ey.  Co.,  84  Fed.  67;  Knickerbocker  v. 
Benes,  195  111.  434,  63  N.  E.  174. 

7.  Crawford  v.  Seattle  E.  &  S.  Ey. 
Co.,  97  Wash.  651,  167  Pac.  44. 

[a]  Claims  are  adjusted  upon  the 
circumstances  of  each,  and  not  upon 
admissions  of  priority  by  the  receiver. 
Crawford  v.  Seattle  E.  &  S.  Ey.  Co., 
97  Wash.  651,  167  Pac.  44. 

8.  Crawford  v.  Seattle  R.  &  S.  Ry. 
Co.,  97    Wash.   651,  167  Pac.   44. 

9.  New  Britain  Mach.  Co.  v.  Watt 
(Tex.  Civ.  App.),  180  S.  W.  624. 

10.  Pennsylvania  Steel  Co.  v.  New 
York  City  Ey.  Co.,  198  Fed.  778,  117 
C.  C.  A.  560. 

[a]  On  stay  of  payment,  by  order 
of  the  court,  interest  is  not  allowed 
pending  the  stay,  since  the  delay  is 
the  act  of  the  law.  Grand  Trunk  E. 
Co.  V.  Central  Vt.  E.  Co.,  91  Fed.  569. 
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of  the  appointment  of  the  receiver.^^ 

E.  Compensation  foe  Receiveb  and  His  Counsel.  —  1.  Com- 
pensation of  Receiver.  —  a.  How  Fixed.  —  Except  where  controlled 
by  statute,^^  the  amount  of  the  receiver's  compensation  is  a  matter 
within  the  discretion  of  the  court  having  custody,^^  though  it  is  not 
subject  to  an  arbitrary  determination.^*     The  circumstances  of  the 


11.  Thomas  v.  Western  Car  Co.,  149 
U.  S.  95,  13  Sup.  Ct.  824,  37  L.  ed. 
663:  Tredegar  v.  Seaboard  Air  Line  R. 
Co.,  183  Fed.  289,  105  C.  C.  A.  Ml; 
Chemical  Nat.  Bank  v.  Armstrong,  59 
Fed.  372,  8  C.  C.  A.  155,  28  L.  R.  A. 
231;  Solomons  V.  American  Bldg.  &  L. 
Assn.,  116  Fed.  676;  New  York  Security 
&  Trust  Co.'  V.  Lombard  Inv.  Co.,  73 
Fed.  537.  See  Richmond  v.  Irons,  121 
U.  S.  27,  64,  7  Sup.  Ct.  788,  30  L.  ed. 
864;  Home  Sav.  Bank  v.  Peirce,  156 
Mass.  307,  31  N.  E.  483. 

[a]  "This  rule  is  based  upon  tho 
principle"  that  the  delay  is  the  act 
of  the  law  and  not  of  the  insolvent 
debtor.  Pennsylvania  Steel  Co.  v.  New 
York  City  Ry.  Co.,  198  Fed.  721,  742, 
117  C.  C.  A.  503. 

[b]  The  rule  "furnishes  no  reason 
for  forfeiting  the  claim  of  a  creditor 
which  only  becomes  fixed  in  the  course 
of  such  delay."  Pennsylvania  Steel 
Co.  V.  New  York  City  Ey.  Co.,  198  Fed. 
721,  742,  117  C.  C.  A.  503. 

12.  Ky. — Spears  v.  Thomas,  24  Ky. 
L.  Rep.  1154,  70  S.  W.  1060.  La.— Barry 
V.  American  White  Lead  Works,  107 
La.  236,  31  So.  733.  Minn.— Beeves  v. 
Hastings,  61  Minn.  254,  63  N.  W.  633. 
N.  y.  —  Attorney-General  v.  North 
Amer.  Life  Ins.  Co.,  26  Hun  294;  Van 
Buren  v.  Chenango  Co.  Mut.  Ins.  Co., 
12  Barb.  671. 

[a]  The  court  may  Increase  the 
statutory  allowance  when  the  receiv- 
er's services  are  valuable  and  the 
compensation  prescribed  is  inadequate. 
Spears  v.  Thomas,  24  Ky.  L.  Rep.  1154, 
70  S.  W.  1060;  Sherley  v.  Mattingly, 
21  Ky.  L.  Rep.  289,  51  S.  W.  189. 

13.  Ala. — Magee  v.  Cowperthwaite, 
10  Ala.  966.  Ark.— State  v.  Gibson, 
21  Ark.  140.  Colo. — Welch  v.  Renshaw, 
14  Colo.  App.  526,  59  Pac.  967.  D.  C. 
C*ke  V.  Woodbury,  3  App.  Cas.  60.  Ga. 
Hall  V.  Stulb,  126  Ga.  521,  55  S.  B. 
172.  111.— Culver  v.  Allen  Med.,  etc. 
Assn.,  206  111.  40,  69  N.  E.  53.  Ind. 
McBride  v.  Coleman  (Ind.  App.),  119 
N.  E.  152.  Mich. — See  Campau  v.  De- 
troit   Driv.    Club,    144    Mich.    80,    107 
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N.  W.  1063.  Minn. — State  ex  rel.  Pope 
V.  Germauia  Bank,  103  Minn.  129,  114 
N.  W.  651.  Miss. — Lichtenstein  v. 
Dial,  68  Miss.  54,  8  So.  272.  Neh. 
State  V.  Nebraska  Sav.  &  Exch.  Bank, 
61  Neb.  496,  85  N.  W.  391.  Ore. 
Martin  v.  Martin,  14  Ore.  165,  12  Pac. 
234.  S.  O.— Mann  v.  Poole,  48  S.  C. 
154,  26  S.  B.  229.  Tenn.— Stretch  v. 
Gowdey,  3  Tenn.  Ch.  565.  Utai. 
United  States  v.  Church  of  Jesus 
Christ,  6  Utah  9,  72,  21  Pac.  503,  524. 
Wash. — Chandler  v.  Cushing- Young  8. 
Co.,  13  Wash.  89,  42  Pac.  548.  W.  Va. 
Weigand  v.  Alliance  Supply  Co.,  44  W. 
Va.  133,  28  S.  E.  803;  Crumlish's  Admr. 
V.  Shenandoah  Val.  E.  Co.,  40  W.  Va. 
627,  22  S.  E.  90.  Wis.— Union  Nat. 
Bank  v.  Mills,  103  Wis.  39,  79  N.  W. 
20.  Wyo. — Kilpatrick  v.  Horton,  15 
Wyo.  501,  89  Pac.  1035. 

[a]  "In  the  absence  of  any  legis- 
lation regulating  the  receiver's  salary 
or  compensation,  the  matter  is  left  en- 
tirely to  the  determination  of  the  court 
from  which  he  derives  his  appoint- 
ment." Stuart  V.  Boulware,  133  U.  S. 
78,  10  Sup.  Ct.  242,  33  L.  ed.  568. 
Quoted  in  Elk  Fork  Oil  &  Gas  Co.  v. 
Foster,  99  Fed.  495,  39  C.  C.  A.  615. 

[b]  Orders  allowing  compensation 
are  purely  administrative,  and  are  sub-" 
ject  to  disallowance  or  change  with 
the  development  of  the  administration. 
Hume  V.  Myers,  242  Fed.  827,  155  C.  C. 
A.  415. 

[e]  The  compensation  of  an  ancil- 
lary receiver  is  fixed  by  the  court  ap- 
pointing him.  Doe  v.  Northwestern 
Coal  &  T.  Co.,  78  Fed.  62. 

[d]  The  clerk  cannot  determine  the 
amount  of  the  receiver's  compensa- 
tion. Cutter  V.  Pollock,  4  N.  D.  205, 
59  N.  W.  1062,  50  Am.  St.  Rep.  644, 
25  L.  R.  A.  377. 

14.  Mason  V.  Pewabie  Min.  Co.,  153 
V.  8.  361,  14  Sup.  Ct.  847,  38  L.  ed, 
745;  Buggies  v.  Patton,  143  Fed.  312, 
74  C.  C.  A.  450;  In  re  Michigan  Cent. 
R.  Co.,  124  Fed.  727,  59  C.  C.  A.  643; 
Graham  v.  Hundley  D.  G.  Co.  (Mo.). 
177  S.  W.  600, 


RECEIVERS 


393 


particular  case  must  be  considered  in  fixing  the  amount/"  and  in 
reaching  its  conclusion,  the  court  is  not  confined  to  the  evidence 
formally  introduced,  but  may  act  upon  its  own  knowledge  and  judg- 
ment of  the  faets.^*  In  some  jurisdictions,  a  percentage  of  the  re- 
ceipts and  disbursements  is  regarded  as  an  appropriate  though  not 
imperative  measure  of  compensation,"  but  this  scale  has  been  re- 
jected elsewhere.^*  Compensation  may  be  disallowed  entirely  if  the 
receiver  has  been  guilty  of  negligence  which  has  caused  a  loss  to 
the  estate.^' 

b.     Notice  of  Hearing  on  Claim.  —  The  order  fixing  the  receiver's 
compensation  should  be  made  only  upon  a  hearing  at  which  the  inter- 


15.  U.  S. — Stuart  v.  Boulware,  133 
TT.  S.  78,  10  Sup.  Ct.  242,  33  L.  ed. 
568;  Boston  Safe  Deposit  &  T.  Co.  v. 
Chamberlain,  66  Fed.  847,  14  C.  C.  A. 
363.  lU.— Culver  v.  Allen  Medical, 
etc.  Assn.,  206  111.  40,  69  N.  B.  53; 
Heffron  v.  Rice,  149  Jll.  216,  36  N.  E. 
562,  41  Am.  St.  Eep.  271,  la.— Stearns 
Paint  Mfg.  Co.  v.  ComBtock,  121  Iowa 
430,  96  N.  W.  869;  French  v.  Gifford, 
31  Iowa  428.  La. — In  re  Sheets  Lumb. 
Co.,  52  La.  Ann.  1337,  27  So.  809. 
Md. — Abbott  V.  Baltimore  &  E.  Steam 
Packet  Co.,  4  Md.  Ch.  310.  Mass. 
Jones  V.  Keen,  115  Mass.  170.  Miss. 
Lichtenstein  v.  Dial,  68  Miss.  54,  8  So. 
272.  Mont. — Hickey  v.  Parrot  S.  &  C. 
Co.,  32  Mont.  143,  79  Pac.  698,  108 
Am.  St.  Eep.  510.  N.  J.— McArthur 
V.  Montclair  Ey.  Co.,  27  N.  J.  Eq.  77. 
Pa. — Schwartz  v.  Keystone  Oil  Co., 
153  Pa.  283,  25  Atl.  1018.  R.  I.— Spe- 
cial Bank  Comrs.  v.  Franklin  Inst.,  11 
E.  I.  557.  Utah.— United  States  v. 
Church  of  Jesus  Christ,  6  Utah  9,  72, 

21  Pac.  503,  524.  Wash. — Tompson  v. 
Huron  Lumb.  Co.,  5  Wash.  527,  32  Pac. 
536.  W.  Va. — Crumlish's  Admr.  v. 
Shenandoah  Val.  E.  Co.,  40  W.  Va.  627, 

22  S.  E.  90.  Wis. — Harrigan  v.  Gil- 
christ, 121  Wis.  127,  99  N.  W.  909; 
Speiser  v.  Merchants'  Exch.  Bank,  110 
Wis.  506,  86  N.  W.  243. 

[a]  Extra  allowances  are  made 
only  for  extraordinary  and  unforseen 
labor,  when  a  prescribed  allowance  has 
been  fixed.  Ala. — Henry  v.  Henry,  103 
Ala.  582,  15  So.  916.  Minn. — State  ex 
rel.  Pope  v.  Germania  Bank,  103  Minn. 
129,  114  N.  W.  651.  Mont.— Hickey 
V.  Parrot  Silver  &  C.  Co.,  32  Mont.  143, 
79  Pae.  698,  108  Am.  St.  Eep.  510. 
Ore. — Thompson  v.  Willamette,  etc. 
Mfg.  Co.,  15  Ore.  604,  16  Pac.  647. 
W.  Va. — Weigand  v.  Alliance  S.  Co., 
44  W.  Va.  133,  28  8.  E.  803. 

16.  Oolo. — Welch    v.    Eenshaw,    14 


Colo.  App.  526,  59  Pao.  967.  Minn. 
In  re  State  Bank,  57  Minn.  361,  59 
N.  W.  315.  Neb.— State  v.  Nebraska 
Sar.  tc  Exch.  Bank,  61  Neb.  496,  85 
N.  W.  391.  Wis.— Union  Nat.  Bank 
V.   Mills,    103    Wis.    39,   79   N.    W.   20. 

17.  TJ.  S. — Cowdrey  v.  Galveston 
Railroad  Co.,  1  Woods  331,  6  Fed.  Cas. 
No.  3,293.  Ala. — Magee  v.  Cowperth- 
waite,  10  Ala.  966.  Md.— Tome  v.  King, 
64  Md.  166,  21  Atl.  279;  Abbott  v. 
Baltimore  &  E.  Steam  Packet  Co.,  4 
Md.  Ch.  310.  N.  Y.— Muller  v.  Pondir, 
6  Lans.  472,  481;  Howes  v.  Davis,  4 
Abb.  Pr.  71;  Baldwin  v.  Eazler,  2  Jones 
&  S.  274.  Ore.— First  Nat.  Bank  v. 
Oregon  Pulp  &  P.  Co.,  42  Ore.  398, 
71  Pac.  144,  971.  Pa. — Schwartz  v. 
Keystone  Oil  Co.,  153  Pa.  283,  25  Atl. 
1018. 

18.  Grant  v.  Bryant,  101  Mass.  567. 

[a]  Amount  Is  not  fixed  upon  a  per- 
centage basis.  Grant  v.  Bryant,  101 
Mass.  567. 

19.  U.  S. — Nowell  V.  International 
Trust  Co.,  169  Fed.  497,  94  C.  C.  A. 
589.  Idaho.— Dalliba  v.  Winschell,  11 
Idaho  364,  82  Pac.  107,  114  Am.  St. 
Eep.  267.  Ky.— Sanford  v.  Carr,  8  K.y. 
L.  Rep.  967.  Minn. — State  ex  rel.  Pope 
V.  Germania  Bank,  103  Minn.  129,  114 
N.  W.  651.  N.  Y.— Clapp  v.  Clapp,  49 
Hun  195,  1  N.  Y.  Supp.  919,  17  N.  Y. 
St.  39;  In  re  Com.  Fire  Ins.  Co.,  32 
Hun  78.  Okla.— United  States  Nat. 
Bank  v.  Nat.  Bank,  6  Okla.  163,  184, 
51  Pac.  119.  Pa. — Covington  v.  Hawes- 
La  Anna  Co.,  245  Pa.  73,  91  Atl.  514, 
Ann.  Cas.  1915D,  1254;  Pangburn  v. 
American  V.  S.  &  L.  Cfo.,  205  Pa.  93, 
54  Atl.  508.  Wis. — Speiser  v.  Mer- 
chants' Exch.  Bank,  110  Wis.  506,  86 
N.  W.   243. 

fa]  Claim  for  compensation  may  be 
reduced,  when  the  receiver  shows  a 
want  of  capacity.  In  re  Sheets  Lumb. 
Co.,  52  La.  Ann.  1337,  27  So.  809. 
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ested  parties  have  ed  opportunity  of  eontestingj^"  and  is  erroneous  if 
made  without  notice.^^ 

c.  Ho^v  Paid.  —  The  proper  procedure  for  the  collection  of  the 
receiver's  compensation  is  to  procure  an  order  fixing  the  amount 
and  taxing  it  as  costs, ^^  to  be  paid,  ordinarily,  out  of  the  funds  on 
hand.^^  However,  such  compensation  should  not  be  allowed  out  of 
the  estate  if  the  receiver  was  appointed  without  authority,^*  or  as 


[b]  An  error  of  judgment  ehould 
not  work  a  forfeiture  of  the  receiver's 
compensation.  Brett  v.  Brettj  42  Hun 
660,  4  N.  Y.  St.   704. 

[c]  Removal  of  receiver  does  not 
necessarily  destroy  his  right  to  com- 
pensation. Young  V.  Irish,  104  Minn. 
367,  116  N.  W.  656. 

20.  U.  S.— Buggies  v.  Patton,  143 
Fed.  312,  74  C.  C.  A.  450.  Colo.— See 
Joralman  v.  McPhee,  31  Colo.  40,  76 
Pae.  922.  Wash. — Colkett  v.  Hammond, 
172  Pac.  548. 

21.  Buggies  V.  Patton,  143  Fed.  312, 
74  C.  C.  A.  450;  Merchants'  Bank  v. 
Crvsler,  67  Fed.  388,  14  C.  C.  A.  444; 
Colkett  V.  Hammond  (Wash.),  172  Pae. 
548;  Pacific  Coast  Coal  Co.  v.  Lak- 
A-Taka  Co.,  92  W,aish.  203,  158  Pac. 
1003. 

[a]  The  order  Is  not  void,  but  sub- 
ject to  review  and  correction,  if  made 
without  notice.  Pacific  Coast  Coal  Co. 
V.  Lak-A-Taka  Co.,  92  "Wash.  203,  158 
Pac.  1003. 

22.  Colo. — Antlers  L.  &  E.  Co.  v. 
Fesler,  14  Colo.  App.  201,  59  Pac.  406. 
la. — Gallagher  v.  Gingrich,  105  Iowa 
237,  74  N.  W.  763.  Mont.— Hutchin- 
son V.  Hampton,  1  Mont.  39.  N.  C. 
Wilson  Cotton  Mills  v.  Eandleman  Cot- 
ton Mills,  115  N.  C.  475,  20  S.  E.  770. 
Tex. — Espuella  Land  &  Cattle  Co.  v. 
Bindle,  11  Tex.  Civ.  App.  262,  32  S.  "W. 
582. 

See  infra,  IX,  G. 

[a]  The  final  decree  should  de- 
termine how  the  receiver's  compensa- 
tion is  to  be  paid.  Cutter  v.  Pollock, 
4  N.  D.  205,  59  N.  W.  1062,  50  Am. 
St.  Bep.  644,  25  L.  E.  A.  377. 

[b]  A  judgment  in  the  receiver's 
favor  for  his  compensation  (1)  is  ir- 
regular, since  he  is  not  a  party  to  the 
suit.  Antlers  L.  &  E.  Co.  v.  Fesler, 
14  Colo.  App.  201,  59  Pac.  406.  (2) 
The  proper  practice  being  to  allow  the 
sum  the  receiver  is  entitled  to  as  costs 
to  be  taxed  against  the  losing  party. 
Oolo. — Antlers  L.  &  E.  Co.  v.  Fesler, 
14  Colo.  App.  201,  59  Pac.  406;  "Welch 
V.  Eenshaw,  14  Colo.  App.  526,  59  Pac. 
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967.  HI.— Einstein  v.  Lewis,  54  111. 
App.  520.  la. — Howe  v.  Jones,  66  Iowa 
156,  23  N.  "W.  376. 

23.  U.  S.— Elk  Fork  Oil  &  Gas  Co. 
V.  Foster,  99  Fed.  495,  39  C.  C.  A. 
615.  Ala. — Beckwith  v.  Carroll,  56 
Ala.  12.  Cal. — Bphraim  v.  Pacific  Bank, 
129  Cal.  589,  62  Pac.  177.  Colo.— Welch 
V.  Eenshaw,  14  Colo.  App.  526,  59  Pac. 
967.  Ga. — Hanson  v.  Stephens,  116  Ga. 
722,  42  S.  E.  1028.  la.— Jaflfray  v. 
Eaab,  72  Iowa  335,  33  N.  W.  337; 
Eadford  v.  Folsom,  55  Iowa  276,  7  N. 
W.  604.  Mich.— Preston  Nat.  Bank  v. 
Smith  Middling  P.  Co.,  102  Mich.  462, 
60  N.  W.  981.  Mont.— Hutchinson  v. 
Hampton,  1  Mont.  39.  N.  D.— Cutter 
V.  Pollock^  4  N.  D.  205,  59  N.  W.  1062, 
50  Am.  St.  Eep.  644,  25  L.  B.  A.  377. 
Ore. — Hembree  v.  Dawson,  18  Ore.  474, 
23  Pac.  264.  B.  I. — Mauran  v.  Crown 
C.  L.  Co.,  23  B.  L  344,  50 ,  Atl.  387. 
Tex.— Espuella  Land  &  Cattle  Co.  v. 
Bindle,  11  Tex.  Civ.  App.  262,  32  S.  W. 
582. 

[a]  The  defendant  may  be  charged 
with  the  receiver's  compensation,  when 
in  the  wrong.  Geer  v.  Finn,  196  Mich. 
738,  163  N.  W.  20. 

24.  U.  S.— Hawes  v.  First  Nat. 
Bank,  229  Fed.  51,  143  C.  C.  A.  645. 
Cal.— Ephraim  v.  Pacific  Bank,  129  Cal. 
589,  62  Pac.  177.  Colo.— See  Tabor 
V.  Bank  of  Leadville,  35  Colo.  1,  83 
Pac.  1060.  111.— Highley  v.  Deane,  168 
111.  266,  48  N.  E.  50;  Knickerbocker 
V.  McKindley  Coal  &  M.  Co.,  67  111. 
App.  291;  Myres  v.  Frankenthal,  55 
111.  App.  390.  Ind.— Brock  v.  Budug 
(Ind.  App.),  119  N.  E.  491.  la.— Howe 
V.  Jones,  66  Iowa  156,  23  N.  W.  376. 
Md.— Tome  v.  King,  64  Md.  166,  21 
Atl.  279.  Minn.— Joslyn  v.  Athens  C. 
&  C.  Co.,  43  Minn.  534,  46  N.  W.  77. 
N.  y.— See  Pittsfield  Nat.  Bank  v. 
Bayne,  140  N.  Y.  321,  35  N.'  E.  630. 
Wye— First  Nat.  Bank  v.  Cook,  12 
Wyo.  492,  76  Pac.  674,  78  Pac.  1083,  2 
L.  E.  A.  (N.  S.)   1012. 

[■a]_  When  the  plaintiff  does  not  pre- 
vail, if  the  receivership  was  proper  in 
the    first    instance,    the    court    may    in 
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against  the  interest  of  third  persons  asserting  valid  liens  who  have 
not  consented  to  the  appointment,^'  but  in  such  cases  the  receiver 
must  look  to  the  party  at  whose  instance  he  was  appointed,^"  or  the 
expense  of  the  receiver's  compensation  may  be  divided  between  the 
fund  and  the  unsuccessful  party  to  the  suit,  according  to  the  equity 
of  the  case.^'  The  practice  in  some  federal  courts  is,  to  make  an  order 
contemporaneously  with,  or  shortly  after,  the  appointment,  permitting 
the  receiver  to  retain  a  certain  sum  monthly  on  account  of  his  services, 
reserving  the  question  of  further  allowance  till  the  conclusion  of  the 
receivership,^*  and  the  same  practice  is  often  followed  by  the  state 
courts.^® 

d.     Review  of  Order.  —  An  order  fixing  the  receiver 's  compensa- 
tion,^" and  directing  payment  out  of  the  fund  is  appealable'^  by  any 


its  discretion  direct  payment  of  re- 
ceiver's compensation  out  of  the  pro- 
ceeds of  the  litigation.  Hembree  t;. 
Dawson,  18  Ore.  474,  23  Pac.  264. 

[b]  The  final  decree  should  de- 
tennlne  whether  the  compensation 
should  be  allowed  from  the  fund's,  or 
the  party  liable  therefor.  Cutter  v. 
Pollock,  4  N.  D.  205,  59  N.  W.  1062, 
50  Am.  St.  Eep.  644,  25  L.  E.  A.  377. 

25.  Oal. — ^Ephraim  v.  Pacific  Bank, 
129  Cal.  589,  62  Pac.  177.  lU.— Makeel 
V.  Hotchkiss,  190  111.  311,  60  N.  E. 
524,  83  Am.  St.  Eep.  131.  Md.— Tome 
V.  King,  64  Md.  166,  21  Atl.  279.  N.  J. 
Holcombe  v.  Holeombe's  Exrs.,  13  N. 
J.  Bq.  415.  N.  T. — Gardiner  v.  Tyler, 
3  Keyes  505,  2  Abb.  Dee.  247,  4  Abb. 
Pr.  (N.  S.)  463.  Pa. — Moore  v.  Lincoln 
P.  &  S.  Consol.  Co.,  196  Pa.  519,  46 
Atl.  857;  Lane  v.  Washington  Hotel 
Co.,  190  Pa.  230,  42  Atl.  697.  Wash. 
Ter. — ^Lammon  v.  Giles,  3  Wash.  Ter. 
117,  13  Pac.  417.  Wyo.— First  Nat. 
Bank  v.  Cook,  12  Wyo.  492,  76  Pac. 
674,  78  Pac.  1083,  2  L.  E.  A.  (N.  S.) 
1012. 

26.  Cal. — Ephraim  v.  Pacific  Bank, 
129  Cal.  589,  62  Pac.  177.  Colo.— Welch 
V.  Eenahaw,  14  Colo.  App.  526,  59 
Pac.  967.  Dl. — McAnrow  v.  Martin, 
183  111.  467,  56  N.  E.  168.  Ind.— Brock 
V.  Eudug  (Ind.  App.),  119  N.  E.  491. 
la.— Erick  V.  Fritz,  124  Iowa  529,  100 
N.  W.  513.  Ore.- First  Nat.  Bank  v. 
Oregon  Pulp  &  P.  Co.,  42  Ore.  398, 
71  Pac.  144,  971. 

[a]  Keceiver  must  look  to  party  at 
whose  instance  he  was  appointed,  for 
compensation,  when  appointment  was 
without  authority.  Brock  v.  Eudug 
(Ind.  Apt).),  119 'N.  E.  491. 

[b]  Where  no  fund  ezista    out    of  j 
which  expenses  may  be  paid,  the  same 


rule    applies.     Welch    v.    Eenshaw,    14 
Colo.  App.  526,  59  Pac.  967. 

27.  la. — ^French  v.  Gifford,  31  Iowa 
428.  Mo.— State  v.  People's  U.  S. 
Bank,  197  Mo.  605,  95  S.  W.  867.  Utah. 
Ogden  City  v.  Bear  Lake  &  E.  W.  W. 
&  Irr.  Co.,  18  Utah  279,  55  Pac.  385. 
Wash. — Brundage  v.  Home  S.  &  L. 
Assn.,  11  Wash.  288,  39  Pac.  669. 

28.  Merchants'  Bank  v.  Crysler,  67 
Fed.  388,  14  C.  C.  A.  444;  Maxwell 
V.  Wilmington  Dental  Mfg.  Co.,  82 
Fed.  214;  Farmers'  Loan  &  Trust  Co. 
V.  Central  E.  Co.,  2  McCrary  318,  8 
Fed.  60. 

29.  HI. — See  Meissler  v.  Meissler,  94 
HI.  App.  396.  N".  C— Battery  Park 
Bank  v.  Western  Carolina  Bank,  126 
N.  C.  531,  36  S.  E.  39.  R.  L— Special 
Bank  Comrs.  v.  Franklin  Inst.,  11  E.  I. 
557. 

30.  la.. — In  re  Burguieres  Planting 
Co.,  122  La.  602,  48  So.  121.  Minn. 
Beeves  v.  Hastings,  61  Minn.  254,  63 
N.  W.  633.  Mont.— Forrester  v.  Bos- 
ton &  M.  C.  C.  &  S.  M.  Co.,  30  Mont. 
181,  76  Pac.  2.  N.  C— Battery  Park 
Bank  v.  Western  Carolina  Bank,  126 
N.  C.  531,  36  S.  E.  39:  Utah.— Ogden 
City  V.  Bear  Lake  &  E.  W.  W.  &  Irr. 
Co.,  18  trtah  279,  55  Pac.  385.  Wash. 
Tompson  v.  Huron  Lumb.  Co.,  5  Wash. 
527,  32  Pac.  536. 

31.  V.  S.— Euggles  V.  Patton,  143 
Fed.  312,  78  C.  C.  A.  450;  In  re  Mich- 
igan Cent.  E.  Co.,  124  Fed.  727,  59 
C.  C.  A.  643.  CaJ.— Grant  v.  Los  An- 
geles &  P.  E.  Co.,  116  Gal.  71,  47  Pac. 
872;  Grant  v.  Superior  Court,  106  Cal. 
324,  39  Pac.  604.  Colo.— Joralraan  v. 
McPhee,  29  Colo.  135,  66  Pac.  882.  HI. 
Burrows  v.  Merrifield,  243  111.  362,  90 
N.  E.  750.  Ind.— Polk  v.  Johnson,  167 
Ind.  548,  78  N.  E.  652,  79  N.  E.  491. 
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person  interested.^^  The  receiver  may  appeal  from  an  order  adversely 
affecting  his  claim  for  compensation.^^  The  appellate  court  has  the 
right  to  fix  a  different  compensation,  if  in  its  judgment,  the  trial 
court  erred  in  making  the  allowance,^*  but  it  will  not  disturb  the 
trial  court's  determination  except  for  manifest  error.^' 

2.  Attorney's  Fees.  —  An  allowance  may  be  made  by  the  court 
for  attorney's  fees  or  counsel  fees,  for  services  rendered  to  the  re- 
ceiver on  behalf  of  the  estate,'*  but  not  for  services  performed  in 


Mich.— Pace  v.  Hall,  183  Mich.  22,  148 
N.  W.  777.  N.  Y,— Pittsfield  Nat.  Bank 
V.  Bayne,  140  N.  Y.  321,  35  N.  E. 
630;  People  v.  Brooklyn  Bank,  140 
App.  Div.  750,  126  N.  Y.  Supp.  155. 

[a]  When  Appealable. — The  order 
fixing  compensation  of  the  receiver  is 
appealable  only  if  it  directs  payment 
thereof  out  of  the  funds.  Cal. — Grant, 
V.  Superior  Court,  106  Cal.  324,  39  Pac. 
604.  Q-a. — Capital  City  Tobacco  Co. 
V.  Anderson,  138  Ga.  667,  75  S.  E. 
1040.  Wash.  —  Thompson  v.  Huron 
Lumb.  Co.,  5  Wash.  527,  32  Pac.  536. 

32.  Grant  v.  Los  Angeles  &  P.  By. 
Co.,  116  Cal.  71,  47  Pac.  872  j  Grant 
V.  Superior  Court,  106  Cal.  324,  39  Pac. 
604;  People  i;.  Knickerbocker  Life  Ins. 
Co.,  31  Hun  (N.  Y.)   622. 

33.  U.  S. — Bosworth  v.  St.  Louis 
Term.  E.  Asisn.,  174  V.  S.  182,  19  Sup. 
Ct.  625,  43  L.  ed.  941.  Ha.— Herndon 
V.  Hurter,  19  Fla.  397.  III.— McAnrow 
V.  Martin,  183  111.  467,  56  N.  E.  168. 
Wis. — Union  Nat.  Bank  v.  Mills,  103 
Wis.  39,  79  N.  W.   20. 

34.  Ky. — Spears  v.  Thomas,  24  J4.y. 
L.  Bep.  1154,  70  S.  W.  1060.  La. 
City-Item  Co-op.  Printing  Co.  v.  Phoe- 
nix Furn.  Concern,  108  La.  258,  32  So. 
469.  Mo. — State  ex  rel.  Lesueur  v. 
Greene  County  Bank,  69  Mo.  App.  536. 
Mont. — Forrester  v.  Boston  &  M.  C.  C. 
&  S.  M.  Co.,  30  Mont.  181,  76  Pae.  2. 
Ore.— Martin'  v.  Martin,  14  Ore.  165,  12 
Pac.  234. 

35.  Colo. — Welch  v.  Benshaw,  14 
Colo.  App.  526,  59  Pac.  967.  D.  C. 
Cake  V.  Woodbury,  3  App.  Cas.  60.  Ga. 
Morgan  v.  Hardee,  71  Ga.  736.  111. 
Culver  ».  Allen  Med.,  etc.  Assn.,  206 
111.  40,  69  N.  E.  53;  Heflfron  v.  Rice, 
149  111.  216,  36  N.  E.  562,  41  Am.  St. 
Bep.  271.  Ind. — McBride  v.  Coleman 
(Ind.  App.),  119  N.  E.  152.  Ky.— Sher- 
ley  V.  Mattingly,  21  Ky.  L.  Eep.  289, 
51  S.  W.  189.  La.— Baxter  v.  Hewes, 
45  La.  Ann.  1065,  13  So.  864.  Miss. 
Lichtenstein  v.  Dial,  68  Miss.  54,  8 
So.  272.     Mo. — State  v.  People's  IT.  8. 
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Bank,  197  Mo.  605,  95  S.  W.  867; 
Greeley  v.  Prorident  Sav.  Bank,  103 
Mo.  212,  15  S.  W.  429.  Neb.— State 
V.  Nebraska  Sav.  &  Exch.  Bank,  61 
Neb.  496,  85  N.  W.  391.  N.  0.— Graham 
V.  Carr,  133  N.  C.  449,  45  8.  E.  847. 
N.  D. — Patterson  v.  Ward,  6  N.  D.  609, 
72  N.  W.  1013.  Ore.— First  Nat.  Bank 
V.  Oregon  Paper  Co.,  42  Ore.  398,  71 
Pac.  144,  971;  Martin  v.  Martin,  14 
Ore.  165,  12  Pae.  234.  Va.— Karn  v. 
Borer  Iron  Co.,  86  Va.  754,  11  S.  E. 
431.  Wash. — Van  Brocklin  v-  Queen 
City  P.  Co.,  21  Wash.  447,  58  Pac.  575; 
Chandler  v.  Cushing- Young  8.  Co.,  13 
Wash.  89,  42  Pac.  548.  W.  Va. 
Weigand  v.  Alliance  Supply  Co.,  44 
W.  Va.  133,  28  S.  E.  803.  Wis.— Union 
Nat.  Bank  v.  Mills,  103  Wis.  39,  79 
N.  W.  20. 

[a]  Error  Must  Affirmatively  Ap- 
pear.— State  V.  Nebraska  Sav.  £  Exch. 
Bank,  61  Neb.  496,  85  N.  W.  391. 

36.  XT.  S.— Stuart  v.  Boulware,  133 
U.  S.  78,  10  Sup.  Ct.  242,  33  L.  ed. 
568;  Elk  Fork  Oil  &  Gas  Co.  v.  Foster, 
99  Fed.  495,  39  C.  C.  A.  615.  Oal, 
McLane  v.  Placerville  &  8.  Val.  E.  Co., 
66  Cal.  606,  622,  6  Pac.  748.  D.  C. 
Cake  V.  Woodbury,  3  App.  Cas.  60,  Ga. 
Central  Trust  Co.  of  New  York  v. 
Thurman,  94  Ga.  735,  20  S.  E.  141; 
Loudon  V.  Coleman,  62  Ga.  146.  la. 
How  &  Co.  V.  Jones,  60  Iowa  70,  14 
N.  W.  193.  Mich.- 7?i  re  Angell,  131 
Mich.  345,  91  N.  W.  611.  Minn.— Ol- 
son V.  State  Bank,  72  Minn.  320,  75 
N.  W.  378.  Mo.— St.  Louis  v.  St.  Louis 
Gas-Light  Co.,  11  Mo.  App.  243.  BT.  J. 
Strauss  v.  Casey  Mach.,  etc.  Co.  (N.  J. 
Eq.),  66  Atl.  958.  tJtall.— Geyser  Min. 
Co.  V.  Bank  of  Salt  Lake,  16  Utah  163, 
51  Pac.  151.  Wash. — Oudin  &  Bergman 
Fire  C.  M.  &  M.  Co.  v.  Cole,  35  Wash. 
647,  77  Pac.  1066.  W.  Va.— Cruralish 's 
Admr.  v.  Shenandoah  Val.  R.  Co.,  40 
W.  Va.  627,  22  8.  E.  90.  Wis.— Har-, 
rigan  v.  Gilchrist,  121  Wis.  127,  99 
N.  W.  909.  ' 

[a]    A  receiver  who    Is    a    lawyer 
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the  interest  of  the  receiver,  individually  or  of  the  parties,^''  nor  for 
services  not  of  a  legal  character  which  should  have  been  performed 
by  the  receiver  himself.''^  The  amount  is  determinable  by  the  trial 
court,  according  to  the  circumstances,^^  and  its  discretion  in  this  mat- 
ter, if  not  abused,  will  not  be  disturljed  on  appeal.*"  In  the  absence 
of  a  well  settled  rule  of  practice  or  general  order,  claims  for  allow- 
ance of  attorney's  fees  ought  to  be  accompanied  ■  by  notice  to  all 
parties,  and  not  heard  ex  parte  unless  the  parties  fail  to  appear.*^ 
P.  Eeceiveb's  Accounts.  —  The  receiver  should  keep  his  accounts 
in  such  shape  that  they  may  be  ready  for  examination  at  any  time.*^ 
He  may  voluntarily  account  at  appropriate  intervals.*^  The  court 
has  the  power  to  compel  him  to  account**  at  any  time,  and  in  any 
manner  it  sees  fit.*'    Any  party  at  interest  may  apply  for  an  order 


should  not  employ  another  attorney, 
unless  the  case  is  extraordinary,  and 
he  has  special  permission  of  the  court. 
Simpson  v.  Vitaphone  Co.  (N.  J.  Eq.), 
102  Atl.  871;  Bailey  v.  Glormine  (N. 
J.  Eq.),  102   Atl.   634. 

[b]  A  United  States  attorney  is  not 
ineligible  as  counsel  for  receiver  in  a 
suit  by  the  United  States.  McPherson 
V.  United  States,  245  Fed.  35,  157  C. 
C.  A.  331. 

37.  Burroughs  v.  Toxaway  Co.,  182 
Fed.  129;  Sowles  v.  Nat.  Union  Bank, 
82  Pfid.  139.  See  De  Hart  v.  Yeager, 
6  Leg.  Gaz.  (Pa.)   118. 

[a]  Services  of  attorney  In  oppos- 
ing motion  to  vacate  the  order  of  ap- 
pointment cannot  be  charged  against 
the  estate.  Burroughs  v.  Toxaway  Co., 
182  Fed.  129. 

38.  U.  S. — Wilkinson  v.  Washington 
Trust  Co.,  102  Fed.  28,  42  C.  C.  A. 
140.  Ala. — Saulsbury  v.  Lady  Eusley 
C.  L  &  E.  Co.,  110  Ala.  585,  20  So. 
72.  Idaho.— Dalliba  v.  Winchell,  11 
Idaho  864,  82  Pac.  107,  114  Am.  St. 
Eep.  267. 

39.  Colo. — Welch  v.  Eenshaw,  14 
Colo.  App.  526,  59  Pac.  967.  Ind. 
Bartholemew  v.  Union  Trust  Co.,  36 
Ind.  App.  328,  75  N,  E.  31.  N.  J. 
Silvers  v.  Merchants',  etc.  Sav.  Fund, 
etc.  Assn,  (N.  J.  Eq.>,  56  Atl.  294. 
K.  C— Graham  v.  Carr,.  133  N.  C.  449, 
45  S,  E.  847.  W.  Va.— Crumlish 's 
Admr.  v.  Shenandoah  Val.  E.  Co.,  40 
W.  Va,  627,  22  S.  E.  90.  Wis.— Har- 
rigan  v.  Gilchrist,  121  Wis.  127,  99  N. 
W.  909. 

[a]  "A  contract  made  by  the  re- 
calver  for  the  employment  of  the  at- 
torney cannot  bind  the  court."  Hickey 
V.  Parrot  S.  &  C.  Co.,  32  Mont.  143, 
79  Pac.    698,   108   Am.   St.   Kep.   510; 


International  &  G.  N.  E.  Co.  v.  Hern- 
don  (Tex.  Civ.  App.),  33  S.  W.  377. 

40.  V.  S. — Braman  v.  Farmers'  Loan 
&  Trust  Co.,  114  Fed.  18,  51  C.  C.  A. 
644.  Colo. — Welch  v.  Eenshaw,  14  Colo. 
App.  526,  59  Pac.  967.  la.— Abbott  & 
Kniseley  v.  Downer,  54  Iowa  687,  7 
N.  W.  147.  Neb.— Stone  v.  Omaha 
Fire  Ins.  Co.,  61  Neb.  834,  86  N.  W. 
468.  Ore. — Kerslake  v.  Bremer  Lbr. 
Co.,  40  Ore.  44,  66  Pac.  437.  P». 
In  re  Mansfield,  34  Pa.  Super.  413, 

[a]  Extravagant  Fees  Will  Be  Re- 
duced.— Boston  Safe-Dep.  &  T.  Co.  v. 
Chamberlain,  66  Fed.  847,  14  C.  C.  A. 
363;  Schwartz  v.  Keystone  Oil  Co.,  153 
Pa.  283,  25  Atl.  1018. 

41.  Merchants'  Bank  v.  Crysler,  67 
Fed.  388,  14  C.  C.  A.  444;  Isnard  v. 
Cazeaux,  1  Paige  (N.  Y.)  39. 

42.  Hickey  v.  Parrot  Silver  &  Cop- 
per Co.,  32  Mont.  143,  79  Pac.  698,  108 
Am.  St.  Eep.  510, 

43.  Special  Bank  Comrs.  v.  Frank- 
lin Institute,  11  E.  I.  557;  Felton  V. 
Felton,  47  W.  Va.  27,  34  S.  E.  753. 

[a]  "The  receiver  should,  without 
order,  rendSr  accounts  and  vouchers  at 
regular  intervals."  Felton  v.  Felton, 
47  W.  Va.   27,  34  S.   E.   753. 

44.  Ark. — State  v.  Gibson,  21  Ark. 
140.  Cal. — Adams  v.  Woods,  8  Cal.  306. 
Minn. — In  re  Kayser's  Estate,  92  Minn. 
444,  100  N.  W.  214.  N.  Y.— Chande 
V.  Chande,  44  Hun  629,  12  Civ.  Proc. 
454,  9  N.  Y.  St.  372. 

[a]  Only  the  appointing  court  may 
call  on  the  receiver  to  account.  Conk- 
ling  V.  Butler,  4  Bias.  22,  6  Fed.  Cas. 
No.  3,100. 

46.  Ala. — Simmons  v.  Shelton,  112 
Ala.  284,  21  So.  309,  57  Am.  St.  Eep. 
39,  Tex. — Mabry  v.  Harrison,  44  Tex. 
286.    W.  Va.— Felton  v.  Felton,  47  W, 
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requiring  the  receiver  to  account,  if  he  has  failed  to  do  so,*°  and 
summary  proceedings  may  be  taken  against  the  receiver  to  compel 
obedience  to  the  court's  order.*'  Expenditures  by  the  receiver  will 
be  scrutinized,**  even  without  objections,*'  and  due  allowance  made, 
on  the  settlement  of  the  account,  for  the  expenses  of  the  receiver- 
ship,^" proper  attorney's  and  counsel  fees,^^  costs  of  litigation,"  and 
such  disbursements  as  were  made  under  authority  of  the  court  or 
with  its  subsequent  approval.'^  The  court  may  surcharge  the  re- 
ceiver's account  for  losses  accruing  through  mismanagement^*  or 
neglect.°°  When  the  account  is  filed,  all  claims  and  disbursements 
come  before  the  court  for  consideration,^^  after  notice  to  the  parties 


Va.  27,  34  S.  E.  753.  Wis.— Harrigan 
V.  Gilchrist,  121  Wis.  127,  99  N.  W. 
909. 

[a]  Within  the  bounds  of  judicial 
discretion  the  court  may  make  its 
own  rules  as  regards  the  time  and 
manner  in  which  its  receiver's  ac- 
counts shall  be  examined  and  passed 
on.  Harrigan  v.  Gilchrist,  121  Wis.  127, 
99  N.  W.  909. 

[b]  "Before  the  final  decree,  the 
court  should  have  required  the  receiver 
to  report  his  actings  and  doings  under 
his  appointment;  and  to  render  an  ac- 
count according  to  the  usages  and 
practice  of  a  court  of  chancery."  Sim- 
mons V.  Shelton,  112  Ala.  284,  21  So. 
309,  57  Am.  St.  Eep.  39;  Kelly's  Heirs 
V.  McGuire,  15  Ark.  555,  609. 

46.  U.  S.— Kirker  v.  Owings,  98 
Fed.  499,  39  C.  C.  A.  132.  Ark.— State 
V.  Gibson,  21  Ark.  140.  Cal. — Adams 
V.  Woods,  8  Cal.  306.  Pa.— Bovaird  v. 
Seyfang,  200  Pa.  261,  49  Atl.  958. 
Tenn. — Stretch  v.  Gowdey,  3  Tenn.  Ch. 
565;  Lowe  v.  Lowe,  1  Tenn.  Ch.  515. 
W.  Va.— Eelton  v.  Felton,  47  W.  Va. 
27,  34  S.  B.  753. 

47.  Williamson  v.  Wilson,  1  Bland 
(Md.)  418;  Harrigan  v.  Gilchrist,  121 
Wis.  127,  99  N.  W.  909. 

48.  Schwartz  v.  Keystone  Oil  Co., 
153  Pa.  283,  25  Atl.  1018. 

49.  Standiah  v.  Musgrove,  223  HI. 
500,  79  N.  E.  161.  See  City  Item 
Co-op.  Printing  Co.  v.  Phoenix  Turn. 
Concern,  108  La.  258,  32  So.  469. 

50.  Ala. — Meyer  v.  Johnston,  53  Ala. 
237.  Oal. — McLane  v.  Placerville  &  S. 
Val.  B.  Co.,  66  Cal.  606,  623,  6  Pac. 
748.  HI. — Gillam  v.  Nuasbaum,  95  111. 
App.  277.  Mich. — Kimmerle  v.  Dowa- 
giae  Mfg.  Co.,  105  Mich.  640,  63  N.  W. 
529.  N.  J. — Hoover  v.  Montclair  &  G. 
L.  By.  po.,  29  N.  J.  Eq.  4. 

fa]  Allowances  (1)  should  be  to 
the  receiver,  for  expenses  incurred,  and 
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not  direct  to  the  creditor.  Hendrie  & 
B.  Mfg.  Co.  V.  Parry,  37  Colo.  359,  86 
Pac.  113;  German  Nat.  Bank  v.  Best 
&  Co.,  32  Colo.  192,  75  Pac.  398;  State 
V.  Edgefield  &  K.  R.  Co.,  4  Baxt. 
(Tenn.)  92.  (2)  But  application  may 
be  made  direct  to  the  court  for  pay- 
ment of  debts  incurred  by  the  receiver. 
Nesaler  v.  Industrial  Land  Dev.  Co., 
65  N;  J.  Eq.  491,  56  Atl.  711. 

51.  Oal. — McLane  v.  Placerville  & 
S.  Val.  E.  Co.,  66  Cal.  606,  6  Pac.  748. 
D.  0. — Cake  v.  Woodbury,  3  App.  Cas. 
60.  Neb. — Stone  v.  Omaha  Fire  Ins. 
Co.,  61  Neb.  834,  86  N.  W.  468.  Tenn. 
State  V.  Edgefield  &  K.  B.  Co.,  4  Baxt. 
92. 

52.  McLane  «.  Placerville  &  S.  Val. 
R.  Co.,  66  Cal.  606,  6  Pac.  748;  Bar- 
tholemew  v.  Union  Trust  Co.,  36  Ind. 
App.  328,  75  N.  E.  31. 

53.  Oal. — Adams  v.  Woods  &  Has- 
kell, 15  Cal.  206.  lU.— HefEron  v.  Rice, 
149  111.  216,  36  N.  E.  562,  41  Am. 
St.  Eep.  271.  Md.— Brown  v.  Hazel- 
hurst,  54  Md.  26.  N.  Y.— Howes  v. 
Davis,  4  Abb.  Pr.  71.  Wis. — Hamacker 
V.  Commercial  Bank,  95  Wis.  359,  70 
N.  W.  295. 

54.  U.  S. — See  Kirker  v.  Owings,  98 
Fed.  499,  39  C.  C.  A.  132.  Minn. 
State  ex  rel.  Pope  v.  Germania  Bank, 
103  Minn.  129,  114  N.  W.  651.  Pa. 
Gillespie  v.  Blair  Glass  Co.,  189  Pa. 
50,  41  Atl.  1112. 

55.  In  re  Angell,  131  Mich.  345,  91 
N.  W.  611. 

56.  CaJ.— Rochat  v.  Gee,  137  Cal. 
497,  70  Pac.  478;  Adams  v.  Woods,  8 
Cal.  306.  Colo. — Antlers  L.  &  E.  Co. 
V.  Fesler,  14  Colo.  App.  201,  59  Pac. 
406.  La. — In  re  Sheets  Lumb.  Co.,  104 
La.  771,  29  So.  328.  Minn.— 7n  re 
Kayser's  Estate,  92  Minn.  444,  100 
N.  W.  214.  N.  D.— Cutter  c.  Pollock, 
4  N.  D.  205,  59  N.  W.  1062,  50  Am. 
St.  Eep.  644,  25  L.  E.  A.  377. 
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interested,"'  and  the  findings  of  facts  and  conclusions  of  law  thereon 
are  embodied  in  the  decree."*  A  verification  of  the  report  establishes 
its  correctness,  prima  facie,  and  is  sufficient  evidence  to  justify  its 
approval."'  Interested  parties  may  object  to  the  allowance  of  the 
account  in  whole  or  in  part.^°  If  the  account  is  complicated,  or 
the  items  objected  to,  the  court  may  refer  it  to  a  master,"  the  manner 
of  settling  the  account  being  largely  a  matter  within  the  discretion 
of  the  court.®^  Disputed  matters  upon  a  receiver 's  account  are  usually 
tried  by  the  court  in  a  summary  way,°^  or  passed  upon  by  the  court 
upon  the  coming  in  of  the  master's  report,^*  or  even  tried^"  as  other 


57.  HI. — See  Heffron  v.  Eiee,  40  HI. 
App.  244.  la. — In  re  Magner,  173 
Iowa  299,  155  N.  W.  317;  WOliams  v. 
Des  Moines  L.  &  T.  Co.,  126  Iowa  22, 
101  N.  W.  277.  N.  Y.— See  Dugro  v. 
Vandewater,  35  App.  Div.  471,  54  N. 
Y.  Supp.  777.  N.  D.— Cutter  v.  Pollock, 
4  N.  D.  205,  59  N.  W.  1062,  50  Am. 
St.  Eep.  644,  25  L.  E.  A.  377.  Wis. 
Harrigan  v.  Gilchrist,  121  Wis.  127,  99 
N.   W.   909. 

[a]  Though  not  required  ty  statute, 
the  notice  must  be  given.  In  re 
Magner,  173  Iowa  299,  155  N.  W. 
317. 

58.  Kelly's  Heirs  v.  McGuire,  15 
Ark.  555,  609;  Cutter  v.  Pollock,  4  N. 
D.  205,  59  N.  W.  1062,  50  Am.  St.  Eep. 
644,  25  L.  E.  A.  377. 

[a]  "The  proper  practice,  where  a 
receiver  has  been  appointed,  va  for  the 
court  ...  to  order  the  receiver  to 
account,  or  notice  to  all  parties  in- 
terested; and  upon  such  accounting 
all  questions  can  be  settled,  and  the 
findings  of  fact  and  conclusions  of  law 
relating  to  such  matters  can  be  em- 
bodied in  the  decision  of  the  court  on 
the  merits."  Cutter  v.  Pollock,  4  N. 
D.  205,  59  N.  W.  1062,  50  Am.  St.  Eep. 
644,  25  L.  E.  A.  377. 

59.  State  v.  Nebraska  Sav.  &  Exch. 
Bank,  61  Neb.  496,  85  N.  W.  391. 

60.  Colo. — Antlers  L.  &  E.  Co.  ». 
Fesler,  14  Colo.  App.  201,  59  Pac.  406; 
Welch  V.  Eenahaw,  14  Colo.  App.  526, 
59  Pac.  967.  Ga.— Akers  v.  Veal,  66 
Ga.  302.  Neb. — State  v.  Nebraska  Sav. 
&  Exch.  Bank,  61  Neb.  496,  85  N.  W. 
391.     W.  Va.— Felton  v.  Pelton,  47  "W. 

^  Va.  27,  34  S.  E.  753. 

[a]-  Objections  to  the  account  must 
be  specific.  Welch  v.  Eenshaw,  14 
Colo.  App.  526,  59  Pac.  967;  Pelton 
V.  Felton,  47  W.  Va.  27,  34  S.  E. 
753. 

61.  Ala.— Wills  Vallev  Min.  &  Mfg. 
Co.  V,  aallaway,  139  Ala.  276,  35  So. 


850.  Ga.— Akers  v.  Veal,  66  Ga.  302. 
111. — American  T.  &  S.  Bank  v.  Prank- 
enthal,  55  111.  App.  4fl0;  Hayden  ■;;. 
Chicago  Title  &  Trust  Co.,  55  111.  App. 
241;  Heffron  v.  Eiee,  40  111.  App.  244. 
la. — Eadford  v.  Polsom,  55  Iowa  276,  7 
N.  W.  604.  N.  J.— Strauss  v.  Casey 
Mach.,  etc.  Co.,  69  N.  J.  Eq.  19,  60 
Atl.  402.  N.  Y.— Attorney-General  v. 
Continental  L.  Ins.  Co.,  3l  Hun  623. 
W.  Va.— Pelton  v.  Pelton,  47  W.  Va. 
27,  34  S.  E.  753. 

See     generally     the     title     "Eefer-  ' 
ences." 

62.  Harrigan  v.  Gilchrist,  121  Wis. 
127,  414,  99  N.  W.  909. 

63.  See  Kirker  v.  Owings,  98  Ped. 
499,  39  C.  C.  A.  132;  Harrigan  v.  Gil- 
christ, 121  Wis.  127,  253,  99  N.  W. 
909. 

[a]  Receivers  "are  not  governed 
by  the  same  rules  that  regulate  the 
proceedings  between  parties  litigant." 
Akers  v.  Veal,  66  Ga.  302. 

[b]  Receiver  may  be  committed  for 
contempt  for  failure  to  pay  items  with 
which  his  account  is  surcharged.  Kir- 
ker V.  Owings,  98  Ped.  499,  39  C.  C. 
A.  132. 

64.  Harrigan  v.  Gilchrist,  121  Wis. 
127,  253,  99  N,  W.  909. 

65.  Ga. — Akers  v.  Veal,  66  Ga.  302. 
Ohio. — See  Monitor  P.  Co.  v.  Peters, 
40  Ohio  St.  575.  Tex. — Hamm  v.  P. 
Stone,  etc.  L.  Stock  Co.,  13  Tex.  Civ. 
App.  414,  35  S.  W.  427.  Wis.— Har- 
rigan V.  Gilchrist,  121  Wis.  127,  253, 
99  N.  W.  909. 

[a]  A  Jury  Trial.— (1)  The  receiv- 
er cannot  command  a  jury  to  pass 
upon  his  accounts  (Akers  v.  Veal,  66 
Ga.  302;  Tindall  v.  Nisbet,  113  Ga. 
1114,  39  S.  E.  450,  55  L.  E.  A.  225), 
but  (2)  the  court  may  allow  him  a 
jury  '(Akers  v.  Veal,  66  Ga.  302),  (3) 
whose  verdict  would  be  advisory  only. 
Harrigran  v.  Gilchrist,  121  Wis  127, 
253,  99  N.  W.  909.     (4)  Under  the  stat- 
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ordinary  issues  before  the  court.  The  approval,^^  or  setting  aside,"'' 
of  a  final  account  is  generally  a  matter  of  discretion,  which  will  not 
be  disturbed  on  appeal,  except  for  clear  abuse.  A  final  order  settling 
the  receiver's  account  is  appealable."^  Any  interested  party  may 
appeal  from  it."®  The  receiver  may  appeal  from  an  order  disallow- 
ing his  account,'"  or  erroneously  charging  him  with  property  which 
did  not  come  into  his  possession.''^  "Whether  proceedings  carrying 
into  iCffect  the  court's  order  settling  the  account  are  stayed  by  an 
ordinary  appeal  bond,  depends  upon  the  practice  in  the  local  forum.''^ 
G.  Costs.  —  The  allowance  of  costs  in  receivership  cases  rests 
largely  in  the  discretion  of  the  court,'^  and  it  has  been  held  a  proper 
exercise  of  such  discretion  to  charge  the  costs  against  the  fund  when 
creditors  in  good  faith  unsuccessfully  litigated  matters  respecting  the 
receiver's  final  account.'*  In  successful  suits  against  the  receiver- 
ship,'^ and  in  unsuccessful  suits  filed  by  the  receiver  for  the  benefit 
of  the  estate,'"  costs  are  awarded  against  the  receiver.  The  plaintiff 
is  not  liable  for  the  costs  when  the  receivership  is  properly  pro- 
cured," but  the  costs  of  the  receivership  may  be  taxed  against  the 


ute  a  jury  trial  may  be  demanded  as 
to  issues  of  facts.  Hamm  v.  F.  Stone, 
etc.  L.  Stock  Co.,  13  Tex.  Civ.  App. 
414,  35  S.    W.  427. 

66.  State  v.  Nebraska  Sav.  &  Exch. 
Bank,  61  Neb.  496,  85  N.  W.  391. 

67.  Williams  v.  Des  Heine's,  L.  & 
T.  Co.,  126  Iowa  22,  101  N.  W.  277. 

68.  Patterson  v.  Ward,  6  N,  D.  359, 
71  N.  W.  543. 

[a]  An  Older  not  final,  and  con- 
tinuing the  receivership,  is  not  appeal- 
able. Eochat  V.  Gee,  91  Cal.  355,  27 
Pac.  670. 

69.  U.  S.— Hovey  v.  McDonald,  109 
U.  8.  150,  3  Sup.  Ct.  136,  27  L.  ed. 
888.  Cal. — Adams  v.  Woods  &  Haskell, 
15  Cal.  206.  N.  D.— Patterson  v.  Ward, 
6  N.  D.  359,  71  N.  W.  543.  Wash. 
Chandler  v.  Cushing-Young  S.  Co.,  13 
Wash.  89,  42  Pac.  548. 

70.  Hinckley  v.  Gilman  C.  &  8.  R. 
Co.,  94  U.  S.  467,  24  L.  ed.  166;  Sauls- 
bury  V.  Lady  Ensley  C.  I.  &  R.  Co., 
110  Ala.  585,  20  So.  72;  Henry  v. 
Henry,  103  Ala.  582,  15  So.  916.     ' 

71.  How  &  Co.  V.  Jones,  60  Iowa 
70,  14  N.  W.  193;  Merriam  v.  Victory 
Placer  Min.  Co.,  37  Ore.  321,  56  Pac. 
75,  58  Pac.  37,  60  Pac.  997. 

72.  See  generally  the  title  "Super- 
sedeas and  Stay  of  Proceedings." 

[a]  An  ordinary  appeal  bond  does 
not  stay  proceedings,  when  given  on 
an  appeal  from  an  order  refusing  to 
vacate  a  prior  order  settling  the  ac- 
count of  a  receiver  and  directing  the 
payment  of  certain  cjftiws.  Credits  Com- 
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mutation  Co.  v.  Superior  Ct.,  140  Cal. 
82,  73  Pac.  1009. 

73.  Pennsylvania  Ins.  Co.  v.  Jack- 
sonville T.  &  K.  W.  By.  Co.,  66  Fed. 
421,  13  C.  C.  A.  550.  See  5  Standakd 
Peoc.  746. 

74.  Dimmick  v.  Fred  Quimby  Co. 
(N.  J.  Eq.),  41  Atl.  101  (where  cred- 
itors were  entitled  to  a  diaclosure  of 
facts  not  disclosed  until  the  appeal); 
Harrigan  v.  Gilchrist,  121  Wis.  127,  99 
N.  W.  909. 

75.  Pine  Lake  Iron  Co.  •».  La  Fay- 
ette Car  Works,  53  Fed.  853. 

[a]  Cost  of  only  one  investigation 
may  be  charged  against  the  receiver, 
when  suit  is  filed  in  one  state,  and  the 
claim  is  also  filed  in  the  receivership 
proceeding.  Pine  Lake  Iron  Co.  v.  La 
Fayette  Car   Works,  53  Fed.  853. 

76.  Columbian  Ins.  Co.  v.  Stevens, 
37  N.  Y.  536,  4  Abb.  Pr.  (N.  S.)  122, 
35  How.  Pr.  101. 

[a]  On  dismissal  of  a  bill  filed  in 
good  faith  costs  will  be  awarded 
against  the  receiver  and  allowed  out 
of  the  fund.  Sheridan  v.  Jackson,  10 
Hun  (N.  Y.)  89;  Tillinghast  v.  Cham- 
plin,  4  E.  L  173,  67  Am.  Dec.  510. 

77.  Chapman  v.  Atlantic  Trust  Co., 
208  U.  S.  360,  28  Sup.  Ct.  406,  52  L. 
ed.  528. 

[a]  Advances  by  the  parties  for 
costs,  which  were  made  under  permis- 
sion of  the  court,  will  be  refunded 
from  the  estate.  Elk  Fork  Oil  &  Gas 
Co.  V.  Foster,  99  J^ed,  495,  39  C.  C. 
A<   61S. 
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complainant  if  the  appointment  was  illegally  procured,"  or  if  the 
fund  caanot  be  subjected  to  the  costs  without  injury  to  third  persons 
not  parties  to  the  suit  or  beneiited  by  the  receivership  ;^^  and  when 
expenses  and  costs  have  been  paid  out  of  the  property,  under  such 
circumstances,  they  may  be  recovered  from  the  plaintiff.^"  The  re- 
ceiver's compensation,*^  and  attorney 's'fees*^  and  expenses*'  incurred 
by  the  receiver  are  generally  taxed  as  costs.  However,  the  receiver 
may  be  personally  charged  with  costs  improperly  incurred  by  him.'* 
Costs  taxed  against  the  receiver  as  such  are  generally  payable  out 
of  the  fund,*^  and  the  judgment  for  costs,  to  be  regular,  should  pro- 
vide that  thev  should  be  collected  out  of  the  estate  or  fund.*^ 

X.  ANCILLARY  RECEIVERSHIPS.  —  A.  Generally.  —  An  an- 
cillary receivership  may  be  necessary  for  property  situated  in  a  for- 
eign jurisdiction'^  in  order  to  procure  the  assistance  of  the  courts 


78.  U.  S. — Hawes  v.  First  Nat. 
Bank,  229  Fed.  51,  143  C.  C.  A.  645; 
Elk  Fork  OU  &  Gas  Co.  v.  Foster,  99 
Fed.  495,  39  C.  C.  A.  615;  Couper  v. 
Shirley,  75  Fed.  168,  21  C.  C.  A.  288. 
Ala.— Wills  Valley  Min.  &  Mfg.  Co.  v. 
Galloway,  155  Ala.  628,  47  So.  141. 
Fla.— Moyers  v.  Coiner,  22  Fla.  422. 
HI.— McAnrow  v.  Martin,  183  111.  467, 
56  N.  E.  168;  Highley  v.  Deane,  168 
111.  266,  48  N.  E.  50.  Md.— Horn  v. 
Bohn,  96  Md.  8,  53  Atl.  576. 

[a]  When  the  appointment  is  on 
the  court's  motion,  the  costs  will  be 
charged  against  the  fund.  Elk  Fork 
Oil  Sc  Gas.  Co.  v.  Foster,  99  Fed.  495, 
39  C.  C.  A.  615. 

79.  Howe  V.  Jones,  66  Iowa  156,  23 
N.  W.  376;  Gulf  Pipe  Line  Co.  ■». 
Lasater  (Tex.  Civ.  App.),  193  S.  W. 
773. 

80.  Cutter  v.  Pollock,  7  N.  D.  631, 
76  N.  W.  235. 

81.  Oal. — Ephraim  v.  Pacific  Bank, 
136  Cal.  646,  69  Pac.  436.  Colo. — Ant- 
lers Land  &  Eeservoir  Co.  v.  Fesler,  14 
Colo.  201,  59  Pac.  406.  111. — McAnrow 
V.  Martin,  183  111.  467,  56  N.  B.  168. 
la. — Gallagher  v.  Gingrich,  105  Iowa 
237,  74  N.  W.  763.  Tex. — Bspuella 
Land  &  Cattle  Co.  v.  Bindle,  11  Tex. 
Civ.  Ai>p.  262,  32  S.  W.  582. 

See  5  Standard  Proc.  937. 

82.  N.  J. — Goodyear  Tire  &  Eubber 
Co.  V.  United  Motor  C.  &  S.  Co.  (N.  J. 
Eq.),  103  Atl.  471.  N.  Y.— Adams  v.  El- 
wood,  104  App.  Div.  138,  93  N.  Y. 
Supp.  327.  Pa.— Pennsylvania  Eng. 
Works  V.  New  Castle  Stamping  Co.,  259 
Pa.  378,  103  Atl.  215. 

See  supra,  IX,  B,  2. 

83.  Cal. — McLane  v.  Placerville  & 
8.  Val.  B.  Co.,  66  Cal.  606,  6  Pac.  748. 

26 


Ga. — Central  Trust  Co.  v.  Thurman,  94 
Ga.  735,  20  S.  E.  141.  la.— Frick  v. 
Fritz,  124  Iowa  529,  100  N.  W.  513. 

See  supra,  IX,  F. 

8'4.  Canton  First  Nat.  Bank  v. 
Washburn,  20  App.  Div.  518,  47  N.  Y. 
Supp.  117;  Bourdon  v.  Martin,  74  Hun 
246,  26  N.  Y.  Supp.  378,  56  N.  Y.  St. 
314;  Matter  of  Castle,  41  Hun  637, 
2  N.  Y.  St.  362;  Ander»on  v.  Matthews, 
8  Wyo.  307,  57  Pac.  156. 

[a]  Costs  incurred  in  litisation 
without  leave  may  be  charged  against 
the  receiver.  Phelps  v.  Cole,  3  Code 
Eep.  (N.  y.)  157,  2  Edm.  Sel.  Cas. 
117. 

[b]  Coiti  of  an  audit  may  be  im- 
posed on  a  receiver  who  negligently 
managed  the  property.  In  re  Beeves, 
Parvin  &  Co.'s  Appeal,  3  Walk.  (Pa.) 
199. 

85.  Pacific  Coast  Coal  Co.  v.  Lak-A- 
Taka  Co.,  92  Wash.  203,  158  Pac.  1003; 
Willett  V.  Janecke,  85  Wash.  654,  149 
Pac.  17,  Ann.  Cas.  1917B,  351. 

[a]  When  the  receiver  acts  in  good 
faith  a  judgment  against  him  for  costs 
is  not  a  personal  judgment,  but  only 
as  receiver.  Pacific  Coast  Coal  Co.  v. 
Lak-A-Taka  Co.,  92  Wash.  203,  158 
Pac.  1003. 

86.  Campbell  v.  Adams,  38  Barb. 
(N.  .Y.)  132.  See  15  Standard  Proc. 
45  and  64. 

[a]  The  omission  may  be  corrected 
on  motion.  Campbell  v.  Adams,  38 
Barb.  (N.  Y.)  132. 

«7.  U.  S.— Beynolds  v.  Stockton,  140 
U.  S.  254,  11  Sup.  Ct.  773,  35  L.  ed. 
464;  Bluefields  S.  S.  Co.  v.  Steele,  184 
Fed.  584,  106  C.  C.  A.  564.  Conn. 
Low  V.  E.  P.  K.  Pressed  Metal  Co., 
91  Conn.  91,  99  Atl.  1.    lU.— Holbrook 
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of  such  jurisdiction  in  obtaining  a  uniform  control  of  the  property 
and  assets.*^  So  a  receiver  may  be  appointed  in  another  state  for 
the  purpose  of  protecting  local  creditors,^®  and  where  there  are  such 
creditors  a  purely  ancillary  receivership  may  not  be  procured  merely 
for  the  purpose  6f  collecting  funds  and  transferring  them  to  a  for- 
eign receiver.®"  It  is  no  unusual  thing  for  a  federal  court  to  ap- 
point an  ancillary  receiver  of  assets  within  its  jurisdiction  in  aid  of 
a  primary  appointment  by  a  state  court  in  another  state.®^ 

Though  an  ancillary  receivership  is  in  no  sense  a  continuation  of, 
or  an  incident  to,  the  suit  in  which  the  primary  receiver  was  ap- 
pointed,*^ on  the  principle  of  comity,  the  courts  of  foreign  jurisdictions 


V.  Ford,  153  111.  633,  39  N.  E.  1091, 
27  L.  E.  A.  324,  46  Am.  St.  Bep.  917. 
N.  Y. — Farmers'  Loan  &  Trust  Co.  v. 
Bankers'  &  M.  Tel.  Co.,  148  N.  Y. 
315,  325,  42  N.  E.  707,  51  Am.  St.  Eep. 
690,  31  L.  B.  A.  403.  N.  C— Person 
V.  Leary,  126  N.  C.  504,  36  S.  E.  35. 
[a]  Serrlce  of  rule  or  notlc*  on  the 
original  defendant  is  BufScient  to  con- 
fer jurisdiction  to  appoint  an  ancil- 
lary receiver,  -when  the  defendant  has 
been  regularly  brought  into  court  in 
the  original  suit.  Bluefields  S.  S.  Co. 
V.  Steele,  184  Fed.  584,  106  C.  C.  A. 
564. 

88.  Bluefields  S.  S.  Co.  v.  Steele, 
184  Fed.  584,  106  C.  C.  A.  564;  Fowler 
17.  Osgood,  141  Fed.  20,  72  C.  C.  A. 
276,  4  L.  E.  A.  (N.  S.)  824;  Sullivan 
V.  Barnard,  81  Fed.  886;  Dillon  v. 
Oregon  S.  L.  &  U.  N.  E.  Co.,  66  Fed. 
622;  Central  Trust  Co.  v.  Wabash,  St. 
L.  &  P.  By.  Co.,  29  Fed.  618,  620; 
Guarantee  T.  &  S.  Deposit  Co.  v.  Phila. 

B.  &  N.   E.   E.   Co.,  69   Conn.   709,   38 
Atl.  792,  38  L.  E.  A.  804. 

[a]  A  Matter  of  Convenienca. 
"When  the  administration  extends 
over  assets  located  in  several  jurisdic- 
tions, it  is  often  convenient  to  apply, 
in  advance,  for  the  assistance  of  tie 
different  courts;  hence  the  practice  has 
become  common  of  applying  for  auxil- 
iary or  ancillAry  appointments."  Sands 
V.   Greeley   &  Co.,   88  Fed.   130,  31   C. 

C.  A.   424. 

89.  n.— Holbrook  v.  Ford,  153  111. 
633,  39  N.  E.  1091,  46  Am.  St.  Eep. 
917,  27  L.  B.  A.  324;  Life  Assn.  of 
America  v.  Paaaett,  102  111.  315.  Ind. 
Security  S.  &  L.  Assn.  v.  Moore,  151 
Ind.  174,  50  N.  E.  869.  Me.— Hunt  «. 
Columbia  Ins.  Co.,  55  Me.  290,  92  Am. 
Dec.  592.  N.  J.— National  Trust  Co. 
V.  Miller,  33  N.  J.  Eq.  155.  N.  T. 
Mabon  V.  Ongley  Elect.  Co.,  156  N.  Y, 
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196,  50  N.  E.  805;  De  Bemer  v.  Drew, 
57  Barb.  438. 

[a]  "In  general,  an  auxiliary  re- 
ceiver is  merely  the  custodian  of  the 
property  within  the  state  wherein  he 
is  appointed,  for  the  purpose  of  pre- 
serving the  assets  belonging  to  the 
party  or  corporation  proceeded  against 
within  the  state,  in  order  that  cred- 
itors may  reach  them  without  being 
compelled  to  go  to  a  foreign  jurisdic- 
tion to  prove  their  claims."  Buckley 
17.  Harrison,  10  Misc.  683,  31  N.  Y. 
Supp.  999. 

[b]  A  receiver  in  one  state  does 
not  prevent  a  receiver  in  another,  if 
necessary  conditions  exist.  Holbrook 
V.  Ford,  153  111.  633,  39  N.  E.  1091, 
46  Am.  St.  Eep.  917,  27  L.  E.  A. 
324. 

90.  Clark  v.  Supreme  Council,  O.  C. 
F.,  146  Cal.  598,  80  Pac.  931. 

91.  Sands  v.  Greeley  *  Co.,  88  Fed. 
130,  31  C.  C.  A.  424;  Bust  v.  Water- 
works Co.,  70  Fed.  129,  133,  17  C.  C. 
A.  16,  20;  Shinney  v.  North  American 
S»v.  L.  &  B.  Co.,  97  Fed.  9;  Scaife 
V.  Scammon  Inv.  &  S.  Assn.,  71  Kan. 
402,  80  Pac.  957. 

92.  Shinney  v.  North  American  Sav. 
L.  &  B.  Co.,  97  Fed.  9. 

[a]  "The  two  proceedings  (1)  are 
entirely  independent."  Shinney  v. 
North  American  Sav.  L.  &  B.  Co.,  97 
Fed.  9.  (2)  "While  an  ancillary  pro- 
ceeding of  fhe  kind  here  considered 
will  be  controlled  by  the  court  before 
which  _  it  is  prosecuted,  and  in  that 
sense  is  an  independent  proceeding,  its 
ultimate  object .  is  to  aid  the  purpose 
of  the  original  suit,  and  in  that  sense 
it  is  ancillary."  Bluefields  S.  S.  Co. 
V.  Steele,  184  Fed.  584,  106  C.  C.  A. 
564. 

_  r^l  For  the  purpose  of  jurisdiction 
in  the  federal  court,  a  suit  pravin?  for 
an  ancillary  receiver  is  considered  49 
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will  ordinarily  recognize  the  orders  of  the  court  of  primary  juris- 
diction^^ or  aid  their  execution  by  an  independent  order.^*  An  an- 
cillary receiver,  hoM'cver,  remains  responsible  to  the  court  appointing 
him,^^  and  his  rights  will  prevail  over  those  of  the  foreign  receiver.®^ 
The  appointment  of  an  ancillary  receiver  is  a  matter  of  discretion, 
the  same  as  in  case  of  a  primary  receivership,^'  as  one  of  the  gen- 
eral powers  of  a  court  of  equity.^* 

B.  Reappointment  op  Primary  Receiver.  —  Every  jurisdiction 
has  the  right  to  determine  for  itself  who  shall  be  receiver,^^  but  the 
federal  courts  almost  invariably,  though  not  always,^  appoint  the 
same  receiver  whom  the  federaP  or  state'  court    which    first    took 


ancillary  to  the  suit  in  which  the  pri- 
mary receiver  was  appointed,  and  is 
cognizable  by  the  federal  court,  ir- 
respective of  the  citizenship  of  the 
parties  or  amount  in  controversy.  Shin- 
ney  v.  North  American  Sav.  L.  &  B. 
Co.,  97  Fed.  9,  citing  White  v.  Ewing, 
159  U.  S.  36,  15  Sup.  Ct.  1018,  40 
L.  ed.  67;  Sullivan  v.  Barnard,  81  Fed. 
886;  State  v.  Northern  Pac.  Ey.  Co., 
75  Fed.  333.  See  also  Blueflelds  S.  S. 
Co.  V.  Steele,  184  Fed.  584,  106  C.  C. 
A.  564. 

93.  Guarantee  T.  &  S.  Deposit  Co. 
V.  Phila.  E.  &  N.  B.  E.  Co.,  69  Conn. 
709,  717,  38  Atl.  792,  38  L.  E.  A.  804; 
Smith  V.  Central  Trust  Co.,  154  N.  Y. 
333,  48  N.  E.  553;  Coe  v.  Patterson, 
122  App.  Div.  76,  106  N.  Y.  Supp. 
659. 

[a]  "In  matters  of  management  (1) 
in  respect  to  a  property  impracticable 
or  difficult  to  be  managed  otherwise 
than  as  a  whole,  the  direction  of  the 
court  of  initial  proceeding,  establish- 
ing rule's  which  of  necessity  must  ap- 
ply to  the  whole  property,  will  ordi- 
narily be  followed  by  the  courts  ap- 
pointing the  same  receiver  in  other 
states."  Guarantee  Tr.  &  Safe  Deposit 
Co.  V.  Philadelphia,_E.  &  N.  E.  E.  Co., 
69  Conn.  709,  38  Atl.  792,  38  L.  E. 
A.  804.  (2)  "In  such  cases  an  order 
of  court  cannot  be  held  void  for  want 
of  jurisdiction,  because  the  court  may 
rely  for  its  full  enforcement  upon  an 
application  of  this  rule  of  comity  by 
the  courts  of  another  state."  Guar- 
antee Tr.  &  Safe  Deposit  Co.  v.  Phila- 
delphia E.  &  N.  E.  E.  Co.,  69  Conn. 
709,  38  Atl.  792,  38  L.  E.  A.  804.  (3) 
"But  this  comity  will  not  be  extended 
to  the  detriment  of  local  creditors  of 
the  person  or  corporation  whose  prop- 
erty is  in  receivership."  Dillon  v. 
Oregon  S.  L.  &  V.  N.  Ey,  Co.,  66  Fed. 
822, 


94.  Guarantee  T.  &  S.  Deposit  Co.  v. 
Philadelphia,  E.  &  N.  E.  E.  Co.,  69 
Conn.  709,  38  Atl.  792,  38  L.  E.  A. 
804. 

95.  V.  S. — Kirker  v.  Owings,  98  Fed. 
499,  39  C.  C.  A.  132;  Sands  v.  Greeley 
&  Co.,  88  Fed.  130,  31  C.  C.  A.  424. 
Conn. — Guarantee  Trust  &  S.  D.  Co.  v. 
Philadelphia,  E.  &  N.  E.  E.  Co.,  69 
Conn.  709,  38  Atl.  792,  38  L.  E.  A. 
804.  N.  J. — Irwin  v.  Granite  State 
Prov.  Assn.,  56  N.  J.  Eq.  244,  38  Atl. 
680. 

[a]  "The  ofttcer  becomes  its  officer 
and  is  completely  amenable  to  its  con- 
trol." Sands  V.  Greeley  &  Co.,  88  Fed. 
130,  31   C.  C.  A.  424. 

96.  Atkins  v.  Wabash,  St.  L.  &  P. 
E.  Co.,  29  Fed.  161;  Piatt  v.  Continen- 
tal Ins.  Co.,  62  Vt.  166,  19  Atl.  637. 

97.  Blueflelds  S.  S.  Co.  v.  Steele, 
184  Fed.  584,  106  C.  C.  A.  564;  Sands 
V.  Greeley  &  Co.,  88  Fed.  130,  31  C.  C. 
A.  424;  Security  Sav.  &  Loan  Assn.  i). 
Moore,   151   Ind.   174,  50   N.   E.   869. 

98.  Shinney  v.  North  American  Sav. 
L.  &  B.  Co.,  97  Fed.  9;  Williams  v, 
Hintermeister,  26  Fed.  889;  Evans  v. 
Pease,  21  E.  I.  187,  42  Atl.  506. 

99.  Great  Weistern  Min.  Co.  v.  Har- 
ris, 198  U.  S.  561,  25  Sup.  Ct.  ?70, 
49  L.  ed.  1163;  Thornley  v.  Walsh  Co., 
207  Mass.  62,  92  N.  E.  1007;  Thornley 
V.  Walsh  Co.,  200  Mass.  179,  86  N.  E. 
355. 

1.  Coltrane  v.  Templeton,  106  Fed. 
370,  45  C.  C.  A.  328;  Shinney  v.  North 
American  S.  L.  &  B.  Co.,  97  Fed.  9. 

2.  Eeynolds  v.  Stockton,  140  U.  S. 
254,  11  Sup.  Ct.  773,  35  L.  ed.  464; 
Coltr»ne  v.  Templeton,  106  Fed.  370, 
45  C.  C.  A.  328;  Bayne  v.  Brewery 
Pottery  Co.,  82  Fed.  391;  Dillon  v. 
Oregon  8.  L.  &  U.  N.  E.  Co.,  66  Fed. 
622;  Central  Trust  Co.  v.  Wabash,  St. 
L.  *  P.  Ey.  Co.,  29  Fed.  618,  620. 

3.  Bust  V.  United  Waterworks  Co., 
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jurisdiction  appointed.  State  courts  generally  follow  the  same  rule,* 
though  it  may  be  necessary  to  appoint  a  resident  as  ancillary  re- 
ceiver." The  general  rule  is  based  upon  the  prpciple  of  comity, 
and  there  is  no  absolute  right  that  the,  same  person  be  appointed  in 
the  ancillary  receivership.* 

C.  Pleadings.  —  The  bill  must  show  the  necessity  of  the  appoint- 
ment, as  in  the  case  of  a  primary  receivership,^  and  should  disclose 
fully  the  nature  of  the  proceeding  in  which  the  receiver  was  ap- 
pointed in  the  court  of  primary  jurisdiction." 

D.  Judgment  Against  Receiver. — ^^A  judgment  against  the  an- 
cillary receiver  does  not  bind  assets  beyond  the  jurisdiction  of  the 
court  appointing  him,^  but  a  judgment  of  the  court  of  either  the 
primary  or  ancillary  receivership,  with  respect  to  assets  within  its 
jurisdiction,  is  conclusive  on  all  the  courts.^" 

E.  Distribution  of  Assets.  —  The  court  may  order  the  proceeds 
of  the  ancillary  receivership  remitted  to  the  principal  receiver  for 
distribution,  when  no  injustice  to  local  creditors  will  be  done,^^  this 


70  Fed.  129,  133,  17  C.  C.  A.  16; 
Shinney  v.  North  American  Sav.  L.  & 
B.    Co.,   97   Fed.   9. 

4.  G». — Port  Eoyal  &  A.  Ry.  Co.  v. 
King,  93  Ga.  63,  19  S.  E.  809,  24  L. 
R.  A.  730.  N.  J.— National  Trust  Co.. 
V.  Miller,  33  N.  J.  Eq.  155.  N.  T. 
Coe  V.  Patterson,  122  App.  Div.  76,  106 
N.  Y.  Supp.  65S. 

5.  Low  V.  E.  P.  K.  Pressed  Metal 
Co.,  91  Conn.  91,  99  Atl.  1. 

6.  Coltrane  v.  Templeton,  106  Fed. 
370,  45  C.  C.  A,  328;  Shinney  v.  North 
American  Sav.  L.  &  B.  Co.,  97  Fed.  9; 
New  York  P.  &  O.  R.  Co.  v.  New  York 
L.  B.  &  W.  R.  Co.,  58  Fed.  268;  Port 
Royal  '&  A.  Ey.  Co.  v.  King,  93  Ga. 
63,  19  S.  E.  809,  24  L.  E.  A.  730. 

7.  Bluefields  S.  S.  Co.  v.  Steele,  184 
Fed.  584,  106  C.  C.  A.  564.  See  Se- 
curity Sav.  So  Loan  Assn.  v.  Moore,  151 
Ind.   174,   50   N.   E.   869. 

8.  Bluefields  S.  S.  Co.  v.  Steele,  184 
Fed.  584,  106  C.  C.  A.  564. 

9.  Reynolds  v.  Stockton,  140  U.  S. 
254,  11  Sup.  Ct.  773,  35  L.  ed.  464; 
Johnson  v.  Powers,  139  U.  S.  156,  11 
Sup.  Ct.  525,  35  L.  ed.  112;  Shinney 
V.  North  American  Sav;  L.  &  B.  Co., 
97  Fed.  9-  Union  Trust  Co.  v.  Atchison, 
T.  &   S.  F.  E.   Co.,  87  Fed.  530. 

10.  Eeynolds  v.  Stockton,  140  U.  S. 
254,  11  Sup.  Ct.  773,  35  L,  ed.  464; 
Sands  v.  Greeley  &  Co.,  88  Fed.  130, 
31   C.  C.  A.  424. 

11.  U.  S.— Smith  V.  Taggart,  87  Fed. 
94,  30  C.  C.  A.  563;  Parsons  v.  Charter 
Oak  L.  Ins.  Co.,  31  Fed.  305.  Ark. 
Culver  Lumb.  &  Mfg.  Co.  v.  Culver,  81 
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Ark.  102,  99  S.  W.  391,  118  Am.  St. 
Eep.  17.  Conn. — Fawcett  v.  Supreme 
Sitting  O.  I.  H.,  64  Conn.  170,  29  Atl. 
614,  24  L.  E.  A.  815.  Ind.— Security 
Sav.  &  Loan  Assn.  v.  Moore,  151  Ind. 
174,  50  N.  E.  869.  La.— Durward  v. 
Jewett,  46  La.  Ann.  559,  15  So.  386. 
Mass. — Buswell  v.  Supreme  Sitting  O. 
L  H.,  161  Mass.  224,  36  N.  E.  1065, 
23  L.  E.  A.  846.  IVtich.- Baldwin  v. 
Hosmer,  101  Mich.  119,  59  N.  W.  432, 
25  L.  R.  A.  739.  N.  J.— Ware  v.  Su- 
preme Sitting  Order  of  Iron  Hall  (N. 
J.  Bq.),  28  Atl.  1041.  Pa.— Kean  v. 
Supreme  Sitting  O.  I.  H.,  3  Pa.  Dist. 
323.  *^ 

[a]  "The  need  for  a  uniform  and 
equitable,  distriliution  of  the  assets 
alone  moves  the  discretion  of  the  court 
of  so-called  'ancillary  juriigdiction '  to 
transmit  them  (the  assets)  to  the  court 
of  primary  jurisdiction  .  .  .  selected 
for  this  purpose,  not  because  of  any 
paramount  jurisdiction  inhering  in  it, 
but  because  of  the  necessity  of  mak- 
ing some  selection,  and  of  the  diffi- 
culty of  formulating  any  principle  of 
selection  other  than  that  of  the  first 
in  time."  Shinney  v.  North  America 
Sav.  L.  &  B.   Co.,  97  Fed.  9. 

[b]  "If  it  is  found  to  bo  mow 
equitable,  in  the  end,  and  not  against 
the  interests"  of  the  local  creditors, 
"that  all  assets  in  this  state  should  be 
placed  in  the  hands  of  the  home  re- 
ceiver .  .,  .  no  doubt  that  course  will 
be  taken."  Security  Sav.  &  Loan 
Assn.  V.  Moore,  151  Ind.  174,  50  N.  E. 
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being  a  matter  of  discretion.^* 
XI.    PROCEEDINGS    BY   AND    AGAINST    RECEIVERS.  —  A. 

Proceedings  Against  Receiver.  —  1.  Generally.  —  A  receiver  may- 
be sued  in  his  official  capacity,^^  as  receiver,^*  subject  to  statutory 
regulation  and  restrictions.^'  He  may  be  sued  for  his  torts  the 
same  as  any  other  person.^'     Though  statutes  sometimes  provide  for 


[c]  Claimants  residing  within  the 
jurisdiction  may  prove  their  claims  in 
the  ancillary  receivership,  and  pro- 
vision should  be  made  securing  them 
equality  of  distribution  in  respect  to 
the  whole  assets  of  the  defendant. 
Sands  v.  Greeley  &  Co.,  88  Fed.  i.i\), 
31  C;  C.  A.  424. 

12.  Security  Sav.  &  Loan  Assn.  «. 
Moore,  151  Ind.  174,  50  N.  E.  869. 

[a]  There  is  no  hard  and  fast  rule 
(1)  to  control  the  discretion  of  the 
court  in  making  such  a  distribution 
as  shall  be  just  to  all  creditors.  Sands 
V.  Greeley  &  Co.,  88  Fed.  130,  31  C. 
C.  A.  424.  (2)  It  rests  in  the  dis- 
cretion of  the  court  appointing  the  re- 
ceiver whether  the  assets  within  its 
jurisdiction  shall  be  distributed  under 
its  own  direction  or  shall  be  trans- 
mitted to  the  primary  receiver.  United 
States  V.  Coxe,  18  How.  (U.  S.)  100, 
105,  15  L.  ed.  299;  Sands  v.  Greeley 
ft  Co.,  88  Fed.  130,  31  C.  C.  A.  424; 
Shinney  v.  North  American  Sav.  L.  & 

B.  Co^,  97  Fed.  9. 

13.  Ala.  —  Montgomery  v.  Enslen, 
126  Ala.  654,  28  So.  626.  Ga.— Ball 
V.  Mabry,  91  Ga.  781,  18  S.  E.  64. 
la. — Sloan  V.  Central  Iowa  Ey.  Co.,  62 
Iowa  728,  16  N.  W.  331.  Minn. 
Schmidt  v.  Gavner,  59  Minn.  303,  61 
N.  W.  333,  62  N.  "W.  265.  N.  J.— Van- 
derbilt  v.  Central  E.  Co.,  43  N.  J.  Eq. 
669,  12  Atl.  188.  Tex. — Brown  v.  Gray, 
76  Tex.  444,  13  S.  W.  472.  Wash. 
Vasele  v.  Grant  St.  Elect.  Ey.  Co.,  16 
Wash.  602,  48  Pae.  249. 

[a]  Receiver  May  Aid  Creditor. 
Court  may  direct  receiver  to  facilitate 
the  rendition  of  a  judgment  in  favor 
of  a  creditor  so  as  to  gain  standing 
as  a  judgment  creditor  for  him.  Wil- 
liamson  V.   Collins,   243   Fed.   835,  '156 

C.  C.  A.  347. 

14.  U.  S. — Gray  v.  Grand  Trunk 
Western  E.  Co.,  156  Fed.  736,  743,  84 
C.  C.  A.  392;  Frankle  v.  Jackson,  30 
Fed.  398.  Ga.— Ball  v.  Mabry,  91  Ga. 
781,  18  S.  E.  64.  m.— McNulta  v. 
Lockridge,  137  111.  270,  27  N.  E.  452, 
31  Am.  St.  Eep.  362.  Kan. — Eouse  v. 
Harry,   55   Kan.   589,    40    Pao.    1007. 


Minn. — Schmidt  v.  Gayner,  59  Minn. 
303,  61  N.  W.  333,  62  N.  W.  265.  N.  T. 
Fuller  v.  Jewett,  80  N.  Y.  46, '36  Am. 
Eep.  575.  Pa. — Com.  v.  Bunk,  26  Pa. 
235.  Tex.— Fordyce  v.  Du  Bose,  87  Tex. 
78,  26  S.  W.  1050.  Wash.— Vasele  v. 
Grant  St.  Elect.  Ey.  Co.,  16  Wash.  602, 
48  Pac.  249. 

[a]  "The  receiver  (1)  is  sued  as 
such,  and  merely  because  he  is  .  .  . 
the  tangible  representative  of  the  mat- 
ter of  the  receivership."  MoNulta  v. 
Lockridge,  137  111.  270,  27  N.  E.  452,  31 
Am.  St.,  Eep.  362.  (2)  "If  actions 
were  brought  against  the  receivership 
generally,  or  against  the  corporation 
by  name,  'in  the  hands  of  or  'in  the 
possession  of,'  a  receiver,  without  stat- 
ing the  name  of  the  individual,  it 
would  more  accurately  represent  the 
character  or  status  of  the  defendant." 
McNulta  V.  Lochridge,  141  TJ.  S.  327, 
12  Sup.  Ct.  11,  35  L.  ed.  796.  (3)  "A suit 
therefore,  to  ascertain  and  adjust  a 
liability  of  the  company  is  properly 
brought  against  the  receiver  in  his 
capacity  as  such,  somewhat  in  the 
same  form  as  a  suit  against  an  ad- 
ministrator by  a  creditor  of  the  estate 
of  the  deceased."  Combs  v.  Smith,  78 
Mo.  32. 

15.  U.  S. — Central  Trust  Co.  v.  East 
Tennessee  V.  &  G.  E.  Co.,  69  Fed.  353. 
Ga. — Eobinson  v.  Huidekoper,  98  Ga. 
306,  25  S.  E.  440;  Henderson  v.  Walker, 
55  Ga.  481.  Ohio.— Murphy  v.  Hol- 
brook,  20  Ohio  St.  137,  5  Am.  Eep. 
633,  by  code.  Tex. — ^Fordyce  v.  Du 
Bose,  87  Tex.  78,  26  S.  W.  1050. 

16.  U.  S.— Hornsby  v.  Eddy,  56  Fed. 
461,  5  C.  C.  A.  560;  Missouri' Pae.  Ey. 
Co.  V.  Texas  &  Pac.  Ey.  Co.,  30  Fed. 
167.  Ind. — Ohio  &  M.  Ey.  Co.  v.  Davis, 
23  Ind.  553,  85  Am.  Dee.  477.  la. 
Sloau  V.  Cent.  Iowa  Ey.  Co.,  62  Iowa 
728,  16  N.  W.  331.  Kan.— Eouse  v. 
Harry,  55  Kan.  589,  40  Pac.  1007. 
Mass. — Paige  v.  Smith,  99  Mass.  395. 
Mo. — Fullerton  v.  Fordyce,  121  Mo.  1, 
25  S.  W.  587,  42  Am.  St.  Eep.  516. 
N.  J. — Klein  v.  Jewett,  26  N.  J.  Eq. 
474.  Ohio. — Merara's  Admr.  ■».  Hol- 
brook,   20   Ohio   St.   137,   5   Am.   Eep. 
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suits  against  the  receiver  alone,  or  in  connection  with  the  corporation, 
for  liabilities  of  the  latter,^'  he  may  not  generally  be  sued  for  torts 
committed  by  the  defendant  corporation  prior  to  the  receivership,^* 
though  there  is  authority  to  the  contrary."  It  has  been  held,  how- 
ever, that  the  receiver  may  be  sued  to  recover  compensation  for  a 
right  of  way  taken  from  the  plaintiff's  property  prior  to  the  receiver- 
ship.^"  Suits  against  a  receiver  are  in  effect  only  against  the  receiver- 
ship.^'^  His  contracts,  misfeasances  and  negligence,^^  apart  from  his 
personal  misconduct   or  personal  negligence,^'   are  official,   and  not 


633.  S.  O.—Ex  paHe  Brown,  15  S.  C. 
518.  Teun. — Brwin  v.  Davenport,  9 
Heisk.  44.  Tex. — International  &  G.  N. 
Ey.  Co.  V.  Bender,  87  Tex.  99,  26  S.  W. 
1047.  Vt.— Lyman  v.  Cent.  Vt.  E. 
Co.,  59  Vt.  167,  10  Atl.  346;  Blumen- 
thal  V.  Brainerd,  38  Vt.  402,  91  Am. 
Dec.  350. 

[a]  An  ancillary  receiver  may  not 
be  sued  on  a  claim  of  tort  against 
the  original  receiver.  Union  Trust  Co. 
V.  Atchison,  T.  &  S.  F.  E.  Co.,  87  Fed. 
530. 

17.  Hollowell  V.  Norfolk  &  S.  E. 
Co.,  153  N.  C.  19,  68  8.  E.  894;  Kis- 
senger  v.  Fitzgerald,  152  N.  C.  247,  67 
S.  B.  588;  International  &  G.  N.  E. 
Co.  V.  Ormond,  57  Tex.  Civ.  App.  79, 
121  S.  W.  899;  Dallas  Consol.  Tract. 
Ey.  Co.  V.  Hurley,  10  Tex.  Civ.  App. 
246,  31  S.  W.  73. 

18.  XT.  S. — In  re  Seaboard  Air  Line 
Ey.,  166  Fed.  376.  D.  C— McDermott 
V.  Crook,  20  App.  Cas.  465.  111.— Healy 
V.  Defiance  City  Bank,  160  111.  App. 
625. 

[a]  Neither  at  Law  Nor  in  Equity. 
' '  We  know  of  no  rule  of  law  which 
permits  one  claiming  a  right  of  action 
for  a  tort  against  a  corporation  in  the 
hands  of  a  receiver,  to  sue  for  and 
recover  against  the  receiver,  either  at 
law  or  in  equity,  the  damages  so  suf- 
fered by  him."  Healy  v.  Defiance  City 
Bank,  160  111.  App.  625. 

For  receiver  as  a  party  to  such  suits, 
see  infra,  XI,  A,  6. 

19.  Combs  V.  Smith,  78  Mo.  32. 
"It  is  objected  that  no  cause  of  action 
is  contained  in  the  petition  or  evi- 
dence, because  the  trespass  complained 
of  transpired  before  the  receiver  took 
charge  of  the  road.  This  objection  is 
made  under  a  misconception  of  the  ob- 
ject of  this  action  and  the  natuia 
of  the  judgment  which  was  actually 
rendered  in  it.  When  a  corporation 
passes  into  the  hands  of  a  receiver,  it 
is   taken   by   him    subject   to    all   the 
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debts  and  liabilities  existing  against 
it,  at  the  time  of  his  appointment, 
whether  arising  from  contract  oi 
tort." 

20.  TJ.  S. — Frankle  v.  Jackson,  30 
Fed.  398.  Ark.— EatclifE  v.  Adler,  71 
Ark.  269,  72  S.  W.  896.  Mo.— Combs 
V.   Smith,   78  Mo.   32. 

21.  U.  S. — McNulta  v.  Lochridge, 
141  U.  S.  327,  332,  12  Sup.  Ct.  11, 
13,  35  L.  ed.  796;  Gray  v.  Grand  Trunk 
&  W.  E.  Co.,  156  Fed.  736,  84  C.  C. 
A.  392;  Smith  v.  Jones  Lumb.  &  Merc. 
Co.,  200"  Fed.  647;  Hanlon  v.  Smith, 
175  Fed.  192.  111.— MoNulta  v.  Lock- 
ridge,  137  111.  270,  27  N.  E.  452,  31 
Am.  St.  Eep.  362.  Tex.— Texas  &  P. 
Ey.  Co.  «/.  John'son,  76  Tex.  421,  13  S. 
W.  463,  18  Am.  St.  Rep.  60. 

[a]  "Such  suits  are  against  the 
fund  in  his  hands."  Smith  v.  Jones 
Lumb.  &  Merc.  Co.,  200  Fed.  647. 

[bj  Claims  for  official  and  personal 
liability  cannot  be  joined  in  same  suit. 
Brandt  v.  Siedler,  10  Misc.  234,  31  N. 
Y.  Supp.  112,  63  N.  Y.  St.  381. 

22.  U.  S.— McNulta  v.  Lochridge, 
141  U.  S.  327,  332,  12  Sup.  Ct.  11, 
13,  35  L.  ed.  796;  Smith  v.  Jones  Lumb. 
&  Merc.  Co.,  200  Fed.  647;  Sullivan 
V.  Barnard,  81  Fed.  886.  Minn. — Ers- 
kine  v.  Mcllrath,  60  Minn.  485,  62 
N.  W.  1130.  N.  J.— Vanderbilt  v.  Cen- 
tral E.  Co.,  43  N.  J.  Eq.  669,  12  Atl. 
188.  N.  Y.— Cardot  v.  Barney,  63  N. 
Y.  281,  20  Am.  Eep.  533;  Camp  v. 
Barney,  4  Hun  373,  6  Thomp.  &  C. 
622.  ^ 

[a]  "His  contracts,  misfeasances 
and  negligences  (apart  from  personal 
misconduct  or  personal  negligence) 
are  ofBcial,  not  personal,  judgments 
against  him  are  payable  only  from  thd 
property  or  money  in  his  hands,  and 
his  discharge  as  receiver  absolutely 
puts  an  end  to  his  liability."  Smith 
V.  Jones  Lumb.  &  Merc.  Co.,  200  Fed. 
647. 

23.  Gray  v.  Grand  Trunk  West  R, 
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personal,^*  and  are  chargeable  as  claims  only  against  the  property 
or  money  in  his  hands.^' 

Against  Receiver  Personally Actions  are  maintainable  against  the 

feeeiver  personally^^  for  his  fraud,^''  miseonduct,^^  or  personal  negli- 
genee,^°  but  receivers  are  not  personally  liable  for  claims  against  them 
as  receiver.^" 

2.  Leave  To  Sue.  —  A  receiver,  except  when  the  statute  so  pro- 
vides,'^ may  not  be  sued  without  the  leave  of  the  court  which  ap- 
pointed him.'^    The  authority  may  be  in  the  form  of  a  general  order 


Co.,  156  Fed.  736,  84  C.  C.  A.  392; 
Smith  V.  Jones  Lumb.  &  Mere.  Co., 
200  Fed.  647;  Hanlon  v.  Smith,  175 
Fed.  192;  Sorohan  v.  Mayo,  50  N.  J. 
Eq.  288,  23  Atl.  479. 

24.  MeNulta  v.  Lochridge,  141  U.  S. 
327,  332,  12  Sup.  Ct.  11,  13,  35  L.  ed. 
796;  Grav  v.  Grand  Trunk  Western  R. 
Co.,  156  Fed.  736,  84  C.  C.  A.  392; 
Smith  V.  Jones  Lumb.  &  Merc.  Co.,  200 
Fed.  647;  Hanlon  v.  Smith,  175  Fed. 
192. 

25.  See  infra,  XI,  A,  6,  and  cases 
in  preceding  notes. 

26.  Guimarin  v.  Southern  Life  & 
Trust  Co.,  106  S.   C.  37,  90  S.   E.  319. 

[a]  The  word  "receiver"  is  mere 
description  where  letters  written  would 
cast  individual  liability  on  the  re- 
ceiver. .  Guimarin  v.  Southern  Life  & 
Trust  Co.,  106  S.  C.  37,  90  S.  E.  319. 

27.  In  re  Wilson's  Estate,  252  Pa. 
372,  97  Atl.  453;  Fryar  v.  Hazelwood 
Holstein  Farms,  97  WasTi.  78,  165  Pac. 
1084. 

[a]  For  misrepresentation  of  facts 
regarding  a  sale,  a  receiver  may  be 
sued  personally.  Fryar  v.  Hazelwood 
Holstein  Farms,  97  Wash.  78,  165  Pac. 
1084. 

28.  Pennsylvania  Eng.  Worts  v.  New 
Castle  Stamping  Co.,  259  Pa.  378,  102 
Atl.   215. 

29.  Pennsylvania  Eng.  Works  v.  New 
Castle  Stamping  Co.,  259  Pa,  378,  103 
Atl.  215. 

[a]  Negligence  of  servants  does  not 
authorize  an  action  against  receiver 
personally.  Erskine  v.  Mcllrath,  60 
Minn.  485,  62  N.  W.  1130. 

30.  111.— White  v.  Chicago,  P.  &  St. 
L.  R.  Co.,  196  111.  App.  459.  Minn. 
Erskine  v.  Mcllrath,  60  Minn.  485,  62 
N.  W.  1130.  N.  Y.— Stannard  v.  Reid 
&  Co.,  118  App.  Div.  304,  103  N.  Y. 
Supp.  521;  Sager  Mfg.  (^.  v.  Smith, 
45  App.  Div.  358,  60  N.  Y.  Supp.  849. 
Pa. — In  re  Wilson's  Estate,  252  Pa. 
372,  97  Atl.  453,     Tenn. — Newman  v. 


Davenport,  9  Bast.  538.  Wash. — Gus- 
tav  V.  Esary,  94  Wash.  248,  161  Pac. 
1188. 

^a]  A  claim  overlooked  may  not  be 
recovered  from  the  receiver,  where  dis- 
tribution was  made  according  to  vne 
court's  order.  Gustav  v.  Esary,  94 
Wash.  248,  161  Pac.  1188. 

[b]  A  note  given  without  authority 
is  not  the  receiver's  personal  obliga- 
tion, in  the  absence  of  fraud.  In  re 
Wilson's  Estate,  252  Pa.  372,  97  Atl. 
453. 

31.  U.  S. — Gableman  v.  Peoria,  etc. 
Ry.  Co.,  179  U.  S.  335,  21  Sup.  Ct. 
171,  45  L.  ed.  220;  Porter  v.  Sabin, 
149  U.  S.  473,  13  Sup.  Ct.  1008,  37 
L.  ed.  815;  Gray  v.  Grand  Trunk  West. 
R.  Co.,  156  Fed.  736,  84  C.  C.  A.  392. 
See  United  States  v.  Illinois  Surety  Co., 
238  Fed.  840.  Ind.— Keen  v.  Brecken- 
ridge,  96  Ind.  69.  Tex. — Commonwealth 
B.  &  C.  Ins.  Co.  V.  Bowles  (Tex.  Civ, 
App.),  192  S.  W.  611. 

[a]  Necessity  of  Statute.  —  "No 
suit,  unless  expressly  authorized  oy 
statute,  can  be  brought  against  the  re- 
ceiver without  the  permission  of  the 
court  which  appointed  him."  Porter 
V.  Sabin,  149  IT.  S.  473,  13  Sup.  Ct. 
1008,  37  L.  ed.  815. 

[b]  Counterclaim  or  Cross -Com- 
plaint.— (1)  Counterclaim  may  be  filed 
without  leave,  in  a  suit  by  a  receiver. 
Curtis  V.  Chicago  &  E.  Ry.  Co.  (Ind. 
App.),  119  N.  E.  723.  See  Grant  v. 
Buckner,  172  U.  S.  232,  19  Sup.  Ct. 
163,  43  L.  ed.  430.  (2)  But  leave  to 
file  a  cross-aetiofl.  is  necessary.  Kort- 
john  V.  Seimers,  29  Mo.  App.  271. 
Compare  Venner  v.  Denver  Union 
Water  Co.,  40  Colo.  212,  90  Pac.  623, 
122  Am.  St.  Rep.  1036. 

32,  TJ.  S.— Porter  v.  Sabin,  149  U. 
S.  473,  13  Sup.  Ct.  1008,  37  L.  ed. 
815;  Texas  &  P.  Ry.  Co.  v.  Cox,  145 
U.  S.  593,  601,  12  Sup.  Ct.  905,  36 
L.  ed.  829;  American  Loan  &  Trust 
Co.   V.    Central   Vt.    Ry.    Co.,    86    Fed. 
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permitting  suits  generally  to  enforce  particular  liabilities.^^  In  some 
instances  leave  to  sue  the  receiver  is  not  necessary  where  his  pos- 
session is  not  disturbed,'*  and  no  leave  is  necessary  to  sue  the  receiver 
in  his  individual  capacity.'^    Leave  to  sue  may  be  revoked  and  the 


390.  Ala. — Herschey  Choc.  Co.  V. 
Sharps,  74  So.  33;  Baker  v.  Carraway, 
133  Ala.  502,  31  So.  933;  Southern 
Granite  Co.  v.  Wadsworth,  115  Ala. 
570,  22  So.  157.  Comi. — Links  v. 
Couneeticut  Eiv.  B.  Co.,  66  Conn.  277, 
33  Atl.  1003.  lU.— St.  Louis,  A.  &  S. 
E.  Co.  V.  Hamilton,  158  111.  366,  41  N. 
E.  777;  Mulcahey  v,  Strauss,  151  111. 
70,  37  N.  E.  702.  Ind. — Premier  Steel 
Co.  V.  McElwaine-Eiehards  Co.,  144  Ind. 
614,  43  N.  E.  876;  Wayne  Pike  Co.  v. 
State,  134  Ind.  672,  34  N.  E.  tw, 
Keen  v.  Breokenridge,  96  Ind,  69. 
Kan. — Meredith  Village  Sav.  Bank  v. 
Simpson,  22  Kan.  414.  Me. — Chalmers 
V.  Littlefield,  103  Me.  271,  69  Atl.  100. 
Mich. — Burk  v.  Muskegon  Mach.  &  P. 
Co.,  98  Mich.  614,  57  N.  W.  804; 
Citizens  Sav.  Bank  v.  Ingham  Cire. 
Judge,  98  Mich.  173,  57  N.  W.  121; 
People  .V.  Brooks,  40  Mioh.  333,  29 
Am.  Rep.  534.  Minn. — See  Schmidt  v. 
Gayner,  59  Minn.  303,  61  N.  W.  833, 
62  N.  W.  265.  Mo.— Smith  v.  St.  Louis 
&  S.  P.  Ey.  Co.,  151  Mo.  391,  52  S. 
W.  378,  48  L.  E.  A,  368;  Allen  v. 
St.  Louis  &  S.  F.  E.  Co.,  184  Mo.  App. 
492,  170  S.  W.  455.  N.  Y.— Taylor  v. 
Baldwin,  14  Abb.  Pr.  166;  Miller  v. 
Loeb,  64  Barb.  454;  De  Groot  v.  Jay, 
30  Barb.  483,  9  Abb.  Pr.  364.  Pa. 
Wray  v.  Hazlett,  6  Phila.  155.  Tex. 
International  &  G.  N.  Ey.  Co.  v.  Caw- 
son  (Tex.  Civ.  App.),  193  S.  W.  1145; 
Com.  B.  &  C.  Ins.  Co.  v.  Bowles  (Tex. 
Civ.  App.),  192  S.  W.  611.  Va.— Mel- 
endy  v.  Barbour,  78  Va.  544. 

[a]  Leave  once  granted  extends  to 
a  successor  of  the  receiver.  Pordyce 
V.  Dixon,  70  Tex.  694,  8  S.  W.  504. 

[b]  Leave  to  sue  receiver  in  an- 
other court  than  that  by  which  he  was 
appointed,  (1)  must  first  be  had.  Ark. 
Eatcliff  V.  Adler,  71  Ark.  269,  72  S.  W. 
896.  Ind.— Curtis  v.  Mauger,  114  N.  E,. 
408.  Va.— Eeed  d.  Axtell,  84  Va.  231, 
4  S.  E.  587.  (2)  "This  rule  hara  most 
frequently  been  applied  in  cases  where 
the  receiver  has  been  sued  in  the 
courts  of  a  different  state  from  that 
in  which  he  was  appointed."  Eatcliff 
V.  Adler,  71  Ark.  269,  72  S.  W.  896. 

[c]  "This  rule  rests  on  principles 
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of  comity,  and  is  considered  essential 
for  the  protection  of  the  receiver  as 
an  officer  of  the  court  appointing  him 
against  unnecessary  and  expensive  liti- 
gation touching  controversies  wherein 
it  may  often  be  within  the  power  of 
the  appointing  court  to  give  ample  re- 
lief to  any  person  aggrieved."  Hup- 
feld  V.  Automaton  Piano  Co.,  66  Ped. 
788;  Eatcliff  v.  Adler,  71  Ark.  269,  72 
S.  W.  896. 

[d]  "The  reason  that  permission  ia 
required  doubtless  is  that  the  court's 
officer  may  not  be  involved  in  constant 
and  expensive  litigation,  and  that  the 
court's  possession  may  not  be  placed 
in  peril  by  the  exercise  of  conflicting 
jurisdictions."  The  Premier  Steel  Co. 
V.  McElwaine-Eiehards  Co.,  144  Ind 
614,  43  N.  E.   876. 

[e]  If  the  same  judge  presides  in 
both  courts,  leave  of  the  appointing 
court  need  not  be  had  to  sue  in  a 
different  court.  Eatcliff  v.  Adler,  71 
Ark.  269,  72  S.  W.  896. 

[f]  Leave  to  sue  sureties  on  re- 
ceiver's bond  is  not  necessary.  Black 
V.  Gentery,  119  N.  C.  502,  26  S.  B. 
43. 

33.  Dow  V.  Memphis  &  L.  E.  E.  Co., 
20  Fed.  260;  Walker  v.  Green,  60  Kan. 
20,  55  Pac.  281. 

34.  Ark.— Eatcliff  «.  Adler,  71  Ark. 
269,  72  S.  W.  896.  Cal.— Petaluma 
Sav.  Bank  v.  Superior  Court,  111  Cal 
488,  44  Pac.  177.  Ore.— Bgan  v.  North 
Amer.  Loan  Co.,  45  Ore.  131,  76  Pac. 
774,  77  Pac.  392.  Wash.— Kidder  v. 
Beavers,  33  Wash.  635,  74  Pac.  819. 
Wis. — Kinney  v.   Crocker,   18   Wis.   74. 

[a]  In  an  action  to  remove  cloud, 
where  the  receiver  is  not  in  possession, 
leave  of  court  to  sue  the  receiver  is 
not  necessary.  Egan  v.  North  Amer. 
Loan  Co.,  45  Ore.  131,  76  Pac.  774.  77 
Pac.  392.  ' 

35.  Mich. — Kenney  v.  Eanney,  96 
Mich.-  617,  55  N.  W.  982.  Mo.— Kirk 
V.  Kane,  87  Mo.  App.  274.  N.  Y. 
Carrey  v.  Spencer,  36  N.  Y.  Supp.  88b! 
72  N.  Y.  St.  108.  Vt.— Lyman  v.  Cen- 
tral Vermont  E.  Co.,  59  Vt.  167,  10 
Atl.   346.  ' 
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suit  dismissed.'*  Statutes  may  expressly  require  such  leave,"  or 
dispense  with  it.''  By  federal  statute,  a  receiver  appointed  by  any 
court  of  the  United  States  may  be  sued  in  respect  of  his  acts  or 
transactions  in  carrying  on  the  business,  without  the  previous  leave  of 
the  court.'^  This  statute  does  not  apply  to  causes  of  action  which 
accrued  prior  to  the  receivership,*"  or  which  do  not  involve  any  act 
or  transaction  of  the  receiver,*^  though  a  successor  may  be  sued 
without  leave  for  acts  of  a  former  receiver.** 

It  is  a  matter  of  discretion  to  allow  the  receiver  to  be  sued,*'  and 
leave  may  be  refused  when  from  the  facts  stated  no  right  appears 


36.  Fla.— Ray  v.  Trice,  53  Fla.  864, 
42  So.  901.  Ga. — Henderson  v.  Walker, 
55  Ga.  48-1.  Kan. — Meredith  Village 
Sav.  Bank  v.  Simpson,  22  Kan.  414. 
Mich. — Citizens'  Com.  &  Sav.  Bank  v. 
Bay  Cire.  Judge,  110  Mich.  633,  68 
N.  W.   649. 

37.  See  the  statutes,  and  Meara's 
Admr.  v.  Holbrook,  20  Ohio  St.  137,  5 
Am.  Rep.  633. 

38.  Erb  V.  Morasch,  177  U.  S.  584, 
20  Sup.  Ct.  819,  47  L.  ed.  897;  Weill 
V.  First  Nat.  Bank,  106  N.  C.  1,  11 
S.  B.  277. 

39.  U.  S. — Gableman  v.  Peoria,  etc. 

E.  Co.,  179  tr.  S.  335,  338,  21  Sup.  Ct. 
171,  45  L.  ed.  220;  McNulta  v.  Loch- 
ridge,  141  TJ.  S.  327,  332,  12  Sup.  Ct. 
11,  13,  35  L.  ed.  796;  Smith  v.  Jonea 
Lumb.  &  Merc.  Co.,  200  Fed.  647. 
Ala. — Railroad  Com.  v.  Alabama  G.  S. 
R.  Co.,  185  Ala.  354,  64  So.  13,  L. 
R.  A.  1915D,  98.  Ga,.— Ball  v.  Mabry, 
91  Ga.  781,  18  S.  E.  64.  lU.— McNulta 
V.  Loekridge,  137  111.  270,  27  N.  E. 
452,  31  Am.  St.  Rep.  362.  Ind.— Ma- 
lott  V.  Hawkins,  159  Ind.  127,  63  N.  B. 
308.  Kan. — Reinhart  v.  Sutton,  58  Kan. 
726,  51  Pae.  221;  Erb  v.  Popritz,  59 
Kan.  264,  52  Pac.  871,  68  Am.  St.  Rep. 
362.  Ky. — Louisville  Southern  Ry.  Co. 
V.  Tucker's  Admr.,  105  Ky.  492,  49  S. 
W.  314.  Mo. — ^PuUerton  v.  Fordyce, 
121  Mo.  1,  25  S.  W.  587,  42  Am.  St. 
Rep.   516;   Hawkins  v.  St.  Louis  &   S. 

F.  Ry.  Co.  (Mo.  App.),  202  S.  W. 
1060.  Mont. — Robinson  v.  Mills,  25 
Mont.  391,  65  Pac.  114.  N.  J.— Meyer 
V.  Harris,  61  N.  J.  L.  83,  38  Atl.-  690. 
Ohio. — Schonberg  v.  Cowen,  7  OTiio 
Dee.  522,  7  Ohio  N.  P.  152.  Pa.— Hill 
V.  Baltimore  &  O.  R.  R.  Co.,  7  Pa. 
Dist.  473.  Tex. — Fordyce  v.  Withers, 
1  Tex.  Civ.  App.  540,  20  S.  W.  766. 
Wis. — Stolze  V.  Milwaukee  &  L.  W.  R. 
Co.,  104  Wis.  47,  80  N.  W.  68. 

[a]  By  the  word  "his,"  it  was  not 
intended  to  limit  the  right  to  sue  to 


cases  where  the  cause  of  action  arose 
from  the  conduct  of  the  receiver  him- 
self or  his  agents.  McNulta  v.  Loch- 
ridge,  141  U.  S.  327,  332,  12  Sup.  Ct. 
11,  13,  35  L.  ed.  796. 

For  suits  in  state  court  against  fed- 
eral receivers,  see  infra,  XI,  A,  3,  a 
and  b. 

40.'  XT.  S. — Northern  Pac.  Ry.  Co.  v. 
Heflin,  83  Fed.  93,  27  C.  C.  A.  460. 
Ind. — Harmon  v.  Perkins,  45  Ind.  App. 
83,  88  N.  E.  961.  Mo.— Smith  v.  St. 
Louis  &  S.  P.  Ry.  Co.,  151  Mo.  391, 
402,  52  S.  W.  378,  49  L.  E.  A.  368; 
Allen  V.  St.  Louis  &  S.  F.  R.  Co.,  184 
Mo.  App.  492,  170  S.  W.  455. 

41.  U.  S.— Central  Trust  Co.  v.  Chat- 
tanooga E.  &  C.  R.  Co.,  68  Fed.  685; 
Central  Trust  Co.  v.  Bast  Tennessee  V. 
&  G.  R.  Co.,  59  Fed.  523.  Ga.— Glover 
V.  Thayer,  101  Ga.  824,  29  S.  E.  36; 
Hollifield  V.  Wrightville  &  T.  Ry.  Co., 
99  Ga.  365,  27  S.  E.  715.  Mo.— Smith 
V.  St.  Louis  &  S.  F.  Ry.  Co.,  151  Mo. 
391,  52  S.  W.  378,  48  L.  R.  A.  368. 
Tex. — San  Antonio,  U.  &  G.  R.  Co.  v. 
Vivian  (Tex.  Civ.  App.),  180  S.  W. 
952;  St.  Louis,  B.  &  M.  Ey.  Co.  v. 
Knowles  (Tex.  Civ.  App.),  180  S.  W. 
1146.  Wash. — ^Bennett  v.  Northern  Pac. 
E.   Co.,   17  Wash.   534,   50  Pac.  496. 

[a]  Actions  to  recover  possession 
of  the  property  in  the  receiver's  hands 
are  not  embraced  in  the  statute.  J.  I. 
Case  Plow  Works  v.  Finks,  81  Fed. 
529,  26  C.  C.  A.  46. 

42.  McNulta  v.  Lochridge,  141  IT.  8. 
327,  12  Sup.  Ct.  11,  35  L.  ed.  796, 
afflrmdng  137  111.  270,  27  N.  E.  452, 
31  Am.  St.  Eep.  362. 

43.  Pierson  v.  Pierson  Eng.  & 
Const.  Co.  (Conn.),  101  Atl.  485;  In  re 
French  (App.  Div.),  168  N.  T.  Supp. 
988. 

[a]  The  court  has  Inherent  power 
to  protect  the  receiver  against  actions 
brought  without  his  consent.      In    re 
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to  exist,**  but  if  justice  demands  it  the  court  will  not  refuse  leave,** 
and  a,  party  may  have  rights  which  the  court  may  not  properly  dis- 
regard.*" The  court  should  grant  leave  to  a  person  claiming  an  in- 
terest in  the  property  adversely  to  the  receiver  to  bring  an  action 
to  determine  his  right,  or  permit  him  to  be  examined  pro  interesse 
Buo.*'     Failure  to  obtain  leave  is  not  jurisdictional,*^  by  the  weight 


French   (App.  Div.),  168  N.  Y..  Supp. 
988. 

44.  Durand  &  Co.  v.  Howard  &  Co., 
216  Fed.  585,  132  C.  C.  A.  589,  L.  E. 
A.  1915B,  998;  Jordan  v.  Wells,  3 
Woods  527,  13  Fed.  Cas.  No.  7,525. 

[a]  "When  a  court  (1)  can  see 
from  the  facts  stated  that  the  ao-ealled 
right  is  not  a  right,  it  is  not  even 
called  upon  to  exercise  its  discretion 
and  determine  whether  or  not  it  will 
permit  a  suit  to  be  brought  in  an- 
other court  against  its  receivers, — 
thereby  exposing  them  to  the  costs 
of  a  needless  and  fruitless  litigation 
at  the  expense  of  the  creditor^. "  Du- 
rand &  Co.  V.  Howard  &  Co.,  216  Fed. 
585,  132  C.  C.  A.  589,  L.  E.  A.  1915B, 
998.  (2)  But  the  mere  leave  to  sue 
does  not  determine  that  the  plaintiff 
has  a  good  cause  of  action  against  the 
receiver.  Fleischauer  v.  Dittenhoefer, 
17  Jones  &  S.  (N.  Y.)  311.  (3)  Nor 
conclusive  as  to  the  propriety  of  the 
remedy.  Goodnough  v.  Gateh,  37  Ore. 
5,  60  Pac.  383. 

45.  Cal. — Petaluma  Sav.  Bank  v. 
Superior  Court,  111  Cal.  488,  44  Pae. 
177.  Mich. — Van  Bianchi  «.  Wayne 
Circuit  Judge,  124  Mich.  462,  S3  N,  W. 
26;  Cohnen  v.  Sweenie,  105  Mich.  643, 
63  N.  W.  641.  Neb. — Ackerman  v.  Ack- 
erman,  50  Neb.  54,  69  N.  W.  388; 
Flentham  «.  Steward,  45  Neb.  640,  63 
N.  W.  924. 

[a]  "It  is  the  boast  of  such  courts 
that  they  never  refuse  leave  in  a 
proper  case."  Petaluma  Sav,  Bank  v. 
Superior  Court,  111  Cal.  488,  44  Pae. 
177. 

46.  Odell  V.  Batterman  Co.,  223  Fed. 
292,  299,  138  C.  C.  A.  534;  Petaluma 
Sav.  Bank  v.  Superior  Court,  111  Cal. 
488,  44  Pac.  177. 

[a]  ABegulated  Discretion. — '  'Such 
■discretion  as  the  court  appointing  the 
receiver  has  to  prevent  proceedings  by 
adverse  claimants  to  the  property  in 
the  custody  of  the  receiver  is  a  reg- 
ulated discretion  which  cannot  be 
abused."  Petaluma  Sav.  Bank  v.  San 
Francisco  Superior  Court,  111  Cal.  488, 
44  Pac.  177. 
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I      47.    Strain  v.  Palmer,  159  Fed.  628, 
I  86    C.    C.    A.    618;    Brien    v.     Paul,     3 
Tenn.  Ch.  357.    See  also.  Mo. — Colburn 
V.  Yantis,  176  Mo.  670,  75  S.  W.  653. 
I  N.   0.— Skinner  v.   Maxwell,   68   N.   C. 
'  400.     Wis. — Jaeobson    v.    Landolt,    73 
Wis.   142,   40    N.   W.    636,   9   Am,   St. 
Eep.  767, 
I      48.    U,  S.— Eidge    V.    Manker,    132 
'  Fed.   599,  67   C.    C.   A.    596.     Compare 
;  Barton  v.  Barbour,   104  IT.   S.  126,  26 
!  L.  ed.  672.    D.  O. — Ambrose  t;.  Brown, 
42  App.  Cas.  25.    lU.— Shedd  v.  Seef  eld, 
230   111.   118,   82   N.   E.    580,   120   Am. 
St.  Eep.  269,  13  L.  E.  A.  (N.  8.)  709; 
[  Muleahey   v.    Strauss,    151    111.    70,   37 
I  N.    E.    702;    Fox    Eiver   Paper    Co.   v. 
Western   Env.   Co.,   109  111.   App.   393. 
la. — Manker   v.  Phoenix    Loan    Assn., 
124   Iowa   341,   100   N.    W,    38.     Kan, 
St.   Joseph   &   D.   C.   E.   Co.  v.   Smith, 
19   Kan.   225.     Mass. — American   Steel 
&  Wire  Co.  v.  Bearse,  194  Mass.  596, 
80  N,  E.  623.  Neb,— Flentham  v.  Stew- 
ard, 45  Neb.  640,  63  N.   W.  924.     See 
Hagerman  v.  Thomas,  1  Neb.    (Unof.) 
497,  96  N.  W.  631.     N,  0.— Wilson  v. 
Eaukin,  129  N.   C.  447,  40   8.  E.   310. 
Ohio,— Tobias   v.    Tobias,    51    Ohio   St. 
519,  38  N.  E.  317.     S.  C— Sigwald  «, 
City  Bank,  82  S.  C.  382,  64  S.  E.  398. 
Vt. — Eoxbury  v.  Central  Vt.  E.  Co.,  60 
Vt.   121,   14   Atl.   92;   Lyman  v.   Cent. 
Vt.   E.   Co.,   59   Vt.   167,   ^0    Atl.   348. 
Wash. — Sehwabacher    Bros.    &    Co.    v. 
Schade   &   P.    Co.,   99   Wash.    271,   169 
Pac.  783;  Southwestern  Surety  Ins.  Co. 
V.  Pacific  Coast  Cas.  Co.,  92  Wash.  654, 
159    Pac.    788;    Payson    v.    Jacobs,    38 
Wash.    203,    80    Pac.     429.       But     see 
Brown  v.  Eauch,  1  Wash.  497,  20  Pae. 
785.    Wis. — Kinney  v.  Crocker,  18  Wis. 
74. 

[a]  "This  rule  is,  however,  subject 
to  an  exception  in  cases  where  the 
purpose  of  the  suit  is  to  deprive  the 
receiver  of  his  possession  of  the  prop- 
erty of  the  receivership.  In  such 
cases  the  judgment  is  void  unless  leave 
is  obtained  to  prosecute  such  suit," 
Shedd  v.  Seefeld,  230  III.  118,  82  N.  E. 
580,  120  Am,  St,  Eep.  269,  13  L.  E.  A, 
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of  authority,  and  may  be  waived,*^  though  it  is  a  contempt  of  court 
to  sue  the  receiver  without  leave,°"  and  the  prosecution  of  such  a 
suit  may  be  enjoined.^^  The  granting  of  leave  to  sue  the  court's 
receiver  is  not  a  consent  to  relinquish  the  possession  and  control  of 
the  property  by  the  court  having  custody."^ 

3.  Nature  and  Jurisdiction  of  Proceedings.  —  a.  Generally.  —  It 
is  the  common  practice  for  the  court  to  hear  demands  and  rights  of 
action  against  the  receiver  on  intervening  petitions  in  the  cause  in 
which  he  was  appointed,''^  and  as  to  certain  matters  such  a  petition 
is  obligatory.^*    The  jurisdiction  of  the  court  to  entertain  the  petition 


(N.  S.)  709;  St.  Louis,  A.  &  S.  E. 
Co.  V.  Hammon,  158  111.  366,  41  N.  E. 
777.  Contra,  Idaho. — Martin  v.  Atchi- 
son, 2  Idaho  624,  33  Pae.  47.  Ind. 
Keen  v.  Brecienridge,  96  Ind.  69.  Va. 
Eeed  v.  Axtell,  84  Va.  231,  4  S.  E. 
587.  See  also  Eat'eliff  v.  Adler,  71  Ark. 
269,  72  S.   W.  896. 

49.  ni.— Holbrook  v.  Ford,  153  111. 
633,  39  N.  E.  1091,  46  Am.  St.  Eep. 
917,  27  L.  E.  A.  324.  Ind.— Elkhart  Car 
Works  V.  Ellis,  113  Ind.  215,  15  N.  E. 
249.  Nel). — Hagerman  v.  Thomas,  1 
Neb.  (Unof.)  497,  96  N.  W.  631.  N.  Y. 
Hubbell  &  Curran  v.  Dana,  9  How.  Pr. 
424.  Wash. — Southwestern  Surety  Ins. 
Co.  V.  Pacific  Coast  Casualty  Co.,  92 
Wash.  654,  159  Pac.  788. 

[a]  A  general  appearance  by  the 
receiver  waives  the  failure  to  obtain 
leave.  TJ.  3. — Eidge  v.  Manker,  132 
Fed.  599,  67  C.  C.  A.  596.  lU.— Hol- 
brook V.  Ford,  153  111.  633,  39  N.  B. 
1091,  46  Am.  St.  Eep.  917,  27  L.  E. 
A.  324.  Ind.  —  Elkhart  Car  Works 
V.  Ellis,  113  Ind.  215,  15  N,  E.  249. 
la. — Manker  v.  Phoenix  Loan  Assn., 
124  Iowa  341,  100  N.  W.  38.  Mass. 
American  Steel  &  Wire  Co.  v.  Bearse, 
194  Mass.  596,  80  N.  E.  623.  Neb. 
Flentham  v.  Steward,  45  Neb.  640,  63 
N.  W.  924.  N.  Y.— Hubbell  v.  Dana,  9 
How.  Pr.  424. 

50.  XT.  S. — Thompson  v.  Seott,  4 
Dill.  508,  23  Fed.  Cas.  No.  13,975.  Ala. 
Southern  Granite  Co.  v.  Wadsworth, 
115  Ala.  570,  22  So.  157.  Ark.— Eat- 
cliff  V.  Adler,  71  Ark.  269,  72  S.  W. 
896.  lU.— Gunning  v.  Sorg,  214  111.  616, 
73  N.  E.  870;  Muleahey  v.  Strauss,  151 
111.  70,  37  N.  E.  702;  Eiehards  v.  Peo- 
ple, 81  m.  551.  Me. — Morrill  v.  Noyes, 
56  Me.  458,  96  Am.  Dec.  486.  Mich. 
Smith  V.  Wayne  Cir.  Judge,  84  Mich. 
564,  47  N.  W.  1092.  N.  Y.— De  Groot 
V.  Jay,  30  Barb.  483,  9  Abb.  Pr.  364; 
Taylor  V,  Baldwin,  14  Abb.  Pr.  166. 

61.    V.  S.— J.  I.  Case  Plow  Works 


V.  Finks,  81  Fed.  529,  26  C.  C.  A.  46. 
Ala. — Montgomery  v.  Enslen,  126  Ala. 
654,  28  So.  626.  lU.— Shedd  v.  Seefeld, 
230  111.  118,  82  N.  E.  580,  120  Am. 
St.  Eep.  269,  13  L.  E.  A.  (N.  S.)  709; 
Muleahey  v.  Strauss,  151  111.  70,  37 
N.  E.  702.  Eng. — Tink  v.  Eundle,  10 
Beav.  318,  50  Eug.  Eeprint  604;  In  re 
Persse,  8  Ir.  Eq.  111. 

52.  Premier  Steel  Co.  v.  McElwaine- 
Eichards  Co.,  144  Ind.  614,  624,  43 
N.  B.  876. 

53.  U.  S.  —  Winchester  «.  Davii 
Pyrites  Co.,  67  Fed.  45,  14  C.  C.  A. 
300;  Horn  v.  Pere  Marquette,  151  Fed. 
626.  Ala.- Dugger  «.  Collins,  69  Ala. 
324.  Caa.— De  Forrest  v.  Cofiey,  154 
Cal.  444,  98  Pac.  27;  Pacific  E.  Co.  v. 
Wade,  91  Cal.  449,  27  Pac.  768,  25 
Am.  St.  Eep.  201,  13  L.  E.  A.  754. 
111. — Andrews  v.  Stanton,  18  111.  App. 
163.  Mass. — Porter  v.  Kingman,  126 
Mass.  141.  IMich. — Citizens  Sav.  Bank 
V.  Ingham  Circ.  Judge,  98  Mich.  173, 
57  N.  W.  121;  First  Nat.  Bank  v. 
Barnum  W.  &  I.  Wks.,  58  Mich.  315, 
25  N.  W.  202.  N.  M.— Union  Trust 
Co,  V.  Atchison,  T.  &  S.  F.  E.  Co.,  8 
N.  M.  327,  43  Pac.  701.  N.  Y.— Mat- 
ter of  Christian  Jensen  Co.,  128  N.  Y. 
550,  28  N.  E.  665;  De  Groot  v.  Jay, 
30  Barb.  483,  9  Abb.  Pr.  364;  People 
17.  Bank  of  Damsville,  39  Hun  187. 
N.  0.— Crutehfield  v.  Hunter,  138  N.  C. 
54,  50  S.  B.  557.  Ohio.— Olds  v.  Tuck- 
er, 35  Ohio  St.  581;  Meara's  Admr. 
V.  Holbrook,  20  Ohio  St.  137,  5  Am. 
Eep.  633.  Pa. — Thompson  v.  McCleary, 
159  Pa.  189,  28  Atl.  254;  Eobinson  v. 
Atlantic  &  G.  W.  Ey.  Co.,  66  Pa.  160. 
Va. — Meleudy,  v.  Barbour,  78  Ta.  544. 
Wash. — Blake  v.  State  Sav.  Bank,  12 
Wash.  619,  41  Pac.  909.  Wis.— Look- 
wood  V.  Eeese,  76  Wis.  404,  45  N.  W. 
313;  Jaeobson  v.  Landolt,  73  Wis.  142, 
40  N.  W.  636,  9  Am.  St.  Eep.  767. 

54.  U.  S.  —  Winchester  v.  Davis 
Pyrites  Co.,  67  Fed.  45,  14  C.  C.  A. 
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depends  only  upon  its  jurisdiction  in  the  original  casej^"  and  is  in- 
cidental to  the  court's  control  of  the  property.°°  Such  proceedings 
are  regarded  as  ancillary  to  the  original  suit,^^  and  the  authority 
of  the  court  to  hear  them  is  not  dependent  upon  the  amount  in  con- 
troversy, or  other  ordinary  jurisdictional  faets,^^  nor  is  a  court  of 
equity  deprived  of  jurisdiction  simply  because  a  purely  legal  question 
becomes  collaterally  involved.^^  The  proceeding,  while  in  the  nature 
of  an  intervention,  is  treated  as  substantially  an  independent  action, 
from  the  judgment  in  which  any  party  may  appeal.**    It  rests  within 


300.  Ala.— Steele  v.  Walker,  115  Ala. 
485,  21  So.  942,  67  Am.  St.  Eep.  62. 
Mass. — Porter  v.  Kingman,  126  Mass. 
141.  Mich.— First  Nat.  Bank  v.  Bar- 
num  W.  &  I.  Wks.,  58  Mioli.  315,  25 
F.  W.  202.  Ohio.— Olds  v.  Tucker,  35 
Ohio  St.  581. 

See  infra,  XI,  A,  3,  b. 

55.  Betts  V.  Bisher,  213  Ted.  581, 
130  C.  C.  A.  161;  Peck  v.  Elliott,  79 
Fed.  10,  24  C.  C.  A.  425,  38  L.  E.  A. 
616;  Bottom  V.  National  By.  B.  &  L. 
Assn.,  123  Fed.  744;  Eoss-Meehan 
Brake  Shoe  F.  Co.  v.  Southern  Mai- 
leiible  I.  Co.,   72  Fed.  957. 

[a]  Jurisdiction  of  Person  Only 
Limitation. — In  so  far  as  the  court  can 
acquire  jurisdiction  of  the  person  of 
those  who  are  parties  to  such  contro- 
versies, it  has  the  power  to  Bear  and 
determine  these  controversies.  Hol- 
lander V.   Heaslip,   222   Fed.   808,   812, 

137  C.  C.  A.  1. 

58.  V.  S.— White  v.  Ewing,  159  U. 
S.  36,  15  Sup.  Ct.  1018,  40  L.  ed.  67; 
Odell  V.  Batterman  Co.,  223  Fed.  292, 

138  C.  C.  A.  534;  Brown  v.  Allebach, 
156  Fed.  697.  N.  J.— Kerr  v.  Little, 
39  N.  J.  Eq.  83.  N.  Y.—In  re  Herbst, 
63  Hun  247,  17  N.  Y.  Supp.  760. 

[a]  The  general  eq[uity  jurisdiction 
embraces  "the  authority  to  hold  poB- 
session  of  the  property  and  to  de- 
termine the  rights  of  all  persons  who 
were  parties,  or  who  made  themselves 
parties,  to  the  proceedings  before  it." 
Texas  &  P.  Ey.  Co.  v.  Johnson,  151 
U.  S.  81,  14  Sup.  Ct.  250,  38  L.  ed. 
81. 

57.  Hollander  v.  Hearalip,  222  Fed. 
808,  137  C.  C.  A.  1;  Fidelity  Trust  & 
Safe  Dep.  Co.  v.  Archer,  179  Fed.  32, 
103  C.  C.  A.  16;  Peck  v.  Elliott,  79 
Fed.  10,  24  C.  C.  A.  425,  38  L.  E.  A." 
616. 

[a]  "For  the  purpose  of  collecting 
in  choses  in  action,  the  court  might 
direct  its  receivers  to  institute  inde- 
pendent suits  in  that  or  courts  of  the 
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state,  or  cause  such  debtors  to  be 
made  defendants  in  the  principal  cause. 
.  .  .  Such  a  proceeding  would  not 
involve  any  question  of  citizenship,  or 
amount  in  controversy,  nor  mode  of 
trial."  Peck  v.  Elliott,  79  Fed.  10,  24 
C.  C.  A.  425,  38  L.  E.  A.  616. 

58.  Peck  V.  Elliott,  79  Fed.  10,  24 
C.  C.  A.  425,  38  L.  E.  A.  616;  Keihl 
V.  South  Bend,  76  Fed.  921,  22  C.  C. 
A.  618,  36  L.  E.*  A.  228;  Cole  v.  Phila- 
delphia &  El.  Ey.  Co.,  140  Fed.  944; 
Hampton  Eoads  Ey.  &  E.  Co.  v.  New- 
port News,  etc.  Co.,  131  Fed.  534. 

[a]  In  the  courts  of  the  United 
States,  this  incidental  and  ancillary 
jurisdiction  exists,  although  in  the  sub- 
ordinate suit  there  is  no  jurisdiction 
arising  out  of  diversity  of  citizenship 
or  the  nature  of  the  controversy. 
Wabash  E.  Co.  v.  Adelbert  College,  208 
TJ.  S.  38,  54,  28  Sup.  Ct.  182,  52  L. 
ed.  879;  Odell  v.  Batterman  Co...  223 
Fed.  292,  138  C.  C.  A.  534. 

59.  Hollander  v.  Heaslip,  222  Fed. 
808,  137  C.  C.  A.  1;  Peck  v.  Elliott, 
79.  Fed.  10,  24  C.  C.  A.  425,  38  L.  E. 
A.  616.  See  also  White  v.  Ewing,  159 
IT.  S.  36,  15  Sup.  Ct.  1018,  40  L.  ed. 
67. 

[a]  Court  May  Submit  Legal  Ques- 
tions to  Jury.— "It  might,  in  its  dis- 
cretion, submit  such  controversy  upon 
issues  made  to  a  jury,  or  dispose  of 
them  without  doing  so."  Peck  v  El- 
liott, 79  Fed.  10,  24  C.  C.  A.  425,  38 
L.  E.  A.  616.  ' 

[b]  The  better  practice,  In  case  of 
a  tort,  is  to  grant  leave  to  bring  an 
independent  suit.  Palys  v.  Jewett,  32 
N.  J.  Eq.  302.  ' 

60.  Cal. — De  Forrest  v.  Coffey,  154 
Cal.  444,  98  Pae.  27;  Anglo-American 
Bank  v.  San  Francisco  Superior  Court, 
153  Cal.  753,  96  Pac.  803;  Pacific  E. 
Co.  V.  Wade,  91  Cal.  449,  456,  27  Pac. 
768,  25  Am.  St.  Eep.  201,  "13  L.  E.  A. 
754.  Ind. — Voorhees  v.  Indianapolig 
C.  &  M.  Co.,  140  Ind.  220,  39  N.  E. 
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the  diseietion  of  the  court  to  say  whether  it  will  permit  a  separate 
suit  to  be  filed  against  the  receiver,"^  or  determine  for  itself  all  claims 
against  the  receiver.'^  Under  the  federal  statutes,  however,  the  citizen 
has  the  unconditional  right  to  bring  a  separate  action  against  a 
federal  receiver  in  the  local  state  courts,"'  and  have  the  justice  and 
amount  of  his  demand  determined  by  the  verdict  of  a  jury.**  Hence, 
no  power  exists  in  the  federal  courts  to  restrain  such  suits  against 
receivers  in  the  state  courts."" 

b.  In  What  Court.  —  By  its  power  to  require  leave  to  sue  the 
receiver,  the  court  controls,  to  a  certain  extent,  the  forum  in  which 
the  action  may  be  determined.'*     By  statute  or  general  orders  per- 


738.  Mass. — Porter  v.  Kingman,  126 
Mass.  141.  Mich. — First  Nat.  Bank  v. 
Barnum  W.  &  I.  Wks.,  58  Mich.  315, 
25  N.  ■W".  202.  Tex. — ^Fagan  v.  Boyle 
Ice  Mach.  Co.,  65  Tex.  324. 

61.  TJ.  S.— Porter  v.  Sabin,  149  IT.  S. 
473,  13  Sup.  Ct.  1008,  37  L.  ed.  815. 
Cal. — De  Forrest  v.  Coffey,  154  Cal. 
444,  98  Pac.  27;  Pacific  E.  Co.  v. 
Wade,  91  Cal.  449,  27  Pac.  768,  25 
Am.  St.  Rep.  201,  13  L.  R.  A.  754. 
HI. — Gunning  v.  Sorg,  113  HI.  App. 
332.     Va.— Beed  v.  Axtell,  84  Va.  231, 

4  S.  E.  587;  Melendy  v.  Barbour,  78 
Va.  544.  Wash. — Schwabacher  Broii. 
&  Co.  V.  Schade  &  P.  Co.,  99  Wash. 
271,  169  Pac.  783;  Meeker  i;.*Sprague, 

5  Wash.  242,  31  Pac.  628.  Wls.--Me- 
chanics'  Nat.  Bank  v.  Landauer,'  68 
Wig.  44.   31  N.  W.  160. 

[a]  When  the  court  cannot  furnish 
adequate  relief  to  a  claimant  in  inter- 
vention, leave  to  bring  an  independent 
action  should  be  granted,  and  it  is 
an  abuse  of  discretion  to  withhold 
leave  to  sue  the  receiver.  De  Forrest 
V.  Coffey,  154  Cal.  444,  98  Pac.  27. 

62.  XT.  S.— Texas  &  P.  By.  Co.  v. 
Johnson,  151  U.  S.  81,  14  Sup.  Ct.  250, 
38  L.  ed.  81;  Porter  v.  Sabin,  149 
TJ.  S.  473,  13  Sup.  Ct.  1008,  37  L.  ed. 
815.  Ga. — Stephens  v.  Augusta  Tel., 
etc.  Co.,  120  Ga.  1082,  48  S.  E.  433.  111. 
Shedd  V.  Seefeld,  230  111.  118,  82  N.  B. 
580,  120  Am.  St.  Eep.  269,  13  L.  E.  A. 
(N.  S.)  709;  Gunning  v.  Sorg,  214' HI. 
616,  73  N.  E.  870.  Kan. — Howell  v. 
Hough,  46  Kan.  152,  26  Pac.  436;  St. 
Joseph  &  D.  C.  R.  Co.  v.  Smith,  19 
Kan.  225,  229.     Mass. — American  Steel 

6  Wire  Co.  e.  Bearse,  194  Mass.  596, 
80  N.  E.  623;  Porter  v.  Kingman,  126 
Mass.  141.  N.  J.— Klein  v.  Jewett,  26 
N.  J.  Eq.  474.  N.  Y.— Bennett  v.  Wol- 
folk,  80  Hun  390,  30  N.  T.  Supp.  328. 
V*.— Reed  v.  Axtell,  84  Va.  231,  4 
S.  E.  587. 


[a]  Appointment  of  Receiver  Se- 
cures Control  of  All  Controversies. 
(1)  "The  appointment  of  a  receiver 
.  .  .  secured  to  that  court  the  power 
to  control  at  its  discretion  all  con- 
troversies which  affected  the  property 
placed  in  his  custody."  Howell  v. 
Hough,  4C  Kan.  152,  26  Pac.  436.  (2) 
"It  is  for  that  court,  in  its  discre- 
tion, to  decide  whether  it  will  de- 
termine for  itself  all  claims  of  or 
against  the  receiver,  or  will  allow 
them  to  be  litigated  elsewhere."  Por- 
ter V.  Sabin,  149  U.  S.  473,  13  Sup. 
Ct.  1008,  37  L.  ed.  815. 

[b]  It  is  no  abuse  of  discretion  to 
require  an  intervening  petition,  in- 
stead of  permitting  a  separate  suit. 
People  V.  Remington  &  Sons,  45  Hun 
347;  Mechanics'  Nat.  Bank  v.  Lan- 
dauer, 68  Wis.  44,  31  N.   W.  160. 

63.  Gableman  v.  Peoria,  etc.  R.  Co., 
179  U.  S.  335,  338,  21  Sup.  Ct.  171, 
45  L.  ed.  220.     See  supra,  XI,  A,  2. 

[a]  A  party  has  "ceased  to  be  com- 
pelled to  litigate  at  a  distance,  or  in 
any  other  forum,  or  according  to  any 
other  course  of  .justice,  than  he  would 
be  entitled  to  if  the  property  or  busi- 
ness were  not  being  adminis^'ered  by 
the  federal  court."  Gableman  v.  Peoria, 
D.  &  E.  Ry.  Co.,  179  V.  S.  335,  21 
Sup.  Ct.  171,  45  L.  ed.  220. 

64.  Gableman  v.  Peoria,  etc.  R.  Co., 
179  U.  S.  335,  21  Sup.  Ct.  171,  45 
L.  ed.  220;  Smith  v.  Jones  Lumb.  & 
Merc.  Co.,  20O  Fed.  647. 

65.  Dillingham  v.  Hawk,  60  Fed. 
494,  9  C.  C.  A.  101,  23  L.  R.  A.  517; 
St.  Louis  S.  W.  R,  Co,  v.  Holbrook, 
73  Fed.  112,  19  C.  C.  A.  385;  Smith 
V.  Jones  Lumb.  &  Mere.  Co.,  200  Fed. 
647;  Manhattan  Trust  Co.  v.  Chicago 
Elec.  Tr.  Co.,  188  Fed.  1006. 

66.  See  supra,  XI,  A,  2;  XI,  A, 
3,  a. 
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sons  having  claims  against  a  receiver  or  the  estate  may  sue  in  other 
eourts  than  that  having  custody,  without  special  leave.^'  Even  where 
special  leave  to  sue  the  receiver  is  not  necessary  by  reason  of  a 
statute  or  an  order  granting  such  leave  generally,"*  a  person  claim- 
ing the  title,"*  or  right  of  possession^"  of  the  property,  or  an  interest 
in  the  fund,^'  or  demanding  an  abatement  of  a  nuisance  by  a  re- 
ceiver,'^ must  apply  for  relief  in  the  court  where  the  receivership  is 
pending.  Enforcement  of  liens  should  be  sought  in  the  court  of  the 
receivership.'^^  Actions  against  federal  receivers  may  be  brought  in 
the  federal  court  having  custody  of  the  property,  though  there  is 
no  federal  question,  or  diversity  of  citizenship,'*  since  they  are  an- 
cillary to  the  original  suit  and  are  payable  from  the  property  in  the 


Intervening  In  court  of  appointment, 

lee  supra,  XI,  A,  3,  a. 

67.  See  supra,  XI,  A,  2. 

Under  federal  statute,  see  supra,  XI, 
A,  2;  XI,  A,  3,  a. 

68.  See  Lake  Shore  &  M.  S.  E.  Co. 
V.  Felton,  103  Fed.  227,  43  C.  C,  A. 
189.     See  also  supra,  XI,  A,  2. 

69.  tr.  S.  —  Winchester  v.  Davis 
Pyrites  Co.,  67  Fed.  45,  14  C.  C.  A. 
300;  Young  v.  Montgomery  &  E.  E. 
Co.,  2  Woods  606,  30  Fed.  Cas.  No. 
18,166.  Ga. — Morgan  v.  Gibian,  115  Ga. 
145,  41  S.  E.  495.  Kan. — Missouri  Pae. 
Ey.  Co.  V.  Love,  61  Kan.  433,  59  Pac. 
1072.  Mich. — Eogers  v.  Chippewa  Circ. 
Judge,  135  Mich.  79,  97  N.  W.  151; 
McKav  V.  Van  Kleeck,  133  Mich.  27, 
94  N.'W.  367.  Mo.— State  ex  rel.  Sul- 
livan V.  Eeynolds,  209  Mo.  161,  107 
S.  W.  487,  123  Am.  St.  Eep.  468,  15 
L.  E.  A.  (N.  S.)  963.  N.  Y.— Eiggs  v. 
Whitney,  15  Abb.  Pr.  388.  S.  D.— Gates 
V.  McGee,  15  S.  D.  247,  88  N.  W.  115. 
Wis.— Jre  re  Day,  34  Wis.  638. 

70.  U.  S.— Chicago  &  A.  E.  Co.  v. 
United  States  &  M.  T.  Co.,  225  Fed. 
940,  141  C.  C.  A.  64;  American  Loan 
&  T.  Co.  V.  Cent.  Vt.  Ey.  Co.,  86  Fed. 
390.  lU.— St.  Louis,  A.  &  S.  E.  Co.  v. 
Hamilton,  158  111.  366,  41  N.  E.  777. 
Ind.— Fort  Wayne,  M.  &  C.  E.  Co.  v. 
Mellett,  92  Ind.  535.  Kan. — Missouri 
Pac.  Ey.  Co.  v.  Love,  61  Kan.  433,  59 
Pac.  1072.  Mich.— McKay  v.  Van 
Kleeck,  133  Mich.  27,  94  N.  W.  367. 
N.  J. — Potter  V.  Spa  Spring  Brick  Co., 
47  N.  J.  Eq.  442,  20  Atl.  852.  Pa. 
Thompson  v.  McCleary,  159  Pa.  189,  28 
Atl.  254;  Eobinson  v.  Atlantic  &  G. 
W.  Ey.  Co.,  66  Pa.  160. 

[a]  In  a  bill  (1)  to  foreclose  a 
mortgage,  if  immediate  possession  is 
sought,  it  must  be  filed  in  the  original 
suit  (Chicago  &  A.  E.  Co.  v.  United 
States  &  M.  T.  Co.,  225  Fed.  940,  141 
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C.  C.  A.  64;  American  Loan  &  T.  Co. 
V.  Central  Vermont  E.  Co.,  86  Fed.  390), 
■but  (2)  a  foreclosure  in  the  usual 
form,  merely  to  cut  off  the  right  to  re. 
deem,  without  touching  possession, 
might  be  maintained  as  a  separate 
suit.  American  L.  &  Trust  Co.  v.  Cent. 
Vt.  Ey.  Co.,  86  Fed.  390.  See  also  Mer- 
cantile Trust  Co.  V.  Lamoille  Val.  E. 
Co.,  16  Blatchf.  324,  17  Fed.  Cas.  No. 
9,432;  Brooks  v.  Vermont  Cent.  E.  Co., 

14  Blatchf.  463,  4  Fed.  Cas.  No.  1,964; 
Petaluma  Sav.  Bank  v.  Superior  Court, 
111  Cal.  488,  44  Pac.  177. 

71.  Alette  V.  Mills  (Mo.  App.),  185 
S.  W.  735;  Goodnough  v.  Gatch,  37 
Ore.  5,  60  Pac.   383. 

72.  Brown  v.  Carolina  Central  Ey. 
Co.,  83  N.  C.  128. 

73.  Ind.— Premier  Steel  Co.  v.  Mc- 
Elwaine-Eichards  Co.,  144  Ind.  614,  43 
N.  E.  876.  N.  Y.— Walling  v.  Miller, 
108  N.  Y.  173,  15  N.  E.  65,  2  Am. 
St.  Eep.  400.  Tex.— Ellis  v.  Vernon 
Ice,  L.  &  W.  Co.,  86  Tex.  109,  115,  23 
S.  W.  858. 

[a]  While  the  appointment  of  a 
receiver  does  not  destroy  existing  liens 
upon  the  property,  it  prevents  their 
enforcement  by  the  ordinary  legal 
process,  and  compels  the  persons  as- 
serting such  liens  to  seek  their  remedy 
in  the  cause  in  which  the  receiver  is 
appointed.  Premier  S.  Co.  v.  McEl- 
waine-E.  Co.,  144  Ind.  614,  43  N.  E. 
876;   Walling  v.  Miller,  108  N.  Y.  173, 

15  N.  E.  65,  2  Am.  St.  Eep.  400. 

74.  Betts  V.  Bisher,  213  Fed.  581, 
130  C.  C.  A.  161;  Peck  v.  Elliott,  79 
Fed.  10,  24  C.  C.  A.  425,  38  L.  e!  A. 
616. 

[a]  The  validity  of  tax  claims 
against  the  property  cannot  be  de- 
termined in  the  federal  court.  Spen- 
cer V.  Babylon  E.  Co.,  233  Fed.  803. 
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course  of  administration/"  or,  if  they  grow  out  of  acts  or  trans- 
actions of  the  receiver  in  carrying  on  the  business,  they  may  be 
brought  in  the  state  court,  under  the  terms  of  the  federal  statute.''" 
Receivers  may  be  sued  in  foreign  states/'  The  statutes  of  some  states 
expressly  fix  the  venue  of  suits  against  receivers/'  Generally  the 
venue  of  the  suit  is  the  same  as  if  the  defendant  corporation  had  been 
sued/' 

4.  Process.  —  A  receiver  may  enter  his  appearance  without  is- 
suance or  service  of  process,'"  though  without  such  appearance,  sum- 
mons must  be  served  on  the  receiver  in  an  independent  suit,  even  in 
the  appointing  eourt.'^  The  receiver  is  entitled  to  notice,  in  the 
litigation  between  the  original  parties,  only  of  such  proceedings  as 
he  is  personally  interested  in.'^  The  service  of  process  upon  receivers 
is  frequently  regulated  by  statute,''  which  sometimes  provide  that 
it  shall  be  in  the  same  manner  as  upon  the  corporation  whose  property 
they  control.'*  Service  maj''  be  upon  the  receiver's  agent  in  some 
jurisdictions,"  while  in  others  it  may  not."  The  receiver  must  be 
served  in  his  official  capacity." 

5.  Pleadings.  —  Leave  to  sue  the  receiver  must  be  alleged,"  or 


75.  Gableman  v.  Peoria  Ey.  Co.,  17a 
U.  S.  335,  21  Sup.  Ct.  171,  45  L.  ed. 
220;  Betts  v.  Bisher,  213  Fed.  581,  130 
C.   C.  A.  161. 

76.  See  supra,  XI,  A,  3,  a. 

77.  Le  Feare  v.  Matthews,  39  App. 
Div.  232,  57  N.  Y.  Supp.  128;  Carrey 
V.  Speneer,  36  N.  Y.  Supp.  886,  72 
N.  Y.  St.  108;  International  &  G.  N. 
E.  Co.  V.  Herndon,  11  Tex.  Civ.  App. 
465,  33  S.   W.  377. 

78.  Com.  B.  &  C.  Ins.  Co.  v.  Bowles 
(Tex.  Civ.  App.),  192  S.  W.  611. 

79.  TJ.  S. — Horn  v.  Pere  Marquette 
E.  Co.,  151  Fed.  626.  Ga.— Ball  v. 
Mabry,  91  Ga.  781,  18  S.  E.  64.  Ohio. 
Caldwell  v.  Harrison,  2  Ohio  C.  C.  ll/, 
1  Ohio  Cir.  Dee.  332;  Eogers  v.  Akron, 
etc.  B.  Co.,  8  Ohio  Deo.  107,  6  Ohio 
N.  P.  291. 

[a]  The  residence  of  the  receiver 
does  not  determine  the  venue.  Ball  v. 
Mabry,  91  Ga.  781,  18  S.  E.  64. 

80.  HI.— Glover  v.  Wells,  40  111. 
App.  350.  Kan. — St.  Joseph  &  D.  C. 
E.  Co.  V.  Smith,  19  Kan.  225.  Md. 
Glenn  v.  Gill,  2  Md.  1. 

As  to  appearance  generally,  see  the 
title  "Apoearance." 

81.  Baltimore  &  O.  E.  Co.  v.  Free- 
man, 112  Fed.  237,  50  C.  C.  A.  211; 
Orchard  v.  Nat.  Exch.  Bank,  121  Mo. 
App.   338,  98  S.  W.  824. 

As  to  service  generally,  see  the  title 
"Service  of  Process  and  Papers." 

82.  Howard  v.  Lowell  Mach.  Co., 
75  Ga.  325;  Anderson  v.  Matthews,  8 


Wyo.    307,    57    Psc.    156.      See    infra, 
XI,  B. 

83.  See  the  statutes  snd  State  v. 
Norfolk  &  S.  E.  Co.,  152  N.  C.  785, 
67  S.  E.  42,  26  L.  E.  A.   (N.  S.)   710. 

84.  Central  Trust  Co.  v.  St.  Louis, 
A.  &  T.  Ey.  Co.,  40  Fed.  426;  Peter- 
son V.  Baker,  78  Kan.  337,  97  Pac. 
373. 

85.  Eddy  v.  Lafayette,  163  U.  S. 
456,  16  Sup.  Ct.  1082j  41  L.  ed.  225; 
Eddy  V.  Lafayette,  49  Fed.  807,  1  C. 
C.  A.  441;  In  re  Seaboard  Air  Line 
By.,  166  Fed.  376;  Stewart  v.  Har- 
mon, 98  Fed.  190  (construing  Indiana- 
statute);  Central  Trust  Co.  v.  St.  Louis, 
A.  &  T.  Ey.  Co.,  40  Fed.  426;  Hollo- 
well  V.  Norfolk  &  S.  E.  Co.,  153  N.  C!. 
19,  68  S.  B.  894;  Grady  v.  Eichmond 
&  D.  E.  Co.,  116  N.  C.  952,  21  S.  E. 
304;  Farris  v.  Eeceivers  of  E.  &  D. 
E.  Co.,  115  N.  C.  600,  20  S.  E.  167. 

86.  See  the  statutes. 

[a]  If  a  foreign  receiver  cannot  be 
served  within  the  state,  his  agent  may 
be  served.  Gursky  v.  Blair,  218  N.  Y. 
41,  112  N.  E.  431,  L.  E.  A.  1916F, 
359. 

87.  Fleming  v.  Gillespie,  7  Okla. 
430,  54  Pac.  653. 

88.  lU.— St.  Louis,  A.  &  S.  E.  Co. 
V.  Hamilton,  158  111.  366,  41  N.  E. 
777.  Ind.— Malott  v.  State,  158  Ind. 
678,  64  N.  E.  458;  Malott  ii.  Shimer, 
153  Ind.  35,  54  N.  E.  101,  74  Am. 
St.  Eep.  278;  Keen  v.  Breckenridge, 
96   Ind.   69;    Garver   v.   Kent,   70   Ind. 
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the  complaint  is  subject  to  demurrer,^°  except  where  special  leave  is 
hot  necessary.'"  In  a  suit  against  a  receiver  as  such,  it  must  be 
alleged  that  he  is  in  fact  receiver,®^  and  that  his  liability  is  in  his 
official  capacity,'^  but  his  authority  need  not  be  shown.^^  "Where 
the  date  of  the  injury  complained  of,  as  stated  in  the  pleading,  shows 
that  it  occurred  during  the  receivership,  specific  allegation  of  that 
fact  need  not  be  made.®* 

6.  Parties.  —  The  receiver  is  the  only  necessary  party  in  a  suit 
against  him  involving  his  contracts,'^  but  it  has  been  held  that  the 
receiver  may  not  be  sued  without  joining  the  original  contracting 
parties  on  contract  liability  arising  prior  to  the  receivership.®*  A 
purchaser  of  the  property  involved  in  the  receivership  who  has  as- 
sumed liability  for  claims  is  a  proper  party  to  an  action  pending 
against  the  receiver,®'  and  is  entitled  to  intervene.®^  The  person  or 
corporation  whose  property  in  the  hands  of  a  receiver  is  neither  a 
proper  or  necessary  party  to  an  action  for  a  tort  committed  by  the 


428.  Mich. — Earle  v.  Humphrey,  121 
Mich.  518,  80  N.  W.  370;  Burk  v. 
Muskegon  M.  &  F.  Co.,  98  Mich.  614, 
57  N.  W.  804.  N.  Y.— Cooke  v.  Bowles, 
42  Barb.  87,  28  How.  Pr.  10,  18  Abb. 
Pr.  442.  Tex. — See  International  &  Q. 
N.  E.  Co.  V.  Ormond,  57  Tex.  Ciy. 
App.  79,  121  S.  W,  899. 

[a]  "The  rule  is  established  for 
the  protection  of  receiyers  against  un- 
necessary and  expensive  litigation." 
Keen  v.  Breckenridge,  96  Ind.  69. 

[b]  In  suing  a  leceiver  appointed 
by  a  federal  court,  for  damages  sus- 
tained before  the  receivership,  leave 
must  be  alleged.  SchafC  v.  Nash 
(Tex.  Civ.  App.),  193  S.  W.  469.  As 
to  necessity  for  leave  under  federal 
statute  see  supra,  XI,  A,  2;  XI,  A,  3, 
a  and  b. 

89.  m.— St.  Louis,  A.  &  S.  E.  Co. 
V.  Hamilton,  158  111.  366,  41  N.  E.  777. 
Ind.— Malott  v.  State,  158  Ind.  678,  04 
N.  E.  458;  Keen  v.  Breckenridge,  96 
Ind.  69.  Mich. — Earle  v.  Humphrey, 
121  Mich.  518,  80  N.  W.  370;  Burk 
V.  Muskegon  Mach.  So  F.  Co.,  98  Mich. 
614,  57  N.  W.  804. 

Contra,  Di  Chiara  v.  Sutherland,  62 
Misc.  555,  115  N.  Y.  Supp.  622. 

90.  See  supra,  XI,  A,  2;  XI,  A,  3, 
a  and  b. 

91.  Vasele  v.  Grant  St.  El.  Ey.  Co., 
IC  Wash.  602,  48  Pac.  249. 

92.  Vasele  v.  Grant  St.  El.  Ey.  Co., 
16  Wash.  602,  48  Pac.  249. 

93.  SchafE  v.  Nash  (Tex.  Civ. 
App.),  193  S.  W.  469.  See  O'Gormaii 
«?.   Sabin,   62   Minn.   46,   64  N.   W.   84. 
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94.  Schaff  V.  Nash  (Tex.  Civ. 
App.),  193  S.  W.  469. 

95.  TJ.  S. — Southern  Express  Co.  v. 
Western  N.  C.  E.  Co.,  99  U.  S.  191, 
199,  25  L.  ed.  319.  Cal.— Painter  v. 
Painter,  138  Cal.  231,  71  Pac.  90,  94 
Am.  St.  Eep.  47.  N.  Y.— Cobb  v.  Sweet, 
46  App.  Div.  375,  61  N.  Y.  Supp. 
545. 

[a]  Neither  a  surriving  partner  nor 
creditors  of  a  firm  whose  assets  are 
in  the  custody  of  a  receiver,  are  neces- 
sary parties  to  a  petition  to  enforeo 
payment  against  the  receiver  o( 
claims  growing  out  of  his  'contract. 
Painter  v.  Painter,  138  Cal.  231,  71 
Pac.   90,   94  Am.   St.   Eep.   47. 

96.  Flynn  v.  Furth,  25  Wash.  105, 
64  Pac.  904. 

[a]  Receivers  (1)  are,  In  eflfect, 
parties  to  all  proceedings,  in  the  orig- 
inal cause,  touching  the  property  in 
their  hands,  as  in  their  nature  the 
proceedings  are  in  rem  (Krippendorf 
V.  Hyde,  110  IT.  S.  276,  4  Sup.  Ct. 
27,  28  L.  ed.  145;  Grand  Trunk  Ey. 
Co.  V.  Central  Vt.  E.  Co.,  88  Fed.  622), 
(2)  and  "whether  they  are  technically 
made  parties  to  every  proceeding  for 
establishing  rights  to  the  property  or 
not  is  immaterial."  Grand  Trunk  Ey. 
Co.  V.  Central  Vermont  E.  Co.,  88  Fed. 
622.  ' 

[b]  A  railroad  and  its  receiver 
may  be  sued  in  the  same  suit,  and  a 
judgment  rendered  against  whichever 
is  liable.  Union  Pac.  Ey.  Co.  v.  Smith, 
59  Kan.  80,  52  Pac.  102. 

97.  Hanlon  v.  Smith,  175  Fed.  192. 

98.  Hanlon  v.  Smith,  175  Fed.  192. 
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receiver  or  his  agent  or  servant,'^  but  receivers  may  be  sued  with 
other  tort  feasors  for  their  joint  tort.^ 

7.  Judgment.  —  a.  Form.  —  Where  the  receiver  is  a  party  as  re- 
ceiver merely,  an  adverse  judgment  should  be  against  him  in  his 
official  capacity,"  and  be  made  payable  out  of  the  funds  held  by  him 
in  that  capacity,'  in  the  due  course  of  the  receivership.*  There  must 
be  no  award  of  execution,'  the  manner  of  paying  the  judgment  being 
under  the  exclusive  control  of  the  court  in  which  the  receivership 
is  pending."    The  judgment  only  operates  to  establish  a  claim  against 


99.  Gableman  v.  Peoria,  D.  t  E.  Ey. 
Co.,  82  Fed.  790. 

1.  Landers  v.  Felton,  73  Fed.  311; 
Tandrup  v.  Sampsell,  284  111.  526,  533, 
85  N-.  E.  331,  17  L.  E.  A.  (N.  S.) 
852. 

2.  Cal. — Painter  v.  Painter,  138  Cal. 
231,  71  Pac.  90,  94  Am.  St.  Eep.  47. 
HI. — ^Bartlett  v.  Cicero  Light  Co.,  177 
ni.  68,  52  N.  E.  339,  42  L.  E.  A.  715, 
69  Am.  St..  Eep.  206;  McNulta  v. 
Ensch,  134  111.  46,  24  N.  E.  631;  Eob- 
inson  v.  Kirkwood,  91  111.  App.  54. 
Mich. — Slider  v.  Pere  Marquette  E.  Co., 
194  Mich.  581.  161  N.  W.  961.  Minn. 
Erakine  v.  Mcllrath,  60  Minn.  485,  62 
N.  W.  1130;  Irwin  v.  McKechnie,  58 
Minn.  145,  59  N.  W.  987,  49  Am.  St. 
Eep.  495,  26  L.  E.  A.  218.  Mo. — Combs 
V.  Smith,  78  Mo.  32.  Ohio. — Meara'a 
Admr.  v.  Holbrook,  20  Ohio  St.  137,  5 
Am.  Eep.  633.  Pa. — Com.  v.  Eunk,  26 
Pa.  235.  Tex. — Brown  v.  Brown,  71 
Tex.  355,  9  S.  W.  261. 

[a]  Personal  judgment  against  the 
receiver  is  erroneous.  111. — McNulta 
V.  Ensch,  134  III.  46,  24  N.  E.  631. 
Minn. — Irwin  v.  McKeehnie,  58  Minn. 
145,  59  N.  W.  987,  49  Am.  St.  Eep. 
495,  26  L.  E.  A.  218.  Mo.— Combs  v. 
Smith,  78  Mo.  32.  N.  Y.— Woodruff  v. 
Jewett,  37  Hun  205. 

[b]  In  Nature  of  a  Judgment  In  Rem. 
McNulta  V.  Loekridge,  137  111.  270, 
27   N.    E.    452,    31    Am.   St.   Rep,    362. 

3.  IT.  S. — McNulta  v.  Lochridge, 
141  U.  S.  327,  332,  12  Sup.  Ct.  11,  35 
L.  ed.  796;  Gray  v.  Grand  Trunk 
Western  Ey.  Co.,  156  Fed.  736,  84  C. 
C.  A.  392;  Smith  v.  Jones  Lumb.  & 
Merc.  Co.,  200  Fed.  647;  Hanlon  v. 
Smith,  175  Fed.  192.  III.— McNulta  v. 
Ensch,  134  111.  46,  24  N.  E.  631.  la. 
Sliian  V.  Central  Iowa  Ey.  Co.,  62  Iowa 
728,  16  N.  W.  331.  Minn.— Schmidt 
V.  Gayner,  59  Minn.  30S,  61  N.  W. 
333,  62  N.  W.  265.  N.  T.— Woodruff 
V.  Jewett,  37  Hun  205,  211.  Pa. — Com. 
V.  Eunk,  39  pa,   235.     Tex.— Yoakum 
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V.   Mettasch    (Tex.    Civ.    App.),    26   S. 
W.  129. 

[a]  "The  judgment  goes  against 
the  defendant  in  his  capacity  as  re- 
ceiver, and  is  leviable  out  of  the  as- 
sets of  thef  company  in  his  hands." 
Combs  V.   Smith,   78   Mo.   32. 

[b]  It  is  erroneous  "to  prescribe 
the  particular  fund  out  of  which  it 
should  be  paid  and  to  establish  a  lien" 
thereon.  Brown  V.  Brown,  71  Tex.  355, 
9  S.   W.   261. 

4.  McNulta  V.  Ensch,  134  111.  46,  24 
N.  E.  631;  Irwin  v.  McKechnie,  58 
Minn.  145,  59  Minn.  987,  49  Am.  St. 
Eep.  495,  26  L.  E.  A.  218. 

5.  Cal. — Painter  v.  Painter,  138  Cal. 
231,  71  Pac.  90,  94  Am.  St.  Eep.  47. 
111. — McNulta  V.  Enisch,  134  111.  46,  24 
N.  B.  631.  Minn. — Irwin  v.  McKech- 
nie, 58  Minn.  145,  59  N.  W.  987,  4a 
Am.  St.  Eep.  495,  26  L.  E.  A.  218. 
Mo. — Combs  V.  Smith,  78  Mo.  32.  Ohio. 
Croy  V.  Marshall,  3  Ohio  C.  C.  489,  2 
Ohio  Cir.  Dec.  280.  Tex. — Andrews 
V.  Eice  (Tex.  Civ.  App.),  198  S.  W. 
666;  Arnold  v.  Penn,  11  Tex.  Civ.  App. 
325,  32  S.  W.  353;  Abbey  v.  Inter- 
national &  G.  N.  Ey.  Co.,  5  Tex.  Civ. 
App.  261,  23  S.  W.  934. 

[a]  To  Award  Execution  Is  Error. 
Andrews  v.  Eice  (Tex.  Civ.  App.),  198 
S.  W.  666. 

6.  v.  S. — Dillingham  v.  Hawk,  60 
Fed.  494,  9  C.  C.  A.  101,  23  L.  E.  A. 
517.  Cal.— Painter  v.  Painter,  138  Cal. 
231,  71  Pac.  90,^94  Am.  St.  Eep.  47. 
Kan. — Eeinhart  v.  Sutton,  58  Kan.  726, 
51  Pac.  221.  Ky.— Chesapeake,  0.  & 
S.  W.  E.  Co.'s  Eeceivers  v.  Smith,  101 
Ky.  707,  42  S.  W.  538.  Minn.— Irwin 
V.  McKechnie,  58  Minn.  145,  59  N.  W. 
987,  49  Am.  St.  Eep.  495,  26  L.  E.  A. 
218.  Mo.— Harding  v.  Nettleton,  86 
Mo.  658.  Tex. — Dillingham  v.  Eussell, 
73  Tex.  47,  11  S.  W.  139,  15  Am.  St. 
Eep.  753,  3  L.  E.  A.  634;  Brown  v. 
Brown,  71  Tex.  355,  9  8.  W.  261. 

[a]    "The  time  when,  and  the  mau- 
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the  assets  in  the  receiver's  possession.''  A  joint  judgment  against  the 
receiver  and  the  owner  of  the  property  for  the  tort  of  the  former,  is 
improper,^  and  it  may  be  said  generally  that  when  the  liabilities  of 
the  original  defendant  and  those  of  the  receiver  are  given  different 
classification  the  judgment  should  not  be  joint.* 

b.  Conclusiveness  of  Judgment.  —  Judgments  rendered  against  the 
receiver  in  a  court  other  than  that  in  which  the  receivership  is  pend- 
ing are  conclusive  as  to  the  receiver,^"  but  are  regarded  as  merely 
establishing  the  liability  and  the  amount  due,^^  and  do  not  bind  the 
court  having  custody  as  to  the  time  or  manner  of  payment.^^  It  has 
been  said  that  such  judgments  are  conclusive  as  to  all  whom  the  re- 
ceiver represents,^^  but  the  judgment  may  not  bind  interested  persons 
not  parties  or  privy  to  it.^* 

c.  Enforcement  of  Judgment.  —  Judgments  against  receivers  are 
not  enforced  by  execution.^'    Satisfaction  of  the  judgment  is  obtained 


ner  in  Trhich,  a.  judgment  against  the 
Teceiver  shall  be  paid;  the  adjustment 
of  equities  .  .  .  the  ju'st  distribution 
of  the  fund  ...  all  must  necessarily 
be  under  the  control  of  the  court  hav- 
ing custody  of  the  property  by  its 
receiver. ' '  U.  S.— Dillingham  v.  Hawk, 
60  Fed.  494,  9  C.  C.  A.  101,  23  L. 
E.  A.  517.  K»a. — Eeinhart  v.  Sutton, 
58  Kan.  726,  51  Pac.  221.  Ky.— Ches- 
apeake, O.  k  S.  W.  E.  Co. 's  Eeceivers 
17.  Smith,  101  Ky.  707,  42  B.  W.  538. 
Tex. — Dillingham  v.  Eussell,  73  Tei. 
47,  11  S.  W.  139,  15  Am.  St.  Eep. 
753,  3  L.  E.  A,  634. 

[b]  No  other  court  may,  by  any 
process  recognized  by  law,  compel  sat- 
isfaction. Kennedy  v.  Indianapolis,  C. 
&  L.  E.  Co.,  3  Fed.  97,  2  Flip.  704. 
See  infra,  XI,  A,  7,  c. 

7.  Cal. — Painter  v.  Painter,  138  Cal. 
231,  71  Pac.  90,  94  Am.  St.  Eep.  47. 
Pa,. — Com.  V.  Eunk,  26  Pa.  235.  Tex. 
Arnold  v.  Penn,  11  Tex.  Civ.  App.  325, 
32  S.  W.  353. 

8.  Eckels  V.  Henning,  139  111.  App. 
660;  Union  Pac.  Ey.  Co.  v.  Smith,  59 
Kan.  80,  52  Pac.  102. 

9.  Eckels  V.  Farley,  131  111.  App. 
557. 

[a]  " The  judgments  obtained 
against  a  railway  corporation  and 
those  against  its  receivers  may  be 
charges  respectively  on  very  different 
funds  and  assets,  and  it  is  easy  to  con- 
ceive cases  where  their  final  enforce- 
ment would  place  the  ultimate  loss  on 
very  different  people."  Eckels  v.  Far- 
ley, 131  111.  App.  557. 

10.  IT.  S.— Texas  &  P.  Ey.  Co.  «. 
Johnson,  151  U.  8.  81,  14  Sup.  Ct.  250, 
38  L.  ed.  81;   Dillingham  V,  HftWk,  60 
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Fed.  494,  9  C,  C.  A.  101,  23  L.  E.  A. 
517;  Central  Trust'  Co.  v.  St.  Louis, 
A.  &  T.  Ey.  Co.,  41  Fed.  551.  Cal. 
Painter  v.  Painter,  138  Cal.  231,  71 
Pac.  90,  94  Am.  St.  Eep.  47.  Kan. 
Eeinhart  v.  Sutton,  58  Kan.  726,  51 
Pac.  221.  Ky.— Chesapeake,  O.  &  S. 
W.  E.  Co.'s  Eeceivers  v.  Smith,  101 
Ky.  707,  42  S.  W.  538.  Tex.— Texas 
&  P.  Ey.  Co.  V.  Griffin,  76  Tex.  441,  13 
S.  W.  471;  Dillingham  v.  Eussell,  73 
Tex.  47,  11  S.  W.  139,  15  Am.  St. 
Eep.  753,  3  L.  E,  A.  634. 

But  see  Missouri  Pac.  Ey.  Co.  v. 
Texas  &  P.  E.  Co.,  41  Fed.  311. 

11.  U.  S.— Central  Trust  Co.  v.  St. 
Louis,  A.  &  T.  Ey.  Co.,  41  Fed.  551. 
Ky.— Chesapeake,  O.  &  S.  W.  E.  Co.'s 
Eeceivers  v.  Smith,  101  Ky.  707,  42 
8.  W.  538.  Mo. — Harding  v.  Nettle- 
ton,  86  Mo.  658.  N.  Y.— Coe  v.  Pat- 
terson, 122  App.  Div.  76,  106  N.  Y. 
Supp.  659.  Tex. — Brown  v.  Brown,  71 
Tex.  355,  9  8.  W.  261. 

12.  Dillingham  v.  Hawk,  60  Fed. 
494,  9  C.  C.  A.  101,  23  L.  E.  A.  517. 
See  supra,  XI,  A,  7,  a. 

[a J  "The  time  and  manner  of  its 
payment  must  be  controlled  by  the 
court  appointing  the  receiver."  Dil- 
lingham V.  Hawk,  60  Fed.  494,  9  C.  C. 
A.  101,  23  L.  E.  A.  517. 

13.  Painter  v.  Painter,  138  Cal.  231, 
71  Pac.  90,  94  Am.  St.  Eep.  47. 

14.  Ind.— Brown  v.  Clow,  158  Ind. 
403,  62  N.  E.  1006.  N.  C— Southern 
Loan  &  T.  Co.  v.  Benbow,  131  N.  C. 
413,  42  8.  E.  896.  Tex.— Sullivan  «. 
Texas  Briquette  &  Coal  Co.  (Tex.  Civ. 
App-)>  60  S.  W.  330,  reversed  on  other 
points  in  94  Tex.  541,  63   8.   W.   307. 

15.  Kennedy  v.  Indianapolis,  C.  & 
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by  application  to  the  court,"  who  will  direct  the  receiver  to  pay  the 
same^'  if  there  are  funds  on  hand.  The  receiver  is  not  personally 
liable  when  there  are  no  funds  in  trust  to  satisfy  the  judgment,^^ 
nor  if  he  has  paid  them  all  out  on  previous  orders  of  the  court/' 
"When  property  is  sold  and  a  fund  raised  for  the  payment  of  liabilities, 
resort  must  be  had  ordinarily  to  that  fund  for  the  payment  of  such 
liabilities,^"  and  the  judgment  cannot  be  collected  from  the  purchaser 
of  the  property.^^  But  if  by  the  terms  of  sale,  the  purchaser  assumed 
payment  of  liabilities,  suit  may  be  maintained  against  him  on  the 
judgment.^^ 

8.  Removal  of  Suits."  —  Suits  against  a  receiver  appointed  by  the 
federal  court  are  within  the  terms  of  the  statute  permitting  removal 
to  the  federal  court  of  suits  growing  out  of  the  laws  and  constitution 
of  the  United  States,^*  and  there  need  be  no  diversity  of  citizenship.^^ 


L.  E.  Co.,  3  Fed.  97,  2  Flip.  704;  Pre- 
mier Steel  Co.  V.  MoElwaine-lficliards 
Co.,  144  Ind.  614,  43  N.  E.  876.  See 
aupra,  XI,  A,  7,  a. 

16.  U.  S. — Kennedy  v.  Indianapolis, 

C.  &  L.  E.  Co.,  3  Fed.  97,  2  Flip. 
704.  Cal.— Painter  v.  Painter,  138  Cal. 
231,   71   Pae.   90,   94  Am.   St.   Eep.   47. 

D.  C. — Cowen  v.  Merriman,  17  App. 
Cas.  186.  la. — Brockert  v.  Iowa  Cent. 
Ky.  Co.,  93  Iowa  132,  61  N.  W.  405. 
Kan. — Howell  v.  Hough,  46  Kan.  152, 
26  Pac.  436.  Minn. — Irwin  v.  McKeoh- 
nie,  58  Minn.  145,  59  N.  W.  987,  49 
Am.  St.  Eep.  495,  26  L.  E.  A.  218. 
T«x. — Harrison  v.  Waterbury,  27  S.  W. 
109. 

[a]  After  discharge  of  receiver,  and 
surrender  of  assets,  an  application  for 
payment  out  of  the  fund  will  not  be 
entertained.  In  re  New  York  &  W.  IT. 
Tel.  Co.  V.  Jewett,  115  N.  T.  166,  21 
N.  E.  1036.  Compare  Miller  v.  Loeb, 
64  Barb.   (N.  Y.)   454. 

17.  Kennedy  v.  Indianapolis,  C.  & 
L.  E.  Co.,  3  Fed.  97,  2  Flip.  704;  St. 
Louis,  B.  &  M.  Ey.  Co.  v.  Green  (Tex. 
Civ.  App.),  183  S.  W.  829. 

[a]  Payments  Which  Do  Not  Ex- 
haust the  Fund. — (1)  When  it  does  not 
appear  that  payment  of  the  judgment 
will  exhaust  the  estate  or  prevent  any 
known  or  alleged  creditors  from  be- 
ing paid,  other  creditors  need  not  be 
made  parties  to  the  petition  for  pay- 
ment. Painter  v.  Painter,  138  Cal.  231, 
71  Pac.  90,  94  Am.  St.  Eep.  47.  (2) 
Nor  is  it  neeeissary  that  the  payment 
should  abide  a  final  settlement  of  the 
accounts  of  the  receiver.  Painter  v. 
Painter,  138  Cal.  231,  71  Pae.  90,  94 
Am.  St.  Eep.  47. 

18.  Pacific  Coast  Coal  Co.  v.  Lak- 


A-Taka    Co.,   92    Wash.   203,   158   Pac. 
1003. 

[a]  The  position  of  the  judgment 
creditor  is  the  same  as  that  of  any 
other  judgment  creditor  when'  the 
judgment  debtor  has  no  funds.  Pacific 
Coast  Coal  Co.  v.  Lak-A-Taka  Co.,  92 
Wash.    203,    158    Pac.    1003. 

yl9.  Coe  V.  Patterson,  122  App.  Div. 
76,  106  N.  Y.  Supp.  659,  123  App.  Div. 
914,  108  N.  Y.  Supp.  1127. 

20.  Hanlon  v.   Smith,  175  Fed.   192. 

21.  Brockert  v.  Iowa  Cent.  Ey.  Co., 
93  Iowa  132,  61  N.  W.  405. 

22.  U.  S.— Union  Mut.  Life  Ins.  Co. 
V.  Hanford,  143  U.  S.  187,  12  Sup.  Ct. 
437,  36  L.  ed.  118;  Gray  v.  Grand  Trunk 
Western  Ey.  Co.,  156  Fed.  736,  84  C. 
C.  A.  392;  Baltimore  &  O.  E.  Co.  v. 
Burris,  111  Fed.  882,  50  C.  C.  A.  48; 
Hanlon  v.  Smith,  175  Fed.  192;  Farm- 
ers' Loan  &  Trust  Co.  v.  Central  E. 
Co.,  5  McCrary  421,  17  Fed.  758.  Colo. 
Denver  &  Eio  Grande  E.  Co.  v.  Gun- 
ning, 33  Colo.  280,  80  Pac.  727.  la. 
Beeson  v.  Green,  103  Iowa  406,  72  N. 
W.  555;  Knott  v.  Dubuque  &  S.  C.  Ey. 
Co.,  84  Iowa  462,  51  N.  W.  57;  John- 
son V.  Knapp,  36  Iowa  616.  Minn. 
Follansbee  v.  Johnson,  28  Minn.  311,  9 
N.  W.  882.  N.  Y.— Schmid  v.  JNew 
York,  L.  E.  &  W.  E.  Co.,  32  Hun 
335. 

23.  See  generally  the  title  "Re- 
moval of  Causes." 

24.  Tennessee  v.  Union  &  Planters' 
Bank,  152  U.  S.  454,  463,  14  Sup.  Ct. 
654,  38  L.  ed.  511;  Texas  &  Pac.  Ey. 
Co.  V.  Cox,  145  U.  S.  593,  603,  12  Sup. 
Ct.  905,  36  L.  ed.  829;  Pitkin  v.  Cowen, 
91  Fed.  599;  Landers  v.  Felton,  73  Fed. 
311. 

25.  Shinney  u.  Nor+>'   *"-''-i"an  Sav. 
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They  have  also  been  held  removable  on  the  ground  that  they  are 
ancillary  to  the  main  action,^'  but  the  proposition  has  been  disputed."^ 
Suits  brought  in  the  state  court  under  authority  of  the  federal 
statute^*  are  generally  held  to  be  not  removable  to  the  federal  court, 
if  they  involve  less  than  two  thousand  dollars,^®  though  there  have 
been  some  contrary  decisions.^" 

B.  Proceedings  by  Receiver.  —  1.  In  General.  —  A  receiver  may 
resort  to  the  same  legal  and  equitable  proceedings  as  any  other  liti- 
gants^ for  the  collection''^  and  preservation'^  of  the  estate  he  repre- 
sents, except  as  restricted  by  statute.'*  He  may  apply  for  an  in- 
junction to  protect  his  possession  of  the  property.'^     He  succeeds  to 


L.  &  B.  Co.,  97  Fed.  9;  Carpenter  v. 
Northern  Pac.  E.  Co.,  75  Fed.  850; 
Landers  v.  Felton,  73  Fed.  311. 

[a]  Receiver  may  remove  for  di- 
versity of  citizenship,  though  the  cor- 
poration of  whose  property  he  has  cus- 
tody could  not,  Brisenden  v.  Cham- 
berlain, 53  Fed.  307. 

[b]  A  suit  for  appointment  of  an 
ancillary  receiver  is  not  an  ancillary 
proceeding,  but  is  an  independent  one. 
Shinney  v.  North  America  Sav.  L.  & 
B.  Co.,  97  Fed.  9;  Sullivan  ».  Barnard, 
81  Fed.  886. 

26.  State  v.  Northern  Pac.  E.  Co., 
75  Fed.  333;  Carpenter  v.  Northern 
Pac.  E.  Co.,  75  Fed.  850. 

[a]  When  Ancillary.  — (1)  "Any 
luit  or  action  against  the  receiver  in 
his  official  capacity,  and  intended  to 
regulate  or  affect  the  operation  or 
buainesi  of  the  railroad,  must  be  re- 
garded as  subordinate  and  ancillary  to 
the  suit  in  this  court  in  which  the 
receiver  was  appointed,  and  all  such 
ancillary  suits  are  within  the  jurisdic- 
tion of  this  court,  and  removable  if 
commenced  in  a  state  court."  State 
V.  Northern  Pac.  E.  Co.,  75  Fed.  333. 
(2)  "Any  suit  by  or  against  such  re- 
ceiver, in  the  course  of  winding  up 
of  such  corporation,  whether  for  the 
collection  of  its  assets  or  for  the  de- 
fense of  its  property  rights,  must  be 
regarded  as  ancillary  to  the  main 
suit."  White  v.  Ewing,  159  U.  S.  36, 
15  Sup.  Ct.  1018,  40  L.  ed.  67.  (3) 
"He  is  sued  as  such  receiver,  and  the 
object  of  the  suit  is  to  determine  his 
right  to  assets  claimed  by  him  as  re- 
ceiver. For  the  purposes  of  jurisdic- 
tion, this  suit  must  be  considered  as 
ancillary  to  the  suit  pending  in  this 
court  in  which  he  was  appointed  re- 
ceiver." Shinney  v.  North  American 
Sav.  Loan  *  Bldg.  Co.,  97  Fed.  9. 

27,  Gilmore  v.  Herrick,  93  Fed,  525. 
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28.  McNulta  v.  Lochridge,  141  U.  S. 
327,  12  Sup.  Ct.  11,  35  L.  ed.  796; 
Peterson  v.  Baker,  78  Kan.  337,  97  Pac. 
373.  See  supra,  XI,  A,  2;  XI,  A,  3, 
a  and  b. 

29.  Gilmore  v.  Herrick,  93  Fed.  525; 
Pitkin  V.  Cowen,  91  Fed.  599;  Gable- 
man  V.  Peoria  D.  &  E.  E.  Co.,  82  Fed. 
790;  Eay  v.  Peirce,  81  Fed.  881;  Pen- 
dleton V.  Lutz,  78  Miss.  322,  29  So. 
164,  51  L.   E.  A.  649. 

30.  Sullivan  v.  Barnard,  81  Fed. 
886;  Carpenter  v.  Northern  Pac.  E.  Co.. 
75  Fed.  850;  State  17.  Northern  Pac.  E, 
Co.,  75  Fed.  333. 

31.  See  V.  Heppenheimer,  55  N.  J. 
Eq.  240,  36  Atl.  966;  Green  v.  Bost- 
wick,  1  Sandf.  Ch.   (N.  Y.)   185, 

[a]  Though  contract  was  In  viola- 
tion of  orders  of  the  court,  the  re- 
ceiver may  maintain  a  suit  thereon. 
O 'Gorman  v.  Sabin,  62  Minn.  46,  64 
N.  W.  84. 

[b]  Eeceiver  may  garnish  the  plain- 
tiff in  the  suit  in  which  he  is  ap- 
pointed. McDonald  v.  Carney,  8  Kan. 
20. 

32.  Ark.— Driver  v.  Lanier,  66  Ark. 
126,  49  S.  W.  816.  Conn.— Crandall  v. 
Lincoln,  52  Conn.  73,  52  Am.  Eep.  560. 
Kan. — McDonald  v.  Carney,  8  Kan. 
20.  N.  J.— Terhune  v.  Bell  (N.  J.  Eq.), 
9  Atl.  111.  Va.— Goss  v.  Southall,  23 
Gratt.  (64  Va.)  825. 

33.  U.  S. — Brown  v.  French,  80 
Fed.  166.  N.  Y.— Gray  v.  De  Castro 
&  D.  Sugar  Eef.  Co.,  57  Hun  592,  10 
N.  Y.  Supp.  632,  32  N.  Y.  St.  1018. 
N.  0. — Davis  v.  Butters  Lumb.  Co., 
132  N.  C.  233,  43  S.  E.  650.  Tex. 
Harrison  v.  Waterbury  (Tex.  Civ. 
App.),  27  S.  W.  430. 

34.  State  v.   Gambs,  68  Ho.  '289. 

35.  U.  S. — Hampton  Eoads  Ey.  &  E. 
Co.  V.  Newport  News,  etc.  Co.,  131 
Fed.  534;  Bibber-White  Co.  v.  White 
Eiver  V.  B.  E.  Co.,  107  Fed.  176,    Ga. 
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the  rights  of  action  of  the  person  over  whose  estate  he  is  appointed,'" 
and  must  pursue  the  same  form  of  remedy  which  would  be  avail- 
able to  his  principal.'^  He  has  no  right,  however,  to  interfere  in 
the  litigation  between  the  parties  to  the  main  action.^' 

2.    Necessity  of  Leave  To  Sue.  —  A  receiver  has  no  right  to  in- 
stitute a  suit  without  leave  of  the  court  which  appointed  him,^*  except 


Vestel  V.  Tasker,  123  Ga.  213,  51  S.  E. 
300;  Woodburn  v.  Smith,  96  Ga.  241, 
22  S.  E.  964;  Marshall  v.  Lockett,  76 
Ga.  289.  Mont. — Gardner  v.  Caldwell, 
16  Mont.  221,  40  Pac.  590.  N.  Y.— 7?i 
T-e  Christian  Jensen  Co.,  128  N.  Y.  550. 
28  N.  E.  665;  WoerishofEer  v.  North 
Eiver  C.  Co.,  99  N.  Y.  398,  2  N.  E. 
47.  Okla. — Severna  v.  English,  19  Okla. 
567,   101   Pac.   750. 

36.  Ind. — Davis  v.  Ladoga  Creamery 
Co.,  128  Ind.  222,  27  N.  E.  494.  Md. 
See  Murphy  v.  Pennimari,  105  Md. 
452,  66  Atl.  282,  121  Am.  St.  Eep. 
583.  N.  Y. — Griffin  v.  Long  Island  E. 
Co.,  102  N.  Y.  449,  7  N.  E.  735;  Coope 
t;.  Bowles,  18  Abb.  Pr.  442,  28  How. 
Pr.  10,  42  Barb.  87.  IT.  C— Curtis  v. 
Mcllhenny,  58  N.  C.  290.  Ohio.— Smith 
V.  Sloss  Marblehead  Lime  Co.,  57  Ohio 
St.  518,  49  ISr.  E.  695;  Falkenbaeh  v. 
Patterson,  43  Ohio  St.  359,  1  N.  E. 
757. 

37.  Miss. — ^Freeman  v.  Winchester, 
10  Smed.  &  M.  577.  N.  J. — Keceiver 
of  State  Bank  v.  First  Nat.  Bank  of 
Plainfield,  34  N.  J.  Eq.  450.  N.  Y. 
Matter  of  Castle,  41  Hun  637,  2  N.  Y. 
St.  362.  Wis.— Andrews  v.  Paschen,  67 
Wis.  43,  30  N.  W.  712. 

[a]  Legal  remedy  is  not  changed 
to  equitable  by  the  appointment  of  a 
receiver.  Freeman  v.  Winchester,  10 
Smed.  &  M.  (Miss.)  577.  Compare 
Terhune  v.  Bell  (N.  J.  Eq.),  9  Atl. 
111. 

[b]  Statute  requiring  an  injunction 
bond  applies  to  a  receiver.  Cherry  v. 
Western  W.  L  E.  Co.,  11  Wash.  586, 
40  Pac.  136. 

38.  V.  S. — Metropolitan  Trust  Co. 
V.  North  Carolina  Lumb.  Co.,  162  Fed. 
170.  Fla. — L'Engle  v.  Florida  Ceiit.  E. 
Co.,  14  Fla.  266.  Md. — In  re  Colvin, 
3  Md.  Ch.  278.  N.  Y.— Corey  v.  Long, 
12  Abb.  Pr.  (N.  S.)  427,  43  How.  Pr. 
497.  Wyo. — Anderson  V.  Matthews,  8 
Wyo.  307,  57  Pac.  156.  Irish.— Comyn 
V.  Smith,  1  Hogan  81. 

[a]  "A  receiver  (1)  has  no  rlg'ht 
to  intermeddle  in  questions  affecting 
the   rights   of   the  parties   or   the  dis- 


position of  the  property  in  his  hands." 
In  re  Colvin,  3  Md.  Ch.  278,  303. 
Quoted  with  approval  in  L'Engle  v. 
Florida  Cent.  E.  Co.,  14  Fla.  266.  CS) 
Eeceivers  may  not  enter  into  litigation 
between  the  parties  touching  the  prop- 
erty placed  in  their  hands.  Metro- 
politan Trust  Co.  17.  North  Carolina 
Lumb.  Co.,  162  Fed.  170. 

39.  Ala.— Coffey  v.  Gay,  191  Ala. 
137,  67  So.  681.  Cal.— Bishop  v.  Me- 
Killiean,  124  Cal.  321,  57  Pac.  76,  71 
Am.  St.  Eep.  68;  Tibbets  v.  Cohn,  116 
Cal.  365,  48  Pac.  372.  Ga,— Sterling 
Elect.  Co.  V.  Augusta  T.  &  B.  Co.,  124 
Ga.  371,  52  S.  E.  541;  Screven  v. 
Clark,  48  Ga.  41.  ni.— Peabody  v.  New 
England  Water  Works  Co.,  80  111.  App. 
458.  Ind. — Ehodes  v.  Hilligoss  (Ind. 
App.),  45  N.  E.  666;  Keen  v. 
Breekenridge,  96  Ind.  69.  Minn. 
Minneapolis  W.  Ey.  Co.  v.  Min- 
neapolis &  St.  L.  Ey.  Co.,  61  Minn. 
502,  63  N.  W.  1035.  Mo.— State  v. 
Gambs,  68  Mo,  289;  Miller  v.  Con- 
tinental Assur.  Co.  (Mo.  App.),  196 
S.  W.  448.  N.  Y.— Morgan  v.  Buoki, 
30  Misc.  245,  61  N.  Y.  Supp.  929; 
Green  v.  Winter,  1  Johns.  Ch.  60;  Mer- 
ritt  V.  Merritt,  16  Wend.  405.  N.  0. 
Battle  V.  Davis,  66  N.  C.  252,  but  see 
under  code,  Weill  «.  First  Nat.  Bank, 
106  N.  C.  1,  11  S.  E.  277.  Pa.— Wise- 
ner  v.  Myers,  3  Pa.  Dist.  687.  Teim. 
Simmons  v.  Taylor,  106  Tenu.  729,  63 
S.  W.  1123.1  Va.— McAllister  v.  Har- 
man,  97  Va.  543,  34  S.  E.  474;  Davis' 
Admr.  v.  Snead,  33  Gratt.  (74  Va.)  705. 
Wis.— Lathrop  v.  Knapp,  37  Wis.   307. 

[a]  Exceptions  to  Rule. — Compton 
17.  Schwabacher  Bros.  &  Co.,  15  Wash. 
306,  46  Pac.  338;  Wisconsin  Trust  Co. 
V.  Jenkins,  110  Wis.  531,  86  N.  W. 
153. 

[b]  Leave  to  intervene  in  a  suit  in 
another  county,  must  be  obtained  by 
a  receiver.  Miller  v.  Continental 
AsBur.  Co.  (Mo.  App.),  196  S.  W.  448. 

[c]  Leave  To  Interplead  Is  Neces- 
sary.— ^Jacobson  «.  Landolt,  73  Wis. 
142,  40  N.  W.  636,  9  Am.  St.  Eep. 
767. 
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where  authorized  by  statute.*"  The  granting  of  leave  for  a  receiver 
to  sue  is  not  a  determination  in  advance  of  the  validity  or  propriety 
of  any  particular  proceeding  which  might  be  instituted  in  consequence 
of  such  authority.*^  The  order  may  be  general,*^  or  general  as  to 
a  certain  class  of  suits.*^  The  receiver's  authority  to  sue  may  be 
implied,  as  to  certain  claims,**  or  it  may  be  inferred  from  the  order 
making  the  appointment,*"  but  not  if  it  does  not  appear  to  have  been 
written  with  that  view.*"  Leave  of  court  is  not  necessary  to  ena^ble 
a  receiver  to  sue  on  a  contract  made  with  him,  or  upon  an  obligation 
due  him  as  such  receiver,*'  nor  to  recover  property  taken  from  his 
possession.*^  Though  there  are  general  statements  in  some  cases  to 
the  effect  that  the  receiver  has  no  right  either  to  sue  or  defend  actions 


[d]  "The  foundation  of  the  rule 
probably  is,  that  it  is  always  for  the 
court  itself  to  determine  whether  it 
shall  be  dragged  into  litigation." 
Screven  v.  Clark,  48  Ga.  41. 

[e]  Permission  to  sue  "is  a  con- 
dition precedent  to  thd  right  of  action 
in  the  receiver. ' '  Morgan  v.  Bueki, 
30  Misc.  245,  61  N.  Y.  Supp.  929;  Mc- 
Allister V.  Harman,  97  Va.  543,  34  S.  E. 
474.  See  also.  State  v.  Gamba,  68  Mo. 
289. 

[f]  Receiver  may  pursue  every 
remedy  incident  to  the  suit,  under 
authority  to  institute  the  action. 
Wason  V.  Frank,  7  Colo.  App.  541,  44 
Pae.  378. 

[g]  Failure  To  Obtain  Leave  May 
Be  Waived. — Colorado  Fuel  &  Iron  Co. 
V.  Eio  Grande  S.  E.  Co.,  8  Colo.  App. 
493,  46  Pac.  845. 

40.  Hayes  v.  Brotzman,  46  Md.  519; 
Ererett  v.  State,  28  Md.  190;  "Weill 
V.  First  Nat.  Bank,  106  N.  C.  1,  11 
S.  E.  277. 

41.  Jones  v.  Moore,  198  Fed.  301. 

42.  N.  C— Weill  v.  First  Nat.  Bank, 
106  N.  C.  1,  11  S.  B.  277.  Tenn.— Sim- 
mons V.  Taylor,  106  Tenn.  729,  63  S. 
W.  1123.  Va. — McAllister  v.  Harman, 
97  Va.  543,  34  S.  E.  474. 

But  see  Witherbee  v.  Witherbee,  17 
App.  Div.  181,  45  N.  Y.  Supp.  297", 
holding  that  such  a  general  order  is 
improper,  and  that  each  case  should 
be  considered  particularly. 

[a]  "It  may  be  expedient  to  give 
a  receiver  such  general  power  in  the 
order  of  appointment,  and  thus  avoid 
the  necessity  of  several  applications 
therefor."  Simmon's  v.  Taylor,  106 
Tenn.  729,  63  S.  W.  1123. 

43.  Alexander  v.  Reefe,  9  Mo.  App. 
133;  Williams  v.  Turner,  63  Neb.  575, 
88  N.  W.  668. 
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44.  Ind.— Band  v.  Wright,  141  Ind. 
226,  39  N.  E.  447;  Pouder  v.  Catterson, 
127  Ind.  434,  26  N.  E.  66.  la.— Metro- 
politan Nat.  Bank  v.  Commercial  State 
Bank,  104  Iowa  682,  74  N.  W.  26. 
Pa.— Singerly  c.  Fox,  75  Pa.   112. 

[a]  The  receiver  has  inherent  right 
to  sue  for  property  he  has  been  or- 
dered 'to  take  care  of.  Singerly  v.  Fox, 
75  Pa.  112. 

[b]  "After  the  tenants  have  at- 
torned to  the  receiver,  and  so  created 
a  tenancy,  as  between  them,  the  re- 
ceiver may  also  distrain,  in  his  own 
name,  for  rent  accrued  during  such 
tenancy,  without  first  obtaining  an 
order  so  to  do."  Pouder  v.  Catterson, 
127  Ind.  434,  26  N.  B.  66;  2  Dan.  Ch. 
Pr.  1748. 

45.  TJ.  S. — White  v.  Ewing,  159  U. 
S.  36,  15  Sup.  Ct.  1018,  40  L.  ed.  67. 
Ala.— Coffey  v.  Gay,  191  Ala.  137,  67 
So.  681.  La.— Helme  v.  Littlejohn,  12 
La.  Ann.  298.  Me. — Littlefield  v.  Maine 
Cent.  R.  Co.,  104  Me.  126,  134,  71  Atl. 
657.  N.  C— Weill  v.  First  Nat.  Bank, 
106  N.  C.  1,  11  S.  E.  277. 

[a]  A  general  order  appointing  a 
receiver  authorizes  him  to  maintain 
such  suits  as  are  necessary  to  comply 
with  his  instructions,  and  no  further 
order  is  necessary.  Littlefield  v.  Maine 
Cent.  E.  Co.,  104  Me.  126,  134,  71  Atl. 
657;  Simmons  v.  Taylor,  106  Tenn. 
729,  63   S.  W.  1123. 

46.  Coffey  v.  Gay,  191  Ala.  137,  67 
So.  681.  ' 

47.  Pouder  v.  Catterson,  127  Ind. 
434,  26  N.  E.  66;  Kehr  v.  Hall,  117 
Ind.  405,  20  N.  E.  279;  Singerly  v. 
Fox,  75  i;a.  112,  - 

48.  Bishop  V.  MoKillican,  124  Cal. 
321,  57  Pac.  76,  71  Am.  St.  Rep.  68; 
State  V.  Gambs,  68  Mo.  289. 
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without  leave  of  the  court,^'  the  right  to  make  a  defense  in  an  ad- 
versary proceeding  in  which  he  is  made  a  party  defendant  inheres  in 
his  office,  and  a  receiver  does  not  need  the  consent  of  the  court  for 
this  purpose.^" 

3.  Nature  and  Jurisdiction  of  Proceedings.  —  a.  Generally.  —  The 
court  may  order  its  receiver  to  bring  separate  suits,  or  bring  debtors 
into  that  court  to  collect  assets  of  the  estate,^^  it  being  generally  a 
matter  of  discretion  with  the  court  having  custody  to  determine 
whethen  the  receiver  shall  proceed  by  petition,  or  by  separate  suit.°^ 
The  receiver  may  proceed  summarily,  by  petition  in  the  appointing 
court,  for  a  rule  to  show  cause  why  a  person  who  has  taken  pos- 
session of  assets  since  the  receivership  should  not  be  ordered  to  de- 
liver them  forthwith  to  the  receiver,^^  and  the  defendant  may  be 
required  summarily  to  appear  and  submit  to  examination,  when  the 
character,  amount  and  location  of  assets  are  unknown;^*  likewise 
strangers  to  the  suit  may  be  enjoined  from  interference  with  the  re- 
ceiver's possession,  upon  a  petition  in  ,the  receivership,  without  an 
independent  suit,^^  but  there  can  be  no  summary  .proceedings  to  ob- 
tain possession  of  assets  acquired  prior  to  the  receivership  against 
one  who  is  not  a  party  to  the  suit,"^  nor  for  the  purpose  of  settling 


49.  U.  S. — Simpson  v.  Wilson,  4 
How.  709,  11  L.  ed,  1169.  N.  Y. 
Morgan  v.  Bueki,  30  Misc.  245,  61  N. 
T.  Supp.  929.  Va. — Eeynolds'  Exr.  v. 
Pettyjohn,  79  Va.  327;  Davis'  Admr. 
V.  Snead,  33  Gratt.  (74  Va.)  705.  Eng. 
Swaby  v.  Dickon,  5  Sim.  629,  58  Eng. 
Eeprint  475;  Bristowe  v.  Needham,  2 
Phil.  Ch.  190,  41  Eng.  Eeprint  914. 

[a]  "The  receiver  is  but  the 
creature  of  the  court;  he  has  no  powers 
except  what  are  conferred  upon  him 
by  the  order  of  his  appointment,  and 
the  course  and  practice  of  the  court. 
He  cannot  even  institute  or  defend  ac- 
tions except  by  authority.'"  Davis' 
Admr.  v.  Snead,  33  Gratt.  (74  Va,)  705, 
709. 

50.  Goodman  Mfg.  Co.  v.  Pittsburg- 
Buffalo  Co.,  222  Fed.  144.  Compare 
Poster  V.  Townshend,  68  N.  Y.  203, 
2  Abb.  N.  C.  29;  Morgan  v.  Bueki,  30 
Misc.  245,  61  N.  Y.  Supp.  929. 

51.  Peek  v.  Elliott,  79  Fed.  10,  24 
C.  C.  A.  425,  38  L.  E.  A.  616;  Bow- 
man V.  Harris,  95  Fed.  917;  Bennett 
V.  Wolfolk,  80  Hun  390,  30  N.  Y.  Supp. 
328. 

[a]  The  possession  of  the  assets 
for  the  purpose  of  winding  up  the 
company's  affairs  is  the  fact  which 
makes  it  permissible  to  bring  a  debtor 
of  the  company  into  the  court  of  the 
receivership  to  the  end  that  the  debt 
might  be  ascertained  and  payment  co- 


erced.    Peck  V.  Elliott,  79  Fed.  10,  24 

C.  C.  A.  425,  38  L.  E.  A.  616. 

[b]  "A  court  during  the  con- 
tinuance of  its  possession  has,  as  in- 
cident thereto  and  as  ancillary  to  the 
suit  in  which  the  possession  was  ac- 
quired, jurisdiction  to  hear  and  de- 
termine all  questions  respecting  the 
title,  possession,  or  control  of  the 
property."  Odell  v.  Batterman  Co., 
223  Fed.  292,  138  C.  C.  A.  534.  See 
also  Wabash  E.  Co.  v.  Adelbert  College, 
208  U.  S.  38,  54,  28  Sup.  Ct.  182,  52 
L.  ed.  379. 

52.  Lake  Shore  &  M.  S.  E.  Co.  V. 
Felton,  103  Fed.  227,  43  C.  C.  A.  189. 

53.  Lake  Shore  &  M.  S.  Ey.  Co.  v. 
Felton,  103  Fed.  227,  43  C.  C.  A.  189; 
Horn  V.  Pere  Marquette  E'.  Co.,  151 
Fed.  626.  See  also  Bien  v.  Eobinsou, 
208  IT.  S.  423,  428,  28  Sup.  Ct.  379, 
52  L.  ed.  556;   Camden  v.  Virginia  S. 

D.  &  T.  Corp.,  115  Va.  20,  78  S.  E. 
596.  Compare  Receiver  of  State  Bank 
V.  Nat.  Bank  of  Plainfleld,  34  N.  J.  Eq. 
450,  458. 

54.  Nartzik  v.  Ehman,  191  111.  App. 
71. 

55.  Lake  Shore  &  M.  S.  E.  v.  Fel- 
ton, 103  Fed.  227,  43  C.  C.  A-  189; 
Horn  V.  Pere  Marquette  E.  Co.,  151 
Fed.  626;  Bibber- White  Co.  v.  White 
Eiver  V.  E.  E.  Co.,  107  Fed.  176; 
Virginia,  T.  &  C.  S.  &  I.  Co.  v.  Bristol 
Land  Co.,  88  Fed.  134. 

56.  See   U.   S.— Wheaton    v.    Daily 
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questions  of  title."^  "When  two  courts  have  appointed  a  receiver  for 
the  same  property,  the  court  first  obtaining  jurisdiction  should  direct 
its  receiver  to  intervene  in  the  subsequent  suit  for  the  purpose  of 
obtaining  custody  of  the  property.^*  The  receiver  may  move  to 
compel  claimants  to  the  same  fund  to  interplead.'* 

b.  In  What  Courts  Suit  Is  Brought.  —  (I.)  Generally.  —  The  prin- 
ciples of  law  which  determine  whether  the  receiver  shall  assert  his 
cause  of  action  by  petition  on  the  main  suit,  or  by  a  separate  action 
in  the  same  or  a  dii¥erent  court  are  treated  in  a  previous  section.^" 
The  powers  of  a  receiver  generally  do  not  extend  beyond  the  juris- 
diction of  the  court  which  appointed  him.^^  Hence  a  receiver' has 
no  legal  status  outside  the  jurisdiction  of  his  appointment  in  suits 
to  recover  property  never  within  the  jurisdiction  and  control  of  the 
court  appointing  him  f^  but  he  is  generally  permitted  upon  the  prin- 


Tel.  Co.,  124  Fed.  61,  59  C.  C.  A.  427. 
Del. — Price  v.  Harrigan  Cont.  Co.  (Del. 
Ch.),  95  Atl.  345.  N.  J.— State  Bank 
V.  Plainfield  Nat.  Bank,  34  N.  J.  Eq. 
450.  Pa. — Tenth  Nat.  Bank  v.  Con- 
struction Co.,  227  Pa.  354,  76  Atl.  67, 
136  Am.  St.  Eep.  884.  Wis. — Andrews 
V.  Paschen,  67  Wis.  43,  30  N.  W.  712. 
See  also  Gelpeke  v.  Milwaukee  &  H. 
E.  Co.,  11  Wis.  454. 

57.  U.  S.— Thompson  v.  Smith,  1 
Dill.  458,  23  Fed.  Cais.  No.  13,977.  lU. 
Sachs  v:  Sachs,  181  111.  App.  342.  Va. 
Thornton  v..  Washington  S.  Bank,  76 
Va.  432. 

58.  Alabama  T.  &  N.  Ey.  v.  Tolman 
(Ala.),  76  So.  381. 

59.  Winfield  v.  Bacon,  24  Barb.  (N. 
Y.)   154. 

60.  See  supra,  XI,  A,  3,  a. 

61.  U.  S.— Hale  v.  Allinson,  188  TJ. 
S.  56,  23  Sup.  Ct.  244,  47  L.  ed.  380; 
Sterrett  v.  Second  Nat.  Bank  (C.  C. 
A.),  246  Fed.  753;  Coal  &  Iron  Co.  v. 
Eeherd,  204  Fed.  859,  123  C.  C.  A.  155. 
Ala. — Boulware  v.  Davis,  90  Ala.  207, 
8  So.  84,  9  L.  B.  A.  601.  Ark.— Choc- 
taw C.  *  M.  Co.  V.  WilliamB-Echoli 
Dry  Goods  Co.,  75  Ark.  365,  87  S.  W. 
632.  Cal. — Humphreys  v.  Hopkins,  81 
Cal.  551,  22  Pac.  892,  15  Am.  St.  Eep. 
76,  6  L.  E.  A.  792.  Del.— Kirwan  Mfg. 
Co.  V.  Truxton,  2  Penne.  48,  44  Atl. 
427;  Stockbridge  v.  Beckwith,  6  Del. 
Ch.  72,  33  Atl.  620.  111.— Holbrook  v. 
Ford,  153  III.  633,  39  N.  E.  1091,  48 
Am.  St.  Eep.  917,  27  L.  E.  A.  324. 
Ind. — Security  Sar.  &  L.  Assn.  v. 
Moore,  151  Ind.  174,  50  N.  E.  869; 
Catlin  V.  Wilcox  Silver-Plate  Co.,  123 
Ind.  477,  24  N.  E.  250,  18  Am.  St. 
Eep.  338,  8  L.  E.  A.  62.  la.— Parker 
i;.  Lamb   &  Sons,  99  Iowa  265,  68  N. 
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W.  686,  34  L.  R.  A.  704.  Kan.— Winana 
V.  Gibbs  &  S.  Mfg.  Co.,  48  Kan.  777, 
30  Pac.  163.  Ky. — Zacher  v.  Fidelity 
Trust  &  S.  V.  Co.,  109  Ky.  441,  59 
S.  W.  493.  Me.— Hunt  v.  Columbian 
Ing.  Co.,  55  Me.  290,  92  Am.  Dee.  592. 
Md. — Linville  v.  Hadden,  88  Md.  594, 
41  Atl.  1097,  43  L.  E.  A.  222;  Southern 
Bldg.  &  L.  Assn.  v.  Price,  88  Md.  155, 
41  Atl.  53,  42  L.  R.  A.  206.  Mass. 
-Amy  V.  Manning,  149  Mass.  487,  21 
N.  E.  943;  Harvey  v.  Vamey,  104 
Mass.  436.  Mo. — Eobtrtson  v.  Staed, 
135  Mo.  135,  36  S.  W.  610,  58  Am. 
St.  Eep.  569,  33  L.  R.  A.  203;  Farmers' 
&  Merchants'  Ins.  Co.  v.  Needles,  52 
Mo.  17;  Weil  v.  Burr  Oak  Bank,  76 
Mo.  App.  34;  Waters-Pierce  Oil  Co.  v. 
Bell,  71  Mo.  App.  653.  N.  J.— Irwin 
V.  Granite  State  Provident  Assn.,  56 
N.  J.  Bq.  244,  38  Atl.  680.  N.  C. 
Kruger  v.  Buffalo  Bank  of  Commere*, 
123  N.  C.  16,  31  S.  E.  270.  Ohio. 
Leman  v.  MacLennan,  28  Ohio  C.  C.  137, 
18  Ohio  Dec.  137,  affirmed,  75  Ohio  St. 
643,  80  N.  E.  11?9.  Pa.— Frowert  v. 
Blank,  205  Pa.  299,  54  Atl.  1000.  R.  I. 
Hazlett  V.  Woodhead,  28  E.  I.  452,  67 
Atl.  736.  Tenn.— Dillingham  v.  Trad- 
ers' Ins.  Co.,  120  Tenn.  302,  108  S.  W. 
1148,  16  L.  E.  A.  (N.  S.)  220;  Com- 
mercial Nat.  Bank  v.  Motherwell  Iron, 
etc.  Co.,  95  Tenn.  172,  31  S.  W.  10O2, 
29  L.  E.  A.  164.  Tex.— Moseby  v.  Bur- 
row, 52  Tex.  396;  Moreau  v.  Du  Bellet 
(Tex.  Civ.  App.),  27  S.  W.  503.  Utah. 
Thum  V.  Pingree,  21  Utah  348,  61  Pac. 
18.  Vt. — ^Lycoming  Fire  Ins.  Co.  v. 
VTright  &  Son,  55  Vt.  526.  W.  Va. 
Grogan  v.  Egbert,  44  W.  Va.  75,  28 
S.  E.  714,  67  Am.  St.  Rep.  763. 

62.     Great    Western    Min.     &    Mfg. 
Co.    V.    Harris,    198    U.    S.     561,    25 
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ciple  of  coinity,^^  to  bring  a  suit  in  a  foreign  jurisdiction'*  to  col- 
lect the  assets  of  insolvents  for  distribution,"^  or  he  may  intervene 
for  their  preservation,**  provided  the  rights  of  citizens  of  such  for- 
eign jurisdiction  are  not  prejudiced;*'  and  the  constant  tendency  of 


Sup.  Ct.  770,  49  L.  ed.  1163;  Hale  v. 
AUinson,  188  U.  S.  56,  23  Sup.  Ct.  244, 
47  L.  ed.  380;  Booth  v.  Clark,  17  How. 
322,  15  L.  ed.  164;  Fowler  v.  Osgood, 
141  Fed.  20,  72  C.  C.  A.  276,  4  L.  E. 
A.  (N.  S.)  824;  Sands  v.  Greeley  & 
Co.,  88  Fed.  130,  31  C.  C.  A.  424; 
Van  Tuyl  v.  Carpenter,  135  Tenn.  62;*, 
188  S.  W.  234. 

63.  U.  S.— Kittel  v.  Augusta  T.  & 
Or.  B.  Co.,  78  Fed.  855.  Cal.— Hum- 
phreys V.  Hopkins,  81  Cal.  551,  22  Pae. 
892,  15  Am.  St.  Eep.  76,  6  L.  E.  A. 
792.  Comi. — Pond  v.  Cooke,  45  Conn. 
126,  29  Am.  Eep.  668.  See  also  Faw- 
cett  V.  Supreme  Sitting,  64  Conn.  170, 
29  Atl.  614,  24  L.  E.  A.  815.  J>.  0.— Jen- 
kins V.  Purcell,  29  App.  Cas.  209,  9  L.  E. 
A.  (N.  S.)  1074.  ni.— Chicago,  M.  &  St. 
P.  Ey.  Co.  V.  Keokuk  N.  li.  Packet 
Co.,  108  IJl.  317,  48  Am.  Eep.  557; 
Hunt  V.  Gilbert,  54  111.  App..  491. 
Ind. — Catlin  v.  Wilcox  Silver-Plate  Co., 
123  Ind.  477,  24  N.  E.  250,  18  Am. 
St.  Eep.  338,  8  L.  E.  A.  62.  Kan. 
Winans  v.  Gibbs  &  S.  Mfg.  Co.,  48 
Kan.  777,  30  Pac.  163.  La.— McAlpin 
V.  Jones,  10  La.  Ann.  552.  Me. — Hunt 
V.  Columbian  Ins.  Co.,  55  Me.  290. 
Md.— Linville  v.  Hadden,  88  Md.  594, 
41  Atl.  1097,  43  L.  E.  A.  222;  Day 
V.  Postal  Tel.  Co.,  66  Md.  354,  7  Atl. 
608.  Mich. — Baldwin  v.  Hosmer,  101 
Mich.  119,  59  N.  W.  432,  25  L.  E.  a. 
739.  Minn. — Comstock  v.  Frederick- 
son,  51  Minn.  350,  53  N.  W.  713.  Mo. 
Eobertson  v.  Staed,  135  Mo.  135,  36 
S.  W.  610,  58  Am.  St.  Eep.  569,  33 
L.  E.  A.  203.  N.  J. — Edwards  v. 
National  W.  Glass  Job.  Assn.  (N. 
J.  L.),  68  Atl.  800;  Irwin  v. 
Granite  S.  P.  Assn.,  56  N.  J. 
Eq.  244,  38  Atl.  680.  N.i  Y. 
Mabon  v.  Ongley  Elect.  Co.,  156  N.  Y. 
196,  201,  50  N.  E.  805;  Hoyt  v.  Thomp- 
son, 5  N.  Y.  320.  N.  C— Person  v. 
Leary,  127  N.  C.  114,  37  S,  E.  149. 
Ohio.— Bank  v.  M«Leod,  38  Ohio  St. 
174.  R.  I. — Hazlett  v.  Woodhead,  28 
E.  I.  452,  67  Atl.  736.  S.  D.— Small 
V.  Smith,  14  S.  IT.  621,  86  N.  "W.  649, 
86  Am.  St.  Eep.  808.  T«m.— Van  Tuyl 
V.  Carpenter,  135  Tenn.  629,  188  S.  W. 
234.  Tex. — Texas  &  P.  Ey.  Co.  v.  Gay, 
86  Tex.  571,  26  S.  W.  599,  25  Ii.  E.  A, 


52.  Utah.— Thum  v.  Pingree,  21  Utai 
348,  61  Pac.  18.  Vt.— Lycoming  Fire 
Ins.  Co.  V.  Wright  &  Son,  55  Vt.  526. 
W.  Va.— State  v.  United  States  F.  &  G. 
Co.,  94  S.  E.  123;  Swing  v.  Bentley  & 
Gerwig  Furn.  Co.,  45  W.  Va.  283,  31 
S.   B.   925. 

[a]  '"Comity  is  not  a  rule  of  law 
but  one  of  practice,  convenience,  and 
expediency.  It  persuades,  but  it  does 
not  command."  Mast,  Foos  &  Co.  i). 
Stover  Mfg.  Co.,  177  U.  S.  485,  20 
Sup.  Ct.  708,  44  L.  ed.  856;  Bluefielda 
S.  S.  Co.  V.  Steele,  184  Fed.  584,  106 
C.  C.  A.  564. 

[b]  When  a  chancery  receiver  la  a 
mere  custodian  for  the  court  and  has 
no  estate  in  the  property,  comity  does 
not  authorize  him  to  sue  in  a  foreign 
jurisdiction.  Great  Western  Min.  Co. 
V.  Harris,  198  U.  S.  561,  25  Sup.  Ct. 
770,  49  L.  ed.  1163;  Leman  v.  Mac- 
Lennan,  28  Ohio  C.  C.  137,  18  Ohio 
Dec.  137. 

64.  McAlpin  v.  Jones,  10  La.  Ann. 
552;  Hurd  v.  City  of  Elizabeth,  41 
N.  J.  L.  1.  See  cases  in  preceding  and 
following  notes. 

65.  Ind. — Metzner  v.  Bauer,  98  Ind. 
425.  Mich. — Baldwin  v.  Hosmer,  101 
Mich.  119,  59  N.  W.  432,  25  L.  E.  A. 
739;  Gray  don  v.  Church,  7  Mich.  36. 
Minn. — Comstock  v.  Frederiekson,  51 
Minn.  350,  53  N.  W.  713.  N".  J.— Ed- 
wards V.  National  W.  Glass  Job.  Assn. 
(N.  J.  L.),  68  Atl.  800.  N.  Y.- Toronto 
Gen.  Trusts  Co.  v.  Chicago,  B.  &  Q.  E. 
Co.,  123  N.  Y.  37,  25  N.  E.  198.  Pa. 
Bagby  v.  A.  M.  &  O.  Ey.  Co.,  86  Pa. 
291.  W.  Va.— Swing  v.  Bentley  & 
Gerwig  Furn.  Co.,  45  W.  Va.  283,  31 
S.  E.  925. 

66.  Jenkins  v.  Purcell,  29  App.  Cas. 
(D.  C.)  209,  9  L.  E.  A.  (N.  S.)  1074; 
Barley  v.  Gittings,  15  App.  Cas,  (D. 
C.)  427.  ^ 

67.  U.  S.— Booth  V.  Clark,  17  How. 
322,  15  L.  ed.  164.  Ala.— Boulware  v. 
Davis,  90  Ala.  207,  8  So.  84,  9  L.  E.  A. 
601.  Ark.— Choctaw  C.  &  M.  Co.  v. 
Williams-Echols  D.  G.  Co.,  75  Ark.  365, 
87  S.  W.  632.  Oal.— Humphreys  v.  Hop- 
kins, 81  Cal.  551,  22  Pae,  892,  15  Am. 
St.  Eep.  76,  6  L.  E.  A.  792.  Idaho. 
See  Thum  v.  Pyke,  8  Idaho  11,  66  Pac. 
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the  courts  is  toward  a  more  enlarged  and  liberal  policy  with  regard 
thereto.^*  This  is  a  mere  privilege  within  the  court's  discretion,^' 
and  not  a  matter  of  right/"  and  will  not  be  extended  to  the  detrir 
ment  of  domestic  creditors  who  have  fairly  acquired  title  to  the  prop- 
erty or  a  prior  lien  thereon."  However,  if  the  property  has  been 
reduced  to  possession  by  the  receiver,  in  the  jurisdiction  of  his  ap- 


157.  111.— Woodward  v.  Brooks,  128 
111.  222,  20  N.  E.  685,  15  Am.  St. 
Eep.  104,  3  L.  E.  A.  702.  Ind.— Cat- 
lin  V.  Wilcox  Silver-Plate  Co.,  123  Ind. 
477,  24  N.  E.  250,  18  Am,  St.  Eep. 
338,  8  L.  E.  A.  62.  Ky. — Zacher  v. 
Fidelity  T.  &  S.  V.  Co.,  109  Ky.  441, 
59  S.  W.  493.  Me.— Hunt  v.  Columbian 
Ins.  Co.,  55  Me.  290,  92  Am.  Deo.  592. 
Md.— Fairley  v.  Fee,  83  Md.  83,  34 
Atl.  839,  55  Am.  St.  Eep.  326,  32  L. 
B.  A.  311.  Mich. — Baldwin  v.  Hosmer, 
101  Mich.  119,  59  N.  W.  432,  25  L.  E. 
A.  739.  N.  J. — Edwards  v.  National 
W.  Glass  Job.  Assn.  (N.  J.  L.),  68 
Atl.  800;  Hurd  v.  City  of  Elizabeth, 
41  N.  J.  L.  1.  IT.  Y.— Petersen  v. 
Chemical  Bank,  32  N.  Y.  21,  43,  88 
Am.  Dec.  298.  Ohio. — ^Bank  v.  Me- 
Leod,  38  Ohio  St.  174.  Pa.— Frowert 
V.  Blank,  205  Pa.  299,  54  Atl.  1000; 
Solis  V.  Blank,  199  Pa.  600,  49  Atl.  302; 
Borton  v.  Brines-Chase  Co.,  175  Pa. 
209,  34  Atl;  597.  S.  D.— Small  v. 
•Smith,  14  S.  D.  621,  86  N.  W.  649,  86 
Am.  St.  Eep.  808.  W.  Va. — Grogan 
V.  Egbert,.  44  W.  Va.  75,  28  S.  E.  714, 
B7  Am.  St.  Eep.  763.  Wis. — Oilman  v. 
Ketcham,  84  "Wis.  60,  54  N.  W.  395, 
36  Am.  St.  Eep.  899,  23  L.  E.  A.  52. 
[a]  Where  creditors  have  submitted 
to  the  jurisdiction  of  a  foreign  court 
and  proved  their  claims,  they  cannot 
object  to  the  recovery  by  the  foreign 
recsirer  of  assets  located  in  the  state 
of  their  domicile.  Wilson  v.  Keels,  54 
S.  C.  545,  32  S.  B.  702,  71  Am.  St.  Eep. 
816. 

68.  Lewis  v.  American  Naval  Stores 
Co.,  119  Fed.  391,  396. 

fa]  "The  constant  tendency  of  the 
courts  is  toward  a  more  enlarged  and 
liberal  policy, — the  recognition  of  the 
receiver's  right  to  the  possession  of  the 
property  embraced  by  the  decree  ap- 
pointing him,  although  situated  with- 
out the  jurisdiction  of  the'  court  mak- 
ing the  appointment."  Lewis  v. 
American  Naval  Stores  Co.,  119  Fed. 
391,  "397. 

69.  Jenkins  v.  Purcell,  29  App.  Cas. 
(D.  C.)   209,  9  L.  E.  A.   (N.  S.)   1074; 
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Barley  v.  Gittings,  15  App.  Cas.  (D.  C.) 
427. 

70.  U.  g.— Zacher  v.  Fidelity  Trust 
&  Safety  Vault  Co.,  106  Fed.  593,  45 
C.  C.  A.  480;  Atkins  v.  Wabash,  St. 
L.  &  P.  Ey.  Co.,  29  Fed.  161.  D.  0. 
Barley  v.  Gittings,  15  App.  Cas.  427. 
la. — Wyman  v.  Eaton,  107  Iowa  214,  77 
N.  W.  865,  70  Am.  St.  Eep.  193,  43 
L.  E.  A.  695. 

71.  U.  S.— Sands  v.  iGreeley  &  Co., 
88  Fed.  130,  31  C.  C.  A.  424.  Ala. 
Brown  ft  Co,  V.  Tishomingo  Banking 
Co.,  76  So.  971,  Cal.— Ward  v.  Pacific 
M.  L.  L  Co.,  135  Cal,  235,  67  Pac. 
124.  Conn. — Paine  v.  Lester,  44  Conn. 
198,  26  Am.  Eep.  442.  Del.— Stock- 
bridge  V.  Beckwith,  6  Del.  Ch.  72,  33 
Atl.  620.  la. — Parker  v.  Lamb  &  Sons, 
99  Iowa  265,  68  N.  W.  686,  34  L.  E. 
A.  704.  Me. — Hunt  v.  Columbian  In- 
surance Co.,  55  Me.  290,  92  Am.  Dec. 
592.  Mass. — Homer  v.  Barr  P.  E.  Co., 
180  Mass.  163,  61  N.  E.  883,  91  Am. 
St.  Eep.  269;  Taylor  v.  Columbian  Ins. 
Co.,  14  Allen  353.  Mo. — Askew  v.  La 
Cygne  Exch.  Bank,  83  Mo.  366,  53  Am. 
Eep.  590.  N.  H. — Eddy  IJ.  Winchester,  60 
N.  H.  63;  Kidder  v.  Tufts,  48  N.  H.  121. 
N.  Y. — Osgood  V.  Maguire,  61  N.  Y. 
524;  Hoyt  v.  Thompson's  Exr.,  19  N. 
Y.  207.  Pa. — Bagby  v.  Atlantic  M.  & 
O.  Eailroad  Co.,  86  Pa.  291;  Warren 
V.  Union  Nat.  Bank,  7  Phila.  156.  Tenn. 
Bank  v.  Motherwell  Iron  &  S.  Co.,  95 
Tenn.  172,  31  8.  W.  1002,  29  L.  E.  A. 
164.  Wis.— Gilman  v.  Ketcham,  84 
Wis.  60,  54  N.  W.  395,  36  Am.  St. 
Rep.  899,  23  L.  E.  A.  52;  Filkins  v. 
Nunnemacher,  81  Wis.  91,  51  N.  W. 
79. 

[a]  "When  a  foreign  receiver  is 
obliged  to  invoke  the  aid  of  the  court 
of  another  state  in  asserting  his  title 
to  assets  within  its  jurisdiction,  such 
court  will  not,  in  the  exeroige  of 
comity,  recognize  his  title  to "  the 
prejudice  of  the  citizens  of  its  own 
state,  who  have  fairly  acquired  title 
to  the  asset's,  either  by  purchase,  at- 
tachment, or  other  legal  process,  or 
whose  claims  are  entitled  to  priority  as 
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pointment  ;^^  or  he  has  otherwise  acquired  a  title  thereto  beyond  that 
acquired  merely  by  the  order  of  appointment,"  he  has  the  right  to 
come  into  court  as  owner,  and  need  not  resort  to  the  principles  of 
comity  in  order  to  maintain  his  title  in  a  foreign  jurisdiction/*  Fur- 
thermore, this  right  is  not  lost  by  sending  the  property  into  another 
state  for  sale,  or  other  purpose  pursuant  to  the  receivership,  when 
he  has  once  taken  possession  within  the  appointing  court's  control 
and  jurisdiction."  A  federal  receiver  appointed  in  one  district  in 
a  state  is  not  a  foreign  receiver  in  another  district'*  of  the  same  state, 


equitable  liena. "  Sands  v.  Greeley  & 
Co.,  88  Fed.  130,  31  C.  C.  A.  424. 
•  72.  XT.  S.— Sands  v.  Greeley  &  Co., 
88  Fed.  130,  31  C.  C.  A.  424.  Mo. 
Bobertson  v.  Staed,  135  Mo.  135,  36  S. 
W.  610,  58  Am.  St.  Eep.  569,  33  L. 
E.  A.  203.  Tenn. — Cagill  v.  Wooldridge, 
8  Bait.  580,  35  Am.  Eep.  716. 

73.  XJ.  S. — Converse  v.  Hamilton, 
224  U.  S.  243,  32  Sup.  Ct.  415,  5() 
L.  ed.  749,  Ann.  Gas.  1913D,  1292; 
Bernheimer  v.  Qonverse,  206  U.  S.  516, 
27  Sup.  Ct.  755,  51  L.  ed.  1163;  Goss 
V.  Carter,  156  Fed.  746,  84  C.  C.  A. 
402;  Sands  v.  Greeley  &  Co.,  88  Fed. 
130,  31  C.  C.  A.  424;  Hazard  v.  Durant, 
19  Fed.  471.  Conn. — Pond  v.  Cooke, 
45  Conn.  126,  29  Am.  Eep.  668.  Del. 
Cooney  Co.  v.  Arlington  Hotel  Co. 
(Del.  Ch.),  101  Atl.  879.  La.— Mc- 
Alpin  V.  Jones,  10  La.  Ann.  552.  Mass. 
Howarth  v.  Lombard,  175  Mass.  570, 
579,  56  N.  B.  888,  49  L.  E.  A.  301. 
Mich. — Gray  don  v.  Church,  7  Mich. 
36.  Tenn. — Van  Tuvl  v.  Carpenter,  135 
Tenn.  629,  188  S.  W.  234.  Vt.— King 
V.  Cochran,  76  Vt.  141,  56  Atl.  667, 
104  Am.  St.  Eep.  922. 

[a]  A  title  by  conveyance  or  stat- 
ute is  necessary  to  authorize  suit  in  a 
foreign  jurisdiction.  Sterrett  v.  Second 
Nat.  Bank  (C.  C.  A.),  246  Fed.  753. 

[b]  When  the  statute  makes  the  re- 
ceiver an  assignee,  he  may  sue  beyond 
territorial  limits  of  the  court's  juris- 
diction. Cooney  Co.  v.  Arlington  Hotel 
Co.   (Del.  Ch.),  101  Afl.  879. 

[e]  When  a  receiver  has  recovered 
a  judgment,  he  may  maintain  an 
action  on  it,  sjs  owner,  in  a  different 
state.  Wilkinson  v.  Culver,  23  Blatchf. 
416,  25  Fed.  639. 

[d]  Receiver  may  sue  to  foreclose 
a  mortgage  in  a  foreign  jurisdiction, 
which  was  given  him  as  such  receiver. 
Iglehart  v.  Bierce,  36  111.  133. 

74.  U.  S. — Sands  v.  Greeley  &  Co.. 
88  Fed.  130,  31  C.  C.  A.  424;  Hazard 
17.  Durant,  19  Fed.  471.     Cal.— See  dis- 


senting opinion  in  Humphreys  v.  Hop- 
kins, 81  Cal.  551,  564,  22  Pac.  892,  15 
Am.  St.  Eep.  76,  6  L.  E.  A.  792.  la. 
Hale  V.  Harris,  112  Iowa  372,  83  N.  W. 
1046.  Ohio.— Bank  v.  McLeod,  38  Ohio 
St.  174.  Pa.— Bagby  v.  Atlstntic  M.  & 
O.  E.  Co.,  86  Pa.  291. 

75.  U.  S.— Burr  v.  Smith,  113  Fed. 
858.  Conn. — Cooke  v.  Orange,  48  Conn. 
401;  Pond  17.  Cooke,  45  Conn.  126,  29 
Am.  Eep.  668;  Clark  v.  Connecticut 
Peat  Co.,  35  Conn.  303.  D.  C. — Jenkins 
17.  Purcell,  29  App.  Cas.  209,  9  L.  E. 
A.  (N.  S.)  1074.  111.— Chicago,  M.  & 
St.  P.  E.  Co.  17.  Keokuk  N.  L.  Packet 
Co.,  108  111.  317,  48  Am.  Eep.  557.  Mo. 
Eobertson  v.  Staed,  135  Mo.  135,  36 
S.  W.  610,  58  Am.  St.  Eep.  569,  33 
L.  E.  A.  203.  N.  J.— Merchants'  Nat. 
Bank  v.  Pennsylvania  Steel  Co.,  57  N. 
J.  L.  336,  30  Atl.  545.  N.  D.— Wood- 
hull  17.  Farmers'  Trust  Co.,  11  N.  D. 
157,  90  N.  W.  795,  95  Am.  St.  Eep. 
712.  Tenn. — Cagill  v.  Wooldridge,  8 
Bait.  580,  35  Am.  Eep.  716.  Vt.— Tay- 
lor 17.  Boardman,  25  Vt.  581. 

[a]  Contra. — Comity  will  not  be  ex- 
tended to  sustain  a  suit  by  a  foreign 
receiver  to  replevin  property  attached 
by  a  domestic  creditor,  though  the 
property  was  brought  into  the  state 
by  the  receiver  from  the  slate  where 
he  was  appointed,  in  the  regular 
course  of  business.  Humphreys  17.  Hop- 
kins, 81  Cal.  551,  22  Pao.  892,  15  Am, 
St.  Eep.  76,  6  L.  E.  A.   792. 

[b]  "After  a  receiver  has  obtained 
possession  of  the  property  of  the  debt- 
or within  the  jurisdiction  of  the  court 
appointing  him,  such  possession  will 
be  protected  into  whatever  jurisdiction 
the  property  may  thereafter  be  taken 
by  the  receiver."  Eobertson  17.  Stead, 
135  Mo.  135,  36  S.  W.  610,  58  Am.  St. 
Eep.  569,  33  L.  E.  A.  203. 

76.  Horn  17.  Pere  Marquette  E.  Co., 
151  Fed.  626. 

fa]  "Federal  courts  of  different 
states  are  undoubtedly  foreign  courts 
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so  far  as  the  right  to  sue  is  concerned,  even,  it  seems,  in  the  state 
courts.'" 

(II.)  Venue  Statutes.  —  The  statutes  fixing  the  venue  of  suits  gen- 
erally apply  to  suits  by  receivers.''* 

4.  In  What  Name  the  Receiver  Sues,  —  In  many  jurisdictions  the 
receiver  must  sue  in  the  name  of  the  person  holding  the  legal  right 
before  the  receivership,'*  while  in  others  he  sues  in  his  own  name  as 
receiver.*"    He  may  sue  in  his  own  name  when  he  has  title,'^  but  not 


as  to  each  other  in  as  full  sense  as 
are  state  courts  of  different  jurisdic- 
tions. But  it  has  never  been  held  that 
a  federal  court  of  one  district  is  .a 
foreign  court  as  to  another  federal 
court  of  the  same  state."  Horn  v. 
Pere  Marquette  R.   Co.,  151   Fed.   626. 

77.  State  v.  United  States  F.  &  G. 
Co.   (W.  Va.),  94  8.  B.  123. 

78.  State  v.  Flannelly,  96  Kan.  372, 
152  Pac.  22.  See  generally  the  title 
"Venue." 

79.  Ind.— Garver  v.  Kent,  70  Ind. 
428;  Manlove  v.  Burger,  38  Ind.  211; 
Justice  V.  Kirklin,  17  Ind.  588.  Mass. 
Noble  V.  Brooks,  224  Mass.  288,  112 
N.  E.  649;  Eochester  Tumbler  Works 
V.  Mitchell  Woodbury  Co.,  215  Mass. 
194,  102  N.  E.  438;  Fort  Payne  Coal 
&  I.  Co.  V.  Webster,  163  Mass.  134, 
39  JSr.  B.  786;  Wilson  v.  Welch,  157 
Mass.  77,  31  N.  B.  712.  Mich.— Gray- 
don  V.  Church,  7  Mich.  36.  Mass. 
Newell  V.  Fisher,  24  Miss.  392;  Free- 
man V.  Winchester,  10  Smed.  &  M. 
577.  N.  C— Battle  v.  Davis,  66  N.  C. 
252.  Compare  Boyd  v.  Hoyal  Ins.  Co., 
Ill  N.  C.  372,  16  S.  E.  389.  N.  D. 
Bigelow  V.  Draper,' 6  N.  D.  152,  69  N. 
W.  570.  Ohio.— Ohio  &  M.  Ey.  Co.  v. 
Indianapolis  &  C.  E.  Co.,  3  Ohio  Dee. 
(Eeprint)  458.  Pa. — Yeager  v.  Wal- 
lace, 44  Pa.  294.  Vt.— TJnderhill  v. 
Rutland  E.  Co.,  90  Vt,  462,  98  Atl. 
1017;  King  i).  Cochran,  76  Vt.  141,  56 
Atl.  667,  104  Am.  St.  Eep.  922.  'Wis. 
King  V.  Cutts,  24  Wis.  627. 

[a]  Suit  should  be  in  name  of  de- 
fendant, by  a  named  person  as  re- 
ceiver. Eochester  Tumbler  Works  v. 
Mitchell  Woodbury  Co.,  215  Mass.  194, 
102  N.  E.  438. 

[b]  Amendment  to  summons  and 
pleading,  may  be  allowed,  when  the 
suit  is  improperly  brought  in  the  name 
of  the  receiver.  Wilson  v.  Welch,  157 
Mass.  77,  31  N.  E.  712;  Bigelow  v. 
Draper,  6  N.  D.  152,  69  N.  W.  570. 

[c]  Owner's  name  may  be  substi- 
tuted as  plaintiff,  by  amendment,  when 
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the  receiver  improperly  sues  in  his 
own  name.  Chandler  v.  Frost,  88  111. 
559;  East  Tennessee  Land  Co.  v.  Lee- 
son,  178  Mass.   206,  59  N.   E.  639. 

[d]  The  theory  on  which  the  rule 
is  based,  that  the  receiver  doe^  not 
become  vested  with  the  title  and  hence 
has  no  authority  to  sue  personally, — is 
losing  ground.  Evans  v.  Pease,  21  K.  I. 
187,  42  Atl.  506. 

80.  111.— Iglehart  v.  Bierce,  36  111. 
133.  Ky.— Caldwell  v.  McWhorter,  84 
Ky.  130.  See  Murrell's  Admr.  v.  Mc- 
Allister, 79  Ky.  311.  La. — Helme  v. 
Littlejohn,  12  La.  Ann.  298.  Me. 
Baker  v.  Cooper,  57  Me.  388.  Minn. 
Henning  v.  Eaymond,  35  Minn.  803,  29 
N.  W.  132.  Mo. — Thompson  v.  Greeley, 
107  Mo.  577,  17  S7  W.  962.  Neb. 
Hagerman  v.  Thomas,  1  Neb.  (Unof.) 
497,  96  N.  W.  631.  N.  J.— Wilkinson 
V.  Rutherford,  49  N.  J.  L.  241,  8  Atl. 
507.  R.  I. — ^Bvans  v.  Pease,  21  R.  I. 
187,  42  Atl.  506.  Tenn.— Wray  v. 
Jamison,  10  Humph.  186.  Tex. — Mathis 
V.  Pridham,  1  Tex.  Civ.  App.  58,  20 
S.  W.  1015.  Wash. — Hardin  v.  Sweeney, 
14  Wash.  129,   44  Pac.  138.      ^ 

[a]  Court  may  authorize  receiver  to 
sue  in  his  own  name.  Ga. — Hardwiek 
V.  Hook,  8  6a.  354.  Ind.— Kehr  v. 
Hall,  117  Ind.  405,  20  N.  B.  279.  Md. 
Castleman  v.  Templeman,  87  Md.  546, 
40  Atl.  275,  67  Am.  St.  Eep.  363,  41 
L.  E.  A.  367.  R.  I. — Evans  v.  Pease, 
21  R.  L  187,  42  Atl.  506. 

[b]  An  order  directing  collection  of 
assets,  does  not  authorize  receiver  to 
sue  in  his  own  name.  Ingersoll  v. 
Cooper,  5  Blackf.  (Ind.)  426:  Battle 
V.  Davis,   66  N.   C.   252. 

[c]  An  amendment  is  allowable, 
making  the  receiver  plaintiff,  when 
suit  is  erroneously  brought  in  the  name 
of  the  property  owner.  Hulbert  v. 
Hohman,  22  Misc.  248,  49  N.  Y.  Supp. 
633. 

81.  U.  S.— Ball  V.  Coker,  168  Fed. 
304,  308.  Ind.— Ponder  v.  Catterson, 
127   Ind.    434,    26    N.   E.    66;    Kehr   v. 
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without  it.^^  When  the  right  to  sue  is  in  the  receiver,  his  desig- 
nation "as  receiver"  may  be  treated  as  descriptio  personae.^"  Some 
statutes  authorize  the  receiver  to  sue  as  receiver,*"  and  he  is  generally 
authorized  to  sue  in  his  own  name  under  statutes  providing  for  re- 
ceivers to  wind  up  the  affairs  of  insolvent  corporations.*^ 

5.  Pleadings.  —  A  receiver  must  allege  the  facts  showing  his  right 
to  maintain  the  suit.*°  Where  he  sues  as  receiver  he  must  plead  his 
appointment  as  such,*'  and  though  this  may  be  done  in  general  terms,** 
such  facts  must  be  set  out  as  show  a  due  appointment,***  and  the  al- 


Hall,  117  Ind.  405,  20  N.  E.  279.  Mass. 
Eochester  Tumbler  Works  v.  Mitchell 
Woodbury  Co.,  215  Mass.  194,  102  N. 
E.  438.  N.  Y. — Gardner  v.  Smith,  29 
Barb.  68.  Pa. — gingerly  v.  Pox,  75  Pa. 
112.  Tex. — Smith  v.  Texas  &  N.  O.  R. 
Co.,  101  Tex.  405,  108  S.  W.  819. 
Vt.— Murtey  v.  Allen,  71  Vt.  377,  45 
Atl.  752,  76  Am.  St.  Eep.  779.  Wis. 
Swing  V.  White  Eiver  Lumb.  Co.,  91 
Wis.  517,  65  N.  W.  174.  Hxig.—In  re 
Saeker,  22  Q.  B.  D.  179,  185;  Ex  parte 
Harris,  2  Ch.  Div.  423. 

[a]  On  contracts  made  with  receiv- 
er, he  sues  in  his  own  name.  Pouder 
V.  Catterson,  127  Ind.  434,  26  N.  E. 
66;  Eoehester  Tumbler  Works  v.  Mitch- 
ell Woodbury  Co.,  215  Mass.  194,  102 
N.  E.  438. 

82.  TJ.  S. — Harland  v.  Bankers'  & 
Mchts.  Tel.  Co.,  32  Fed.  305.  Mass. 
Noble  V.  Brooks,  224  Mass.  288,  112 
N.  E.  649;  Wilson  v.  Welch,  157  Mass. 
77,  31  N.  E.  712.  Vt. — Murtey  v. 
Allen,  71  Vt.  377,  45  Atl.  752,  76  Am. 
St.  Eep.  779. 

83.  III. — Iglehart  v.  fiierce,  36  111, 
133.  la. — Hale  v.  Harris,  112  Iowa 
372,  S3  N.  W.  1046.  Mich. — Graydon 
V.  Church,  7  Mich.  36. 

84.  Meara's  Admr.  v.  Holbrook,  20 
Ohio  St.  137,  5  Am.  Eep.  633. 

85.  Conn. — Terry  v.  Bamberger,  44 
Conn.  558,  14  Blatchf.  234,  23  Fed. 
Cas.  No.  13,837.  Ind.— Manlove  v.  Bur- 
ger, 38  Ind.  211.  Md.— Prank  v.  Mor- 
rison, 58  Md.  423;  Hayes  v.  Brotzman, 
46  Md.  519.  Ohio. — ^Miami  Exporting 
Co.  V.  Gano,  13  Ohio  269;  Eenick  v. 
Bank  of  West  Union,  13  Ohio  298,  42 
Am.  Dec.  203. 

See  generally  the  title  "Winding  Up 
Corporations. ' ' 

86.  Chandler  v.  Dore,  84  111.  275; 
Coope  V.  Bowles,  18  Abb.  Pr.  (N.  Y.) 

'442,  28  How.  Pr.  10,  42  Barb.  87. 

[a]  A  receiver  in  a  creditor's  suit 
must  allege  such  facts  as  show  author- 
ity  to   maintain   the    action    pleaded. 


Coope  V.  Bowles,  18  Abb.  Pr.   (N.  Y.) 
442,  42  Barb.  87,  28  How.  Pr.  10. 

87.  Cal. — Daggett  v.  Gray,  40  Pac. 
959.  HI.— Chandler  v.  Dore,  84  111.  275. 
Ind. — Griesel  v.  Schmal,  55  Ind.  475. 
N.  y.— Coope  V.  Bowles,  18  Abb.  Pr. 
442,  28  How.  Pr.  10,  42  Barb.  87; 
Stewart  v.  Beebe,  7  Abb.  Pr.  206,  28 
Barb.  34;  Bangs  v.  Mcintosh,  23  Barb. 
591.  Tex. — International  &  G.  N.  E. 
Co.  V.  Ormond,  57  Tex.  Civ.  App.  79, 
121  S.  W.  899.  W.  Va.— Austin  v. 
Calloway,  73  W.  Va.  231,  80  8.  E.  361, 
Ann.   Cas.   1916E,   112. 

88.  Minn. — Rossman  v.  Mitchell,  73 
Minn.  198,  75  N.  W.  1053.  N.  Y. 
Eoekwell  v.  Merwin,  45  N.  Y.  166; 
White  V.  Joy,  13  N.  Y.  83;  Piatt  v. 
Crawford,  8  Abb.  Pr.  (N.  S.)  297; 
Manley  v.  Eassiga,  13  Hun  288.  W.  Va. 
State  V.  United  States  P.  &  G.  Co.,  94 
S.    E.    123. 

Compare  8   Spandakd  Proc.   738. 

[af]  A  general  allegation  (1)  speci- 
fying the  actions,  proceeding,  court, 
and  due  appointment  is  sufficient.  Eoss- 
man  v.  Mitchell,  73  Minn.  198,  75  N. 
W.  1053.  (2)  An  averment  that  the 
receiver  was  duly  appointed  on  a  given 
day,  by  the  district  court,  and  qualified 
by  giving  the  required  bond  is  suffi- 
cient. State  V.  United  States  P.  &  G. 
Co.   (W.  Va.),  94  S.  E.  123. 

[b]  That  the  receiver  was  "duly 
appointed' '  is  sufficient  as  an  allegation 
to  admit  proof  of  the  regularity  of 
the  appointment.  Morgan  v.  Bucki,  30 
Misc,   245,  61   N.  Y.   Supp.  929. 

89.  Ga. — See  Wheatley  v.  Glover, 
125  Ga.  710,  54  8.  E.  626.  Ind.— Griesel 
V.  Schmal,  55  Ind.  475.  Ky. — Ehorer 
V.  Middlesboro  T.  A  Land  Co.,  103  Ky. 
146,  44  S.  W.  448.  Mo. — Armstrong  v. 
McMillan,  9  Mo.  721.  Neb. — Hager- 
man  v.  Thomas,  1  Neb.  (Unof.)  497,  96 
N.  W.  631.  N.  Y.— Gillet  v.  Pairchild, 
4  Denio  80.  Wash. — See  Allen  v.  'Bax- 
ter, 42    Wash.   434,   85   Pac.   26. 

[a]     "Sufficient     facts     concerning 
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legations  thereof  must  be  in  such  form  as  to  be  traversable.^"  Fail- 
ure to  show  such  due  appointment,  however,  does  not  make  the  com- 
plaint subject  to  a  general  demurrer.^^  The  giving  and  approval  of 
a  bond  must  be  alleged,  when  prerequisite  to  qualification  as  re- 
ceiver.'^ The  receiver's  complaint  must  allege  leave  of  the  court  to 
sue,"^  or  it  is  subject  to  demurrer,'*  except  when  leave  is  not  neces- 
sary.'®    If  he  sues  on  a  contract  made  with  him,  or  for  a  debt  due 


the  appointment  should  be  alleged  to 
show  that  it  has  actually  been  made 
the  receiver."  Hagerman  v.  Thomas, 
1  Neb.  (Unof).  497,  96  N.  W.  631. 

[b]  An  allegation  is  too  general 
which  merely  recites  that  the  receiver 
was  appointed,  has  qualified,  and  is 
empoTTered  to  maintain  the  suit.  Hat- 
field V.  Cummings,  142  Ind.  350,  39 
N.  E.  859. 

[c]  Verdict  may  cure  defective 
manner  of  pleading  appointment.  Grie- 
sel  V.  Schmal,  55  Ind.  475. 

[d]  In  supplementary  proceedings, 
the  judgment  and  other  facts  must  be 
alleged.  Coope  v.  Bowles,  18  Abb.  Pr. 
(N.  Y.)  442,  42  Barb.  87,  28  How.  Pr. 
10. 

90.  Ky. — Ehorer  v.  Middlesboro  T. 
&  Land  Co.,  103  Ky.  146,  44  S.  W. 
448.  Neb. — Hagerman  v.  Thomas,  1 
Neb.  (Unof.)  497,  96  N.  W.  631.  N.  Y. 
Stewart  v.  Beebe,  7  Abb.  Pr.  206,  28 
Barb.   34;   "White  v.  Low,  7  Barb.  204. 

91.  Walsh  V.  Byrnes,  39  Minn.  527, 
40  N.  "W.  831;  Hagerman  v.  Thomas, 
1  Neb.  (Unof.)  497,  96  N.  "W.  631. 

[a]  Want  of,  legal  capacity  to  sue 
should  be  the  ^  specific  ground  of  de- 
murrer. Walsh  V.  Byrnes,  39  Minn. 
527,  40  N.  W.  831;  Palen  v.  Bushnell, 
51  Hun  423,  4  N.  Y.  Supp.  63,  21  N.  Y. 
St.  867. 

[b]  Under  the  code,  the  objection 
cannot  be  taken  by  demurrer,  but  must 
be  by  motion.  Allen  v.  Baxter,  42 
Wash.  434,  85  Pac.  26. 

92.  Seymour  v.  Eeceiver,  77  Mo. 
App.  578;  Hagerman  v.  Thomas,  1  Neb. 
(Unof.)   497,  96  N.  W.  631. 

[a]  The  receiver  "must  show  that 
he  was  appointed  by  a  court  of  com- 
petent jurisdiction,  that  he  had  quali- 
fied under  such  appointment,  and  en- 
tered upon  the  duties."  Hagerman  v. 
Thomas,  1  Neb.  (Unof.)  497,  96  N.  W. 
631. 

93.  111.— St.  Louis,  A.  &  S.  R.  Co. 
V.  Hamilton,  158  111.  366,  41  N.  E. 
777;  Peabodv  v.  New  England  Water 
Worlds  Co..  80  111.  App.  458.  Ind. 
Curtis  V.    Mauger,    114    N.    E.    408; 
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Rhodes  v.  Hilligoss  (Ind.  App.),  45  N.  E. 
606;  Wayne  Pike  Co.  v.  State,  134  Ind. 
672,  34  N.  E.  440;  Pouder  v.  Catterson, 
127  Ind.  434,  26  N.  E.  66;  Kehr  v.  Hall, 
117  Ind.  405,  20  N.  E.  279;  Keen  v. 
Breckenridge,  96  Ind.  69.  Neb. — Dar- 
ner V.  Gatewood,  2  Neb.  (Unof.)  ■  561, 
89  N.  W.  603.  N.  Y.— Morgan  v. 
Bucki,  30  Misc.  245,  61  N.  Y.  Supp. 
929.  Tenn. — Simmons  v.  Taylor,  106 
Tenn.  729,  63  S.  W.  1123;  Conley  v. 
Deere,  M.  &  Co.,  11  Lea  274.  Wis. 
Swing  V.  White  Eiver  Lumb.  Co.,  91 
Wis.  517,  65  N.  W.  174. 

[a]  Eeceiver  must  allege  and  prove 
that  he  has  secured  authority  to  sue. 
Peabody  v.  New  England  Water  Works 
Co.,  80  111.  App.  458. 

[b]  An  allegation  that  by  the  order 
appointing  him  he  was  duly  authorized 
and  empowered  to  prosecute  and  de- 
fend any  action  necessary  for  the  pro- 
tectioi^  of  the  estate  in  any  court  hav- 
ing jurisdiction,  is  sufficient.  Statg  v. 
United  States  F.  &  G.  Co.  (W.  Va.), 
94  S.  E.  123. 

94.  Ind. — ^Pouder  v.  Catterson,  127 
Ind.  434,  26  N.  E.  66.  N.  Y.— Morgan 
V.  Bucki,  30  Misc.  245,  61  N.  Y.  Supp. 
929.  Tenn. — Simmons  v.  Taylor,  106 
Tenn.  729,  63  S.  W.  1123.  Wis. 
Swing  V.  White  Eiver  Lumb.  Co.,  91 
Wis.  517,  65  N.   W.  174. 

See  supra,  XI,  B,  2. 

[.a]  Failure  to  demur  waives  the  ob- 
jection  that  the  receiver  failed  to  al- 
lege leave  to  sue.  Hagerman  v.  Thom- 
as, 1  Neb.  (Unof.)  497,  96  N.  W.  631; 
Palen  v.  Bushnell,  51  Hun  423,  4  N.  Y. 
Supp.  63,  21  N.  Y.  St.  867. 

95.  Morgan  v.  Bucki,  30  Misc.  245, 
61  N.  Y.  Supp.  929;  Allen  v.  Baxter, 
42  Wash.  434,  85  Pac.  26. 

[a]  Under  the  statute  the  receiver 
need  not  allege  his  authority  to  main- 
tain the  action.  Veland  v.  Haugan,  70 
Minn.  349,  73  N.  W.  169. 

[b]  Want  of  authority  to  sue  must, 
appear   on  the   face   of   the   complaint 
in  order  to  render  it  demurrable.  Har- 
din V.  Sweeney,  14  Wash.  129,  44  Pac, 
138. 
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him  as  receiver,  he  need  not  allege  such  leave.®^  When  the  receiver 
sues  upon  a  right  of  action  which  accrued  to  the  estate,  he  must  set 
forth  all  the  facts  showing  the  right  of  action  he  represents."' 

The  defendant  may,  in  a  proper  case,  file  a  counterclaim,  hut  not 
a  cross-action,  without  leave  of  court."^ 

6.  Parties.™  —  If  the  receiver  is  not  vested  with  the  title  to  the 
claim  asserted  by  him,  the  holder  of  such  title  should  be  a  party  to 
the  suit,^  but  where  title  has  passed  to  the  receiver,  the  original  owner 
need  not  be  made  a  party  to  a  suit  by  the  receiver  to  recover  assets 
due  the  estate.^  A  receiver  may  intervene  in  an  action  between  other 
parties,  the  same  as  any  other  person.' 

C.  Teiai>  and  Review  op  Action  by  and  Against  Receivees.  —  1. 
Trial.  —  The  trial  of  separate  actions  by  and  against  receivers  pro- 
ceeds as  in  other  cases.*  When  the  proceeding  is  had  by  petition  in 
the  original  cause,  the  court  may  proceed  to  determine  the  issues,^ 
or  refer  them  to  a  master;^  or  proper  issues  at  law  may  be  formed 


96.  Pouder  v.  Catterson,  127  Ind. 
434,  26  N.  B.  66. 

[a]  "Neither  the  reason  nor  the 
rule  controls  in  case  a  receiver  brings 
suit  upon  a  contract  made  with  him, 
or  upon  an  oTDligation  due  to  him  as 
such."  Pouder  v.  Catterson,  127  Ind. 
434,  26  N.  E.   66. 

97.  Oal. — Daggett  v.  Gray,  110  Cal. 
169,  42  Pac.  568.  Ind. — American  Trust 
&  Bank  Co.  v.  McGettingan,  152  Ind. 
582,  52  N.  E.  793,  71  Am.  St.  Rep. 
345.  N.  Y. — ^Forker  v.  Brown,  lO  Misc. 
161,  30  N.  T.  Supp.  827,  62  N.  Y.  St. 
480. 

98.  See  supra,  XI,  A,  2. 

99.  In  what  name  receiver  sues,  see 
supra,  XI,  B,  4. 

Parties  In  separate  proceedings  by 
and  against  the  corporation  or  person 
whose  property  is  in  receivership,  see 
infra,  XI,  D. 

1,  V.  S. — Brigham  v,  Luddington,  12 
Blatchf.  237,  4  Fed.  Cas.  No.  1,874. 
Ala. — Comer  v.  Bray,  83  Ala.  217,  3 
So.  554.  N.  J. — Tyson  •».  Applegate, 
40  N.  J.  Bq.   305. 

[a]  Creditors  and  stockholders  are 
not  necessary  parties  to  a  bill  filed  by 
a  receiver  in  their  behalf.  Mann  v. 
Bruce,  5  N.  J.  Bq.  413. 

2.  G-a. — Moore  v.  Eipley,  106  Ga. 
556,  32  S.  E.  647;  Walters  v.  Porter, 
3  Ga.  App.  73,  59  S.  E.  452.  Idaho. 
Idaho  Gold  Reduction  Co.  v.  Croghan, 
6  Idaho  471,  56  Pac.  164.  lU.— Igle- 
hart  V.  Bierce,  36  111.  133.  N.  Y. 
Ncalis  1}.  American  Tube,  etc.  Co.j  150 
N.   Y.   42>   U   N,   E.   944;    Eabbe    v. 


Astor  Trust  Co.,  61  Misc.  650,  114  N.  Y. 
Supp.  131. 

See  supra,  XI,  B,  4. 

[aj  The  corporation  cannot  join 
with  the  receiver,  who  has  custody  of 
its  assets,  to  recover  money  alleged 
to  be  due  the  receiver.  Idaho  Gold  Re- 
duction Co.  V.  Croghan,  6  Idaho  471, 
56   Pac.    164.     Compare   infra,   XI,    D. 

[b]  When  authorized  by  court's  or- 
der to  reduce  assets  to  possession,  the 
owner  is  not  a  necessary  party  to  re- 
ceiver's suit.  Boyd  v.  Royal  Ins.  Co., 
Ill  N.  C.  372,  16  S.  E.  389. 

3.  See   14   Standard  Pkoc.  307. 

As  to  receiver  becoming  a  party  to 
actions  by  and  against  the  corporation 
or  person  whose  property  is  in  his 
hands,  see  infra,  XI,  D. 

4.  See  generally  the  title  "Trial," 
and  the  references  there  found. 

As  to  judgment  and  costs,  compare 
supra,  XI,  A,  7. 

5.  XT.  S. — Kenney  v.  Indianapolis,  C. 
&  L.  R.  Co.,  3  Fed.  97,  2  Flip.  704. 
Cal. — De  Forrest  v.  Coffey,  154  Cal. 
444,  98  Pac.  27.  HI.— Shedd  v.  See- 
feld,  230  111.  118,  82  N.  E.  580,  120 
Am.  St.  Rep.  269,  13  L.  R.  A.  (N.  S.) 
709.  N.  J.— Potter  v.  Spa  Spring  Brick 
Co.,  47  N.   J.   Bq.   442,  20   Atl.   852. 

[a]  Chancellor  may  determine  law 
issues,  when  they  have  been  volun- 
tarily submitted  by  petition.  Shedd  v. 
Seefeld,  230  111.  118,  82  N.  E.  580,  120 
Am.  St.  Rep.  269,  13  L.  R.  A,  (N.  S.) 
709;  Potter  v.  Spa  Springs  B.  Co.,  47 
N.  J.  Bq.  442,  20  Atl.  852. 

e.  Davii  V.  Gray,  16  Wall.  (U.  S.) 
203,  218,  21  L.  ed.  477. 
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and  submitted  to  a  jury/    A  jury  verdict  in  equity,  however,  would 
be  advisory  only.* 

2.  Review.  —  In  general,  an  order  made  in  the  receivership  pro- 
ceeding is  appealable  if  it  involves  a  determination  of  a  substantial 
right  against  a  party  in  such  a  manner  as  leaves  him  no  adequate 
relief  except  by  recourse  to  an  appeal."  Hence  an  appeal  may  be 
taken  from  an  order  denying  leave  to  intervene,^"  or  denying  leave 
to  sue  the  receiver,^^  or  denying  an  application  of  a  mortgagee  to  sell 
under  the  terms  of  a  mortgage,^^  or  from  an  order  directing  payment 
of  money  to  the  reeeiver.^^  A  separate  appeal  may  be  taken  from  a 
judgment  upon  an  intervenor's  elaim.^*  The  procedure  on  appeal 
in  receivership  cases  follows  the  usual  course.^*  As  a  general  rule, 
any  party  may  appeal  from  a  final  order  if  his  interest  would  be 
adversely  affected  thereby,^^  hence  creditors  who  have  filed  claims 
may  appeal  from  a  decree  adversely  affecting  their  claims.^'     The 


7.  Davis  V.  Gray,  16  Wall.  (U.  S.) 
203,  218,  21  L.  ed.  477;  Rouse  v. 
Hornsby,  67  Fed.  219,  14  C.  C.  A.  377; 
Kennedy  v.  Indianapolig,  C.  &  L.  B. 
Co.,  3  Fed.  97,  2  Flip.  704;  De  For- 
rest V.  Coffey,  154  Cal.  444,  98  Pae. 
27. 

[a]  A  Matter  of  Discretion. — 
"Whether  it  will  or  will  not  send  the 
iisuei  to  a  jury  is  a  matter  resting 
in  the  judicial  discretion  of  the  court." 
Kennedy  v.  Indianapolis,  C.  &  L.  E. 
Co.,  3  Fad.  Sj;  Shedd  v.  Seefeld,  230 
111.  118,  82  N.  E.  580,  120  Am.  St.  Eep. 
269,  13  L.  E.  A.  (N.  S.)  709. 

8.  Feci  V.  Elliott,  79  Fed.  10,  24 
C.  C.  A.  425,  38  L.  E.  A.  616;  Smith 
V.  Joies  Lurab.  t  Here.  Co.,  200  Fed. 
647. 

For  Jvry  trials  In  chancery,  see  14 
Standard  P«oc.  526,  et  seq. 

9.  U.  S. — Odell  V.  Batterman  Co., 
223  Fed.  292,  138  C.  C.  A.  534.  Cal. 
Anglo-California  Bank  v.  Superior  Ct., 
153  Cal.  753,  96  Pae.  803.  Conn. 
Guarantee  T.  &  S.  Deposit  Co.  v.  Phila. 
E.  &  N.  E.  E.  Co.,  69  Conn.  709,  38 
Atl.  792,  38  L.  E.  A.  804. 

10.  Cfentral   Trust    Co.    «.     Chicago, 

B.  I.   &  P.  R.   Co.,  218  Fed.   336,  134 

C.  C.  A.  144. 

11.  Odell  V.  Batterman  Co.,  223  Fed. 
292,  138  C.  C.  A.   534. 

12.  Gay  v.  Hudson  B.  Elect.  Power 
Co.,  184  Fed.  689,  106  C.  C.  A.  643. 

13.  Anglo-California  Bank  v.  Supe- 
rior Ct.,  153  Cal.  753,  96  Pae.  803; 
Rhodes  v.  Rhodes,  172  111.  187,  50  N. 
E.  170;  Chicago  k  N.  W.  Ey.  Co.  v. 
Chicago,  148  111.  141,  35  N.  E.  881; 
Burnham  v.  Barrett,  137  111.  App.  119, 
124. 
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14.  Cal. — De  Forrest  v.  Coffey,  154 
Cal.  444,  98  Pae.  27.  Ind.— Voorhees 
V.  Indianapolis  C.  k  Mfg.  Co.,  140  Ind. 
220,  39  N.  E.  738.  Mich.— First  Nat. 
Bank  v.  Barnum  W.  &  I.  Works,  58 
Mich.  315,  25  N.  W.  202.  Tex.— Pagan 
V.  Boyle  I.  M.  Co.,  65  Tex.   324. 

15.  See  generally  the  title  "Ap- 
peals," and  other  titles  dealing  with 
particular  phases  of  appellate  pro- 
cedure. 

[a]  Error  In  malting  the  judgment 
personal,  instead  of  against  the  re- 
ceiver in  his  official  capacity,  may  be 
corrected  on  appeal  without  a  re- 
versal. McNulta  V.  Ensch,  134  HI.  46, 
24  N.  E.  631. 

[b]  Stay  Bond. — A  receiver  appeal- 
ing in  good  faith  from  a  judgment 
against  him  in  his  official  capacity, 
should  not  be  required  to  give  a  super- 
sedeas liond,  since  he  is  an  officer  of 
the  court.  Central  Trust  Co.  v.  St. 
Louis,  A.  &  T.  Ey.  Co.,  41  Fed.  551. 

16.  Kavanagh  v.  Bank  of  America, 
239  111.  404,  88  N.  E.  171. 

[a]  By  Statute.— Akron  Mill.  Co. 
v.  Leiter,  57  Ind.  App.  394,  107  N.  E. 
99. 

17.  OaJ. — Anglo-Californian  Bank  v. 
Superior  Ct.,  153  Cal.  753,  96  Pae. 
803.  Conn. — Macdonald  v.  Aetna  Indem. 
Co.,  88  Cobb.  571,  92  Atl.  154;  Guar- 
aatee  T.  &  S.  D.  Co.  v.  Philadelphia 
B.  A  N.  E.  Ey.  Co.,  69  Conn.  709,  715, 
38  Atl.  792,  38  L.  E.  A.  804;  Links 
V.  Connecticut  E.  E.  Co.,  66  Conn.  277, 
283,  33  Atl.  1003.  B.  I.— Eiswald  v. 
Nautical  Prep.  School,  75  Atl.  262. 

[a]  An  Intervener  May  Appeal. 
De  Forrest  v.  Coffey,  154  Cal.  444,  98 
Pae.  27.  ' 
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receiver  generally  must  procure  the  authority  of  the  court  to  appeal,^' 
^specially  if  he  wotild  question  the  orders  of  the  court  from  which 
he  obtained  his  appointment.^®  But  there  are  exceptions  to  the  rule,^" 
since  the  receiver  ds  only  a  servant  or  agent  of  the  court,^^  and  the 
receiver's  right  to  appeal  may  depend  upon  the  right  involved.^^  He 
has  no  right  to  appeal  from  an  order  removing  him  from  his  posi- 
tion,^' nor  from  the  court's  judgment  between  two  sets  of  creditors,^* 
nor  from  a  decree  directing  a  particular  management,^"  or  sale  of 
the  property,^'  for  he  is  neither  the  censor  of  the  court,  nor  interested 
in  the  event. ^'     But  he  has  a  right  to  appeal  from  decrees  which 


18.  Ala. — Coffey  v.  Gay,  191  Ala. 
137,  67  So.  681;  Cobbs  v.  Vizafd  Inv. 
Co.,  182  Ala.  372,  62  So.  730,  Ann. 
Gas.  1915D,  801.  Idaho.— First  Nat. 
Bank  v.  C.  Bunting  &  Co.,  7  Idaho  27, 
59  Pac.  929,  1106.  Wis. — McKinnon 
V.  "Wolfenden,  78  Wis.  237,  47  N.  W. 
436. 

[a]  "In  some  states  it  is  held  that 
no  case  may  be  appealed  by  a  re- 
ceiver without  permission,,  notwith- 
standing parties  may  appeal  as  of 
right  and  without  leave."  Bosworth 
V.  Terminal  E.  Assn.,  80  Fed.  969,  26 
C.  C.  A.   279. 

[b]  Allowance  by  the  federal  cir- 
cuit court  of  an  appeal  by  a  receiver 
is  equivalent  to  leave  by  the  court  to 
appeal.  Farlow  v.  Kelly,  108  U.  S. 
288,  2  Sup.  Ct.  555,  27  L.  ed.  726,  131 
XT.  S.  Append,  cei.  See  also  Bosworth 
V.  Terminal  E.  Assn.,  80  Fed.  969,  26 
C.  C.  A.  279. 

19.  XJ.  S. — Metropolitan  Trust  Co. 
V.  North  Carolina  Lumb.  Co.,  162  Fed. 
170,  179.  Ala.— Coffey  v.  Gay,  191  Ala. 
137,  67  So.  681.  Wis.— McKinnon  v. 
Wolfenden,  78  Wis.  237,  47  N.  W.  436. 

20.  Coffey  v.  Gay,  191  Ala.  137,  67 
So.  681. 

21.  U.  S. — Metropolitan  Trust  Co.  V. 
North  Carolina  Lumb.  Co.,  162  Fed. 
170,  179.  Ala.— Coffey  v.  Gay,  191 
Ala.  137,  67  So.  681.  Wis.— McKinnon 
V.  Wolfenden,  78  Wis.  237,  47  N.  W. 
436. 

22.  Bosworth  v.  Terminal  E.  Assn., 
80  Fed.  969,  26  C.  C.  A.  279. 

[a]  "In  respect  to  many  matters 
the  receiver  has  no  right  of  appeal, 
while  in  respect  to  others  his  right  to 
appeal  may  not  be  gainsaid."  Bos- 
worth V.  Terminal  E.  Assn.,  80  Fed. 
969,  26  C.  C.  A.  279. 

[b]  A  co-receiver  may  appeal, 
though  the  majority  of  the  receivers 
oppose  the  appeal.  Goodman  Mfg.  Co. 
V.  Pittsburg-Buffalo  Co.,  222  Fed.  144. 


23.  Bosworth  v.  Terminal  E.  Assn., 
80  Fed.  969,  26  C.  C.  A.  279;  Ellicott 
V.  Warford,  4  Md.  80. 

[a]  "That  is  matter  of  discretion 
with  the  court  appointing  him,  and  he 
holds  his  position  by  the  sufferance 
of  the  court."  Bosworth  v.  Terminal 
E.  Assn.,  80  Fed.  969,  26  C.  C.  A.  279. 

[b]  Receiver  may  appeal  if  the 
order  of  removal  fails  to  protect  him 
against  costa  and  disbursements  neces- 
sarily incurred.  Flinn  v.  Hanbury,  157 
App.   Div.   207,   141   N.   T.   Supp.    844. 

24.  Bosworth  v.  Terminlal  E.  Assn., 
80  Fed.  969,  26  C.  C.  A.  279; 
Metropolitan  Trust  Co.  v.  North  Caro- 
lina Lumb.  Co.,  162  Fed.  170,  179; 
Anderson  v.  Matthews,  8  Wyo.  307,  57 
Pac.  156. 

[a]  "It  Is  not  contemplated  (1) 
they  should  take  part  in  the  litigation 
of  the  cause  in  which  they  are  ap- 
pointed, and  have  no  standing  in  court 
for  this  purpoBe. "  Metropolitan  Trust 
Co.  V.  North  Carolina  Lumb.  Co.,  162 
Fed.  170.  (2)  "The  receiver  is  the 
agent  of  the  court.  Its  judgment  is 
full  protection  to  him,  and  it  is  a 
rare  case  that  he  can  be  justified  in 
appealing,  and  certainly  he  is  not 
when,  as  in  this  instance,  the  ques- 
tion _  is  merely  between  two  sets  of 
creditors  as  to  the  distribution  of  the 
fund."  Battery  Park  Bank  v.  West- 
ern Carolina  Bank,  127  N.  C.  432,  37 
S.  E.  461. 

25.  Bosworth  v.  Terminal  E.  Assn., 
80  Fed.  969,  26  C.  C.  A.  279.  Compare 
Guarantee  T.  &  S.  Dep.  Co.  v,  Philadel- 
phia E.  &  N;  B.  E.  Co.,  69  Conn.  709, 
38  Atl.  792,  38  L.  E.  A.  804,  per- 
mitting the  receiver  to  appeal  from  an 
order  fixing  the  wages  of  employes. 

26.  Bosworth  v.  Terminal  E.  Assn., 
80  Fed.  969,  26  C.  C.  A.  279. 

27.  BoBworth  v.  Terminal  R.  Assn., 
80  Fed.   969,   26   C.  C.  A.   279. 
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affect  him,**  or  the  property  he  represents,*'  and  it  has  been  said  to 
be  his  duty,  in  ease  of  a  doubtful  claim  against  the  estate,  to  take 
the  judgment  of  the  court  of  last  resort.^"  He  may,  of  course,  appeal 
from  a  decree  refusing  him  compensation,'^  or  disallowing  his  ac- 
counts.'* 

D.  Effect  of  Receivership  on  Separate  Pboceedings  by  and 
Against  the  Defendant.  —  A  receiver  is  a  stranger  to  pending  liti- 
gation until  made  a  party  by  order  of  the  court.''  The  receiver  of 
a  plaintiff  may,  by  order  of  court,'*  on  summary  application,'^  be 
substituted  as  plaintiff'^  in  a  pending  action,  if  the  right  of  action 


28.  XT.  S. — Bosworth  v.  Terminal  E. 
Assn.,  80  Fed.  969,  26  C.  C.  A.  279. 
N.  Y. — ^Flinn  v.  Hanbury,  157  App. 
Div.  207,  141  N.  T.  Supp.  844.  Pa. 
Covington  v.  Hawes-La  Anna  Co.,  245 
Pa.  73,  91  Atl.  514/ Ann.  Cas.  1915D, 
1254.  Wyo. — See  Anderson  v.  Mat- 
thews,  8   Wyo.   307,   57   Pac.   156. 

[a]  It  is  consonant  with  the  rel»- 
tloni  which  ought  to  exist  between  a 
receiver  and  the  court  appointing  him, 
that  he  should  be  allowed  to  appeal 
from  a  restraining  order  issued  against 
him.  Felton  ~  v.  Aekerman,  61  Fed. 
225,  9  G.  C.  ,A.  457. 

29.  Felton  v.  Aekerman,  61  Fed. 
225,  9  C.  C.  A.  457;  Kavanagh  v.  Bank 
of  Am«ric«,  239  111.  404,  88  N.  E. 
171. 

[a]  AdTcrse  Claims  of  Third  Per- 
sona.— If  claims  are  "antagonistic  to 
the  rights  of  both  parties  to  the  suit," 
the  receiver  may  appeal  from  the 
.iudsinent  Of  the  court  appointing  him. 
Bosworth  V.  Terminal  Ey.  Assn.,  174 
U.  S.  182,  19  Sup.  Ct.  625,  43  L.  ed. 
941. 

30.  U.  S. — ^Bosworth  v.  Terminal  R. 
Assn.,  80  Fed.  969,  26  C.  C.  A.  279; 
Thom  V.  Pittard,  62  Fed.  232,  10  C.  C. 
A.  352.  Ill.-^Kavanagh  v.  Bank  of 
America,  239  111.  404,  88  N.  E.  171. 
N.  Y. — Devendorf  v.  Dickinson,  2i 
How.  Pr,  275.  Wash.— Pickering  v. 
Richardson,  57  Wa^h.  117,  106  Pac. 
614;  Hallam  v.  Tillinghaat,  19  Wash. 
20,  52  Pae.   329. 

[a]  "The  receiver  had  a  right  to 
appeal  because  he  represents  the  entire 
estate  and  all  persona  interested  in  it, 
and  it  is  his  duty  to  defend  the  es- 
tate in  his  possession  against  all 
claims  which  are  antagonistic  to  the 
right  of  the  parties  to  the  suit,  and, 
if  necessary  for  such  defense,  to  ap- 
peal." Bosworth  V.  Terminal  R.  Assn., 
174  TT.  S.  182,  19  Sup:  Ct.  625,  43  L. 
ed.  941;  Kavanaph  r,.  Bank  of  Amer- 
ica, 239  m.  404,  88  N.  E.  171. 
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31.  Bosworth  v.  Terminal  E.  Co., 
174  IT.  S.  182,  19  Sup.  Ct.  625,  43 
L.  ed.  941;  Bosworth  v.  Terminal  E. 
Assn.,  80  Fed.  969,  26  C.  C.  A.  279; 
Reardon  v.  Youngquist,  189  111.  App.  3. 

32.  Bosworth  v.  Terminal  R.  Assn., 
80  Fed.  969,  26  C.  C.  A.  279;  Flinn 
V.  Hanbury,  157  App.  Div.  207,  141 
N.  Y.  Supp.  844. 

33.  IT.  S. — Wilder  v.  New  Orleans, 
87  Fed.  843,  31  C.  C.  A.  249;  Mercan- 
tile Trust  Co.  V.  Pittsburgh  &  W.  Ey. 
Co.,  29  Fed.  732.  HI.— Mercantile  Ins. 
Co.  V.  Jaynes,  87  111.  199.  See  Toledo, 
"W.  &  W.  Ey.  Co.  V.  Beggs,  85  111.  80, 
21  Am.  Eep.  613.  IT.  Y.— Tracy  v. 
First  Nat.  'Bank,  37  N.  Y.  523.  S.  0, 
Gadsden  v.  VVhaley,  14  S.  C.  210.  Wash. 
Flynu  V.  Purth,  25  Wash.  105,  64  Pae. 
904. 

34.  TT.  S.— National  E.  Signal.  Co. 
V.  Telefunken  W.  Tel.  Co.,  208  Fed, 
679,  125  C.  C.  A.  647.  lU.— Thomas 
V.  Van  Meter,  164  111.  304,  45  N.  E. 
405.  N.  Y.— Talmage  v.  Pell,  9  Paige 
410. 

35.  Talmage  v.  Pell,  9  Paige  (N.  Y.) 
410. 

36.  Ga. — Houston  v.  Redwine,  85 
Ga.  130,  11  S.  E.  662.  111.— Thomas  v. 
Van  Meter,  164  111.  304,  45  N.  E.  405. 
N.  J.— Nat.  Trust  Co.  v.  Murphy,  30 
N.  J.  Eq.  408.  N.  Y.— Talmage  v.  Pell, 
9  Paige  410;  Livingston  v.  Olyphant, 
3  Rob.  639.  See  also  Market  Nat. 
Bank  v.  Pacific  Nat.  Bank,  102  N.  Y 
464,  7  N.  E.  302. 

[a]  A  subsequent  receiver  should 
be  substituted  as  the  party  plaintifE 
in  pending  litigation.  Conn. — Fish  v. 
Smith,  73  Conn.  377,  47  Atl.  711,  84 
Am.  St.  Rep.  161.  Ga. — Searcy  v. 
Stubbs,  12  Ga.  437.  Kan.— Erb  v.  Pop- 
ritz,  59  Kan.  264,  52  Pac.  871,  68  Am. 
St.  Eep.  362.  BT.  Y.— Sheldon  v.  Adams, 
27  How.  Pr.  179,  41  Barb.  54;  Palmer 
V.  Murrav,  18  How.  Pr.  545. 

[b]  When   corporation   charter   ex- 
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is  one  to  which  he  succeeds.^^ 

Unless  prohibited  by  the  appointing  court,  ah  action  may  be  prose- 
cuted against  the  original  defendant,  though  there  is  a  receivership 
of  the  property,^*  or  one  is  afterwards  instituted  ;^^  and  proceeding 
to  judgment  in  such  case,  after  the  institution  of  a  receivership,  is 
not  necessarily  an  election  to  look  to  future  funds  of  the  defendant, 
but  such  claims  may  be  proved  against  the  fund  in  the  receiver's 
hands.*"  Though  generally  not  a  necessary  party ,*^  the  receiver  may 
be  a  proper  party  to  suit  against  the  defendant,*^  unless  they  involve 


plies  by  limitation,  the  receiver  may 
be  substituted  as  party  plaintiff.  Hous- 
ton V.  Bedwine,  85  Ga.  130,  11  "S.  E. 
662. 

37.  Wheeling  Bridge  &  T.  Co.  v. 
Cochran,  68  Fed.  141,  15  C.  C.  A.  321. 

38.  V.  &. — American  Steel  Foun- 
dries V.  Chicago,  E.  I.  &  P.  By.  Co., 
231  Fed.  1003;  Pine  Lake  Iron  Co.  v. 
La  Payette  Car  Works,  53  Fed.  853; 
Mercantile  Trust  Co.  v.  Pittsburgh  & 
W.  By.  Co.,  29  Fed.  732.  Colo.— Ven- 
ner  v.  Denver  U.  W.  Co.,  40  Colo.  212, 
231,  90  Pac.  623,  629,  122  Am.  St. 
Bep.  1036.  Me. — Hunt  v.  Columbian 
Ins.  Co.,  55  Me.  290,  92  Am.  Dec.  592.. 
Mass.  —  Attorney-General  v.  Supreme 
-Council  A.  L.  H.,  196  Mass.  151,  81 
N.  E.  966. 

[a]  "If  the  plaintiff  in  such  an 
action  wanted  a  judgment  against  the 
defendant  corporation  for  some  pur- 
pose other  than  a  right  to  share  in 
the  assets  sequestered  by  and  in  the 
hands  of  this  court,  he  could  go  on 
with  his  action."  Attorney-General  v. 
Supreme  Council  A.  L.  H.,  196  Mass. 
151,  81  N.  E.  966.  See  also  City  Water 
Co.  V.  State,  88  Tex.  600,  32  S.  W. 
1033. 

No  liability  for  torts  of  receiver, 
see  infra,  XI,  E. 

■  39.  XT.  S.— Wilder  v.  New  Orleans, 
87  Fed.  843,  31  C.  C.  A.  249;  American 
Steel  Foundries  Vj  Chicago,  E.  I.  &  P. 
E.  Co.,  231  Fed.  1003.  Colo. — Venner 
V.  Denver  N.  W.  Co.,  40  Colo.  212, 
231,  90  Pac.  623,  122  Am.  St.  Bep. 
1036.  la. — Weigen  v.  Council  Bluffs 
Ins.  Co.,  104  Iowa  410,  73  N.  W.  862. 
Mich. — Bickman  v.  Bickman,  180  Mich. 
224,  146  N.  W.  609,  Ann.  Cas.  1915C, 
1237.  N.  Y.— Pringle  v,  Woolworth,  90 
N.  Y.  502;  Kincaid  v.  Dwinelle,  59 
N.  Y.  548. 

See  also  cases  cited  in  note  Ann. 
Cas.  1915C,  1248. 

[a]    Appointweut  of  an  ancillary  re- 


ceiver does  not  prevent  the  prosecu- 
tion o£  suits  previously  instituted 
against  a  corporation.  American  Steel 
Foundries  v.  Chicago,  E.  I.  &  P.  By. 
Co.,  231  Fed.  1003. 

[b]  A  Lien  May  Be  Enforced. 
Bickman  v.  Bickman,  180  Mich.  224, 
146  N.  W.  609,  Ann.  Cas.  1915C,  1237, 
and  oases  cited  in  annotation. 

40.  Pine  Lake  Iron  Co.  v,  La  Fay- 
ette Car  Works,  53  Fed.  853;  Mercan- 
tile Trust  Co.  V.  Pittsburgh  &  W.  By. 
Co.,  29  Fed.  732;  Attorney-General  v. 
Supreme  Council  A.  L.  H.,  196  Mast.. 
151,  81  N.  E.  966.  See  also  Pringle 
V.  Woolworth,  90  N.  Y.  502;  People 
V.  Commercial  Alliance  Life  Ins.  Co., 
5  App.  Div.  273,  39  N.  Y.  Supp.  117. 
Compare  Danforth  v.  National  Chem- 
ical Co.,  68  Minn.  308,  71  N.  W.  274. 

[a]  Judgment  cannot  be  levied  on 
the  assets  in  the  receiver's  hands. 
Temple  v.  Branch  Saw  Co.,  39  Tex.  Civ. 
App.  606,  88  S.  W.  442. 

[b]  Not  a  lien  on  the  assets.  In 
re  Immanuel  Presbyterian  Church,  112 
La.  348,  36  So.  408.  But  see  Mather 
V.  Cincinnati  By.  Tunnel  Co.,  3  Ohio 
C.  C.  284,  2  Ohio  Cir.  Dec.  161. 

41.  U.  S.— Denton  v.  Baker  79  Fed. 
189,  24  C.  C.  A.  476.  N.  J.— Willink 
V.  Morris  Canal  &  Banking  Co.,  4  N. 
J.  Eq.  377.  Tex. — Dallas  Consolidated 
Tract.  By.  Co.  v.  Hurley,  10  Tex.  Civ. 
App.  246,  31  S.  W.  73. 

[a]  Eeceiver'  (1)  need  not  be  a 
party  to  suit  by  stockholders  against 
the  corporation  (Fitzgerald  v.  Fitz- 
gerald &  M.  Const.  Co.,  41  Neb.  374, 
59  N.  W.  838),  (2)  creditors'  suit  to 
set  aside  a  fraudulent  disposition  of 
property  prior  to  the  receivership  (Me- 
chanics' Nat.  Bank  v.  Landauer,  68 
Wis.  44,  31  N.  W.  160),  (3)  or  bill  to 
foreclose  a  mortgage,  where  the  receiv- 
er has  no  title  or  right  to  redemp- 
tion. Heflron  v.  Gage,  149  111.  182,  36 
N.  E.  569. 

42.  Kan.  —  Kaw  Valley  Drainage 
Dist.  V.  Missouri  Pac.  E.  Co.,  99  Kan. 
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matters  unrelated  to  the  receivership.*^  There  may  be  instances  when 
the  receiver  is  a  necessary  party.**  The  receiver  should  apply  for 
leave  to  defend,  if  he  has  reason  to  question  a  clann  involved  in  an 
action  against  the  defendant,*^  and  it  is  wholly  discretionary  with 
the  court  to  permit  him  to  defend  an  action  pending  against  his 
principal.*" 
A  judgment  against  the  defendant  whose  property  is  under  receiver- 


18S,  161  Pac.  937.  Mo.— Allen  v.  St. 
Louis  &  S.  F.  E.  Co.,  184  Mo.  App. 
492,  170  S.  W.  455.  N.  J.— Willink  v. 
Morris  Canal  &  Banking  Co.,  4  N.  J. 
Eq.  377;  Smith  «/.  Trenton  Del.  Falls 
Co.,  4  N.  J.  Eq.  505.  N.  C— Hollowell 
V.  Norfolk  &  S.  E.  Co.,  153  N.  C.  19, 
68  S.  E.  894.  Tex.— SchafE  v.  Nash 
(Tex.  Civ.  App.),  193  S.  W.  469;  In- 
ternational &  G.  N.  E.  Co.  V.  Ormond, 
57  Tex.  Civ.  App.  79,  121   S.    W.   899. 

[a]  Receiver  may  appear  in  name 
of  defendants  and  controvert  the  claim, 
and  hence  the  cause  will  not  be  de- 
layed to  make  him  a  party.  Willink 
V.  Morris  Canal  &  Banking  Co.,  4  N.  J. 
Eq.  377.  Compare  supra,  XI,  B,  4.  See 
also  In  re  Seaboard  Air  Line  By.,  166 
Fed.  376. 

[b]  In  actions  for  tort  of  defend- 
ant prior  to  receivership,  the  receiver 
is  a  proper  party.  Mo. — Allen  v.  St. 
Louis  &  S.  F.  E.  Co.,  184  Mo.  App. 
492,  170  S.  W.  455.  IT.  C— Hollowell 
V.  Norfolk  &  S.  E.  Co.,  153  N.  0.  19, 
68  S.  E.  894.  Tex.— Schaff  v.  Nash 
(Tex.  Civ.  App.),  193  S.  W.  469; 
International  &  6.  N.  E.  Co.  v.  Ormond, 
57  Tex,  Civ.  App.  79,  121  S.  W.  899; 
Dallas  Consolidated  Tract.  E.  Co.  v. 
Hurley,  10  Tex.  Civ.  App.  246,  31  S. 
W.  73. 

Contm,  V.  S. — Northern  Pac.  E. 
Co.  V.  Heflin,  83  Fed.  93,  27  C.  C.  A. 
460.  D.  C— McDermott  v.  Crook,  20 
App.  Cas.  465.  N.  Y. — See  Decker  v. 
Gardner,  124  N.  Y.  334,  26  N.  E.  814, 
11  L.  E.  A.  480. 

43.  U.  S.— Wheeling  Bridge  &  T. 
Co.  V.  Cochran,  68  Fed.  141,  15  C.  C. 
A.  321.  N.  Y. — Decker  v.  Gardner,  124 
N.  Y.  334,  26  N.  E.  814,  11  L.  E.  A. 
480;  Honegger  v.  Wettstein,  94  N.  Y. 
252,  13  Abb.  N.  C.  393.  See  Colorado 
Nat.  Bank  v.  Scott,  19  Abb.  N.  C.  348. 
Tex. — City  Water  Co.  v.  State,  88  Tex. 
600,  32  S.  W.  1033. 

[a]  In  suit  by  state  to  forfeit  Its 
charter,  a  federal  receiver  of  the  cor- 
poration is  not  a  proper  party.  City 
Water  Co.  v.  State,  88  Tex.  600,  32 
8.  W.  1033. 
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44.  Southern  Mut.  B.  &  I.  Assn.  v. 
Andrews,  122  Ala.  598,  26  So.  113; 
Kirkpatrick  v.  McBlroy,  41  N.  J.  Eq. 
539,  7  Atl.  647. 

[a]  In  an  attachment,  the  plaintiff 
should  have  the  receiver  substituted, 
and  proceed.  Piejiersgill  v.  Myers,  99 
Pa.  602. 

[b]  On  dissolution  of  corporation, 
an  action  pending  against  it  may  be 
revived  in  the  name  of  the  receiver, 
unless  he  voluntarily  makes  himself  a 
party.  People  v.  Knickerbocker  Life 
Ins.  Co.,  7  N.  Y.  St.  287. 

45.  TJ.  S. — Mercantile  Trust  Co.  v. 
Pittsburgh  &  W.  Ey.  Co.,  29  Fed.  732. 
111. — Mercantile  Ing.  Co.  v.  Jaynes,  87 
111.  199.  N.  J.— Willink  v.  Morris 
Canal  &  Bank  Co.,  4  N.  J.  Eq.  377. 
N.  Y. — Honegger  v.  Wettstein,  94  N. 
Y.  252,  262,  13  Abb.  N.  C.  393;  Pringle 
V.  Woolworth,  90  N.  Y.  502;  Tracy  v. 
First  Nat.  Bank,  37  N.  Y.  523.  Tex. 
Palestine  Water  &  P.  Co.  v.  Palestine, 
91  Tex.  540,  44  S.  W.  814,  40  L.  E.  A. 
203. 

46.  m.  —  Mercantile  Ins.  Co.  v. 
Jaynes,  87  III.  199.  la. — Weigen  v. 
Council  Bluffs  Ins.  Co.,  104  Iowa  410, 
73  N.  W.  862.  Kan.— Patrick  v.  Eells, 
30  Kan.  680,  2  Pac.  116.  Mo.— St. 
Louis,  C.  G.,  etc.  Ey.  Co.  v.  Holladay, 
131  Mo.  440,  33  S.  W.  49.  N.  J.— Smith 
V.  Trenton  Delaware  Palls  Co.,  4  N.  J. 
Eq.  505.  N.  T.— Arnold  v.  Suffolk 
Bank,  27  Barb.  424. 

[a]  The  receiver  may  be  substituted 
as  defendant  where  the  action  seeks 
to  charge  assets  in  his  hands.  See  the 
following:  U.  S. — Perry  v.  Godbe,  82 
Fed.  141.  Neb. — Andrews  v.  Steel 
City  Bank,  57  Neb.  173,  77  N.  W.  342. 
N.  J. — Willink  v.  Morris  Canal  &  B. 
Co.,  4  N.  J.  Eq.  377.  N.  Y.— Decker 
V.  Gardner,  124  N.  Y.  334,  26  N.  E. 
814,  11  L.  E.  A.  480;  Honegger  v.  Wett- 
stein, 94  N.  Y.  252,  13  Abb.  N.  C. 
393.  Utah.— State  ex  rel.  Newell  v. 
District  Court,  37  Utah  418,  108  Pac. 
1121, 
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ship,  has  been  held  to  be  binding  on  "the  receiver,  in  the  absence  of 
fraud,  as  to  the  amount  of  the  claim,*^  when  properly  presented  for 
approval,*'  but  a  judgment  against  such  defendant  obtained  in  a 
foreign  court  does  not  bind  the  receiver,*'  unless  an  order  had  pre- 
viously been  made  that  such  judgment  should  establish  the  claimant's 
right  to  share  in  the  assets  of  the  receivership.'"'  The  judgment  if 
not  presented  as  a  claim  in  the  receivership  proceedings  may  be  en- 
forced against  the  judgment  debtor  aftef  the  termination  of  the  re- 
ceivership.'"^ 

E.  Effect  of  Dischaege  of  Keceiver.'^  —  A  receiver  is  no  longer 
subject  to  the  court's  jurisdiction  after  his  discharge.^^  He  can  no 
longer  sue  as  receiver.^*  Likewise,  litigation  against  him  ceases  on 
his  discharge.^^    His  discharge  as  receiver  puts  an  end""  to  his  liability 


47.  U.  S. — Denton  v.  Baker,  79 
Fed.  189,  24  C.  C.  A.  476;  Pine  Lake 
Iron  Co.  V.  La  Fayette  Car  Works,  53 
Fed.  853;  Mercantile  Trust  Co.  v.  Pitts- 
burgh &  W.  Ey.  Co.,  29  Fed.  732.  Colo. 
Venner  v.  Denver  U.  W.  Co.,  40  Colo. 
212,  231,  90  Pae.  623,  122  Am.  St.  Bei,. 
1036.  N.  Y. — Pringle  v.  Woolworth,  90 
N.  Y.  502.  S.  C— See  National  Bank 
of  Augusta  V.  Warren,  101  S.  C.  453,  86 
S.  E.  21. 

[a]  "If  any  reason  existed  to 
Qtuestion  the  judgment  ...  it  was 
the  duty  of  the  receiver  to  have  ap- 
plied to  the  court  rendering  it,  to  re- 
open the  judgment,  and  to  be  per- 
mitted to  defend."  Pringle  v.  Wool- 
worth,  90  N.  Y.  502. 

[b]  Claims.  (1)  which  have  passed 
into  judgment,  with  the  knowledge  of 
the  receiver, — the  judgment  should  be 
regarded  as  conclusive.  De  Mott  v. 
Stockton  Paper  Ware  Mfg.  Co.,  32  N. 
J.  E_q.  124.  (2)  "Whether  it  would 
be  given  a  priority  in  respect  to  pay- 
ment of  the  claim,  is  another  and  quite 
independent  question."  Pringle  v. 
Woolworth,  90  N.  Y.  502. 

48.  Pennsylvania  Steel  Co.  v.  New 
York  City  Ey.  Co.,  161  Fed.  786. 

49.  Attorney  -  General  v.  Supreme 
Council  A.  L.  H.,  196  Mass.  151,  81 
N.  E.  966;  McCulloeh  v.  Norwood,  58 
N.   Y.   562. 

50.  Attorney  -  General  v.  Supreme 
Council  A.  L.  H.,  196  Mass.  151,  81 
N.  E.  966. 

[a]  The  court  may  in  its  discretiod 
leave  the  issue  to  be  del;ermined  by  an- 
other court.  Attorney-General  v.  Su- 
preme Council  A.  L.  H.,  196  Mass. 
151,  81  N.  E.  966.  See  mpra,  XI, 
A,  2. 

61.    Heath  v.  Missouri,  E.  &  T.  B. 


Co.,  83  Mo.  617;  Mather  v.  Cincinnati 
Ey.  Tunnel  Co.,  2  Ohio  Cir.  Dec.  161, 
3  Ohio  C.  C.  284. 

52.  As  to  discharge  of  receiver,  seo 
supra,  VIIj  B. 

53.  Boyd  v.  McGill,  100  111.  App. 
316;  Johnson  v.  Central  Trust  Co.,  159 
Ind.  605,  65  N.  E.  1028. 

54.  Ala. — Henderson  v.  Pilley,  131 
Ala.  548,  32  So.  490.  Mo.— Heidbrink 
V.  United  Eys.  Co.,  133  Mo.  App.  40, 
113  S.  W.  223.  N.  Y.—In  re  Grand 
Central  Bank,  27  Misc.  116,  57  N.  Y. 
Supp.  418. 

[a]  An  action  by  him  does  not 
abate  where  he  has  been  discharged 
and  the  estate  restored  to  the  cor- 
poration, but  the  latter  should  be  re- 
.garded  as  the  transferee  of  the  cause 
of  action  and  substituted  on  motion. 
Interstate  Trust  &  B.  Co.  v.  Dierks 
Lumb.  &  C.  Co.,  133  Mo.  App.  35,  39, 

113  S.  W.  1. 

55.  U.  S. — Gray  v.  Grand  Trunk 
Western  Ey.  Co.,  156  Fed.  736,  84  C. 
C.  A.  392;  Farmers'  Loan  &  Trust  Co. 
V.  Central  E.  Co.,  2  McCrary  181,  7 
Fed.  537.  Ala.— McGhee  v.  Willis,  134 
Ala.  281,  32  So.  301.  Mass. — Archam- 
beau  V.  Piatt,  173  Mass.  249,  53  N.  E. 
816.  Miss. — Bond  v.  State,  68  Miss. 
648,  9  So.  353.  N.  Y.— New  York  & 
W.  U.  Tel.  Co.  «.  Jewett,  115  N.  Y. 
166,  21  N.  E.  1036;  Woodruff  v.  Jewett, 
115  N.  Y.  267,  22  N.  B.  157.  Tex. 
Houston  &  T.  C.  E.  Co.  v.  Crawford, 
88  Tei.  277,  31  S.  W.  176,  53  Am. 
St.  Eep.  752,  28  L.  E.  A.  761. 

56.  U.  S. — Smith  v.  Jones  Lumb.  & 
Mere.  Co.,  200  Fed.  647 ;  Hanlon  v.  Smith, 
175  Fed.  192.    la. — Johnson  v.  Eobuok, 

114  Iowa  530,  87  N.  W.  491;  Brockert 
V.  Iowa  Cent.  Ey.  Co.,  93  Iowa  132, 
61  N.  W.  405.     Mass. — Archanbeau  v. 
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as  such,  and  a  suit  can  ordinarily  not  be  maintained,^''  or  a  judg- 
,  ment  rendered,"^  against  him  after  his  discharge.  But  the  action 
may  be  revived  against  the  successor  to  the  receiver's  liability,  if 
there  be  one.°^  It  has  been  held  also  that  if  the  court  orders  the 
return  of  the  property  to  the  defendant  on  condition  that  it  assume 
the  liability  of  the  receiver,  the  suits  against  the  receiver  do  not 
abate,^"  and  bond  may  be  exacted  of  the  defendant,  as  a  condition 
of  the  discharge  of  the  receiver,  conditioned  upon  a  performance  of 
the  terms  of  the  decree.^^  As  a  general  proposition,  a  railroad^^  com- 


Platt,  173  Mass.  249,  53  N.  E.  816. 
Tex. — ^Fordyce  v.  Du  Bose,  87  Tex.  78, 
26  S.  W.  1050;  Texas  &  P.  E.  Co.  v. 
Johnson,  76  Tex.  421,  13  S.  W.  463, 
18  Am.  St.  Eep.  60;  Texas  &  P.  K. 
Co.   V.   Watson,   6   Tex.    Civ.   App.   26, 

24  S.   W.  952. 

[a]  Receiver  May  Plead  His  Dis- 
charge in  Bar. — McGhee  v.  Willis,  134 
Ala.  281,  32  So.  301;  Arohambaau  v. 
Piatt,  173  Mass.  249,  53  N.  E.  816. 

57.  U.  S.— Davis  v.  Duncan,  19  Fed. 
477;  Farmers'  Loan  &  T.  Co.  v.  Central 
E.  Co.,  2  McCrary  181,  7  Fed.  537. 
Ala.— McGhee  v.  Willis,  134  Ala.  281, 
32  So.  301.  Mass. — Ai-ehambeau  v. 
Piatt,  173  Mass.  249,  53  N.  E.  816.  Mo. 
Heidbriuk  v.  United  Eys.  Co.,  133  Mo. 
App.  40,  113  S.  W.  223;  Interstate 
Trust  &  B.  Co.  V.  Dierks  Lumb.  &  C. 
Co.,-  133  Mo.  App.  '35,  113  S.  W.  1. 

[a]  Receiver  may  be  sued  per- 
sonally after  his  discharge.  Miller  v. 
Loeb,  64  Barb.  (N.  Y.)  454. 

68.  U.  S.— Hanlon  v.  Smith,  175  Fed. 
192.  Miss.— Bond  v.  State,  68  Miss. 
648,  9  So.  353.  N.  Y.— Pondir  v.  New 
York  L.  B.  &  W.  E.  Co.,  72  Hun  384, 

25  N.  Y.  Supp.  560,  31  Abb.  N.  C.  29, 
55  N.  Y.  St.  63.  Tex.— Fordyce  v.  Du 
Bose,  87  Tex.  78,  26  S.  W.  1050;  Texas 
&  P.  Ey.  Co.  V.  Watson,  6  Tex.  Civ. 
App.  26,  24  S.  W.  952. 

Compare  Woodruff  v.  Jewett,  37  Hun 
(N.  Y.)   205. 

[a]  "Where  the  property  had  been 
sold  free  from  all  claims  in  tort  or 
contract,  and  such  claims  had  beeu 
made  payable  only  out  of  the  pur- 
chase price,  it  seems  that  a  discharge 
of  the  receiver  before  judgment  in 
the  state  court  would  dbate  the  suits 
there  pending,  subject  to  be  revived 
against  all  persons  claiming  the  fund, 
if  within  the  jurisdiction  of  the  state 
court,."  Smith  v.  Jones  Lumb.  &  Merc. 
Co.,  200  Fed.  647. 

[b]  A  pending  suit  must  abate,  on 
a  plea  of  the  discharge.    Fordyce  v.  Du 
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Bose,  87  Tex.  78,  26  8.  W.  1050;  Brown 
V.  Gay,  76  Tex.  444,  13  S.  W.  472. 
Compare  Bond  v.  State,  68  Miss.  648, 
9  So.  353. 

[c]  In  case  the  claim  is  a  lien 
superior  to  that  involved  in  the  re- 
ceivership, the  receiver  might  be  re- 
tained as  a  party.  Fordyce  v.  Du 
Bose,  87  Tex.  78,  26  S.  W.  1050. 

[d]  A  pending  appeal  by  the  plain- 
tiff in  an  action  against  a  receiver  for 
negligence  of  hig  servants  will  be  dis- 
missed on  his  motion  after  his  flnal 
discharge  and  distribution  of  the  as- 
sets in  the  hands  of  the  court.  O'Leary 
V.  Brent,  97  Ark.  372,  134  S.  W.  617, 
Ann.  Cas.  191 2D,  904. 

59.  U.  S. — Smith  v.  Jones  Lumb.  & 
Merc.  Co.,  200  Fed.  647.  Miss. — Mem- 
phi's  &  Charleston  E.  Co.  v.  Glover,  78 
Miss.  467,  29  So.  89.  Tex. — Brown  v. 
Gay,  76  Tex.  444,  13  S.   W.  472. 

[a]  "We  are  of  opinion  that  the 
cause  may  be  revived  or  proceeded 
with  against  the  successor  of  the  re- 
ceiver, if  intervening  rights  do  not 
forbid  all  hope  of  a  fruitful  recovery." 
Bond  V.  State,  68  Miss.  648,  9  So.  353. 

[b]  Suit  may  be  revived  against 
purchaser  assuming  liabilities  of  re- 
ceiver. Memphis  &  Charleston  E.  Co. 
V.  Glover,  78  Miss.  467,  29  So.  89. 

60.  Cowen  v.  Merrim.an,  17  App. 
Cas.  (D.  C.)  186;  Peterson  v.  Baker, 
78  Kan.  337,  97  Pac.  373.  Compare 
Interstate  Trust  &  B.  Co.  «.  Dierksi 
Lumb.  &  C.  Co.,  133  Mo.  App.  35,  39, 
113  S.  W.  1. 

61.  Twin  City  Power  Co.  v.  Barrett, 
126  Fed.  302,  61  C.  C.  A.  288. 

62.  U.  S.— Gableman  v.  Peoria  D.  & 
E.  E.  Co.,  82  Fed.  790;  Chamberlain 
V.  New  York,  L.  E.  &  W.  E.  Co.,  71 
Fed.  636.  Ark. — Arkansas  Central  E. 
Co.  V.  State,  72  Ark.  250,  79  S.  W. 
773.  HI.— Henning  v.  Sampsell,  236  111. 
375,  86  N.  E.  274;  Eckels  v.  Farley, 
131  111.  App.  557;  Ohio  &  M.  Ey.  Co. 
V.   Anderson,   10   111.   App.    313.     Intf, 
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pany,  turnpike  company,  or  other  corporation,*'  is  not  liable  for  the 
receiver's  torts  in  operating  the  road,  though  under  certain  circum- 
stances suit  may  be  maintained  against  the  defendant  even  though 
a  receiver  was  in  control  at  the  time  the  cause  of  action  arose."* 
But  if  the  earnings  are  invested  in  betterments,  which,  without  a 
sale  of  the  property,  are  returned  to  the  company,  with  other  prop- 
erty, at  the  end  of  the  receivership,  the  company  will  be  held  to  have 
received  the  property  charged  with  any  claim  the  receiver  ought  to 
have  paid,''^  and  since  claims  for  damages  caused  by  injuries  inflicted 
through  the  negligence  of  the  receiver  while  he  is  operating  a  rail- 
road are  entitled  to  payment  out  of  the  current  receipts,""  the  com- 
pany must  respond  directly  for  all  such  claims,  and  suit  may  be 
maintained  against  it  therefor."' 

XII.  ACTIONS  ON  RECEIVER'S  BOND.  —  Actions  on  receiver's 
bond  do  not  differ  materially  from  other  actions  on  official  bonds."^ 
On  failure  of  the  receiver  to  make  disposition  of  the  assets  as  ordered 
in  the  final  decree,  the  action  may  be  instituted."'    Leave  of  the  court 


State  v.  Wabash  By.  Co.,  115  Ind. 
466,  17  N.  E.  909,  1  L.  R.  A.  179; 
Bell  V.  Indianapolis,  C.  &  L.  E.  Co., 
53  Ind.  57;  Ohio  &  M.  E.  Co.  v.  Davis, 
23  Ind.  553,  85  Am.  Dec.  477.  la. 
Schurr  v.  Omaha  &  St.  L.  By.  Co.,  98 
Iowa  418,  67  N.  W.  280.  Kan.— St. 
Louis  &  S.  F.  Ey.  Co.  v.  Bricker,  65 
Kan.  321,  69  Pao.  328.  Mass.— Tobin 
V.  Central  Vt.  E.  Co.,  185  Mass.  337, 
70  N.  E.  431;  Archambeau  v.  New  York 
&  N.  E.  E.  Co.,  170  Mass.  272,  49 
N.  E.  435.  Mo.— Turner  v.  Hannibal 
&  St.  J.  E.  Co.,  74  Mo.  602.  Tex. 
Missouri,  K.  &  T.  Ey.  Co.  v.  McFad- 
den,  89  Tex.  137,  32  8.  W.  526;  Hicks 
V.  International  &  G.  N.  Ey.  Co.,  62 
Tex.  38. 

63.  Lock  V.  Turnpike  Co.,  100  Tenn. 
163,  47  S.  W.  133. 

64.  Louisville,  N.  A.  &  C.  E.  Co.  v. 
Cauble,  46  Ind.  277;  McKinney  v.  Ohio 
&  M.  E.  Co.,  22  Ind.  99;  Powell  v.  Day- 
ton, S.  &  G.  E.  E.  Co.,  16  Ore.  33, 
16  Pae.  863,  8  Am.  St.  Eep.  251.  Com- 
pare supra,  XI,  D. 

65.  Texas  &  P.  Ey.  Co.  v.  Bloom's 
Admr.,  164  U.  S.  636,  17  Sup.  Ct.  216, 
41  L.  ed.  580;  Texas  &  P.  By.  Co. 
V.  Johnson,  151  V.  S.  81,  14  Sup.  Ct. 
250,  38  L.  ed.  81;  Hale  v.  Frost,  99 
TT.  S.  389,  25  L.  ed.  419;  Texas  &  P. 
By.  Co.  V.  Johnson,  76  Tex.  421,  13 
S.  W.  463,  18  Am.  St.  Eep.  60;  Eyan 
V.  Hays,  62  Tex.  42. 

66.  IT.  S.— Barton  v.  Barbour,  104 
U.  S.  126,  130,  26  L.  ed.  672.  N.  Y. 
Kain  v.  Smith,  80  N.  T.  458,  570.  Tex. 
Texas   &   P.   Ey.    Co.   v.   Johnson,    76 


Tex.  421,  13  S.  W.  463,  18  Am.  St. 
Eep.  60;  Eyan  v.  Hays,  62  Tex.  42. 
■Compare  Ft.  Worth  &  B.  G.  By.  Co. 
V.  Zidell  (Tex.  Civ.  App.),  202  S.  W. 
351. 

67.  Texas  &  P.  By.  Co.  v.  Johnson, 
151  U.  S.  81,  14  Sup.  Ct.  250,  38  L. 
ed.  81;  Gray  v.  Grand  Trunk  Western 
Ey.  Co.,  156  Fed.  736,  84  C.  C.  A. 
392. 

[a]  Complaint  is  not  duplicitoi^a 
for  alleging  a  twofold  ground  of  liabil- 
ity,— an  express  assumption  of  the 
claim,  and  succession  to  improvements 
and  betterments  made  by  the  receiver. 
Gray  v.  Grand  Trunk  Western  Ey.  Co., 
156  Fed.   736,  84  C.   C.   A.   392. 

[b]  The  petition  must  allege  that 
a  railroad  was  operated  at  a  profit 
by  the  receiver,  and  sufficient  net  earn- 
ings to  pay  all  claims  incurred,  were 
turned  over  to  the  defendant  when  the 
receivership  was  terminated.  Ft. 
Worth  &  E.  G.  Ey.  Co.  v.  Zidell  (Tex. 
Civ.  App.),  202  S.  W.  351. 

,[c]  For  necessity  of  receiver  as  a 
party  to  suit  against  the  railroad.  See 
Ft.  Worth  &  E.  G.  Ey.  Co.  v.  Zidell 
(Tex.  Civ.  App.),  202  S.  W.  351  (Texao 
statute),  and  compare  supra,  XI,  D. 

68.  See  Kaiser  i).  Kellar,  21  Iowa 
95,  and  generally  the  title  ''Bonds," 
and  such  particular  titles  as  "Execu- 
tors and  Administrators;"  "Guardian 
and  Ward;"   "Oflcers." 

69.  Ala. — ^Hershey  Chocolate  Co.  p. 
Sharpe,  74  So.  33.  Ark. — German  Nat. 
Bank  v.  Young,  123  Ark.  504,   185  S. 
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to  sue  the  receiver  and  his  sureties  is  not  necessary.''"  In  an  action 
on  the  bond  neither  receiver  nor  his  sureties  may  dispute  the  right 
of  the  court  to  make  the  appointment^' 


W.  1091.     Ga. — Armstrong  v,  Walton, 
144  G.a.   733,  87   S.   E.   1028. 

70.  Black  V.  Gentery,  119  N.  C.  502, 
26  S.  E.  43. 

71.  Baltimore  Bldg.  &  L.  Assn.  «. 
Alderson,  99  Fed.  489,  494,  39  C.  C. 
A.  609;  Beardsley  Co.  v.  V.  E.  Ash- 
down  &  Co.,  73  W.  Va.  132,  80  S.  E. 
128.  Compare  Quiggle  v.  Trumbo,  56 
Cal.  626. 


[a]  Thougfi  only  a  de  facto  receiver 
the  sureties  are  liable.  Baltimore  B. 
&  L.  Assn.  V.  Alderson,  99  Fed.  489, 
39  C.  C.  A.  609. 

[b]  Failure  to  attach  copy  of  order 
of  appointment,  does  not  make  petition 
subject  to  a  general  demurrer.  Nich- 
ols ».  Dexter,  52  Okla.  152,  152  Pac. 
817, 
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I.  JURISDICTION  AND  VENUE.^  — The  venue  of  the  crime  of 
receiving  stolen  goods  is  in  the  county  where  they  are  received,^  but 
statutes  may  also  permit  a  prosecution  for  the  offense  in  the  county 
where  the  theft  is  committed,^  or  in  that  to  which  the  goods  were 
afterwards  taken  by  the  accused* 

II.  INDICTMENT  AND  INFORMATION.^  —  A.  In  General. 
The  essential  elements  of  the  offense  should  be  set  out  in  the  indict- 
ment or  information  with  sufficient  particularity  to  identify  the  act 
and  to  apprise  the  accused  of  what  he  is  required  to  meet.'  The  statu- 
tory language  may  be  followed  if  such  language  embraces  the  essential 
elements  of  the  crime.'' 

B.  Allegations  as  to  Particular  Matters.  —  1.  Names  and  De- 
scription of  Persons.^  —  It  is  not  necessary  to  allege  the  name  of  the 
thief  or  the  person  from  whom  the  accused  received  the  goods,^  or 


1.  See  the  titles  "Change  of 
Venue;"  "Jurisdiction;"  "Venue." 

2.  Ky.— Allison  v.  Com.,  83  Ky.  254. 
Nev.— State  v.  Pray,  30  Nev.  206,  94 
Pao.  218.  Tex. — Moseley  v.  State,  35 
Tex.  Grim.  210,  32  S.  W.  1042;  Bon- 
ner V.  State  (Tex.  Grim.),  32  S.  "W. 
1043. 

See  Wills  v.  People,  3  Park.  Grim. 
(N.  Y.)  473. 

3.  See  Moseley  v.  State,  36  Tex. 
Grim.  578,  37  S.  "W.  736,  38  S.  W. 
197. 

4.  Ark.— Baker  v.  State,  58  Ark. 
513,  25  S.  "W.  603.  N.  Y.— Wills  v. 
People,  3  Park.  Criin.  473.  Tex. — Mose- 
ley V.  State,  36  Tex.  Grim.  578,  37 
S.  W.  736,  38  S.  W.  197. 

[a]  If  the  offense  was  conunitted 
on  a  railroad  train,  in  respect  to  any 
portion  of  the  lading  or  freight,  the 
courts  of  any  county  through  which 
the  train  passed  would  have  .jurisdic- 
tion to  try  it.  People  v.  Bowling,  84 
N.  Y.  478. 

5.  See  generally  the  title  "Ii^dict- 
ment  and  Information." 

Forms  of  indictment  and  informa- 
tion, see  9  Standard  Pkoc.  1031. 

6.  TJ.  S. — Kasle  v.  United  States, 
233  Fed.  878,  147  C.  C.  A.  552.  Ala. 
Anderson  v.  State,  130  Ala.  126,  30 
So.  375;  Mazett  v.  State,  11  Ala.  App. 
317,  66  So.  871.  Ark.— State  v.  Bills, 
118  Ark.  44,  176  S.  W.  114.  Cal.— Peo'- 
ple  V.  Eibolsi,  89  Cal.  492,  26  Pae. 
1082.  Colo.- Gurl  v.  People,  53  Golo. 
578,  127  Pac.  951,  Ann.  Gas.  1914B, 
171.  D.  0. — Gassenheimer  v,  United 
States,  26  App.  Gas.  432.  Md. — State 
V.  Hodges,  55  Md.  127.  Mo.— State  «. 
Smith,  250  Mo.  350,  157  S.  W.  319. 
N.  Y.— People  V.  Hartwell,  166  N.  T. 
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361,  59  N.  E.  929;  People  v.  Nuss- 
baum,  87  Misc.  269,  150  N.  Y.  Supp. 
605.  Tex. — Zweig  v.  State,  74  Tex. 
Grim.  306,  171  S.  W.  747.  Vt.— State 
V.  Bannister,  79  Vt.  524,  65  Atl.  586. 
Wash. — State  v.  Ketterman,  89  Wash. 
264,  154  Pac.  182.  Wis.— Huotte  v. 
State,  164  Wis.  354,  160  N.  W.  64. 
[a]  Elements  of  Larceny. — An  in- 
dictment for  receiving  stolen  gooda 
must  allege  all  the  essential  elements 
of  larceny.  State  v.  Smith,  250  Mo. 
350,  157  S.  W.   319. 

7.  Cal. — People  v.  Tilley,  135  Gal. 
61,  67  Pac.  42;  People  v.  Avila,  43  Cal. 
196.  D.  0. — Gassenheimer  v.  United 
States,  26  App.  Gas.  432.  Ga. — ^Licette 
■V.  State,  75  Ga.  253.  Ind. — Semon  v. 
State,  158  Ind.  55,  62  N.  E.  625; 
Gandolpho  v.  State,  33  Ind.  439.  la. 
State  V.  Lane,  68  Iowa  384,  27  N.  W. 
266.  Mo. — State  v.  Kosky,  191  Mo.  1, 
90  S.  W.  454.  Tex.— Guilla  v.  State 
(Tex.  Grim.),  187  S.  W.  210;  Zweig  v. 
State,  74  Tex.  Grim.  306,  171  S.  W. 
747;  Hodges  v.  State,  22  Tex.  App. 
415,  3  S.  W.  739.  Utah.— People  v. 
Gough,  2  Utah  70.  Wash. — State  v. 
Martin,   94   Wash.    313,   162   Pac.    356. 

See  generally  12  Standard  Peoc.  442, 
447. 

8.  See  generally  12  Standard  Proc. 
361,  et  seq. 

Ownership  of  goods,  see  infra,  II,  B, 
3,  a. 

9.  XX.  S. — Kirby  v.  United  States, 
174  U.  S.  47,  19  Sup.  Ct.  574,  43 
L.  ed.  ^90.  Ala. — Hester  v.  State;  103 
Ala.  83,  15  So.  857;  State  v.  Murphy, 
6  Ala.  845.  Cal. — ^People  v.  Clausen, 
120  Cal.  381,  52  Pao.  658;  People  i>. 
Eibolsi,  89  Cal.  492,  26  Pae.  1082; 
People  V.  Avila,   43   Cal.   196.     Colo. 
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to  state  that  his  name  is  unknown  to  the  grand  jury.^"    A  few  cases, 
however,  have  held  such  allegations  necessary.^^ 

2.  Averments  as  to  the  Theft. —  The  indictment  or  information 
must  charge  that  the  goods  received  are  stolen  ones.^^  But  it  need 
not  set  forth  the  facts  constituting  the  theft,^^  or  show  that  the  thief 
has  been  convicted.^* 

3.  Ownership  and  Description  of  Property.  —  a.  Ownership}^ 
An  indictment  for  receiving  stolen  goods  must  allege  the  ownership 
of  the  goods,  if  known,^"  and  state  whether  the  owner  is  an  individual. 


Curl  V.  People,  53  Colo.  578,  127  Pac. 
951,  Ann.  Cas.  1914B,  171.  Del.— State 
V.  Wright,  2  Penne.  228,  45  Atl.  395. 
Fla. — Anderson  v.  State,  38  Fla.  3,  20 
So.  765.  lU.— People  v.  Israel,  269  111. 
284,  109  N".  E.  969.  Ind.— Buechert  v. 
State,  165  Ind.  523,  76  N.  E.  Ill; 
Semon  v.  State,  158  Ind.  55,  62  N.  E. 
625;  Foster  v.  State,  106  Ind.  272,  6 
N.  E.  641.  la. — State  v.  Feuerhaken, 
96  Iowa  299,  65  N.  W.  299.  La. 
State  V.  Laque,  37  La.  Ann.  853;  State 
V.  Moultrie,  34  La.  Ann.  489.  Mass. 
Com.  V.  Hogan,  121  Mass.  373;  Com. 
V.  Slate,  11  Gray  60;  Com.  ».  King, 
9  Cush.  284.  IVIiss. — Campbell  v.  State, 
17  So.  441.  Mo.— State  v.  Fink,  186 
Mo.   50,  84  S.   W.  921;   State  v.   Guild, 

149  Mo.  370,  50  S.  W.  909,  73  Am. 
St.  Eep.  395;  State  v.  Smith,  37  Mo. 
58.  Neb.— Eeam  v.  State,  52  Neb.  727, 
73  N.  W.  227.  N.  M. — Territory  v. 
Claypool,  11  N.  M.  568,  71  Pac.  463. 
N.  Y.— People  v.  Caswell,  21  Wend. 
86;  People  v.  Nussbaum,  87  Misc.  269, 

150  N.  T.  Supp.  605.  Ohio.— Shried- 
ley  V.  State,  23  Ohio  St.  130.  Ore. 
State  V.  Hanna,  35  Ore.  195,  57  Pac. 
629.  E.  I. — State  v.  Hazard,  2  E.  I. 
474,  60  Am.  Dec.  96.  S.  C. — Stat©  v. 
Coppenburg,  2  Strobh.  273.  Tenn. 
Swaggerty  v.  State,  9  Yerg.  338.  Wyo. 
Curran  v.  State,  12  Wyo.  553,  76  Pac. 
577.  Eng. — Eex  v.  Jervis,  6  Car.  &  P. 
156,  25  E.  0.  L.  370. 

[a]  The  substance  of  the  crime  is 
receiving  stolen  goods  knowing  them 
to  have  been  stolen,  not  receiving 
stolen  goods  from  any  particular  per- 
son. Kirby  V.  United  States,  174  U.  S. 
47,   19   Sup.   Ct.   574,  43   L.   ed.   890. 

10.  People  V.  AvUa,  43  Cal.  196; 
Curl  V.  People,  53  Colo.  578,  127  Pac. 
951,  Ann.  Cas.  1914B,  171.  But  com- 
pare Sault  V.  People,  3  Colo.  App.  502, 
34  Pac.  263;  Buechert  v.  State,  165 
Ind.  523,  76  N.  E.  Ill;  Semon  v. 
State,  158  lud.   55,,  62  N.  E.   625. 

[a]     Such    Averment     Surplusage. 


Semon  v.  State,  158  Ind.  55,  62  N.  E. 
625. 

11.  Colo. — Sault  V.  People,  3  Colo. 
App.  502,  34  Pac.  263.  N.  C— State 
V.  Ives,  35  N.  C.  338.  Tex.— McKay 
V.  State,  49  Tex.  Grim.  118,  90  S.  W. 
653;  State  v.  Perkins,  45  Tex.  10. 

12.  Ala.— Sellers  v.  State,  49  Ala. 
357.  Ark. — Brown  v.  State,  108  Ark. 
336,  157  S.  W.  934.  Cal.— People  v. 
Avila,  43  Cal.  196.  Fla. — Sweeting  v. 
State,  67  Fla.  290,  64  So.  946;  Ander- 
son V.  State,  38  Fla.  3,  20  So.  765. 
Klan. — State  v.  McLaughlin,  35  Kan. 
650,  12  Pac.  32.  Ky.— Newton  v.  Com., 
158  Ky.  4,  164  S.  W.  108.  Mass. 
Com.  V.  Lakeman,  5  Gray  82.  Neb. 
Egan  V.  State,  97  Neb.  731,  151  N.  W. 
237.  Wash.— State  v.  Martin,  94  Wash. 
313,  162  Pae.  356. 

[a]  An  allegation  that  the  accused 
knew  that  the  property  was  stolen,  in- 
ferrentially,  though  sufficiently,  alleges 
that  the  property  was  stolen.  State 
V.  Martin,  94  Wash.  313,  162  Pae.  356; 
State  V.  Druxinman,  34  Wash.  257,  78 
Pae.  814. 

13.  Ind. — Kaufman  v.  State,  49  Ind. 
248;  Holford  V.  State,  2  Blackf.  103. 
Tex. — Brothers  v.  State,  22  Tex.  App. 
447,  3  S.  W.  737.  Wash.— State  v. 
Ketterman,  89  Wash.  264,  154  Pae. 
182. 

See  also  Hodges  v.  State,  22  Tex. 
App.  415,  3  S.  W.  739. 

[a]  Time  and  place  of  theft  need 
not  be  alleged.  Mass. — Com.  v.  Sulli- 
van, 136  Mass.  170.  Mich. — People  v. 
Smith,  94  Mich.  644,  54  N.  W.  487; 
People  V.  Goldberg,  39  Mich.  545.  N.  Y. 
People  V.  Stein,  1  Park.  Crim.  202. 
S.  C— State  V.  Crawford,  39  S.  C.  343, 
17  8.  B.  799.  Tex.— Zweig  v.  State,  74 
Tex.   Crim.   306,  171   S.  W.   747. 

14.  Swaggerty  v.  State,  9  Yerg 
(Tenn.)   338. 

15.  See  generally  12  Standard  Peoc. 
393. 

16.  U.    S.— Kirby  v.  United  States, 
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corporatiin  or  partnership.^' 

b.  Description  of  Goods.^^  —  The  goods  which  the  accused  is  charged 
with  receiving  should  be  described  with  sufScient  certainty  to  identify 
them.^^  "Where  the  character  or  grade  of  the  offense  does  not  de- 
pend upon  the  value  of  the  property  stolen,  the  value  need  not  be 
alleged,^"  it  being  sufficient  where  the  description  of  the  goods  is  such 


174  XT.  S.  47,  19  Sup.  Ct.  574,  43  L. 
ed.  890;  Kaale  v.  United  States,  233 
Fed.  878,  147  C.  C.  A.  552;  Naftzger 
V.  United  States,  200  Fed.  494,  118 
C.  C.  A.  598.  Ala. — Coplon  v.  State 
(Ala.  App.),  75  So.  184.  Cal.— People 
V.  Eibolsi,  89  Cal.  492,  26  Pae.  1082. 
Colo.— Miller  v.  People,  13  Colo.  166, 
21  Pae.  1025;  Sault  v.  People,  3  Colo. 
App.  502,  34  Pae.  263.  Del.— State  v. 
Wright,  2  Penne.  228,  45  Atl.  395.  Ga. 
O'Connell  v.  State,  55  Ga.  296.  111. 
People  V.  Krittenbrink,  269  111.  244, 
109  N.  E.  1005.  Kan.— State  v.  Mc- 
Laughlin, 35  Kan.  650,  12  Pae.  32. 
Me.— State  v.  McAloon,  40  Me.  133; 
State  V.  Nelson,  29  Me.  329.  Mass. 
Com.  V.  Maguire,  108  Mass.  469.  Mo. 
State  «.  Pollock,  105  Mo.  App.  273, 
79  S.  W.  980.  Ore.— State  v.  Robin- 
son, 74  Ore.  481,  145  Pae.  1057.  S.  C. 
State  V.  Teideman,  4  Strobh.  300; 
State  V.  Williams,  2  Strobh.  229.  Tex. 
Bryan  v.  State,  54  Tex.  Crim.  59,  111 
S.  W.  1035;  McKay  v.  State,  49  Tex. 
Crim.  118,  90  S.  W.  653;  State  v.  Per- 
kins, 45  Tex.  10;  Arcia  v.  Statej  28 
Tex.  App.  198,  12  S.  W.  599.  But  Bee 
Trail  v.  State  (Tex.  Crim.),  57  S.  W. 
92. 

[a]  Ownership  of  an  agent  in 
actual  possession  at  the  time  of  the 
theft,  is  sufficient.  Arcia  v.  State,  28 
Tex.  App.  198,  12  S.  W.  599. 

[b]  Allegation  of  a  special  property 
such  as  that  of  bailee  or  carrier,  is 
sufficient.  Kasle  v.  United  States,  233 
Fed.  878,  147  C.  C.  A.  552;  Brown 
V.  State,  108  Ark.  336,  157  S.  W.  934. 

[c]  Joint  Ownership. — Com.  v.  Ma- 
guire, 108  Mass.  469;  Bryan  v.  State, 
54  Tex.  Crim.  59,  111  S.  W.  1035. 

[d]  Mistakenly  alleging  ownership 
in  consignor  instead  of  in  consignee, 
held  immaterial  error.  Com.  v.  Me- 
Garvey,  158  Ky.  570,  165  S.  W.  973. 

[e]  Ownership  of  partnership  prop- 
eirty  may  be  laid  in  one  of  the  part- 
ners, under  some  statutes.  Coplon  v. 
State  (Ala.  App.),  75  So.  184;  Bryan 
V.  State,  54  Tex.  Crim.  59,  111  S.  W. 
1035. 

17.    Ala. — Mazett  V.   State,  11  Ala. 
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App.  317,  66  So.  871.  Colo.— Millei 
V.  People,  13  Colo.  166,  21  Pae.  1025. 
Fla.— Butler  v.  State,  35  Fla.  246,  17 
So.  551.  111. — People  v.  Krittenbrink, 
269  111.  244,  109  N.  E.  1005.  Mo. 
State  V.  Pollock,  105  Mo.  App.  273, 
79  S.   W.  980. 

[a]  In  the  case  of  a  railroad  com- 
pany, the  term  "railroad  company" 
■sufficiently  alleges  the  corporation. 
Brown  v.  State,  108  Ark.  336,  157  S. 
W.  934.  See  also  State  v.  Wright,  2 
Penne.  (Del.)  228,  45  Atl.  395.  But 
see  12  Standard  Pboc.  374. 

18.  See  generally  12  Standard  Peoc. 
387. 

19.  Ala.— Sellers  v.  State,  49  Ala. 
357;  State  v.  Murphy,  6  Ala.  845.  Fla. 
Gabriel  v.  State,  44  Fla.  57,  32  So. 
779.  Ga.— Brown  v.  State,  116  Ga.  559, 
42  S.  E.  795.  Ky. — Duncan  v.  Com., 
165  Ky.  247,  176  S.  W.  984;  Newton 
V.  Com.,  158  Ky.  4,  164  S.  W.  108. 
Me.— State  v.  Gerrish,  78  Me.  20,  2 
Atl.  129.  Miss.— Wells  v.  State,  90 
Miss.  516,  43  So.  610;  Campbell  v. 
State,  17  So.  441:  Baggett  v.  State, 
69  Miss.  625,  13  So.  816.  Mo. 
State  V.  Satowski,  191  Mo.  635,  90 
S.  W.  435;  State  v.  Koaky,  191  Mo. 
1,  90  S.  W.  454.  Neh.— Korab  v.  State, 
93  Neb.  66,  139  N.  W.  717,  L.  B.  A. 
1915B,  83.  N.  Y.— People  v.  Wiley,  3 
Hill  194;  People  v.  Nussbaum,  87  Misc. 
269,  150  N.  Y.  Supp.  605.  N.  C— State 
V.  Horan,  61  N.  C.  571.  Wash.— State 
V.  Martin,  94  Wlash.  313,  162  Pae. 
358. 

[  a  ]  Baw  Material  and  Manufactured 
Article. — ' '  When  in  its  raw  or  un- 
manufactured state  it  may  be  described 
by  its  name,  and  as  so  much  in  quan- 
tity, weight,  or  measure;  btfl  if  it  be 
worked  up  into  a  specific  article,  and 
remain  so  at  the  time  when  stolen,  it 
must  be  described  by  the  name  by 
which  such  specific  article  is  generally 
known."  State  v.  Horan,  61  N,  C. 
571. 

20.  Oal.— People  v.  Rice,  73  Cal. 
220,  14  Pae.  851.  N.  J.— State  v.  Gar- 
igare,  88  N.  J.  L.  389,  95  Atl.  625. 
R.  1.— State  V.  Watson,  3  E,  I.  114.x 
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as  to  show  that  they  are  of  some  value.^^  Money  may  under  some 
statutes  he  described  as  sueh,^^  but  usually  it  is  necessary,  where 
possible,  to  specify  the  number  and  denomination  of  the  coin  or  cur- 
rency. ^^ 

c.  Knowledge  and  Intent?*  —  Facts  should  be  charged  to  show  that 
accused  when  he  received,^°  or  concealed,^"  the  goods,  had  knowledge 
that  they  were  stolen  and  that  he  acted  with  criminal  intent^'  to  de- 
prive the  OM'ner  thereof,^*  or  for  his  own  gain.^^  A  charge  that  the 
accused  received  the  goods  feloniously  is  sufficient  to  show  knowledge'" 
or  intent.^^ 

C.  Joinder  of  Offenses.  —  Rules  against  duplicity  should  be  ob- 
served in  drawing  the  indictment  or  information.'^  A  charge  of  the 
crime  of  receiving  stolen  goods  may  be    joined    with    larceny''    or 


S.    0.— State    13.    Crawford,    39    S.     C. 
343,  17  S.  B.  799. 
See  12  Standard  Peoc.  393. 

21.  State  V.  Watson,  3  E.  I.  114. 

22.  Stone  v.  Com.,  24  Ky.  L.  Eep. 
10,  67  S.  W.  841;  State  v.  Johnson,  90 
N.  J.  L.  21,  100  Atl.  242. 

23.  Burney  v.  State,  87  Ala.  80,  6 
So.  391;  State  v.  Murphy,  6  Ala. 
845;  Baggett  v.  State,  69  Miss.  625, 
13  So.  816, 

24.  See  generally  12  Standard  Peoc. 
399. 

25.  U.  S.— Bise  v.  United  States,  144 
Fed.  374,  74  C.  C.  A.  1.  Ala.— Ander- 
son V.  State,  130  Ala.  126,  30  So.  375; 
Huggins  V.  State,  41  Ala.  393.  Mass. 
Com.  V.  Lakeman,  5  Gray  82.  Mo. 
State  V.  Mayer,  209  Mo.  391,  107  S.  W. 
1085.  N.  Y.— People  v.  Hartwell,  166 
N.  Y.  361,  59  N.  E.  929.  S.  C— State 
V.  Crawford,  39  S.  C.  343,  17  S.  B. 
799. 

26.  Rowland  v.  State,  140  Ala.  142, 
37  So.  245;  Com.  v.  Kronick,  196  Mass. 
286,  82   N.  B.  39. 

27.  D.  0. — United  States  v.  Lowen- 
stein,  10  Maekey  515.  Neb. — Darrah 
V.  State,  65  Neb.  201,  90  N.  W.  1123. 
S.  C— State  1}.  Crawford,  39  S.  C.  343, 
17  S.  B.  799.  Tenn. — Hurell  v.  State, 
5  Humph.  68. 

28.  Anderson  v.  State,  130  Ala.  126, 
30  So.  375;  Holt  v.  State,  86  Ala.  599, 
5  So.  793;  State  v.  Bills,  118  Ark.  44, 
176  S.  W.  114;  Brown  v.  State,  108 
Ark.  336,  157  S.  W.  934. 

29.  People  v.   Avila,  43   Cal.   196. 
[a]     Either  this  or    the    allegation 

next  preceding  is  sufficient;  the  statute 
does  not  require  both.  People  v.  Avila, 
43  Cal.  196. 

30.  Ala. — Huggins  v.  State,  41  Ala. 
393.     D.  0. — United  States  v.  Lowen- 


stein,  10  Maekey  515.  Ind. — Semon  v. 
State,  158  Ind.  55,  62  N.  B.  625;  Gan- 
dolpho  V.  State,  33  Ind.  439. 

But  compare  Ind. — Pelts  v.  State,  3 
Blackf.  28.  Kan.— State  v.  McLaugh- 
lin, 35  Kan.  650,  12  Pac.  32.  Tex. 
Mooney  v.  State,  73  Tex.  Crim.  121, 
164  S.  W.  828;  and  12  Standard  Peoc. 
399. 

31.  U.  S.— -Bise  v.  United  States,  144 
Fed.  374,  74  C.  C.  A.  1.  Ind.— Gan- 
dolpho  v.-  State,  33  Ind.  439;  Pelts  v. 
State,  3  Blackf.  '28.  La.— State  v. 
Moultrie,  34  La.  Ann.  489;  State  v. 
Allemand,  25  La.  Ann.  525.  Md. — State 
V.  Hodges,  55  Md.  127.  Mo. — State  v. 
Sakowski,  191  Mo.  635,  90  S.  W.  435. 
N.  Y.— People  v.  Weldon,  111  N.^  Y. 
569,  19  N.  E.  279.  Vt.— State  v.  Ban- 
nister, 79  Vt.   524,   65   Atl.   586. 

[a]  For  common  law  form  of  indict- 
ment, see  State  v.  Bannister,  79  "Vt. 
524,  65  Atl.  586. 

32.  State  v.  Kosky,  191  Mo.  1,  90 
S.  W.  454.  See  12  Standard  Peoc. 
499. 

[a]  Charging  the  receipt  on  differ- 
ent occasions  of  different  articles,  is 
bad  for  duplicity.  Smith  v.  State,  59 
Ohio  St.  350,  52  N.  E.  826. 

[b]  A  charge  that  the  goods  of  two 
different  persons  were  received  at  the 
same  time  is  not  duplicitous.  People 
V.  Israel,  269  111.  284,  109  N.  E.  969; 
Smith  V.  State,  59  Ohio  St.  350,  52 
N.  E.  826. 

33.  Ala. — ^Broughton  v.  State,  105 
Ala.  103,  16  So.  912.  Ind.— Maynard 
V.  State,  14  Ind.  427.  La.— State  v. 
Laque,  37  La.  Ann.  853.  Me. — State 
V.  Stimpson,  45  Me.  608;  State  v.  Nel- 
son, 29  Me.  329.  Mo. — State  v.  Rich- 
mond, 186  Mo.  71,  84  S.  W.  880.    Neb. 
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burglary,"*  in  the  same  inSietment  or  information. 

III.  PLEAS. ^'  —  A  plea  of  gnilty  as  to  a  part  only  of  the  stolen 
goods  alleged  to  have  been  received  must  specify  the  character  and 
number  of  the  articles,  rather  than  name  the  value  or  proportionate 
part  thereof.^^ 

IV.  TRIAL.^'  —  A.  IssirES,  Peoop  and  Vaeiance.^*  —  1.  In  Gen- 
eral. —  The  evidence  must  substantially  conform  to  and  support  the 
allegations  of  the  indictment  or  information,^^  a  rule  which  applies 
to  averments  as  to  the  offense  itself,*"  the  venue,*^  the  description  and 
character  of  the  property,*^  the  name  of  the  person  from  whom  re- 
ceived, and  of  the  owner,*^  unless  such  latter  allegations  are  unneces- 


Egan  V.  State,  97  Neb.  73l,  151  N.  W. 
237. 

34.  Parker  ■;;.  People,  13  Colo.  155, 
21  Pac.  1120,  4  L.  B.  A.  803;  Com,  v. 
Darling,  129  Mass.  112. 

35.  See  the  title  "ArraJgnmeut  and 
Plea." 

36.  O'Connell  v.  Com.,  7  Mete. 
(Mass.)   460. 

37.  See  generally  the  title  "Trial." 

38.  See  the  title  "Variance  and 
Failure  of  Proof." 

39.  U.  S. — Naf  tzger  v.  United  States, 
200  Fed.  494,  118  C.  C.  A.  598.  D.  O. 
Gaasenheimer  v.  United  States,  26  App. 
Cas.  432.  N.  Y.— People  v.  Stein,  1 
Park.  Grim.  202. 

[a]  Even  an  unnecessary  allegation 
that  stamps  were  stolen  from  "certain 
post  of&ees  in  the  state  of  Kansas" 
must  be  proven  as  stated.  Naftzger 
V.  United  States,  200  Fed.  494,  118 
C.   C.  A.  598. 

40.  Huggins  v.  State,  41  Ala.  393. 
[a]     Proof  of  concealing   or   aiding 

in  the  concealment,  will  not  support  an 
indictment  for  buying  or  receiving 
stolen  property.  Huggins  v.  State,  41 
Ala.   393. 

41.  State  V.  Pray,  30  Nev.  '206,  94 
Pac.  218. 

[a]  The  Variance  Is  Fatal. — Where 
the  indictment  alleges  that  stolen  prop- 
erty was  received  with  unlawful  in- 
tent in  one  county,  and  the  proof 
shows  that  it  was  so  received  in  a 
different  county.  State  V.  Pray,  30 
Nev.  206,  94  Pac.  218. 

[b]  Proof  of  receiving  burglarized 
goods  will  sustain  an  allegation  that 
they  were  stolen.  People  v.  Day,  30 
Cal.  App.  762,  159  Pac.  457;  State  v. 
Turner,  19  Iowa  144. 

42.  Fla.— Gabriel  v.  State,  44  Fla. 
57,  32  So.  779.  ill.— People  v.  Kritten- 
brink,  269  111.  244,  109  N.  E.  1005. 
Mass.— Com.   V.    Campbell,     103    Mass. 
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436.  Mo. — State  v.  Levikow,  192  S. 
W.  416.  N.  Y.— People  v.  Wiley,  3  Hill 
194.  Tex.— Sands  v.  State,  30  Tex. 
App.  578,  18  S.  W.  86. 

[a]  Proof  of  any  one  of  a  number 
of  articles  averred  to  have  been  stolen, 

I  sufficient.  Ala. — State  d,  Murphy,  6 
Ala.  845.     Cal. — People  v.  Fitzpatrick, 

;  80  Cal.  538,  22  Pac.  215.     111.— People 

I  V.  ■  Buckman,    279    111.    348,    116   N.   E. 

i  835.  N.  Y.— People  v.  Wiley,  3  Hill 
194.  Pa. — Com.  v.  Johnson,  133  Pa. 
293,  19  Atl.  402. 

[b]  Proof  of  receiving  embezzled 
goods  is  not  sufficient  under  a  charge 
of  receiving  stolen  goods  where  they 
are  distinct  offenses.  Com.  v.  King, 
9  Cush.  (Mass.)  284;  State  v.  Gennusa, 
258  Mo..  273,  167  S.  W.  439. 

43.  Del. — State  v.  Wright,  2  Penne. 
228,  45  Atl.  395.  111.— People  v.  Fryer, 
266  111.  216,  107  N.  E.  134;  Huggins 
V.  People,  135  111.  243,  25  N.  E.  1002, 
25  Am.  St.  Rep.  357.  Ind. — Semon  v. 
State,  158  Ind.  55,  62  N.  E.  625.  Mass. 
Com.  V.  Billings,  167  Mass.  283,  45 
N.  E.  910.  Mo.— State  v.  Winer,  263 
Mo.  356,  172  S.  W.  355.  Tenn.— Brooks 
V.  State,  5  Baxt.  607.  Tex. — Bryan  v. 
State,  54  Tex.  Crim.  59,  111  S.  W. 
1035;  McKay  v.  State,  49  Tex.  Crim. 
118,  90  S.  W.  653;  Henniugberg  v. 
State  (Tex.  Crim.),  72  S.  W.  175;  Mose- 
ley  V.  State,  36  Tex.  Crim.  578,  37 
S.  W.  736,  38  S.  W.  197. 

[a]  A  variance  in  the  spelling  of 
the  surname  of  the  owner  is  immaterial 
when  the  two  names  are  idem  sonans. 
Coplon  V.  State  (Ala.  App.),  75  So. 
184;  Eeyes  v.  State  (Tex.  Crim.),  196 
S.  W.  532. 

[b]  Diligence  To  Ascertain  Name. 
In  a  trial  for  receiving  stolen  goods, 
under  an  indictment  averring  that  the 
name  of  the  thief  was  unknown  to 
the  grand  jury,  it  mu'st  be  made  to 
appear  that  reasonable   diligence  wag 
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sary  and  immaterial.''* 

2.  Proof  of  One  Charge  Only.  —  Under  an  indictment  charging 
receiving,  concealing,  and  aiding  in  concealing  stolen  property,  proof 
of  either  will  sustain  a  conviction,*'  and  where  one  count  charges 
larceny  and  another  count  charges  receiving  stolen  goods,  proof  of 
either  will  warrant  a  conviction  thereunder.*" 

B.  Election  of  Offenses.*^  —  Under  a  statute  authorizing  the 
joinder  in  one  indictment  of  counts  of  larceny  and  receiving  stolen 
goods,  the  prosecutrix  need  not  elect  which  count  it  will  rely  on  for 
a  conviction,*'  and  the  same  rule  obtains  where  the  accused  is  charged 
in  different  counts  with  bringing  stolen  goods  into  the  state.** 

C.  Instructions.  —  The  court  should  in  a  proper  case  direct  a 
verdict  of  acquittal.'"  In  accordance  with  the  general  rules  elsewhere 
treated,'^  it  is  necessary  to  properly  instruct  the  jury  as  to  the  law'^ 


used  to  ascertain  his  name.     Foster  v. 
State,  106  Ind.  272,  6  N.  E.  641. 

[e]  If  it  is  alleged  that  the  name 
of  such  person  is  unknown,  and  the 
proof  shows  that  it  was  known,  or 
could  have  been  known  with  the  slight- 
est diligence,  to  the  grand  jury  or 
prosecuting  attorney,  the  variance  is 
fatal.  Sault  v.  People,  3  Colo.  App. 
502,  34  Pac.  263;  McKay  v.  State,  49 
Tex.  Crim.  118,  90  S.  W.  653.  '  See 
also  Jorasco  v.  State,  6  Tex.  App. 
238. 

[d]  Where  ownership  alleged  in  a 
corporation  and  the  proof  shows  it  to 
be  in  an  individual,  the  variance  is 
fatal,  even  where  the  name  of  the  cor- 
poration and  that  of  the  individual  are 
one  and  the  same.  Aldrieh  v.  People, 
225  ni.  610,  80  N.  E.  320. 

[e]  Ownership  laid  in  a  certain 
"railroad"  company  is  sustained  by 
evidence  which  shows  such  owner  to 
be  a  "railway"  company.  Brown  v. 
State,  108  Ark.  336,  157  S.  W.  934. 

44.  People  v.  Clausen,  120  Cal.  381, 
52  Pac.  658;  Semon  v.  State,  158  Ind. 
55,  62  N.  E.  625. 

45.  17.  S. — United  States  v.  Mont- 
gomery, 3  Sawy.  544,  26  Fed.  Cas.  No. 
15,800.  Mass. — Stevens  v.  Com.,  6 
Mete.  241.  N.  M. — Territory  v.  Neath- 
erlin,  13  N.  M.  491,  85  Pac.  1044.  Tex. 
Cuilla  V.  State  (Tex.  Crim.),  187  S.  W. 
210. 

46.  Maynard  v.  State,  14  Ind.  427; 
State  v..  Nelson,  29  Me.  329. 

47.  See   12   Standard  Proc.   670. 

48.  Ark. — Brown  v.  State,  108  Ark. 
336,  157  S.  W.  934.  Ind.— Gandolpho 
V.  State,  33  Ind.  439.  R.  I.— State  v. 
Hazard,  2  E.  I.  474,  60  Am.  Dec.  96. 
S.  C— State  V.  Crawford,  39  S.  C.  343, 


17   S.   E.   799.     Tex. — Bonner  v.  State 
(Tex.  Crim.),  32  S.  W.  1043. 

49.  Zweig  V.  State,  74  Tex.  Crim. 
306,  171  S.  W.  747. 

50.  See   the   title    "Verdict." 

[a]  Where  no  evidence  of  the  cor- 
pus delicti  is  adduced,  it  is  reversible 
error  for  the  court  to  refuse  defend- 
ant's written  request  for  an  affirmative 
charge.  James  v.  State  (Ala.  App.), 
74  So.  395. 

[b]  Where  possession  of  the  alleged 
owner  not  shown.  Wade  v.  State,  14 
Ala.  130,  72  So.  269. 

51.  See  the  title  "Instructions." 

52.  Ala.— Oddo  v.  State,  152  Ala. 
51,  44  So.  646.  Idaho.— State  v.  Janks, 
26  Idaho  567,  144  Pac.  779.  Tex. 
Bargna  v.  State  (Tex.  Crim.),  68  S.  W. 
997. 

[a]  An  instruction  as  to  guilty 
knowledge  of  the  accused  should  make 
it  clear  to  the  jury  that,  before  a  con- 
viction is  authorized,  the  guilty  knowl- 
edge contemplated  by  law  must  have 
been  present  in  the  mind  of  accused 
at  the  time  he  committed  the  act  of 
receiving  or  concealing,  as  the  case 
may  be.  Cal. — People  v.  Levison,  16 
Cal.  98,  76  Am.  Dec.  505.  D.  0. 
Gassenheimer  v.  United  States,  26  App. 
Cas.  432.  Fla. — Revels  v.  State,  68  Fla. 
74,  66  So.  422.  111.— People  v.  Schall- 
man;  273  111.  564,  113  N.  B.  113;  Cohn 
V.  People,  197  111.  482,  64  N.  E.  306. 
Ind. — Robinson  v.  State,  84  Ind.  452. 
N.  Y. — People  v.  Markus,  168  App. 
Div.  184,  153  N.  Y.  Supp.  237.  Tex. 
Meek  v.  State,  71  Tex.  Crim.  433,  160 
S.  W.  698.  Vt.— State  v.  Alport,  88 
Vt.  191,  92  Atl.  32.  Wash.— .State  v. 
Rubemstein,  69  Wash.  38,  124  Pac. 
133. 
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applicable  to  the  case,  and  the  burden  of  proof.^^  As  in  other  criminal 
cases  the  instruction  should  be  hypothetical  instead  of  assigning  a  con- 
clusive effect  to  circumstances  or  assuming  that  they  are  proven.^* 
The  refusal  of  an  instruction  is  harmless  error  where  the  jury  found 
a  state  of  facts  to  which  it  would  have  been  inapplicable,'^  or  where 
the  substance  of  the  requested  instruction  is  contained  in  other  in- 
structions given.'" 

D.  Verdict.'^  —  1.  In  General.  —  While  all  reasonable  intend- 
ments will  be  indulged  in  support  of  a  verdict,''^  one  which  fails  to 
express  an  intention  to  find  upon  the  elements  of  the  offense  as 
charged,  is  insufficient  to  support  a  conviction  f^  a  verdict  which  finds 
a  defendant  guilty  of  robbery  and  of  receiving  stolen  goods,  where 
but  a  single  transaction  is  involved,  cannot  stand.""  A  general  verdict 
implies  conclusively  that  the  proof  was  complete,*^  and  will  be  sus- 


[b]  Instructions  As  To  Intent. 
United  States  v.  Lowenstein,  10  Maokey 
(D.  C.)  515;  Com.  V.  Ejronickj  196 
Mass.  286,  82  N.  B.  39. 

53.  Revels  v.  State,  68  Fla.  74,  66 
So.  422;  State  v.  Janks,  26  Idaho  567, 
144  Pac.  779. 

[a]  Explaining  Possession  of  Stolen 
Goods. — An  instruction  that  if  stolen 
property  is  found  in  the  possession  of 
a  party  soon  after  it  is  stolen,  and 
he  fails  to  make  some  reasonable  and 
satisfactory  account  of  how  he  came 
by  it,  the  jury  are  warranted  in  find- 
ing him  guilty,  is  erroneous.  Revels 
V.  State,  68  Fla.  74,  66   So.  422. 

[b]  An  instruction  that  guilty 
knowledge  is  a  conclusion  to  be  drawn 
from  all  the  facts  and  circumstances 
of  the  case,  and  that  if  the  jury  are 
satisfied  from  the  facts  and  circum- 
stances that  defendant  received  the 
stolen  goods  when  he  had  knowledge 
or  good  reason  to  believe  that  they 
were  stolen,  they  should  find  him 
guilty,  is  erroneous.  Drummond  v. 
State,  103  Miss.  221,  60  So.  138. 

54.  Oal. — People  v.  Levison,  16  Cal. 
98,  76  Am.  Dec.  505.  Idaho. — State 
V.  Janks,  26  Idaho  567,  144  Pac.  779. 
Ind. — Robinson  v.  State,  84  Ind.  452. 

[a]  An  instruction  that  unexplained 
possession  by  the  accused  of  recently 
stolen  goods  is  prima  facie  evidence 
tending  to  establish  the  guilt  of  one 
accused  of  receiving  stolen  property  is 
not  erroneous.  Sons  v.  State,  116  Ark. 
357,  172  S.  W.  1029. 

55.  Baker  v.  State,  58  Ark.  513,  25 
S.  W.  603. 

56.  111. — Delahoyde  v.  People,  212 
111.  554j  72  N.  E.  732.  Mass.— Com. 
V.  Phelps,  192  Mass.  591,  78  N.  E.  741. 
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Mo.— State  v.  Smith,  250  Mo.  350,  157 
S.  W.  319;  State  v.  Weinberg,  245 
Mo.  564,  150  S.  W,  1069.  Tex.— Zweig 
V.  State,  74  Tex.  Grim.  306,  171  S.  W. 
747. 

57.  See  generally  the  title  "Ver- 
dict." 

58.  Fla.— O'Neal  v.  State,  54  Ela. 
96,  44  So.  940.  111.— People  v.  Buck- 
man,  279  111.  348,  116  N.  E,  835.  Mo. 
State  V.  Simenson,  263  Mo.  264,  172 
S.  W.  601;  State  v.  Fink,  186  Mo. 
50,  84  S.   W.  921. 

59.  Cal.— People  v.  Tilley,  135  Cal. 
61,  67  Pac.  42.     Fla.— O'Neal  v.  State, 

54  Fla.  96,  44  So.  940;  Harris  v.  State, 
53  Fla.  37,  43  So.  311.  Ga.— 0 'Connell 
V.  State,  55  Ga.  191.  La.— State  v. 
Burdon,  38  La.  Ann.  357.  N.  Y.— Miller 
V.  People,  25  Hun  473.  N.  C. — State 
V.  Whitaker,  89  N.  C.  472. 

[a]  "Guilty  of  receiving  stolen 
property,"  is  a  form  of  verdict  which 
fails  to  respond  to  two  important  ele- 
ments of  the  crime  charged,  namely, 
guilty  knowledge,  and  fraudulent  in- 
tent, and  is  therefore  insufficient.  Cal. 
People  V.  Tilley,  135  Cal.  61,  67  Pac. 
42.  Fla.— O'Neal  v.  State,  54  Fla.  96, 
44   So.   940.     Ga.—0 'Connell   v.   Statt,, 

55  Ga.  191.  La. — State  v.  Burdon,  38 
La.  Ann.  357.  N.  Y. — Miller  v.  People, 
25  Hun  473.  N.  C— State  v.  Whitaker, 
89  N.  C.  472. 

[b]  The  value  of  the  property  should 
be  found  where  the  grade  of  the  of- 
fense is  determined  thereby.  Thomp- 
son V.  People,  125  111.  256,  17  N.  E. 
749;  Tobin  v.  People,  104  111.  565. 

60.  Tobin  v.  People,  104  111.  565. 

61.  State  V.  GerrM,  78  Me.  20,  2 
Atl.  129. 

[a]     Equivalent  to  General  Verdict. 
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tained  if  there  is  any  substantial  evidence  to  support  it.'"' 

2.  Separate  Conviction  Under  Joint  Indictment.  —  Where  several 
persons  are  jointly  indicted  for  a  joint  act  of  receiving,  one  of  them 
may  be  found  guilty  of  a  separate  receiving,  and  the  others  ac- 
quitted,^' or  all  who  have  received  the  stolen  or  embezzled  property 
may  be  convicted  upon  the  joint  indictment,  though  the  receiving  was 
at  different  times  and  places  and  although  all  the  defendants  were 
not  present.'*  Where  several  persons  are  jointly  indicted  for  burglary 
and  larceny,  with  a  count  also  for  receiving  stolen  property,  one  may 
be  found  guilty  of  receiving  stolen  goods.  While  the  others  are  con- 
victed of  burglary,*"  and  similarly,  where  several  are  jointly  in- 
dicted, some  with  intent  to  steal,  and  others  with  receiving  stolen 
property,  all  may  be  convicted.'* 


On  the  trial  of  an  indictment  charging 
defendant  with  receiving,  concealing 
and  aiding  in  concealing  stolen  prop- 
erty, a  verdict  finding  defendant  guilty 
of  aiding  in  concealing  the  stolen 
property  mentioned  in  the  indictment, 
as  charged  therein,  is  equivalent  to 
a  general  verdict  of  guilty.  State  v. 
Turner,  19  Iowa  144. 

62.  Mass. — Stevens  v.  Com.,  6  Mete. 
241.  N.  M. — Territory  v.  Neafherlin, 
13  N.  M.  491,  85  Pac.  1044.  Ohio. 
Krause  v.  State,  23  Ohio  Cir.  (N.  S.) 
558.  Pa. — Com.  v.  Johnson,  133  Pa. 
293,  19  Atl.  402.  Tenn. — ^Eice  v.  State, 
3  Heisk.  215.  Utah. — ^People  v.  Gough, 
2  Utah  70.  Wash. — State  v.  Druxin- 
man,  34  Waah.  257,  78  Pac.  814. 

[a]  That  the  penalty  is  fixed  by 
the  verdict  will  not  vitiate  it.  Moss 
17.  State  (Ala.),  39  So.  830. 

63.  V.  S. — ^United  States  v.  Mont- 
gomery, 3  Sawy.  544,  26  Fed.  Cas.  No. 
15,800.  Mass.— Com.  v.  Billings,  167 
Mass.  283,  45  N.  E.  910;  Com.  v.  Slate, 
11   Gray  60.     Mo.— State  v.  Smith,  37 


Mo.   58.     N.   Y.— People    v.    Stein,    1 
Park.   Grim.   202. 

Contra,  Wheeler  v.  State,  70  Miss. 
265,  24  So.  310. 

64.  People  v.  Stein,  1  Park.  Crim. 
(N.   Y.)    202. 

[a]  But  see  Smith  v.  State,  59  Ohio 
St.  350,  52  N.  B.  826,  holding  that 
receiving  or  concealing  different 
articles  of  property  at  different  times 
and  on  separate  occasions,  constitute 
distinct  offenses  and  cannot  he  prose- 
cuted as  one  crime,  though  all  the 
property  be  thereafter  found  in  the 
possession  of  defendant  at  one  time 
and  place;  and  a  conviction  based  on 
the  aggregate  value  of  all  the  prop- 
erty cannot  be  sustained,  if  the  value 
of  one  lot  is  insufficient  therefor. 

65.  Thompson  v.  People,  125  111.  256, 
17  N.  E.  749;  Ohatterton  v.  People,  15 
Abb.  Pr.  (N.  Y.)  147,  onemUng  1 
Park.  Crim.  564.    See  -supra,  II,  C. 

See  the  title  "Indictment  and  In- 
formatidh,"  12  Standard  Proc.  534. 

66.  Eex  V.  Wheeler,  7  Car.  &  P.  170, 
32  B.  C.  L.  556. 


RECITALS.  —  See  Inducement;  Pleading. 
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CBOSS-BEFEBENCES: 


Appeal  Bonds ; 
Arrest  in  Civil  Cases; 
Bonds ; 

Deposit  in  Court; 
Forthcoming  Bonds; 
Habeas  Carpus; 


Justices  of  the  Peace ; 
Justification  of  Sureties; 
Ne  Exeat; 
Security  for  Costs ; 
Security  To  Keep  the  Peace; 
Witnesses. 


Bail  in  admiralty,  see  1  Standard  Proc.  505,  511. 

Bail  as  affected  by  certificate  of  probable  cause,  see  the  title  "Cer- 
tificate of  Probable  Cause." 

Eecognizances  on  appeal  in  criminal  eases,  see  the  title  "Review." 

For  forms,  see  9  Standard  Proc.  1032,  et  seq. 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

I.  DEFINITIONS  AND  GENERAL  STATEMENT.  —  The  term 
"bail"  is  used  in  two  or  three  senses:  first  as  meaning  to  deliver  a 
person,  in  custody,  to  his  sureties  upon  their  giving,  together  with 
himself,  security  for  his  appearance,  or  for  satisfaction  of  judgment,^ 
and  second,  as  meaning  the  sureties.^  Occasionally  the  term  is  used 
to  denote  the  undertaking,  though  this  is  generally  called  the  "bail 
bond"  or  "recognizance."^  Admission  to  bail  is  an  order  of  a  com- 
petent court  or  magistrate  that  a  defendant  be  discharged  from  cus- 
tody on  bail.*  Bail  may  be  taken  by  recognizance,®  or  by  bond,*  or 
under  statute  by  money  deposited  in  lieu  thereof.^ 

A  recognizance  is  an  obligation  of  record  entered  into  before  some 
court  of  record,  or  magistrate  duly  authorized,  binding  a  party  under 
penalty  to  do  a  particular  act,  as  to  keep  the  peace  or  appear  and 
answer  to  an  accusation.® 


1.  Ala. — ^Bearden  v.  State,  89  Ala. 
21,  7  So.  755.  111.— Jack  v.  People,  19 
111.  57.  la. — State  v.  Sandy,  138  Iowa 
580,  116  N.  W.  599.  Kan.— Jm  ,r.e  Sie- 
bert,  61  Kan.  112,  116,  58  Pae.  971. 
S.  D.— State  v.  Western  Sur.  Co.,  26 
S.  D.  170,  128  N.  W.  173.  Utah.— State 
V.  Davis,  27  Utah  368,  75  Pac.  857. 
Vt.— State  V.  Dwyer,  70  Vt.  96,  39  Atl. 
629. 

2.  Ala. — Hammons  v.  State,  59  Ala. 
164,  31  Am.  Rep.  13.  HI.— Whipple 
V.  People,  40  111.  App.  301.  la. — Ram- 
sey V.  Coolbaugh,  13  Iowa  164.  N.  Y. 
Toles  V.  Adee,  84  N.  T.  222,  239.  S.  D. 
State  V.  Western  Sur.  Co.,  26  S.  D. 
170,  128  N.  W.  173.  Tex.— Cooper  v. 
State,  5  Tex.  App.  215,  32  Am.  Rep. 
571.  Utah.— State  v.  Davis,  27  Utah 
368,  75  Pac.  857. 

3.  Ramsey  v.  Coolbaugh,  13  Iowa 
164 
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4.  Kirby's  Ark.  Dig.,  §2158. 

5.  State  V.  Wilson,  265  Mo.  1,  175 
S.  W.  603;  Swan  v.  United  States,  3 
Wyo.   151,   157,   9   Pac.    931. 

6.  State  V.  Wilson,  265  Mo.  1,  175 
S.  W.  603;  Swan  v.  United  States,  3 
Wyo.  151,  157,  9  Pac.  931. 

7.  See  generally  the  statutes  and 
N.  0.— State  v.  Mitchell,  151  N.  C.  716, 
66  S.  B.  202.  N.  D.— Smith  v.  Barnes 
Co.,  32  N.  D.  4,  152  N.  W.  674.  Okla. 
State  ex  ret  Hankin  v.  Holt,  42  Okla. 
472,  141  Pac.  969. 

8.  Colo. — Tanquary  v.  People,  25 
Colo.  App.  531,  538,  139  Pap.  1118. 
111. — People  V.  Barrett,  202  111.  287,  67 
N.  E.  23,  95  Am.  St.  Rep.  230,  63  L. 
R.  A.  82.  Mo.— State  v.  Wilson,  265 
Mo.  1,  175  S.  W.  603.  N.  M.— Brooks 
V.  United  States,  6  N.  M.  72,  27  Pac. 
311.  N.  y.— People  v.  Kane,  4  Den. 
530.     Tex.— Wright  v.  State,  22   Tm. 


RECOGNIZANCES  AND  BAIL 


453 


A  bail  bond  is  an  obligation  under  seal,  signed  by  the  party  giving 
the  same  with  one  or  more  sureties,  under  a  penalty  conditioned  to 
appear  or  to  appear  and  abide  judgment.' 

Kinds  of  Bail.  —  In  civil  actions  at  common  law  bail  was  of  two 
kinds,  bail  below,  often  called  bail  to  the  sheriff,  common  bail,  or  ap- 
pearance bail,  and  bail  above,  or  bail  to  the  action,  or  special  bail 
as  it  is  often  called.  The  former  consists  of  security  to  the  sheriff 
conditioned  that  the  defendant  shall  appear  and  answer  the  plaintiff 
in  the  action  and  put  in  special  bail;  the  latter  that  he  shall  abide 
final  judgment  therein,  or  render  his  body  in  execution.^"  Under 
statutes  the  bail  given  often  partakes  of  the  character  of  both  bail 
below  and  bail  above.^^    But  this  is  not  universally  true.^^ 

II,  ADMISSION  TO  BAIL.  —  A.  Jurisdiction  and  Authoritt. 
1.  Generally.  —  The  power  to  admit  to  bail  is  an  incident  to  the 
power  to  hear  and  determine,^^ ,  or  to  commit,^*  and  courts  or  magis- 
trates having  that  power  may  admit  to  bail.^^     Either  the  court  or 


App.  670,  3  S.  W.  346.  W.  Va.— State 
V.  Dorr,  59  W.  Va.  188,  191,  53  S.  E. 
120,  115  Am.  St.  Eep.  915,  5  L.  E.  A. 
(N.  S.)  402,  8  Ann.  Gas.  1016.  Wyo. 
Swan  V.  United  States,  3  Wyo.  151, 
157,  9  Pac.  931. 

■9.  State  V.  Wilson,  265  Mo,  1,  175 
S.  W.  603;  Swan  v.  United  States,  3 
Wyo.  151,  158,  9  Pac.  931. 

[a]  Bond  and  Recognizance  Distin- 
guished.— (1)  A  recognizance  is  an 
acinowledgment  of  a  debt  already  due, 
while  a  bail  bond  is  the  creation  of  a 
new  debt  not  of  record.  N.  Y. — People 
V.  Kane,  4  Den.  530.  Tex. — Lawton  v. 
State,  5  Tex.  270.  W.  Va.— State  v. 
Dorr,  59  W.  Va.  188,  53  S.  E.  120,  115 
Am.  St.  Rep.  915,  5  Jj.  K.  A.  (N.  S.) 
402,  8  Ann.  Cais.  1016.  Wyo. — Swan 
V.  United  States,  3  Wyo.  151,  158, 
9  Pac.  931.  (2)  A  bond  is  always 
sealed  by  the  obligor  but  a  recog- 
nizance need  not  be.  Ewing  v.  United 
States,  240  Fed.  241,  153  C.  0.  A.  167; 
People  V.  Kane,  4  Den.  (N.  Y.)  530, 
543.  (3)  A  bail-bond  is  taken  out  of 
court  in  vacation  and  a  recognizance 
is  taken  in  open  court.  Cole  v.  War- 
ner,  93   Tenn.   155,   23   S.   W.   110. 

10.  Heustis  V.  Eivers,  103  Mass. 
398;  Keerle  v.  Norris,  2  Va.  Gas.  (4 
Va.)  217.     See  infra,  IT,  B,  1. 

[a]  Special  bail  does  not  include 
delivery  bonds  or  bonds  for  the  forth- 
coming of  attached  property.  Eamsey 
V.  Coolbaugh,  13  Iowa  164. 

[b]  Becognizances  or  bail  in  crim- 
inal cases  are  not  embraced  within  the 
term  "special  bail."  Jack  v.  People, 
19  111.  57. 

11.  Mass. — Heustis    v.    Eivers,    103 


Mass.  398.  N.  H. — Jacobs  v.  Stevens, 
57  N.  H.  610.  N.  Y.— Toles  v.  Adee, 
84  N.  Y.  222.  Vt.— Darling  v.  Cutting, 
57  Vt.  218. 

12.  Connecticut,  Delaware  and  Mich- 
igan, for  example,  still  follow  the  com- 
mon law. 

13.  Colo. — ^Bottom  v.  People,  164 
Pac.  697.  N.  Y.— People  v.  Van  Home, 
8  Barb.  158;  People  v.  Shattuck,  6 
Abb.  N.  Gas.  23.  N.  C.-— State  v. 
Edney,  20  N.  C.  513.  Vt.— Treasurer 
of  Vermont  v.  Eolfe,  15  Vt.  9;  Young 
V.  Shaw,  1  D.  Chip.  224.  W.  Va. 
Ex  parte  Doyle,  62  W.  Va.  280,  57 
S.  E.  824. 

[a]  Courts  have  inherent  power  to 
take  bail  in  criminal  cases.  Territory 
ex  rel.  Thacker  v.  Eeynolds,  15  Okla. 
185,  186,  82  Pad.  574. 

14.  State  V.  Wofford,  10  Smed.  & 
M.  626;  Tyler  v.  Greenlaw,  5  Eand. 
(26  Va.)  711. 

[a]  Power  depends  on  a  valid  or- 
der of  commitment  previously  entered. 
Malheur  Co.  v.  Carter,  52i  Ore.  616,  98 
Pac.  489. 

15.  U.  S. — ^United  States  v.  Evans, 
2  Fed.  147.  Okla. — Shriver  v.  State, 
37  Okla.  507,  122  Pac.  160.  S.  C. 
State  V.  Edens,  88  S.  C.  302,  70  S.  E. 
609.  Tex.— Thomas  v.  State,  12  Tex. 
App.  416. 

[a]  Pending  Preliminary  Examina- 
tion.— (1)  Under  some  statutes,  a  com- 
mitting magistrate  has  no  power  to  al- 
low the  accused  to  give  bail,  while 
the  preliminary  examination  is  pend- 
ing (State  V.  Bartlett,  70  Minn.  199, 
72  N.  W.  1067;  State  V.  Jones,  100 
N.   C.    438,    6   S.   B.    655),   unless    (2) 
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judge  may  admit  to  bail.^°  An  application  for  admission  to  bail  after 
conviction  and  pending  appeal  should  be  made  to  the  judge  who  tried 
the  case.^'^  A  person  regularly  committed  with  a  view  to  prosecution 
in  the  federal  courts  for  a  federal  offense  will  not  be  admitted  to 
bail  by  a  state  judge.^' 

2.  Court  of  Record.  —  Generally  a  court  of  record  having  juris- 
diction may  admit  to  bail.^' 

3.  Judges  of  Appellate  Courts.  —  While  judges  of  appellate  courts 
usually  have  power  to  admit  to  bail  in  certain  cases, ^^  this  is  generally 
regulated  by^  statute.^^  Applications  for  admission  to  bail  pending 
appeals  in  criminal  cases  should  not  be  made  to  the  appellate  court 
in  the  first  instanee,^^  though  some  statutes  authorize  the  petition  to 
be  filed  either  in  the  trial  or  the  appellate  court.^' 

4.  Justices  of  the  Peace.  —  Where  a  justice  of  the  peace  has  power 
to  act  as  examining  magistrate  and  to  commit,  he  may  admit  to  bail,^* 


the  examination  is  lawfully  continued. 
United  States  v.  Harden,  10  Fed.  802, 
i  Hughes  455. 

[b]  A  person  accused  of  a  felony 
may  be  admitted  to  bail  by  a  magis- 
tra.te.  E^  parte  Evans  (Tex.  Crim.), 
195  S.  W.   861. 

16.  State  V.  Vette,  179  Mo.  408,  78 
S.  "W.  603;  State  v.  Zwifle,  22  Mo.  467. 
And  see  16  Standard  Peoc.  620,  note 
79. 

[a]  In  Ohio  see  Powell  v.  State,  15 
Ohio  579. 

Admitting  to  bail  in  vacation,  see 
16  Standard  Proc.  620. 

17.  Ariz. — In  re  Welisch,  18  Ariz. 
517,  163  Pac.  264;  Jung  Goon  Jow 
V.  United  States,  13  Ariz.  255,  108  Pac. 
490,  31  L.  E.  A.  (N.  S.)  1091.  Cal. 
Ex  parte  Turner,  112  Cal.  627,  45  Pac. 
571;  People  v.  January,  70  Cal.  34,  11 
Pac.  326;  In  the  Matter  of  Preoiado, 
30  Cal.  App.  323,  158  Pac.  1063.  Miss. 
Marley  v.  State,  109  Miss.  169,  68  So. 
75,  770;  Ex  parte  Atkinson,  101  Miss. 
744,  58  So.  215.  Okla.— Ea;  parte  Nel- 
son, 13  Okla.  Crim.  80,  161  Pac.  1176. 

[a]  But  a  federal  court  which  dis- 
charged a  writ  of  habeas  corpus  can- 
not admit  the  defendant  to  bail  pend- 
ing an  appeal  therefrom.  Ex  parte 
Eonehi,  165  Fed.  558.  Compare  Ex  parte 
Green,  165  Fed.  557! 

18.  Ex  parte  Pool^  2  Va.  Cas.  (4 
Va.)    276. 

19.  See  the  constitutions  and  stat- 
utes of  the  several  states  and  the  fol- 
lowing: Ga.— Corbett  v.  State,  24  Ga. 
391.  Ind.— Saxton  v.  State,  8  Blaokf. 
200.  Kan.— State  v.  Davis,  26  Kan. 
205.  Ky. — Bowman  v.  Com.,  14  B. 
Mon.   390.     La.— State    ex    ret    Atty. 
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Gen.  V.  Eecorder,  45  La.  Ann.  309,  12 
So.  142.  Mo.— State  v.  Woolery,  39 
Mo.  525.  N.  IJ.— State  v.  McNab,  20 
N".  H.  160.  Tex.— Cline  v.  State,  34 
^'ex.  98.  Va.— Com.  v.  Semmes,  11 
Leigh  (38  Va.)  665. 

[a]  Probate  court  may  admit  to 
bail  when  the  justice  of  the  peace  is 
absent.  State  v.  Wilson,  265  Mo.  1, 
175  S.  W.  603. 

[b]  County  Court. — People  «.  Toung- 
berg,  53  Colo.  322,  124  Pac.  745. 

20.  Ex  parte  Tayloe,  5  Cow.  (N.  Y.) 
39;  Ex  parte  Burton,  13  Okla.  Crim. 
280,  164  Pac.  135,  after  appeal  per- 
fected. 

[a]  If  testimony  is  to  be  heard  on 
the  application,  it  should  be  made  to 
the  superior  court  or  judge  instead  of 
to  the  appellate  court.  Ex  parte  Cur- 
tis, 92  Gal.  188,  28  Pac.  223. 

21.  See  the  constitutions  and  stat- 
utes and  the  following:  Ark. — Ex  parte 
Kittrel,  20  Ark.  499.  lixi.—Ex  parte 
Huffman,  181  Ind.  241,  104  N.  E.  511, 
the  isupreme  court  has  only  such  power 
as  is  conferred  by  statute.  La. — State 
V.  Aucoin,  47  La.  Ann.  1677,  18  So. 
709;  State  v.  Duson,  36  La.  Ann.  855. 
Mich. — People  v.  McKinney,  9  Mich. 
444.  Tenn. — Holcomb  v.  State,  6  Lea 
66S. 

22.  See  supra,  II,  I. 

23.  Ex  parte  Huffman,  181  Ind.  241, 
104  N.  E.  511.  See  E'x  parte  Byrd,  172 
Ala.  179,  55  So.  203,  construing  stat- 
ute. 

[a]  But  where  an  application  Is 
made  to  lower  court,  an  application 
cannot  be  presented  to  the  appellate 
court  except  by  appeal.  Boos  v.  State, 
175  Ind.   389,  94  N.  E.  401. 

24.  Colo.— Haney  v.  People,  12  Colo. 
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but  if  the  power  to  take  bail  be  limited  by  statute,  a  justice  of  the 
peace  can  only  act  within  the  limitations  laid  down.^* 

In  cases  of  felony  a  justice  of  the  peace  cannot  admit  to  bail,  accord- 
ing to  some  authorities,^®  though  some  statutes  permit  him  to  do  so 
under  certain  circumstances. ''' 

5.  Commissioners.  —  In  some  states  court  commissioners  are  given 
power  to  admit  to  bail,^^  and  United  States'  commissioners  are  given 
power  to  act  in  this  regard,^'  but  they  have  no  greater  power  than 
state  magistrates  of  the  state  in  which  they  are  located.'" 

6.  Clerks  and  Sheriffs.  —  Neither  the  clerk  of  the  court,'^  nor  the 


345,  21  Pae.  39.  Conn. — Sturges  v. 
Sherwood,  15  Conn.  149;  Darling  v. 
Hubbell,  9  Conn.  350.  111.— McFarlan 
V.  People,  13  111.  9.  Ind, — Holtzclaw 
V.  State,  4  Ind.  597.  Mo. — State  v. 
Eandolph,  22  Mo.  474.  N.  Y.— People 
V.  Brown,  23  Wend.  47;  People  v. 
Mack,  1  Park.  Cr.  567;  St.  Lawrence 
Co.  V.  Goldberg,  175  App.  Div.  88,  158 
N.  Y.  Supp.  146,  161  N.  Y.  Supp. 
641.  N.  C.  —  State  v.  Jones,  100 
N.  C.  438,  6  S.  E.  655;  State  v.  Hill, 
25  N.  C.  398.  Vt.— State  Treasurer  v. 
Bice,  11   Vt.   339. 

25.  Ark. — Thomm  v.  State,  35  Ark. 
327.  la. — State  v.  Hufford,  28  Iowa 
391.  Ky. — Hostetter  v.  Com.,  12  B. 
Mon.  1.  La. — State  v.  Toups,  44  La. 
Ann.  905,  11  So.  528;  State  v.  Whitaker, 
19  La.  Ann.  142.  Me. — State  v.  Wor- 
mell,  33  Me.  200;  Dodge  v.  Kellock, 
13  Me.  136;  State  v.  Smith,  2  Greenl. 
62.  Mass. — Com.  v.  Cheney,  6  Mass. 
347;  Knowles  v.  Davis,  2  Atl.  61.  S.  0. 
Barton  v.  Keith,  2  Hill  537.  W.  Va. 
Stale  V.  TdcCown,  24  W.   Va.   625. 

26.  U.  S. — ^United  States  v.  Paw,  1 
Cranch  C.  C.  486,  25  Fed.  Cas.  No. 
15,078.  Ark.— Bass  v.  State,  29  Ark. 
142,  murder.  La.— State  v.  Harper,  3 
La.  Ann.  598.  Mass. — Com.  v.  Lover- 
idge,  11  Mass.  337,  homicide,  Minn. 
State  V.  Bartlett,  70  Minn.  199,  72 
N.  W.  1067.  Okla. — Ex  parte  West- 
moreland, 2  Okla.  Crim.  512,  103  Pao. 
370,  in  cases  punishable  with  death. 
Pa.— Steel  v.  Com.,  7  Watts  454;  Com. 
V.  Keeper  of  Prison,  2  Ashm.  227.  See 
also  Moore  v.  Com.,  6  Watts  &  S.  314. 
Va. — See  Tyler  v.  Greenlaw,  5  Band. 
(26  Va.)   711. 

27.  E-x  parte  Waason,  50  Tex.  Crim. 
361,  97  S.  W.  103;  State  V.  McCown, 
24  W.  Va.  625. 

28.  See  the  following:  Com.  v.  Mer- 
riam,  9  Allen  (Mass.)  371;  Com.  v. 
Dunbar,  15  Gray   (Mass.)   209;  United 


States    ».    Eldredge,    5    Utah    161,    13 
Pac.  673. 

29.  Hallett  v.  United  States,  63 
Fed.  817;  United  States  c.'Horton,  2 
Dill.  94,  26  Fed.  Cas.  No.  15,393; 
United  States  v.  Eundlett,  2  Curt.  41, 
27  Fed.  Cas.  No.  16,208. 

30.  United  States  v.  Sauer,  73  Fed. 
671;  United  States  v.  Horton,  2  Dill. 
94,  26  Fed.  Cas.  No.  15,393. 

31.  Cal. — San  Francisco  v.  Hartnett, 
1  Cal.  App.  652,  82  Pac.  1064.  la. 
State .  V.  Merrihew,  47  Iowa  112,  29 
Am.  Kep.  464.  Kan. — Morrow  v.  State, 
5  Kan.  563.  Ky. — Wallenweber  v. 
Com.,  3  Bush  68;  Chinn  v.  Com.,  5 
J.  J.  Marsh.  29.  Okla. — Territory  v. 
Woodring,  15  Okla.  203,  82  Pac.  572, 
1  L.  E.  A.  (N.  S.)  848,  6  Ann.  Cas. 
950,  clerk  cannot  take  bail  bond  in 
Oklahoma.  Tex. — ^Doughty  v.  State,  33 
Tex.  1,  district  clerk  has  no  authority 
except  when  acting  as  a  peace  officer. 

[a]  After  bail  has  been  allowed  and 
amount  fixed  court  may  direct  clerk 
to  accept  and  approve  bail  bond,  and 
in  the  doing  of  which  he  acts  for  the 
court.  XT.  S. — Ewing  v.  United  States, 
240  Fed.  241,  153  C.  C.  A.  167;  Hunt 
V.  United  States,  63  Fed.  568,  11  C. 
C.  A.  340;  United  States  v.  Evans,  2 
Flip.  605.  Colo. — Bottom  v.  People, 
164  Pac.  697.  la.— State  v.  Wells,  36 
Iowa  238.  Ky.— Wilson  v.  Com.,  99 
Ky.  167,  35  S.  W.  274;  Wallenweber 
V.  Com.,  3  Bush  68.  Pa. — Bodine  v. 
Com.,  24  Pa.  69.  S.  C— State  v.  Satter- 
white,  20  S.   C.  536. 

[b]  Clerk  May  Fix  Amount,  Under 
Some  Statutes. — See  Kaai. — In  re  Eddy, 
40  Kan.  592,  20  Pao.  283.  Mo.— State 
V.  Pratt,  148  Mo.  402,  50  S.  W.  113, 
when  judge  is  not  in  county.  Wyo. 
State  V.  Krohne,  4  Wyo.  347,  34  Pac. 
3,  holding  statute  constitutional.  But 
see  contra,  Gregory  v.  State  ex  rel. 
Gudgel,  94  Ind.  384,  48  Am.  Kep.  162, 
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sheriff,'^  have  any  power  to  admit  to  bail  except  as  such  power,  is 
conferred  by  statute.^' 

7.  Other  Persons.  —  The  power  to  bail  is  not  an  incident  to  the 
power  to  reprieve  and  a  governor  cannot  admit  to  bail.^*  A  mayor 
has  no  authority  to  take  bail,'"  unless  authorized  by  statute.^"  It 
has  been  held  that  a  private  person  arresting  a  person  in  vacation 
may  take  bail.''  But  a  district  attorney  cannot  admit  to  bail  or  take 
bail.'s 

8.  Territorial  Jurisdiction.  —  The  power  to  admit  to  bail  can 
only  be  exercised  by  a  court  or  magistrate  of  the  state,  county,  or 
territory  where  the  crime  was  committed  and  the  accused  is  to  be 
tried.''  But  under  some  statutes  bail  may  be  taken  in  one  county 
for  appearance  in  another  having  jurisdiction,*"  and  on  a  change  of 
venue  the  court  may  take  bail  to  insure  appearance  before  the  court 
to  which  the  venue  is  changed.** 

9.  Exclusive  Jurisdiction  of  Court  or  Magistrate.  —  Where  an 
application  for  admission  to  bail  is  pending  in  a  court,  another  tribunal 
having  concurrent  jurisdiction  will  not  entertain  an  application.*^ 
And  generally  no  court  or  magistrate  other  than  that  before  which 
the  cause  is  pending  will  entertain  an  application,*'  unless  it  be  on 
review  of  the  action  of  such  court  or  magistrate.** 


holding  statute  authorizing  him  to  do 
80  unconstitutional. 

32.  Ala. — Jones  v.  State,  63  Ala. 
161;  Antonez  v.  State,  26  Ala.  81.  la. 
State  V.  Carotheps,  11  Iowa  273.  Miss. 
Jacquemine  v.  State,  48  Miss.  280. 
Mo.— State  v.  Walker,  1  Mo.  546.  N.  0. 
State  V.  Mills,  13  N.  C.  555.  Tenn. 
State  V.  Edwards,  4  Humph.  226. 
Tex. — Short  v.  State,  16  Tex.  App. 
44. 

See,  however,  Dickinson  v.  Kings- 
bury, 2  Day  (Conn.)   1. 

[a]  Afteir  bail  has  been  fixed  hf 
court,  sheriff  on  its  direction  (1)  may 
take  bail.  See  Ark. — Havis  v.  State, 
62  Ark.  500,  37  S.  W.  957.  La.— State 
V.  McKeown,  12  La.  Ann.  596;  State 
V.  Gilbert,  10  La.  Ann.  524.  Mo. 
State  V.  Jenkins,  24  Mo.  App.  433. 
N.  0.— State  v.  Houston,  74  N.  C.  549. 
Tex. — Hodges  v.  State,  20  Tex.  493. 
Contra,  see  State  v.  Carothers,  11  Iowa 
273.  (2)  But  if  sheriff  fixes  bail,  and 
the  bond  is  acted  on,  a  judgment  of 
conviction  will  not  be  reversed.  Wise- 
man V.  State,  70  Tex.  Crim.  477,  156 
S.  W.  683. 

[b]  When  court  Is  not  in  session, 
sheriff  is  authorized  to  take  bail. 
Kiaer  v.  State,  13  Tex.   App.   201. 

[c]  Statute  Authorizes  Sheriff  To 
Fix  Amount. — State  v.  Krohne,  4  Wyo. 
S47,  34  Pac.  3. 

[d]  Oral  order  to  sheriff  to  accept 
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bond  is  proper.     State  v.  Bertrand,  122 
La.  856,  48  So.  302. 

33.    See   generally  the   statutes  and 

this   section. 

Governor  v.   Pay,   8    La.    Ann. 


Holmes  v.  State,  44  Tex.  631. 
Cunningham  v.   State,    14    Mo. 


supra, 

34. 
490. 

35. 

36. 
402. 

37.  Doughty  v.  State,  33  Tex.  1,  be- 
ing clothed  with  all  powers  of  a  peace 
officer.  It  is  presumed  the  court  fixed 
the  amount  of  bail  to  be  required. 

38.  Cameron  v.  Burger,  60  Ore.  458, 
120  Pac.   10. 

39.  Oal. — Manair  v.  Superior  Court, 
65  Cal.  582,  4  Pac.  627.  Mo.— State 
V.  Woolery,  39  Mo.  525;  State  v.  Nel- 
son, 28  Mo.  13.  Tex. — Ex  parte  Erwin, 
7  Tex.  App.  288. 

40.  111.— People  v.  Levin,  159  111. 
App.  430.  Ind. — ^Paine  v.  State,  7 
Blackf.  206.  Md.— Parrish  v.  State,  14 
Md.  338.  N".  Y.— People  v.  Hurlbutt, 
44  Barb.  126. 

41.  Stebbins  v.  People,   27  HI.   240. 

42.  Ex  parte  Kittrell,  20  Ark.   499. 

43.  Ky. — Branham  v.  Com.,  2  Bush 
3.  La.— State  v.  Fifth  District  Judge, 
32  La.  Ann.  315.  Mass. — Com.  v. 
Canada,  13  Pick.  86.  N".  H.— State  ». 
Fowler,  28  N.  H.  184.  N.  Y.—In  re 
Babcock,  2  Abb.  Pr.   (N.  S.)   204. 

44.  Ex  paHe  Isbell,  11  Nev.  295. 
See  infra,  II,  B,  2,  e. 
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B.  Obtaining  Admission  to  Bail.  —  1.  In  Civil  Actions.  —  At 
common  law  and  under  some  statutes  a  defendant  who  has  been  ar- 
rested on  a  capias  issued  in  a  civil  action  is  entitled  to  be  discharged 
from  custody  on  executing  to  the  arresting  officer,  a  bond  conditioned 
to  appear  and  give  special  bail  within  a  specified  time.*'  At  that  time 
the  defendant  must  appear  and  give  special  bail  by  way  of  recog- 
nizance to  abide  the  action,  if  required  by  the  plaintiff.*^  If  the 
defendant  does  not  do  so,  he  cannot  appear  and  plead,  if  the  plaintiff 
require  it.*'  Under  some  statutes  on  arrest,  special  bail  only  is  given 
which  partakes  of  the  character  of  both  appearance  bail  and  bail  to 
the  action.*^ 

Notice  of  bail  is  sometimes  required  to  be  given,**  and  within  a 
specified  time  the  plaintiff  may  except  to  the  sureties,  who  must  then 
justify.^"  The  bond  or  recognizance  must  be  filed  with  the  clerk  of 
the  court.^^     On  (demand,  the  officer  taking  bail  is  required  in  some 


45.  XJ.  S. — ^Bobyshall  v.  Oppenheim- 
er,  4  Wash.  G.  C.  317,  3  Fed.  Cas. 
No.  1,589.  Conn. — Bergkofski  v.  Eu- 
zofski,  74  Conn.  204,  50  Atl.  565. 
Del. — Hartman  v.  May,  2  Penne.  512, 
47  Atl.  622.  Mass. — Champion  V. 
Noyes,  2  Mass.  481,  at  common  law. 
Mich. — Ludwick  v.  Kent  Circuit  Judge, 
138  Mich.  106,  101  N.  W.  66;  De  Myer 
V.  McGonegal,  32  Mich.  120. 

The  method  of  procuring  arrest  in 
civil  cases  is  treated  elsewhere  in  this 
work.  See  the  title  "Arrest  in  Cfivil 
Cases." 

46.  XT.  S. — Bartle  v.  Coleman,  6 
Wheat.  475,  5  L.  ed.  309;  Bobyshall 
V.  Oppenheimer,  4  Wash.  C.  C.  317,  3 
Fed.  Cas.  No.  1,589.  Conn.— Bergkofski 
V.  Euzofski,  74  Conn.  204,  50  Atl.  565. 
Mass. — Champion  v.  Noyes,  2  Mass. 
481,  at  common  law.  Mich. — De  Myer 
V.  McGonegal,  32  Mich.  120. 

[a]  The  Special  Bail  Is  an  Act  of 
Appearance. — De  Myer  v.  McGonegal, 
32  Mich.  120.  . 

[b]  The  bail  below  may  defend  the 
action  where  special  is  not  entered. 
Bartle  v.  Coleman,  6  Wheat.  (U.  S.) 
475,  5  L.  ed.  309;  GUliam  v.  Allen, 
4  Rand.    (25   Va.)    498. 

[c]  At  any  time  before  final  judg- 
ment, (1)  the  defendant  may  enter 
special  bail.  Bartle  v.  Coleman,  6 
Wheat.  (U.  S.)  475,  5  L.  ed.  309;  Gil- 
liam V.  Allen,  4  Rand.  (25  Va.)  498. 
(2)  But  not  after  action  brought  on 
appearance  bond.  Pease  v.  Pendell,  57 
Mich.  315,  23  N.  W.  827.  But  compare 
Bobyshall  v.  Oppenheimer,  4  Wash. 
C.  C.  317,  3  Fed.  Gas.  No.  1,589;  Valen- 
tine V.  Smith,  8  Ohio  26. 

[d]  Motion  before  appearance  day 


to  appear  without  bail  will  not  ba 
heard.  Olive  v.  Mandeville,  1  Cranch 
C.  C.  38,  18  Fed.   Cas.   No.   10,488.      ' 

47.  Conn. — Bergkofski  v.  Euzofski, 
74  Conn.  204,  50  Atl.  565.  Del.— Mor- 
gan  V.  Ownbey,  6  Boyce  379,  100  Atl. 
411,  421.  Mich.— De  Myer  v.  Mc- 
Gonegal, 32  Mich.   120,  130. 

[a]  Acceptance  of  a  plea  by  the 
plaintiff  waives  the  right  to  special 
bail  or  to  an  imprisonment  of  the  de- 
fendant. Bergkofski  v.  Euzofski,  74 
Conn.   204,   50   Atl.   565. 

48.  Champion  v.  Noyes,  2  Mass. 
481;  Jacobs  v.  Stevens,  57  N.  H.  610. 

49.  Ludwick  v.  Kent  Circ.  Judge, 
138  Mich.  106,  101  N.  W.  66;  Steven- 
son V.  Kimber,  3  Eawle  (Pa.)  272.  But 
see  Richards  v.  Porter,  7  Johns.  (N. 
Y.)  137,  defendant  need  give  no  notice 
except  that  by  the  endorsement  on  the 
writ. 

[a]  May  be  accompanied  by  affi- 
davit of  each  of  bail.  West  v.  Wil- 
liams, 3  Barn.  &  Ad.  345,  23  E.  C.  L. 
156,  110  Eng.  Eeprint  130. 

50.  See  the  title  "Justification  of 
Sureties." 

51.  Champion  v.  Noyes,  2  Mass. 
481;  People  v.  Kane,  4  Den.  (N.  Y.) 
530,  539. 

[a]  The  recognizance  roll  on  which 
suit  is  brought  against  special  bail, 
must  show  the  grounds  on  which  the 
bail  was  taken,  that  is  the  court  in 
which  the  original  action  was  pending, 
what  the  action  was,  and  the  names 
of  the  parties  thereto.  People  v.  Kane, 
4  Den.  (N.  Y.)   530,  541. 

[b]  By  statute  the  bond  must  be 
filed  with  the  writ.     Heustis  v.  Rivers, 
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states  to  deliver  a  bail  piece  to  the  sureties.*^ 

Return  of  Officer — If  the  officer  who  served  the  original  writ,  ad- 
mitted the  defendant  to  bail,  he  should  so  state  in  his  return.*' 

Eeview.  —  A  refusal  to  discharge  a  person  on  bail  cannot  be  as- 
signed for  error,  being  discretionary  with  the  court.^* 

Effect  of  Bail — The  giving  of  bail  has  been  held  equivalent  to  an 
appearance  in  court  and  a  submission  to  jurisdiction.^" 

2.  In  Criminal  Cases.  —  a.  Generally.  —  A  person  accused  of  a 
crime  who  is  in  custody  may  apply  for  an  order  admitting  him  to 
bail,  by  motion  for  bail,"*  or  by  petition  for  a  writ  of  habeas  corpus,"*' 
which  is  sometimes  required  to  be  upon  notice."*  The  presence  of  the 
prisoner  has  been  held  to  be  necessary  on  the  hearing  unless  he  him- 
self waives  the  right.""  At  the  conclusion  of  the  hearing,  the  court 
must  make  an  order  granting  or  denying  the  application.^"  If  it  be 
granted,  the  order  must  state  the  amount  of  the  bail,^^  which  rests 


103   Mass.    398;    Quarles  v.   Buford,   3 
Muuf.   (17  Va.)  487. 

52.  Wilcox  V.  Ismon,  34  Mich.  268; 
De  Myer  v.  McGonegal,  32  Mich.  120; 
Worthen  v.  Prescott,  60  Vt.  68,  11 
Atl.  690. 

[a]  A  recognizance  of  special  bail 
is  taiken  on  a  bail-piece  (1)  in  civil 
cases.  The  bail-piece  is  only  a  memo- 
randum of  the  undertaking  of  the  bail, 
signed  by  the  bail  and  certified  by  the 
officer  before  whom  it  is  acknowledged, 
which  authorizes  the  recognizance  roll 
to  be  made  out  and  filed,  whereby  the 
obligation  of  bail  becomes  matter  of 
record.  People  v.  Kane,  4  Den.  (N.  Y.) 
530.  (2)  The  bail-piece  is  not  process 
or  in  the  nature  of  process.  Worthen 
V.  Prescott,  60  Vt.  68,  11  Atl.  690. 
(3)  The  bail-piece  at  common  law 
seems  not  to  have  been  delivered  to 
the  bail,  but  it  wais  signed  by  a  judge 
and  filed  in  the  court.  It  is  other- 
wise by  statute.  Worthen  v.  Prescott, 
60  Vt.  68,  11  Atl.  690. 

[b]  BaU-piece  May  Be  Filed  Nunc 
Pro  Tunc. — Nichols  v.  Sutfin,  7  Cow. 
(N.  Y.)   422. 

[c]  Failure  to  give  bail  pieces  does 
not  prejudice  plaintiff.  Wilcox  v.  Is- 
mon, 34  Mich.  268. 

53.  Darling  v.  Cutting,  57  Vt.  218. 

54.  Morrison  v.  Silverburgh,  13  111. 
551. 

55. 
610. 

56. 
App. 


Jacobs   V,    Stevens,    57    N.     H. 


Cal.— People  v.  Cornell,  28  Cal. 
654,  153  Pac.  726.  OTsla,.—Ex 
parte  Leggett,  12  Okla.  Crim.  11,  150 
Pac.  1121.  Tex.— Sa;  parte  Walker,  3 
Tex.  App.  668. 

[a]    Withdrawal  of  motion  for  bail 
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not  permitted.     Ex  parte  Campbell,  20 
Ala.  89. 

57.  Ariz. — ^In  the  Matter  of  Haigler, 
15  Ariz.  150,  137  Pac.  423.  Cal.— Peo- 
ple V.  Cornell,  28  Gal.  App.  654,  153 
Pac.  726.  Fla. — Ex  parte  Harris,  26 
Pla.  77,  7  So.  1,  23  Am.  St.  Rep.  548, 
6  L.  E.  A.  713.  Okla.— ^a;  parte  Leg- 
gett, 12  Okla.  Crim.  11,  150  Pac.  1121. 
Tex. — Ex  parte  Walker,  3  Tex.  App. 
668. 

[a]  This  remedy  is  not  exclusive 
of  that  by  motion.  People  v.  Cornell, 
28   Cal.   App.   654,   153  Pac.   726. 

Contents  of  petition,  see  10  Standabd 
Proc.  924. 

58.  See  Ex  parte  State  ex  rel.  Vick- 
ers,  47  La.  Ann.  662,  17  So.  296. 

59.  State  v.  Jones,  32  S.  C.  583,  10 
S.  B.  577,  on  application  for  bail  by 
habeas  corpus. 

Contra,  Ex  parte  State  ex  rel.  Viek- 
ers,  47  La.  Ann.  662,  17  So.  296. 

[a]  When  giving  a  bail  bond,  the 
appearance  of  the  offender  and  sureties 
in  open  court  is  not  necessary.  Ewing 
V.  United  States,  240  Fed.  241,  153 
0.  C.  A.  167;  Hunt  v.  United  States, 
61  Fed.  795,  10  C.  C.  A.  74,  63  Fed. 
568,  569,  11  C.  0.  A.  340,  341. 

60.  State  v.  Lagoni,  30  Mont.  472, 
76  Pac.  1044;  Malheur  Co.  v.  Carter, 
52  Ore.  616,  98  Pac.  489. 

[a]  Form  of  order,  see  Votaw  v. 
State,  12  Ind.  497. 

Order  where  defendant  is  admitted 
to  bail  after  preliminary  examination, 
see  the  title  "Preliminary  Examina- 
tion." 

61.  Votaw  V.  State,  12  Ind.  497. 
See  State  v.  Lagoni,  30  Mont.  472;  76 
Pac.  1044. 
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in  the  court's  discretion.'^  In  taking  a  recognizance,  the  prisoner 
and  his  recognizors  appear  before  the  court,  justice,  or  other  officer 
and  acknowledge  themselves  indebted  to  the  state  in  a  certain  sum 
on  condition.®^  A  bond  must  be  approved  as  required  by  law."*  The 
court  or  officer  may  require  the  surety  to  make  affidavit  of  his  qualifica- 
tions or  to  be  examined  on  oath  touching  the  same."''  The  recognizance 
or  bond  must  be  filed  or  entered  on  the  record,  of  which  it  becomes  a 
part,""  and  on  application,  the  clerk  is  sometimes  required  to  deliver 
to  the  bail  a  bail  piece."'  If  bail  is  taken  by  an  examining  magistrate, 
he  must  certify  the  proceedings  to  the  court  before  which  the  de- 
fendant is  to  be  tried. "^ 

b.    Effect  of  Order.  —  An  order  granting  bail  is  final  as  to  the 
state,"'  and  as  to  the  accused  also  unless  a  reduction  thereof  is  sought.''" 


[a]  But  where  recognizance  is  tak- 
en in  open  court,  a  separate  order 
fixing  bail  is  unnecessary.  Grineataff 
V.  State,  53  Ind.  238;  McClure  v.  State, 
29  Ind.   359. 

-  62.  Cal. — Ex  parU  Euef ,  7  Cal.  App. 
750,  96  Pae.  24.  La. — State  v.  Gomilla, 
131  La.  286,  59  So.  402.  Tex.— Ea; 
parte  King,  68  Tex.  Grim.  88,  150  S.  W. 
905;  McConneTl  v.  State,  13  Tex.  App. 
390. 

[a]  But  excessive  bail  shall  not  be 
required.  Cal. — Ex  parte  Euef,  7  Cal. 
App.  750,  96  Pac.  24.  Ga. — Loeb  v. 
Jennings,  133  6a.  796,  67  S.  E.  101, 
18  Ann.  Cas.  376.  Tex. — McConnell  v. 
State,  13  Tex.  App.  390. 

63.  People  v.  Kane,  4  Den.  (N.  T.) 
530,  536;  State  v.  Dorr,  59  W.  Va. 
188,  53  S.  E.  120,  115  Am.  St.  Rep. 
915,  5  L.  E.  A.  (N.  S.)  402,  8  Ann. 
Cas.  1016. 

64.  See  (1)  tte  statutes  generally, 
and  Ewing  v.  United  States,  240  Fed. 
241,  153  C.  C.  A.  167.  But  see  West 
V.  State  (Fla.),  78  So.  285.  (2)  But 
a  failure  to  endorse  bond  "approved" 
does  not  render  it  void.  State  ex  rel. 
Hankin  v.  Holt,  42  Okla.  472,  141  Pae. 
969.  (3)  Botli  the  sheriff  and  court 
must  approve  a  bond  on  appeal  filed 
in  vacation  under  statute.  Johnson  v. 
State  (Tex.  Crim.),  203  S.  W.  903; 
Hunt  V.  State  (Tex.  Crim.),  200  S.  W. 
1090.  (4)  Approval  by  clerk,  see  supra, 
II,  A,  6. 

65.  See  the  title  "Justification  of 
Sureties." 

66.  Cal. — Mendocino  v.  Lamar,  30 
Cal.  627.  Mo.— State  v.  Vette,  179 
Mo.  408,  78  S.  W.  603;  State  v.  Pratt, 
148  Mo.  402,  50  S.  W.  113.  Nev.— See 
State  V.  Murphy,  23  Nev.  390,  400,  48 
Pac.   628.     N.  Y.— People  v.  Kane,  4 


Den.  530.  Ore. — Malheur  Co.  v.  Car- 
ter, 52  Ore.  616,  98  Pac.  489.  Tex. 
Heiman  v.  State,  70  Tex.  Crim.  480, 
158  S.  W.  276.  W.  Va.— State  v.  Dorr, 
59  W.  Va.  188,  53  S.  E.  120,  115  Am. 
Eep.  915,  5  L.  E.  A.  (N.  S.)  402,  8 
Ann.  Cas.  1016. 

[a]  Need  not  be  entered  of  record 
on  same  day  recognizance  is  entered 
into.  McNamara  v.  People,  183  111. 
164,   55   N.  E.   625. 

[b]  The  court  makes  a  minute  of 
the  proceeding  and  a  formal  record  is 
prepared  at  leisure.  The  minute  need 
not  be  signed.  People  v.  Kane,  4  Den. 
(N.  Y.)    530,  536. 

[c]  Must  be  filed  (1)  before  judg- 
ment of  forfeiture  or  it  is  void.  State 
V.  Pratt,  148  Mo.  402,  50  S.  W.  113. 
(2)  But  filing  on  day  of  forfeiture  is 
valid.  Heiman  v.  State,  70  Tex.  Crim. 
480,  158  S.   W.  276. 

[dj  Filing  nunc  pro  tunc  after  judg- 
ment nisi  is  proper.  Haverty  v.  State, 
32  Tex.  602. 

[e]  Kecognizance  rolls  in  civil  and 
criminal  cases  must  show  due  acquisi- 
tion of  jurisdiction  when  bail  was 
taken  by  courts  of  limited  authority. 
People  V.  Kane,  4  Den.  (N.  Y.)  530, 
540. 

Form  of  recognizance  roll,  see  9 
Standard  Pkoc.  1032. 

67.  Carr  v.  Sutton,  70  W.  "Va.  417, 
74  S.  E.  239. 

Bail-piece  in  civil  actions,  see  supra, 
II,  B,  1. 

68.  Johnson  v.  Eandall,  7  Mass.  340; 
Bridge  v.  Pord,  4  Mass.  641. 

69.  Ex  parte  Augustine,  33  Tex. 
Crim.  1,  23  S.  W.  689,  47  Am.  St.  Eep, 
11 

70.  Ex    parte    Augustine,    33    Tex. 
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It  has  been  held  that  an  order  granting  or  refusing  bail  while  a 
person  is  under  arrest  by  complaint  only,  has  no  force  or  effect  sub- 
sequent to  indictment  found."  The  fact  that  an  accused  is  discharged 
on  bail  does  not  affect  his  right  to  a  speedy  trial.^^ 

c.  Vacation  of  Order.  —  A  district  judge  may  vacate  an  inad- 
vertent order  granting  bail  in  a  capital  case  where  bail  is  improper." 

d.  Review.  —  The  order  of  the  court  or  judge  refusing  bail  may  be 
reviewed  on  certiorari/*  or  habeas  corpus.^'  But  mandamus  is  not 
a  proper  remedy.'^  An  appeal  does  not  lie  from  an  order  admitting 
to  bail,"  or  refusing  to  admit  to  bail,^^  though  the  judgment  in  a 
habeas  corpus  proceeding  refusing  bail  is  sometimes  appealable."  A 
chancellor  has  no  supervisory  jurisdiction  over  the  action  of  a  court 
granting  or  refusing  bail  in  criminal  cases.*"  The  action  of  the  court 
in  refusing  bail  will  not  be  overturned  except  in  cases  of  manifest 
error.^^  Nor  mil  the  action  of  the  court  or  officer  in  fixing  the  amount 
of  the  bail  be  revised  except  for  an  abuse  of  discretion.*^ 

e.  Order  of  Discharge.  -^  On  allowance  of  the  bail  and  the  execution 
of  the  undertaldng,  the  court  or  magistrate  is  required  tp  make  an 
order  for  ftie  discharge  of  the  defendant.** 


Grim.    1,    23    S.    "W.    689,    47   Am.    St. 
Rep.  17.     See  infra,  III. 

71.  Ex  parte  Kirby,  63  Tex.  Grim. 
377,  140  S.  W.  226. 

72.  Ex  parte  Ruef,  7  Cal.  App.  750, 
96  Pac.  24. 

73.  State  v.  Jackson,  132  La.  946, 
61   So.  987. 

74.  Ex  parte  Harbour,  39  Ark.  126; 
Ex  parte  Good,  19  Ark.  410. 

[a]  But  one  judge  'Caunot  review 
the  decision  on  certiorari.  Garr  v. 
State,  93  Ark.  585,  122  S.  W.  B31. 

[b]  Determination. — If  it  is  deter- 
mined the  prisoner  is  entitled  to  bail, 
he  may  be  brought  before  the  court 
by  habeas  corpus  and  admitted  to  bail, 
or  the  circuit  judge  may  be  directed 
to  admit  him  to  bail  by  proper  man- 
date.    Ex  parte  Good,  19  Ark.  410. 

75.  See  10  Standard  Peoo.  923,  947. 

76.  U.  S. — United  States  v.  Judges 
of  United  States,  85  Fed.  177,  29  G.  C. 
A.  78.  Ark. — Ex  parte  Good,  19  Ark. 
410,  query.  Ky. — See  Monroe  v.  Berry, 
29  Ky.  L.  Eep.  602,  94  S.  W.  38.  La. 
State  V.  Jackson,  132  La.  946,  61  So. 
987. 

Mandamus  Cannot  Perfonn  Office  of 
an  Appeal. — See  the  title  "Man- 
damus." 

77.  People  v.  Schuster,  40  Cal.  627; 
State  V.  Shrader,  72  Miss.  541,  18  So. 
454.  Compare  State  v.  Hedges,  177 
Ind.  589,  98  N.  E.  417. 

78.  Ex  parte  Good,  19  Ark.  410;  Tar- 
brough  V.  State,  2  Tex.  519. 
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79.  Ex  parte  Richards,  102  Ind.  260, 
1  N.  E.  639;  Ex  parte  Walker,  3  Tex. 
App.  668.  But  see  State  v.  Jackson, 
132  La.  946,  61  So.  987  (the  juris- 
diction of  the  appellate  court  in  habeas 
corpus  is  original,  and  it  cannot  re- 
view the  action  of  the  district  judge); 
State  V.  Jackson,  132  La.  946,  61  So. 
987. 

[a]  Record  should  contain  evidence 
necessary  (1)  to  fix  the  amount  of 
bail,  should  bail  be  granted.  Miller 
V.  State,  42  Tex.  309;  Ex  parte  Walker, 
3  Tex.  App.  668.  (2)  If  record^  is 
silent,  cause  will  be  remanded  so  that 
bail  may  be  fixed  by  the  trial  judge. 
Ex  parte  Blake  (Miss.),  47  So.  783. 

80.  State  ex  rel.  Atty.  Gen.  v.  Wil- 
liams, 97  Ark.  243,  133  S.   W.  1017. 

81.  Ala. — Ex  parte  Key,  5  Ala.  App. 
274,  59  So.  331.  Aik.— Garr  v.  State, 
93  Ark.  585,  122  S.  W.  631;  Ex  parte 
Good,  19  Ark.  410.  Cal.— JEa;  parte 
Hatch,  15  Cal.  App.  186,  114  Pac. 
410. 

82.  McConnell  v.  State,  13  Tex.  App. 
390,  400. 

83.  Cal. — San  Francisco  v.  Randall, 
54  Gal.  408.  Fla. — Cheney  v.  Tram- 
mell,  65  Fla.  451,  62  So.  916.  Idaho. 
Dilley  v.  State,  3  Idaho  285,  29  Pac. 
48.  Okla. — State  ex  rel.  Hankin  v. 
Holt,  42  Okla.  472,  141  Pac.  969. 

[a]  Order  delivered  orally  and  then 
certified  by  the  clerk  is  sufficient;  San 
Francisco  v.  Randall,  54  Gal.  408. 

[b]  The  making  of  the  order  is  Im- 
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3.  In  the  federal  courts,  the  proceedings  for  the  admission  of 
parties  to  bail  conform  to  the  mode  of  proceeding  in  the  state.^* 

III.  INCREASE  AND  REDUCTION  OF  BAIL.  —  The  courts  have 
inherent  power  to  require  additional  bail  of  accused  persons  in  pend- 
ing criminal  cases,  when  deemed  necessary  to  secure  their  presence.*" 
Reduction  of  bail  in  a  proper  case  may  be  obtained  by  motion  to  re- 
duce the  bail,*"  or  habeas  corpus  proceeding  when  defendant  is  com- 
mitted for  not  giving  excessive  bail.*^  The  granting  of  a  reduction'* 
or  increase**  of  bail  is  discretionary  with  the  court. 

IV.  RECOMMITMENT  OF  DEFENDANT.  —  Under  some  circum- 
stances, the  court  may  order  an  accused  on  bail  into  actual  custody,*" 
and  statute  sometimes  so  provides.*^ 

V.  OBTAINING  DISCHARGE  OR  EXONERATION  OF  SURE- 
TIES. —  A.  AppI/ICATion.  —  Manner  of.  —  Sureties  may  obtain  exonera- 
tion by  rule  to  show  cause,  directed  to  adverse  party,  why  they  should 


material  so  far  as  the  liability  of  the 
sureties  is  eoneerned.     Dilley  v.  State, 

3  Idaho  285,  29  Pac.  48. 

84.  United  States  v.  Zarafonitis,  150 
Fed.  97,  80  C.  G.  A.  51,  10  Ann.  Gas. 
290. 

85.  In  re  Mariano,  34  E.  I.  534,  84 
Atl.   1086. 

[a]  After  indictment  found,  district 
judge  cannot  increase  bail  in  Texas. 
Jenkins  v.  State  (Tex.  Grim.),  77  S.  W. 
224. 

86.  XT.  S. — ^Parkhurst  v.  Kinsman,  3 
Woodb.  &  M.  168,  18  Fed.  Gas.  No. 
10,761,  motion  on  affidavit  showing  bail 
unreasonable.  La. — State  v.  Aucoin,  47 
La.  Ann.  1677,  18  So.  709.  N.  Y. 
Britton  v.  Richards,  13  Abb.  Pr.  (N. 
S.)  258;  Bunting  v.  Brown,  13  Johns. 
425.  Tex.— Miller  v.  State,  43  Tex. 
579. 

[a]  May  Apply  at  Chambers. — Smith 
V.   Newell,   7   "Wend.    (N.   T.)    484. 

[b]  Record  should  show  pecuniary 
circumstances  of  applicant.  Ex  parte 
Hutehings,  11  Tex.  App.  28. 

[e]  Second  application  may  be  made 
after  indictment.  Ex  -parte  Wilson,  20 
Tex.  App.  498. 

[d]  Appeal  does  not  lie  from  order 
denying  motion.  Eix  parte  Wright,  40 
Tex.  Crim.  135,  49  S.  W.  104;  Ex  parte 
Jacobs   (Tex.   Grim.),  49   S.    W.   104. 

87.  Cal. — E-x  parte  Duncan,  54  Gal. 
75.  Fla.^Ea;  parte  Warria,  28  Fla. 
371,  9  So.   718.     ni.— People  v.  Town, 

4  ni.  19.  Ind.— State  v.  Best,  7  Blaekf. 
611.  Mass. — Jones  v.  Kelly,  17  Mass. 
116.  Neib.—In  re  Scott,  38  Neb.  502, 
56  N.  W.  1009.  N.  H. — Evans  v.  Fos- 
ter, 1  N.  H.  374.  N.  Y.— Bunting  v. 
Brown,    13    Johns.    425;    Beldens    v. 


Gromelines,  1  Wend.  107.  Tex. — Ex 
parte  Eoss,  70  Tex.  Grim.  493^  157 
S.  W.  496;  Hernandez  v.  State,  4  Tex. 
App.  425. 

See  also  10  Standabd  Proc.  923. 

[a]  Unless  trial  court  abused  its 
disdretion,  amount  will  not  be  reduced 
on-  habeas  corpus.  Ex  parte  Duncan, 
54  Gal.  75;  Ex  parte  Euef,  7  Gal.  App. 
750,  96  Pac.  24;  Ex  parte  McGlellan;, 
1   Okla.   Grim.   299,  97   Pac.   1019. 

88.  U.  S. — Ex  parte  Taylor,  14  How. 
3,  14  L.  ed.  302.  Ga.— Newton  v. 
Bailey,  36  Ga.  180.  ST.  Y.— Hart  v. 
Kennedy,  15  Abb.  Pr.  290,  39  Barb. 
186,  24  How.  Pr.  425. 

See  also  In  re  Scott,  38  Neb.  502, 
56  N.  W.   1009. 

[a]  Defendant's  guilt  presumed  on 
application  to  reduce  bail.  Ex  parte 
Duncan,  54  Gal.  75. 

89.  State  v.  Eyerraann,  172  Mo.  294, 
72  S.   W.   539. 

90.  State  v.  Hyde^  234  Mo.  200,  259, 
136  S.   W.  316,  Ann.   Gas.  1912D,  191. 

[a]  After  state's  evidence  is  in, 
an  order  of  rooommitment  on  the 
ground  the  evidence  amounts  to  a  pre- 
sumption precluding  bail  was  held  to 
be  an  abuse  of  discretion  in  State  v, 
Hyde,  234  Mo.  200,  257,  136  S.  W.  316, 
Ann.   Gas.   1912D,  191. 

[b]  Clerk  cannot  direct  arrest.  Po- 
teete  v.  State,  9  Baxt.  (Tenn.)  261,  40 
Am.  Eep.  90. 

[c]  Sheriff  cannot  re-arrest  without 
new  process,  even  though  the  bond  is 
defective.  McQueen  v.  Heck,  1  Coldw. 
(Tenn.)   212. 

91.  See  generally  the  statutes,  and 
People  V.  Williams,  59  Gal.  674,  at  any 
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not  be  discharged  and  the  bond  eancelled,^^  or  in  some  states  by 
motion  upon  notice  duly  given,^^  or  on  petition.'* 

Time  for.  —  The  application  must,  of  course,  be  made  before  any 
liability  on  the  part  of  the  sureties  has  become  fixed.'^ 

B.  Discretion  of  Court.  —  The  exoneration  of  the  sureties  rests 
in  the  discretion  of  the  court  and  its  decision  cannot  generally  be 
reviewed.®' 

C.  Entry  op  Bxonerettte.  —  An  exoneretur  must  generally  be 
entered  before  the  discharge  of  the  bail  is  complete.'^  A  formal  entry 
of  discharge  may  be  made  nunc  pro  tunc.®^ 

D.  Surrender  op  PRiNCiPAii.  —  The  sureties  may  obtain  exoneration 
by  the  surrender^'  of  the  principal  at  any  time  before  their  liability 


time  after  appearance  of  accused  for  , 
trial.  t 

92.  Weyman  v.  Carter,  17  La.  529; 
Wallace  v.  Glover,  3  Eob.  (La.)  411; 
Hawkins  v.  Gibson,  1  Leigh  (28  Va.) 
470. 

93.  N.  Y. — Obreg'on  v.  Be  Mier,  54 
How.  Pr.  390;  Buekman  v.  Carnley,  9 
How.  Pr.  180;  Brownelow  v.  Forbes,  2 
Johns.  101;  Campbell  v.  Palmer,  6  Cow. 
596.  S.  C. — Karck  v.  Avinger,  3  Hill 
215,  Eiley  201.  Va.— Caldwell  v.  Com., 
14  Gratt.   (55  Va.)   698. 

Form  of  notice  of  motion  for  ex- 
onesretur,  see  9  Standard  Pboc.  1037. 

[a]  The  facts  on  which  the  motion 
is  made  must  appear  by  petition,  affi- 
davit or  order  book.  McGuire  v. 
State,  5  Ind.   65. 

[b]  Motion  cannot  be  renewed  with- 
out leave  of  court,  when  it  has  once 
been  denied.  Bode  v.  Maiberger,  12 
N.  Y.  Civ.  Proe.  53. 

94.  Caldwell  v.  Com.,  14  Gratt.  (55 
Va.)  698. 

95.  N.  Y. — Hissong  v.  Hart,  7  Jones 
&  8.  411;  Bode  v.  Maiberger,  12  N.  Y. 
Civ.  Proc.  53,  too  late  to  apply  for 
exoneration  after  judgment  has  been 
recovered  upon  the  bond.  Pa. — Welsh 
V.  Mead,  9  Phila.  261.  Va. — Hawkins 
V.  Gibson,  1  Leigh  (28  Va.)  476. 

[a]  May  Be  Made  Fending  Scire 
Faciag. — Caldwell  v.  Com.,  14  Gratt. 
(55  Va.)  698. 

96.  111. — Bruner  v.  Ingrahdm,  2  111. 
556.  Mich. — Begole  v.  Stimson,  39 
Mich.  288.  N.  Y.— Douglass  v.  Haber- 
atro,  82  N.  Y.  572;  Mills  v.  Hildreth, 
81  N.  Y.  91.  Ohio.— Wright  v.  Coller, 
35  Ohio  St.  131. 

97.  Ga.— Griffin  v.  Moore,  2  Ga. 
331;  Perkins  v.  Terrell,  1  6a.  App. 
250,  58  S.  E.  133.  Md.— McArthur  v. 
Martin,  1  Gill  259.    N.  Y. — Brownelow 
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V.  Forbes,  2  Johns.  101;  Strang  i). 
Barber,  1  Johns.  Cas.  329.  Pa. — ^Boggs 
V.  Teackle,  5  Binn.  332.  Vt. — Darling 
V.  Cutting,  57  Vt.  218. 

Form  of  order  for  exoneretur,  see  9 
Standard  Proc.   1037. 

[a]  Indorsement  of  order  on  a  paper 
attached  to  the  bail  piece  is  sufficient. 
McNeal  v.  Van  Duser,  142  Mich.  593, 
105  N.  W.  1109. 

[b]  Entry  on  the  bail  piece  is  not 
necessary  where  the  principalis  taken 
in  execution.  Milner  v.  Green,  2  Johns. 
Cas.  (N.  Y.)   283. 

[c]  May  be  made  after  time  limited 
therefor.  Strang  v.  Barber,  1  Johns. 
Cas.   (N.  Y.)   329. 

Exonerating  bail  at  chambers,  see  16 
Standard  Proc.  620. 

[d]  Mandamus  may  issue  to  compel 
entry  of  exoneretur  in  proper  case. 
People  V.  Judges  Onondaga  County 
Com.  PI.,  1   Cow.    (N.  Y.)    54. 

[e]  Costs  must  be  first  paid  where 
suit  against  bail  has  been  commenced 
before  exoneretur  will  be  entered. 
Brownelow  v.  Forbes,  2  Johns.  Cas.  (N. 
Y.)  101;  Parker  v.  Tomlinson,  2  Johns. 
Cas.   (N.  Y.)   220. 

98.  Collins  v.  Smith,  7  Ga.  App.  653, 
67  S.  E.  847. 

99.  U.  S.— Boyer  v.  Herty,  1  Cranch 
C.  C.  251,  3  Fed.  Cas.  No.  1,753.  Ala. 
Bearden  v.  State,  89  Ala.  21,  7  So. 
755.  Conn. — CollinB  v.  Cook,  4  Day 
1.  111.- Keyes  v.  Bennett,  218  111.  625, 
75  N.  E.  1075.  Ind. — Turner  v.  Wilson, 
49  Ind.  581.  Ky.— Luekett  v.  Austin, 
4  Bibb.  181.  Me. — Corson  v.  Dunlap, 
80  Me.  354,  14  Atl.  933.  Mass.— Brooks 
V.  Reynolds,  197  Mass.  94,  83  N.  E. 
319;  Norcross  v.  Crabtree,  161  Mass. 
55.  36  N.  E.  678.  Mich.— Schwarzs- 
ehild  &  Sulzberger  Co.  v.  Cryan,  167 
Mich,  377,  132  N.  W.  1065;  Umphrey 
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has  become  fixed,  but  appearance  bail  cannot  do  so,^  unless  author- 
ized by  statute.^  If  the  person  bailed  is  at  large  they  may  arrest 
him,^  without  process,  at  common  law,*  or  authorize  another  to  do 
so  in  the  manner  prescribed  by  law.^  The  surrender  is  generally  made 
by  delivery  of  the  principal  to  the  sheriff,  the  court  or  other  proper 
authority.*  Under  some  statutes,  it  may  be  inade  by  making  affidavit 
of  desire  to  surrender  him  and  obtaining  a  warrant  of  arrest.''     On 

V.  Emery,  121  Mich.  184,  80  N.  W. 
14;  De  Myer  v.  MeGonegal,  32  Mich. 
120.  Mo.— Hood  V.  Creath,  1  Mo.  582. 
N.  Y. — Haberstro  v.  Bedford,  118  N.  Y. 
187,  23  N.  E.  459;  McKenzie  v.  Smith, 
48  N.  Y.  143.  N.  C— Ledford  v.  Emer- 
son, 143  N.  C.  527,  55  S.  E.  969,  10 
L.  R.  A.  (N.  S.)  362.  Okla.— Edwards 
V.  State,  39  Otla.  605,  136  Pac.  577. 
Vt. — Worthen  v.  Prescott,  60  Vt.  68, 
11  Atl.  690.  Va.— Levy  v.  Arnsthall, 
10  Gratt.   (51  Va.)   641. 

And  see   cases  'cited  in  this   section. 

[a]  But  Not  Afterwards. — Dowlin 
V.  Standifer,  Hempst.  290,  7  Fed.  Cas. 
No.  4,041a;  Whetstone  v.  Kiley,  7  Ohio 
St.  5l4. 

[b]  After  verdict  and  before  judg- 
ment, surrender  may  be  made.  Moody 
V.  Stockton,  14  N.  C.  431. 

1.  Bobyshall  v.  Oppenheimer,  4 
Wash.  C.  C.  333,  3  Fed.  Cas.  No.  1,590. 

2.  Sehwarzsehild  &  Sulzberger  Co. 
V.  Cryan,  167  Mich.  377,  132  N.  W. 
1065;  McNeal  v.  Van  Duser,  142  Mich. 
593,  105  N.  "W.  1109.  See  De  Myer 
V.  MeGonegal,  32  Mich.  120. 

3.  TT.  S.— Smith  v.  Catlett,  1  Cranch 
C.  C.  56,  22  Fed.  Cas.  No.  13,021.  Ala. 
Hammons  v.  State,  59  Ala.  164,  31  Am. 
Eep.  13.  Conn. — Bead  v.  Case,  4  Conn. 
166,  10  Am.  Dec.  110.  Ky. — Chesapeake 
&  O.  Ey.  Co.  V.  Vaughn,  115  S.  W. 
217.  La. — Henderson  v.  Lynd,  2  Mart. 
57,  5  Am.  Dee.  726.  Mass. — Com.  v. 
Johnson,  3  Cush.  454.  Mich. — KocTi 
V.  Coots,  43  Mich.  30,  4  N.  W.  534. 
Pa. — Broome  v.  Hurst,  4  Yeates  123; 
Johnson  v.  Boyer,  3  "Watts  376,  27  Am. 
Dec.  363.  Tenn. — Devine  v.  State,  5 
Sneed  623.  Va. — Caldwell  v.  Com.,  14 
Gratt.  (55  Va.)  698.  W.  Va.— Carr  v. 
Sutton,  70  W.  Va.  417,  74  S.  E.  239. 

[a]  The  bail  is  subrogated  to  all 
the  rights  and  means  which  the  state 
possesses  to  make  his  custody  effective. 
Pickelsimer  v.  Glazener,  173  N.  C.  630, 
92  S.  E.  700;  Carr  v.  Sutton,  70  W. 
Va.  417,  74  S.  B.  239. 

[b]  May  arrest  defendant  at  any 
time,  and  at  any  place  within  or  with- 
out the  state.  Netograph  Mfg.  Co.  v. 
Scrugham,   197   N.   Y.   377,   90   N.    E. 


962,  134  Am.  St.  Eep.  886,  27  L.  R. 
A.  (N.  S.)  333;  Carr  v.  Sutton,  70  W. 
Va.  417,  74  S.  E.  239,  Ann.  Cas.  1913B, 
453. 

[c]  In  Another  County.  —  Pickel- 
simer V.  Glazener,  173  N.  C.  630,  92 
S.  E.  700. 

[d]  May  Eeseize  Him  on  Sunday. 
Hammons  v.  State,  59  Ala.  164,  31  Am. 
Eep.  13;  Netograph  Mfg.  Co.  v. 
Scrugham,  197  N.  Y.  377,  90  N.  E. 
962,  134  Am.  St.  Eep.  886,  27  L.  E.  A. 
(N.  S.)  333. 

4.  N.  Y. — Netograph  Mfg.  Co.  v. 
Scrugham,  197  N.  Y.  377,  381,  90  N.  E. 
962,  134  Am.  St.  Eep.  886,  27  L.  E. 
A.  (N.  S.)  333;  Nicolls  v.  Ingersoll, 
7  Johns.  145.  N.  C. — Pickelsimer  v. 
Glazener,  173  N.  C.  630,  92  S.  E.  700. 
W.  Va.— Carr  v.  Sutton,  70  W.  Va. 
417,  74  S.  B.  239. 

[a]  Otherwise  Under  Statute. — Nich- 
olson V.  Killpatrick,  188  Ala.  258,  66 
So.  8;  Gray  v.  Strickland,  163  Ala. 
344,  50  So.  152. 

[b]  The  reason  is  the  defendant  is 
regarded  as  being  in  the  custody  of 
the  bail.  Pickelsimer  v.  Glazener,  173 
N.   C.   630,   92   S.   E.   700. 

5.  Sternberg  v.  State,  42  Ark.  127; 
State  V.  Lingerfelt,  109  N.  C,  775,  14 
S.  E.  75,  14  L.  E.  A.  605. 

[a]  By  written  indorsement  on  a 
copy  of  the  undertaking  only.  Com. 
V.  Overby,  80  Ky.  208,  44  Am.  Rep. 
471;  Marking  v.  Needy,  8  Bush  (Ky.) 
22. 

6.  La. — State  v.  Eeames,  136  La.  48, 
66  So.  393.  N.  Y.— Cozine  v.  Walter, 
55  N.  Y.  304.  N.  C— Eountree  v.  Wad- 
dill,  52  N.  C.  309;  Davison  v.  Mull, 
2  N.  C.  364i.  Pa. — Greenwaldt  v. 
Kraus,  148  Pa.  517,  24  Atl.  67.  S.  C. 
Glover  v.   Gomillion,   2  Eich.  L.   554. 

[a]  To  General  Deputy. — Campbell 
V.  Board  of  Co.  Comrs.  of  Eeno  Co., 
97  Kan.  68,  154  Pac.  257. 

[b]  Must  Be  a  Surrender  Into  Cus- 
tody.— Williams  v.  Jenkins,  53  Ga.  166; 
Perkins  v.  Terrell,  1  Ga.  App.  250,  58 
S.  E.  133. 

7.  Woodring  v.  State,  53  Tex.  Crim. 
17,  108  S.  W.  371. 
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delivery  to  the  sheriff,  he  must  acknowledge  the  surrender  in  writing,' 
and  on  surrender  in  open  court,  exoneratur  should  be  entered."  In 
civil  cases,  the  surrender  is  not  complete  until  notice  thereof  has  been 
duly  given  to  the  adverse  party.'" 

Any  statutory  provisions  relating  to  surr-ender  should  be  strictly  fol- 
lowed," unless  they  are  directory  merely.^* 

VI.  FORFEITURE  OF  UNDERTAKING  AND  FIXING  LIABIL- 
ITY.  —  A.  In  Civil  Cases.  —  The  entry  of  a  default  of  the  defend- 
ant who  has  failed  to  enter  special  bail  is  only  a  formal  expression 
of  the  plaintiff's  determination  to  rely  on  the  breach  of  the  appear- 
ance bail  bond.'^  The  liability  of  bail  to  the  action  is  fixed  by  judg- 
ment against  the  principal  and  return  of  ca.  sa.  not  found;"  whereas 


[a]  See  Cameron  v.  Burger,  60  Ore. 
458,  120  Pac.  10,  holding  ■delivery  of 
a  certified  copy  of  the  undertaking  of 
ibail  serves  as  al  commitment  and 
authority  to  the  sheriff  to  detain  the 
principal. 

[b]"  Affidavit  may  be  made  out  of 
term  time  before  the  clerk  without  an 
order  of  the  judge.  Whitener  v.  State, 
38  Tex.   Grim.  146,  41   S.  W.  595. 

[c]  Warrant  may  issue  to  any 
county  in  state.  Whitener  v.  State,  38 
Tex.  Grim.  146,  41  S.  W.  595. 

8.  Mo. — State  v.  Meyers,  61  Mo.  414, 
though  it  is  not  absolutely  essential 
to  the  discharge  of  the  surety  that 
he  do  so.  Ore. — Hume  v.  Norris,  5 
Ore.  478.  S.  C. — Meyers  v.  Genter,  2 
Strobh.  439. 

[a]  By  Ceitiflcate  on  Copy  of  Un- 
dertaking.— Hume  V.  Norris,  5  Ore. 
478. 

9.  Ga. — ^Perkins  v.  Terrell,  1  Ga. 
App.  250,  58  S.  E.  133,  "there  is  no 
evidence-  of  a  surrender,  because  there 
is  no  exoneretur  ahown. "  Mass. 
Whitton  V.  Harding,  15  Mass.  535.  Ore. 
Cameron  v.  Burger,  60  Ore.  458,  120 
Pac.  10.  Vt.— Chase  v.  Holton,  11  Vt. 
347. 

Entry  of  exoneretur,  see  swpra,  IV, 
C. 

[a]  Indorsement  on  Bail  Piece  Ee- 
quilred. — McNeal  v.  "Van  Duser,  142 
Mich.  593,  105  N.  W.  1109.  See  El- 
liott V.  Dudley,  8  Mich.   62. 

10.  lU.^Cleveland  v.  Skinner,  56 
111.  500.  Mass.— Tucker  v.  Bruce,  121 
Mass.  400;  Eeed  v.  Maynardj  11  Allen 
394.  N.  H.— Sloan  v.  Bryant,  28  N.  H. 
67. 

[a]  Failure  to  give  date  of  sur- 
render immaterial.  Eeed  v.  Maynard, 
11  Allen  (Mass.)  394. 

[b]  Absence  of  signature  to  notice 
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is  not  fatal.     Tucker    v.    Bruce,    121 
Mass.  400. 

11.  Me. — Doyen  v.  Leavitt,  76  Me. 
247.  IMich.— Elliott  v.  Dudley,  8  Mich. 
62.  U.  y.— Goziue  v.  "Walter,  55  N.  Y. 
304;  Garofalo  v.  Prividi,  43  Misc.  359, 
87  N.  Y.  Supp.  467.  Tex. — Woodring 
V.  State,  53  Tex.  Crim.  17,  108  S.  "W. 
371.  Va. — See  Evans  v.  Freeland,  3 
Munf.   (17  Va.)   119, 

[a]  Payment  of  costs  by  bail  re- 
quired, see  U.  S. — Pennington  v.  Thorn- 
ton, 1  Cranch  C.  C.  101,  19  Fed.  Gas. 
No.  10,939a.  N.  Y.— Cathcart  v.  Gan- 
non, 1  Johns.  Gas,  220.  Eng. — Horn 
V.  "Whitcombe,  5  Dowl.  P.  C.  328.  See, 
however,  Morgan  v.  Jones,  117  Mich. 
59,  75  N.  "W.  280;  Mayell  v.  Pollett,  7 
Wend.  (N.  Y.)  507. 

12.  Mass. — Jones  v.  Varney,  8  Cush. 
137  (provision  as  to  notice);  Eeed  v. 
Maynard,  11  Allen  394i  Mo. — State  v. 
Mudd,  232  Mo.  564,  134  S,  W.  562; 
State  V.  Meyers,  61  Mo.  414.  Va. 
Cooke  V.  Beale's  Exrs.,  1   "Wash.   313. 

[a]  Delivery  of  copy  of  recogniz- 
ance with  the  principal  not  essential 
where  sheriff  accepted  principal.  State 
V.  Mudd,  232  Mo.  564,  568,  576,  134 
S.  "W.  562. 

13.  Pease  v.  Pendell,  57  Mich.  315, 
23   N.  "W.   827. 

[a]  Record  Unnecessary.  —  In  a 
recognizance  to  a  party  it  may  not 
be  necessary  that  a  breach  of  the 
condition  be  a  matter  of  record.  Bridge 
V.  Ford,  4  Mass.   641,  query. 

[b]  The  commencement  of  an  action 
on  the  bond  is  equally  as  eflfective  as 
the  entry  of  the  defendant's  default. 
Thereafter  the  defendant  cannot  enter 
special  bail.  Peace  v.  Pendell,  57  Mich. 
315,  23  N.  "W.  827.  And  see  sv,ma, 
II,  B,  1. 

14.  Davison  'r.  Mull,  2  N.  C.  364. 
See  infra,  IX, 
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that  of  bail  in  error  is  fixed  by  a  judgment  of  affirmance  or  discon- 
tinuance of  the  writ  of  error.^"* 

B.  In  Criminal  Cases.  —  1.  Generally.  —  A  forfeiture  must  be 
entered  of  record  on  default  in  the  conditions  of  a  criminal  bail  bond 
or  recognizance.^"  Proceedings  to  procure  such  forfeiture  are  sum- 
mary in  nature,^'  and  have  been  held  to  be  a  criminal  not  a  civil 
case.^*  Jurisdiction  to  declare  the  forfeiture  is  usually  regulated  by 
statute,^'  but  is  usually  limited  to  the  court  before  which  the  accused 
is  required  to  appear.^" 

To  declare  a  forfeiture,  the  court  must  find  that  a  certain  bond 
was  given  in  a  particular  case,^^  and  that  there  has  been  a  default 
in  some  of  its  conditions.^^     The  accused  must  be  called,^^  though 


15.  Dowlin  V.  Standifer,  Hempst. 
290,  7  Fed.  Gas.  No.  4,041a. 

16.  Ark. — Marr  v.  State,  26  Ark. 
410.  m.— Combs  V.  People,  39  111.  183; 
People  V.  Witt,  19  111.  169.  la.— State 
V.  Klingman,  14  Iowa  404.  Eau. — Bark- 
ley  V.  State,  15  Kan.  99.  Ky. — Blank- 
enship  v.  Com.,  10  Ky.   Op.   289. 

[a]  Second  forfeitnre  may  be  en- 
tered after  remission  of  the  first.  State 
V.  Cornig,  42  La.  Ann.  416,  7  So.  698. 
See  also  Perkins  v.  Terrell,  1  Ga.  App. 
250,  58  S.  B.  133. 

[b]  In  South  Carolina,  on  default 
in  the  conditions  of  the  recognizance, 
the  attorney  general  issues  a  notice 
to  show  cause  why  the  recognizance 
should  not  be  forfeited  and  .iudgment 
"confirmed."  Judgment  absolute  may 
be  rendered  on  this  notice.  State  v. 
Kdens,  88  S.  C.  302,  70  S.  E.  609. 

17.  State  V.  Gilbert,  10  La.  Ann. 
524. 

18.  State  V.  Cornig,  42  La.  Ann. 
416,  7  So.  698;  Hodges  v.  State,  73 
Tex.  Grim.  638,  648,  165  S.  W.  607. 
Compare  Perkins  v.  Terrell,  1  Ga.  App. 
250,  58   S.  E.   133. 

19.  See  the  statutes  and  the  follow- 
ing: tr.  S. — Kirk  V.  TTnited  States,  124 
Fed.  324.  Ga. — Koger  v.  Madison,  108 
Ga.  543,  34  S.  E.  133.  La.— State  v. 
Cornig,  42  La.  Ann.  416,  7  So.  698; 
State  V.  Williams,  37  La.  Ann.  200. 
Mo.— State  v.  Caldwell,  124  Mo.  509, 
28  S.  W.  4.  Okla. — State  v.  Hines,  37 
Okla.  198,  131  Pac.  688,  Ann.  Gas. 
1915B,  431.  Ore.— Cameron  v.  Burger, 
60  Ore.  458,  120  Pac.  10.  Pa.— Mishler 
V.  Com.,  62  Pa.  55,  1  Am.  ,Eep.  377, 
common  pleas  may.  S.  O. — State  v. 
Williams,  84  S.  C.  21,  65  S.  B.  982. 
Tex.— Willis  V.  State,  68  Tex.  Grim. 
292,  150  S.  W.  904;  Garner  v.  Smith, 
40  Tex.  505. 

[a]    Justices    of    the    peace    have 


power  to  declare  forfeitures.  Garner 
V.  Smith,  40  Tex.  505;  Fleming  v. 
Bonine  (Tex.  Civ.),  204  S.  W.  364; 
Willis  V.  State,  68  Tex.  Grim.  292,  150 
S.  W.  904. 

[b]  Judges,  as  distinguished  from 
the  courts,  cannot  declare  forfeiture. 
Cameron  v.  Burger,  60  Ore.  458,  465, 
120  Pac.  10. 

[c]  Judge  disqualified  to  try  the 
case  cannot  declare  forfeiture.  Marks 
V.  Smith,  4  Ga.  App.  129,  60  S.  E. 
1016, 

20.  Kirk  v.  United  States,  124  Fed. 
324;  State  v.  Quattlebaum,  67  S.  C. 
203,  45  S.  B.  162. 

21.  State  ex  ret  Voyles  v.  Pierce 
(Okla.),  166  Pac.  132;  Stale  ex  rel. 
Hankin  v.  Holt,  42  Okla.  472,  141  Pae. 
969. 

22.  State  ex  rel.  Voyles  v.  Pierce 
(Okla.),  166  Pac.  132;  State  ex  r^el. 
Hankin  v.  Holt,  42  Okla.  472,  141  Pae. 
969. 

23.  Fla. — Cheney  v.  Trammell,  .  65 
Fla.  451,  62  So.  916,  when  an  action 
is  brought  the  sureties  need  not  be 
called  on  to  produce  the  principal  but 
it  is  otherwise  in  estreatment  proceed- 
ings. Ga. — Park  v.  State,  4  Ga.  329. 
Compare  Perkins  v.  Terrell,  1  Ga.  App. 
250,  58  S.  B.  133,  holding  this  merely 
an  ancient  formality.  Dl. — People  v. 
Tidmarsh,  113  111.  App.  153.  La. 
Langridge  v.  Judge,  46  La.  Ann.  29, 
14  So.  427.  Md.— Schultze  v.  State,  43 
Md.  295,  306.  Neb. — Hesselgrave  v. 
State,  63  Neb.  807,  89  N.  W.  295. 
N.  C— State  v.  Jenkins,  121  N.  C. 
637,  28  S.  B.  413.  Tenn.— White  v. 
State,  5  Yerg.  183.  Tex. — Odiorne  v. 
State,  37  Tex.  122;  Conner  v.  State,  30 
Tex.  94.  W.  Va. — State  v.  Dorr,  59 
W.  Va.  188,  53  S.  E.  120,  115  Am. 
St,  Eep.  915,  5  L,  B.  A,   (N.  S.)  402, 
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under  some  statutes  this  is  not  necessary.^*    But  the  sureties  need  not 
as  a  general  rule  be  called  upon  to  produce  their  prineipal.^^ 

2.  Time  of  Forfeiture.  —  It  has  been  held  that  the  forfeiture  must 
be  taken  at  the  term  at  which  the  defendant  is  required  to  appear.^^ 

3.  Judgment  of  Forfeiture.  —  a.  Generally.  —  On  default  in  per- 
formance of  the  condition  of  a  recognizance,  a  judgment  declaring 
the  same  forfeited  is  entered  in  some  states.^''  Under  some  statutes, 
the  court  must  direct  the  fact  of  the  defendant's  non-appearance  to 
be  entered  upon  its  minutes^'  and  have  entered  an  order  forfeiting 
the  undertaKng  ;^°  though  some  statutes  provide  that  on  entry  of 
defendant's  default,  the  recognizance  is  ipso  facto  forfeited.^"     In 


8  Ann.  Cas.  1016;  State  v.  Lambert,  44 
W.  Va.  308,  28  S.  E.  930. 

[a]  But  on  a  separate  recognizance 
of  the  surety  the  calling  of  an  accused 
is  not  a  condition  to  the  forfeiture. 
Schultze  V.  State,  43  Md,  295. 

[b]  Calling  presumed  from  a  record 
of  forfeiture.  Mishler  v.  Com.,  62  Pa. 
55,  1  Am.  Eep.  377;  Com.  v.  Fogelman, 
3  Pa.  Super.  566,  40    W.  N.  C.  17. 

24.  State  V.  Holtdorf,  61  Mo.  App. 
515;  State  v.  Murphy,  23  Nev.  390,  48 
Pac.  628. 

25.  lU.— People  v.  Tidmarsh,  113 
111.  App.  153.  Ore. — Clifford  v.  Marston, 
14  Ore.  426,  13  Pac.  62.  Tex.— Tay- 
lor V.  State,  21  Tex.  499.  W.  Va. 
State  V.  Lambert,  44  W.  Va.  308,  28 
S.  B.  930. 

But  see  Mishler  v.  Com.,  62  Pa.  55, 
1  Am.  Eep.  377.  Compare  Perkins  v. 
Terrell,  1  Ga.  App.  250,  256,  58  S.  E. 
133. 

[a]  Failure  to  call  sureties  does  not 
defeat  an  action  on  the  recognizance. 
Ingram  v.  State,  10  Kan.  630;  State 
V.  Hines,  37  O'kla.  198,  131  Pac.  688, 
Ann.  Cas.  1915B,  431. 

26.  Ind.— State  v.  Hindman,  159 
Ind.  586,  65  N.  B.  911.  Ohio.— Swank 
V.  State,  3  Ohio  St.  429.  W.  Va.— State 
V.  Dorr,  59  W.  Va.  188,  53  S.  E.  120, 
115  Am.  St.  Eep.  915,  5  L.  E.  A.  (N. 
S.)   402,  8  Ann.  Cas.  1016. 

[a]  Cannot  Be  Taken  in  Vacation. 
State  V.  Hindman,  159  Ind.  586,  65 
N.  E.  911. 

[b]  Nor  at  a  Subsequent  Term. 
State  V.  Hindman,  159  Ind.  586,  65 
N.  B.  911.  Contra,  Gallagher  v.  People, 
88  111.  335;  Stokes  v.  People,  63  111. 
489. 

27.  Peacock  v.  People,  83  HI.  331; 
Weese  v.  People,  19  111.  643. 

[a]  Form  of  Judgment. — People  v. 
Tidmarsh,  113  111.  App.  153. 

28.  Ga.— Park  v.  State,  4  Ga.  329, 
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Kan. — Morrow  v.  State,  6  Kan.  222. 
Ky.— Com.  V.  Delk,  171  Ky.  263,  188 
S.  W.  376.  N.  Y.— People  v.  Bennett, 
137  N".  Y.  601,  33  N.  B.  873;  People 
V.  Bennett,  136  N.  Y.  482,  32  N.  E. 
1044.  Okla. — Whiteaker  v.  State,  31 
Okla.  65,  119  Pac.  1003.  Ore.— Clifford 
V.  Marston,  14  Ore.  426,  13  Pac.  62. 
Wash. — State  v.  Johnson,  69  Wash. 
612,  126  Pac.  56.  W.  Va.— State  v. 
Dorr,  59  W,  Va.  188,  53  S.  E.  120, 
115  Am.  St.  Eep.  915,  5  L.  E.  A.  (N. 
S.)  402,  8  Ann.  Cas.  1016  (default 
shall  be  entered) ;  State  v.  Lambert, 
44  W.  Va.  308,  28  S.  E.  930. 

[a]  Statute  Mandatory.  —  State  v. 
Murphy,  23  Nev.  390,  48  Pac.  628. 

[b]  Clerk's  entry  is  not  a  Judgment, 
but  is  in  effect  an  order  of  default 
and  forfeiture.  State  v.  Johnson,  69 
Wash.  612,  617,  126  Pac.  56. 

[c]  Default  of  bail  in  failing  to 
produce  their  principal  need  not  be 
entered.  State  v.  Lambert,  44  W.  Va. 
308,  28  S.  E.  930. 

[d]  A  failure  of  the  clerk  to  make 
the  entry  (1)  does  not  render  order 
void  (People  v.  Bennett,  137  N.  Y. 
601,  33  N.  E.  373),  or  (2)  affect  the 
substantial  rights  of  any  party.  Bark- 
ley  V.  State,  15  Kan.  99. 

29.  Com.  V.  Delk,  171  Ky.  263,  188 
S.  W.  376,  so  stated  by  the  court 
though  its  statute  is  the  same  as  that 
in  the  next  note  following. 

[a]  Form  of  order  of  forfeiture,  see 
San  Francisco  v.  Eandall,  .54  Cal.  408 ; 
People  V.  Hickey,  5  Daly  (N.  Y.)  365, 
367 

[b]  May  be  entered  at  any  time, 
the  defendant's  default  having  been 
entered.  People  v.  Bennett,  136  N.  Y. 
482,  32  N.  E.  1044. 

30.  Kan. — Morrow  v.  State,  6  Kan. 
222.  N.  Y.— People  v.  Bennett,  136 
N.  Y.  482,  32  N.  E.  1044.  Okla.— State 
V,  Hiues,  37  OWa.  198,  131  Pa?.  688, 
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some  states  on  the  failure  of  the  defendant  to  appear,  a  conditional 
judgment  or  judgment  nisi  is  rendered." 

The  record  or  judgment  of  forfeiture  should  show  the  facts  neces- 
sary to  impose  liability  on  the  sureties,^^  complying  with  all  statutory 
requirements.*^     The  recognizance  should  be  sufficiently  identified,** 


Ann.  Cas.  1915B,  431;  "Whiteaker  v. 
State,  31  Okla.  65,  119  Pac.  1003.  Ore. 
ClifEord  V.  Marston,  14  Ore.  426,  13  Pac. 
62. 

fa]  On  entry  of  defendant's  de- 
fault in  the  minutes,  the  recognizance 
is  ipso  facto  forfeited,  although  no 
order  of  forfeiture  is  entered.  People 
V.  Bennett,  136  N.  Y.  482,  32  N.  E. 
1044. 

31.  Ala. — ^Hunt  V.  State,  63  Ala. 
196.  Miss. — Washington  v.  State,  98 
Miss.  150,  53  So.  416.  Tenn. — Rogers 
V.  Goins,  95  Tenn.  361,  32  S.  W.  197. 
Tex. — Kiser  v.  State,  13  Tex.  Crim. 
201. 

See  Perkins  v.  Terrell,  1  Ga.  App. 
250,  256,  58  S.  B,  133,  rule  nisi. 

[a]  Several  judgments  nisi  may  be 
entered  on  a  joint  and  several  recog- 
nizance. Brewer  v.  State,  6  Lea 
(Tenn.)  198;  Avant  v.  State,  33  Tex. 
Crim.  312,  26  S.  "W.  411 ;  Kiser  v.  State, 

13  Tex.  App,  201. 

[b]  That  the  judgment  "will  he 
made  final  unless  good  cause  be  shown 
(1)  at  the  next  term  of  court  why 
the  defendant  did  not  appear"  must 
be  stated.  Lindley  v.  State,  17  Tex. 
App.  120;  Watkins  v.  State,  16  Tex. 
App.  646.  (2)  Statement  is  not  sup- 
plied by  a  recital  in  the  scire  facias. 
Collins  V.  State,  12  Tex.  App.  356. 

[e]  Must  be  rendered  (1)  against 
the  principal  and  all  his  sureties. 
Huntley  v.  State,  65  Tex.  Crim.  275, 
143  S.  W.  1166;  Douglass  v.  State,  26 
Tex.  App.  248,  9  S.  W.  733;  Ellis  v. 
State,  10  Tex.  App.  324.  (2)  May  be 
taken  against  sureties  alone.  Kilgrow 
V.  State,  76  Ala.  101. 

[d]  An  order  that  citation  issue  is 
surplusage.  Gragg  v.  State,  18  Tex. 
App.  295. 

[e]  May  be  amended  (1)  under 
leave  of  court  (HoUey  v.  State,  70  Tex. 
Crim.  511,  157  S.  W.  937),  (2)  after 
the  term  (Collins  v.  State,  16  Tex. 
App.  274),  (3)  nunc  pro  tune.  Hunt 
V.  State,  63  Ala.  196;  HoUey  v.  State, 
70  Tex.  Crim.  511,  157  S.  W.  937.  (4) 
Should  be  corrected  before  proceeding 
to   trial  upon  it.     Robertson  v.  State, 

14  Tex.   App,   211.     (5)    After    final 


judgment,  amendment  is  improper.  El- 
lis V.  State,  10  Tex.  App.  324.  (6) 
Principal  to  be  served  with  notice  of 

j  motion  to  amend.     Collins  v.  State,  16 

'  Tex.  App.  274. 

!  32.  Holoomb  v.  State,  99  Ala.  185, 
12  So.  794;  State  ex  rel.  Hankin  v. 
Holt,  42  Okla.  472,  141   Pac.   969. 

[,a]  The  existence  of  a  situation 
when  defendant's  presence  might  be 
lawfully  required  must  be  shown. 
Cameron  V.  Burger,  60  Ore.  458,  120 
Pac.  10. 

[b]  That  the  forfeiture  was  taken 
as  required  by  law  should  be  shown. 
Lindley  v.  State,  17  Tex.  App.  120. 

[c]  When  principal  was  to  appear 
need  not  be  stated  in  judgment  nisi. 
Hodges  V.  State,  73  Tex.  Crim.  638, 
647,  165  S.  W.  607.  Contra,  Moseley 
V.  State,  37  Tex.  Crim.  18,  38  S.  W. 
800. 

[d]  Judgment  of  forfeiture  need  not 
(1)  be  for  recovery  of  any  amount. 
Peacock  v.  People,  83  111.  331;  State 
V.  Eyermann,  172  Mo.  294,  72  S.  W. 
539.  (2)  Otherwise  as  to  judgments 
nisi.  Conner  v.  State,  30  Tex.  94; 
State  v.  Cox,  25  Tex.  404;  Galindo 
V.  State,  15  Tex.  App.  319. 

[e]  Amount  of  bond  or  recogniz- 
ance need  not  be  stated.  Ga. — Spicer 
V.  State,  9  Ga.  49.  Mo. — State  v.  Eyer- 
mann, 172  Mo.  294,  72  S.  W.  539. 
Okla. — Ewards  v.  State,  39  Okla.  605, 
136  Pac.   577. 

[f  ]  Whether  accused  charged  by  in- 
dictment or  information  need  not  be 
stated.  Trail  v.  State,  56  Tex.  Crim. 
73,  118  S.  W.  714. 

[g]  Offense  should  be  described. 
Gresham  v.  State,  48  Ala.  625;  Hall 
V.  State,  15  Ala.  431. 

33.  Bailey  v.  State  (Tex.  Crim.), 
22  S.  W.  40;  Ware  v.  State,  '21  Tex. 
App.  328,  17  S.  W.  624. 

34.  Ala. — Cantatine  v.  State,  33  Ala. 
439.  Miss. — Overaker  c.  State,  4  Smed. 
&  M.  738.  Tex.— Holley  v.  State,  70 
Tex.  Crim.  511,  157  S.  W.  937. 

[a]  Date  of  bond  to  be  stated  in 
judgment  nisi.  Holley  v.  State,  70  Tex. 
Crim.  511,  157  S.  W.  937. 

[b]  Several   Eecognizances.  —  Over- 
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and  the  failure  of  accused  to  appear  at  the  required  time  and  place 
in  response  to  the  call  stated.^"  The  record  need  not  be  made  on  the 
day  of  the  forfeiture.^" 

b.  Conclusiveness  of.  —  The  record  or  judgment  of  forfeiture  is 
generally  conclusive  in  any  proceedings  in  another  eourt.^^  And  it 
cannot  be  attacked  collaterally  in  the  action  to  enforce  the  bond," 
unless  it  is  void.'" 

c.  Review  and  Vacation.  —  A  judgment  nisi  on  forfeiture  of  a 
recognizance  is  not  appealable,*"  though  in  some  states  a  judgment 
of  forfeiture  may  be  appealed,*^  and  may  be  set  aside  or  vacated  on 
petition,*^  or  in  a  direct  action  in  the  same  court  for  annulment  in  a 
proper  case.*' 

VII.  ESTREAT.  —  At  common  law,  after  forfeiture,  a  criminal 
recognizance  was  estreated,  that  is  returned  to  the  exchequer  for  suit 
thereon.**  This  proceeding  still  obtains  under  some  statutes  where 
there  are  courts  of  exclusive  criminal  jurisdiction,  and  the  proceeding 
to  enforce  the  undertaking  is  deemed  a  civil  action.*^ 


aker  v.  State,  4  Smed.  &  M.  (Miss.) 
738;  State  v.  Byermann,  172  Mo.  294, 
72  S.  W.  539. 

[c]  If  recognizance  is  incorrectly 
descri'bed  may  be  amended  nunc  pro 
tunc.  State  v.  Jenkins,  121  N.  C.  637, 
28  S,  E.  413.  See  Werbiski  v.  State, 
20  Tex.  App.  131. 

35.  U.  S. — ^United  States  v.  Eund- 
lett,  2  Curt.  41,  27  Fed.  Cas.  No.  16,208. 
Ga. — Spicer  v.  State,  9  Ga.  49.  111. 
Alley  V.  People,  6  111.  109.  Ind. — Fried- 
line  V.  State,  93  Ind.  366.  Ky.— Walker 
V.  Com.,  79  Ky.  292.  Nev. — State  v. 
Murphs-^,  23  Nev.  390,  400,  48  Pac.  628. 
N.  H.— State  v.  Kinne,  39  N.  H.  129, 
133.  Ore.— Clifford  v.  Marston,  14  Ore. 
426,  13  Pac.  62. 

[a]  Calling  of  accused  need  not  be 
shovn  under  statute.  State  v.  Murphy, 
23  Nev.  390,  48  Pac.  628. 

36.  Kirk  v.  United  States,  131  Fed. 
331. 

37.  Ga. — Wellmaker  v.  Terrell,  S  Ga. 
App.  791,  60  S.  B.  464.  La.— State  v. 
Le  Grand,  130  La.  1034,  58  So.  869. 
N.  0.— State  v.  Morgan,  136  N.  C. 
593,  48  S.  E.  604.  Okla.— Buckman  v. 
State,  44  Okla.  160,  143  Pac.  1050. 
Pa. — Com.  V.  Harvey,  222  Pa.  214,  7 
Atl.  1093;  Com.  v.  Burkholder,  3  Pa. 
Dist.  563.  S.  0.— State  v.  Dingle,  87 
a  C.  518,  70  S.  E.  163. 

38.  Cal.— People  v.  Wolf,  16  Cal. 
385.  Ind.— State  v.  Hindman,  159 
Ind.  586,  65  N.  E.  911;  Priedline  v. 
State,  93  Ind.  366.  Okla.— Lawrence 
V.  Mason,  166  Pac.  133;  Euckman  v. 
State,    44    Okla.    160,    143    Pac.    1050; 
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State  ex  rel.  Hankin  v.  Holt,  42  Okla. 
472,  141  Pac.  969;  Hines  v.  State,  39 
Okla.  638,  136  Pac.  592.  Pa.— Com.  v. 
Harvey,  222  Pa.  214,  7  Atl.  1093.  Utah. 
United  States  v.  Eldredge,  5  Utah  161, 
13   Pac.   673. 

39.  State  v.  Hindman,  159  Ind.  586, 
65  N.   E.   911. 

40.  Bostick  V.  State  (Tex.  Crim.), 
195   S.   W.   863. 

41.  State  V.  Toups,  44  La.  Ann. 
896,  11  So.  524. 

42.  Edwards  v.  Hennepin,  116  Minn. 
101,  133  N.  W.  469. 

As  to  relief  from  forfeiture,  see  next 
section  following. 

43.  State'  v.  Hindman,  159  Ind.  586. 

65  N.  E.  911. 

[a]  A  proceeding  by  cross-complaint 
is  on  the  footing  of  an  original  action, 
and  therefore  a  cross-complaint  in  an 
action  on  the  recognizance  >setting  up 
fraud  in  the  judgment  of  forfeiture  is 
proper.  State  v.  Hindman,  159  Ind. 
586,  65  N.  E.  911. 

44.  Kirk  v.  United  States,  131  Fed. 
331,    335;    State    v.    Johnson,    132    La.- 
11,  60  So.  702,  but  there  is  no  estreat 
in  Louisiana. 

[a]  _  Estreat  was  necessary  because 
the  scire  facias  proceeding  is  civil  in 
nature  and  must  be  had  in  a  court 
having  civil  jurisdiction  and  because 
the  scire  facias  could  not  issue  ex- 
cept from  a  court  having  the  record. 
State  V.  Kinne,  39  N.  H.  129,  133. 

45.  U.  S.— Kirk  v.  United  States, 
131   Fed.    331.     Fla. — Harris   v.   State, 

66  Fla.   89,   62    So.    915;    Cheney    v. 
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VIII.  RELIEF  FROM  FORFEITURE.  — A.  In  Civil  Actions." 
In  a  proper  ease  proceedings  against  the  bail  may  be  stayed,*'  or  set 
aside,**  or,  it  seems,  common  bail  may  enjoin  a  judgment  by  de- 
fault.*» 

B.  In  Criminal  Cases.  —  Statutes  authorize  courts,  in  their  dis- 
cretion upon  good  cause  shown,  to  remit  the  whole  or  a  part  of  the 
penalty  of  the  bond  or  recognizance  after  forfeiture.""  The  applica- 
tion should  be  made  to  the  court  which  adjudged  the  forfeiture,^^  as 


Trammell,  65  Fla.  451,  62  So.  916. 
Mass. — Com.  V.  McNeill,  19  Pick;  127; 
Com.  V.  Gordon's  Bail,  15  Pick.  193. 
N.  H.— See  State  v.  Kinne,  39  N.  H. 
129,   133. 

46.  Motions  to  cancel  bail,  see  2 
Standard  Peoc.  971,  et  seq. 

47.  Del. — Glazier  v.  Sutton,  3  Harr. 
392.  Ind. — Lewis  v.  Brackenridge,  1 
Blaekf.  112.  Mich. — De  Myer  v.  Mc- 
Gonegal,  32  Mich.  120,  "in  order  that 
a  trial  may  be  had  in  the  original 
action."  N.  H. — Nettleton  v.  Billings, 
17  N.  H.  453,  where  principal  is  dis- 
charged in  bankruptcy.  N.  J. — ^Flor- 
ence V.  Shumar,  34  N.  J.  L.  455.  N".  Y. 
Eenoard  v.   Noble,   2   Johns.   Cas.   293. 

[a]  Power  not  confined  to  court  in 
which  original  action  was  brought. 
Barker  v.  Eusaell,  11  Barb.  (N.  Y.) 
303,  1  Code  Rep.  (N.  S.)  57. 

[b]  Proceedings  against  common 
bail  will  be  stayed  on  the  defendant's 
putting  in  and  perfecting  bail.  Boby- 
shall  V.  Oppenheimer,  4  Wash.  C.  C. 
317,  3  Fed.  Cas.  No.  1,589;  Valentine 
V.  Smith,  8  Ohio  26. 

48.  Florence  v.  Shumar,  34  N.  J.  L. 
455;  Eenoard  v.  Noble,  2  Johns.  Cas. 
(N.  Y.)  ?93,  where  the  bail  are  per- 
sonated. 

[a]  Affidavit  on  motion  (1)  to  set 
aside  proceedings  in  the  suit  on  a  bail 
bond  is  well  entitled  in  the  bail  bond 
suit.  Pell  V.  Jadwin,  3  Johns.  (N.  Y.) 
448.  (2)  It  must  state  the  defendant 
has  a  good  defense  on  the  merits. 
Grottick  v.  Bailey,  5  Barn.  &  Aid.  703, 
7  E.  C.  L.  383,  106  Eng.  Reprint  1348. 

49.  See  infra,  this  note. 

[a]  Season  why  defense  was  not 
made  must  be  shown.  Allen,  Walton 
&  Co.  V.  Hamilton,  9  Gratt.  (50  Va.) 
255;  Brown  V.  Toell's  Admr.,  5  Eand. 
(26- Va.)   543,  16  Am.  Dee.  759. 

50.  TT.  S. — United  States  v.  Jenkins, 
176  Fed.  672,  100  C.  C.  A.  224.  D.  0. 
United  States  v.  Von  Jenny,  39  App. 
Cas.  377.  Ky. — Com.  v.  Hurst,  149  Ky. 
435,  149  S.  W.  866;  Fortney  v.  Com., 


140  Ky.  545,  131  S.  W.  383;  Com. 
V.  Hillis,  29  Ky.  L.  Rep.  1063,  96  S. 
W.  873.  Minn. — Edwards  v.  Hennepin, 
116  Minn.  101,  133  N.  W.  469.  N.  Y. 
People  V.  Parisi,  217  N.  Y.  24,  111 
N.  E.  253,  Ann.  Gas.  1916C,  111;  Peo- 
ple V.  Heit,  152  App.  Div.  179,  136 
N.  Y.  Supp.  651;  Leano  v.  Leano,  60 
Misc.  520,  113  N.  Y.  Supp.  1115.  N.  C. 
State  V.  Morgan,  136  N.  C.  593,  4S 
S.  E.  604.  Okla.— Dunn  v.  State,  166 
Pac.  193;  Melton  v.  State,  46  Okla. 
487,  149  Pac.  154;  State  v.  Hines,  37 
Okla.  r98,  131  Pac.  688,  Ann.  Cas. 
1915B,  431.  Ore. — Cameron  v.  Burger, 
60  Ore.  458,  120  Pac.  10.  S.  C— State 
V.  Quattlebaum,  67  S.  C.  203,  45  S.  E. 
162.  Tex.— Golden  v.  State,  32  Tex. 
737;  Lee  v.  State,  25  Tex.  App.  331, 
8  S.  W.  277.  Va.— Caldwell  v.  Com., 
14  Gratt.  (55  Va.)  698.  Wash.— State 
V.  Johnson,  69  Wash.  612,  126  Pao. 
56. 

[a]  No  common  law  power  to  re- 
lieve against  forfeitures  exists.  HI. 
Weese  v.  People,  19  111.  643.  Ind. 
State  V.  Speck,  20  Ind.  211.  N.  Y. 
People  V.  Abram'S,  172  App.  Div.  577, 
158  N.  Y.  Supp.  637.  But  see  United 
States  V.  Feely,  1  Brock.  255,  25  Fed. 
Cas.  No.  15,082;  Lane  v.  Townsend,  1 
Ware  289,  14  Fed.  Cas.  No.  8,054; 
Caldwell  v.  Com.,  14  Gratt.  (55  Va.) 
698,  holding  our  courts  at  common  law 
possessed  the  power  of  discharging 
recognizances  before  adjudged  to  be 
forfeited. 

[b]  City  court  has  no  power  to 
chancer.  State  v.  Dwyer,  70  Vt.  96,  39 
Atl.  629. 

51.  U.  S.— United  States  v.  Mc- 
Glashen,  66  Fed.  537;  United  States 
V.  Feely,  1  Brock.  255,  25  Fed.  Cas. 
No.  15,082.  La.— Hope  v.  Hefflner, 
Man.  Unrep.  Cas.  281.  N.  Y. — People 
V.  Young,  92  Hun  373,  36  N.  Y.  Supp. 
547.      < 

[a]  Commencement  of  action  before 
ainother  court  to  enforce  recognizance 
does   not   deprive    court   of   power   to 
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a  general  rule,  though  the  governor  is  sometimes  given  the  power 
to  remit  forfeiture.'^ 

Time.  —  A  remission  may  be  had  before  estreat  at  common  law,"^  and 
after  estreat  by  virtue  of  statute."*  The  time  within  which  relief 
may  be  had  under  modern  procedure  is  variously  limited  by  statute,®' 
but  extends  as  a  general  rule  up  to  final  judgment  on  the  recog- 
nizance,''  and  even  afterwards  under  some  statutes." 

Proceedings.  — Relief  may  be  had  by  motion'*  or  by  petition,'^  on 
notice  to  the  district  attorney,  under  rule  of  court  and  statute.*"  The 
personal  presence  of  the  accused  is  necessary,**  and  payment  of  costs 
is  sometimes  made  a  condition  precedent  to  the  setting  aside  of  a 
forfeiture.'" 

Appeal  and  Vacation.  —  An  appeal  does  not  lie  on  behalf  of  the  state 
from  an  order  remitting  a  forfeiture,"'  nor,  it  seems,  on  behalf  of  the 
defendant  from  an  order  denying  his  application  for  remission."*    A 


remit.     People  v.  Van  EpSj  4  Wend. 
(N.  Y.)  387. 

[b]  Payment  by  clerk  to  treasurer 
of  money  deposited  in  lieu  of  ball  does 
not  deprive  the  court  of  jurisdiction. 
Edwards  v.  Hennepin,  116  Minn.  101, 
133  N.  W.  469. 

52.  tr.  S. — ^United  States  v.  Duncan, 
2  Pittsb.  328,  25  Fed.  Cas,  No.  15,004. 
Ind.— State  v.  Shideler,  51  Ind.  64.  Pa. 
Com.  V.  Denniston,  9  Watt®  142.  Tex. 
Jeter  v.  State,  86  Tex.  555,  26  S.  W. 
49. 

[a]  Power  Not  Exclusive. — State  v. 
Shideler,  51  Ind.  64. 

53.  United  States  v.  Peely,  1  Brock. 
255,  25  Fed.  Cas.  No.  15,082.  See 
State  V.  Johnson,  132  La.  11,  60  So. 
702. 

54.  See  State  v.  Johnson,  132  La. 
11,   60    So.    702,   under   the   statute   of 

38  Geo.  Ill,  c.  52,  §6. 

55.  See  generally  the  statutes  and 
the  following  cases:  State  v.  Young, 
142  La.  865,  77  So.  772;  State  v.  John- 
son, 132  La.  11,  60  So.  702;  State 
V.  Le  Grand,  130  La.  1034,  58  So. 
869  (judgment  becomes  absolute  if  de- 
fendant makes  no  appearance  within 
five  days);  State  v.  Dwyer,  70  Vt.  96, 

39  Atl.   629. 

[a]  After  the  term  at  which  for- 
feiture was  entered,  remission  may  be 
ordered.  United  States  v.  Jenkins,  176 
Fed.  672,  100  C.  C.  A,  224. 

56.  U.  S. — ^United  States  v.  Jenkins, 
176  Fed.  672,  100  C.  C.  A.  224.  See 
Lane  v.  Townsend,  14  Fed.  Gas."  No. 
8,054.  Ky.— Com.  v.  Hillis,  29  Ky.  L. 
Eep.  1063,  96  S.  W.  873.  Ore.— Cam- 
eron V.  Burger,  60  Ore.  458,  120  Pac. 
10.    Tex.— Jeter  v.  State,  86  Tex.  555, 
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26  S.  W.  49,  though  the  governor  may 
remit  after  final  judgment.  Vt. — State 
V.  Dwyer,  70   Vt.  96,  39  Atl.  629. 

57.  United  States  v.  Jenkins,  176 
Fed.  672,  100  C.  C.  A.  224  (under  North 
Carolina  statute);  State  v.  Frankgos, 
114  Tenn.  76,  85  S.  W.  79.  But  see 
Com.  V.  Hillis,  29  Ky.  L.  Eep.  1063, 
96  S.  W.  873. 

58.  State  v.   Shideler,  51  Ind.   64. 

[a]  Complaint  Unnecessary. — State 
V.  Shideler,  51  Ind.  64. 

[b]  Showing  as  to  no  loss  of  rights 
by  the  people  required  by  statute. 
People  V.  Levy,  169  App.  Div.  571,  155 
N.  Y.  Supp.  512;  In  r<e  Sayles,  84  App. 
Div.  210,  82  N.  Y.  Supp.  671. 

59.  Foulke  v.  Com.,  90  Pa.  257. 

60.  People  v.  Young,  92  Hun  373, 
36  N.  Y.  Supp.  547;  People  v.  Carroll, 
1  Misc.  514,  20  N.  Y.  Supp.   990. 

61.  United  States  v.  Asking,  4 
Cranch  C.  C.  (U.  S.)  98,  24  Fed.  Cas. 
No.  14,471. 

62.  111.— Gallagher  v.  People,  88  111. 
335.  Ind.- State  v.  Smith  (Ind.  App.), 
117  N.  E.  553.  N.  Y.— People  v.  Young, 
92  Hun  373,  36  N.  Y.  Supp.  547. 

63.  Com.  V.  Eeal  Estate  T.  Ins.  & 
Tr.  Co.,  22  Pa.  Super.  235. 

64.  Fowler  v.  State,  45  Okla.  351, 
145  Pac.  326.  But  see  a  contrary  dic- 
tum in  Melton  v.  State,  46  Okla.  487, 
149  Pac.  154;  and  see  People  t.  Young, 
92  Hun  (N.  Y.)  373,  36  N.  Y.  Supp. 
547,  holding  the  order  to  be  an  order 
in  a  special  proceeding  under  a  stat- 
ute relating  to  civil  appeals. 

[a]  Unless  the  court's  discretion  is 
abused,  it  will  not  be  reviewed.  Peo- 
ple V.  Young,  92  Hun  378,  36  N.  Y. 
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remission  of  forfeiture  will  be  vacated  in  a  proper  case."' 

IX.  PROCEEDINGS  TO  ENFORCE  FORFEITED  BOND  OR 
RECOGNIZANCE.  —  A.  Remedies  Generally.  —  When  a  forfeiture 
of  a  recognizance  is  declared  and  entered,  the  recognizance  becomes 
a  judgment,  which  in  some  states  is  enforcible  by  execution.""  But 
generally  the  forfeiture  of  a  recognizance  is  a  judgment  to  the  ex- 
tent that  it  is  an  adjudication  of  a  breach  and  no  further."'  Execution 
cannot  issue  thereupon,"^  and  further  proceedings  must  be  had."^ 
Summary  proceedings  upon  forfeited  recognizances  are  often  allowed 
by  statute,''"  and  some  statutes  provide  for  remedies  by  notice  to  show 
cause  why  judgment  should  not  be  entered,'^  or  by  motion,  on  notice, 
for  judgment  against  the  sureties.''^  If  money  deposited  in  lieu  of 
bail  in  a  criminal  case  is  forfeited,  the  clerk  must  pay  it  over  to  the 
county  treasurer  without  further  legal  proceedings  under  some 
statutes." 

B.  By  Action  or  Scire  Facias.  —  1.  Generally.  —  On  default  in 
appearance  bail  in  civil  cases,  the  plaintiff  may  proceed  against  the 
sheriff  and  leave  him  to  proceed  against  the  bail  taken  by  him,'*  or 


Supp.  547;  In  r«  Sayles,  84  App.  Div. 
210,  82  N.  T.  Supp.  671. 

65.  People  v.  Lasher,  18  N.  Y.  Supp. 
136,  45  N.  Y.  St.  46,  where  a  former 
application  for  remission  was  denied 
by   another   judge. 

66.  U.  S. — See  Kirk  v.  United  States, 
131  Fed.  331,  referring  to  the  common 
law  rule.  Colo. — Fahey  v.  People,  8 
Colo.  App.  553,  46  Pac.  836.  Ind. 
State  V.  Shideler,  51  Ind.  64.  Md. 
Schultze  V.  State,  43  Md.  295,  306. 
N.  Y.— People  v.  Salomon,  212  N.  Y. 
446,  106  N.  E.  111.  Wash.— State  v. 
Johnson,  69  Wash.  612,  126  Pac.  56, 
and  if  the  principal  is  produced  before 
the  expiration  thereof,  the  court  in  its 
discretion  may  vacate  the  judgment  on 
terma. 

[a]  This  Was  the  Common  Law 
Kule.— Kirk  v.  United  States,  131  Fed. 
331. 

[b]  But  if  the  question  of  for- 
feiture was  in  doubt  at  common  law,  a 
scire  facias  issued.  Kirk  v.  United 
States,  131  Fed.  331. 

[c]  Irregularities  in  taking  and  for- 
feiting of  recognizances  cannot  be  tak- 
en advantage  of  by  motion  to  quash 
the  execution  issued  thereon.  Schultze 
V.  State,  43  Md.  295. 

67.  Tanquary  v.  People,  25  Colo. 
App.   531,  139  Pac.   1118. 

fa]  A  judgment  of  forfeiture  de- 
termines that  the  defendant  stood 
charged  with  a  public  offense,  that  the 
bond  forfeited  was  executed  to  secure 
his  release  from  custody,  and  that  the 


bond  had  been  given  in  the  particular 
case  in  which  the  defendant  stood 
charged.  State  ex  rel.  Voyles  v.  Pierce 
(Okla.),  166  Pac.  132. 

68.  Weese  v.  People,  19  111.   643. 

69.  Varner  v.  Crabb,  2  Ind.  168; 
State  V.  Dwyer,  70  Vt.  96,  39  Atl. 
629. 

[a]  Clerk  cannot  make  an  entry 
that  the  bail  waived  issuance  of  scire 
facias  and  confessed  judgment.  State 
V.  Simpson  (Mo.  App.),  203  S.  W,  643. 

Action  and  scire  facias,  see  infra, 
IX,  B. 

70.  People  v.  Quigg,  59  N.  Y.  83; 
People  V.  Gildersleeve,  3  Code  Eep. 
(N.  Y.)    143. 

71.  Harris  v.  State,  66  Fla.  89,  62 
So.  915;  Cheney  v.  Trammell,  65  Fla. 
451,  62  So.  916  (resort  may  be  had 
to  this  remedy  or  the  remedy  by  ac- 
tion); State  V.  Edens,  88  S.  C.  302, 
70  S.  E.   609.     See  sv/pra,  VI,  B,  1. 

[a]  Jurisdiction  is  conferred  on  cir- 
cuit court.  Harris  v.  State,  66  Fla. 
89,  62  So.  915. 

[b]  Strict  rules  relating  to  pleas  in 
abatement  do  not  apply  to  answers  in 
this  proceeding.  Harris  v.  State,  66 
Fla.  89,  62  So.  915. 

72.  Pickelsimer  v.  Glazener,  173  N. 
C.  630,  92  S.  B.  700. 

73.  State  v.  Hiues,  37  Okla.  198,  131 
Pac.  688,  Ann.  Cas.  1915B,  431.  Com- 
pare Edwards  v.  Hennepin,  116  Minn. 
101,  133  N.  W.  469. 

74.  De  Myer  v.  McGonegal,  32  Mich. 
120,    sheriff   may   be   ruled    to   put   in 
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plaintiff  may  proceed  against  the  common  bail.'^  Special  bail  must 
be  sued  upon  his  recognizance  before  any  judgment  can  be  entered 
against  him.'"  Statutes  authorize  courts  to  direct  the  proper  officers 
to  bring  an  action  on  a  bail  bond/' 

2.  Conditloils  Precedent.  —  The  recognizance  must  be  filed  of  rec- 
ord/^ and  in  criminal  cases  a  forfeiture  of  the  bond  or  recognizance 
must  be  declared/'  before  an  action  to  enforce  it  will  lie.  To  charge 
special  bail  in  civil  cases  with  liability,  a  final  judgment  against  the 
principal  must  be  rendered,^"  an  execution  against  property  returned 
unsatisfied  in  whole  or  in  part/^  and  an  execution  against  the  body 
issued  and  returned  "not  found. "*^  But  this  is  not  true  as  to  bail 
in  error.*^  Special  bail  are  not  entitled  to  notice  of  the  judgment,** 
or  of  the  issuance  and  return  of  execution,*^  and  no  demand  upon 


and  perfect  special  bail,  and  if  he 
does  not  do  so  Bummary  proceedings 
against  him  are  had.  S6e  the  title 
"Sheriffs,   Constables  and  Marshals." 

75.  De  Myer  v.  McGonegal,  32  Mich. 
120.  See  Beecker  v.  Simmons,  7  Johns. 
(N.  Y.)  119. 

76.  Cook  j;.  Evans,  16  N.  J.  L.  177. 

[a]  On  default  of  appeacauce,  judg- 
ment cannot  be  entered  up  at  once 
against  fhe  bail  separately  or  as  a 
co-defendant  in  the  same  suit.  Cook 
V.  Evans,  16  N.  J.  L.  177. 

77.  State  v.  Davis,  27  Utah  368,  75 
Pac.  857. 

78.  Bridge  v.  Ford,  4  Mass.  641; 
Darling  v.  Cutting,  57  Vt.  218.  See 
supra,  II,  B,  2. 

Contra,  Jennings  v.  State,  13  Kan. 
80,  holding  omission  does  not  defeat  a 
recovery. 

[a]  Entry  in  the  minutes  is  not 
Bueh  a  record  as  is  contemplated.  Peo- 
ple V.  Kane,  4  Denio  (N.  Y.)  530,  536; 
Darling  v.  Cutting,  57  Vt.  218. 

79.  State  V.  Hindman,  159  Ind.  586, 
65  N.  E.  911;  State  v.  Sorenson,  48 
Utah  663,  160  Pac.  1181.  See  supra, 
VL 

80.  Dowlin  v.  Standifer,  Hempst. 
290,  7  Fed.  Cas.  No.  4,041a;  Cook  «. 
Evans,  16  N.  J.  L.  177. 

[a]  A  judgment  against  the  prin- 
cipal and  surety  is  unauthorized.  Cook 
V.  Evans,  16  N.,  J.  L.  177. 

81.  Bradley  v.  Bishop,  7  Wend.  (N. 
Y.)   352. 

82.  U.  S. — Dowlin  v.  Standifer, 
Hempst.  290,  7  Fed.  Cas.  No.  4,041a. 
Ala.— rKennedy  v.  Spencer,  4  Port.  428, 
Ark. — Duncan  v.  Owens,  47  Ark.  388, 
1  S.  W.  698.  111.— Murphy  v.  Sum- 
merville,  7  Ul.  360.    MaBS.-^StevenB  v. 
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Bigelow,  12  Mass,  434.     Mich. — ^Fisher 

V.  Drewa,  63  Mich.  655,  30  N.  W.  315; 
Barnum  v.  Waterbury,  38  Mich.'  280. 
N.  y. — Bradley  v.  Bishop,  7  Wend. 
352.  N.  C. — Pickelsimer  v.  Glazener, 
173  N.  C.  630,  92  S.  E.  700.  R.  I.— Mc- 
Auliflfe  V.  Lynch,  17  E.  I.  410,  22  Atl. 
940.  'S.  0.— Broaders  v.  Welsh,  2  Nott 
&  McC.  569.  Vt.— Fuller  v.  Howard, 
6  Vt.  561.  Va.— Cloud  v.  Catlett's  Exr., 
4  Leigh  (31  Va.)  462. 

See  supra,  VI,  A. 

[a]  Whether  officer  used  duo  dil- 
igence in  search  is  question  for  jury. 
Bebee  v.  Gardner,  11  Conn.  104. 

[b]  In  detinue,  to  charge  the  spe- 
cial bail,  it  is  necessary  that  the 
execution  against  the  principal  be 
superseded  as  to  the  specific  thing  and 
given  for  the  alternative  value,  and 
that  a  ca.  sa.  be  sued  out  against 
him  without  effect.  Cloud  v.  Catlett's 
Exr.,  4  Leigh   (31  Va.)   462. 

[c]  Sheriff  may  be  directed  to  re- 
turn the  ca.  sa.  non  est  inventus,  even 
though  he  knows  where  the  defendant 
is,  unless  he  is  already  in  custody. 
Van  Winkle  v.  Ailing,  17  N.  J.  L.  446. 
Campare  Stevens  v.  Bigelow,  12  Mass. 
434. 

[d]  Where  a  sheriff  is  baU  as  to 
several  defendants,  he  may  be  sued 
after  issuance  of  ca.  sa.  although  plain- 
tiff directs  no  service  be  had  on  one 
of  them.  Jackson  v.  Hampton.  32  N 
0.  579. 

83.  Dowlin  v.  Standifer,  Hempst. 
290,  7  Fed.  Cas.  No.  4,041a.    See  supra, 

VI,  A. 

84.  Vandergazelle  v.  Eodgers,  57 
Mich.  132,  23  N.  W.  713. 

85.  Vandergazelle  v.  Eodgers,  57 
Mich.  132,  23  N.  W.  713. 
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them,  is  necessary  before  commencing    suit,'°    unless    required    by 
statute.*' 

3.  Form  of  Action.  —  Generally  scire  facias  is  the  proper  remedy 
to  enforce  a  recognizance,**  but  this  does  not  negative  or  preclude  the 
right  to  proceed  by  action  of  debt  on  the  bond  or  recognizance.*^ 
Though  bail  bonds  are  not  enforceable  by  scire  facias  in  some  states,^" 
it  is  otherwise  by  statute.'^ 

4.  Nature  of  Action  or  Proceeding.  —  Actions  of  debt  on  recog- 
nizances are  original  actions  ;°^  and  scire  facias  proceedings  are  by 


86.  See  infra,  this  note. 

[aj  Iieaving  ca.  sa.  in  sheriff's  of- 
fice four  days  is  considered  as  a  de- 
mand. Stevens  v.  Bigelow,  12  Mass. 
434;  Vandergazelle  v.  Eodgers,  57 
Mich.  132,  23  N.  W.  713. 

87.  See  the   statutes. 

[a]  Notice. — Carleton  v.  Bartlett,  16 
N.  H.  538: 

88.  XJ.  S. — Ewing  v.  United  States, 
240  Fed.  241,  153  C.  C.  A.  167;  United 
States  V.  Imsley,  54  Fed.  221,  4  C.  C. 
A.  296.  Ala. — Kennedy  v.  Kice,  1  Ala. 
11;  Brown  v,  Simpson,  3  Stew.  331. 
Ark. — Littleton  v.  State,  46  Ark.  413. 
Ga. — Ansley  v.  Harris,  22  Ga.  616; 
Davidson  v.  Carter,  9  Ga.  501;  Perkins 
V.  Terrell,  1  Ga.  App.  250,  58  S.  E. 
133.  Ind. — Nichols  v.  Woodruff,  6 
Blackf.  180.  la. — State  v.  Glass,  9 
Iowa  325.  Ky. — Perrott  v.  Story,  9 
Dana  126;  Price  f.  Lee,  1  Bibb.  434. 
Me. — Hewins  v.  Currier,  62  Me.  236; 
Packard  v.  Brewster,  59  Me.  404.  Md. 
Cappeau's  Bail  v.  Middleton,  1  Harr. 
&  G.  154.  Mass. — Brooks  v.  Eeynolds, 
197  Mass.  94,  83  N.  E.  319;  Heustis 
V.  Rivers,  103  Mass.  398.  Mo.^Howel 
&  Co.  V.  March,  1  Mo.  182.  N.  H. 
State  V.  Kinne,  39  N.  H.  129,  133; 
Pierce  v.  Read,  2  K.  H.  359.  N.  C. 
Hunter  v.  Hill,  3  N.  C.  223.  Tenn. 
Cole  V.  Warner,  93  Tenn.  150,  159,  23 
S.  W.  110,  on  recognizance  only.  Vt. 
State  V.  Dwyer,  70  Vt.  96,  39  Atl. 
629;  Davis  v.  Dorr,  30  Vt.  97;  Bel- 
knap V.  Davis,  21  Vt.  409.  Va. — ^Branch 
V.  Webb,  7  Leigh   (34  Va.)   371. 

[a]  Scire  facias  Is  merely  to  con- 
firm the  judgment,  the  recognizance  be- 
ing in  the  nature  of  a  judgment. 
United  States  v.  Taylor,  157  Fed.  718. 

89.  TJ.  S. — Ewing  v.  United  States, 
240  Fed.  241,  249,  153  C.  C.  A.  167; 
United  States  v.  Insley,  54  Fed.  221, 
4  C.  C.  A.  296;  Dowlin  V.  Standifer, 
Hempst.  290,  7  Fed.  Cas.  No.  4,041a. 
Ark. — ^Littleton  v.  State,  46  Ark.  413, 
420;   Little  Rock  v.  Johnson,   5   Ark. 


691.  Colo. — Tanquary  v.  People,  25 
Colo.  App.  531,  139  Pac.  1118.  Conn. 
Mix  V.  Page,  14  Conn.  329.  111. — Mur- 
phy V.  Summerville,  7  111.  360.  Ind. 
State  V.  Inman,  7  Blackf.  225.  la. 
State  V.  Glass,  9  Iowa  32B.  Mass. 
Green  v.  Dana,  13  Mass.  493.  Mo. 
Parmer  v.  Moore,  1  Mo.  176.  N.  Y. 
People  V.  Hictey,  5  Daly  365.  Vt. 
See  State  v.  Dwyer,  70  Vt.  96,  101,  39 
Atl.  629;  Mott  v.  Hazen,  27  Vt.  208. 
And  see  also  6  Standaed  Proc.  469. 

[a]  On  both  recognizances  and  bail 
bonds,  debt  will  lie.  People  v.  Kane, 
4  Denio  (N.  Y.)  530,  543. 

[b]  Where  the  right  to  chancer  ex- 
ists, debt  is  inapplicable  as  the  sum 
to  be  recovered  is  uncertain.  State 
V.  Dwyer,  70  Vt.  96,  101,  39  Atl.  629. 

90.  Fahey  v.  People,  8  Colo.  App. 
'553,  46  Pac.  836;  Cole  v.  Warner,  93 
Tenn.  155,  23  S.  W.  110.  But  see 
Brewer  v.  State,  6  Lea  (Tenn.)  198 
(statute  abolishes  distinction  between 
bonds  and  recognizances);  Payton  v. 
Stuart,  Peck  (Tenn.)   156. 

[a]    Some    statutes   have    abolished 
scire  facias  to  enforce  forfeited  recog- 
nizances.   People  V.  Love,  19  Cal.  676 
People  V.  Kane,  4  Denio   (N.  Y.)   530' 
536. 

91.  U.  S. — United  States  v.  Za,T& 
fonitis,  150  Fed.  97,  80  C.  C.  A.  51 
10  Ann.  Cas.  290.  Mass. — Brooks  v. 
Eeynolds,  197  Mass.  94,  83  N.  E.  319 
Heustig  v.  Rivers,  103  Mass.  398, 
Champion  v.  Noyes,  2  Mass.  481.  Mo' 
State  V.  Wilson,  265  Mo.  1,  175  S.  W. 
603;  Howel  &  Co.  v.  March,  1  Ma 
182.  Tenn. — See  cases  in  next  preeed 
ing  note.  W.  Va. — State  v.  Dorr,  59 
W.  Va.  188,  53  S.  E.  120,  115  Am 
St.  Rep.  915,  5  L.  R.  A.  (N.  S.)  402 
8  Ann.  Cas.  1016,   query. 

[a]  In  Massachusetts,  the  bond  is 
required  to  be  filed  and  the  charac- 
teristics of  a  recognizance  is  conferred 
upon  it.  Brooks  v.  Reynolds,  197  Mass. 
94,  83   N.  E.   319. 

92.  Davis  v.  Packard,  7  Pet.  (U.  S.) 

Vol.  XXU 


4f4 


REOOGNI^ANCES  AND  BAIL 


some  authorities  regarded  in  the  same  light,^^  though  by  others  they 
are  regarded  as  merely  a  continuation  of  the  former  suit.^*  An  action 
to  enforce  a  criminal  bail  bond  whether  by  scire  facias  or  by  ordinary 
suit  is  generally  regarded  as  a  civil  suit.^^  But  in  some  states  scire 
facias  is  regarded  as  a  criminal  case,®°  though  the  proceedings  therein 
are  governed  by  the  same  rules  applied  in  civil  proceedings  after 
forfeiture.^^  Scire  facias  against  bail,  however,  is  a  proceeding  sui 
generis.®* 

5.  Jurisdiction  and  Venue.  —  Jurisdiction  of  actions  and  proceed- 
ings to  enforce  bail  bonds  and  recognizances  is  sometimes  regulated 
by  statute.^®  Scire  facias  to  enforce  a  recognizance  must  be  brought 
in  the  court  possessing  the  record,^  and  where  it  is  a  civil  action,  must 
issue  from  a  court  having  civil  jurisdiction."    It  is  otherwise  if  re- 


276,  285,  8  L.  ed.  684.  But  see  Boby- 
shall  V.  Oppenheimer,  4  Wash.  C.  C. 
482,  3  Fed.  Gas.  No.  1,592. 

93.  United  States  v.  Payne,  147  U. 
S.  687,  13  Sup.  Ct.  442,  37  L.  ed. 
332  (though  it  is  otherwise  as  to  scire 
facias  to  revive  judgments) ;  Davis  v. 
Packard,  7  Pet.  276,  285,  8  L.  ed.  684; 
Hollister  v.  United  States,  145  Fed. 
773,  76  C.  C.  A.  337;  Cooper  v.  State, 
23  Ark.  278,  280;  Darby  v.  State,  21 
Ark.,  523. 

[a]  To  the  extent  of  enabling  the 
defendant  to  plead,  it  is  an  original 
action.     Kirk  v.  State,  131  Fed.  331. 

94.  Bobyshall  v.  Oppenheimer,  4 
Wash.  C.  C.  482,  3  Fed.  Cas.  No.  1,592 
(scire  facias  against  special  bail); 
State  V.  Wilson,  265  Mo.  1,  175  S.  "W. 
603;  State  v.  Mudd,  232  Mo.  564,  134 
S.  W.  562;  State  v.  Hoeffner,  124  Mo. 
488,  28  S.  W.  1. 

95.  U.  S. — Ewing  v.  United  States, 
240  Fed.  241,  249,  153  C.  C.  A.  167; 
United  States  v.  Zarafonitis,  150  Fed. 
97,  80  C.  C.  A.  51,  10  Ann.  Cas.  290, 
note.  Ala. — Hunt  v.  State,  63  Ala. 
196;  Hatch  v.  State,  40  Ala.  718.  Ga. 
Perkins  v.  Terrell,  1  Ga.  App.  250,  58 
S.  E.  133.  111. — Peacock  v.  People,  83 
111.  331.  Ind.— State  v.  Eobb,  16  Ind. 
413.  la.— State  v.  Glass,  9  Iowa  325. 
Ky. — Speckert  v.  Com.,  Ill  Ky.  375, 
63  S.  W.  752.  La.— State  v.  Hendricks, 
40  La.  Ann.  719,  5  So.  24,  177.  Miss. 
Washington  v.  State,  98  Miss.  150,  53 
So.  416.  Mont. — United  States  v.  En- 
sign, 2  Mont.  396.  N.  H.— State  v. 
Kinne,  39  N.  H.  129. 

96.  State  v.  Hoeffner,  137  Mo.  612, 
38  S.  W.  1109;  State  v.  Eandolph,  22 
Mo.  474  (being  a  continuation  of  the 
original  action) ;  Jeter  v.  State,  86  Tex. 
555,  26  S.  W.  49;  General  Bond.  &  Cas. 
Ins.   Co.  V.   State,   73   Tex.   Orim.  649, 
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165  S.  W.  615;  Eobertson  v.  State,  14 
Tex.  App.  211. 

[a]  So  far  as  jurisdiction  of  the 
court  is  concerned.  State  v.  Hoeffner, 
137  Mo.  612,  38  S.  W.  1109;  Abbott 
V.  State,  45  Tex.  Crim.  514,  78  S.  W. 
510. 

97.  State  v.  Mudd,  232  Mo.  564,  134 
S.  W.  562;  State  v.  Morgan,  124  Mo. 
467,  475,  28  S.  W.  17;  Abbott  v.  State, 
45  Tex.  Crim.  514,  78  S.  W.  510;  Cox 
V.  State,  34  Tex.  Crim.  94,  29  S.  W. 
273. 

98.  Kirk  v.  United  States,  131  Fed. 
331,   337. 

99.  See  the  statutes,  and  State  v. 
Johnson,  132  La.  11,  60  So.  702,  the 
judge  rendering  the  judgment  of  for- 
feiture executes  it. 

[a]  Statute  provides  the  action 
■shall  be  brought  in  the  court  in  which 
the  defendant  was  required  to  appear. 
Cauthorn  v.  State,  43  Ark.  128;  Flynn 
V.  State,  42  Ark.  315,  318. 

1.  U.  S.— United  States  v.  Zara 
fonitis,  150  Fed.  97,  80  C.  C.  A.  51,  10 
Ann.  Cas.  290;  Kirk  v.  United  States, 
131  Fed.  331,  where  recognizance  was 
estreated.  Mo.— State  v.  Wilson,  265 
Mo_.  1,  175  S.  W.  603,  in  the  court  in 
which  the  recognizance  was  taken. 
N.  H.— State  v.  Kinne,  39  N.  H.  129, 
133.  Tex.— Jeter  v.  State,  86  Tex.  555, 
26  S.  W.  49,  in  the  court  that  declared 
the  forfeiture.  Vt.— State  v.  Dwyer, 
70  Vt.  96,  100,  39  Atl.  629. 

[a]  Scire  facias  to  enforce  recog- 
nizances forfeited  in  the  supreme  court 
may  be  brought  in  the  county  court, 
under  statute.  State  v.  Dwyer,  70  Vt. 
96,  39  Atl.   629. 

[b]  Venue  is  local  at  common  law. 
Darby  v.  State,  21  Ark.  523. 

2,  State  V.  Kinne,  39  N.  H.  129. 
133.  ' 
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garded  as  a  criminal  proceeding.^  An  ordinary  suit  on  a  bail  bond 
may  be  brought  in  any  court  of  competent  jurisdiction,*  though  it  is 
generally  required  to  be  brought  in  the  sam.e  court  where  the  original 
action  was  pending,  in  the  absence  of  special  circumstances.' 

6.  Parties.  —  a.  Plaintijf.  — in  CivU  Cases.  —  An  action  of  debt 
on  a  bail  bond  to  the  sheriff  should  be  brought  in  the  name  of  the 
sheriff  for  the  use  of  the  plaintiff,®  or  in  the  name  of  the  plaintiff 
to  whom  it  has  been  assigned,'  but  the  plaintiff  may  maintain  sci.  fa. 
in  his  own  name  without  an  assignment  to  him.* 

In  Criminal  Cases.  —  An  action  on  a  forfeited  bail  bond  or  recog- 
nizance may  be  brought  in  the  name  of  the  obligee.®  A  criminal  bail 
bond  or  recognizance  to  the  state  may  be  sued  upon  in  the  name  of 
the  state, ^^  or  in  the  name  of  the  county  as  the  real  party  in  inter- 
est.^^  The  action  may  be  brought  in  the  name  of  the  district  attorney 
in  some  states.^^ 

b.  Defendant.  —  If  the  undertaking  be  joint  all  the  sureties  should 
be  joined,^^  if  joint  and  several,  the  action  may  be  against  all,  or  each 
separately  but  not  against  an  intermediate  number,^*  unless  statute 
provides  otherwise.^^  And  even  if  several,  it  is  sometimes  held  that 
sci.  fa.  may  be  issued  against  several  cognizors  in  one  recognizance.^" 


3.  State  V.  HoefEner,  137  Mo.  612, 
38  S.  W.  1109. 

4.  U.  S. — ^Davis  v.  Packard,  7  Pet. 
276,  8  L.  ed.  684;  United  States  v. 
Zarafonitis,  150  Fed.  97,  80  C.  C.  A. 
51,  10  Ann.  Cas.  290.  Ind. — Hawkins 
V.  State  ex  rel.  Bead,  24  Ind.  288.  Mo. 
Baston  v.  Collier,  1  Mo.  467.  N.  J. 
Van  Winkle  v.  Ailing,  17  N.  J.  L. 
446. 

[a]  Action  Is  Not  Local.— Easton  v. 
Collier,  1  Mo.  467. 

[b]  In  any  county  where  the  bail 
may  reside,  suit  may  be  brought.  Eas- 
ton V.  Collier,  1  Mo.  603. 

[o]  Action  Cannot  Be  Brought  in 
Another  State. — McBae  v.  Mattoon,  10 
Pick.  (Mass.)   49. 

5.  Davis  V.  Packard,  7  Pet.  (U.  S.) 
276,  285,  8  L.  ed.  684;  Florence  v. 
Shumar,  34  N.  J.  L.  455,  following  Eng- 
lish practice. 

6.  Haw. — Brown  v.  Lee  Chuck,  19 
Haw.  4.  Mass. — Champion  v.  Noyes, 
2  Mass.  481,  at  common  law.  Mo. 
Howel  &  Co.  V.  March,  1  Mo.  182.  Ohio. 
See  Valentine  v.  Smith,  8  Ohio  26,  37. 

7.  Mass. — Champion  v,  Noyes,  2 
Mass.  481;  McEae  v.  Mattoon,  10  Pick. 
49,  query.  Mich. — Be  Myer  v.  Me- 
Gonegal,  32  Mich.  120,  126.  N.  J. 
Florence  v.   Shumar,   34  N.  J.  L.  455. 

8.  G-a. — Ansley  v.  Harris,  22  Ga. 
616.  Mo.— Parmer  v.  Moore,  1  Mo. 
176,     See  Priest  v,   Whitelaw,   1  Mo. 


259;  Brown  v.  Benton,  1  Mo.  227.  N.  H. 
Pierce  v.  Bead,  2  N.  H.  359. 

9.  People  V.  Gaurilewich,  75  Misc. 
274,  135  N.  Y.  Supp.  87,  where  com- 
missioner of  charities  was  obligee. 

10.  Oal. — People  i>.  Be  Pelanconi,  63 
Cal.  409.  Ind. — Hawkins  v.  State  -ex 
rel.  Bead,  24  Ind.  288.  Okla.— Kelly 
V.   State,   45   Okla.   215,   145  Pac.   319. 

[a]  No  relator  is  necessary.  Black 
V.  State,  58  Ind.  589;  Hawkins  v. 
State,  24  Ind.  288. 

11.  Ariz. — Blrage  v.  Greenlee  Co., 
16  Ariz.  159,  141  Pac.  575.  Oal.— Peo- 
ple V.  Be  Pelanconi,  63  Cal.  409;  Men- 
docino V.  Lamar,  30  Cal.  627.  Ore. 
Malheur  Co.  v.  Carter,  52  Ore.  616,  98 
Pac.  489. 

12.  Malheur  Co.  v.  Carter,  52  Ore. 
616,  98  Pac.  489. 

13.  Tannenbaum  v.  Cristalar,  5  Daly 
(N.  Y.)  141.  See  also  Patten  v.  Stew- 
ard, 1  Hall  (N.  Y.)  38,  42. 

See  generally  11  Standard  Proc. 
972,  975,  et  seq. 

14.  U.  S.— Dowlin  v.  Standifer, 
Hempst.  290,  7  Fed.  Cas.  No.  4,041a. 
E.  I.— State  V.  Sutcliffe,  16  B.  I.  410, 
16  Atl.  710,  scire  facias.  Vt. — State 
V.  Snyder,  85  Vt.  484,  82  Atl.  836. 

See  11  Standard  Pboc.  979. 

15.  Ferrero  v.  State  (Okla.),  166 
Pac.  101,  See  11  Standard  Proc.  980, 
note  3. 

16.  Ky.— Luekett  v.  Austin,  4  Bibb. 
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The  accused  is  not  a  necessary  party  to  the  action.^^ 

Dismissal.  —  If  the  principaP'  or  a  surety^'  is  not  served,  the  action 
should  be  dismissed  as  to  him  and  the  remainder  proceeded  against. 

7.  Pleadings.  —  a.  Of  the  Pladntiff.  —  (I.)  Generally.  — Statutes 
frequently  prescribe  the  contents  of  the  plaintiff's  pleadings.^" 
Under  some  statutes,  no  pleadings  by  the  state  are  required  in  actions 
on  criminal  bail,  the  clerk,  on  entry  of  forfeiture,  being  required  to 
issue  a  summons  to  show  cause  why  judgment  should  not  be  rendered 
against  the  bail.^* 

The  scire  facias  is  both  a  pleading  and  a  writ,^^  and  should  state 
enough  to  answer  the  purposes  of  a  pleading  and  a  writ  of  citation,^' 
but  it  need  not  be  shaped  with  the  particularity  required  in  a  petition 
or  declaration  in  a  civil  action.^*    It  must  set  forth  the  matters  of 


181.  Va.— Caldwell  v.  Com.,  14  Gratt. 
(55  Va.)  698,  tlie  judgment  must  be 
several.  Contra,  Garland  v.  Ellis,  2 
Leigh  (29  Va.)  555.  W.  Va,— State  v., 
Lambert,  44  W.  Va,  308,  28  S.  E.  930. 

17.  Mich, — People  v.  Dennis,  4  Mich. 
609,  69  Am.  Dee.  338.  Okla.— Perrero 
V.  State,  166  P,ac.  101.  S.  D. — State 
V.  Western  Sur.  Co.,  26  S.  D.  170,  128 
N.  W.  173.  Tex. — See  Hutchings  v. 
State,  24  Tex.  App.  242,  6  S.  W.  34. 
Vt.— State  V.  Snyder,  85  Vt.  484,  82 
Atl.  836. 

18.  Ala.— Hunt  v.  State,  63  Ala. 
196;  Graham  v.  State,  12  Ala.  App. 
502,  67  So.  624.  Mo.— See  State  v. 
Lacker,  263  Mo.  291,  172  S.  W.  369. 
Tex. — General  Bond.  &  Cas.  Ins.  Co.  i). 
State,  73  Tex.  Crim.  649,  165  S.  W.  615. 

See  infra,  IX,  B,  11. 

[a]  The  rule  forbidding  the  taking 
of  judgment  against  the  sureties  after 
discontinuance  against  the  principal  in 
a  civil  action  on  contract  has  been 
held  inapplicable  to  proceedings  on 
scire  facias  on  a  criminal  recogniz- 
ance. General  Bond.  &  Cas.  Ins.  Co. 
V.  State,  73  Tex.  Crim.  649,  165  S.  W. 
615,  it  being  criminal  in  nature. 

19.  Pleasants  v.  State,  29  Tex.  App. 
'214,  15  S.   W.  43. 

20.  See  the  statutes  and  Conner  v. 
State  (Tex.  App.),  9  S.  "W.  63,  some 
allegations  previously  held  essential 
are  not  necessary  under  statute. 

[a]  Substantial  compliance,  at  least, 
with  the  statute  is  necessary.  Holley 
V.  State,  70  Tex.  Crim.  511,  157  S.  W. 
937, 

21.  Tord  V.  Statey  100  Ark.  515,  140 
S.  W.  734;  Neal  v.  State,  61  Ark.  282, 
32  8.  W.  1069;  Miller  v.  State,  35  Ark. 
276  (in  criminal  as  in  civil  suits); 
Com.  V.  Delk,  171  Ky.  263,  188  S.  W. 
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376;    Speckert   v.   Com.,   Ill    Ky.    375, 
63  S.  "W.  752. 

[a]  Summons  is  not  a  pleading  and 
is  not  subject  to  demurrer  for  variance 
from  the  bond.  If  fatally  defective,  it 
may  be  quashed  by  motion.  Flynn 
V.  State,  42  Ark.  315:  Miller  v.  State, 
35  Ark.  276. 

22.  111. — MoNamara  v.  People,  183 
111.  164,  55  N.  E.  625.  Miss.— Wash- 
ington V.  State,  98  Miss.  150,  53  So. 
416.  Tex. — Curfman  v.  State  (Tex. 
Crim.),  195  S.  W.  194;  Hodges  v.  State, 
73  Tex.  Crim.  638,  647,  165  S.  W.  607 
(the  "citation"  is  both  a  pleading  and 
notice) ;  Holley  v.  State,  .70  Tex.  Crim. 
511,  157  S.  W.  937;  Gragg  v.  State,  18 
Tex.  App.  295.  But  see  State  v.  Glae- 
vecke,  33  Tex.  53,  though  called  a  scire 
facias,  it  does  not  perform  the  func- 
tion of  a  petition  as  well  as  that  of 
a  writ. 

[a]  After  answer  by  the  sureties, 
the  scire  facias  is  considered  solely  as 
a  pleading.  Hodges  v.  State,  73  Tex. 
Crim.  638,  165  S.  W.  607. 

23.  U.  S. — HoUister  v.  United  States, 
145  Fed.  773,  76  C.  C.  A.  337.  HI. 
People  V.  Argo,  185  111.  App.  11.  Ky. 
Dozier  v.  Gore,  1  Litt.  163.  Tenn.  . 
State  V.  Johnson,  6  Baxt.  198.  Tex. 
Brown  v.  State,  43  Tex.  349;  Cowen 
V.  State,  3  Tex.  App.  380.  Vt.— Wright 
V.  Brownell,  2  Vt.  117. 

Form  of  Scire  Facias. — See  9  Stand- 
ard Proc.  1033. 

[a]  Date  of  defendant's  appear- 
ance need  not  be  stated.  General  Bond. 
&  Cas.  Ins.  Co.  v.  State,  73  Tex.  Crim. 
649,  165  S.  W.  615. 

24.  Thrash  v.  State,  16  Tex.  App. 
271.  Converse,  State  v.  Folsom,  '26  Me. 
209,  holding  a  declaration  informal  as 
if  it  were  a  scire  facias  is  bad, 
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record  on  which  the  judgment  is  demanded,^^  must  run  in  the  name 
of  the  state,^®  and  be  directed  to  the  sheriff  or  other  proper  offieer.^^ 
It  requires  the  sureties  to  show  cause  why  judgment  should  not  be 
entered  on  the  debt  acknowledged  in  the  recognizance  and  execution 
issue  thereon.^*  Where  not  regarded  as  a  civil  action,  the  sei.  fa. 
need  not  contain  a  prayer  for  judgment.'" 

jn.)  In  Civil  Bail.3o — In  an  action  on  a  civil  bail  bond  or  recog- 
nizance, the  declaration  or  scire  facias  must  allege  the  authority  to 
arrest  the  defendant,^^  and  facts  as  to  the  sureties  becoming  bail;'^ 
must  plead  the  bond  or  recognizance  in  haec  verba  or  according  to 
its  legal  effect,^'  and  show  before  whom  it  is  taken,^*  and,  it  has  been 
held,  an  entry  of  record.^^  The  plaintiff  must  specify  the  breach  of 
the  undertaking,^*  must  allege  the  rendition  of  judgment  against  the 
principal,'^  and  that  a  ca.  sa.  was  issued  and  returned  "not  found."'* 


25.  State  v.  Patterson,  7  Baxt. 
(Tenn.)    246. 

26.  Brown  v.  State^  28  Tex.  App. 
65,  11  S.  W.  1022;  WerbisM  v.  State, 
20    Tex.    App.    131. 

27.  Werbiski  v.  State,  20  Tex.  App. 
131. 

[a]  May  Be  Directed  to  All  and 
Singular  the  Sheriffs  of  the  State. 
Fryer  v.  State,  142  Ga.  81,  82  S.  E. 
497. 

28.  Ala. — Robinson  V.  State,  5  Ala. 
706.  Colo. — Tanquary  v.  '  People,  25 
Colo.  App.  531,  139  Pae.  1118.  lU. 
People  v.  Cutler,  179  111.  App.  584. 
Mo.— State  v.  Austin,  141  Mo.  481,  43 
S.  W.  165;  State  V.  Hoeffner,  124  Mo. 
488,  28  S.  W.  1. 

29.  State  v.  Baughman  (Mo.  App.), 
74  S.  W.  433. 

[a]  In  scire  facias  on  civil  bail, 
prayer  should  be  for  penalty  of  bond. 
Howel  &  Co.  V.  March,  1  Mo.  128. 

30.  Form  of  declaration,  see  9  Stand- 
AED  Peoc.  1034,  1035. 

31.  Eeed  «.  Lane,  61  Vt.  481,  17 
Atl.  796. 

32.  Smith  X).  Shaw,  30  N.  C.  233. 

[a]  Notice  to  bail  (1)  when  '  re- 
quired by  statute.  Emerson  v.  Brown, 
2  N.  H.  347.  (2)  Notice  given  should 
be  set  forth  to  enable  court  to  de- 
termine its  Buficieney.  Goodwin  v. 
Smith,  4  N.  H.  29. 

33.  Kennedy  v.  Spencer,  4  Port. 
(Ala.)  428;  Campbell  v.  State,  18  Ind. 
375,  81  Am.  Dec.  363;  Bolles  v.  Haines, 
7  Blackf.  (Ind.)  398;  Hysinger  v.  Col- 
man,  5  Blackf.    (Ind.)    596. 

[a]  Delivery  of  bond  need  not  be 
alleged.  Willet  v.  Lassalle,  1  Eobt. 
(N.   T.)    618,   19  Abb.   Pr.   272.     See 


also  Eeeg  v.  Adams,  113  Wis.  175,  87 
N.  W.  1067. 

[b]  Date  of  Bond. — Clark  v.  Kidder, 
12  Vt.   689. 

34.  McMahan  v.  Knox,  4  Bibb  (Ky.) 
450. 

35.  Bridge  v.  Ford,  4  Mass.  641.  But 
see  White  v.  Hall  (Vt.),  99  Atl.  274, 
the  clerk  is  presumed  to  have  dona 
hi'S  duty. 

[a]  Filing  of  bond  need  not  be  al- 
leged, where  statute  merely  requires 
that  it  be  "returned"  to  the  clerk. 
State  v.  Davis,  27  Utah  368,  75  Pac. 
857. 

36.  Gallup  V.  Dennison,  Kirby 
(Conn.)  430;  State  v.  Keller,  74  W. 
Va.  217,  81  S.  E.  972.  See,  however, 
Allen  V.  Hunt,  23  N.  J.  L.  376. 

[a]  Must  be  as  broad  as  the  con- 
dition of  the  bond.  Embree  v.  Nor- 
ris,  2  Ala.  271. 

37.  See  infra,  this  note,  and  next 
note  following. 

[a]  Court  in  which  judgment  ob- 
tained to  be  alleged.  Smith  v.  Shaw, 
30  N.  C.  233. 

38.  Conn. — Gallup  v.  Dennison,  Kir- 
by 430.  111. — ^Murphy  v.  Summerville, 
7  HI.  360.  Ind. — See  Bolles  v.  Haines, 
7  Blackf.  398.  Ky.— Cole  c.  Regan, 
32  Ky.  L.  Rep.  1059,  107  S.  W.  756. 
Mich. — Fisher  v.  Drewa,  63  Mich.  655, 
30  N.  W.  315;  Prior  v.  Bodrie,  49  Mich. 
200,  13  N.  W.  515.  N.  Y.— Gauntley 
V.  Wheeler,  31  How.  Pr.  137.  Qee  also 
Kelly  V.  McCormick,  2  E.  D.  Smith 
503.  Va.— Cloud  v.  Catlett's  Exr.,  4 
Leigh  (31  Va.)  462. 

[a]  In  detinue,  a  scire  facias  need 
not  show  that  execution  had  been 
superseded  for  the  specific  thing  and 
given  for  the  alternative  value.  Cloud 
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In  a  scire  facias  the  plaintiff  must  allege  that  the  judgment  is  un- 
paid,'® and  that  the.  principal  had  not  surrendered  himself  in  dis- 
charge of  the  judgment;*"  but  nonpayment  need  not  be  alleged  in  a 
declaration.*^  It  is  not  necessary  to  plead  the  affidavit  or  order  for 
bail,*^  the  form  of  action  in  which  judgment  was  rendered,*'  or  that 
the  principal  appeared  in  the  action  against  him,**  or  the  order  direct- 
ing prosecution  of  the  recognizance.*" 

In  the  fedeiral  courts,  the  declaration  on  a  bail  bond  need  not  show 
diversity  of  citizenship.*' 

(III.)  On  Criminaa  Bail —  The  declaration,  complaint  or  scire  facias, 
on  a  forfeited  undertaking  on  bail  in  a  criminal  ease,  must  allege  facts 
entitling  the  plaintiif  to  recover,*'  and  show  that  the  recognizance  was 
taken  by  a  court  or  officer  possessing  authority,**  and,  according  to 
some  authorities,  facts  showing  the  jurisdiction  of  the  court  or  officer 
taking  it.*"     The  plaintiff  must  plead  the  undertaking  verbatim  or 


V.    Catlett's   Exr.,   4    Leigh    (31    Va.) 
462. 

39.  Embree  v.  Norris,  2  Ala.  271; 
Holland  v.  Bouldin,  4  Mon.  (Ky.)  147; 
Baker  v.  Harrison,  5  Litt.  (Ky.)  59. 

40.  Nichols  V.  Woodruff,  6  Blackf. 
(Ind.)  180;  Holland  v.  Bouldin,  4  Mon. 
(Ky.)   147. 

41.  White  V.  Hall  (Vt.),  99  Atl. 
274.  See  also  People  v.  Love,  19  Cal. 
676.  But  compar.e  State  v.  Keller,  74 
W.  Va.  217,  81  S.  B.  972, 

42.  Glidden  v.  Leonard,  4  Port. 
(Ala.)    194. 

43.  Turner  v.  White,  49  N.  C.  116. 

44.  Kenan   v.   Carr,   10   Ala.   867. 

45.  People  v.  Blan'kman,  17  Wend. 
(N.  Y.)   252. 

46.  Bobyshall  v.  Oppenheimer,  4 
Wash.  C.  C.  482,  3  Fed.  Cas.  No.  1,592. 

47.  See  infra,  this  note. 

[a]  Order  fixing  amount  of  bail 
need  not  be  alleged  where  recogniz- 
ance is  taken  in  open  court.  McClure 
V.  State,  29  Ind.  359,  followed  in  Grine- 
staff  V.  State,  53  Ind.  238. 

[b]  Though  statute  prohibits  for- 
feiture of  recognizances  called  out  of 
their  regular  order,  that  the  recogniz- 
ance was  called  in  its  regular  order 
need  not  be  .alleged.  Collins  v.  Smith, 
7  Ga.  App.  653,  67  S.  E.  847. 

48.  U.  S.— Ewing  v.  United  States, 
240  Fed.  '241,  248,  153  C.  C.  A.  167; 
United  States  v.  Keiver,  56  Fed.  422. 
Ark.— Hogan  v.  State,  23  Ark.  636; 
Darby  v.  State,  21  Ark.  523.  111.— Sla- 
ten  V.  People,  21  111.  28;  Lawrence  v. 
People,  17  111.  172.  Ind.— Carmody  v. 
State,  105  Ind.  546,  5  N.  B.  679;  Greg- 
ory V.  State  ex  ret.  Gudgel,  94  Ind.  384, 
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48  Am.  Eep.  162.  Tenn.— State  v.  Pat- 
terson, 7  Baxt.  246. 

Contra,  Werbiski  v.  State,  20  Tex. 
App.  131;  Brown  v.  State,  18  Tex.  App. 
326. 

49.  U.  S. — See  Ewing  v.  United 
States,  240  Fed.  241,  248,  153  C.  0. 
A.  167.  Oal. — See  People  v.  Love,  19 
Cal.  676,  holding  that  bond  was  taken 
by  the  county  judge  was  sufficiently 
shown.  111. — People  v.  Argo,  185  111. 
App.  11,  holding  scire  facias  sufficient. 
Ind. — State  v.  Winninger,  81  Ind.  51; 
Hawkins  v.  State  ex  rel.  Eeadj  24  Ind. 
288.  Mont. — State  v.  Lagoni,  30  Mont. 
472,  76  Pae.  1044;  Territory  v.  Hilde- 
braud,  2  Mont.  426.  N.  H. — State  v. 
Kinne,  39  N.  H.  129,  133.  Tenn. 
State  V.  Arledge,  2  Sneed  229. 

Contra,  Ariz. — Elrage  v.  Greenlee  Co., 
10  Ariz.  159,  141  Pac.  575.  Mo. 
State  V.  Eogers,  36  Mo.  138.  N.  M. 
Territory  v.  Minter,  14  N.  M.  6,  88 
Pac.  1130,  where  sheriff  took  bail. 
Tex. — ^Brown  v.  State,  18  Tex.  App. 
326. 

fa]  Where  Bail  Is  Taken  by  In- 
ferior Court. — Cameron  v.  Burger,  60 
Ore.  458,  120  Pae.  10;  Malheur  Co.  v. 
Carter,  52  Ore.  616,  98  Pac.  489. 

[b]  The  existence  of  the  particular 
facts  proving  the  authority  of  the  of- 
ficer to  take  the  recognizance  need  not 
be  averred.  State  v.  Randolph,  22  Mo. 
474;  People  v.  Kane,  4  Denio  (N.  Y.) 
530,  540. 

[c]  It  must  be  alleged  (1)  that  de- 
fendant was  charged  with  a  crime,  an 
examination  was  had,  that  he  was  held 
to  answer  the  charge.  U.  S. — United 
States  V.  Keiver,  56  Fed.  422.  Ore. 
Malheur  Co.  v.  Carter,  52  Ore.  616,  98 
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according  to  its  legal  efEect,'"  showing  its  date,°^  the  offense  with  which 
the  principal  is  charged,"^  and  that  it  was  filed  of  record."*^  But 
where  the  undertaking  is  pleaded  in  haec  verba,  matters  that  appear 
from  the  undertaking  itself  need  not  be  again  averred."* 

In  addition  to  these  matters  the  plaintiff  must  allege  the  release 
of  the  defendant  on  the  bond  or  recognizance,"'  a  breach  of  the  under- 


Pae.  489.  Tenn. — State  v.  Patterson, 
7  Baxt.  246,  that  (2)  an  order  of  com- 
mitment was  made  and  in  pursuance 
thereof  the  undertaking  of  bail  was 
given.  Cameron  v.  Burger,  60  Ore.  458, 
120  Pae.  10.  (3)  But  where  a  filing 
of  an  information  is  alleged,  a  previous 
arrest,  and  preliminary  examination  or 
waiver  need  not  be  alleged,  the  in- 
formation being  presumed  to  have  been 
properly  filed.  Jennings  v.  State,  13 
Kan.  80. 

[d]  That  a  capias  had  issued  for 
the  arrest  of  the  defendant  need  not 
be  stated.  Conner  v.  State  (Tex. 
App.),  9  S.  W.  63;  Werbiski  v.  State, 
20  Tex.  App.  131. 

[e]  When  defendant  was  arrested 
need  not  be  stated.  Werbiski  v.  State, 
'20  Tex.  App.   131. 

[f]  Jurisdictional  Facts  Need  Not 
Be  Pleaded  Under  Statute. — It  being 
sufS.cient  to  state  that  the  order  of 
admission  to  bail  was  "duly  made." 
State  V.  Lagoni,  30  Mont.  472,  477,  76 
Pac.  1044. 

50.  Lawrence  v.  People,  17  111.  172. 

[a]  The  undertaking  or  so  much 
thereof  as  shows  the  undertaking  and 
nature  of  liability  incurred  should  be 
set  forth.  State  h.  Johnson,  6  Baxt. 
(Tenn.)  198.  See  also  Payton  v.  Stuart, 
Peck  (Tenn.)  156;  Cowen  v.  State,  3 
Tex.  App.  380. 

[b]  Should  Be  Substantially  Set 
Forth. — Cowen  v.  State,  8  Tex.  App. 
380. 

[c]  Variance  in  name  of  principal 
is  fatal.  Graves  v.  Peopfe,  11  111. 
542.  See  Loving  v.  State,  9  Tex.  App. 
471. 

[d]  Variance  as  to  terms  of  recog- 
nizance held'fatal  to  scire  facias.  Cush- 
man  v.  State,  38  Tex.  181. 

fe]  That  recognizance  was  entered 
into  in  open  court  need  not  be  stated 
in  a  scire  facias.  Pleasants  v.  State, 
29  Tex.   App.  214,  15  S.  W.  43. 

ff ]  Recognizance  must  be  filed  with 
complaint  under  statute  relating  to 
actions  on  written  instruments.  Votaw 
V.  State,  12  Ind.  497. 

51.  Cu?liman  v.  State,  38  Te?.  181; 


Holley  V.  State,  70  Tex.  Crim.  511,  157 
S.  W.  937;  Pearson  v.  State,  51  Tex. 
Crim.  325,  lOl  S.  W.  802. 

[a]  Omission  Is  Ground  of  Reversal, 
Holley  V.  State,  70  Tex.  Crim.  511,  157 
S.  W.  937. 

[b]  Variance  Is  Fatal. — Avant  v. 
State,  33  Tex.  Crim.  312,  26  S.  W. 
411;  Brown  v.  State,  28  Tex.  App.  65, 
11   S.  W.  1022. 

52.  Hodges  v.  State,  73  Tex.  Crim. 
638,  646,  165  S.  W.  607;  Holley  v. 
State,  70  Tex.  Crim.  511,  157  S.  W. 
937. 

[a]  Precision  of.  Indictment  Not 
Bequired. — Hodges  v.  State,  73  Tex'. 
Crim.  638,  646,  165  S.  W.  607. 

[b]  Statement  that  it  is  a  felony  or 
misdemeanor  is  sufficient  under  statute. 
Hplley  V.  State,  70  Tex.  Crim.  511,  157 
S.  W.  937.  Compare  Callaghan  v.  State, 
57  Tex.  Crim.   314,  122  S.  W.  879. 

fc]  A  copy  of  the  charge  need  not/ 
be  set  out.  Sh'river  v.  State,  37  Okla. 
507,  122  Pac.  160. 

53.  Oal. — Mendocino  v.  Lamar,  30 
Gal.  627.  111.— Slaten  v.  People,  21  11]. 
28.  Kan. — Barkley  v.  State,  15  Kan. 
99.  But  see  Jennings  v.  State,  13  Kan. 
80.  N.  H.— State  v.  Kinne,  39  N.  H. 
129,  133.  N.  Y.— People  v.  Van  Eps, 
4  Wend.  387.  Ore. — Malheur  Co.  v. 
Carter,  52  Ore.  616,  622,  98  Pac.  489. 

Comp<ire  Hollister  v.  United  States, 
145  Fed.  773,  76  C.  C.  A.  337.  And 
see  State  v.  McCauley,  112  Me.  103, 
90  Atl.  976  (holding  omission  does 
not  render  declaration  insufficient  un- 
der statute  as  to  defects) ;  State  v. 
Howley,  73  Me.  552;  State  v.  Baker, 
50  Me.  45. 

[a]  That  magistrate  filed  undertak- 
ing in  district  court  need  not  be  al- 
leged. State  V.  Lagoni,  30  Mont.  472, 
477,  76  Pac.  1044. 

54.  Lawrence  v.  People,  17  111.  172. 

55.  Oal. — Los  Angeles  v.  Babcock, 
45  Cal.  252;  People  v.  Bellafont,  11 
Cal.  App.  492,  105  Pac.  426.  Kan. 
State  V.  Crissy,  18  Kan.  210.  Ore. 
Cameron  v.  Burger,  60  Ore.  458,  464, 
120  Pac.  10.  Utali.— State  v.  Davis, 
27  Utah  368,  75  Pac.  857. 
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taking,'*  that  it  was  declared  forfeited,^^  and  that  the  forfeiture  was 
entered  of  record."'  He  must  state  the  amount  for  which  the  for- 
feiture was  taken  against  each  party,"'  and,  according  to  some  courts, 
that  the  amount  due  has  not  been  paid.*"  The  scire  facias  on  criminal 
bail  should  follow  the  judgment  nisi.** 

(IV.)   Amendments  to  the  scire  facias  may  be  made.*^ 
(V.)    Replications  and  replies  may  be  filed  by  the  plaintiff  under  some 
statutes.*' 

b.    Of  the  Defendant.  —  The  defendant  may  demur  to  a  declaration 
or  complaint  in  an  action  on  the  recognizance  or  bond,**  or  to  a 


56.  Oal.— People  v.  Smith,  18  Cal. 
498;  People  v.  Bellafont,  11  Cal.  App. 
492,  105  Pac.  426.  111. — McNamara  v. 
People,  183  III.  164,  55  N.  E.  625. 
N.  Y.— People  v.  Kane,  4  Denio  530, 
540.  Tex. — Lindley  v.  State,  17  Tex. 
App.  120. 

[a]  Where  condition  of  bond  (1)  is 
to  answer  an  indictment,  it  must  be 
alleged  that  an  indictment  was  found. 
People  V.  Smith,  3  Cal.  271;  State  v. 
Western  Sur.  Co.,  26  S.  D.  170,  128 
N.  W,  173.  (2)  Jt  is  otherwise  where 
condition  is  to  answer  an  indictment 
and  abide  any  order  of  the  court  and 
not  depart  from  the  same  without 
leave.     Mooney  v.  People,  81  111.  134. 

57.  111. — McNamara  v.  People,  183 
111.  164,  55  N.  E.  625.  Ind.— State  v. 
Hindman,  159  Ind.  586,  65  N.  E.  911. 
Mont. — State  v.  Lagoni,  30  Mont.  472; 
477,  76  Pac.  1044;  State  v.  Wrote,  19 
Mont.  209,  47  Pac.  898.  N.  H.— State 
V.  Kinne,  39  N.  H.  129,  133,  138.  Ore. 
Malheur  Co.  v.  Carter,  52  Ore.  616,  98 
Pac.  489.  Tex. — Lindley  v.  State,  17 
Tex.  Grim.  120. 

[a]  Forfeiture  by  court,  not  judge, 
to  be  shown.  Cameron  v.  Burger,  60 
Ore.  458,  120  Pac.  10. 

[b]  That  sureties  were  called  on  to 
produce  their  principal '  need  not  be 
alleged.  Cheney  v.  Traihmell,  65  Fla. 
451,  62  Pac.  916;  Eubush  v.  State,  112 
Ind.  107,  13  N.  E.  877. 

[c]  Copy  of  order  of  forfeiture  (1) 
need  not  be  set  forth  (Shriver  v. 
State,  37  Okla.  507,  122  Pac.  160), 
or  (2)  filed  with  the  complaint.  Votaw 
V.  State,  12  Ind.  497. 

[d]  As  to  time  of  forfeiture,  see 
Pugh  V.  State,  2  Head  (Tenn.)  227, 
238. 

[e]  Non-existence  of  excuse  for 
principal's  default  need  not  be  al- 
leged. Kan. — State  v.  Smith,  83  Kan. 
240,  111  Pac.  184.  Mont.— State  v. 
Wrote,  19  Mont.  209,  47  Pac.  898.  Okla. 
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Nolen  V.  State,  48  Okla.  594,  150  Pac. 
149. 

58.  People  v.  Van  Eps,  4  Wend.  (N. 
Y.)  387.  Contra,  Barkley  v.  State,  15 
Kan.  99. 

59.1  Curfman  v.  State  (Tex.  Grim.), 
195  S,  W.  194. 

60.  State  v.  Lagoni,  30  Mont.  472, 
478,  76  Pac.  1044,  complaint.  Contra, 
People  V.  Love,  19  Cal.  676,  683  (com- 
plaint); Shriver  v.  State,  32  Okla.  507, 
122  Pac.  160,  complaint. 

[a]  Scire  Facias  and  Complaint 
Compared. — Scire  facias  must  show 
non-payment  of  amount  due,  but  com- 
plaint need  not.  People  v.  Love,  19 
Cal.  676. 

61.  Cowen  v.  State,  8  Tex.  App. 
380.  ^^ 

[a]  Variance  as  to  judgment  nisi 
in  scire  facias  is  fatal.  Bridges  v. 
State,  24  Miss.  153. 

62.  V.  S.— Ewing  v.  United  States, 
240  Fed.  241,  249,  153  C.  C.  A.  167. 
Ga. — Vaughan  v.  Candler,  113  Qa.  9, 
38  S.  E.  352.  lU.— Peacock  v.  People, 
83  111.  331.  Tex.— HoUey  v.  State,  70 
Tex.  Grim.  511,  157  S.  W.  937.  W.  Va. 
State  V.  Haynes,  77  W.  Va.  190,  87 
S.  E.  73;  State  v.  Lambert,  44  W.  Va. 
308,  28  S.  E.  930. 

[a]  As  to  Non-essential  Errors. 
State  V.  Glaevecke,  33  Tex.  53. 

[b]  Circumstances  under  which  bond 
was  tdken  may  be  added  by  amend- 
ment. Ewing  V.  United  States,  240 
Fed.  241,  153  C.  C.  A.  167. 

[c]  Material  averment  to  scire 
facias  cannot  be  added  by  amendment, 
see  Baker  v.  Harrison,  5  Litt.  (Ky.) 
59. 

63.  State  v.  Moore,  26  Ind.  246; 
Votaw  V.  State,  12  Ind.  497.  See  gen- 
erally the  title  "Replication  and  Re- 
ply." 

64.  See  generally  the  title  "Demur- 
rer." 

[a]    Variance    between    declaration 
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scire  facias  thereon/"  but  not  to  a  summons  to  ghow  cause.^°  The 
defendant  may  plead  in  abatement,^^  and  he  may  answer  to  a  declara- 
tion or  complaint,®'  scire  facias^®  as  well  as  to  a  summons  to  show 
cause.'"'  Affirmative  defenses  must  be  pleaded  or  they  cannot  be 
availed  of.'^  The  defendant  may  plead  non  est  factum  in  an  action 
on  a  bail  bond,^^  or  in  an  action  on  a  recognizance  may  plead  nul  tiel 


and  the  'bond  attached  as  an  exhibit 
cannot  be  questioned  by  demurrer. 
Cheney  v.  Trammell,  65  Fla.  451,  456, 
62  So.  916.  But  see  8  Stahdabd  Proc. 
814 

[b]  Failure  to  allege  discharge  from 
custody  on  giving  bail  is  not  ground 
of  demurrer,  this  being  determined  by 
the  forfeiture.  Lawrence  v.  Mason 
(Okla.),  166  Pac.  133;  Melton  v.  State, 
46   OMa.   487,  149  Pac.   154. 

[c]  Defects  in  the  bond  are  not 
ground  of  demurrer,  this  question  be- 
ing determined  by  the  judgment  of 
forfeiture.  Lawrence  v.  Mason  (Okla.), 
166  Pae.  133;  State  ex  rel.  Voyles  v. 
Pierce   (Okla.),  166  Pac.  132. 

65.  Ewing  v.  United  States,  240  Fed. 
241,  249,  153   C.   C.  A.  167. 

[a]  Demurrer  Goes  to  Entire  Rec- 
ord.—State  V.  HoefEner,  124  Mo.  488, 
28  S.  W.  1. 

[b]  To  test  validity  of  recogniz- 
ance recited  in  the  scire  facias  demur- 
rer is  a  proper  remedy.  Craddock  v. 
Com.,  5  J.  J.  Marsh.  (Ky.)  58;  Fowler 
V.  Com.,  4  Mon.  (Ky.)  128. 

[c]  That  the  offense  is  incorrectly 
described  in  the  undertaking  is  not 
ground  of  demurrer  to  the  scire  facias. 
State  V.  Eldred,  31  Ala.  393. 

[d]  A  substantial  variance  between 
a  scire  facias  and  the  bail  bond  or 
recognizance  is  ground  of  demurrer. 
Ark.— Plynn  v.  State,  42  Ark.  315,  but 
compare  present  practice  in  Arkansas. 
N.  H.— State  v.  Kinne,  39  N.  H.  129, 
133.  Va.  —  Hutsonpiller 's  Admr.  v. 
Stover's  Admr.,  12  Gratt.  (53  Va.) 
579;  Wood  V.  Com.,  4  Band.  (25  Va.) 
329,  the  defendant  should  claim  oyer 
and  then  demur.  W.  Va.— State  v. 
Dorr,  59  W.  Va.  188,  53  S.  E.  120, 
115  Am.  St.  Rep.  915,  5  L.  E.  A.  (N. 
S.)  402,  8  Ann.  Cas.  1016. 

[e]  Failure  of  a  scire  facias  to  show 
that  a  ca.  sa.  was  sued  out  without 
effect  is  not  ground  for-  demurrer,  but 
a  defense  available  by  plea.  Cloud  v. 
Catlett's  Bxr.,  4  Leigh  (31  Va.)  462. 

[f  ]  Sufftciency  of  indictment  cannot 
be  questioned  by  demurrer  to  scire 
facias.    State  v,  Eldred,  31  Ala-  393, 

31 


[g]  Defects  in  return  to  writ  can- 
not be  reached  by  demurrer.  State  v. 
Reed,  107  Me.  435,  78  Atl.  479. 

66.  Miller  v.  State,  35  Ark.  276. 

67.  Wilson  v.  State,  25  Tex.  169, 
where  copy  of  writ  served  is  objection- 
able. See  generally  the  title  "Abate- 
ment, Pleas  of." 

68.  See  generally  the  title  "An- 
swers. ' ' 

69.  Ewing  v.  United  States,  240  Fed. 
241,  249,  153  C.  C.  A.  167;  Kirk  v. 
United  States,  131  Fed.  331j  Lawton 
V.  State,  5  Tex.  272. 

[a]  General  denial  should  not  be 
stricken  out.  Goodin  v.  State,  14  Tex. 
App.  443. 

[b]  Verification  of  answer  to  scire 
facias  not  required.  Odiorne  v.  State, 
37  Tex.  122.  But  see  Goodin  v.  State, 
14  Tex.  App.  443,  as  to  plea  of  former 
judgment  pending. 

70.  Miller  v.  State,  35  Art.   276. 

71.  Ala. — Deforest  v.  Blkins,  2  Ala. 
50.  N.  J.— Drake  v.  Cochran,  18  N.  J. 
L.  9.  N.  Y. — Willet  v.  Lassalle,  1  Robt. 
618,  19  Abb.  Pr.  272. 

[a]  A  plea  setting  up  duress  in  the 
execution  of  the  recognizance  must  al- 
lege facts  showing  the  arrest  to  be  un- 
lawful.    Peacock  v.  People,  83  111.  331. 

[b]  That  sheriff  on  surrender 
acknowledged  acceptance  in  writing 
need  not  be  alleged.  State  v.  Meyers, 
61  Mo.  414. 

[c]  In  setting  up  a  failure  to  serve 
fi.  fa.  or  ca.  sa.,  fraud  or  collusion  must 
be  charged  against  the  plaintiff.  Brad- 
ley V.  Bishop,  7  Wend.   (N.  Y.)   352. 

[d]  In  pleading  a  surrender,  (1) 
notice  and  payment  of  costs  must  be 
averred.  Cleveland  v.  Skinner,  56  111. 
500.  (2)  Whether  the  surrender  was 
made  to  the  court  or  to  the  sheriff 
must  be  stated.  Davison  v.  Mull,  2 
N.  C.  364.  (3)  Where  surrender  is 
made  after  verdict,  the  plea  should  be 
framed  so  as  to  allow  the  plaintiff  to 
deny  the  surrender  and  contest  the 
identity  of  the  principal.  Moody  V. 
Stockton,  14  N.  C.  431. 

72.  IT.  C— Hamlin  v.  McNeill,  30 
N,  C,  172.    Tex.— See  Goodin  v.  State, 
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record.'"  But  in  scire  facias  on  a  recognizance  a  plea  of  non  est  fac- 
tum,^* and  of  nil  debet^°  are  improper.  A  cross-complaint  may  be  filed.'' 

c.  Oyer  of  the  recognizance  and  record  may  be  demanded  in  scire 
facias  proceedings  in  some  states.''^ 

9.  Process."  —  There  must  be  service  of  summons  if  the  action  is 
in  debt,'^  or  of  the  writ  of  scire  facias,  if  that  proceeding  is  pur- 
sued.*" Final  judgment  cannot  be  rendered  without  personal  service,'^ 
the  voluntary  appearance  of  the  defendant,*^  or  two  returns  of  "not 
found,"  this  being  made  equivalent  to  personal  service.*'    Service  by 


14  Tex.  App.  443.     Va. — Spotswood  v. 
Douglas,  6   Munf.    (20  Va.)    312. 

[a]  Where  the  bond  Is  not  signed, 
a  plea  of  non  est  factum  is  not  re- 
quired to  enable  sureties  to  question 
it.  Nelson  v.  State,  44  Tex.  Grim.  595, 
73  S.  W.  898. 

[b]  Alteration  of  bond  is  not  put 
in  issue  by  non  est  factum.  A  special 
plea  admitting  validity  of  bond  but 
attacking  its  validity  because  of  the 
alteration  should  be  filed.  Gragg  v. 
State,  18  Tex.  App.  295. 

73.  Fla.— -West  v.  State,  78  So.  285. 
111. — Slaten  v.  People,  21  111.  28;  Rob- 
ertson V.  Moir,  88  111.  App.  355.  Miss. 
Smith  V.  State,  76  Miss.  728,  25  So. 
491.  N.  H.— State  v.  Kinne,  39  N.  H. 
129,  133. 

[a]  If  the  bond  is  not  correctly 
stated,  a  plea  of  hul  tiel  record  is 
proper.  111. — ^Farris  v.  People,  58  111. 
26.  N.  Y. — Green  v.  Ovington,  16 
Johns.  55.  Pa. — Abbott  v.  Lyon,  4 
Watts  &  S.  38. 

[b]  Nul  tiel  recognizance  is  not  a 
proper  plea.  Mooney  v.  People,  81  111. 
134. 

74.  McNamara  i>.  People,  183  111. 
164,  55  N.  B.  625;  Peacock  v.  People, 
83  111.  331. 

76.  McNamara  v.  PSople,  183  111. 
164,  55  N.  E.  625;  Peacock  v.  People, 
83  111.  331. 

76.  State  v.  Hindman,  159  Ind.  586, 
65  N.  E.  911.     See  supra,  "VI,  B,  3,  c. 

77.  Ala. — Ellison  v.  State,  8  Ala. 
273.  N.  H.— State  v.  Kinne,  39  N.  H. 
129i  133,  138.  W.  Va.— State  v.  Dorr, 
59  W.  Va.  188,  53  S.  B.  120,  115  Am. 
St.  Eep.  915,  5  L.  R.  A.  (N.  S.)  402, 
8  Ann.  Gas.  1016. 

■Contra,  Slaten  v.  People,  21  111.  28; 
White  V.  Hall  (Vt.),  99  Atl.  274. 
See  the  title   "Oyer  and  Profert." 

78.  See  generally  the  title  "Proc- 
ess." 

79.  Neal  v.  State,  61  AiTc.  282,  32 
S.  W.  1069;  Tanquary  v.  People,  25 
Colo.  App.  531,  138  Pac.  1118, 
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[a]  The  process  shall  be  to  ans'wer 
to  a  plea  of  debt  upon  recognizance. 
Van  Winkle  v.  Ailing,  17  N.  J.  L.  446. 

80.  Colo. — Tanquary  v.  People,  25 
Colo.  App.-  531,  139  Pac.  1118.  Ga. 
See  Bird  v.  Terrell,  128  Ga.  386,  57 
S.  E.  777.  111.— People  v.  Thomas,  198 
111.  App.  409.  Tex.— Bell  v.  State,  79 
Tex.   Grim.   407,  186   S.   W.  328. 

[a]  Should  be  returnable  to  the  first 
day  of  the  next  following  term.  Crad- 
dock  V.  Com.,  5  J.  J.  Marsh.  (Ky.)  58. 
See  Archer  v.  Com.,  10  Gratt.  (51  Va.) 
627. 

[b]  Scire  facias  may  issue  to  any 
county  in  the  state.  Darby  v.  State,  21 
Ark.  523;  State  v.  Baughman  (Mo. 
App.),  74  S.  W.  433. 

[c]  To  be  served  as  citation  in  civil 
cases,  statute  provides.  State  v.  Baugh- 
man (Mo.  App.),  74  S.  W.  433;  Con- 
ner V.  State,  30  Tex.  94;  Couch  v. 
State,  57  Tex.  Crim.  134,  122  S.  W. 
2i 

[d]  Sufaciency  of  Return.  —  Ga. 
Gilmore  v.  Lidden,  23  Ga.  14.  Terni. 
Moren  v.  Killibrew,  2  Yerg.  376. 
Tex. — Harryman  v.  State,  57  Tex.  Grim. 
204,  122  S.  W.  398. 

[e]  Amendment  of  Return.  —  Den- 
nison  v.  Willaon,  16  N.  H.  496. 

81.  Ala.— Hunt  V.  State,  63  Ala. 
196.  Mass.— Smith  v.  State,  76  Miss. 
728,  25  So.  491.  Tenn.— Wash  v.  State, 
3   Coldw.  91. 

82.  Wash  V.  State,  3  Goldw.  (Tenn.) 
91. 

83.  U.  S.— Kirk  v.  United  States, 
131  Fed.  331.  Ala.— Hunt  v.  State,  63 
Ala.'  196.  lU.— See  Stokes  v.  People, 
63  111.  489.  Miss.— Smith  v.  State,  76 
Miss.  728,  25  So.  491.  Tenn.— Wash  v. 
State,  3  Goldw.  91. 

[a]  Only  when  the  defendant  resides 
in  the  jurisdiction  of  the  court  issuing 
the  writ,  are  two  nihils  equivalent  to 
personal  service.  Insley  v.  United 
States,  150  U.  S.  512,  14  Sup.  Ct.  158, 
37  L.  ed.  1163;  Kirk  V,  United  States, 
131  red.  331,  836, 
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publication  is  sometimes  authorized.**    But  the  statute  provides  that 
in  scire  facias  on  a  criminal  bond,  the  principal  need  not  be  served.'^ 

9.  Issues  and  Trial.  —  The  general  rules  relating  to  issues,  proof 
and  variance,*^  and  to  trial  generally,*'  apply  to  actions  on  forfeited 
bonds.  On  scire  facias,  the  issue  to  be  tried  is  showing  of  cause  ^yhy 
the  judgment  nisi  should  not  be  made  final.**  In  an  action  on  a 
civil  bail  bond,  the  sufficiency  of  the  complaint  in  the  original  action 
cannot  be  questioned,  being  determined  by  the  judgment.*^  But  it 
has  been  held  that  in  an  action  on  a  criminal  recognizance,  the  suffi- 
ciency of  the  indictment  may  be  questioned.^"  Under  statute  guarantee- 
ing a  jury  trial  in  civil  actions,  a  jury  trial  is  a  matter  of  right  in 
a  scire  facias  proceeding,®^  and  in  debt  on  recognizance  or  bail  bond.'^ 

10.  Questions  of  Law  and  Pact.®^  —  Whether  an  obligation  is  spe- 
cial bail  contemplated  by  the  statute  is  a  question  for  the  court,®* 
as  is  the  issue  raised  by  nul  tiel  record.®'  On  disputed  facts  the  ques- 
tions of  the  execution  of  the  recognizance,®^  of  due  diligence  in  serving 
the  execution  on  defendant,®'  and  of  the  identity  of  the  principal  in 


84.  Fryer  v.  State,  142  Ga.  81,  82 
S.  E.  497.  See  generally  "Service  of 
Process  and  Papers." 

85.  Ga. — ^Fryer  v.  State,  142  Ga.  81, 
82  S.  E.  497.  Mo. — State  v.  Lacker, 
263  Mo.  291,  172  S.  W.  369.  Tex. 
Bell  V.  State,  79  Tex.  Grim.  407,  186 
S.  "W.  328;  Hutchings  v.  State,  24  Tex. 
App.  242,  6  S.  W.  34;  Collira  v.  State, 
16  Tex.  App.  274. 

86.  See  the  titles  "Issues  in  Plead- 
ing and  Practice,"  and  "Variance," 
and  also  11  Standabd  Pkoc.  1010,  1036, 
et  seq. 

[a]  Tinder  a  plea  of  payment,  (1) 
proof  of  payment  of  a  less  sum  than 
the  amount  of  the  judgment  cannot 
be  made.  President  of  Mechanics' 
Bank  v.  Hazard,  13  Johns.  (N.  Y.) 
353.  (2)  Under  such  plea  defects  as 
to  form  or  substance  cannot  be  availed 
of.  Abbott  V.  Lyon,  4  Watts  &  S. 
(Pa.)  38. 

87.  See  the  title  "Trial,"  and  the 
cross-references  there  found.  See  also 
4  Standard  Pkoc.  522. 

[a]  Bules  regulating  jury  trial  in 
civil  cases  govern  trials  on  criminal 
undertaking.  Short  v.  State,  16  Tex. 
App.  44. 

[b]  Postponement  of  trial  until  trial 
of  principal  on  indictment  cannot  be 
demanded  as  of  right.  Haverty  v. 
State,  32  Tex.  602. 

88.  State  v.  Posey,  79  Ala.  45. 

89.  Banning  v.  Eoy,  47  Ore.  119,  82 
Pac.  708,  114  Am.  St.  Eep.  908. 

Conclusiveness  of  forfeiture,  see 
mpra,  VI,  B,  3,  b. 


90.  DufEey  v.  Harris,  19  Ga.  App. 
646,  91  S.  E.  1006. 

91.  Hollister  v.  United  States,  145 
Fed.  773,  76  C.  0.  A.  337;  Washington 
V.  State,  98  Miss.  150,  53  So.  416. 
See  also  Gale  v.  Quick's  Bail,  2  La. 
348.  But  see  State  v.  Posey,  79  Ala. 
45,  statute  provides  issue  shall  be  heard 
by  the  court. 

[a]  Where  regarded  as  a  continua- 
tion of  the  criminal  proceeding,  de- 
fendant is  not  entitled  to  a  jury  trial. 
State  V.  Clifford,  124  Mo.  492,  28  S.  W. 
5;  State  v.  Hoeflfner,  124  Mo.  488,  28 
S.  W.  1. 

Jury  trial  in  scire  facias,  see  16 
Standard  Pboc.   907. 

92.  State  v.  Hoeffner,  124  Mo.  488, 
28  S.  W.  1. 

[a]  At  common  law  the  trial  in 
actions  on  recognizances  was  by  the 
record  and  by  the  court  and  not  by 
jury,  even  on  issues  of  existence  of 
recognizance  or  of  the  forfeiture.  Peo- 
ple V.  Quigg,  59  N.  Y.  83,  91.  , 

93.  See  generally  the  title  "Prov- 
ince of  Judge  aJid  Jury." 

94.  Corletto  v.  Morgan,  4  Boyoe 
(Del.)  530,  89  Atl.  738. 

95.  111.— Kuhle  v.  People,  65  111. 
App.  378.  Ind. — Bolles  v.  Haines,  7 
Blackf.  398.  Miss.— Washington  v. 
State,  98  Miss.  150,  53  So.  416.  B.  I. 
State  V.  Sutcliffe,  16  E.  L  410,  16  Atl. 
710. 

96.  Spencer  v.  Fish,  43  Mich.  226,  4 
K  W.  168,  '287,  5  N.  W.  95. 

97.  Hall  V.  White,  27  Conn.  488; 
Bebee  v.  Gardner,  11  Conn.  104. 
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the  bond,^'  are  for  the  jury. 

Instructions,  even  in  scire  facias  on  criminal  bail  bonds,  are  governed 
by  the  rules  regulating  instructions  in  civil  actions.®^ 

11,  Judgment  and  Enforcement.  —  Judgment  must  be  rendered  in 
conformity  5¥ith  the  general  rules,^  specifying  the  amount  adjudged.^ 
In  debt  against  all  the  cognizors  on  a  joint  and  several  recognizance, 
the  judgment  must  be  joint,^  but  it  is  otherwise  in  a  scire  facias  pro- 
ceeding.* Though  the  principal  need  not  be  given  notice,^  the  judg- 
ment must  be  against  the  principal  as  well  as  against  the  sureties,' 
unless  the  case  is  dismissed  as  to  the  former,'  or  the  latter.^  On  scire 
facias  on  a  recognizance  against  bail,  the  judgment  should  be  for 
execution.^    Where  judgment  nisi  was  rendered,  the  judgment  is  made 


98.  Wilcox  V.  State,  24  Tex.  544. 
See  Whitner  v.  State,  38  Tex.  Grim. 
146,  41   S.  W.   595. 

99.  See  the  title  "Instructions," 
and  Abbott  v.  State,  45  Tex.  Grim. 
514,  78  S.  "W.  510;  Lewis  v.  State  (Tex. 
Grim.),  39  S.   W.  570. 

1.  See  the  title  "Judgments,"-  and 

4  Standard  Peoc.  532. 

[a]  judgment  may  be  rendered  by 
default  for  failure  to  answer.  Eobin- 
son  V.  Brown,  146  Ga.  257,  91  S.  E. 
31;    Gonner  v.    State,   30   Tex.   94. 

[b]  Nunc  pro  tunc  entry  proper. 
Willis  V.  State,  68  Tex.  Grim.  2P2,  150 
S.  W.  904. 

[c]  Misrecital  as  to  officer  before 
whom  recognizance  is  taken  will  be  re- 
jected as  surplusage.    Lawton  v.  State, 

5  Tex.  272. 

[d]  Date  of  undertaking  need  not 
be  stated.  Gallaghan  v.  State,  57  Tex. 
Grim.  314,  122  S.  W.'  879. 

2.  Ellis  V.  State,  10  Tex.  App.  324. 

[a]  Judgment  to  be  for  full  amount 
of  bond.  State  v.  GonnoUy,  72  Gonn. 
607,  45  Atl.  432. 

[b]  Must  not  exceed  the  penalty  of 
the  bond  and  costs  of  the  proceeding 
on  the  bond.  Ala. — Graham  v.  State, 
12  Ala.  App.  502,  67  So.  624.  N.  Y. 
Garofalo  v.  Prividi,  43  Misc.  359,  87 
N.  T,  Supp.  467.  Tex. — Ishmael  v. 
State,  41  Tex.  244. 

[c]  Costs  of  criminal  proceeding 
must  not  be  included.  Ishmael  v.  State, 
41  Tex.  244. 

[d]  Inquiry  as  to  amount  due  (1) 
may  be  directed.  Bobyshall  v.  Oppen- 
heimer,  4  Wash.  G.  C.  482,  3  Fed.  Gas. 
No.  1,592;  Simmons  v.  Kelly,  39  N.  J. 
L.  438,  441.  (2)  Either  by  a  special 
writ  framed  for  the  occasion  and  di- 
rected to  the  marshal,  or  by  directing 
a  writ  of  inquiry  in  the  suit  in  which 
there  is  a  judgment,  or  by  ordering 
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an  issue  to  be  made  up  to  ascertain 
the  amount  due,  to  be  tried  at  the 
bar  of  the  court.  Bobyshall  v.  Oppen- 
heimer,  4  Wash.  G.  C.  482,  S  Fed.  Gas. 
No.    1,592. 

Luekett  v.  Austin,  4  Bibb.  (Ky.) 
Fowler   v.    Gom.,   4    Mon.    (Ky.) 


3. 

181; 
128. 

4. 
181; 
128. 

5. 

6. 


Luekett  V.  Austin,  4  Bibb.  (Ky.) 
Fowler   v.    Com.,    4    Mon.    (Ky.)_ 


See  supra,  IX,  B,  8. 

Cox  V.  State,  34  Tex.  Grim.  94, 
29  S.  W.  273;  Hutchings  v.  State,  24 
Tex.  App.  242,  6  S.  W.  34.  Compare 
State  V.  Lacker,  263  Mo.  291,  172  S. 
W.  369. 

[a]  If  judgment  is  rendered  against 
the  sureties  without  disposing  of  the 
case  aia  to  the  principal  in  some  legal 
manner,  it  is  not  such  a  final  judg- 
ment as  will  support  an  appeal.  Cox 
V.  State,  34  Tex.  Crim.  94,  29  S.  W. 
273. 

[b]  Statute  provides  that  if  no  suf- 
ficient cause  be  shown  to  the  conti-ary, 
judgment  shall  be  rendered  against  the 
principal  and  sureties  or  such  of  them 
as  have  been  served.  Fryer  v.  State, 
142  Ga.  81,  82  S.  W.  497. 

7.  General  Bond.  &  Gas.  Ins.  Go.  v. 
Stata.  73  Tex.  Crim.  649,  165  S.  W. 
615  (ihe  rule  that'  a  surety  shall  not 
be  liable  unless  judgment  be  rendered 
against  the  principal  does  not  apply); 
Cox  V.  State,  34  Tex.  Crim.  94,  29 
S.  W.  273. 

8.  Bell  V.  State,  79  Tex.  Grim.  407, 
186  S.  W.  328;  Thompson  v.  State,  17 
Tex.  App.  318. 

9.  Burrall  v.  People,  103  111.  App. 
81;  Payton  v.  Stuart,  Peck  (Tenn.) 
156,  not  for  debt  and  damages. 

[a]  But  a  judgment  that  the  plain- 
tiff recover  Is  informal  merely.  Fowler 
V.  Com.,  4  Mon.  (Ky.)   128. 
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absolute  if  the  plaintiff  prevails,  or  set  aside  if  he  does  not.^° 

Enforcement.  —  On  recovery  of  a  judgment  against  special  bail,  the 
plaintiff  has  an  election  to  take  execution  against  the  body  of  the  de- 
fendant or  the  bail.^^  Though  a  scire  facias  be  joint  the  execution  may 
be  several  ;^^  but  it  is  otherwise  in  debt.^' 

12.  New  Trial.  —  The  defendant  may  move  for  a  new  trial."  But 
where  the  proceeding  is  regarded  as  criminal,  it  has  been  held  the 
state  is  not  entitled  to  a  new  trial.^^ 

13.  ,  Opening  and  Vacating.  —  Final  judgment  on  a  forfeited  recog- 
nizance or  bail  bond  may  be  vacated^''  or  arrested^'  in  a  proper  case. 
But  invalidity  of  the  bail  bond  is  not  ground  for  an  action  to  annul 
the  judgment.^* 

14.  Review.  —  The  judgment  in  the  action  on  the  forfeited  under- 
taking on  bail  may  be  reviewed  on  writ  of  error  or  appeal.^*    But 


10.    State  V.  Posey,   79  Ala.   45. 

ir.  Smith  V.  Bosecrantz,  6  Johns. 
(N.  Y.)  97,  but  he  cannot  have  both 
and  a  resort  to  one  precludes  the  other. 

Execution  against  the  body,  general- 
ly, see  16  Standard  Proc.  269. 

12.  Farris  v.  People,  58  111.  26; 
Luekett  v.  Austin,  4  Bibb.  (Ky.)  181; 
Fowler  v.  Com.,  4  Mon.  (Ky.)  128. 

[a]  Execution  against  defaulted  de- 
fendajits  may  be  ordered  at  one  time, 
and  execution  against  the  defendant 
going  to  trial  may  be  ordered  later. 
Burrall  v.  People,  103  111.  App.  81. 

13.  Luekett  V.  Austin,  4  Bibb.  (Ky.) 
181. 

14.  Willis  V.  State,-  68  Tex.  Crim. 
292,  150  S.  W.  904. 

15.  Bobertson  v.  State,  14  Tex.  App. 
211. 

16.  People  V.  Cunningham,  6  Misc. 
636,  25  N.  Y.  Supp.  1150,  56  N.  Y. 
St.  897. 

[a]  Not  a  Criminal  Proceeding. 
Taylor  v.  Smith,  133  Ga.  638^  66  S.  E. 
792. 

[b]  Indictment  is  part  of  record  on 
motion.  Taylor  v.  Smith,  133  Ga.  638, 
66  S.  E.  792. 

[c]  lusufScleucy  of  indictment  is  a 
sufficient  ground  for  vacation  of  judg- 
ment. Taylor  v.  Smith,  133  Ga.  638, 
66  S.  E.  792;  White  v.  Brown,  12  Ga. 
App.  275,  77  S.  E.  105. 

[d]  Grounds  urgable  before  rendition 
are  not  sufficient  unless  the  judgment 
is  void.  White  v.  Brown,  12  Ga.  App. 
275,  77  S.  E.  105. 

17.  See  People  v.  Dennis,  4  Mich. 
609,  69  Am.  Dec.  338. 

[a]  Failure  of  recognizance  to  de- 
scribe an  offense  is  ground  for  arrest- 


ing the  judgment.    Sively  v.  State,  44 
Tex.  274. 

18.  Taliaferro  v.  Steele,  14  La.  Ann. 
656. 

19.  U.  S.— United  States  v.  Zara- 
fonitis,  150  Fed.  97,  80  C.  C.  A.  51, 
10  Ann.  Cas.  290.  La. — Taliaferro  v. 
Steele,  14  La.  Ann.  656.  See  State 
V.  Dykes,  126  La.  139,  52  So.  245. 
Pa. — Com.  V.  Harvey,  222  Pa.  214,  70 
Atl.  1093.  Tenn. — Brewer  v.  State,  6 
Lea  198.  Tex.— Hill  v.  State,  27  Tex. 
608;  Hart  v.  State,  13  Tex.  App.  555. 
Wis.— State  v.  Brady,  62  Wis.  129,  22 
N.  W.  154. 

[a]  Summary  judgment  against  the 
sureties  is  appealable  by  sureties.  State 
p.  Brady,  62  Wis.  129,  22  N.  W.  154. 

[b]  The  state  may  prosecute  writ 
of  error,  the  action  being  civil.  United 
States  V.  Zarafonitis,  150  Fed.  97,  80 
C.  C.  A.  51,  10  Ann.  Cas.  290.  Contra, 
Jeter  v.  State,  86  Tex.  555,  26  S.  W. 
49;  State  v.  French  (Tex.  Crim".),  80 
S.  W.  1007;  State  v.  Ward,  9  Tex. 
App.   462. 

[c]  In  civil  cases  "if  there  be 
judgment  against  the  principal,  also 
judgment  against  the  bail,  the  prin- 
cipal cannot  have  error  on  the  judg- 
ment against  the  bail,  nor  the  bail 
on  the  judgment  against  the  principal, 
nor  can  they  join  in'  a  writ  of  error, 
for  these  several  judgments  and  af- 
fect distinct  persons."  Eussell  v. 
Thomas  Hart  &  Co.,  2  Sneed  (Ky.) 
308. 

[d]  The  record  in  the  original 
action  against  the  principal  should  not 
be  certified  and  considered  as  part  of 
the  record  against  the  bail.  Eussell 
V.  Thomas  Hart  &  Co.,  2  Sneed  (Ky.) 
308, 
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an  order  setting  aside  the  final  judgment  is  not  appealable.""  Juris- 
diction over  the  appeal  depends  upon  whether  the  cause  is  regarded 
as  civil  or  criminal,"^  and  proceedings  on  appeal,  statute  provides, 
shall  be  governed  by  the  rules  regulating  civil  appeals."" 

X.  ACTION  TO  RECOVER  DEPOSIT.  —  An  action  to  recover  the 
money  deposited  in  lieu  of  bail  will  lie  where  the  officer  wrongfully 
detains  it."^  In  case  of  an  unauthorized  forfeiture,  the  proper  remedy 
has  been  held  not  to  be  an  action  for  money  had  and  received,"*  but 
an  application  to  set  aside  the  forfeiture  and  have  the  bail  reinstated."" 


[e]  Assignments  of  Error. — Com.  v. 
Hughes,  13  Bush  (Ky.)  349. 

[fj  Bill  of  Exceptions. — Fowler  v. 
Com.,  4  Men.  (Ky.)  128;  Day  v.  State, 
51  Tex.  Crim.  324,  101  S.   W.  806. 

[g]  Statement  of  facts  must  con- 
tain the  judgment  nisi.  Abbott  v. 
State,  45  Tex.  Crim.  514,  78  S.  W. 
510. 

[h]  Becognizance  though  copied  by 
the  clerk  is  not  part  of  the  record 
•when  not  referred  to  by  bill  of  ex- 
ceptions. Where  the  objection  is  made 
to  the  ruling  on  a  motion  to  quash 
the  recognizance,  a  recital  thereof  in 
the  scire  facias  is  insufficient.  Fowler 
V.  Com.,  4  Mon.  (Ky.)   128. 

[i]  Briefs  must  be  filed.  Wolf  v. 
State  (Tex.  Crim.),  85  S.  W.  17;  Jay 
V.  State,  34  Tex.  Crim.  98,  29  S.  W. 
472. 

[j]  Objection  to  insufficiency  of 
judgment  nisi  may  be  made  for  the 
first  time  on  appeal.  Wattins  v.  State, 
16  Tex.  App.  646. 

[k]  Objection  that  bail  bond  stated 
no  offense  against  the  state  may  be 
raised  for  the  first  time  on  appeal. 
McLaren  v.  State,  3  Tex.  App.  680. 

[1]  Bemand  is  unnecessary  to  cor- 
rect variance  between  judgment  nisi 
and  final  judgment.  Eobinson  v.  State, 
11  Tex.  App.  309. 

20.  State  V.  Brown,  35  Tex.  357. 

21.  See  supra,  TX,  B,  4. 

[a]  When  regarded  as  a  civil  action, 
jurisdiction  of  the  appeal  depends  on 


the  jurisdictional  amount.     Speckert  v. 
Com.,  Ill  Ky.  375,  63  S.  W.  752. 

[b]  Where  the  action  is  regarded  as 
crj^iual,  the  appeal  should  be  taken 
to  a  court  having  jurisdiction  of  crim- 
inal appeals.  State  v.  Lacker,  263  Mo. 
291,  172  S.  W.  369;  State  v.  Epstein, 
186  Mo.  89,  84  S.  W.  1120;  Jeter  v. 
State,  86  Tex.  555,  26  S.  W.  49;  State 
V.  Norrell,  53  Tex.  427. 

[c]  On  motion  for  judgment  against 
a  sheriff  failing  to  turn  over  money 
collected  on  a  forfeited  recognizance, 
the  appeal  should  be  taken  to,  the 
court  of  civil  appeals.  Eussell  v.  State 
(Tex.  Civ.),  40  S.  W.  69. 

22.  Mendlovitz  v.  State  (Tex.  Crim.), 
189  S.  W.  262;  Mayer  v.  State  (Tex. 
Crim.),  24  S.  W.  408.  See  Com.  v. 
Hughes,  13  Bush  (Ky.)   349. 

23.  Palakiko  v.  Maui,  22  Haw.  759; 
O'Donnell  v.  New  York,  59  Hun  624,  13 
N.   Y.   Supp.   357. 

[a]  Compliance  with  all  conditions 
of  the  bail  must  be  shown.  Smith  v. 
Barnes  Co.,  32  N.  D.  4,  152  N.  W. 
674. 

[b]  An  action  by  the  state  is  in 
rem  so  far  as  the  defendant  is  con- 
cerned. State  V.  Scanlon,  2  Ind.  App. 
320,  28  N.  E.  426. 

24.  Smith  v.  Barnes  Co.,  32  N.  D. 
4,  152  N.  W.  674.  Compar-e  Campbell 
V.  Board  of  Comrs.  of  Reno  Co.,  97 
Kan.  68,  154  Pae.  257. 

25.  Smith  v.  Barnes  Co.,  32  N.  W, 
4,  152  N.  W.  674.    See  supra,  vnL 


RECONVENTION.  —  See     Cross-Bill;     Cross-Complaint;     Set-Oflf, 
Counterclaim  and  Recoupment. 


RECORD.  — See  Judgment  Records;  Records;  and  the  index  to  this 

work. 


RECORDARI.  —  See  Justices  of  the  Peace. 
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For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

I.  DEFINITION  AND  NATURE.  —  A  record  is  a  written  mem- 
orial made  by  a  public  officer  authorized  by  law  to  perform  that  func- 
tion, and  intended  to  serve  as  evidence  of  something  written,  said 
or  done.^ 


1.  La. — State  v.  Anderson,  30  La. 
Ann.  557,  565.  Pa. — Sheip  v.  Price, 
Page  &  Co.,  3  Pa.  Super.  1.  Va.— Cole- 
man V.  Com.,  25  Gratt.  (66  Va.)  865, 
18  Am.  Eep.  711. 

See  also  2  Standard  Peoc.  331;  4 
Standard  Proc.  299;   the  title   "Judg- 
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meut  Records;"  and  Enct.  op  Bv., 
title  "Records." 

[a]     To   constitute   a  public   record 

it  must  be  a  written  memorial,  must 
be  made  by  a  public  officer  and  that 
officer  must  be  authorized  by  law  to 
make  it.  Coleman  v.  Com.,  25  Gratt. 
(66  Va.)  865,  18  Am.  Eep.  711. 
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II.  HOW  AND  BY  WHOM  MADE  AND  KEPT.  —  The  making 
of  the  record  and  its  custody  is  controlled  by  statute,^  which  must  not 
conflict  with  constitutional  provisions.^  It  is  usually  required  to  be 
made  up  each  day  by  the  clerk  from  his  minutes,*  and  to  be  signed 
by  the  judge  presiding,^  or,  where  authorized,  by  his  successor.^  It 
should  speak  in  the  third  person  and  present  tense.''  A  court  has  no 
power  to  compel  the  legal  custodian  of  records  to  surrender  them  to 
any  other  person.^  The  proper  method  for  securing  their  production 
is  by  subpoena  duces  tecura.^ 

III.  AUTHENTICATION  OF  RECORDS.  —  This  subject  is  fully 
treated  in  another  work.^" 

IV.  DOCKET  OR  MINUTE  ENTRIES."  — A,  In  General.  — In 
some  jurisdictions  docket  entries  and  minutes  stand  in  place^^  of  the 


[b]  An  index  to  the  record  is  no 
part  thereof.  See  Ward  v.  County 
Court,  50  Mo.  401. 

[e]  The  record  in  judicial  proceed- 
ings (1)  is  a  precise  history  of  the  suit 
from  its  commencement  to  its  termina- 
tion, including  the  conclusion  of  law 
thereon,  drawn,  up  by  the  proper  offi- 
cer, for  the  purpose  of  perpetuating 
the  exact  state  of  facts.  Davidson  v. 
Murphy,  13  Conn.  213;  McDonald  v. 
Penniston,  1  Neb.  324.  See  2  Standard 
Pboc.  831,  332,  et  seq.;  4  Standard 
Peoc.  299,  et  seq.;  6  Standard  Peoc. 
91,  et  seq.;  and  infra,  IV.  (2)  It  is 
essentially  the  original  entry  of  each 
matter.  Wilkins  v.  Anderson,  1  Phila. 
(Pa.)  134,  8  Leg.  Int.  6.  (3)  Enroll- 
ment is  not  now  necessary  (Wilkins 
V.  Anderson,  1  Phila.  [Pa.]  134,  8 
Leg.  Int.  [Pa.]  6),  although  (4)  re- 
quired at  common  law.  CroaweU  v. 
Byrnes,  9  Johns.  (N.  Y.)  287;  Eeg. 
V.  McKay,  28  N.  Bruns.  (Can.)  564. 
See  also  3  Bl.  Com.  317;  Wilkins  v. 
Anderson,  1  Phila.  (Pa.)  134,  8  Leg. 
Int.  6. 

2.  See  the  statutes,  and  notes  to 
preceding  section. 

[a]  By  statute  separate  dockets 
must  be  kept  by  county  and  circuit 
courts.  Western  Sav.  Co.  v.  Currey, 
39  Ore.  407,  65  Pae.  360,  87  Am.  St. 
Eep.  660. 

Calendars  and  dockets,  see  6  Stand- 
AED  Peoc.  48. 

3  See  In  re  Beaver  County  Indexes, 
6  Pa.  Co.  Ct.  525.  ' 

4.  Johnson  v.  Com.,  80  Ky.  377; 
Com.  ».  Chambers,  1  J.  J.  Marsh.  (Ky.) 

108.  ^       „„ 

5.  Johnson  v.  Com.,  80  Ky.  377; 
Com.  V.  Chambers,  1  J.  J.  Marsh.  (Ky.) 
108. 


[a]  TJmtU  signed  by  the  judge  they 
cannot  with  propriety  be  considered 
the  record.  Johnson  v.  Com.,  80  Ky, 
377;  Com.  v.  Chambers,  1  J.  J.  Marsh. 
(Ky.)  108. 

[b]  Another  person  under  his  di- 
rection and  authority,  may  sign  it, 
Middleton'a  Admr.  v.  Hensley,  21  Ky, 
L.  Eep.  703,  52  S.  W.  974. 

6.  Matter  of  Espie,  2  Eedf.  Sur. 
(N.  Y.)  445. 

7.  N.  C— State  v.  Martin,  24  N.  C. 
101.  Pa. — Hamilton  v.  Com.,  16  Pa. 
129,  55  Am.  Dec.  485.  Eng.— Hall  v. 
Clarke,  1  Mod.  81,  86  Eng.  Eeprint 
749;  Eex  v.  Perin,  2  Sauud.  393,  1 
Vent.  170,  2  Keb.  846,  85  Eng.  Eeprint 
1205. 

[a]  But  a  judgment  will  not  be 
reversed  because  the  record  is  in  the 
past  tense.  State  v.  Martin,  24  N.  C. 
101. 

8.  Anonymous,  40  IlL  77;  Cameron 
V.  Savage,  40  111.  76;  Forsyth  v.  Black- 
burn, 68  N.  C.  406. 

9.  Anonymous,  40  111.  77. 

10.  See  Enot,  of  Ev.,  title  "Rec- 
ords." 

11.  As  to  calendars  and  dockets^  see 

6  Standard  Peoc.  48. 

12.  U.  S.— Washington,  A.  &  G.  S. 
P.  Co.  V.  Sickles,  24  How.  333,  16  L. 
ed.  650;  Philadelphia,  W.  &  B.  E.  Co. 
V.  Howard,  13  How.  307,  14  L.  ed.  157; 
Matter  of  Coleman,  15  Blatchf.  406,  6 
Fed.  Cas.  No.  2,980.  Ky.— Com,  v. 
Chambers,  1  J.  J.  Marsh.  108.  Md. 
Boteler  v.  State,  8  Gill  &  J.  359,  381. 
Mich. — Hovey  v.  Smith,  22  Mich.  170; 
Kenyon  v.  Baker,  16  Mich,  373,  97 
Am.  Dee.  158;  Lothrop  v.  Southworth, 

1 5    Mich.    436;    Whitwell    v.    Emory,    3 
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record,  at  least  till  the  record  is  made  up.^'  But  as  a  rule  neither 
the  clerk's  minutes  made  as  memoranda  to  assist  him  in  afterwards 
making  up  the  record,^*  nor  the  docket  entries  of  the  judge  in  the 
course  of  the  proceedings^"  are  parts  of  the  record. 

B.  Signing  Minutes.  —  The  minutes  of  the  judge  are  required  to 
be  signed  in  some  jurisdictions,  but  the  failure  to  do  so  will  not  in- 
validate the  entries.^' 


Mich.  84,  59  Am.  Dec.  220.  And  see 
Norvell  v.  McHenry,  1  Mich.  227;  Crane 
V.  Hardy,  1  Mich.  56.  N.  J. — ^Brown- 
ing V.  Flanagin,  22  N.  J.  L.  567.  N.  Y. 
Matter  of  Chrisfern,  43  N.  Y.  Super. 
523,  56  How.  Pr.  5.  N.  C. — Peterson 
V.  Vann,  83  N.  C.  118;  Gibson  v.  Partee, 
19  N.  C.  530.  Pa.  —  Buggies  v. 
Gaily,  2  Eawle  232,  Va. — Com.  v. 
Towles,  5  Leigh  (32  Va.)  743.  Wis. 
Peterson  v.  State,  45  Wis.  535.  Eng. 
Eeg.  V.  Yeoveley,  8  Ad.  &  El.  806,  35 
E.  C.  L.  853,  1  P.  &  D.  60,  1  W.  W. 
&  H.  614,  8  L.  J.  M.  0.  9,  112  Eng. 
Eeprint  1044. 

[a]  In  Alabama  when  orders,  judg- 
ments and  decrees'  are  entered  on  the 
minutes  of  the  court,  "they  are  parts 
of  the  record  of  the  cause  to  which 
they  pertain."  Code,  §5733.  Wilder 
V.  Bush   (Ala.),  75  So.  143. 

13.  Me. — Jay  v.  East  Livermore,  56 
Me.  107;  Leathers  v.  Cooley,  49  Me. 
337;  Willard  v,  Whitney,  49  Me.  235; 
Pierce  v.  Goodrich,  47  Me.  173;  Fitz- 
gibbon  V.  Brown,  43  Me.  169.  Mass. 
Good  V.  French,  115  Mass,  201;  Tracy 
V.  Maloney,  105  Mass.  90;  Bead  v.  Sut- 
ton, 2  Gush.  115;  Pruden  v.  Alden,  23 
Pick.  184,  34  Am.  Dec.  51;  Davidson 
V.  Slocomb,  18  Pick.  464.  IMinn. 
Brown  v.  Hathaway,  10  Minn.  303. 
TSr.  C— McDowell  v.  McDowell,  92  N, 
C.  227;  Peterson  v.  Vann,  83  N.  C.  118. 
Compare  Den  ex  dem.  Gibson  v.  Partee, 
19  N.  C.  530.  Ohio. — Morgan's  Lessee 
V.  Burnett,  18  Ohio  535;  State  v.  Daw- 
son, 6  Ohio  251;  Toung  v.  Bucking- 
ham, 5  Ohio  485;  Boal  v.  King,  Wright 
223.  But  see  Moore  v.  Brown,  10 
Ohio  198;  Harvey  v,  Brown,  1  Ohio 
268.  Tenn. — Moore  v.  State,  3  Heisk. 
493.  But  see  Williams  v.  Tenpenny,  11 
Humph.  176.  Va. — See  Com.  v.  Towles, 
5  Leigh  (32  Va.)  743.  Wis. — Peterson 
V.  State,  45  Wis.  535. 

14.  U.  S. — ^Ferguson  v.  Harwood,  7 
Cranch  408,  3  L.  ed.  386;  Barnes  v. 
Lee,  1  Cranch  C.  C.  430,  2  Fed.  Cas. 
No.  1,017;  Cromwell  v.  Bank  of  Pitts- 
burgh, 2  Wall  Jr.  569,  6  Fed.  Cas. 
No.   3,409;    Sprague  •».  Litherberry,  4 
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McLean  442,  22  Fed.  Cas.  No.  18,251; 
Leveringe  v.  Dayton,  4  Wash.  698,  15 
Fed.  Cas.  No.  8,288.  Cal.— People  v. 
Lenon,  77  Cal.  308,  19  Pae.  521.  Conn. 
Weed  V.  Weed,  25  Conn.  337;  Davidson 
V.  Murphy,  13  Conn.  213.  But  see 
West  V.  Hayes,  51  Conn.  533;  O'Con- 
nell  V,  Hotchkiss,  44  Conn.  51.  Fla. 
See  McClerkin  v.  State,  20  Fla.  879. 
lU.— Steele  v.  Steele,  89  111.  51.  la. 
Keller  v.  Killion,  9  Iowa  329.  Ky. 
Johnson  v.  Com.,  80  Ky.  377;  Com.  v. 
Chambers,  1  J.  J.  Marsh.  108.  Md. 
Weighorst  v.  State,  7  Md.  442.  Mo. 
Henley  v.  Kinley,  16  Mo.  App.  176. 
N.  H.— Willard  v.  Harvey,  24  N.  H. 
344;  Dudley  v.  Butler,  10  N.  H.  281. 
N.  Y.— Scott  V.  Morgan,  94  N.  T.  508. 
Pa. — Taylor  v.  Com.,  44  Pa.  131;  Upder- 
grafE  V.  Perry,  4  Pa.  291.  But  see 
Boyd  V.  Com.,  36  Pa.  355;  Buggies  v. 
GaUy,  2  Eawle  232.  Tex. — Stark  v. 
Miller,  63  Tex.  164.  Vt. — Nye  v. 
Kellam,  18  Vt.  594.  But  see  Ells- 
worth V.  Learned,  21  Vt.  535;  Story 
V.  Kimball,  6  Vt.  541,  that  minutes  of 
judge  may  be  used  as  the  record  when 
the  judge  is  deceased. 

15.  111.— Gurnea  v.  Sealey,  66  111. 
500;  McCormiek  v.  Wheeler,  36  111.  114, 
85  Am.  Dee.  388;  Schoonover  v.  Myers, 
28  m.  308.  la.— Burroughs  v.  Ellis, 
76  Iowa  649,  38  N.  W,  141;  Miller 
V.  Wolf,  63  Iowa  233,  18  N.  W.  889; 
State  V.  Manley,  63  Iowa  344,  19  N.  W. 
211;  Towle  V.  Leacox,  59  Iowa  42,  12 
N.  W.  764;  Case  v.  Plato,  54  Iowa 
64,  6  N.  W.  128.  Miss.— Dickson  v. 
Hoflf's  Admr.,  3  How.  165;  Boon  v. 
Boon,  8  Smed.  &  M.  318;  Burney  v. 
Boyett,  1  How.  39,  Mo. — Henley  v. 
Kinley,  16  Mo.  App.  176.  Neb.— Sul- 
livan's Sav.  Inst.  V.  Clark,  12  Neb. 
578,  12  N.  W.  103.  N.  Y.— Grimm  v. 
Hamel,  2  Hilt.  434.  But  see  Baldwin 
V.  Prouty,  13  Johns.  430,  when  justice 
is  deceased  and  no  record  has  been 
made  up.  Ohio, — Moore  v.  Brown,  10 
Ohio  198. 

16.  Ala.— Wilder  v.  Bush,  75  So. 
143;  Carwile  v.  State,  148  Ala.  576,  39 
So.  220;  Frazier'B  Est.  v.  Pray  tor,  36 
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C.  Amendments.  —  The  court  has  power  to  amend  its  minutes.^^ 
If  the  amendment  be  as  to  a  material  matter,  notice  is  necessary,^* 
but  not  when  it  relates  toi  clerical  omissions.^* 

V.  AMENDMENT  OP  RECORD.^"  — A.  Power  To  Amend.  —  1. 
In  General.  —  Every  court  of  general  jurisdiction,  or  of  general  juris- 
diction over  particular  matters,^^  has  inherent  power,^^  both  in, civil 


Ala.    691;    Bartlett   v.   Lang's   Admra., 

2  Ala.  161.  Ga.— Wilson  v.  State,  69 
Ga.  224;  Justices  of  Inferior  Court  v. 
House,  20  Ga.  328.  Tenn. — State  v. 
Farrow,  8  Baxt.  571;   Moore  v.  State, 

3  Heisk.  493.  But  see  Johnson  v. 
Johnson,  2  Heisk.  521. 

17.  Cal. — Kaufman  v.  Shain,  111 
Cal.  16,  43  Pac.  393,  52  Am.  St.  Eep. 
139;  Sullivan  v.  Hume,  99  Cal.  xix, 
33  Pac.  1121.  And  see  People  v.  Mc- 
Nulty,  93  Cal.  427,  26  Pae.  597,  29  Pac 
61;  People  v.  Mnrback,  64  Cal.  369,  372, 
30  Pajc.  608.  Ga. — Saffold  v.  Banks, 
69  Ga.  289;  Brady  v.  Little,  21  Ga. 
132.  Ind. — Security  Co.  of  Hartford  v. 
Arbuckle,  123  Ind.  518,  24  N.  E.  329. 
La. — State  v.  Graudison,  49  La.  Ann. 
1012,  22  So.  308;  State  v.  Tegsier,  32 
La.  Ann.  1227;  State  v.  Eevells,  31 
La.  Ann,  387;  Hardy  v.  Stevenson,  26 
La.  Ann.  236.  Mass. — Tilden  v.  John- 
son, 6  Cush.  354.  Miss. — See  McCar- 
thy V.  State,  56  Miss,  294;  Cornwell 
V.  State,  53  Miss.  385;  Caohute  v. 
State,  50  Miss.  165.  N.  C— State  ex 
rel.  Davis  v.  McAlpin,  26  N.  C.  140. 
Ohio.— Elliott  V.  Plattor,  43  Ohio  St. 
198,  1  N.  E.  222.  Tex. — Burnett  v. 
State,  14  Tex.  455,  65  Am.  Dee.  131; 
English  V.  State,  34  Tex.  Crim.  190,  30 
S.  W.  233;  Eodriquez  v.  State,  32  Tex. 
Crim.  259,  22  S.  W.  978. 

Amending  record,  see  infra,  V. 

[a]  Errors  m  the  minutes  may  be 
corrected  at  any  time  during  the  term. 
Wilder  v.  Bush   (Ala.),  75  So.  143. 

[b]  No  appeal  lies  from  an  order 
amending  or  refusing  to  amend  the 
minutes.  Cal. — Griess  v.  State  Inv.  & 
Ins.  Co.,  93  Cal.  411,  28  Pac.  1041. 
Mass. — ^Fay  v.  Wenzell,  8  Cush.  315. 
Can. — Eumsey  v.  Cunningham,  6  Can. 
L.  T.  138. 

[c]  Only  the  court  to  which  they 
belong  can  as  a'  rule  amend  the  min- 
utes. McBride  v.  Bryan,  67  Ga.  584; 
Kneeland  v.  State,  63  Ga.  641;  Doyle 
V.  Gallant,  14  Nova  Scotia  86. 

18.  State  V.  Howard,  34  La.  Ann. 
369;  State  v.  Eevells,  31  La.  Ann.  387; 
State  V.  Smith,  31  La.  Ann.  406. 


19.  "Ware  v.  Kent,  123  Ala.  427,  26 
So.  208,  82  Am.  St.  Eep.  132;  Balch 
V.  Shaw,   7  Cush.   (Mass.)   282. 

20.  Amendment  of  judgments,  see 
15  Standard  Proo.  98. 

Amendment  of  orders,  see  the  title 
"Orders." 
Amendments  of  minutes,   see  supra, 

IV,  C. 

Amendment  of  record  on  appeal,  see 
2   Standard  Peoc.   380. 

21.  TJ.  S. — ^Evans  v.  Freeman,  140 
Fed.  419.  Mass.— Balch  v.  Shaw,  7 
Cush.  282.  Mo.— Jillett  v.  Union  Nat. 
Bank,  56  Mo.  304;  Turner  v.  Christy, 
50  Mo.  145.  Mont. — Work  v.  Northern 
Pac.  E.  Co.i  13  Mont.  438,  34  Pac. 
726.  N".  H.— Frink  v.  Frink,  43  N.  H. 
508,  80  Am.  Dec.  189.  Ohio.— HoUister 
v.  Judges  of  Lucas  County,  8  Ohio 
St.  201,  70  Am.  Dec.  100.  S.  C— Car- 
roll V.  Tompkins,  14  S.  C.  223;  Penn- 
sylvania Bank  «.  Condy,  1  Hill  209; 
Hubbell  V.  Fogartie,  1  Hill  167,  26  Am. 
Dec.  163.  Va.— Shelton's  ,Exrs.  v. 
Welsh's  Admrs.,  7  Leigh  (34  Va.) 
175;  Eubank  v.  Ball's  Exr.,  4  Leigh 
(31  Va.)   308. 

[a]  Insolvency  court  may  amend-  its 
record.  Marsh  v.  McKenzie,  99  Mass. 
64;  Batty  v.  Fitch,  11  Gray  (Mass.) 
184. 

[b]  Probate  Courts. — Mass.  —  New-  • 
ell  V.  West,  149  Mass.  520,  21  N.  E. 
954.  N.  H.— Kimball  v.  Fisk,  39  N.  H. 
110,  75  Am.  Dec.  213;  Eemiek  v.  But- 
terfield,  31  N.  H.  70,  64  Am.  Dee.  316. 
Pa. — In  re  Nimick's  Estate,  179  Pa. 
591,  36  Atl.  350;  In  re  Young's  Ap- 
peal, 99  Pa.  74,  83. 

22.  Ala.— Sx  parte  Jones,  61  Ala. 
399;  Dabney  v.  Mitchell,  54  Ala,  198; 
Moody  V.  Keener,  9  Port.  252;  Wilker- 
son  V.  Goldthwaite,  1  Stew.  &  P.  159, 
170.  Colo. — Wheeler  v.  People,  165 
Pae.  257;  Pleyte  v.  Pleyte,  15  Colo. 
44,  24  Pac.  579.  Ind.— Nicholson  «. 
Nicholson,  113  Ind.  131,  15  N.  E.  223; 
Chissom  v.  Barbour,  100  Ind.  1;  Eeily 

V.  Burton,  71  Ind.  118;  Miller  ».  Eoyce, 
60  Ind.  189;  Pursley  v.  Wickle,  4  Ind. 
App.  382,  30  N.  B.  1115.     la.— Fuller 
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and  criminal  causes,^'  to  amend  its  records  to  make  them  conform 
to  the  facts  and  truth  of  the  case.^*    The  power  can  be  exercised  only 


&  Co.  V.  Stebbins,  49  Iowa  376.  Kan. 
Christisen  v.  Bartlett,  73  Kan.  401,  84 
Pac.  530,  85  Pac.  594.  Md.— Waters 
V.  Bngle,  53  Md.  179.  Mass. — Balch  v. 
Shaw,  7  Cush.  282;  Bacon  v.  Lincoln, 
2  Gush.  124.  Mo. — Jillett  v.  Union 
Nat.  Bank,  56  Mo.  304;  Priest  v.  Mo- 
Master,  52  Mo.  60;  Turner  v.  Christy, 
50  Mo.  145.  N.  H.— Stark  v.  Gamble, 
43  N.  H.  465;  Frink  v.  Frink,  43  N.  H. 
508,  80  Am.  Dec.  189,  82  Am.  Dec. 
172;  Eemiek  v.  Butterfleld,  31  N.  H. 
70,  64  Am.  Dec.  316;  Carlton  v.  Pat- 
terson, 29  N.  H.  580.  N.  J.— Me- 
Namara  v.  New  York,  L.  E.  &  W.  E. 
Co.,  56  N.  J.  L.  56,  28  Atl.  313.  N.  Y. 
Toronto  General  Trust  Co.  v.  Chicago, 
B.  &  Q.  E.  Co.,  123  N.Y.  37,  25  N.  E. 
198;  Williams  v.  Thorn,  81  N.  Y.  381; 
Adams  v.  Ash,  46  Hun  105,  11  N.  Y. 
St.    618;    Robertson   v.   Hay,   12    Misc. 

7,  33  N.  Y.  Supp.  31,  66  N.  Y.  St. 
530.  Ohio. — Jacks  v.  Adamson,  56  Ohio 
St.  397,  47  N.  E.  48,  60  Am.  St.  Eep. 
749;  In  re  Jarrett,  42  Ohio  St.  199; 
Dial  V.  Holter,  6  Ohio  St.  228;  Torbet 
V.  Coffin,  6  Ohio  274.  Pa. — ^Murray  v. 
Cooper,  6  Serg.  &  E.  126;  Griffith  v. 
Ogle,  1  Binn.  172.  Tex. — Ximenes  v. 
Ximeues,  43  Tex.  458,  463;  Burnett  v. 
State,  14  Tex.  455,  65  Am.  Dec.  131. 
Eng. — Norwich  v.  Berry,  4  Burr.  2277, 
98  Eng.  Eeprint  187;  Tooker  v.  Beau- 
fort, 1  Burr.  146,  97  Eng.  Eeprint 
238. 

[a]  The  United  States  circuit  court 
of  appeals  may  correct  an  error  in  a 
sentence  when  the  case  is  before  it 
on  writ  of  error.  Jackson  v.  United 
States,  102  Fed.  473,  42  C.  C.  A.  452. 

23.  U.  S.—In  re  Wight,  134  U.  S. 
136,  10  Sup,  Ct.  487,  33  L.  ed.  865; 
Ex  parte  Lange,  18  Wall."  163,  21  L. 
ed.  872;  Bassett  v.  United  States,  9 
Wall.  38,  19  L.  ed.  548.  Ala.— :E;a;  parte 
Jones,  61  Ala.  399.  Ark. — Sweeney  v. 
State,  35  Ark.  585;  Binns  v.  State,  35 
Ark.  118;  Green  v.  State,  19  Ark.  178. 
Cal.— People  v.  Ward,  141  Cal.  628,  75 
Pac.  306.    Ga.— Camp  v.  State,  91  Ga. 

8,  16  S.  E.  379;  Holman  v.  State,  79 
Ga.  155,  4  S.  E.  8;  Jobe  v.  State,  28 
Ga.  235.  ni.— May  v.  People,  92  111. 
343.  But  see  People  v.  Whitson,  74 
111.  20.  Ind.— Walker  v.  State,  102 
Ind.  502,  1  N.  E.  856;  Smith  v.  State, 
71  Ind.  250;   State  v.  Pearce,  14  Ind. 
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426.  la.— Smith  v.  District  Court,  132 
Iowa  603,  109  N.  W.  1085.  Me.— State 
V.  Maher,  35  Me.  225.  Mass. — Com.  v. 
Magoun,  14  Gray  398;  Com.  v.  Phil- 
lips, 11  Pick.  28;  Com.  v.  Weymouth, 
2  Allen  144,  79  Am.  Dee.  776.  Minn. 
Bilansky  v.  State,  3  Minn,  427.  Mo. 
State  V.  Primm,  61  Mo.  166;  State  v. 
Clark,  18  Mb.  432.  N.  J.— West  v. 
State,  22  N.  J.  L.  212.  N.  C— State 
V.  Seaborn,  15  N.  C,  305,  319.  Ohio. 
Benedict  v.  State,  44  Ohio  St.  679, 
11  N.  E.  125;  Young  v.  State,  6  Ohio 
435.  Okla.. — In  re  McQuourn,  19 
Okla.  347,  91  Pac.  689,  11  L.  E.  A, 
(N.  S.)  1136.  E.  I.— State  v.  Little- 
field,  3  R.  I.  124.  S.  C— StSLte  v.  Wil- 
liams, 2  MeCord  301. 

24.  U.  S.— J»  re  Wight,  134  U.  S. 
136,  10  Sup.  Ct.  487,  33  L.  ed.  865; 
Aetna  Ins.  Co.  «.  Boon,  95  U.  S.  117, 
24  L.  ed.  395;  Slicer  v.  Pittsburg 
Bank,  16  How.  571,  14  L.  ed.  1063; 
Oilman  «.  Libbey,  4  Cliff.  447,  10  Fed. 
Cas.  No.  5,445.  Ala. — ^Browder  v. 
Faulkner,  82  Ala.  257,  3  So.  30;  Tay- 
lor ■».  Harwell,  65  Ala.  1;  Pettus  v. 
McClanuahan,  52  Ala.  55;  Dobson  v. 
Dickson,  8  Ala.  252.  Ark. — ^Portis  & 
Bro.  V.  Talbot,  33  Ark.  218;  Alexander 
V.  Stewart,  23  Ark.  18;  Martin  i;. 
State  Bank,  20  Ark.  636;  Arrington  c. 
Conrey,  17  Ark.  100;  King  v.  State 
Bank,  9  Ark.  185.  Cal. — ^Fay  v.  Stuben- 
rauch,  141  Cal.  573,  75  Pac.  174;  San 
Joaquin  Land  &  W.  Co.  x>.  West,  99 
Cal.  345,  33  Pac.  928;  Allison  v.  Thom- 
as, 72  Gal.  562,  14  Pac.  309,  1  Am. 
St.  Eep.  89.  Colo. — Wheeler  «.  Peo- 
ple, 165  Pae.  257;  Kindel  v.  Beck  & 
P.  Lith.  Co.,  19  Colo.  310,  35  Pac.  538, 
24  L.  E.  A.  311;  Gaynor  v.  Clements, 
16  Colo.  209,  26  Pac.  324;  Pleyte  «. 
Pleyte,  15  Colo.  44,  24  Pac.  579;  People 
V.  County  Court,  9  Colo.  App.  41,  47 
Pae.  469.  Conn. — Weed  v.  Weed,  25 
Conn.  337;  Judson  v.  Blanchard,  4 
Conn.  557,  Del. — Cannon's  Lessee  «. 
Cannon,  5  Harr.  351;  State  v.  Walker, 
3  Harr.  502.  D.  C— Vincent  «.  Vin- 
cent, 3  Mackev  320.  Fla. — McGriff  c. 
Eeid,  37  Fla.  "51,  19  So.  339;  Adams 
V.  Ee  Qua,  22  Fla.  250,  1  Am.  St. 
Eep.  191;  Frier  v.  State,  11  Fla.  300. 
Ga. — Merritt  c.  State,  122  Ga.  752,  50 
S.  E.  926;  Baker  «.  Parrott,  105  Ga. 
479,  30  S.  E.  420;  Speneer  v.  Peake, 
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73  Ga.  803;  Gay  v.  Cheney,  58  Ga. 
304;  Brady  v.  Little,  21  Ga.  132; 
Moody  V.  State,  1  Ga.  App.  772,  58 
S.  E.  262.  lU.— Steele  v.  Steele,  89 
111.  51;  Church  v.  English,  81  111.  442; 
Torquer  v.  Forquer,  19  111.  68;  Gard- 
ner V.  People,  100  111.  App.  254;  Mor- 
rison V.  Stewart,  21  111.  App,  113.  Ind. 
Neighbors  v.  Davis,  34  Ind.  App.  441, 
73  N.  E.  151;  Miller  v.  Eoyce,  60  Ind. 
189;   Knowlton  v.   Dolan,   151   Ind.   79, 

51  N.  E.  97;  Chissom  v.  Barbour,  100 
Ind.  1;  Smith  v.  State,  71  lud.  250; 
Newhouse  v.  Martin,  68  Ind.  224; 
Stratton  v.  Lockhart,  1  Ind.  App.  380, 
27  N.  E.  715.  la. — Marengo  Sav.  Bank 
V.  Byington,  135  Iowa  151,  112  N.  W. 
192;  MahafEy  v.  MahafEy,  63  Iowa  55, 

18  N.  W.  685;  Shelley  v.  Smith,  50 
Iowa  543;  Goodrich  v.  Conrad,  28  Iowa 
298;  Stockdale  v.  Johnson,  14  Iowa  178. 
Ean. — Christisen  v.  Bartlett,  73  Kan. 
401,  84  Pac.  530,  85  Pac.  594;  Brooks  v. 
Brooks,  52  Kan.  562,  35  Pac.  215; 
Southern  Kansas  E.  Co.  v.  Brown,  44 
Kan.  681,  24  Pae.  1100;  Clevenger  v. 
Hanson,  44  Kan.  182,  24  Pae.  61; 
Tobie  V.  Brown,  20  Kan.  14.  Ky. 
Beiler  v.  Northern  Bank,  86  Ky.  128, 
5  S.  W,  536;  Finnell  v.  Jones'  Exrx., 
7  Bush  359;  Conn  v.  Doyle,  2  Bibb 
248.  La. — MuUan  v.  His  Creditors,  39 
La.  Ann.  397,  2  So.  45;  Miller  v. 
Chandler,  29  La.  Ann.  88;  Cenas  v. 
Schakleford,  24  La.  Ann.  39,  Mo.— In 
r€  Tolman,  101  Me.  559,  64  Atl.  952; 
Willard  v.  Whitney,  49  Me.  235;  Lewis 
V.  Boss,  37  Me.  230,  59  Am.  Dec. 
49;  Woodcock  v.  Parker,  35  Me.  138; 
Morrell  v.  Cook,  31  Me.  120.  Md. 
Stern  v.  Bennington,  100  Md.  344,  60 
Atl.  17,  108  Am.  St.  Bep.  433;  Mer- 
rick V.  Baltimore,  43  Md.  219.  Mass. 
Savage   v.   Blanchard,    148    Mass.    348, 

19  N.  E.  396;  Gloucester  v.  Essex,  116 
Mass.  579;  Eugg  v.  Parker,  7  Gray 
172;  Fay  v.  Wenzell,  8  Cush.  315.  Mich. 
Souvais  V.  Leavitt,  53  Mich.  577,  19 
N.  W.  261;  Frederick  v.  Circuit  Judge, 

52  Mich.  529,  18  N.  W.  343;  Ferton 
V.  Feller,  33  Mich.  199;  Lyman  v.  Be- 
eannon,  29  Mich.  466.  Minn. — Nell  v. 
Dayton,  47  Minn.  257,  49  N.  W.  981; 
McClure  v.  Bruck,  43  Minn.  305,  45  N. 
W.  438;  Stocking  v.  Hanson,  35  Minn. 
207,  28  N.  W.  507;  Brown  v.  Lawler, 
21  Minn.  327.  Mo. — Collier  v.  Cath- 
erine Lead  Co.,  208  Mo.  246,  106  S.  W. 
971;  York  v.  Stigall,  204  Mo.  407, 
102  S.  W.  987;  Henry  County  v.  Sal- 
mon, 201  Mo.  136,  100  S.  W.  20;  Eosen- 


heim  v.  Hartsock,  90  Mo.  357,  2  S.  W. 
473;  Allen  v.  Sales,  56  Mo.  28;  Mos- 
ter  V.  Moster,  53  Mo.  326;  White  v. 
Eeitz,  129  Mo.  App.  307,  108  S.  W. 
601;  Gilmore  v.  Harp,  92  Mo.  App. 
386.  Mont.  —  Barter  v.  Briscoe,  9 
Mont.  341,  23  Pac.  726;  Keene  v. 
Welsh,  8  Mont.  305,  21  Pac.  25.  Neb. 
Brownlee  v.  Davidson,  28  Neb.  785,  45 
N.  W.  51;  State  v.  Moran,  24  Neb. 
103,  38  N.  W.  29.  N.  H.— Eemick  v. 
Butterfield,  31  N.  H.  70,  64  Am.  Dec. 
316.  Nev. — Ewing  v.  Jennings,  15  Nev. 
379;  Sparrow  v.  Strong,  2  Nev.  362. 
N.  H. — Eastman  v.  Concord,  64  N.  H. 
263,  8  Atl.  822;  Frink  v.  Frink,  43 
N.  H.  508,  80  Am.  Dec.  189,  82  Am. 
Dec.  172;  Claggett  v.  Simes,  31  N.  H. 
22;  Willard  v.  Harvey,  24  N.  H.  344. 
N.  J.— Hood  V.  Spaeth,  51  N.  J.  L. 
129,  16  Atl.  163;  Den  v.  Tomlin,  18 
N.  J.  L.  14,  35  Am.  Dec.  525;  Backer's 
Exps.  V.  Van  Pleit's  Exrs.,  13  N.  J.  L. 
195.  N.  Y. — Produce  Bank  v.  Morton, 
67  N.  Y.  199,  202;  Cook  ».  Whipple, 
55  N.  Y.  150,  166,  14  Am.  Eep.  202; 
Jewett  V.  Schmidt,  108  App.  Div.  322, 
95  N.  Y.  Supp.  631,  aprmed,  185  N.  Y. 
553,  77  N.  E.  1189;   Dart  v.  McAdam, 

27  Barb.  187;  New  York  v.  Lyons,  1 
Daly  296,  24  How.  Pr.  280;  Eogers  v. 
Edmonds,  55  Hun  604,  7  N.  Y.  Supp. 
881,  28  N.  Y.  St.  749.  N.  C— Eieaud 
V.  Alderman,  132  N.  C.  62,  43  S.  B. 
543;  Beam  v.  Bridges,  111  N.  C.  269, 
16  S.  E.  391;  Brooks  v.  Stephens,  100 
N.  C.  297,  6  S.  E.  81;  McDowell  v. 
McDowell,  92  N.  C.  227;  Foster  v. 
Woodfin,  65  N.  C.  29.  Ohio.— Benedict 
V.  State,  44  Ohio  St.  679,  11  N.  E. 
125.  Ore. — In  re  Ollschlager 's  Estate, 
50  Ore.  55,  89  Pae.  1049;  Nioklin  v. 
Robertson,  28  Ore.  278,  42  Pae.  993, 
52  Am.  St.  Eep.  790;  Harvey's  Heirs 
V.  Wait,  10  Ore.  117.  Pa. — Pantall  v. 
Dickey,  123  Pa.  431,  16  Atl.  789; 
Sweeny  v.  Delaney,  1  Pa.  320,  44  Am. 
Dec.  136;  Cumberland  County  v.  Een- 
ninger,  9  Pa.  Dist.  628.  R.  L— Aghaway 
Nat.  Bank  v.  Superior  Court,  28  E.  I. 
355,  67  Atl.  523.  S.  C— Knox  v.  Moore, 
41  S.  C.  355,  19  S.  E.  683;  Huggins 
V.  Oliver,  21  S.  C.  147,  156;  Gibson  v. 
Gibson,  7  S.  C.  356.  Tenn. — Saunders 
V.  Gregory's  Heirs,  3  Heisk.  567;  Meek 
V.  Mathis,  1  Heisk.  534;  Planters'  Bank 
V.  Fowlkes,  4  Sneed  461;  Franklin  v. 
Franklin,  2  Swan  521.  Tex. — Euasell 
V.  Miller,  40  Tex.  494;  Cowan  v.  Boss, 

28  Tex.  227;  Burnett  v.  State,  14  Tex. 
455,  65  Am,  Dee,  131;  El  Paso  &  N.  E. 
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by  the  court  in  which  the  cause  is  pending,^'  excepting  only  where 
changes  are  directed  by  some  appellate  court  authorized  by  law  to 
order  the  same.^° 

Equity  will  not  interfere  to  correct  an  error  in  the  record  of  a  court 
of  law." 

2.  As  to  What  Matters.  —  Clerical  errors  in  the  record  may  be 
corrected  by  amendment,^'  and  the  court  may  otherwise  alter  its 
record  to  show  what  was  really  done  but  it  cannot  by  amendment 
correct  judicial  error  nor  an  error  that  arose  from  a  want  of  judicial 
action.^' 


E.  Co.  V.  Campbell,  45  Tex.  Civ.  App. 
231,  100  S.  W.  170;  Johnston  v.  Arren- 
dale  (Tex.  Civ.  App.),  71  S.  W.  44. 
Vt.— Porter  v.  Vaughan,  22  Vt.  269; 
Mosseaux  v.  Brigham,  19  Vt.  457.  Va. 
Snead  v.  Coleman,  7  Gratt.  (48  Va.) 
300,  56  Am.  Dec.  112;  Eubank  v.  Ball's 
Bxr.,  4  Leigh  (31  Va.)  308;  Marr's 
Admr.  v.  Miller's  Exr.,  1  Hen.  &  M. 
(11  Va.)  204.  W.  Va.— Triplett  v. 
Lake,  43  W.  Va.  428,  27  S.  E.  363. 
Wis. — Williams  v.  Hayes,  68  Wis.  248, 
32  N.  W.  44;  Burning  v.  Burkhardt, 
34  Wis.  585;  State  Bank  v.  Abbott, 
20  Wis.  570;  Hill  v.  Hoover,  5  Wis. 
386,  68  Am.  Dee.  70.  Eng.— Laing  v. 
Whaley,  3  H.  &  N.  901;  Petrie  v.  Han- 
nay,  3  T.  R.  659,  100  Eng.  Reprint 
789;  Pickard  v.  Mattheson,  7  Ves.  Jr. 
293,  32  Eng.  Reprint  119;  Usher  v. 
Dansey,  4  Maule  &  S.  94,  105  Eng. 
Reprint  770. 

Amendment  of  bill  of  exceptions,  see 
4  Standard  Peoc.  361. 

Amendment  of  record  or  transcript 
on  appeal  from  justice  court,  see  18 
Standard  Proc.  282. 

25.  Johnson  v.  Gehbauer,  159  Ind. 
271,  64  N.  E.  855;  Otey  v.  Rogers,  26 
N.  C.  534. 

[a]  The  clerk  has  no  power  to  alter 
the  record.  Otey  v.  Rogers,  26  N.  C. 
534. 

[b]  The  necessity  and  propriety  of 

the  amendment  is  a  matter  resting  with 
the  court.  Gilman  v.  Libbey,  4  Cliff. 
447,  10  Fed.  Cas.  No.  5,445. 

[c]  Where  a  court  succeeds  to  the 
jurisdiction  of  another  court  it  may 
amend  the  record  of  such  other  court. 
Risser  v.  Martin,  86  Iowa  392,  53  N.  W. 
270;  Poster  v.  Woodfin,  65  N.  C.  29. 
And  see  Garland  v.  Marx,  4  Leigh  (31 
Va.)   321,  note. 

26.  See  Johnson  v.  Gehbauer,  159 
Ind.  271,  64  N.  E.  855,  and  the  title 
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"Mandate     and    Proceedings     There- 
after." 

27.  Cooper  v.  Butterfield,  4  Ind.  423; 
Jillett  V.  Union  Nat.  Bank,  56  Mo. 
304. 

28.  Doane  v.  Glenn,  1  Colo.  454; 
Smith  V.  District  Court,  132  Iowa  603, 
109  N.  W.  1085.  See  also  Muller  v. 
Philadelphia,  55  Misc.  30,  104  N.  Y. 
Supp.  782,  afflrmed,  118  App.  Div.  910, 
103  N.  Y.  Supp.  1135,  ,and  the  cases 
igenerally  in  the  preceding  note. 

29.  U.  S.— Adams  «;.  Law,  17  How. 
417,  15  L.  ed.  149.  Ala. — Myers  v. 
Conway  &  Co.,  90  Ala.  109,  7  So.  639; 
Browder  v.  Faulkner,  82  Ala.  257,  3  So. 
30;  Emerson  v.  Head,  81  Ala.  443,  1 
So.  197.  Ark. — ^McLain  v.  Duncan,  57 
Ark.  49,  20  S.  W.  597.  Cal.— Hibernia 
Sav.  &  L.  Soc.  V.  Matthai,  116  Cal. 
424,  48  Pac.  370;  First  Nat.  Bank  v. 
Dusy,  110  Cal.  69,  42  Pac.  476;  In  re 
Mahon,  71  Cal.  586,  12  Pac.  868; 
Beatty  v.  Dixon,  56  Cal.  619.  Colo. 
Breene  v.  Booth,  6  Colo.  App.  140,  40 
Pac.  193.  Conn.— Wilkie  v.  Hall,  15 
Conn.  32.  Del. — Brown  v.  Smyth,  4 
Harr.  204.  Fla. — Higgins  v.  Driggs,  21 
Fla.  "103.  Ga. — McDaniel  v.  Mitchell, 
95  Ga.  40,  21  S.  E.  993.  111.— Haines 
V.  Hewitt,  129  111.  347,  21  N,  E.  930; 
Porquer  v.  Forquer,  19  111.  68;  Gard- 
ner V.  People,  100  111.  App.  254;  Wood- 
ard  V.  People,  56  111.  App.  45.  Ind. 
Perkins  v.  Haywood,  132  Ind.  95,  '31 
N.  E.  670;  Harris  v.  Tomlinson,  130 
Ind.  426,  30  N.  E.  214;  Security  Co. 
of  Hartford  v.  Arbuckle,  123  Ind.  518, 
24  N.  E.  329;  Kirby  v.  Bowland,  69 
Ind.  290.  la. — Kenyon  v.  Baker,  82 
Iowa  724,  47  N.  W.  977;  Knox  v. 
Moser,  72  Iowa  154,  33  N.  W.  617. 
Kan. — Southern  Kan.  E.  Co.  v.  Brown, 
44  Kan.  681,  24  Pac.  1100.  Ky. 
Daviess  County  Ot.  v.  Howard,  13  Bush 
101:  Scroggin's  Admr.  v.  Scroggin,  1 
J.  J.  Marsh.  362;  Bradford  v.  Patter- 
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3.    With  Respect  to  Time  of  Amendment.  —  The  trial  court  may 
amend  the  record  at  any  time  during  the  term  at  which  it  is  made.'" 


s~oii,  1  A.  K.  Marsh.  464.     La. — State 
■ex  rel.  Gay  v.  Judge,  27  La.  Ann.  212. 
Me. — In  re  Limerick,  18  Me.  183;  Hall 
V.   Williams,    10    Me.    278.     Md. — ^Dor- 
sey's  Lessee   v.   Gary,   37   Md.   64,   11 
Am.  Bep.  528;  Kemp  v.  Cook,  18  Md. 
130,  79  Am.  Dec.    681.      Mass.— Ead- 
clyffe    v.    Barton,    154    Mass.    1^7,    28 
N.  B.   148;  Bacon  v.  Lincoln,  2   Gush. 
124.      Mich. — Whitwell    v.    Emory,    3 
Mich.    84,    59    Am.    Dee.    220.      Minn. 
Windom   v.   Wolverton,   40   Minn.   489, 
42  N.    W.   296.     Miss.— Shackelford  v. 
Levy  &  Co.,  63  Miss.  125.    Mo.— Jillett 
V.  Union  Nat,  Bank,  56  Mo.  304;  Wit- 
ten    V.    Eobison,    31     Mo.     App.     525; 
Skelly  V.  Veerkamp^   30   Mo.   App.  49. 
Mont. — ^Boyd  v.  Platner,  5  Mont.   226, 
2  Pac.   346.     Neb.— Hoaglaiid  v.  Way, 
35   Neb.    387,    53    N.   W.    207.     N.   H. 
Laighton  v.  Lord,  29  N.  H.  237.    N".  Y. 
Stannard   v.   Hubbell,    123    N.   Y.   520, 
25  N.  E.  1084;  Produce  Bank  v.  Mor- 
ton, 67  N.  Y.   199,  1  Abb.  N.   C.   174, 
52  How.  Pr.  157";   McLean  v.  Stewart, 
14  Hun  472;  Goldstein  v.  Stern,  9  N.  Y. 
Supp.   274,   29   N.   Y.    St.   661.     N.   C, 
Hinton  v.  Virginia  Life  Ins.   Co.,  116 
N.  C.  22,  21  S.  B.  201;  Beam  v.  Bridg- 
ers,  111  N.  C.  269,  16  S.  E.  391.    Ohio. 
Cleveland     Leader     Printing     Co,     v. 
Green,  52  Ohio  487,  40  N.  E.  201,  49 
Am.     St.    Eep.     725.      Pa. — UUery    v. 
Clark,   18   Pa.    148.      S.    C— Knox    v. 
Moore,  41  S.  C.  355,  19  S.  E.  683;  Bar- 
rett V.  James,   30   S.   C.   329,   9   S.   E. 
263.     S.   I>.— Sundback    v.    Griffith,    7 
S.    D.    109,    63     N.    W.    544.      Tenn. 
State  V.  Bank  of  Commerce,  96  Tenn. 
591,   36   S.   W.   719.      Tex.— Milam    v. 
"  Eobertson,  47  Tex.  222;  Rogers  v.  East 
Line  Lumb.  Co.,  11  Tex.  Civ.  App.  108, 
33  S.  W.  312.    Vt. — Peaslee  v.  Barney, 
1  D.  Chip.  331,  6  Am.  Dec.  743.     Va. 
Shipman  v.  Fletcher,  91  Va.  473,  22  S. 
E.   458.      Wash. — Hawks   v.   Votaw,    1 
Wash.  70,  23  Pac.  442.    W,  Va. — Craw- 
ford V.  Fiekey,  41  W.  Va.  544,  23  S.  E. 
662.     Wis. — Durning  v.  Burkhardt,   34 
Wis.  585;  Wyman  v.  BuckstafE,  24  Wis. 
477. 

30.  TJ.  S. — Gagnon  v.  United  States, 
38  Ct.  CI.  10,  affirmed,  193  U.  S.  451, 
24  Sup.  Ct.  510,  48  L.  ed.  745,  39  Ct. 
CI.  548;  Barren  v.  Tilton,  119  U,  S. 
637,  7  Sup.  Ct.  332,  30  L.  ed.  511;  Ex 
portf  Lang©,  18  W9IJ.  163,  21  L.  ed. 


872;  Doggett  v.  Emerson,  1  Woodb.  & 
M.    1,    7    Fed.    Cas.   No.     3,961.      Ala. 
Wilder  v.  Bersh,  75  So.  143;  Lockwood 
V.   Thompson,    73    So.    504;     Coker    v. 
State,  144  Ala.  28,  40  So.  516.     Conn. 
Wilkie   V.   Hall,   15    Conn.    32.     Idaho, 
State  V.   Griffin,  4  Idaho  459,  40  Pac. 
60;  Moore  v.  Taylor,  1  Idaho  630.     111. 
Bolter    V.    Kozlowski,    211    111.    79,    71 
N.    E.    858;    People   v,    Zane,    105    111. 
662;    Becker   v.   Sauter,    89    111.     596; 
Smith  V.  Vanderburg,  46  111.  34;  Stahl 
V.  Webster,  11  111.  511;  Stitt  v.  Kurten- 
bach,  85  111.  App.  38.     Ind. — Burnside 
V.    Enuis,   43    Ind.    411;    Makepeace   v. 
Lukens,  27  Ind.  435,  92  Am.  Dec.  263. 
la.— Hull  V.  Eby,  123  Iowa  257,  98  N. 
W.  774;  Perry  v.  Kaspar,  113  Iowa  268, 
85  N.  W.  22;   Hartley  v.  BartrufE,  112 
Iowa    592,    84    N.    W.    704;    Deere    v. 
NelBon,   73    Iowa   186,   34   N.   W.    809; 
Dawson   v.   Wisner,   11   Iowa     6.      Ky. 
Lockhart's  Heirs  v.  Trabue's  Heirs,  2 
Bibb  249.     La.— State  v.  Bouline,  107 
La.  454,  31  So.  885,  after  verdict  and 
motion    in    arrest    of    judgment.      Md. 
Anders  v.  Devries,  26  Md.  222;  Burch 
V.  Scott,  1  Bland  112.     Mo.— Collier  v. 
Catherine  Lead  Co.;  208  Mo.   246,  106 
S.    W.    971;    York   v.   Stigall,   204   Mo. 
407,  102  S.  W.  987;   AuU  v.  St.  Louis 
Trust   Co.,  149  Mo.   1,   50   S.   W.   289; 
Williams  v.  Silvey,   84  Mo.   App.   433. 
Neb.— Harris  v.  State,  24  Neb.  803,  40  ' 
N.  W.  317.     N.  C— Culbreth  v.  Smith, 
124  N.   C.   289,   32   S.   E.   714;    Wilson 
V.   Myers,   11   N.   C.   73,   15   Am.   Dec. 
510.     Ohio.— Torbet   v.   Coffin,   6   Ohio 
33.     Ore. — Howell  v.  State,  1  Ore.  241, 
R.  I. — Bishop  V.  Aborn,  16  E.  I.   568, 
18  Atl.   203.    Tenn.— Clark  v.  Lary,   3 
Sneed   77.     Tex. — McPherson   v.   John- 
son, 69  Tex.  484,   6  S.  W.   798;   Lane 
V.  Ellinger,  32  Tex.  369;  State  v.  Lar- 
kin,  41   Tex.  Civ.  App.  ,253,  90  S.  W. 
912;    Carothers   v.   Lange     (Tex.     Civ. 
App.),   55   S.   W.   580.      Va.— Com.    v. 
Winston,  5  Band.   (26  Va.)   546;   Com. 
V.   Cawood,   2   Va.   Cas.   527.     W.  Va. 
Hansford  v.  Tate,  61  W.  Va.   207,   56 
S.  E.   372;   Kelty  v.  High,  29  W.  Va. 
381,  1  S.  E.  561;  Kingwood  Nat.  Bank 
V.    Jarvis,    26    W.    Va.    785;    Smith   v. 
Knisht,   14  W.   Va.   749,   759;   Manion 
V.   Fahy,  11    W.   Va.  482,  496.     Wyo. 
O'Keefe  v.  Foster,  5  Wyo.  343,  40  Pac. 
525.  Eng.— Hardy  v.  Cathcart,  1  Marsh, 
180, 
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Subsectuent  Term.  —  No  authority  existed  in  the  court  at  common  law 
to  amend  its  record  after  the  term  closed,'^  but  the  power  now  gen- 
erally exists  to  correct  clerical  errors  or  formal  mistakes  either  in 
vacation,'^  or  at  a  subsequent  term.^^ 


31.  Makepeace  v.  Lukens,    27    Ind. 
435,  92  Am.  Dec.  263;  Jenkins  v.  Long, 

23  Ind.  460;  Bilansky  v.  State,  3  Minn. 
427.     See  also  3  Bl.  Com.  406. 

32.  See  Hegeler  v.  Henekell,  27  Cal. 
491. 

33.  IT.  S. — Gagnon  v.  United  States, 
38  Ct.  CI.  10,  afflrmed,  193  U,  S.  451, 

24  Sup.  Ct.  510,  48  L.  ed.  745,  39  Ct. 
CI.  548;  Aetna  Ins.  Co.  v.  Boon,  95 
U.  S.  117,  24  L.  ed.  395;  Hamilton 
Bank  v.  Dudley,  2  Pet.  492,  7  L.  ed. 
496;  Matheson's  Admrs.  -v.  Grant's 
Admr.,  2  How.  263,  282,  11  L.  ed.  261. 
Ala. — Marks  v.  State,  135  Ala.  69,  33 
So.  657;  Hastings  v.  Alabama  State 
Land  Co.,  124  Ala.  608,  26  So.  881; 
Nabers'  Admr.  v.  Meredith,  67  A,la. 
333;  Brown  v.  Bartlett,  2  Ala.  29.  Ark. 
King  V.  Clay,  34  Ark.  291,  300;  Portis 
&  Bro.  V.  Talbot,  33  Ark.  218;  Mc- 
Knight  V.  Strong,  25  Ark.  212;  Green 
V.  State,  19  Ark.  178.  Cal.'— People  v. 
Ward,  141  Cal,  628,  75  Pac.  306; 
Canadian  &  American  M.  &  T.  Co.  v. 
Clarita  Land  &  Inv.  Co.,  140  Cal.  672, 
74  Pac.  301;  Bemmerly  v.  Woodward, 
124  Cal.  568,  57  Pac.  561;  San  Joaquin 
Land  &  W.  Co.  v.  West,  99  Cal.  345, 
33  Pac.  928.  Colo.— People  v.  District 
Court,  33  Colo.  77,  79  Pac.  1014;  Pleyte 
V.  Pleyte,  15  Colo.  44,  24  Pac.  579; 
Breene  v.  Booth,  6  Colo.  App.  140,  40 
Pac.  193.  Conn. — Waldo  v.  Spencer,  4 
Conn.  71.  Ga» — Holman  v.  State,  79 
Ga.  155,  4  S.  E.  8.  ni.— West  Chicago 
Park  Comrs.  v.  Boal,  232  111.  248,  83 
N.  E.  824;  Hogue  v.  Corbit,  156  111. 
540,  41  N.  E.  219,  47  Am.  St.  Eep. 
232;  Davenport  v.  Kirkland,  156  111. 
169,  40  N.  E.  304;  Gillett  v.  Booth, 
95  111.  183.  Ind.— Morgan  v.  Hays,  91 
Ind.  132;  Sidener  v.  Coons,  83  Ind. 
183;  Hannah  v.  Dorrell,  73  Ind.  465. 
Ind.  Ter.— Snyder  v.  Sherrell,  7  Ind. 
Ter.  35,  103  S.  W.  756.  la.— Greazel 
V.  Price,  135  Iowa  364,  112  N.  W. 
827;  Buckwalter  v.  Craig,  24  Iowa  215. 
But  see  Perry  v.  Kaspar,  113  Iowa 
268,  85  N.  W.  22.  Kin.- State  v.  Curry, 
74  Kan.  624,  87  Pac.  745;  Christisen 
V.  Bartlett,  73  Kan.  401,  404,  84  Pac. 
530,  85  Pac.  594;  Martindale  v.  Bat- 
tey,  73  Kan.  92,  84  Pac,  527;  First 
State  Bank  v.  Stevenson,  65  Kan.  816, 
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70  Pac.  875;  Birmingham  v.  Leon- 
hardt,  2  Kan.  App.  513,  43  Pac.  996. 
Ky. — Seiler  v.  Northern  Bank,  86  Ky. 
128,  5  S.  W.  536;  Boro  v.  Holtzhauer, 
23  Ky.  L.  Kep.  2317,  67  S.  W.  30; 
Emison  v.  Walker,  17  Ky.  L.  Eep.  238, 
31  S.  W.  461.  La.— State  v.  West,  120 
La.  747,  45  So.  594;  State  v.  Howard, 
34  La.  Ann.  369.  Me. — Thomas  v. 
Thomas,  98  Me.  184,  56  Atl.  651;  Lewis 
V.  Ross,  37  Me.  230,  59  Am.  Dee.  49; 
In  re  Limerick,  18  Me.  183;  Hall  v. 
Williams,  10  Me.  278,  281.  Md.— Stern 
V.  Bennington,  100  Md.  344,  60  Atl. 
17,  108  Am.  St.  Eep.  433;  Craig  v. 
Wroth,  47  Md.  281;  Montgomery  v. 
Murphy,  19  Md.  576,  81  Am.  Dec.  652; 
Grafif  V.  Merchants'  &  M.  Transp.  Co., 
18  Md.  364.  Mass;.— Balch  v.  Shaw,  7 
Cush.  282;  Eugg  v.  Parker,  7  Gray  172. 
Mich. — Emery  v,  Whitwell,  6  Mich. 
474;  Whitwell  v.  Emory,  3  Mich.  84,  59 
Am.  Dee.  220.  Minn. — Nell  v.  Dayton, 
47  Minn.  257,  49  N.  W.  981;  McClure 
V.  Bruck,  43  Minn.  305,  45  N.  W. 
438.       Miss.  —  Eiehburger     v.     State, 

90  Miss.  806,  44  So.  772;  Graves 
V.  Pulton,  7  How.  592.  Mo.— Collier 
V.  Catherine  Lead  Co.,  208  Mo,  246,  106 
S.  W.  971;  Henry  County  v.  Salmon, 
201  Mo.  136,  100  S.  W.  20.  Mont. 
Kendall  v.  O'Neal,  16  Mont.  303,  40 
Pac.' 599.  Neb. — Wachsmuth  v.  Orient 
Ins.  Co.,  49  Neb.  590,  68  N.  W.  935. 
N.  H. — Simmons  V.  Goodell,  63  N.  H. 
458,  2  Atl.  897.  N.  M.— Borrego  v. 
Territory,  8  N.  M.  446,  46  Pac.  349. 
N.  Y. — Morrison  v.  Metropolitan  El. 
Ey.  Co.,  60  App.  Div.  180,  70  N.  T. 
Supp.  65;  Hunt  v.  Grant,  19  Wend. 
90;  Hart  v.  E?ynolds,  3  Cow.  42,  note; 
Lippe  V.  Metropolitan  El.  E.  Co.,  10 
N.  Y.  Supp.  519,  32  N.  Y.  St.  418, 
26  Jones  &  S.  558.  N.  C— Brooks  v. 
Stephens,  100  N.  C.  297,  6  S.  E.  81; 
Strickland  v.  Strickland,  95  N.  C.  471; 
McDowell  V.  McDowell,  92  N.  C.  227; 
Long  V.  Long,  85  N.  C.  415.  Ohio. 
Cleveland  Leader  Printing  Co.  v. 
Green,  52  Ohio  487,  40  N.  E.  201,  49 
Am.  St.  Eep.  725.  Okla. — County 
Comrs.  V.  State,  19  Okla.  375,  91  Pac. 
699;    In   re   McQuown,    19    Okla.    347, 

91  Pac.  689,  11  L.  E.  A.  (N.  S,)  1136. 
Ore.— Hairvey's  Heir?  v,  'Vyait,  10  Ore. 
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4.  After  Change  of  Venue.  —  A  change  of  venue  does  not  deprive 
the  court  where  the  cause  originated  from  amending  it§  record  made 
previous  to  the  change  of  venue.'* 

5.  Effect  of  Appeal.  —  The  trial  court 's  power  to  amend  its  records 
continues  after  appeal  is  taken,'=  and  until  its  judgment  becomes 
merged  in  that  of  the  appellate  court  by  affirmance.'*  After  affirm- 
ance the  appellate  court  may  amend  clerical  errors  in  the  record.'^ 

B.  Proceedings.  —  1.  Motion  or  Petition.  —  a.  Generally.  —  The 
court  may  of  its  own  motion  correct  formal  errors  in   the   record.'* 


117.  Pa. — In  re  Nimiek's  Estate,  179 
Pa.  591,  36  Atl.  350;  Khoads  v.  Com., 
15  Pa.  272,  276.  Tenn.— Ridgeway  v. 
Ward,  4  Humph.  430.  Tex. — Whit- 
talker  v.  Gee,  63  Tex.  435;  Cowan  v. 
Boss,  28  Tex.  227;  Johnston  v.  Arren- 
dale  (Tex.  Civ.  App.),  71  S.  W.  44. 
Va. — Com.  V.  Winston,  5  Eand.  (26 
Va.)  546;  Marr's  Admr.  v.  Miller's 
Bxr.,  1  Hen.  &  M.  (11  Va.)  204.  W.  Va. 
Miller  v.  Zeigler,  44  W.  Va.  484,  29 
8.  E.  981,  67  Am.  St,  Eep.  777;  Bur- 
gunder  v.  Zeigler,  44  W.  Va.  413,  29 
S.  E.  1034.  Wis. — ^Bostwick  v.  Van 
Vleek,  106  Wis.  387,  82  N.  W.  302; 
State  V.  Delafield,  69  Wis.  264,  34  N. 
W.  123;  Burning  i).  Burkhardt,  34  Wis. 
585.  Wyo.— School  Diat.  No.  3  v.  West- 
ern Tube  Co.,  13  Wyo.  304,  80  Pae. 
155.  Bug. — Hanckford  v.  Mead,  12 
Mod.  384,  88  Eng.  Reprint  1396; 
Cradock  v.  Hadford,  4  Mod.  371,  87 
Eng.  Reprint  449. 

34.  Church  v.  English,  81  111.  442. 
Amending  transcript  after  change  of 

venue,  see  4  Standard  Peoc.  998. 

35.  TJ.  S. — Murphy  v.  Stewart,  2 
How.  263,  11  L.  ed.  261.  Ala.— Win- 
ston V.  Mitchell,  93  Ala.  554,  9  So. 
551;  Ex  parte  Henderson,  84  Ala.  36, 
4  So.  284;  Seymour  v.  Thomas  Harrow 
Co.,  81  Ala.  250,  1  So.  45;  Dow  v. 
Whitman,  36  Ala.  604.  Ark. — Preel  v. 
State,  21  Ark.  212,  226.  C'al.— Fay  v. 
Stubenrauch,  141  Cal.  573,  75  Pac.  174; 
Fallon  V.  Brittan,  84  Cal.  511,  24  Pac. 
381;  Dreyfu'ss  v.  Tompkins,  67  Cal.  339, 
7  Pac.  732;  Eousset  v.  Boyle,  45  Cal. 
64.  III.— Tucker  v.  Hamilton,  108  111. 
464;  Heintz  v.  Pratt,  54  111.  App.  616. 
Ind. — ^Fite  v.  Doe  ex  dem.  Bingham,  1 
Blackf.  127.  la. — Maxon  v.  ■  Chicago, 
M.  St.  Ry.  Co.,  67  Iowa  226,  25  N. 
W.  144;  Mahaffy  v.  Mahaffy,  63  Iowa 
55,  18  N.  W.  685;  Becker  v.  Becker, 
50  Iowa  139.  Ky. — Smith's  Exrs. '«. 
Todd 's  Exr.,  3  J.  J.  Marsh.  298.  Mass. 
Clark  V.  Lamb,  8  Pick.  415,  19  Am. 
Dee.   332.     Mich.— The    Milwaukie,    1 

82  / 


Doug.  306.  Mo. — Harlan  v.  Moore,  132 
Mo.  483,  34  S.  W.  70;  Gamble  v. 
Daugherty,  71  Mo.  599;  Exchange  Nat. 
Bank  v.  Allen,  68  Mo.  474,  N.  H. 
Owen  V.  Weston,  63  N.  H.  599,  4  Atl. 
801,  56  Am.  Eep.  547.  N.  Y.— Guern- 
sey V.  Miller,  80  N.  Y.  181;  Bucking- 
ham V.  Dickinson,  54  N.  Y.  682;  Gra- 
ham V.  People,  63  Barb.  468;  Stakes 
V.  Campbell,  7  Cow.  425;  Tillotson  v. 
Cheetham,  3  JoTins.  95.  N".  C. — Holton 
V.  Lee,  173  N.  C.  105,  91  S.  E.  602. 
Pa.— Smith  V.  Hood  &  Co.,  25  Pa.  218, 
64  Am.  Dee.  692;  Cruteher  v.  Com.,  6 
Whart.  340.  Tex.— De  Hymel  v.  Scot- 
tish-Amer.  Mortg.  Co.,  80  Tex.  493,  16 
S.  W.  311;  Chestnutt  v.  Pollard,  77 
Tex.  86,  13  S.  W.  852;  Johnston  v. 
Arrendale  (Tex.  Civ.  App,),  71  S.  W. 
44;  Imlay  v.  Brewster,  3  Tex.  Civ. 
App.  103,  22  S.  W.  226.  Wis.— State 
V.  Delafield,  69  Wis.  264,  34  N.  W. 
123.  Bng.— Paddon  v.  Bartlett,  3  Ad. 
&  El.  884,  30  E.  C.  L.  399,  5  N.  &  M. 
384,  1  H.  &  W.  286,  111  Eng.  Reprint 
649;  Mellish  v.  Richardson,  7  B.  & 
C.  819,  14  E.  C.  L.  366,  108  Eng.  Re- 
print 928;  Williaflis  v.  Breedon,  1  B. 
&  P.  329,  126  Eng.  Reprint  932;  Usher 
V.  Dansey,  4  Maule  &  S.  94,  105  Eng. 
Reprint  770. 

But  see  2  Standard  Proc.  326. 

Amendment  of  transcript  or  record 
on  appeal  from  justice  court,  see  18 
Standard  Pkoc.  282. 

36.  Ex  parte  Henderson,  84  Ala.  36, 
4  So.  284.  But  see  Moody  v.  Keener, 
9  Port.  (Ala.)  252.  But  see  Fallon  v. 
Brittan,  84  Cal.  511,  24  Pac.  381,  that 
such  power  exists  even  after  affirm- 
ance. 

37.  McDonald  v.  Patterson,  190  HI. 
121,  60  N.  E.  106;  West  Chester  &> 
W.  Plank  Road  Co.  v.  Chester  County, 
21  Pa.  Co.  Ct.  86. 

38.  TT.  S.—In  re  Wight,  134  IT.  S. 
136,  10  Sup.  Ct.  487,  33  L.  ed.  865; 
Odell  V.  Reynolds,  70  Fed.  656,  17 
C.    C.    A,    317;    Oilman   v.    Libbey,   4 
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Ordinarily,  however,  the  amendment  is  made  upon  application  by 
motion  or  petition  setting  forth  with  reasonable  certainty  the  relief 
sought  and  ~  the  grounds  upon  which  the  application  is  founded.^' 
b.  To  Whom  Made.*"  —  The  application  should  be  made  to  the  court 
whose  record  it  is  sought  to  amend,*^  or  to  his  successor.*^ 


CHff.  447,  10  Fed.  Cas.  No.  5,445.  Cal. 
Dickey  v.  Gibson,  113  Cal.  26,  45  Pae. 
15,  54  Am.  St.  Eep.  321;  People  v. 
O'Brien,  4  Cal.  App.  723,  89  Pac.  438. 
Ind.  Ter. — Helms  v.  United  States,  2 
Ind.  Ter.  595,  52  S.  W.  60.  Ind.— Me- 
Clellan  v.  Binkley,  78  Ind.  503.  Kan. 
Chriatisen  v.  Bartlett,  73  Kan.  401,  84 
Pac.  530,  85  Pac.  594.  La.— State  v. 
West,  120  La.  747,  45  So.  594.  Me. 
Lewis  V,  Ross,  37  Me.  230,  59  Am. 
Dec.  49.  Mass. — Balch  v.  Shaw,  7 
Cush.  282.  Mo.— Loring  v.  Groomer, 
110  Mo.  632,  19  S.  W.  950;  Nave  v. 
Todd,  83  Mo.  601.  N.  H.— Emery  v. 
Berry,  28  N.  H.  473,  61  Am.  Dee.  622. 
N.  Y. — Mann  v.  Brooks,  7  How.  Pr. 
449.  N.  C. — Strickland  v.  Strickland, 
95  N.  C.  471.  Okl*. — County  Comrs.  v. 
State,  19  Okla.  375,  91  Pac.  699.  S.  0. 
Chafee  &  Co.  v.  Eainey,  21  S.  C.  11; 
Ashmore  v.  Charles,  14  Eich.  L.  63; 
Giles  V.  Pratt,  1  Hill  239,  26  Am.  Dee. 
170. 

39.  U.  S.— Hickman  v.  Ft.  Seott,  141 
TJ.  S.  415,  12  Sup.  Gt.  9,  35  L.  ed. 
775;  Fidelity  Ins.  T.  &  S.  D.  Co.  v. 
Eoanoke  Iron  Co.,  84  Fed.  744.  Cal. 
Dreyfuas  v.  Tompkins,  67  Cal,  339,  7 
Pac.  732;  Eousset  v.  Boyle,  45  Cal.  64. 
Conn,— Weed  v.  Weed,  25  Conn.  337. 
Ind.^ — Harris  v.  Tomlinson,  130  Ind. 
426,  30  N,  E.  214;  People  Sav.  Assn. 
V.  Spears,  115  Ind.  297,  17  N.  B.  570; 
Eunnels  v.  Kay  lor,  95  Ind.  503;  Gray 
V.  Robinson,  90  Ind.  527;  Douglass  v. 
.  Keehn,  78  Ind.  199.  Kan. — Sumner  v. 
Cook,  12  Kan.  162;  Small  v.  Douthitt, 
1  Kan.  335.  L*. — State  v.  .Bouline, 
107  La.  454,  31  So.  885;  Thompson 
V.  Comeau,  23  La.  Ann.  555.  Mass. 
Atkins  V.  Sawyer,  1  Pick.  351,  11  Am. 
Dec.  188.  Miss. — Russell  v.  McDouga;ll, 
3  Smed,  &  M,  234;  Poole  v.  McLeod, 
1  Smed.  &  M.  391.  N".  Y.— Yale  v. 
Coddington,  21  Wend.  175;  Clark  v. 
Hall,  7  Paige  382.  Tex.— Whittaker 
V.  Gee,  63  Tex.  435;  Russell  v.  Miller, 
40  Tex.  494;  Cowan  v.  Ross,  28  Tex. 
227;  Parris  v.  Gilder,  48  Tex.  Civ. 
App.  492,  106  S.  W.  896;  Texas  &  P. 
By.  Co.  «.  Connor,  13  Tex.  Civ.  App. 
423,  35  S.  W.  330.  Vt.— Porter  v. 
Vaughan,  22  Vt.  269;  Lowry  v.  CatUn, 
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2  Vt.  365.  Va.— Gunn  v.  Turner's 
Admr.,  21  Gratt.  (62  Va.)  382;  Snead 
V.  Coleman,  7  Gratt.  (48  Va.)  300,  56 
Am.  Dec.  112;  Marr's  Admr.  v.  Mil- 
ler'iS  Exr.,  1  Hen.  &  M.  (11  Va.)  204. 
Wash.— Seattle  &  M.  E.  Co.  v.  John- 
son, 7  Wash.  97,  34  Pac.  567.  W.  Va. 
Carlon's  Admr.  v.  RufEner,  12  W,  Va, 
297.  Wis. — Rogers  v.  Hoenig,  46  Wis. 
361,  1  N.  W,  17;  Hill  v.  Hoover,  5 
Wis,  386,  68  Am.  Dec,  70. 

[a]  The  motion  should  be  to  reverse 
the  erroneous  entry  and  make  the 
correct  entry  nunc  pro  tune,  rather 
than  to  set  aside  an  alleged  erroneous 
entry.  Martin  v.  State  Bank,  20  Ark. 
636;   King  v.  State  Bank,  9  Ark.   185. 

[b]  No  great  strictness  is  required 
in  the  preparation  of  the  motion  such 
as  is  usual  and  necessary  in  pleadings. 
Harris  v.  Tomlinson,  130  Ind.  426,  30 
N.  E.  214;  Morrow  v.  Geeting,  23  Ind. 
App.  494,  55  N.  E.  787. 

40.  See  also  supra,  V,  A. 

41.  Conn. — Verzier  v.  Convard,  75 
Conn.  1,  52  Atl.  255;  Perrin  v.  Sikes, 
1  Day  19.  Ind. — Wilcox  v.  Majors,  88 
Ind.  203;  Lana  v.  Griffith,  57  Ind.  329; 
Cooper  V.  Butterfield,  4  Ind.  423.  la. 
Williams  v.  Dean,  134  Iowa  216,  111 
N.  W.  931,  11  L.  R.  A.  (N.  S.)  410; 
Ormaby  v.  Graham,  123  Iowa  202,  98 
N.  W.  724.  Ky.^Spalding  v.  Wathen, 
7  Bush  659;  Case  v.  Ribelin,  1  J.  J. 
Marsh.  29,  Mass. — Somerville  v.  Fiske, 
137  Mass.  91.  Minn. — Bishop  Iron 
Co.  V.  Hyde,  72  Minn.  16,  74  N,  W. 
1016;  Knappen  P.~  Freeman,  47  Minn. 
491,  50  N.  W,  533;  Hall  v.  Merrill, 
47  Minn.  260,  49  N.  W.  980;  Baton 
V.  Caldwell,  3  Minn.  134.  Nev, — How- 
ard V.  Richards,  2  Nev.  128,  90  Am. 
Dec.  520.  N.  Y, — Kenney  v.  Apgar,  93 
N.  Y.  539;  Vail  v.  Smith,  4  Cow, 
71,  Pa. — In  te  Ashman's  Estate,  218 
Pa.  512,  67  Atl.  842.  Tenn.— Bank  of 
Tennessee  v.  Patterson,  8  Humph,  363, 
47  Am.  Dec.  618.  Tex. — Metz  v.  Bre- 
mond,  13  Tex.  394. 

fa]  A  probate  court  cannot  amend 
a  record  of  the  court  of  common  pleas. 
In  re  Ashman's'  Estate,  218  Pa.  513, 
67  Atl.  842. 

42.  Eisser  v.  Martin,  86  Iowa  392, 
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c.  Time  To  Malce.*^  —  The  application  to  amend  should  he  made 
promptly  upon  discovery  of  the  error,**  and  within  such  time  that 
the  court  has  authority  to  make  the  correction;*^  but  when  the  rights 
of  third  parties  have  not  intervened,  the  record  may  be  amended  by 
consent  at  any  time.*^ 

d.  By  Whom  Made."  —  The  application  to  correct  the  record  can 
be  made  only  by  a  party  to  the  record.*^ 

2.  Notice.  —  a.  Necessity  for.  —  Notice  of  an  application  to  amend 
the  record  is  usually  required,*^  though  it  has  been  held  unnecessary 


53  N.  W.  270;  Beam  v.  Bridges,  111 
N.  C.  269,  16  S.  E.  391. 

43.  As  to  judgments,  see  15  Stand- 
ard Pboc.  100. 

44.  U.  S. — Eussell  v.  United  States, 
15  Ct.  CI.  168.  Conn.— Wilkie  v.  Hall, 
15  Conn.  32.  111.— Calef  v.  Parsons,  48 
111.  App.  253.  Ind. — Douglass  v.  Keehn, 
78  Ind.  199.  Ky. — Bonar  v.  Gosney,  17 
Ky.  L.  Rep.  92,  30  S.  W.  602.  Md. 
"Waters  v.  Engle,  53  Md.  179.  Mich. 
Gray  v.  Saginaw  Circuit  Judge,  49 
Mieh.  628,  14  N.  W.  666;  Montgomery 
V.  Merrill,  36  Mich.  97.  Minn. — Kurtz 
V.  St.  Paul  &  D.  R.  Co.,  65  Minn,  60, 
67  N.  "W.  808.  N.  Y. — Rogersi  v. 
Rogers,  1  Paige  188.  And  see  Beer 
V.  Simpson,  65  Hun  17,  19  N.  Y.  Supp. 
578,  47  N.  Y,  St.  219.  Ore.— Chapman 
V.  Wilbur,  5  Ore.  299.  Pa. — Claason's 
Appeal,  22  Pa.  359.  Tex.— William- 
son V.  Wright,  1  Posey  TJnrep.  Gas.  711. 

45.  See  supra,  V,  A,  3. 

46.  111. — Hewetson  v.  Chicago,  172 
m.  112,  49  N.  E.  992;   Church  v.  Eng- 

(  lish,  81  111.  442;  People  v.  Hawes,  25 
111.  App.  326.  N.  Y. — See  Honans  «. 
Tyng,  56  App.  Div.  383,  67  N.  Y. 
Supp.  792.  Ore. — Thompson  v.  Holla- 
day,  15  Ore.  34,  14  Pac.  725. 

47.  By  court  on  its  own  motion, 
see  supra,  V,  B,  1,  a. 

48.  Runnels  v.  Kaylor,  95  Ind.  503. 
See  also  Urbanski  v.  Manns,  87  Ind. 
585. 

49.  XJ.  S. — ^Doggett  v.  Emerson,  1 
Woodb.  &  M.  1,  7  Eed.  Gas.  No.  3,961. 
Ala. — Naber's  Admr.  v,  Meredith,  67 
Ala.  333.  Ark. — Levy  v.  Ferguson 
Lumb.  Co.,  51  Ark.  317,  11  S.  W.  284; 
King  V.  Clay,  34  Ark.  291;  Alexander 
V.  Stewart,  23  Ark.  18;  Martin  v. 
State  Bank,  20  Ark.  636.  Cal. — Matter 
of  Ingram,   78   Gal.   586,   21   Pac.   435, 

12  Am.  St.  Eep.  80;   Chester  v.  Miller, 

13  Cal.  558;  People  v.  O'Brien,  4  Cal. 
App.  723,  89  Pae.  438.  Colo. — Doane 
V.  Glenn,  1  Colo.  454.  Conn. — Wooster 
V.  Glover,  37  Conn.  315;  Weed  v.  Weed, 


25  Conn.  337.  Fla. — Hagler  v,  Mercer, 
6  Fla.  721.  Ga.— Merritt  v.  State,  122 
Ga.  752,  50  S.  E.  926.  lU.— Michael 
V.  Mattoon,  172  111.  394,  50  N.  B.  155; 
Fielden  v.  People,  128  111.  595,  21  N.  E. 
584;  Gillett  v.  Booth,  95  111.  183;  Lit- 
tlefield  V.  Sohmoldt,  24  111.  App.  624. 
But  Bee  MoGuire  v.  Gilbert,  180  111. 
96,  54  N.  E.  167.  Ind.— Perkins  v. 
Haywood,  132  Ind,  95,  31  N.  E.  670; 
Corwin  v.  Thomas,  83  Ind.  110;  Bales 
V.  Brown,  57  Ind.  282;  Sherman  v. 
Nixon,  37  Ind.  153.  la. — Browne  v. 
Kiel,  117  Iowa  316,  90  N.  W.  624; 
McConnell  v.  Avey,  117  Iowa  282,  90 
N.  W.  604;  Eisner  v.  Shirgley,  80  Iowa 
30,  45  N.  W.  393;  Eno  v.  Hunt,  8 
Iowa  436.  Eau. — ^Birmingham  v.  Leon- 
hardt,  2  Kan.  App.  513,  43  Pac.  996. 
Ky. — Seller  v.  Northern  Bank,  86  Ky. 
128,  5  S.  W.  536.  Me.— Jji  re  Tolman, 
101  Me.  559,  64  Atl.  952;  Rockland 
Water  Co.  v.  Pillsbury,  60  Me.  425. 
Mich. — People  ex  rel.  Green  v.  Mc- 
Cutcheon,  40  Mich.  244;  Montgomery 
V.  MerriU,  36  Mich.  97;  Whitwell  v. 
Emory,  3  Mich.  84,  59  Am.  Dec.  220. 
Minn. — Berthol'd  v.  Fox,  21  Minn.  51. 
Miss. — ^Forbes  v.  Navra,  63  Miss.  1; 
Eussell  V.  McDougall,  3  Smed.  &  M. 
234;  Poole  V.  McLeod,  1  Smed.  &  M. 
391;  Graves  v.  Fulton,  7  How.  592. 
Mo. — Collier  v.  Catherine  Lead  Co., 
208  'Mo.  246,  106  S.  W.  971;  Koch  v. 
Atlantic  &  P.  R.  Co.,  77  Mo.  354.  Neb. 
Homan  v.  Hellman,-  35  Neb.  414,  53 
N.  W.  369;  Brownlee  v.  Davidson,  28 
Neb.  785,  45  N.  W.  51 ;  Grimes  v.  Gros- 
iean,  24  Neb.  700,  40  N.  W.  137, 
N.  H.— Eemick  v.  Butterfleld,  31  N.  H. 
70,  64  Am.  Dec.  316.  N.  Y.— People 
V.  Flanigan,  174  N.  Y.  356,  66  N.  E. 
988;  Yale  v.  Coddington,  21  Wend. 
175.  Ohio. — Warrineton  v,  TJpham 
Mfg.  Co.,  10  Ohio  Cir.  Dec.  180,  18 
Ohio  C.  C.  311.  OMa.— County  Comrs. 
«.  State,  19  Okla.  375,  91  Pac.  699. 
Tenn.— Carney  v.  McDonald,  10  Heisk. 
232.  Tex.— De  Hymel  v.  Scottish-Amer. 
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where  the  amendment  relates  to  mere  matter  of  form,^"  or  to  errors 
apparent  on  the  face  of  the  record,^^  or  where  the  amendment  is  sought 
to  he  made  during  the  term  at  which  the  entry  was  made.^^  And  when 
permitted  hy  statute  an  entry  made  in  vacation  by  the  clerk  may  be 
amended  upon  the  opening  of  term,  by  the  judge  without  notice.^' 

b.  To  Whom  Given.  —  All  persons  interested  in  the  record  eptry 
should  be  given  notice.^* 

e.  Waiver  by  Appearance.  —  A  party  entitled  to  notice  waives  the 
same  or  any  objections  to  defects  therein,  by  entering  a  general  ap- 
pearance on  the  motion,°°  but  a  special  appearance  for  the  purpose 
of  challenging  the  jurisdiction  for  want  of  notice,  has  no  such  effeet.^° 

3.  Hearing  and  Determination.  —  The  hearing  is  confined  solely 
to  a  consideration  of  the  propriety  of  the  amendment,^'  and  it  is 
within  the  sound  discretion  of  the  court  to  grant  or  refuse  the  same.^^ 
If  the  amendment  refers  to  an  omission  of  the  proper  ofSeer  to  record 
any  proceeding  of  a  court  of  record,  it  will  be  made  though  the  rights 
of  third  parties  be  affected,^^  but  an  amendment  for  the  purpose  of 


Mortg.  Co.,  80  Tex.  493,  16  S.  W.  311; 
Eussell  V.  Miller,  40  Tex.  494;  Cowan 
V.  Ross,  28  Tex.  227;  Wheeler  v.  Goffe, 
24  Tex.  660.  W.  Va.— Capehart  v.  Cun- 
ningham, 12  W.  Va.  750.  Wis.— Hill 
V.  Hoover,  5  Wis.  386,  68  Am.  Dec. 
70.  Eng. — Wallis  v.  Thomas,  7  Ves. 
Jr.  292,  32  Eng.  Reprint  119. 

[a]  A  summons  is  deemed  a  notice. 
Harris  v.  Tomlinson,  130  Ind.  426,  30 
N.  E.  214;  Gray  v.  Robinson,  90  Ind. 
527. 

[b]  When  there  has  been  a  long 
lapse  of  time  notice  should  always  be 
given.  Murphy  v.  Citizens'  Bank,  84 
Ark.  100,  104  S.  W.  187,  934. 

[c]  Seasonable  notice  of  the  time 
the  application  to  amend  will  be  made 
is  all  that  is  required.  Latta  v.  Grif- 
fith, 57  Ind.  329,  four  days'  notice 
reasonable. 

50.  Gilman  v.  Libbey,  4  Cliff.  447, 
10  Fed.  Cas.  No.  5,445;  Baleh  v.  Shaw, 
7  Cush,  282. 

51.  Emery  v.  Whitwell,  6  Mich. 
474. 

52.  Ga.— Merritt  v.  State,  122  6a. 
752,  50  S.  E.  926.  III.— 0 'Conner  v. 
Mullen,  11  in.  57.  Ind. — Fleener  v. 
Johnson,  38  Ind.  App.  334,  77  N.  B. 
366.  W.  Va.— Hansford  v.  Tate,  61  W. 
Va.  207,  56  S.  B.  372. 

53.  Carpenter  v.  Zuver,  56  Iowa  390, 
9  N.  W.  304. 

5/i.  Martin  v.  State  Bank,  20  Ark. 
636. 

[a]  Notice  to  attorney  of  record 
sufficient.  Roberson  v.  State,  45  Fla. 
94,  34  So.  294. 
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[b]  A  party  who  appeared  on  the 
motion  cannot  take  the  objection  that 
notice  was  not  given  other  interested 
parties.  Meranda  v.  Spurlin,  100  Ind. 
380. 

[c]  To  Prisoner. — Walker  v.  State, 
102  Ind.  502,  1  N.  E.  856. 

55.  la. — McConnell  v.  Avey,  117 
Iowa  282,  90  N.  W.  604.  Miss.— Shir- 
ley V.  Conway,  44  Miss.  434;  Graves 
V.  Pulton,  7  How.  592.  Ohio. — Elliott 
V.  Flatter,  43  Ohio  St.  198,  1  N.  E. 
222. 

56.  PerkiiTs  i).  Haywood,  132  Ind. 
95,  31  N.  E.  670. 

57.  triand  v.  Carter,  34  Ind.  344. 

[a]  The  effect  of  the  amendment 
cannot  be  inquired  into.  Poster  v. 
Woodfin,  65  N.   C.   29. 

[b]  Prior  rulings  in  the  cause  can- 
not be  attacked.  Foster  v.  Woodfin,  65 
N.  C.  29. 

58.  U.  S.— Borer  v.  Chapman,  119 
U.  S.  587,  7  Sup.  Ct.  342,  30  L.  ed. 
532.  Cal.— Kaufman  v.  Shain,  111  Cal. 
16,  43  Pac.  393,  52  Am.  St.  Rep.  139. 
Conn.— Weed  v.  Weed,  25  Conn.  337. 
Me.— In  re  Tolman,  101  Me.  559,  64 
Atl.  952.  Mass. — Rugg  v.  Parker,  7 
Gray  172.  N".  H. — Wendell  v.  Mugridge, 
19  N.  H.'  109.  N.  Y.— Granite  State 
Prov.  Assn.  v.  McHugh,  88  Hun.  617, 
34  N.  Y.  Supp.  341;  Sexton  v.  Ben- 
nett, 63  Hun  624,  17  N.  Y.  Supp.  437, 
43  N.  Y.  St.  85;  Shottenkirk  v.  Wheel- 
er, 3  Johns.  Ch.  275. 

59.  Foster  v.  Woodfin,  6^  N.  C.  29. 
But  see  People  ex  rel,  Holdsworth  v. 
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putting  into  a  process,  pleading  or  return,  something  which  was  not 
in  it  originally,  will  not  in  general  he  allowed  where  the  rights  of 
third  persons  will  be  affected.""  Great  caution  will  be  exercised  in 
granting  such  relief  after  the  term."^ 

Terms.  —  The  court  in  granting  the  application  may  impose  costs,"^ 
or  such  other  terms  as  the  circumstances  of  the  case  justify.^' 

At  Chamliers Authority  exists  in  the  court  to  amend  its  record 

at  chambers."* 

4.  Review.  —  If  the  application  be  refused  the  remedy  is  by  ap- 
peal, rather  than  a  renewal  of  the  motion,"^  and  usually  an  appeal  may 
be  taken  either  from  an  order  granting  or  refusing  the  application."" 

5.  Manner  of  Making  Amendment.  —  If  the  order  itself  desig- 
nates the  manner  in.  which  the  amendment  is  to  be  made,"'  the  clerk 
or  other  person  making  the  amendment  should  comply  therewith."^ 
The  method  of  amendment  by  actually  altering  the  record  itself,"^ 
and  particularly  by  means  of  interlineations'"'  has  been  approved. 
On  the  other  hand,  the  courts  have  pronounced  against  correcting  rec- 
ords by  obliterations  and  erasures,'^  or  interlineations,"  holding  that 


Superior    Court,    18     Wend,     (N.     T.) 
675. 

60.  HI. — McCormiok  v.  Wheeler,  36 
111.  114,  85  Am.  Dec.  388.  Ind.— In- 
diana B.  &  W.  Ey.  Co.  V.  Bird,  116 
Ind.  217,  18  N.  E.  837,  9  Am,  St. 
Eep.  842.  Minn. — Nell  v.  Dayton,  47 
Minn.  257,  49  N.  W.  981.  N.  H. 
Owen  V.  Weston,  63  N.  H.  599,  603, 
4  Atl.  801,  56  Am.  Eep.  547;  Eemick 
V.  Butterfield,  31  N.  H.  70,  64  Am. 
Dee.  316.  N.  C. — Foster  v.  Woodfin, 
65  N.  C.  29.  Ohio. — Elliott  v.  Plat- 
tor,  43  Ohio  St.  198,  1  N.  E.  222. 

[a]  A  sentence  cannot  be  increased 
by  an  order  amending  the  judgment. 
Smith  V.  District  Court,  132  Iowa  603, 
109   N.   W.   1085. 

61.  Ark. — Bobo  v.  State,  40  Ark. 
224;  McDonald  v.  Watkins,  4  Ark.  624. 
Mo.— Hyde  v.  Curling,  10  Mo.  359,  363. 
Ohio. — Cleveland  Leader  Printing  Co. 
V.  Green,  52  Ohio  487,  40  N.  E.  201, 
49  Am.  St.  Eep.  725;  Dial  v.  Holter, 
6  Ohio  St.  228. 

62.  Holmes  v.  Eemson,  2  Cow.  (N. 
T.)  410;  Beer  v.  Simpson,  65  Hun  17, 
191  N.  Y.  Supp.  578,  47  N.  Y.  St. 
219;  Yale  v.  Coddington,  21  Wend. 
175. 

63.  See  Weed  v.  Weed,  25  Conn. 
337. 

64.  Picard  v.  Prival,  35  La.  Ann. 
370;  Ealkner  v.  Hunt,  68  N.  C.  475. 
See  generally  the  title  "Judicial  Offi- 
cers." 

65.  Bonar  v.  Gosney,  17  Ky.  L.  Eep. 
92,  30  S.  W.  602. 


66.  Ind.— Harris  v.  Tomlinson,  130 
Ind.  426,  30  N.  E.  214;  Walker  v.  State, 
102  Ind.  502,  1  N.  B.  856;  Morgan  v. 
Hays,  91  Ind.  ,132;  Williams  v.  Hen- 
derson, 90  Ind.  577.  But  see  Young 
V.  State  Bank,  4  Ind.  301,  58  Am.  Dec. 
630,  that  the  remedy  for  an  improper 
amendment  made  without  notice,  is  by 
motion  to  have  the  amendment  set 
aside.  Mich. — Tucker  v.  Stone,  92 
Mich.  298,  52  N.  W.  302.  Minn.— Nell 
V.  Dayton,  47  Minn.  257,  49  N.  W.  981. 
N.  0. — Beam  v.  Bridges,  111  N,  C.  269, 
16  S.  E.  391. 

67.  Hunt  V.  Grant,  19  Wend.  (N.  Y.) 
90.  '  ^  J 

68.  King  V.  State  Bank,  9  Ark.  185, 
47  Am.  Dec.  739;  Den  on  Demise  of 
Wille  Jones  v.  Guilford  Lewis,  30  N.  C. 
70,  47  Am.  Dec.  338. 

69.  McDowell  v.  McDowell,  92  N.  C. 
227;  Jones  v.  Lewis,  30  N.  C.  70,  47 
Am.  Dee.   338. 

[a]  Simply  noting  the  order  to 
amend  on  the  record  in  question  is  not 
suflScient.  McDowell  v.  McDowell,  92 
N.  C.  227. 

70.  Arrington  v.  Conrey,,  17  Ark. 
100;  King  v.  State  Bank,  9  Ark.  185, 
47  Am.  Dec.  739. 

71.  Gibson  v.  Bailey,  9  N.  H.  168; 
Sluyter  v.  Smith,  2  Bosw.  (N.  Y ) 
673. 

[a]  Though  the  legibility  of  the 
passage  is  still  retained,  such  method 
is  improper.  Sluyter  v.  Smith,  2  Bosw. 
(N.  Y.)  673. 

72.  Gibson  v.  Bailey,  9  N.  H.  168. 
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the  record  should  be  formally  drawn  out  to  conform  to  the  amend- 
ments ordered  by  the  court  and  then  entered^'  or  annexed'*  to  the 
book  or  books  where  the  original  is  recorded. 

6.  Effect  of  Amendment.  —  A  corrected  record  is  not  a  new  record 
in  any  sense  but  relates  back  to  the  date  of  the  original,'"  and  stands 
as  if  it  had  never  been  defective.'' 

VI.  RESTORING  LOST  OR  DESTROYED  RECORDS."  — A. 
PowEE  To  Restore  Recoeds.  —  The  power  to  restore  lost  or  destroyed 
records  inherent  in  common  law  courts  of  general  jurisdiction'*  has 
in  many  jurisdictions  been  expressly  conferred  upon  courts  by  stat- 
ute.'^   It  is  a  power  which  the  court  exercises  in  respect  to  its  own 


[a]  Though  interlineation  mot  a 
proper  method  by  whicli  to  comply 
with  an  order  of  the  court  Bupplying 
omissions  in  a  judgment.  An  act  of 
the  clerk  in  thus  correcting  the  judg- 
ment though  "loose,  irregular  and 
reprehensible,"  does  not  render  the 
judgment  reversible.  Allen  v.  Sales,  56 
Mo.  28. 

73.  Ark. — Arrington  v.  Conrey,  17 
Ark.  100;  King  v.  State  Bank,  9  Ark. 
185,  47  Am.  Dee.  739.  Mo.— Allen  t.. 
Sales,  56  Mo.  28;  Eumsey  Mfg.'  Co.  v. 
Baker,  35  Mo.  App.  217.  N.  Y.— Sluy- 
ter  V.  Smith,  2  Bosw.  673. 

74.  Gibson  v.  Bailey,  9  N.  H.   168. 

[a]  The  order  of  the  court  author- 
izing the  amendment  should  also  be 
aiinexed.  Gibson  v.  Bailey,  9  N.  H. 
168. 

75.  Eumsey  Mfg.  Co.  v.  Baker,  35 
Mo.  App.  217. 

76.  Fla. — Adams  v.  Higgins,  23  Tla. 
13,  1  So.  321.  Ind. — Leonard  v. 
Broughton,  120  Ind.  536,  22  N.  E.  731, 
16  Am.  St.  Eep.  347.  N.  C— Mc- 
Dowell V.  McDowell,  92  N.  C.  227; 
Jones  V.  Lewis,  30  N.  C.  70,  47  Am. 
Dec.  338. 

77.  See  also  the  title  "Lost  Ih- 
Btruments." 

78.  Ala — State  ex  rel.  Tate  v.  Pow- 
ell, 184  Ala.  46,  63  So.  542;  Pruit  v. 
Pruit,  43  Ala.  73;  Adkinson  v.  Keel, 
25  Ala.  551;  McLendon  v.  Jones,  8 
Ala.  298,  42  Am.  Dec.  640;  Lewis  v. 
State,  10  Ala.  App.  31,  64  So.  537. 
Cal. — In  jie  Jones'  Estate,  17  Cal.  App. 
327,  119  Pac.  670.  Fla.— Eoberson  v. 
State,  45  Fla.  94,  34  So.  294;  Pearce 
V.  Thackeray,  13  Pla.  574;  Keen  v. 
Jordan,  13  Fla.  327,  335.  Ga.— Nixon 
V.  Lehman,  137  6a,  516,  73  S.  B.  747. 
111.— Eardin  v.  Eardin,  271  111.  216,  110 
N.  E.  834;  Fisher  v.  Sievres,  65  111.  99; 
Blakemore  v.  Wilson,  61  111.  App.  454; 
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Goetz  V.  Koehler,  20  111.  App.  233; 
Beveridge  v.  Chetlain,  1  111.  App.  231. 
la. — Gammon  v.  Knudson,  46  Iowa  455. 
Ky. — Montgomery  v.  Viers,  130  Ky. 
694,  114  S.  W.  251;  Bullock  v.  C6m., 
96  Ky.  537,  29  S.  W.  341;  Haney  v. 
McClure,  88  Ky.  146,  10  S.  W.  427; 
Deshong  v.  Cain,  1  Duv.  309.  La. 
Halphen  v.  Guilbeau,  37  La.  Ann.  710. 
Miss. — Bowman  v.  McLaughlin,  45 
Miss.  4€1,'  490.  Mo. — George  v.  Mid- 
dough,  62  Mo.  549;  Warder,  B.  &  G. 
Co.  V.  Libby,  104  Mo.  App.  140,  78 
S.  W.  338.  N-.  H.— Taylor  v.  Cobleigh, 
16  N.  H.  105;  Whitcher  v.  Whitcher, 
10  N.  H.  440;  Mattocks  v.  Bishop,  4 
N.  H.  439.  N.  C— State  v.  McDraughon, 
168  N.  C.  131,  83  S.  E.  181.  Okla. 
Lawrance  v.  Eichar3son,  23  Okla.  343, 
100  Pac.  529.  Pa. — In  re  Eeading  Quoit- 
ing  Club,  20  Pa.  Dist.  28.  S.  C— Du- 
bois V.  Thomas,  14  S.  C.  30.  Tenn. 
Hale  V.  Herd,  11  Heisk.  232;  State 
V.  Harrison,  10  Yerg.  542;  Lane  v. 
Jones,  2  Coldw.  318.  Tex. — Johnson 
V.  Skipworth,  59  Tex.  473;  Taylor  v. 
Pridgen,  3  Wills.  Civ.  Cas.,  §§89,  92. 
Wash.— O'Donnell  v.  MeCool,  81  Wash. 
452,  142  Pac.  1135. 

79.  Ala.— Box  v.  Delk,  47  Ala.  729; 
Pruit  V.  Pruit,  43  Ala.  73,  77;  Donald- 
son V.  Beard,  30  Ala.  423.  Ark. 
Garibaldi  v.  Carroll,  33  Ark.  568.  Fla. 
Hart's  Exr.  v.  Smith,  17  Fla.  767.  Ga. 
Ex  parte  Calhoun,  87  Ga.  359,  13  S.  E. 
694;  Central  Ey.  Co.  v.  Wolff,  74  Ga. 
664;  Torrent  v.  Suiter,  67  Ga.  32.  111. 
Oberein  v.  Wells,  163  111.  101,  45  N.  E. 
294;  Chickering  v.  Fullerton,  90  111. 
520;  Harris  v.  Lester,  80  111.  307;  Har- 
lev  V.  Harlev,  67  111.  App.  138.  Ind. 
Weaver  v.  Bryan,  2  Blackf.  172;  Tfe- 
harne  v.  Matson,  46  Ind.  App.  705,  93 
N.  E.  553,  construing  Illinois  statute 
giving  justices  of  the  peace- power  to 
restore    lost    records.      Ky. — ^Bush    v. 
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records,^"  and  does  not,  therefore,  authorize  a  court  of  chancery  to 
establish  a  lost  or  destroyed  record  of  a  court  of  law.^^  A  court  clerk 
has  no  authority  except  upon  order  of  the  court  to  supply  a  lost  rec- 
ord,^^  nor  has  a  grand  jury.^* 

B.  Records  Subject  to  Restoration.  —  The  authority  to  restore 
records  has  been  exercised  in  respect,  to  lost  or  destroyed  pleadings,'* 
affidavits,'^  process,*^  statement  on  motion  for  new  trial, '^  minutes  of 


Lisle,  86  Ky.  504,  6  S.  W.  330;  Green 
V.  Stevens,  2  Duv.  420;  Farrow  v. 
Orear,  2  Duv.  261;  Destong  v.  Cain,  1 
Duv.  309.  La. — Halphen  v.  Guilbeau, 
37  La.  Ann.  710.  JVUss. — Welch  v. 
Smith,  65  Miss.  394,  4  So.  340.  Mo. 
George  v.  Middough,  62  Mo.  549.  Neb. 
Grimison  v.  Eussell,  11  Neb.  469,  9 
N.  W.  647;  Bays  v.  State,  6  Neb.  167. 
N.  C. — ^Varner  v.  Johnston,  112  N.  0. 
570,  17  S.  E.  483;  Hare  v.  Hollomon, 
94  N.  C.  14;  Kello  v.  Maget,  18  N.  C. 
414.  Okla. — Lawrance  v.  Eiehardsoii, 
23  Okla.  343,  100  Pae.  529.  Ore.— Wdlf 
V.  Smith,  6  Ore.  73.  S.  C. — Dubois  v. 
Thomas,  14  S.  C.  30.  Tenn.— Halli- 
burton V.  Jackson,  11  Lea  471;  Hale  v. 
Hord,  11  Heisk.  232;  Mulling  v.  Aiken, 
2  Heisk.  535;  Bates  v.  Eussell,  5  Sneed 
222.  Va. — ^Lyons  v.  Gregory,  3  Hen. 
&  M.  (13  Va.)  237.  W.  Va.— Stewart 
V.  Stewart,  40  W.  Va.  65,  20  S.  E. 
862. 

80.  Keen  v.  Jordan,  13  Pla.  327. 

81.  Fla. — Keen  v.  Jordan,  13  Fla. 
327.  111.— Fisher  v.  Sievres,  65  111.  99. 
Miss. — Miller  v.  Reynolds,  4  So.  341; 
Welch  V.  Smith,  65  Miss.  394,  4  So. 
340. 

82.  Graves  v.  Keaton,  3  Coldw. 
(Tenn.)   8. 

83.  Com.  V.  Keger,  1  Duv.  (Ky.) 
240. 

84.  Ala. — Alabama  City  G.  &  A.  E. 
Co.  V.  Ventress,  149  Ala,  658,  42  So. 
1017.  Cal. — People  v.  Cazalis,  27  Cal. 
522;  Benedict  v.  Cozzens,  4  Cal.  381. 
Fla.— Florida  Cent.  E.  Co.  v.  Bost- 
wick,  53  Fla.  124,  44  So.  31;  Keen  v. 
Jordan,  13  Fla.  327,  335.  Oa.— Aetna 
Ins.  Co.  V.  Sparks,  62  Ga.  187.  111. 
Blake  v.  Miller,  118  111.  500,  8  N.  E. 
828;  Harlev  v.  Harlev,  67  111.  App. 
138;  Beveridge  v.  Chetlain,  1  111.  App. 
231.  Ind.— Burkam  v.  McElfresh,  88 
Ind.  223.  la. — Sweet  v.  Brown,  61 
Iowa  669,  17  N.  W.  44;  Tomlinson  v. 
Funston,  1  G.  Gr.  544.  Ky.— Phillips 
V.  Campbell,  27  Ky.  L.  Eepl  885,  86 
S.    W.    1112.     Miss. — ^Bowman    v.    Mc- 


Laughlin, 45  Kiss.  461.  Mo. — St. 
Louis,  C.  G.  &  Ft.  S.  Ey.  Co.  v.  Hol- 
laday,  131  Mo.  440,  33  S.  W.  49.  Neb. 
Peder  v.  Solomon,  34  Neb.  313,  51  N. 
W.  825.  Ore.— Wolf  v.  Smith,  6  Ore. 
73.'  Tenn. — Peirce  v.  Bank  of  Tennes- 
see, 1  Swan  265.  Tex. — State  v.  Ben- 
der, 68  Tex.  676,  5  S.  W.  674.  W.  Va. 
State  V.  Strayer,  58  W.  Va.  676,  52 
S.  E.  862;  Stewart  v.  Stewart,  40  W. 
Va.  65,  20  S.  E.  862. 

[a]  Indictments  and  informations, 
see  12  Standard  Pkoc.  160. 

[b]  If  the  original  be  thereafter 
found  the  substitute  should  be  stricken 
on  motion.  Sweet  v.  Brown,  61  Iowa 
669,  17  N.  W.  44. 

[c]  The  lost  flies  must  be  restored 
before  a  decree  can  be  entered.  Groch 
V.  Stenger,  65  111.  481. 

[d]  Plaintiff's  Pleading. — Ala.— Glo- 
ver V.  Eainey,  2  Ala.  727.  Ga. — Allen 
V.  Mutual  Loan  &  Bkg.  Co.,  86  Ga. 
74,  12  S.  E.  265;  Strange  v.  Barrow, 
65  Ga.  23;  Beall  v.  Blake,  13  Ga.  217, 
58  Am.  Dec.  513.  III. — Llewellin  v. 
Dingee,  165  111.  26,  45  N.  E.  961;  Eus- 
sell V.  Lillja,  90  111.  327;  Groch  v. 
Stenger,  65  111.  48i.  Ind. — Sharpe  v. 
Dillman,  77  Ind.  280.  Ky. — Suggett  v. 
Bank  of  Kentucky,  8  Dana  201.  Neb. 
Bays  V.  State,  6  Neb.  167.  N.  C— Green- 
lee V.  McDowell,  39  N,  C.  481.  Tenn. 
Peirce  v.  Bank  of  Tennessee,  1  Swan 
265.  W.  Va.— Stewart  v.  Stewart,  40 
W.  Va.  65,  20  S.  E.  862.  Bng.— San- 
derson V.  Walker,  1  Myl.  &  C.  359,  40 
Eng.  Reprint  413. 

[e]  Defendant's  Pleading.  —  Ga. — 
SafEold  V.  Banks,  69  Ga.  289;  Eagle  & 
P.  Mfg.  Co.  V.  Bradford,  57  Ga.  249. 
111. — Cox  V.  Brackett,  41  III.  222.  la. 
Tomlinson  v,  Funston,  1  G.  Gr.  544. 

85.  Ala. — Ex  parte  Simpson,  7  Ala. 
842.  Ga.— Morris  v.  Ogle,  56  Ga.  592. 
111. — ^Beveridge  v.  Chetlain,  1  111.  App. 
231. 

86.  See  the  title  "Process." 

87.  Buckman  v.  Whitney,  28  Cal. 
555. 
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evidence  taken  before  court  of  chancery,'*  an  original  exhibit,*'  a 
commission  to  take  interrogatories  lost  or  destroyed  after  its  issuance,'" 
a  commission  in  lunacy  lost  or  destroyed  after  inquisition  found,'"- 
bonds  and  recognizances,'^  verdict,'*  judgments  or  decrees,'*  a  jus- 
tice's transcript,'^  and  bill  of  exceptions.'^ 

C.  Proceedings  To  Obtain  Restoration.  —  1.  Motion  or  Petition, 
a.  Necessity  for.  —  Restoration  of  a  record  is  made  only  on  proper 
application  by  motion'^  or  petition.®* 


88.  Lamb  V.  Hinman,  46  Mich.  112, 
6  N.  W.  675. 

89.  Corbitt  v.  Bauer,  10  Ore.  340. 

90.  Central  Railroad  v.  Wolff,  74  Ga. 
664. 

91.  Ex  parte  Eaine,  19  Ves.  Jr.  589, 
34  Eng.   Reprint  634. 

92.  Cal. — ^Braly  v.  Reese,  51  Cal. 
447.  Ga. — Smith  v.  Spencer,  63  Ga. 
702;  Taylor  v.  Holland,  20  Ga.  11.  Ky. 
Farrow  v.  Orear,  2  Duv.  262;  Webb  v. 
Bowman's  Exrs.,  3  J.  J.  Marsh.  70. 
Hich. — Montgomery  v.  Henry,  10  Mich. 
19.  Tenu. — Bates  v.  Russell,  5  Sneed 
222. 

93.  Saffold  V.  Bants,  69  Ga.  289; 
Eagle  &  P.  Mfg.  Co.  v.  Bradford,  57 
Ga.  249. 

94.  Ala. — Peddy  v.  Street,  87  Ala. 
299,  6  So.  3;  Box  v.  Delk,  47  Ala. 
729;  Donaldson  v.  Beard,  30  Ala.  423. 
Ark. — Guess  v.  Amis,  54  Ark.  1,  14 
S.  W.  900;  Garibaldi  v.  Carroll,  33 
Ark.  568.  Cal. — Buckman  v.  Whitney, 
28  Cal.  555.  Fla. — Pearee  v.  Thack- 
eray, 13  Fla.  574  (distinguishing  Rhodes 
V.  Moseley,  6  Pla.  12) ;  Keen  v.  Jor- 
dan, 13  Fla.  327.  Ga.— Saffold  v. 
Banks,  69  Ga.  289;  Eagle  &  P.  Mfg. 
Co.  V.  Bradford,  57  Ga.  249.  111. 
Oberein  v.  Wells,  163  111.  .101,  45  N. 
E.  294;  Franklin  Sav.  Bank  v.  Tay- 
lor, 131  HI.  376,  23  N.  E.  397;  Rus- 
sell V.  Lillja,  90  111.  327.  Ind.— Bailey 
V.  Martin,  119  Ind.  103,  21  N.  E.  346; 
Weaver  v.  Bryan,  2  Blaokf.  172.  la. 
In  re  Edwards,  58  Iowa  431,  10  N.  W. 
793;  Kanke  v.  Herrum,  48  Iowa  276; 
Gammon  v.  Knudson,  46  Iowa  455.  Ky. 
Haney  v.  MeClure,  88  Ky.  146,  10 
S.  W.  427;  Green  v.  Stevens,  2  Duv. 
420.  La. — Garland  v.  Roy,  18  La.  Ann. 
605.  Minn. — Smith  v.  Valentine,  19 
Minn.  452.  Miss.— Welch  v.  Smith,  65 
Miss.  394,  4  So.  340.  Mo.— George  v. 
Middough,  62  Mo.  549.  N.  C— Wal- 
ton V.  McKesson,  64  N.  C.  77.  S.  C. 
Dubois  V.  Thomas,  14  S.  C.  30.  Tenn. 
Halliburton  v.  Jackson,  11  Lea  471. 
Tex. — Ruby    V.    Von     Valkenberg,     72 

Vol.  XXII 


Tex.  459,  10  S.  W.  514;  Johnson  v. 
Skipworth,  59  Tex.  473;  Craddock  v. 
Scarborough,  54  Tex.  346;  Hay  den  v, 
Dunaway,  9  Tex.  Civ.  App.  315,  29  S. 
W.  529.  Va. — Lyons  v.  Gregory,  3 
Hen.  &  M.  (13  Va.)  237.  Wash. 
Eeichenbach  v.  Sage,  8  Wash.  250,  35 
Pac.  1081. 

[a]  That  the  judgmeut  Is  dormant 
is  immaterial.  Donaldson  v.  Beard,  30 
Ala.  423;  Taylor  v.  Pridgen,  3  Wils. 
Civ.  Cas.,  §§89,  92. 
'  [b]  In  Arkansas  it  has  been  held 
that  a  judgment  cannot  be  restored  at 
a  subsequent  term.  Webb  v.  Hanger, 
2  Ark.  124;  Smith  v.  Dudley,  2  Ark. 
60.  But  see  Ark.  St.  (1904),  §6504, 
et  seq. 

[c]  The  Tennessee  statute  (§5701, 
Code  1896,  §3907,  Code  1867)  refers 
only  to  restoration  of  records  in  a 
pending  action,  and  a  judgment  can- 
not be  restored  under  that  Bection. 
Faust  V.  Echols,  4  Coldw.   (Tenn;)  397. 

95.  Clingman  v.  Hopkie,  78  111.  152. 

96.  High  V.  Candler,  103  Gp,.  86,  28 
S.   E.   377. 

97.  Ala.— Peddy  v.  Street,  87  Ala. 
299,  6  So.  3;  Adkinson  v.  Keel,  25  Ala. 
551;  McLendon  v.  Jones,  8  Ala.  298, 
42  Am.  Dec.  640.  Cal. — People  v. 
Cazalis,  27  Cal.  522;  Buckman  v.  Whit- 
ney, 24  Cal.  267.  N.  Y.— Burkle  V. 
Luce,  1  N.  Y.  163,  4  How.  Pr.  291. 
Tex. — Craddock  v.  Scarborough,  54  Tex. 
346;  Hayden  v.  Dunaway,  9  Tex.  Civ. 
App.  315,  29  S.  W.  529.  But  see  Stroh- 
meyer  v.  Wing  (Tex.  Civ.  App.),  77 
S.  W.  977,  that  the  statutory  motion 
is  not  exclusive  remedy. 

98.  Fla.— Hart's  Exr.  v.  Smith,  20 
Fla.  58.  See  also  Rhodes  v.  Moiseley, 
6  Pla.  12.  Ga. — Ex  parte  Calhoun,  87 
Ga.  359,  13  S.  E.  694.  But  compare 
Cleghorn  v.  Johnson,  69  Ga.  369;  Saf- 
fold V.  Banks,  69  Ga.  289;  Eagle  & 
P.  Mfff.  Co.  V.  Bradford,  57  Ga.  249; 
Saunders  r.  Smith,  3  Ga.  121.  111. 
Russell  V.  Lillja,  90  111.  327;  McCabe 
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b.  Form  and  Sufficiency.  —  The  application  should  state  facts 
showing  the  existence  and  subsequent  loss  or  destruction  of  the  record 
sought  to  be  restored,^*  and  describe  the  record  with  sufficient  cer- 
tainty to  enable  the  court  to  supply  the  copy  from  the  description.^ 
Some  statutes  require  that  if  possible  a  copy  of  the  lost  record  be 
attached,^  "When  the  application  is  by  petition  the  petition  should 
be  verified.^ 

2.  To  What  Court  or  Judge.  —  The  application  should  be  pre- 
sented to  the  court  whose  record  is  lost.*  It  need  not  necessarily  be 
made  before  the  judge  who  presided  at  the  time  the  record  was  made, 
but  may  be  heard  by  any  judge  of  the  court.'' 

3.  Parties.  —  The  application  may  be  made  by  any  one  having 
sufficient  interest,^  and  any  number  of  interested  parties  may  join 
therein.''  Any  party  against  whom  the  judgment  was  recovered  or 
whose  rights  were  affected  by  the  judgment  must  be  made  a  party.* 


V.  Porter,  73  111.  244;  Vail  v.  Iglehart, 
69  111.  332. 

[a]  Either  motion  or  '  petition  is 
proper.  Bush  v.  Lisle,  86  Ky.  504,  6 
S.  W.  330. 

99.  Spears  v.  Work,  29  Ind.  502; 
Deahong  v,  Caine,  1  Duv.  (Ky.)  309. 
See  also  Craddoek  v.  Scarborough,  54 
Tex.  346. 

[a]  When  the  judgment  was  by 
confession  it  has  been  held  necessary 
to  set  out  a  warrant  of  attorney  and 
cognovit  in  order  to  restore  a  judg- 
ment based  on  them.  Vail  v.  Igle- 
hart, 69  111.  332.  But  compare  Eussell 
V.  Lillja,  90  111.  327. 

1.  Cal. — Sohei/  v.  Cabaniss,  161  Cal. 
548,  119  Pae.  911.  Ga. — Ex  parte 
Calhoun,  87  Ga.  359,  13  S.  E.  694.  And 
see  Nixon  v.  Lehman,  137  Ga.  516,  73 
S.  E.  747.  111.— Eussell  v.  Lillj?.,  90 
111.  327.  Tex. — Craddoek  v.  Scarbor- 
ough, 54  Tex.  346;  Hayden  v.  Dun- 
away,  9  Tex.  Civ.  App.  315,  29  S.  W. 
529. 

2.  Hayden  v.  Dunaway,  9  Tex.  Civ. 
App.   315,  29  S.  W.  529. 

3.  Deshong  v.  Cain,  1  Duv.  (Ky.) 
309. 

4.  Cal. — Buckman  v.  Whitney,  24 
Cal.  267.  Ga.— High  v.  Candler,  103 
Ga.  86,  28  S.  E.  377;  Paschal  v.  Tur- 
ner, 116  Ga.  736,  42  S.  B.  1010.  But 
see  Wade  v.  Graham,  59  Ga.  642,  that 
when  records  are  lost  while  being 
transmitted  to  the  appellate  court,  the 
application  should  be  made  to  that 
court.  111.— Smith  v.  Trimble,  27  111. 
152.  la. — Morris  v.  Steele,  62  Iowa 
228,  17  N.  W.  490;  Tomlinson  v. 
Funston,  1   G.  Gr.  544.     Miss. — ^Miller 


V.  Eeynolds,  4  So.  341.  N.  C— Walton 
V.  McKesson,  64  N.  C,  77.  Ore. — Cor- 
bitt  V.  Bauer,  10  Ore.  340;  Wolf  v. 
Smith,  6  Ore.  73.  Tenn. — Graves  v. 
Keaton,   3   Coldw.   8. 

[a]  But  when  an  appeal  has  been 
taken  from  a  justice's  court,  the  ap- 
plication should  be  made  to  the  ap- 
pellate court.  Mullen  v.  Mullen,  1 
Wash.  Ter.  192. 

5.  Ala.— Box  V.  Delk,  47  Ala.  729, 
officer  authorized  to  act  in  place  of 
judge  may  hear  and  determine  the  ap- 
plication. Ky. — Bush  V.  Lisle,  86  Ky. 
504,  6  S.  W.  330,  special  judge  may 
pass  on  application.  Miss. — Welch  v. 
Smith,  65  Miss.  394,  4  So.  3'40,  suc- 
cessor of  judge  may  hear  application. 

6.  Ala.— Pruit  v.  Pruit,  43  Ala.  63; 
Donaldson  v.  Beard,  30  Ala.  423,  as- 
signee of  judgment.  Cal. — In  re  Jones' 
Estate,  17  Cal.  App.  327,  119  Pac.  670. 
See  also  Foerst  v.  Kelso,  163  Cal.  436, 
125  Pac.  1054.  Ga. — Milner  v.  Akin, 
58  Ga.  555,  executor  of  judgment 
plaintiff.  111. — Eussell  v.  Lillja,  90  III. 
327;  Harlev  v.  Harlev,  67  111.  App. 
138.  Md.— 0 'Brien  v.  State,  126  Md. 
270,  94  Atl.  1034.  Tex.— Bender  Bros. 
V.  Lockett,  64  Tex.  566  (plaintiff  in 
action) ;  Martin  v.  White,  20  Tex.  174. 

[a]  A  judgment  creditor  may  have 
a  lost  or  destroyed  judgment  restored. 
Garibaldi  v.  Carroll,  33  Ark.  568;  Gam- 
mon V.  Knudson,  46  Iowa  455. 

7.  Pruit  V.  Pruit,  43  Ala.  73;  Buch- 
anan Co.  V.  Smith's  Heirs,  115  Va.  704, 
80  S.  E.  794. 

8.  Buchanan  v.  Beckham,  18  Ga. 
527;  Snyder  v.  Copes,  5  La.  Ann.  666. 

[a]    Defect  of  Parties. — The    party 
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4.  Affidavits.  —  An  affidavit  as  to  the  loss  or  destruction  of^the 
record  and  the  contents  of  the  same  should  accompany  the  motion,^ 
and  such  affidavit  should  be  made  by  the  officer  who  by  law  should 
have  possession  of  the  record,"  though  it  is  not  reversible  error  to 
grant  relief  when  the  affidavit  is  made  by  one  of  the  parties.^^ 

Amendment.  — Defects  in  the  application  may  be  corrected  by 
amendment.^^ 

5.  Notice  of  Application.  —  Except  where  the  cause  is  still  pend- 
ing,^' it  is  usually  necessary  to  give  notice  of  the  application^*  to  all 
persons  having  an  adverse  interest  therein.^^  Such  notice  should 
specify  the  time  when  the  motion  will  be  made,^*  and  must  be  suffi- 
ciently explicit  to  advise  the  adverse  party  of  what  is  intended,  as 
well  as  to  enable  him  to  controvert  the  affidavits  submitted.^'  In  some 
jurisdictions  personal  notice  is  necessary,^*  in  others  service  by  pub- 


resisting  the  application  cannot  ob- 
ject to  the  granting  of  the  relief  for 
the  reason  that  all  interested  persons 
have  not  been  made  parties  to  the 
proceeding.  De  Wolf  v.  Boswell,  65 
III.  App.  65. 

9.  Fla. — Pearce  v.  Thackeray,  13 
Fla.  574.  Ga.— Milner  v.  Akin,  58  Ga. 
555.  111.— Daniels  v.  Chicago  Fifth 
Nat.  Bank,  65  111.  409.  Ky.— Haney  v. 
McClure,  88  Ky.  146,  10  S.  W.  427; 
Webb  V.  Bowman's  Exrs.,  3  J.  J. 
Marsh.  70.  N.  Y. — Jackson  ex  dem. 
Smith  V.  Hammond,  1  Gaines  496, 
Golem.  &  C.  Gas.  311. 

[a]  The  afildavlts  need  not  accom- 
pany the  notice.  Pruit  v,  Pruit,  43 
Ala.  73. 

10.  Oppenheimer  v.  Eiley,  6  Bush 
(Ky.)  118;  Rhea  v.  McCorkle,  11  Heisk, 
(Teun.)   415. 

[a]  After  appeal  from  justice  the 
clerk  of  the  appellate  court  must  make 
the  affidavit  and  the  fact  of  loss  may 
be  made  to  appear  by  affidavit  of  a 
party.  Tyree  V.  Magness,  1  Sneed 
(Tenn.)   276. 

[b]  The  clerk  of  the  court  to  which 
a  cause  has  been  removed  must  make 
the  affidavit.  Rhea  v.  McGorkle,  11 
Heisk.   (Tenn.)   415. 

11.  Johnson  v.  Hall,  9  Bazt.  (Tenn.) 
351. 

12.  Peddy  v.  Street,  87  Ala.  299,  6 
So.   3;   McCabe  v.  Porter,   73   111.   244. 

[a]  When  the  amendment  is  mate- 
rial it  should  be  verified,  otherwise 
verification  is  unnecessary.  McGabe 
V.  Porter,  73  111.  244. 

13.  Rardin  v.  Rardin,  271  111.  216, 
110  N.  B.  834. 

14.  Ala.— Pruit  V.  Pruit,  43  Ala.  73; 
Adkinson    v.    Keel,    25    Ala.    551;    Mc- 
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Lendon  v.  Jones,  8  Ala.  298,  42  Am. 
Dec,  640.  Fla. — Rhodes  v.  Moseley,  6 
Fla.  12.  Ga. — Cleghorn  v.  Johnson,  69 
Ga.  369.  111.— Blake  v.  Miller,  118  111. 
50O,  8  N.  E.  828;  Harris  v.  Lester,  80 
HI.  307;  Harlev  v.  Harlev,  67  111.  App. 
138;  Beveridge  v.  Chetlain,  1  111,  App. 
231.  Ky.— Chambers'  Widow  v.  War- 
ren, 6  B.  Mon.  244;  Farrow  v.  Orear, 
2  Duv.  261.  La. — Snyder  v.  Copes,  5 
La.  Ann!  666. 

[a]  If  the  opposing  party  has 
actual  knowledge  of  the  application 
no  notice  is  required.  Haney  v.  Mc- 
Glure,  88  Ky,  146,  10  S.  W.  427;  St. 
Louia,  C.  G.  &  St.  S.  Ky.  Go.  v.  Holla- 
day,  131  Mo.  440,  33  S.  W.  49. 

15.  Cal.— People  v.  Gazalis,  27  Gal. 
522.  Fla.— Hart's  Exr.  v.  Smith,  17 
Fla.  767;  Rhodes  v.  Moseley,  6  Fla. 
12.  Ga. — See  Paschal  v.  Turner,  116 
Ga.  736,  42  S.  E.  1010.  lU.— Harris  v. 
Lester,  80  111.  307.  Ky. — ^Fleece  v. 
Goodrum,  1  Duv.  306.  Ea. — Snyder  v. 
Copes,  5  La.  Ann.  666.  Mo. — George 
V.  Middough,  62  Mo.  549.  Tex. — Grad- 
dock  V.  Scarborough,  54  Tex.  346, 

[a]  Sureties  on  a  bond  that  it 
sought  to  be  restored  must  receive 
notice.  111. — Beveridge  v.  Chetlain,  1 
111.  App.  231.  Mich. — Montgomery  v. 
Henry,  10  Mich.  19.  Tex.— Craddock 
V.  Scarborough,  54  Tex.  346.  . 

16.  Adkinson  v.  Keel,  25  Ala.  551. 

17.  Ala.. — McLendon  v.  Jones,  8  Ala. 
298,  42  Am.  Dec.  640.  Cal.— People  v. 
Gazalis,  27  Gal.  522.  Fla. — ^Pearce  v. 
Thackeray,  13  Fla.  574. 

[a]  The  term  at  which  a  lost  judg- 
ment was  rendered  should  be  stated. 
Weaver  v.  Bryan,  2  Blackf.  (Ind.) 
172. 

18.  McLendon  v.  Jones,  8  Ala.  298, 
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lieation  is  sufficient  under  the  statute.^® 

6.  Defenses  to  Application.  —  The  facts  necessary  to  be  estab- 
lished before  the  restoration  can  be  made,  may  be  denied,^  but  no 
defense  relating  to  the  validity  or  correctness  of  the  original  record 
can  be  interposed.^^  Laches  in  making  the  application  may  be  shown.^^ 
The  answer  may  set  up  that  the  papers  set  up  in  the  application  do 
not  constitute  all  of  the  entire  papers  lost  or  destroyed  and  may  ex- 
hibit for  re-establishment  papers  omitted  upon  the  application.^* 

7.  Hearing.  —  Proof  of  the  facts  must  be  made,^*  but  the  inquiry 
is  confined  to  the  prior  existence  and  substance  of  the  record  and  its 
loss  or  destruction.''^    Proof  may  be  taken  by  deposition.^^ 

8.  Decision  or  Order.  —  a.  Generally.  —  If  the  application  be 
granted  an  order  restoring  the  record  is  made,^'  and  entered  nunc 


42  Am.  Dec.  640;  Pearce  v.  Thackeray, 
13  Fla.  574,  distinguishing  Ehodes  v. 
Moseley,  6  Fla.  12.  But  see  Poorman 
V.   Crane's  Admr.,  Wright    (Ohio)    347. 

19.  De  Wolf  V.  Boswell,  65  111.  App. 
65. 

[a]  In  Illinois  the  notice  may  be 
by  publication  and  the  court  may  di- 
rect the  form  of  notice  and  in  what 
paper  it  is  to  be  published.  De  Wolf 
V.  Boswell,  65  111.  App.  65. 

20.  Peddy  v.  Street,  87  Ala.  299,  6 
So.  3. 

21.  Ala. — ^Peddy  v.  Street,  87  Ala. 
299,  6  So.  3.  Fla.— Hart's  Exr.  v. 
Smith,  20  Fla.  58.  Ga. — Eagle  &  Phenix 
Mfg.  Co.  V.  Bradford,  57  Ga.  249.  111. 
Vail  V,  Iglehart,  69  111.  332.  Tex. 
Bowles  V.  Glasgow,  2  PoBey  Unrep. 
Cas.  714. 

22.  m.  —  Llewellin  v.  Dingee,  64 
111.  App.  563.  N.  C. — Varner  v.  John- 
ston, 112  N.  C.  570,  17  S.  E.  483. 
Tenn. — Wyatt  v.  Luton,  10  Heisk.  458, 
462.  Tex.— Phelan  &  Co.  v.  Wiley,  2 
Wills.  Civ.  Cas.,  §735. 

23.  Florida  Cent.  &  W,  E.  Co.  v. 
Bostwiek,  55  Fla.  665,  45  So.  1033.  And 
see  State  ex  rel.  Brockway  v.  White- 
head, 88  Wash.  549,  153  Pac.  349. 

[a]  Upon  proper  proof  being  made 
the  court  should  include  these  papers 
in  the  order  for  restoration.  Florida 
Cent.  &  W.  E.  Co.  v.  Bostwiek,  55  Fla. 
665,  45  So.  1033. 

24.  Ala. — JUx  parte  Simpson,  7  Ala. 
842.  111.— Llewellin  v.  Dingee,  165  111. 
26,  45  N.  E.  961;  Blake  v.  Miller,  118 
111.  50O,  8  N.  E.  828;  Harris  v.  Lester, 
80  HI.  307;  Long  v.  Sutter,  67  111.  185. 
la. — Tomlinson  v.  Funston,  1  G.  Gr. 
544.  Tenn. — Peirce  v.  Bank  of  Tennes- 
see, 1  Swan  265;  Lane  v.  Jones,  2 
Coldw.    318;    Terry   v.   Wood,   7   Baxt. 


292.     Tex. — State  v.  Bender,    68    Tex. 
676,  5  S,  W.  674. 

[a]  Preservation  of  evidence  not 
required.  M'cCabe  v.  Porter,  73  111. 
244. 

25.  111.— Vail  V.  Iglehart,  69  111.  332. 
la. — Kanke  v.  Herrum,  48  Iowa  276. 
La. — Donnell  v.  Brigham,  Man.  Unrep. 
Cas.  133. 

[a]  If  the  judgment  was  upon  its 
face  ■clearly  void,  no  order  for  its 
restoration  will  be  made,  but  if  merely 
voidable  it  should  be  restored.  Vail  ■;;. 
Iglehart,  69  111.  332. 

[b]  Collateral  matters  will  not  be 
inquired  into.  Peddy  v.  Street,  87 
Ala.  299,  6  So.  3.  And  see  Foerst  v. 
Kelso,   163   Cal.   436,   125   Pac.   1054. 

26.  Green  v.  Stevens,  1  Ky.  Op.  36; 
In  re  Eoad  in  Covington,  1  Lack.  Co. 
E.  (Pa.)  117.  And  see  Haney  v.  Me- 
Clure,  88  Ky.  146,  10  S.  W.  427;  Fleece 
V.  Goodrum,  1  Duv.  306;  Com.  v.  Keger, 
1  Duv.  240. 

27.  Ala. — Adkinson  v.  Keel,  25  Ala. 
551.  Cal. — Buckman  v.  Whitney,  28 
Cal.  555.  Ga.— Watson  v.  Halsted,  T. 
&  Co.,  9  Ga.  275.  111.— Blake  v.  Miller, 
118  111.  500,  8  N.  E.  828;  Vail  v.  Igle- 
hart, 69  111.  332;  McMullen  v.  Graham, 
6  111.  App.  239.  Ind.— See  Davis  v. 
Talbot,  149  Ind.  80,  47  N,  E.  829. 
Ky. — See  Mayo  v.  Emery,  103  Ky.  637, 
45  S.  W.  1048.  Mo.— Newton  v.  Strang, 
48  Mo.  App.'  538.  Tenn. — Galbraith 
V.  McFarland,  3  Coldw.  267,  91  Am. 
Dec.  281;  Lane  v.  Jones,  2  Coldw.  318. 

[a]  If  the  whole  record  be  lost  or 
destroyed,  the  entire  record  should  be 
supplied,  and  not  merely  the  n'udgment 
that  may  have  been  rendered.  Vail 
V.  Iglehart,  69  111.  332,  followed  in 
Kehoe  v.  Bounds,  69  HI.  351. 

[b]  An  order  to  establish  a  copy 
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pro  tune.^*  Such  order  should  show  the  grounds  UDon  which  it  is 
granted,^^  and  state  that  the  lost  record  or  other  paper  shall  be  sup- 
plied by  the  best  evidence  the  nature  of  the  case  will  admit  of.^" 

b.  Costs.  —  If  the  application  be  unsuccessfully  resisted  costs  will 
be  awarded  against  the  objector,^^.  and  when  an  application  is  denied 
because  of  laches,  costs  may  be  awarded  against  the  applicant.^^ 

c.  Amending  and  Vacating  Order.  —  Tl^e  order  amending  or  re- 
storing a  lost  record  may  be  amended,^^  and  may  be  vacated  at  least 
during  the  term  at  which  it  was  granted.^* 

9.  Appeal.  —  An  appeal  will  lie  from  an  order  in  a  croceeding  to 
establish  a  lost  or  destroyed  record.^^ 

VII.  MANDAMUS.^"  —  At  the  instance  of  a  petitioner  showing 
a  clear  legal  right'^  mandamus  will  issue  to  compel  a  custodian  of 
records  to  perform  his  ministerial  duty  in  admitting^*  an  instrument 


of  a  declaration  only,  does  not  extend 
to  the  process  and  service.  Beall  v. 
Blake,  13  Ga.  217,  58  Am.  Dec.  513. 
[c]  Order  om  constructive  notice 
must  find  fhat  party  and  attorney  re- 
side outside  of  county,  when  such 
notice  is  authorized  only  on  non- 
residence.  Worrell  V.  State  (Ala. 
App.),  72  So.  601. 

28.  See  111. — Thomas  v.  Chicago, 
152  111.  292,  38  N.  E.  923.  N.  Y. 
White  V.  Lovejoy,  3  Johns.  448.  Pa. 
Clark  V.  Field,  1  Miles  244. 

29.  Lane  v.  Jones,  2  Coldw.  (Tenn.) 
318. 

[a]  It  should  appear  from  the  order 
what  file  wa"s  lost,  and  that  the  file 
presented  for  the  purpose  of  restora- 
tion is  an  exact  or  substantial  copy 
of  the  file  lost.  Bromberg  v.  People, 
136  111.  App.  602. 

30.  Lane  v.  Jones,  2  Coldw.  (Tenn.) 
318. 

[a]  The  substitute  must  be  in  sub- 
stantial conformity  to  the  original. 
Lane  v.  Jones,  2   Coldw.    (Tenn.)    318. 

31.  Kanke  v.  Herrum,  48  Iowa  276. 

32.  Milner  v.  Akin,  58  Ga.  555. 

33.  Hart's  Exr.  v.  Smith,  17  Fla. 
767;   Phillips  v.  Behn,  19  Ga.   298. 

34.  Hart's  Exr.  v.  Smith,  17  Pla. 
767. 

35.  Ala.— Worrell  v.  State  (Ala. 
AppO,  72  So.  601.  Cal. — Buckman  v. 
Whitney,  28  Cal.  555.  Ga.— Taylor  v. 
Holland,  20  Ga.  11.  111.— McCabe  v. 
Porter,  73  111.  244.  la. — State  ex  rel 
Broussard  v.  Judge,  39  La.  Ann.  225. 

36.  See  generally  the  title  "Man- 
damus." 

37.  Raymond  V.  Villere,  42  La.  Ann. 
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488,  7  So.  900;  Willis  v.  Waaey,  41 
La.  Ann.  694,  6  So.  780;  Waters  v. 
Mercier,  4  La.  14. 

[a]  When  fees  are  not  i>aid  (1) 
relief  will  be  refused  (Trustees'  C.  & 
S.  Ins.  Corp.  v.  Hooton  [Okla.],  157 
Pac.  293;  Loeweustein  v.  Page,  16 
Phil.  Isl.  84),  though  (2)  the  fee  de- 
manded be  excessive,  when  it  does  not 
appear  that  the  relator  is  unable  to 
pay  the  fee  demanded,  or  will  be  put 
to  serious  inconvenience  in  doing  so, 
the  statute  providing  a  remedy  for  the 
exaction  of  an  illegal  fee.  People  v. 
Chase,  70  111.  App.  42. 

38.  Oonn.— Strong  >s  Case,  Kirby  345. 
Haw. — Trask  v.  Registrar  of  Convey- 
ances, 18  Haw.  88.  Mont. — State  ex 
rel.  Wilson  v.  Willis,  47  Mont.  548,  133 
Pac.  962.  N.  Y.— People  ex  rel.  Son 
V.  Miner,  37  Barb.  466,  23  How.  Pr. 
223  (reversing  32  Barb.  612);  People 
ex  ret  Adams  v.  Sigel,  46  How.  Pr. 
151.  Va. — Manns  v.  Givens,  7  Leigh 
(34  Va.)  689;  Dawson  v.  Thruston,  2 
Hen.  &  M.  (12  Va.)  132.  Can.— See 
In  re   Thompson,   25   XJ.   C.   Q.   B.   237. 

[a]  Invalid  Instrument. — If  it  ap- 
pears from  the  face  of  the  paper  that 
it  is  invalid  under  the  law,  mandamus 
will  not  issue.  Dancy  v.  Clark,  24 
App.  Cas.   (D.  C.)  487. 

[b]  OfScer  must  receive  deed  offi- 
cially, if  delivered  to  him  in  his  pri- 
vate capacity,  remedy  not  available. 
People  V.  Curtis,  41  Mich.  723,  49  N. 
W.  923. 

[e]  Instrument  Must  Be  Properly 
Executed. — Callahan  v.  Young,  90  Va 
574,  19  S.  E.  163;  Manms  v.  Givens, 
7  Leigh  (34  Va.)  689.  And  see  In  re 
Smith,  31  U.  C,  Q.  B.  (Can.)  305. 
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to  record,  or  in  discharging  an  incumbfance  of  record,'*  or  to  com- 
pel him  to  make  a  search  and  certify  as  to  the  existence  of  judg- 
ments,*" or  to  allow  an  examination  and  inspection  of  records.*^ 

VIII.  REGISTER  OF  DEEDS. —  A.  Proceedings  To  Enforce 
Liability  for  Breach  op  Duty.  —  1.  In  General.  —  The  complaint 
or  declaration  in  an  action  against  a  register  of  deeds  for  breach  of 
an  official  duty,  must  allege  that  at  the  time  complained  of  the  de- 
fendant was  such  register,*^  or  that  he  was  authorized  and  required 
by  law  to  perform  the  duty  required  of  him.*'  In  an  action  for 
neglect  of  duty,  it  must  appear  that  the  neglect  was  the  cause  of 
the  damage  plaintiff  has  sustained.** 


39.  La. — State  v.  Eegister  of  Con- 
veyance, 139  La.  478,  71  So.  773  (clear 
right  must  exist);  State  ex  rel.  De 
Hart  V.  Planters'  Consol.  Assn.,  43  La. 
Ann.  840,  9  So.  565;  State  v.  Planters' 
Consol.  Assn.,  43  La.  Ann.  838,  9  So. 
490;  Savage  v.  Holmes,  15  La.  Ann. 
334.  N".  Y.— People  ex  rel.  Son  v. 
Miner,  37  Barb.  466,  23  How.  Pr.  223; 
People  ex  rel.  Adams  v.  Sigel,  46  How. 
Pr.  151.  Pa. — "Water  &  Gas  Co.  v.  jen- 
kyn,  20  Pa.  Co.  Ct.  102.  Can.— See 
In  re  Smith,  31  U.  C.  Q.  B.  305. 

40.  State  v.  Scow,  93  Minn.  11,  100 
N.  W.  382. 

[a]  Purpose  of  use  of  certificate  of 
record  immaterial.  State  v.  Scow,  93 
Minn.  11,  100  N.   W.  382. 

41.  Colo. — People  v.  Montez,  48  Colo. 
436,  110  Pac.  639.  Ind. — State  v.  King, 
154  Ind.  621,  57  N.  E,  535.  Kan.— Boy- 
Ian  V.  Warren,  39  Kan.  801,  18  Pac. 
174,  7  Am.  St.  Rep.  551;  State  v. 
Meadows,  1  Kan.  90.  Ky. — Barrick- 
man  v.  Lyman,  154  Ky.  630,  157  S.  W. 
924.  Mich. — ^Field  v.  Commissioners, 
156  Mich.  186,  120  N.  W.  610;  Aitcheson 
V.  Huebner,  90  Mich.  643,  51  N.  "W. 
634;  Brown  v.  Washtenaw  County 
Treasurer,  54  Mich.  132,  19  N.  W.  778, 
52  Am.  Eep.  800.  Me. — Hawes  v. 
White,  66  Me.  305.  Minn. — Eamsey  v. 
Heenan,  2  Minn.  330.  Mo. — State  ex 
rel.  Gay  v.  Eayburn,  158  Mo.  App. 
172,  138  S.  W.  79;  State  ex  rel.  Gay 
«.  Jones,  158  Mo.  App.  170,  138  S.  W. 
81.  N.  J. — Higgins  v.  Lockwood,  74 
N.  J.  L.  158,  64  Atl.  184.  Pa.— Com. 
V.  Weaver,  17  York  Leg.  Eec.  201. 
Tenn. — State  v.  Williams,  110  Tenn. 
549,  75  S.  W.  948,  64  L.  E.  A.  418. 
Tex. — PalacioB  v.  Corbett  (Tex.  Civ. 
App.),  172  S.  W.  777. 

[a]  The  application  for  inspection 
must  have  been  made  in  good  faith. 


Eeg.  V.  Wimbledon  Urban  Dist.  Coun- 
cil, 77  L.  T.  N.  S.   (Eng.)   599. 

[b]  That  the  purpose  of  inspection 
is  for  the  purpose  of  making  abstracts 
for  private  gain  is  immaterial.  Colo. 
Stocknan  v.  Brooks,  17  Colo.  248,  29 
Pac.  746.  But  see  Bean  v.  People,  7 
Colo.  200,  2  Pac.  909.  Fla.— State  v. 
McMillan,  49  Pla.  243,  38  So.  666.  Kan. 
See  Boylan  v.  Warren,  39  Kan.  301,  18 
Pac.  174,  7  Am.  St.  Eep.  551.  But 
compare  Cormack  v.  Woleott,  37  Kan. 
391,  15  Pac.  245.  Mich. — Day  v.  But- 
ton, 96  Mich.  600,  56  N.  W.  3;  Burton 
V.  Tuite,  78  Mich.  363,  44  N.  W.  282, 
7  L.  E.  A.  73.  Compare  Burton  v.  Eey- 
nolds,  110  Mich.  354,  68  N.  W.  217; 
Webber  v.  Townley,  43  Mich.  534,  5 
N.  W.  971,  38  Am.  Eep,  213.  Minn. 
State  V.  Eachac,  37  Minn.  372,  35  N. 
W.  7.  But  see  State  v.  McCubrey,  B4 
Minn.  439,  87  N.  W.  1126.  And  comr 
pare  People  v.  Eichards,  99  N.  Y.  620, 
1  N.  E.  258. 

[e]  A  municipal  o£Scer  may  be  com- 
pelled by  mandamus  to  submit  his 
books  of  account  to  the  officers  author- 
ized to  inspect  them.  Keokuk  v.  Mer- 
riam,  44  Iowa  432.  But  compare  State 
V.  Delacroix,   124  La.   88,   49   So.   988. 

[d]  When  he  is  intrusted  with  a 
discretion  as  to  permitting  the  records 
to  be  examined  by  other  than  employes, 
mandamus  will  not  lie.  Minn. — State 
V.  McCubrey,  84  Minn.  439,  87  N.  W. 
1126.  N".  Y.— People  v.  Eiehards,  99 
N".  Y.  620,  1  N.  E.  258;  People  ex  rel. 
Woodill  V.  FoBdick,  141  App.  Div.  450, 
126  N.  Y.  Supp.  252.  Pa.— Owens  v. 
Woolridge,  22  Pa.  Co.  Ct.  237.  Tex. 
Anderson  v.  Eogan,  93  Tex.  182,  54 
8.  W.  242. 

42.  George  r.Vaughan,  55  Tex.  129. 

43.  George  v.  Vaughan,  55  Tex.  129. 

44.  Hunter  v.  Windsor,  24  Vt.  327. 
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2.  Action  on  Official  Bond.  —  An  action  on  an  official  bond  of  a 
register  of  records  is  one  ex  contractu.*^  It  is  not  necessary  to  allege 
in  the  complaint  in  such  action  that  a  judgment  has  been  obtained 
against  the  officer,  and  that  he  has  failed  to  pay  it.*'  ' 

B.  Actions  by  Eegistek  for  Compensation,  —  A  register  of 
deeds  may  recover  from  the  party  for  whom  he  records  an  instrument, 
his  fee  for  so  doing  in  an  ordinary  action  for  work  and  labor  per- 
formed.*'' 

IX.  OFFENSES  INCIDENT  TO  RECORDS.  —  Indictments  and 
informations  for  offenses  incident  to  public  records  are  governed  by 
the  rules  applicable  generally  to  indictments  and  informations,  these 
being  treated  elsewhere  in  this  work.*^  The  offense  may  ordinarily 
be  charged  in  the  language  of  the  statute,*^  but  this  rule  does  not 
apply  when  the  statute  fails  to  contain  words  sufficient  to  define  the 
offense.^"  The  statutory  language  need  not  be  literally  foUowed,^^ 
but  it  is  essential  to  use  either  the  same  words  or  words  of  substan- 
tially the  same  meaning.^^  The  rule  as  to  certainty  applies  to  in- 
dictments for  offenses  relating  to  public  records',^^  though  the  informa- 
tion is  sufficient  if  it  states  the  offense  so  plainly  that  the  nature 
of  the  offense  charged  may  be  easily  understood  by  the  jury.°*  When 
the  records  are  by  statute  declared  state  property,  ownership  thereof 
by  the  state  need  not  be  alleged.^^  When  the  offense  charged  is  the 
wilful  carrying  away  of  records,  demand  by  the  proper  custodian 
and  refusal  to  deliver  them  up  need  not  be  alleged.°°  An  indictment 
for  wilfully  secreting  a  public  record  need  not  allege  the  means  u'sed 
for  that  purpose,^'  nor  under  some  statutes  when  the  act  is  charged 
•to  have  been  "wilfully"  done,  need  it  be  charged  that  there  was  an 
intent  to  injure  any  particular  person.^'  A  count  charging  the 
mutilation  of  a  public  record  is  demurrable,  when  it  appears  from 
the  face  of  the  indictment  that  the  mutilated  document  was  a  certified 


45.  Fox  V.  Thibault,  33  La.  Ann. 
32;  Brigham  v.  Bussey,  26  La.  Ann. 
676. 

46.  Joyner  v.  Eoberts,  112  N.  C.  Ill, 
16  S.  B.  917. 

47.  Tillman  V.  Wood,  58  Ala.  578. 

48.  See  12  Standard  Proc.  294,  et 
seq. 

49.  Loehr  v.  People,  132  111.  504,  24 
N.  B.  68.  And  see  People  v.  Peek,  67 
Hun  560,  22  N.  Y.  Supp.  576,  10  N.  T. 
Or.  363,  affirmed,  138  N.  T.  386,  34 
N.  E.  347,  20  L.  R.  A.  381. 

50.  Harrington  v.  State,  54  Miss. 
490. 

51.  See  Harrington  v.  State,  54  Miss. 
490. 

52.  State  v.  Anderson,  30  La.  Ann. 
557,  565;  Harrington  v.  State,  54  Mies. 
490. 
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53.  Harrington  v.  State,  54  Miss. 
490.     See  also  12  Standard  Peoc. 

54.  Loehr  v.  People,  132  111.  504, 
24  N.  B.  68.  And  see  State  v.  Gouge, 
157  N.  C.  602,  72  S.  B.  994. 

[a]  It  is  silfficient  to  describe  the 
papers  as  an  enrolled  decree,  contain- 
ing the  bill  of  complaint,  pleadings 
and  other  papers  in  a  certain  case. 
People  V.  Bussey,  82  Mich.  49,  46  N. 
W.  97. 

55.  People  v.  Bussey,  82  Mich.  49, 
46  N.  W.  97. 

56.  People  v.  Bussey,  82  Mich.  49, 
46  N.  W.  97. 

57.  State  v.  Bloor,  20  Mont.  574,  52 
Pac.  611. 

68.    State  V.  Bloor,  20  Mont.  574,  52 
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copy  of  a  document,  and  the  statute  required  the  filing  of  the  original 
document."* 

Pae.  611.    But  see  Harrington  v.  State,  l     59.    People  v.  Wise,  2  How.  Pr.  (N. 
54  Miss.  490.  I  S.)  92,  3  N.  T.  Cr.  303. 


RECOUPMENT.  —  See  Set-OfF,  Counterclaim  and  Eecoupment. 


REDELIVERY    BOND.  — See    Attachment;    Bonds;    Forthcoming 

Bonds;  Replevin. 


REDEMPTION.  —  See  Mortgages;  Pledges. 


REDUNDANCY.  —  See  Striking  Out  and  Withdrawal;  Surplusage 

and  Scandal. 
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I.  IN  GENERAL.  —  A  reference  is  the  sending  of  a  matter  by 
the  court  to  some  officer,  or  person  appointed,  to  ascertain  the  facts 
and  report  thereon.^  It  is  a  matter  of  convenience  in  procedure, 
designed  lo  expedite  business  and  save  the  time  of  high  judicial  officers 
for  more  important  purposes.^  It  difPers  from  an  arbitration  prin- 
cipally in  that  it  is  in  a  pending  suit  while  an  arbitration  is  not,^  and 
the  term  "arbitration"  more  properly  implies  a  consent  of  parties 
though  the  statutes  sometimes  use  the  term  ' '  compulsory  arbitration. '  '* 
A  reference  is  always  to  find  the  facts,  or  the  facts  and  the  law,  and 
not  simply  to  take  testimony.^  In  equity  the  reference  was  to  a  mas- 
ter,* while  at  law  it  was  to  a  prothonotary.'  The  person  to  whom  the 
statutory  reference  is  made  is  variously  known  as  a  commissioner,^ 


1.  Bouvier's  L.  Diet.;  Cyclopedic 
L.  Diet.  See  also  Jones  v.  Jones,  188 
Mo.  App.  220,  175  S.  W.  227. 

2.  Matter  of  Davies,  168  N.  Y.  89, 
61  N.  E.  118,  56  L.  B.  A.  855. 

[a]  "Ultimate  convenience  and  the 
interests  of  justice"  are  to  be  taken 
into  account.  Craven  v.  Clark,  186 
Fed.  959. 

[b]  "A  referee  is  but  an  arm  of 
the  court,  created  by  the  court,  to  do 
things  which  the  court  could  itself  do, 
but  for  the  inconvenience  and  time." 
State  ■ex  rel.  Wright  v.  McQuillin,  252 
Mo.  334,  158  S.  W.  652,  Ann.  Cas. 
1915A,  532,  46  L.  E.  A.  (N.  S.)  67. 

[c]  Historically  the  practice  seems 
to  have  originated  in  the  equity  courts, 
but  even  at  an  early  date  it  was  recog- 
nized in  the  law  courts,  to  supply<  the 
lack  of  chancery  courts,  or  to  facilitate 
resort  to  law  actions  instead  of  the 
more  intricate,  dilatory  and  expensive 
equity  suits.  TJ.  S. — Kunckle  v.  Kunckle, 
1  DaJl.  364,  1  L.  ed.  178;  Williams  v. 
Craig,  1  Dall.  313,  I  L.  ed.  154.  Mo. 
State  ex  rcl.  Wright  v.  McQuillin,  252 
Mo.  334,  158  S.  W.  652,  Ann.  Cas. 
1915A,  532,  46  L.  K.  A.  (N,  S.)  67; 
Keed  v.  Young,  248  Mo.  606,  154  S.  "W. 
766.  N.  Y.— Malone  v.  St.  Peters  & 
Paul's  Church,  172  N.  Y.  269,  64  N.  E. 
961;  Steek  v.  Colorado  P.  &  I.  Co.,  142 
N.  Y.  236,  37  N.  E.  1,  25  L.  E.  A.  67; 
Magown  v.  Sinclair,  5  Daly  63.  Pa. 
Harvey  v.  Snow,  2  Dall.  157,  1  Yeates 
156,  1  L.  ed.  329;  Evans  v.  Ives,  1 
Kulp  461,  15  Phila.  635,  S.  C— Chap- 
man V.  Lipscomb,  15  S.  C.  470. 

[d]  That  it  is  thought  proper  to 
have  accounts  stated  before  a  referee 
in  order  to  facilitate  the  decision  of 
an  issue,  does  not  change  the  nature 
of  the  action  from  one  at  law  to  one 
in  chancery.  Kennedy  V.  Adiekes,  37 
S.  C.  174,  15  a  E.  922. 


3.  111.— Millard  v.  Millard,  221  111. 
86,  77  N.  E.  595,  reference  to  a  master 
by  the  chancery  court  to  take  and  re- 
port evidence  is  not  the  selection  of  an 
arbitrator  by  either  party,  whether 
such  party  asks  the  court  to  refer  the 
cause  or  not.  S.  0. — Bollmau  v.  Boll- 
man,  6  S.  C.  29.  Wis. — Briggs  v.  Hiles, 
87  Wis.  438,  58  N.  W.  752. 

See  generally  the  title  "Arbitra- 
tion." 

4.  See  the  statutes  and  N.  C. — Keen- 
er V.  Goodson,  89  N.  C.  273;  Lusk  v. 
Clayton,  70  N.  C.  184  (making  the 
further  distinction  that  arbitrators 
need  not  decide  the  facts  and  law 
separately,  nor  follow  the  law,  and 
may  choose  an  umpire);  Hilliard  v. 
Eowland,  68  N.  C.  506.  Pa. — Cutler  v. 
Eichley,  151  Pa.  195,  25  Atl.  96.  Can. 
In  re  Macpherson,  16  Ont.  Pr.  230. 

[a]  To  a  common  law  arbitration 
"the  continuing  assent  of  the  parties 
is  necessary."  Paulison  v.  Halsey,  38 
N.  J.  L.  488. 

5.  In  re  Cherokee  County  Printing, 
156  Iowa  282,  136  N.  W.  765. 

6.  Indiana  Cent.  Ey.  Co.  v.  Bradley, 
7  Ind.  49. 

7.  Indiana  Cent.  Ey.  Co.  v.  Bradley, 
7  Ind.  49. 

8.  See  the  statutes  and  see  XT.  S. 
Lawrence  v.  United  States,  6  Ct.  CI. 
79.  Cal. — Jackson  v.  Puget  Sound 
Lumb.  Co.,  123  Cal,  97,  55  Pac.  788,  52 
Pac.  838,  holding  that  an  order  re- 
ferring matter  to  a  court  commissioner 
clothed  him  with  powers  of  a  referee. 
Ind. — Beard  v.  Hand,  88  Ind.  183.  Mo. 
Walton  V.  Walton,  17  Mo.  376,  dis- 
tinguishing between  a  "referee"  who 
is  named  by  the  parties;  and  a  "com- 
missioner" who  is  appointed  when  the 
parties  do  not  agree.  Ohio. — Williams 
V.  Stevens,  13   Ohio  Dec.  4S5,   1   Cine. 
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auditor,^  arbitrator,^"  or  assessor.^^  The  term  usually  employed 
is  "referee,""  and  that  term  will  be  used  in  this  article 
generally.  Under  some  statutes  there  is  a  distinction  between 
the  duties  of  a  referee  and  certain  other  named  ofScers  with  similar 
functions,^^  and  to  some  extent  there  may  be  a  difference  between  the 
duties  of  a  master  in  chancery  and  a  referee,^*  but  generally  under 
the  statutes  the  referee  in  an  equity  case  has  the  same  powers,  duties 
and  rights  as  the  master  in  chancery  under  the  old  chaiicery  ]f)ractice.^'' 

II.  REFERENCE  BY  COURT  ON  OWN  MOTION.  —  The  statutes 
frequently  provide  that  a  reference  may  be  ordered  by  the  court  on 
its  own  motion, ^°  but  where  the  power  of  the  court  is  derived  from 
a  statute  the  reference  cannot  be  had  in  cases  not  within  the  terms 
of  the  stktute,"  and  of  course  it  cannot  so  order  where  it  cannot 
order  without  consent  of  both  parties.'^ 

III.  REFERENCE  BY  CONSENT.  —  The  statutes  of  some  states 
forbid  reference  by  consent  of  the  parties  in  certain  classes  of  cases,^* 


Sup.  Ct,  176,  distinguishing  between  a 
"referee"  and  a  "master  commis- 
sioner. ' ' 

9.  See  the  statutes  and  see  D.  C. 
United  States  v.  Groome,  13  App.  Cas. 
460.     Ga. — Gainesville   v.   Jaudon,   145 

.  Ga.  299,  89  S.  B.  210;  Van  Duzer  v. 
McMillan,  37  Ga.  299.  IHass.— Whit- 
well  V.  Willard,  1  Mete.  216.  Mich. 
Stockman  v.  Michell,  120  Mich.  293, 
79  N.  W.  480.  R.  I.— Blanding  v. 
Sayles,  21  R,  I.  211,  42  Atl.  872.  Tex. 
Veruor  v.  D.  Sullivan  &  Co.,  126  S.  W. 
641. 

10.  See  the  statutes  and  see  N.  0. 
Keener  v.  Goodson,  89  N.  C.  273;  Lusk 
V.  Clayton,  70  N.  C.  184;  Hilliard  v. 
Rowland,  68  N.  C.  506.  Pa. — Cutler  v. 
Bichley,  151  Pa.  195,  25  Atl.  96.  Can. 
In  re  Macpherson,  16  Ont.  Pr.  230. 

11.  Paddock  v.  Commercial  Ins.  Co., 
104  Mass.  521. 

12.  See  the  statutes  and  Matter  of 
navies,  168  N.  Y.  89,  61  N.  B.  118,  50 
L.  E.  A.  855. 

13.  See  the  istatutes  and  Jackson  v. 
Puget  Sound  Lumb.  Co.,  123  Cal.  97, 
55  Pac.  788,  52  Pac.  838  ("referee" 
and  "commissioner");  Williams  V. 
Stevens,  13  Ohio  Dec.  485,  1  Cine.  Sup. 
Ct.  176. 

14.  See  Van  Duzer  v.  McMillan,  87 
Ga.  299  (distinguishing  between  the 
master  in  chancery,  who  is  an  officer 
of  the  court,  and  the  auditor);  Wil- 
liams V.  Stevens,  13  Ohio  St.  485,  1 
Cine.  Sup.  Ct.  176,  distinguishing  be- 
tween a  referee  and  a  "master  com- 
missioner," who  is  in  effect  the  same 
as  a  master  in  chancery. 
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15.  Milton  V.  Eichardson,  21  Misc. 
380,  47  N.  Y.  Supp.  735. 

16.  See  the  statutes  and  see  U.  S. 
Central  Improvement  Co.  v.  Cambria 
Steel  Co.,  201  Fed.  811,  120  C.  C.  A. 
121.  Kan.— Galbraith  v.  McCormick, 
23  Kan.  706;  Williams  v.  Elliott,  17 
Kan.  523.  Btich. — Hollands  v,  Wayne 
Circuit  Judge,  117  Mich.  326,  75  N.  W. 
886.  Mo. — Burger  v.  Boardman,  254 
Mo.  238,  162  S.  W.  197;  Francisco  v. 
Rowland,  14  Mo.  App.  600.  Neb.— Ben- 
nett V.  Baum,  90  Neb.  320,  133  N.  W. 
439.  N.  Y.--Cassidy  v.  MoFarland,  139 
N.  Y.  201,  34  N.  E.  893,  20  N.  Y. 
Supp.  875;  Holmes  v.  Bennett,  28  How. 
Pr,  289;  Jackson  v.  De  Forrest,  14  How. 
Pr.  81.  E.  I.— Blanding  v.  Sayles,  21 
R.  I.  211,  42  Atl.  872.  Can.— Newman 
V.  Niagara  District  Mut.  Fir©  Ins.  Co., 
25  V.  C.  Q.  B.  435.' 

17.  Cassidy  v.  McParland,  139  N.  Y,- 
201,  34  N.  E.  893  (reversing  2  Misc. 
86,  20  N.Y.  Supp.  875,  49  N.  Y.  St. 
123),  holding  that  where  an  examina- 
tion of  a  long  account  was  not  in- 
volved and  so  a  reference  could  not 
have  been  ordered  on  motion,  the  court 
was  not  justified  in  ordering  a  refer- 
ence on  its  own  motion  merely  be- 
cause it  believed  from  its  examination 
of  the  pleadings,  that  a  long  account 
was  involved) ;  Druse  v.  Horter,  57  Wis. 
644,  16  N.  W.  14,  holding  that  under 
a_  statute  permitting  reference  in  ac- 
tions at  law  the  court  cannot  peremp- 
torily refer  an  equity  case. 

18.  See  infra,  IV. 

19.  See  the  statutes  and  infra,  this 
note. 
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and  other  statutes  forbid  persons  occupying  certain  relations  to  so 
consent.^"  But  in  the  absence  of  some  such  statute  the  parties  may 
consent  to  a  reference,"  for  it  is  one  of  the  inherent  powers  of  a 
court  to  order  a  reference  upon  consent  of  the  parties,^^  and  the 
statutes  of  many  states  recognize  the  right."' 

A  person  not  a  party  before  the  court  cannot  by  consent  become 
a  party  to  a  reference  theretofore  ordered  by  consent.^*  Under  some 
statutes  the  consent  must  be  in  writingj^^  and  sometimes  the  demand 


[a]  A  statute  permitting  the  arbi- 
tration of  all  controversies  which  may- 
be the  subject  of  a  personal  action 
does  not  forbid  combined  submission  of 
subjects  of  real  and  personal  actions. 
Dorr  V.  Hill,  62  N.  H.  506. 

[b]  Action  for  flowage  is  a  personal 
action  and  hence  there  may  be  a  refer- 
ence by  consent  as  to  the  amount  of 
damage,  unless  it  appears  that  title  to 
the  land  was  involved.  Quinn  v.  Besse, 
64  Me.  366. 

[c]  In  actions  for  trespass  on  land 
the  amount  of  damages  cannot  be  re- 
ferred by  consent,  without  the  approval 
of  the  suit.  J.  L.  Roper  Lumb.  Co. 
V.  Elizabeth  City  Lumb.  Co.,  137  N.  C. 
431,  49  S.  E.  946,  135  N.  C.  744,  47 
S.  E.  757. 

Reference  in  divorce  proceedings,  see 
the  title  "Divorce." 

20.  See  the  statutes  and  infra,  this 
note. 

[a]  A  judge  of  probate  is  a  mere 
trustee  of  an  administration  bond  for 
all  the  next  of  kin  and  creditors,  and 
cannot  submit  their  claims  to  refer- 
ence or  arbitration.     Thomas  v.  Leach, 

2  Mass.  152,  followed  in  Paine  v.  Ball, 

3  Mass.  235. 

[b]  In  Pennsylvania  a  statute  for- 
bidding persons  in  a  fiduciary  capacity 
to  consent  to  reference  was  held  uncon- 
stitutional. Lummis  v.  Big  Sandy  Land 
&  M.  Co.,  188  Pa.  27,  41  Atl.  319; 
Campbell  v.  Fayette  County,  127  Pa.  86, 
17  Atl.  882. 

21.  Ariz. — ^Leon  v.  Citizens'  Bldg., 
etc.  Assn.,  14  Ariz.  294,  127  Pac.  721, 
Ann.  Cas.  1914D,  1151.  Pa. — Reading 
Industrial  Mfg.  Co.  v.  Graeff,  64  Pa. 
395.  Wis. — Crocker  v.  Currier,  65  Wis. 
662,  27  N.  W.  825. 

[a]  Consent  in  probate  court,  given 
effect  though  the  jurisdiction  of  that 
court  to  compel  a  reference  is  ques- 
tioned in  In  re  Estate  of  Jarboe  'v. 
Jarboe,  227  Mo.  59,  127  S.  W.  26. 

[b]  Consent  was  not  given  under 
duress  where  it  was  made  on  the  over- 


ruling of  a  motion  for  a  continuance 
upon  an  election  to  either  so  refer  or 
proceed  to  trial.  Copper  River  Mining 
Co.  V.  McClellan,  138  Fed.  333,  70  C. 
C.  A.  623.  See  also  Heald  v.  Yumisko, 
7  N.  D.  422,  75  N.  W.  806. 

[c]  Statute  providing  for  public 
masters  does  not  abolish  the  right  to 
consent  to  a  reference.  Chapman  v. 
Lipscomb,  15  S.  C.  470. 

[d]  In  federal  courts  reference  by 
consent  is  recognized  as  not  being  re- 
pugnant to  any  act  of  congress.  Heck- 
ers  V.  Fowler,  2  Wall.  (U.  S.)  123,  17 
L.  ed.  759. 

22.  U.  S.  —  Philadelphia  Casualty 
Co.  V.  Fechheimer,  220  Fed.  401,  136 
C.  C,  A.  25,  Ann.  Cas.  1917D,  64.  N.  Y. 
Oppenheimer  v.  Trekla  Realty  Co.,  154 
App.  Div.  593,  139  N.  Y.  Supp.  894. 
N.  C. — Stevenson  v.  Felton,  99  N.  C. 
58,  5  S.  E.  399. 

[a]  Such  an  agreement  is  not  con- 
trary to  public  policy  and  the  power 
of  the  court  with  the  consent  of  the 
parties  to  appoint  arbitrators,  and 
refer  a  case  pending  before  it  is  in- 
cidental to  all  judicial  administration, 
where  the  right  exists  to  ascertain  the 
facts  as  well  as  to  pronounce  the  law, 
Newcomb  v.  Wood,  97  U.  S.  581,  24 
L.  ed.  1085. 

23.  See  the  statutes  and  Colo. — Sar- 
tor V.  Strassheim,  8  Colo.  185,  6  Pac. 
215.  la. — Hobart  D.  Hobart,  45  Iowa 
501.  N.  H.— Dorr  v,  Hill,  62  N.  H. 
506.  M".  Y.— Thurber  v.  Chambers,  4 
Hun  721.  N.  D. — Heald  v.  Yumisko,  7 
N.  D.  422,  75  N.  W.  806.  Pa.— Lum- 
mis V.  Big  Sandy  Land  &  M.  Co.,  188 
Pa.  27,  41  Atl.  319;  Reading  Industrial, 
etc.  Co.  V.  Graeff,  64  Pa.  395.  S.  C. 
Beall  Co.  v.  Weston,  83  S.  C.  491,  65 
S.  E.  823. 

[a]  On  Inquiry  of  Damages  After 
Interlocutory  Decree. — Kintner  v.  State, 
3  Ind.  86. 

24.  McCarthy  v.  Swan,  145  Mass. 
471,  14  N.  E.  6.?5. 

25.  See    the    statutes     and     N.     Y. 
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must  be  annexed  to  the  agreement  to  refer.^*  A  reference  by  order 
of  court  made  in  open  court  is  in  effect  a  reference  by  consent  where 
neither  party  obje(!ts  thereto.^' 

IV.  RIGHT  TO  COMPEL,  AND  GROUNDS.  — A,  Right  To 
Compel  in  General. ^^  —  The  courts  of  law  have  no  inherent  right  to 
order  a  reference  except  by  consent  of  the  parties,^^  but  generally  the 
chancery  court  might  avail  itself  of  a  master's  services,  with  or  without 
consent,'"  so  long  as  the  court  does  not  in  effect  delegate  its  own  power 
to  decide,'^  or  where  by  statute,  though  the  case  is  equitable,  the 
parties  may  have  a  right  to  a  jury  trial,'^  or  where  the  policy  of  the 
law  requires  a  speedy  and  inexpensive  remedy,'*     In  some  juris- 


Buoklin  v.  Chapin,  53  Barb.  488,  35 
How.  Pr.  155;  Leayeroft  v.  Fowler,  7 
How.  Pr.  259;  Keator  v.  Plank  Eoad 
Co.,  7  How.  Pr.  41,  which  hold  that 
consent  in  open  court  or  by  indorse- 
ment of  the  minutes  is  sufficient.  N.  D. 
Heald  v.  Yumisko,  7  N.  D.  422,  75 
N.  W.  806,  holding,  however,  that  eon- 
sent  in  open  court  was  sufficient.  Pa. 
Lummis  v.  Big  Sandy  Land  &  M.  Co., 
188  Pa.  27,  41  Atl.  319;  Campbell  v. 
Payette  County,  127  Pa.  86,  17  Atl.  882. 

26.  Harmon  v.  Jennings,  22  Me.  240, 
the  statute  distinguishes  between  refer- 
ences of  "all  demands"  and  a  specific 
demand.  The  latter  only  need  be  an- 
nexed. 

Annexing  demand  to  rule  to  refer, 
see  infra,  VI,  B. 

27.  Smith  v.  Hicks,  108  N.  C.  248, 
12  S.  E.  1035. 

28.  Reference  by  consent,  see  supra, 
III. 

29.  Cal. — Seaman  v.  Mariani,  1  Cal. 
336.  Mo. — Creve  Coeur  Lake  Ice  Co. 
V.  Tamm,  138  Mo.  385,  39  S.  W.  791. 
N.  J. — Tunison  v.  Snover,  56  N.  J.  L. 
41,  28  Atl.  310.  N.  Y.— Pace  «.  Amend, 
164  App.  Div.  206,  149  N.  Y.  Supp. 
736.  S.  D.— Kelly  v,  Oksall,  17  S.  D. 
185,  95  N.  W.  913. 

[a]  See  also  Paulison  v.  Halsey,  38 
N.  J.  L.  488,  holding  that  the  refer- 
ence cannot  be  made  .at  nisi  prius  ex- 
cept on  consent,  and  where  the  con- 
sent is  with  an  expressly  reserved  right 
to  dissent,  such  dissent,  when  made, 
revokes  the  submission. 

30.  Ga. — ^Van  Duzer  v.  McMillan,  37 
Ga.  299.  la. — In  re  Cherokee  County 
Printing,  156  Iowa  282,  136  N.  W.  765. 
Mo. — Reed  v.  Young,  248  Mo.  606,  154 
S.  W.  766.  Ohio. — Krippendorf  v.  Orms- 
by,  23  Ohio  C.  C.  (N.  S,)  273.  S.  0. 
Independent  Steam  F.  E.  Engine  Co. 
V.   Richland  Lodge,   73  S.   C.   533,   53 
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S.  E.  993,  the  court  having  transferred 
a  case  from  the  law  to  the  equity 
calendar,  its  right  to  order  a  reference 
follows,  notwithstanding  an  appeal  from 
the  order  of  transfer.  Utah. — Nephi 
Irrigation  Co.  v.  Jenkins,  8  Utah  369, 
31  Pac.  986,  "the  power  of  a  court 
in  hearing  equity  causes,  to  avail  itself 
of  the  services  of  p.  master,  is  equally 
well  settled  as  its  authority  to  call 
to  its  assistance  tlie  services  of  a 
jury." 

[a]  Where  the  action  is  necessarily 
triable  in  equity  the  court  may  ap- 
point a  master  though  one  party  ob- 
jects.    State  V.  Orwig,  25  Iowa  280. 

[b]  Where  damages  are  to  be  as- 
sessed by  the  court  sitting  without  a 
jury  it  may  appoint  a  master  with- 
out consent  of  the  parties.  State  v. 
Mclntyre,  53  Me.  214. 

[e]  It  is  only  where  the  case  at 
common  law  is  one  in  which  a  jury  is 
demaudable  that  the  court  cannot  order 
a  reference  without  consent.  Smith  v. 
Eowe,  4  Cal.  6,  explaining  Smith  v. 
Pollock,  2  Cal.  92. 

31.  Kimberly  v.  Arms,  129  U.  S. 
512,  9  Sup.  Ct.  355,  32  L.  ed.  764; 
Babcoek  v.  De  Mott,  160  Fed.  882.  88 
C.  C.  A.  64. 

32.  Druse  v.  Horter,  57  Wis.  644,  16 
N.  W.  14,  holding  that  in  a  mechanic's 
lien  case  the  court  cannot  refer  with- 
out consent  after  jury  demanded  any 
more  than  he  could  then  try  the  ease 
without  a  jury.  As  to  reference  in 
mechanic's  lien  cases,  see  19  Standard 
Proc.  717. 

Reference  as  interference  with  right 
to  trial  by  jury,  see  16  Standard  Proo. 
873. 

33.  Mugler  v.  Castleton  H.  &  R.  Co., 
168  App.  Div.  492,  153  N.  Y.  Supp. 
1025,  where  it  is  held  that  mechanic's 
lien  cases  cannot  be  referred  except  by 
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dictions  even  in  equity  cases  the  court  cannot  refer  to  a  master  unless 
the  case  falls  within  the  provisions  of  the  statute,"  but  the  statutes 
either  expressly,  or  by  construction,  recognize  the  right  of  equity 
courts  to  appoint  masters  as  at  common  law.'^ 

Generally  the  matters  which  may  be  referred  by  a  court  of  equity 
to  a  master  are  almost  as  numerous  as  the  matters  subject  to  the 
jurisdiction  of  the  court  itself.^"  So  where  the  issues  are  intricate 
and  involved  they  are  better  sent  to  a  commissioner  than  to  grant 
a  motion  for  an  issue  out  of  chancery  to  try  the  facts  by  a  jury.^'' 

B.  As  Affected  by  Pleadings  and  Offebs.***  —  The  right  to  a 
reference  is  determined  by  what  the  pleadings  show,  and  not  by  the 
facts  as  they  are  developed  at  the  trial.^^  "Where  the  plea  is  an  equit- 
able setoff,  and  the  result  is  to  make  the  cause  one  in  equity,  there 
may  be  a  reference  ordered  under  the  general  power  of  the  equity 
court  to  refer  in  whole  or  in  part,*"  but  plaintiff,  in  a  law  action, 
is  not  necessarily  compelled  to  submit  to  a  reference  by  defendant's 
pleading  equitable  matter.*^  Where  the  examination  of  a  long  ac- 
count is  the  ground  relied  upon  it  must  affirmatively  appear  that 
such  an  account  is  involved,*^  but  this  may  be  shown  either  by  affi- 


eonsent  unless  they  involve  a  long  ac- 
count, because  of  the  design  that  they 
be  speedy  and  inexpensive  in  enforce- 
ment. See  also  Cassidy  v,  McFarland, 
139  N.  Y.  201,  34  N.  E.  893,  where 
the  order  granting  a  reference  was  re- 
versed and  the  court  refused  to  take 
judicial  notice  that  mechanic's  lien 
cases  always  involve  the  examination 
of  a  long  account. 

34.  See  the  statutes  and  N.  T. 
Streat  v.  Rothschild,  12  Abb.  N.  C.  388, 
12  Daly  95.  S.  C. — Trump  v.  Mikell, 
105  S.  C.  280,  89  S.  E.  645.  Wis. 
Druse  v.  Horter,  57  Wis.  644,  16  N. 
W.  14. 

[a]  Compare  Van  Duzer  v.  McMil- 
lan, 37  Ga.  299,  construing  together 
various  sections  of  the  code  and  hold- 
ing that  the  reference  to  the  master 
may  be  with  or  without  consent  but 
that  an  auditor  cannot  be  so  ap- 
pointed. 

35.  See  the  statutes  and  Scott  v. 
Stuart,  22  Hawaii  459  (construing  the 
words  of  section  1834  E.  L.  "accord- 
ing to  the  usage  and  practice  of  courts 
of  equity"  as  including  the  right  to 
call  to  its  aid  the  services  of  a  master 
in  a  partition  suit) ;  Eeed  v.  Young, 
248   Mo.   606j  154  S.   W.   766. 

36.  Scott  V.  Stuart,  22  Hawaii  459. 
Federal  court  rule  59  limits  reference 

to  exceptional  cases,  save  in  matters 
of  account.    See  8  Standard  Proc.  508. 

37.  Harrodsburg  Water  Co.  v.  Har- 
rodsburg,  28  Ky.  L.  Bep.  625,  89  S.  W. 


729,   following   Manion   v.    Manion,   27 
Ky.  L.  Eep.  400,  85  S.  W.  197. 

38.  Scope  of  referee's  authority  as 
limited  by  pleadings,  see  infra,  VII,  F. 

39.  Lapham  v.  Kansas,  etc.  Co.,  87 
Kan.  65,  123  Pac.  863,  Ann.  Caa.  1913D, 
813;  Brillion  Lumb.  Co.  v.  Barnard,  131 
Wis.  284,  111  N.  W.  483. 

[a]  It  seems  that  the  pleadings 
may  be  supplemented  by  statements  of 
counsel  in  open  court,  not  objected  to. 
See  Brillion  Lumb.  Co.  v.  Barnardj  131 
Wis.  284,  111  N.  W.  483. 

40.  Gainesville  v.  Jaudon,  145  6a. 
299,  89  S.  E.  210. 

[a]  In  a  purely  legal  action,  when 
an  equitable  counterclaim  is  filed  to 
which  there  is  a  general  denial,  the 
whole  case  may  be  referred  over  plain- 
tiff's objection.  Brown  v.  Keith,  1 
Neb.    (Unof.)    649,   96   N.    W.    59. 

[b]  Counterclaim  Must  Destroy 
Plaintiff's  Case. — The  distinction  ap- 
plies that  the  answer  or  cross-bill  must 
set  up  an  equitable  defense  or  counter- 
claim which,  if  true,  destroys  the 
plaintiff's  case.  If  the  right  to  an 
accounting,  if  it  existed,  would  have 
no  bearing  upon  plaintiff's  action  for 
damages,  the  ease  is  not  one  for  a 
reference.  Harris  v.  Thompson,  61 
Colo.  87,  156  Pac.  149. 

41.  Tufts  V.  Norris,  115  Iowa  250, 
88  N.  W.  367.  Only  the  equitable  mat- 
ters should  be  sent  to  a  reference. 

42.  Cassidy  v.  McFarland,  139  N.  T. 
201,  34  N.  E.  893;  Kain  v.  Delano,  II 
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davit,*^  or  by  a  verified  pleading.**  Ordinarily  the  complaint  de- 
termines whether  the  action  is  one  which  may  be  compulsorily  re- 
ferred,*® and  if  the  case  does  not  appear  to  be  referable  on  the  face 
of  the  complaint  it  cannot  be  made  so  by  allegations  in  the  answer,*^ 
nor,  on  the  other  hand,  can  a  referable  cause  of  action  set  out  in 
the  complaint  be  made  non-referable  by  the  setting  up  of  a  non- 
referable  matter  by  way  of  recoupment  or  counterclaim,*^  for  the 
statute  does  not  make  the  right  to  refer  depend  upon  the  nature  of 
the  defense  which  may  be  set  up,  but  upon  the  facts  that  matters  of 
account  are  controverted.*® 

A  mere  affidavit  by  the  defendant's  attorney  that  some  items  of 
the  account  will  not  be  questioned  does  not  defeat  the  reference,*^ 
nor  can  the  defendant  after  service  of  his  answer  defeat  the  right 
to  reference  by  an  offer  not  to  dispute  the  items  of  plaintiff's  claim.®" 
But  offering,  at  the  time  of  the  notice  of  motion  to  refer,  to  admit 
the  items  of  the  account  has  been  held  to  preclude  the  reference,®^ 
as  has  a  stipulation  read  at  the  hearing,  that  the  defendant  will  not 
dispute  the  account  as  such.®''    After  the  case  has  been  referred,  the 


Abb.  Pr.    (N.   S.)    29;   Ewart  v.  Kass, 
17  S.  D.  220,  95  N.  W.  915. 

[a]  Bule  applies  in  both  ecLUitable 
and  legal  actions  that  allegations  must 
show  more  than  ,a  possibility  thjit  a 
long  account  may  be  involved.  Thayer 
V.  McNaughton,  117  N.  Y.  Ill,  22  N. 
B.  562. 

43.  Cassidy  v.  McFarland,  139  N.  Y. 
201,  34  N.  E.  893. 

44.  Cassidy  v.  McFarland,  139  N.  Y. 
201,  34  N.  E.  893;  Spence  v.  Simis,  137 
N.  Y.  616,  33  N.  E.  554;  Ewart  v. 
Kass,  17  S.  D.  220,  95  N.  W.  915. 

45.  Gopsill  V.  Hervey,  34  N.  J.  L. 
435;  Steek  v.  Colorado  F.  &  I.  Co.,  142 
N.  Y.  236,  37  N.  E.  1,  25  L.  E.  A. 
67;  Cassidy  v.  McFarland,  139  N.  Y. 
201,  34  N.  E.  893;  Kriuski  v.  Meuaohel, 
168  App.  Div.  491,  153  N.  Y.  Supp. 
996. 

[a]  If  a  complaint  set  out  a  long 
account  and  the  answer  be  a  general 
denial  the  case  is  clearly  one  for  a 
reference.  Krinski  v.  Menschel,  168 
Appi  Div.  491,  153  N.  Y.  Supp.  996; 
Brillion  Lumb.  Co.  v.  Barnard,  131  Wis. 
284,  111  N.  W.  483. 

46.  Steck  V.  Colorado  F.  &  I.  Co., 
142  N.  Y.  236,  37  N.  E.  1,  25  L.  E, 
A.  67;  TTntermyer  v.  Beihauer,  105 
N.  Y.  521,  11  N.  B.  847;  Townsend 
V.  Hendricks,  40  How.  Pr.  143. 

[a]  But  compare  Reed  v.  Young, 
248  Mo.  '606,  154  8,  "W.  766,  where  the 
court  considered  the  answer  and  coun- 
terclaim. 
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[b]  Where  counteiclalms  have  been 
properly  stricken  out  on  demuirer  leav- 
ing only  an  ordinary  action  at  law 
triable  by  a  jury,  the  court  properly 
refuses  a  reference.  Latimer  v.  Sulli- 
van, 30  S.  C.  Ill,  8  S.  B.  639. 

47.  Steck  V.  Colorado  F.  &  I.  Co., 
142  N.  Y.  236,  37  N.  E.  1,  25  L.  E. 
A.  67;  Welsh  v.  Darragh,  52  N.  Y. 
590;  Williams  v.  Allen,  48  How.  Pr. 
(N.  Y.)   357. 

[&]  Defendant  cannot  defeat  plsun- 
tiff's  right  to  reference  though  on  one 
of  the  issues  raised  by  the  answer 
plaintiff  would  have  been  entitled  to 
a  jury  trial.  McKinney  v.  London,  18 
Misc.  564,  42  N.  Y,  Supp.  469. 

48.  Gopsill  V.  Hervey,  34  N.  J.  L. 
435. 

[a]  Jury  Trial  on  Issues  Presented 
by  Subsequent  Pleading. — But  where  a 
case  could  not  have  been  referred  ex- 
cept by  consent,  and  subsequently  de- 
fendant pleads  an  offset  presenting 
new  subject  matter  and  issues  triable 
by  a  jury,  the  plaintiff  cannot  be  de- 
prived of  his  right  to  jury  trial  by 
the  previous  order  of  reference.  Amer- 
ican Can  Co.  V.  Grimm,  79  Vt.  494, 
65  Atl.  531. 

49.  Krinalci  v.  Menschel,  168  App, 
Div.  491,  153  N.  Y.  Supp.  996. 

50.  Kennedy  v.  Kenna,  49  How.  Pr, 
(N.  Y.)  308. 

51.  Mullin  V.  Kelly,  3  How.  Pr. 
(N.  Y.)  12. 

52.  Seigel  v.   Heid,    36    How.    Pr. 
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order  does  not  become  erroneous  because  subsequent  admissions  may 
have  made  examination  of  accounts  unnecessary."' 

C.  As  Affected  by  Joinder  or  Consolidation.  —  One  cannot  by 
joining:  non-referable  causes  of  action  with  those  which  are  referable, 
compel  the  defendant  to  submit  to  a  reference  of  matters  to  which 
he  would  be  entitled  to  a  jury  trial,"*  but  where  the  non-referable 
matter  could  as  well  have  been  stated  as  one  cause  of  action  com- 
posed of  different  items,  the  right  to  a  reference  is  not  defeated  by 
setting  it  out  in  a  separate  count.""  One  of  two  cross  suits  haVing 
been  referred,  a  reference  will  not  be  ordered  in  the  other  to  investi- 
gate the  same  matter,"^  but  after  a  motion  to  consolidate  is  denied 
one  reference  cannot  be  ordered  in  both  cases."' 

D.  Difficult  Questions  of  Law  Involved.  —  Some  statutes  forbid 
reference  where  "difficult  questions  of  law"  are  involved."^  This  ap- 
plies rather  to  the  difficulties  which  may  arise  on  the  offers  of  evidence 
than  to  the  difficulties  of  the  issue  presented."''  There  must  be  ques- 
tions of  real  difficulty  to  warrant  refusal  of  the  reference."" 

E.  To  Determine  Incidental  Questions.  —  Under  some  statutes 
a  reference  may  be  had  to  state  an  account  between  the  parties  for 
the  information  of  the  court."^  Preliminary  to  the  trial  by  a  jury 
the  court  may  order  a  reference  for  the  purpose  of  simplifying  the 
issues."^     Where  knowledge  of  facts  other  than  those  presented  by 


(N.  Y.)  506,  the  action  was  for  value 
of  goods  sold  and  defendant  denied 
the  sale  but  stipulated  that  he  "would 
not  dispute  or  question  the  items  of 
said  claim,  either  as  to  their  number, 
their  character,  their  value  or  their 
price. ' ' 

[a]  Form  of  stipulation  may  be  pre- 
scribed by  court  as  condition  of  deny- 
ing order  for  reference,  and  is  not  re- 
viewable in  abs'ence  of  abuse  of  dis- 
cretion. MeAndrews  v.  Place,  5  Hun 
(N.  Y.)  285. 

53.  Father  Matthew,  etc.  Ben.  Soc. 
V.  Pitzwilliams,  84  Mo.  406,  affirming 
12  Mo.  App.  445. 

54.  Hill  V.  Reynolds,  189  N.  Y.  558, 
82  N.  E.  1127  (^reversing  119  App.  Div. 
689,  104  N.  Y.  Supp.  303);  Place  v. 
Chesebrough,  63  N.  Y.  315;  Connor  v. 
Jackson,  53  App.  Div.  322,  65  N.  Y. 
Supp.  693;  Peabody  v.  Cortado,  67  Hun 
648,  21  N.  Y.  Supp.  680. 

55.  Place  v.  Chesebrough,  63  N.  Y. 
315;  Connor  v.  Jackson,  53  App.  Div, 
322,  65  N.  Y.  Supp.  693. 

56.  Codwise  v.  Hacker,  2  Caines 
(N.  Y.)  251,  Golem.  &  C.  Cas.  401,  the 
effect  would  have  been  merely  to  in- 
crease the  costs. 

57.  Vernor  v.  D.  Sullivan  &  Co. 
(Tex.),  126  S.  W.  641.  '' 


58.  See  the  statutes  and  Streat  v. 
Rothschild,  12  Abb.  N.  C.  383,  12  Daly 
(N.  Y.)  95;  Trump  v.  Mikell,  105  S.  C. 
280,  89  S.  E.  645, 

59.  Goodyear  v.  Brooks,  4  Bob.  (N. 
Y.)  682,  2  Abb.  Pr.  (N.  S.)  296,  holding 
that  a  reference  was  improper  where  the 
simple  issue  of  law  as  to  the  party's 
intent  was  pleaded,  but  offers  of  evi- 
dence as  to  said  intent  would  raise 
difficult  questions. 

60.  Anonymous,  5  Cow.  (N.  Y.)  423, 
holding  that  though  questions  involv- 
ing the  statute  of  limitations  would 
arise  the  reference  should  not  be  re- 
fused since  the  doctrines  of  evidence 
upon  such  plea  are  settled. 

61.  Sutton  V.  Schonwald,  80  N.  0. 
20. 

[a]  Where  books  of  a  company  and 
hundreds  of  accounts  with  customers 
had  to  be  examined  before  any  judg- 
ment could  be  rendered  it  was  proper 
to  order  a  reference.  Hoffman  v. 
Farmers',  etc.  Assn.,  78  Kan.  561,  97 
Pac.  440. 

[b]  Case  referred  to  survey  lands, 
ascertain  number  of  acres  sold  and 
state  account  between  vendor  and  pur- 
chaser. Core  V.  Wigner,  32  W.  Va. 
277,  9  S.  E.  36. 

62.  Fenno  v.  Primrose,  119  Fed.  801, 
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the  issues  in  the  pleadings  is  necessary  to  enable  the  court  to  frame  the 
proper  judgment  or  decree,  a  reference  for  ,the  purpose  of  finding  those 
facts  is  proper.*^  The  court  may  order  a  reference  to  determine  the  facts 
necessary  to  decision  of  a  motion.^*  The  court  properly  orders  a 
reference  where  it  is  necessary  in  order  to  dispose  of  funds  in  its 
control.°° 


56  C.  C.  i..  313;  United  States  v.  Wells, 
203  Fed.  146. 

63.  Vette  v.  Geist,  155  Mo.  27,  55 
S.  W.  871;  Trump  v.  Mikell,  105  S.  C. 
280,  89  S.  E.  645. 

[a]  Bight  of  nominal  claimant  in 
court  of  claims  being  established,  the 
court  orders  a  referee  to  take  proofs 
as  to  amount  of  indebtedness,  etc. 
Crowell  V.  United  States,  6  Ct.  CI.  23. 

[b]  In  proceedings  to  disbar  attor- 
ney for  fraud  practiced  on  a  client,  the 
whole  matter  having  .been  gone  into  in 
a  direct  proceeding  between  the  attor- 
ney and  the  client,  the  court  is  iri 
full  possession  of  the  facts  and  need 
not  order  ^  reference,  though  it  does 
accept  additional  afidavits  from  the 
attorney  tending  to  excuse  his  con- 
duct.   Matter  of  Wool,  36  Mich.  299. 

[c]  In  New  York  (1)  the  code  pro- 
vides for  a  reference  in  an  equity  case 
"to  determine  and  report  upon  a  ques- 
tion of  fact  arising  at  any  stage  of 
the  action,  upon  a  motion,  or  other- 
wise, except  upon  the  pleadings."  Un- 
der this  section  the  reference  must  be 
to  determine  some  fact  that  arises  col- 
laterally. Doyle  V.  Metropolitan  El. 
By.  Co.,  136  N.  Y.  505,  32  N.  B.  1008. 
See  also  Elmore  v.  Thomas,  7  Abb.  Pr. 
70.  (2)  It  may  be  ordered  in  proceed- 
ings to  punish  for  a  contempt  (Aldinger 
V.  Pugh,  57  Hun  181,  10  N.  Y.  Supp. 
684,  19  N.  Y.  Civ.  Proc.  91,  32  N.  Y. 
St.  513,  judgment  affirmed  in  132  N.  Y. 
403,  30  N.  E.  745),  or  (3)  to  determine 
whether  the  action  is  fictitious.  Jud- 
Bon  V.  Flushing  Jockey  Club,  14  Misc. 
350,  36  N.  Y.  Supp.  126,  71  N.  Y.  St. 
75. 

[d]  A  reference  to  aid  the  court 
In  deciding  a  motion  (1)  should  not 
be  ordered  except  in  an  unusual  and 
exceptional  case,  and  where  the  court 
deems  further  proof  essential  to  the 
decision  of  disputed  questions  of  fact. 
Johnson  v.  Wellington  Copper  Min.  Co., 
58  Misc.  353,  110  N.  Y.  Supp.  1098. 
See  also  In  re  Hanlein,  65  App.  Div. 
159,  72  N.  Y.  Supp.  433.  (2)  Should 
only  be  ordered  where  it  is  impossible 
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to  reach  a  conclusion  on  the  papers 
before  the  court.  Woodward  v.  Mus- 
grave,  14  App.  Div.  291,  43  N.  Y.  Supp. 
830,  4  N.  Y.  Ann.  Cas.  136.  (3)  If 
affidavit  on  motion  does  not  sufficiently 
present  facts  better  practice  is  to  deny 
motion  without  prejudice  to  a  renewal 
thereof.  Weinberger  v.  Metropolitan 
Traction  Co.,  63  App.  Div.  240,  71  N.  Y. 
Supp.  289.  (4)  On  motion  to  set 
aside  a  stipulation  the  court  may 
order  a  reference  instead  of  merely 
considering  ex  parte  affidavits.  Turner 
V.  New  York,  C,  &  H.  E.  E.  Co.,  132 
N.  Y.  Supp.  418. 

[e]  It  may  be  (1)  after  judgment. 
Meyer  v.  Lent,  16  Barb.  (N.  Y.)  538. 
(2)  After  judgment  by  default  a  refer- 
ence may  be  ordered  to  determine  a 
fact  upon  which  a,  remedy  authorized 
by  the  judgment  may  operate.  Ketehum 
V.  Edwards,  6  App.  Div.  160,  39  N.  Y. 
Supp.  1012.  But  see  153  N.  Y.  534, 
47  N.  E.  918,  where  (3)  the  judgment 
was  reversed  because  the  court  upon 
the  coming  in  of  the  report  determined 
a  property  right  not  in  issue  and  not 
determined  by  the  judgment. 

[f]  The  Reference  May  Be  on  Ap- 
plication or  on  Court's  Ovm  Motion. 
Burnett  v.  Snyder,  9  Jones  &  S.  fN. 
Y.)    342.  >  ^ 

64.  Jackson  v.  First  State  Bank,  21 
S.  D.  484,  113  N.  W.  876,  in  absence 
of  some  inhibitory  sta,tute  the  court  is 
not  bound  to  rely  solely  on  the  con- 
tradictory ex  parte  affidavits,  iior  to 
hear  the  witnesses  orally. 

See  also  New  York  cases  supra,  next 
preceding  note. 

[a]  On  consolidation  of  several  mo- 
tions it  was  proper  to  form  an  issue 
and  refer  it  to  a  referee  for  trial, 
Auerbach  v.  Marks,  94  Wis.  668,  69 
N.  W.  1001. 

65.  German  Nat.  Ins.  Co.  v.  Vir- 
ginia State  Ins.  Co.,  108  Va.  393,  61 
S.  B.  870. 

[a]  Reference  to  determine  attor- 
ney's fees  is  properly  ordered  where 
assets  of  an  estate  have  been  taken 
possession   of  by   a   receiver.     Thames 
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F.  Examination  op  Accounts.^*  —  1.  In  General.  —  Eef erence  to 
a  master  is  always  proper  where  complicated  and  intricate  accounts 
are  involved."^  Some  statutes  expressly  require  that  a  "mutual 
account"  between  the  parties  be  involved,^*  while  other  statutes  dis- 
tinguished between  "mutual  accounts"  and  "a  long  account  on  one 
side  only."^^  Under  some  statutes  a  reference  may  be  either  where 
the  examination  of  a  long  account  is  involved  or  where  the  taking  of 
an  account  is  necessary  for  the  information  of  the  court."  The  court 
having  properly  ordered  a  reference  for  its  own  information,  it  is 
immaterial  whether  a  long  account  was  involved  or  not.'^ 

There  may  be  a  reference  though  the  items  of  the  account  are  un- 
liquidated.^^ 

2.  What  Constitutes  an  Account.  —  The  statute  providing  for  com- 
pulsory reference  in  actions  involving  the  examination  of  accounts  has 
frequently  been  held  to  have  application  only  in  cases  formerly  triable 
in  equity,'^  but  perhaps  a  better  statement  is  that  only  such  matters 
of  account  are  referable  as  are  cognizable  by  a  court  of  equity  or 
that  can  be  embraced  in  the  ancient  common  law  action  of  account.'* 
For  though  the  matter  about  which  the  account  is  to  be  taken  must 
form  substantially  the  basis  of  the  plaintiff's  claim,  the  action  itself 


V.  Bouse,  85  S.  C.  69,  67  S.  E.  140; 
Thames  v.  Bouse,  85  S.  C.  71,  67  S.  B. 
139. 

[b]  Reference  to  ascertain  whether 
there  should  he  certain  offsets  against 
a  sum  in  the  hands  of  a  receiver  of 
a  surety  is  proper  where  the  surety 
claims  to  have  made  certain  payments. 
People  V.  Metropolitan  Surety  Co.,  148 
App.   Div.   503,   132   N.   Y.   Supp.   829. 

66.  That  granting  is  matter  of  dis- 
cretion, see  infra,  V,  E,  2. 

67.  Ga. — Heard  v.  Bussell,  59  Ga. 
25.  Ky.^-Manion  v.  Manion,  27  Ky. 
L.  Eep.  400,  85  S.  W.  197,  that  such 
accounts  are  involved  was  one  of  the 
ancient  grounds  of  equitable  jurisdic- 
tion. Md.— Bratt  v.  Brattj  21  Md. 
578.  Miss. — Walker  v.  Joyner,  52  Miss. 
789.  Mo. — Eeed  v.  Young,  248  Mo. 
606,  154  S.  W.  766.  Pa.— Com.  v. 
Archibald,  195  Pa.  317,  47  Atl.  5. 

68.  See  the  statutes  and  D.  C. — Sim- 
mons V.  Morrison,  13  App.  Cas.  161. 
la. — Tufts  V.  Norris,  115  Iowa  250,  88 
N.  W.  367.  Kan.— Smith  v.  Scully,  66 
Kan.  139,  71  Pac.   249. 

[a]  "The  more  usual  definition  of 
'mutual  accounts'  is  a  reciprocity  of 
dealing,  charges,  and  credits  on  both 
sides;  each  party  having  a  cause  of 
action  against  the  other."  Lapham  v. 
Kansas  &  T.  O.,  etc.  Co.,  87  Kan.  65, 
123  Pac.  863,  Ann.  Cas.  1913D,  813. 


69.  See  the  statutes  and  also  infra, 
this  note. 

[a]  "Long  Account  on  One  Side" 
and  "Mutual  Account"  Distinguished. 
' '  We  construe  the  clause,  '  or  a  long 
account  on  one  side  only,'  used  as  it 
is  in  contradistinction  to  'mutual  ac- 
counts,' as  meaning  an  account  in 
which  there  are  charges  by  one  party 
only  against  the  other,  and  as  not  in- 
tended to  exclude  a  long  account  of 
charges  in  favor  of  one  party  and 
credits  of  payments  thereon  by  the 
other  party. ' '  Lapham  v.  Kansas,  etc. 
Co.,  87  Kan.  65,  123  Pac.  863,  Ann. 
Cas.  1913D,  813. 

70.  See  the  stiitutes  and  Trump  v. 
Mikell,  105  S.  C.  280,  89  S.  E.  645; 
Beall  Co.  v.  Weston,  83  S.  C.  491,  65 
S.  B.  823;  Druse  v.  Horter,  57  Wis. 
644,  16  N.  W.  14. 

71.  Trump  v.  Mikell,  105  S.  C.  280, 
89  S.  E.  645. 

72.  Chicago  &  N.  W.  By.  Co.  v. 
Faist,  87  Wis.  360,  58  N.  W.  744,  hold- 
ing reference  proper  in  action  by  rail- 
road on  implied  contract  for  demur- 
rage. 

73.  Eaville  v.  Lloyd,  140  Iowa  501, 
118  N.  W.  871,  citing  many  Iowa 
cases. 

74.  American  Saw  Co.  v.  First  Nat. 
Bank,  58  N.  J.  L.  438,  34  Atl.  1. 
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need  not  be  on  the  account  or  for  an  accounting.'^  The  statute  author- 
izing the  court  to  refer  applies  only  to  eases  where  accounts  in  the 
common  acceptation  of  that  term  may  exist  between  the  parties,'"  it 
does  not  apply  to  tort  actions  though  the  items  of  damages  are 
numerous  and  involved,"  nor  to  actions  on  coJjitract  where  the  ac- 
count is  only  incidental  to  the  main  issue,'*  or  where,  though  an  ac- 


75.  Brillion  Lumber  Co.  v.  Barnard, 
131  "Wis.  284,  111  N.  W.  483. 

76.  Mass. — Whitwell  v.  Willard,  1 
Mete.  216.  Mo.— Eeed  v.  Young,  248 
Mo.  606,  154  S.  W.  766;  Creve  Coeur 
Lake  Ice  Co.  v.  Tamm,  138  Mo.  385, 
39  S.  W.  791;  Ittner  v.  St.  Louis  Exp., 
etc.  Co.,  97  Mo.  561,  11  S.  W.  58.  N.  J. 
American  Saw  Co.  v.  First  Nat.  Bank, 
58  N.  J.  L.  438,  34  Atl.  1.  N.  Y. 
Pederick's  Admrs.  v.  Bichley,  19  Wend. 
108;  Silmser  v.  Eedfield,  19  Wend.  21; 
Cronin  V.  Philadelphia  Casualty  Co,, 
104  N.  Y.  Supp.  810.  TS.  C— Hall  v. 
Craige,  65  N.  C.  51.  S.  D.— Ewart  v. 
Kass,  17  S.  D.  220,  95  N.  W.  915; 
Kelly  V.  Oksall,  17  S.  D.  185,  95  N.  W. 
913;  Betcher  v.  Grant,  9  S.  D.  82,  68 
N.  W.  163.  Wis.— Brillion  Lumber  Co. 
V.  Barnard,  131  Wis.  284,  111  N.  W. 
483;  Andrus  v.  Home  Ins.  Co.,  73  Wis. 
642,  41  N.  W.  956,  3  L.  Rj  A.  271. 

[a]  "Account"  means  an  account 
in,  fact,  kept  by  one  party  or  the 
other.  Druse  v.  Horter,  57  Wis,  644, 
16  N.  W.  14. 

[b]  Account  has  been  defined  as  "a 
computation  or  statement  of  debts  and 
credits  arising  out  of  personal  prop- 
erty bought  or  sold,  services  rendered, 
material  furnished,  and  the  use  of  prop- 
erty hired  and  returned."  McMaster 
V.  Booth,  4  How.  Pr.  (N.  Y.)  427, 
quoted  with  approval  in  Pierson  ■». 
Minnehaha  County,  28  S.  D.  534,  134 
N.    W.   212,  38  L.  E.   A.    (N.  S.)   261. 

[e]  The  term  "voucher"  as  used  in 
the  statute  designates  an  account  book 
in  which  charges  and  acquittances  are 
entered,  or  any  acquittance  or  receipt, 
discharging  a  person  or  being  evidence 
of  payment.  Whitwell  v.  Willard,  1 
Mete.  (Mass.)  216. 

[d]  Action  on  agreement  for  sale 
of  business  and  good  will  payable  in 
part  out  of  proceeds  of  the  business 
does  not  require  the  examination  of 
an  account,  though  plaintiff  is  entitled 
to  a  discovery  to  ascertain  whether  the 
proceeds  of  the  business  were  sufficient 
to  call  for  the  stipulated  payment.  Mid- 
aieton  i).  Ames,  41  App.  Div.  498,  58 
N.  Y.  Supp.  645. 
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77.  Reed  v.  Young,  248  Mo.  606,  154 
S.  W.  766  (followed  in  Elks  Invest- 
ment Co.  V.  Jones,  187  S.  W.  71); 
Dederiek's  Admps.  v.  Riehley,  19  Wend. 
(N.  Y.)  108;  Silmser  v.  Redfield,  19 
Wend.   (N.  Y.)   21. 

[a]  But  compare  Craven  v.  Clark, 
186  Fed.  959,  in  which  reference  to 
state  an  a(fcount  was  ordered  in  a  law 
action  for  damages  suffered  from  an 
unlawful  attachment,  the  items  of  al- 
leged damages  being  "so  numerous  and 
so  complicated  that  a  jury  cannot 
profitably  or  properly  deal  with  the 
issues  presented  except  after  a  prelim- 
inary examination  by  an  auditor." 

[b]  Allegations  of  many  specific 
acts  of  fraud  and  mismanagement  in 
an  answer  to  a  complaint  seeking  to 
enforce  an  assessment  against  a  mem- 
ber of  a  mutual  insurance  company, 
though  they  may  require  careful  in- 
spection of  the  by-laws  and  books  of 
the  company  do  not  involve  an  ac- 
count. Kelly  V.  Oksall,  17  S.  D.  185, 
95  N.  W.  913. 

[c]  Action  against  ofQcer  foi  not 
levying,  though  the  articles  are  small 
and  numerous,  does  not  involve  an  ac- 
count. Whitwell  V.  Willard,  1  Mete. 
(Mass.)  216. 

[d]  Where  the  only  question  was 
Whether  or  not  plaintiff's  agent  had 
committed  a  series  of  forgeries  there 
could  be  no  reference.  American  Saw 
Co.  V.  First  Nat.  Bank,  58  N.  J.  L. 
438,  34  Atl.  ],. 

78.  Reed  v.  Young,  248  Mo.  606,  154 
S.  W.  766;  Ittner  v.  St.  Louis  Exp., 
etc.  Co.,  97  Mo.  561,  11  S.  W.  58. 

[a]  Action  on  Indemnity  bond 
though  involving  claims  of  eighteen  in- 
solvent debtors  and  the  examination  of 
their  accounts  as  a  means  of  measur- 
ing the  plaintiff's  damages  does  not 
involve  an  account.  Cronin  v.  Philadel- 
phia Casualty  Co.,  104  N.  Y.  Supp. 
810.  ^* 

[b]  Damages  by  reason  of  miscon- 
duct of  agent  in  neglecting  plaintiff's 
business  and  attempting  to  establish 
competing  business  are  not  referable 
although  coupled  with  a  proper  subject 
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count  is  involved,  the  only  issue  is  as  to  the  correctness  of  certain 
items  of  the  account,'^  or  where  the  case  only  involves  a  simple  matter 
of  computation  of  figures  with  none  of  the  elements  of  a  long  ac- 
count.*" That  the  ascertainment  of  the  amount  of  damages  may  in- 
volve going  into  a  question  of  profit  and  loss,  or  receipts  and  ex- 
penditures is  not  the  taking  of  an  account  within  the  meaning  of  the 
statute,*^  but  where  the  basis  of  compensation  sued  for  is  directly 
dependent  upon  the  cost  of  construction,  a  reference  to  ascertain  that 
cost  was  proper.*^  Reference  does  not  arise  upon  an  account  stated,^^ 
nor  is  a  bill  of  particulars  an  account  in  the  ordinary  or  legal  sense 


of  accounting:  i,  e.,  in  respect  to  the 
agent's  receipts  and  disburaenients. 
Empire  State  Tel.  &  Tel.  Co.  v.  Bick- 
ford,  142  N.  T.  224,  36  N.  E.  881, 
reversing  72  Hun  580,  25  N.  Y.  Supp. 
283,  55  N.  Y.  St.  243. 

[c]  Action  on  contract  between 
^'tax  ferrets"  and  board  of  county 
commissioners  does  not  involve  an  ac- 
count and  is  not  referable.  Pierson  v. 
Minnehaha  County,  28  S.  D.  534,  134 
N.  W.  212,  38  L.  E.  A.    (N.   S.)    261. 

[d]  Action  for  rent  against  county 
though  involving  the  examination  of 
the  various  county  records  is  not  re- 
ferable as  involving  an  account. 
Beteher  v.  Grant,  9  S.  D.  82,  68  N.  W. 
163. 

[e]  Action  on  Insurance  Policy  and 
on  Indemnity  Bonds  Distinguished. — A 
fire  insurance  ease,  though  it  is  neces- 
sary to  examine  Ijills  of  sale,  inven- 
tories and  accounts  consisting  of  twelve 
or  fifteen  hundred  items  to  ascertain 
the  amount  of  loss  is  not  referable. 
Andrus  v.  Home  Ins.  Co.,  73  Wis.  642, 
41  N.  W.  956,  3  L.  E.  A.  271,  distin- 
guishing Dane  v.  Dunning,  20  Wis.  210, 
and  Cairns  v.  O'Bleness,  40  Wis.  469, 
where  actions  on  treasurer 's  bonds  were 
held  to  be  referable  because  it  was 
absolutely  necessary  to  examine  the 
treasurer's  account  to  ascertain  fEe 
amount  of  deficiency,  and  such  exami- 
nation was  a  matter  directly  involved 
in  the  issue.  See  also  Brillion  Lumber 
Co.  V.  Barnard,  131  Wis.  284,  111  N. 
W.  483. 

79.  Druse  v.  Horter,  57  Wis.  644,  16 
N.  W.  14.  See  also  Faville  v.  Lloyd, 
140  Iowa  501,  118  N.  W.  871. 

80.  Hall  V.  Craige,  65  N.  C.  51. 

[a]  Mere  computation  of  interest 
on  complainant's  share  in  a  certain 
fund  does  not  require  a  reference. 
Chambers  v.  Wright,  52  Ala.  444. 

[b]  If  court  can  readily  ascertain 


from  the  evidence  the  net  amount  of 
a  fund  and  the  rule  for  its  distribution, 
there  is  no  need  for  delay  and  expense 
of  a  reference.  United  States  v. 
Groome,  13  App.  Cas.  (D.  C.)  460. 

As  to  what  constitutes  a  long  ac- 
count, see  infra,  IV,  F,  3. 

81.  Eoth  Tool  Co.  V.  "Champ  Spring 
Co.,  146  Mo.  App.  1,  123  S.  W.  513 
(action  for  damages  by  failure  to  fur- 
nish tenant  with  steam  and  power  to 
run  plant) ;  Tunison  v.  Snover,  56  N. 
J.  L.  41,  28  Atl.  310,  action  for  breach 
of  warranty  on  sale  of  fruit  trees,  the 
damage's  involving  value  of  crops  plain- 
tiff would  have  got  .and  comparison 
of  same  with  crops  produced  by  trees 
delivered. 

82.  Gainesville  v.  Jaudon,  145  Ga. 
299,  89  S.  B.  210,  engineer's  compen- 
sation based  on  percentage  of  cost. 
See  also  Andrus  v.  Home  Ins.  Co.,  73 
Wis.  642,  41  N.  W.  956;  Littlejohn  v. 
Eegents  of  University,  71  Wis.  437, 
37  N.  W.  346,  wh-ere  the  court  granted 
a  reference  in  an  action  to  recover 
the  balance  due  on  a  building  contract 
and  for  extra  work  and  materials,  since 
what  was  due  the  plaintiff  involved 
an  accounting  which  was  the  main  is- 
sue. 

83.  Eeed  v.  Young,  248  Mo.  606, 
154  S.  W.  766;  Cuming  v.  Whiting,  12 
Civ.  Proc.   (N.  Y.)  443. 

[a]  Defendant's  answer  having  set 
up  what  purported  to  he  a  settlement 
of  account  between  himself  and  plain- 
tiff's intestate,  there  is  no  issue  of  ac- 
counting involved.  Prick  v.  Kabaker, 
116  Iowa  494,  90  N.  W.  498. 

[b]  Where  one  party  claims  but  the 
other  denies  that  a  portion  of  the  ac- 
count has  been  adjusted,  the  whole  may 
be.  referred,  including  any  incidental 
settlements  of  portions  of  the  account. 
Smith  V.  Scully,  66  Kan.  139,  71  Pac. 
249. 
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of  the  term.**  The  case  may  be  referable  as  involving  an  aeeount 
though  one  party  may  have  kept  all  the  accounts  and  he  may  know 
their  precise  condition,*^  or  though  one  party  may  have  kept  account 
of  his  charges  and  the  other  party  of  his  payments.*^  An  "intricate 
account"  is  not  involved  merely  because  there  are  several  items.*' 
3.  What  Is  a  Long  Account,  —  A  "long  account"  has  been  said 
to  be  "  an  account  of  at  least  some  length, '  '**  but  the  words  ' '  examina- 
tion of  a  long  account"  mean  something  more  than  mere  formal  proof 
of  existence  of  a  long  account  and  imports  an  actual  contest  as  to 
the  correctness  of  certain  charges.*^  So  the  fact  that  it  may  become 
necessary  to  consider  various  items  of  services  rendered  does  not 
necessarily  involve  the  examination  of  a  long  account,®"  and  a  com- 
pulsory reference  cannot  be  ordered  unless  the  trial  of  the  issue  will 
necessitate  the  examination  of  a  long  account.^^  How  long  an  account 
must  be  to  satisfy  the  statute  is  very  much  a  matter  of  the  trial 
court's  judgment,*^  and  each  case  depends  on  its  own  facts.**    The 


84.  Eeed  v.  Young,  248  Mo.  606,  154 
S.  W.  766;  Dickinson  v.  Kitchell,  19 
Abb.  Pr.  (N.  Y.)  286. 

[a]  But  compare  Chicago  &  N.  W. 
By.  Co.  V.  Paist,  87  Wis.  360,  58  N.  W. 
744,  wherein  the  court  sayB  certain 
schedules  attached  to  the  co-nplaint 
"may  be  fairly  called  'accounts.'  The 
particularity  with  which  they  are 
stated  indicates  that  each  item  was 
put  down  at  the  time  it  occurred." 

[b]  Action  on  open  account  with 
bill  of  particulars  attached  to  com- 
plaint is  not  referable  where  the  only 
issue  raised  was  of  payment.  Bush  v. 
Murphy,  113  Ga.  345,  38  S.  E.  828. 

86.  SimmohB  v.  Morrison,  13  App. 
Cas.  (D.  G.)  161;  Chicago  &  N.  W. 
By.  Co.  V.  Faist,  87  Wis.  360,  58  N,  W. 
744,  holding  action  brought  for  demur- 
rage charges  referable,  the  account  hav- 
ing been  wholly  kept  by  the  railroad. 

86.  Lapham  v.  Kansas,  etc.  Co.,  87 
Kan.  65,  123  Pac.  863,  Ann.  Cas.  1913D, 
813. 

87.  Dempster  v.  Lansingh,  234  111. 
381,  84  S.  E.  1032. 

88.  Druse  v.  Horter,  57  Wis.  644,  16 
N.  W.  14. 

89.  Cassidy  v.  McFarland,  139  N.  Y. 
201,  34  N.  E.  893. 

90.  Feeter  v.  Aikenburgh,  147  N.  Y. 
237,  41  N.  E.  518. 

[a]  Action  by  attorneys  for  a  lump 
sum  for  professional  services  though 
accompanied  by  a  bill  of  particulars 
containing  a  great  number  of  items 
and  extending  over  forty-flve  pages  of 
printed  record  does  not  involve  "ex- 
amination of  a  long  account,"  as  the 
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questions  will  be  whether  the  plain- 
tiffs were  employed,  and  the  value  of 
their  services  to  be  determined  as  a 
single  charge,  or  by  ascertaining  the 
value  of  the  various  services  rendered. 
Pace  V.  Amend,  164  App.  Div.  206,  149 
N.  Y.  Supp.  736,  distinguishing  Lewis 
V.  Snook,  88  App.  Div.  343,  84  K.  Y. 
Supp.  634,  14  N.  Y.  Ann.  Cas.  56, 
aprmed  in  179  N,  Y.  519,  71  N.  B. 
1133,  where  it  was  necessary  to  de- 
termine separately  the  value  of  forty- 
five  different  items  of  services.  See 
also  Randall  v.  Sherman,  131  N.  Y. 
669,  30  N.  E.  589;  Blumberg  v. 
Schwarzstein,  160  N.  Y.  Supp.  1011. 

91.  Streat  v.  Bothschild,  12  Abb. 
N.  C.  383,  12  Daly  (N.  Y.)  95. 

92.  Brillion  Lumber  Co.  v.  Barnard, 
131  Wis.  284,  111  N.  W^483. 

93.  Salem  Traction  Co.  v.  Anson,  41 
Ore.  562,  67  Pac.  1015,  69  Pac.  675; 
Mitchel  V.  Oregon  Flax  Assn.,  38  Ore. 
503,  63  Pac.  881. 

[a]  Only  three  items  being  in  dis- 
pute there  is  no  long  account  involved. 
Watkins  Medical  Co.  v.  Hamm,  89  Kan. 
138,  130  Pac.  650. 

[b]  Where  price  of  ice  per  ton  dur- 
ing certain  months  less  a  stated  price 
for  switching  pars  were  the  only  items 
open  for  proof  there  was  no  "long 
account"  involved.  Creve  Coeur  Lake 
Ice    Co.    V.    Tamm,    138    Mo.    385,    39 

[c]  Mechanic's  lien  action  with  two 
claims  for  balance  of  the  contract  com- 
pensation, and  a  further  demand  for 
extras  does  not  involve  a  long  ac- 
count.    Mugler  V.  Castleton  H.  &  K. 
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rule  has  sometimes  been  stated  to  be  that  where  so  many  separate  and 
distinct  items  will  be  litigated  or  examined  that  a  jury  cannot  keep 
the  evidence  in  mind,  the  case  should  be  referred.^* 

V.  PROCEDURE  TO  OBTAIN  REFERENCE.  —  A.  What  Courts 
Mat  Order.^"  —  The  jurisdiction  of  particular  courts  to  compel  a 
reference  depends  upon  the  local  statutes.'^  As  a  general  rule  it 
depends  upon  jurisdiction  to  consider  the  case.^'  Where  an  appeal 
is  heard  only  on  exceptions  the  appellate  court  has  no  power  to 
order  a  reference.*^  A  reference  has  been  upheld  although  a  motion 
for  a  change  of  venue  was  pending,  when  the  motion  for  reference 
was  made.'^ 


Co.,  168  App.  Div.  492,  153  N.  Y.  Supp. 
1025. 

[d]  One  bill  containing  fifty  differ- 
ent items  delivered  at  the  same  time 
is  not  a  long  account.  Swift  v.  Wells, 
2  How.  Pr.  (N.  Y.)  79,  ciUd  with  ap- 
proval in  Cassidy  v.  McFarland,  139 
N.  Y.  201,  34  N.  E.  893. 

[e]  An  action  by  lawyers  for 
services  rendered  and  expenses  incuTred 
in  different  actions  in  various  courts 
and  in  different  localities  was  held  to 
involve  a  long  account  though  there 
were  but  forty-eight  items  in  the  com- 
plaint, one  of  which  was  a  general 
charge  covering  all  the  transactions. 
Lapham  v.  Kansas,  etc.  Co.,  87  Kan. 
65,  123  Pac.  863,  Ann.  Cas.  1913D, 
813. 

[f]  Where  there  were  only  twenty- 
six  items  the  court  said  "the  num- 
ber of  items  are  sufficient  to  make  a 
long  account."  Welsh  v.  Darragh,  52 
N.  Y.  590. 

[g]  An  account  with  two  hundred 
and  seventy-one  items  and  covering 
eight  and  one-half  pages  of  the  record 
is  "manifestly"  a  long  account.  Craig 
V.  McNichols  Furniture  Co.  (Mo. 
App.),  187  S.  W.  793. 

[h]  Where  there  were  numerous 
causes  of  action  and  various  counter- 
claims all  for  recovery  of  money  on 
contract,  involving  many  dealings  be- 
tween the  parties,  including  sales  of 
personal  property,  work  performed, 
services  rendered,  money  advanced,  paid 
out  and  expended  by  each  party  for 
the  other,  the  court  said  "if  there 
ever  was  a  case"  of  a  long  account 
this  was  one.  Smith  v.  Kunert,  17  N. 
D.  120,  115  N.  W.  76. 

94.  U.  S.— Craven  v.  Clark,  186  Fed. 
959.  N.  Y.— Spence  v.  Simis,  137  N.  Y. 
616,  33  N.  B.  554.  N.  D.— Smith  v. 
Kunert,  17  N.  D.  120,  ,115  N.  W.  76. 
Ore. — Salem  Traction  Co.  v.  Anson,  41 


Ore.  562,  67  Pac.  1015,  69  Pac,  675; 
Mitchel  V.  Oregon  Flax  Assn.,  38  Ore. 
503,  63  Pac.  881. 

95.  Reference  by  consent,  see  «upra, 
III. 

Reference  by  justice  court,  see"  18 
Standard  Peoc.  76. 

96.  See  the  statutes. 

[a]  The  power  of  the  legislature  to 
permit  the  court  to  appoint  a  referee 
to  do  out  of  court  what  the  court 
might  himself  be  authorized  to  do 
"seems  hardly  open  to  discussion." 
Matter  of  Davies,  168  N.  Y.  89,  61  N. 
E,  118,  56  L.  E.  A.  855. 

As  to  federal  courts,  see  the  title 
"United  States  Courts." 

97.  Fetters  v.  Scull,  1  Phila.  (Pa.) 
538  (involving  jurisdictional  amount 
claimed);  Wright  v.  Pate  (Tex.),  1 
S..  W.  661,  holding  that  the  statute 
gives  the  district  courts  power  to  order 
reference  without  limitation  as  to  the 
character  of  suits.  See  Cain  v.  Nichol- 
son, 77  N.  C.  411. 

[a]  At  an  extra  term  the  judge 
cannot  order  a  reference  as  to  a  cause 
not  on  the  calendar  of  the  regular  term, 
since  he  has  no  jurisdiction  over  the 
case.  Simms  v.  Phillips,  46  S.  C.  149, 
24  S.  E.  97. 

[b]  Probate  Court. — See  In  re  Es- 
tate of  Jarboe  v.  Jarboe,  227  Mo.  59, 
127  S.  W.  26,  holding  that  the  parties 
might  consent  to  a  reference,  but  leav- 
ing open  the  question  as  to  right  to 
compel  a  reference. 

98.  Wood  V.  Orser,  25  N.  Y.  348; 
Blandiug  v.  Sayles,  21  E.  I.  211,  42 
Atl.  872,  notwithstanding  the  word 
"court"  as  used  in  the  statute  seems 
broad  enough  to  include  appellate 
court. 

Reference  on  trial  de  novo,  see  infra, 
V,  B. 

99.  Elting  V.  Dayton,  i  N.  Y.  St. 
481,  the  practice  is  not  commendable 
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B.  Time  To  AtPLT  or  Order.  —  A  reference  should  not  be  ordered 
before  any  declaration  is  filed,^  nor  before  the  issues  are  determined,^ 
nor  while  a  good  plea  in  bar  is  undisposed  of.^  But  issue  having  been 
joined  the  order  of  reference  may  be  made  though  an  appeal  is  pend- 
ing from  an  order  refusing  to  transfer  the  cause  from  the  equity  to 
the  law  calendar.*  A  reference  should  not  be  ordered  to  enable  the 
complainant  to  sufficiently  make  out  a  case  in  which  a  reference  may 
be  ordered.^  The  court  may  order  a  reference  after  the  case  has  been 
continued.*  A  reference  to  state  an  account  may  be  ordered  pre- 
liminary to  the  jury  trial,'  but  the  reference  must  precede  the  ver- 
dict.*   If  issues  are  raised  the  determination  of  which  may  render 


but  the  court  had  jurisdiction  although 
both  motions  were  granted  at  the  same 
special  term. 

1.  Kerr  v.  Hicks,  131  N.  C.  90,  42 
S.  B.  532;  Cummin  v.  Wilson,  2  Watts 
(Pa.)   13. 

2.  XJ.  S. — Walker  v.  Kinnare,  76 
Fed.  101,  22  C.  C.  A.  75.  Ark.— Byrd 
V.  Belding,  18  Ark.  118.  Fla. — Owens 
V.  Ehodes,  10  Fla.  319.  Md.— Egerton 
V.  Eeilly,  1  Gill  &  J.  385.  N.  C— Kerr 
1).  Hieks,  131  N.  C.  90,  42  S.  B.  532. 
Teim. — Carey  v.  Williams,  1  Lea  51. 
W.  Va. — Neely  v.  Jones,  16  W.  'Va. 
625,  37  Am.  Rep.  794. 

[a]  Demurrer  pending  reference 
should  not  be  ordered.  Bitter  v.  Olive 
Branch,  1  Wend.   (N.  Y.)   35. 

[b]  After  ruling  on  demurrer  but 
before  subsequent  pleadings  filed  refer- 
ence should  not  be  ordered.  Penn  Lum- 
ber Co.  V.  McPherson,  133  N.  C.  287, 
45  S.  E.  577;  Holladay  v.  HoUaday, 
27  S.  C.  622,  3  S.  E.  80,  especially 
where  the  demurrer  was  appealed  from. 

[c]  Most  be  am  answer  flled|  or 
a  default  before  there  can  be  a  refer- 
ence.    Perret  v.  Keill,  15  La.  209. 

I  [d]  Time  to  answer  not  expired, 
reference  should  not  be  ordered. 
Cochran  v.  Thurber,  51  Hun  640,  4 
N.  Y.  Supp.  234. 

[e]  Answers  of  parties  brought  in 
on  order  need  not  be  filed  before  refer- 
ence can  be  ordered.  Sullivan  v. 
Latimer,  32  S.  C.  281,  10  S.  E.  1071, 
distinguishing  Holladay  v.  Holladay,  27 
S.  C.  622,  3  S.  E.  80,  and  Ex  parte 
Maurice,  24  8.  C.  173. 

.  [f]  While  defendant's  amended  an- 
swer has  not  been  served,  after  order 
permitting  such  amendment,  the  order 
for  reference  should  not  be  granted. 
Greene  v.  Washington,  105  S.  0.  137, 
89  S.  E.  649. 
[g]  Statement  of  Intention  to  amend 
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answer  is  not  sufficient  reason  for  de- 
nying reference.  Degener  v.  Under- 
wood, 25  Jones  &  S.  583,  7  N.  T.  Supp. 
681,  28  N.  Y.  St.  583. 

[h]  After  amendment  by  substitut- ' 
ing  a  new  cause  of  action  to  which 
defendant  has  not  answered  the  issues 
have  not  been  joined  and  no  order  of 
reference  can  be  made.  Kimbel  v. 
Mason,  61  Hun  337,  16  N.  Y.  Supp. 
72,  40  N.  Y.  St,  646. 

3.  Austin  V.  Stewart,  126  N.  C.  525, 
36  S.  E.  37;  Smith  v.  Goldsboro,  121 
N.  C.  350,  28  S.  E.  479,  citing  many 
cases. 

[a]  Statute  of  limitations  is  such  a 
plea  in  bar.  Garland  v.  Arrowood,  172 
N.  C.  591,  ,90  S.  E.  766;  Citizens'  Nat. 
Bank  v.  Gaston  Farmers'  U.  W.  Co., 
172  N.  C.  602,  90  S.  E.  698;  Woody 
V.  Brooks,  102  N.  C.  334,-  9  S.  E.  294. 

[b]  Title  by  adverse  possession  is 
good  plea  in  bar  within  this  rule. 
Duckworth  v.  Duckworth,  144  N.  C. 
620,  57  S.  E.  396. 

[c]  Flea  of  settlement  in  suit 
against  a  tax  collector  to  surcharge 
his  settlement  for  errors  specifically 
alleged,  is  not  a  plea  in  bar.  Comrs. 
of  Iredell  Co.  v.  White,  123  N.  0.  534, 
31  S.  E.  670. 

4.  Independent  Steam  F.  E.  Co.  v. 
Eichland  Lodge,  73  S.  C.  533,  53  S.  E. 
993,  the  only  effect  of  reversal  on 
appeal  would  be  to  nullify  the  order 
of  reference. 

5.  Reager's  Admr.  v.  Chappelear, 
104  Va.  14,  51  S.  E.  170,  he  must  first 
make  good  the  cKarges  of  his  bill 
showing  that  he  has  the  right  to  de- 
mand an  account. 

6.  Young  V.  Clute,  12  Nev,  31. 

7.  Craven  v.  Clark,  186  Fed.  959. 

8.  Stockman  v.  Michell,  120  Mich. 
293,  79  N.  W,  480,  it  was  not  proper 
to  compel  the  party  to  try  his  case 
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an  accounting  unnecessary,  they  should  first  be  tried  and  the  refer- 
ence ordered  only  when  it  is  found  an  accounting  is  necessary,'  and 
it  may  be  the  duty  of  the  court  to  determine  the  issues  affecting  the 
scope  of  the  accounting,  before  sending  to  a  referee.^"  The  making 
of  the  motion  should  not  be  delayed  until  the  trial  is  about  to  com- 
mence,^^  or  until  after  the  court  sitting  without  a  jury  has  entered 
upon  the  trial  of  the  cause.^^  Where  evidence  discloses  that  an  ac- 
counting may  be  necessary,  a^  party  claiming  to  be  surprised  thereby 
should  move  for  a  continuance,  instead  of  for  a  referenee.^^  After 
trial  by  jury  a  cause  brought  forward  for  review  should  not  be 
referred,"  but  on  a  trial  de  novo  on  appeal  a  reference  may  be 
ordered." 

Premature  Order.  —  That  a  reference  was  prematurely  ordered  is  not 
ground  for  reversal  if  from  the  whole  record  it  appears  a  reference 
was  proper.^^ 

C.  Notice  of  Application.  —  Reasonable  notice  should  be  given 
to  interested  parties  of  the  application  for  appointment  of  a  referee,^^ 


piecemeal  by  submitting  to  the  jury 
the  issue  as  to  whether  a  certain  con- 
tract existed  and  then  submitting  the 
matter  to  an  auditor  to  state  the  ac- 
count. 

9.  Malone  v.  St.  Peters  &  Paul's 
Church,  172  N.  Y.  269,  64  N,  E.  961. 

[a]  After  injunction  order  to  ascer- 
tain damages  should  not  be  made 
until  it  is  ascertained  that  the  party 
was  not  entitled  to  an  injunction. 
Avery  v.  Eyan,  74  Wis.  591,  43  N.  W. 
317. 

10.  Morris  Park  Estates  v.  Day,  168 
App.  Div.  43,  153  N.  Y.  Snpp.  737; 
following  Goodman  v.  Eoth,  135  App. 
Div.  515,  120  N.  Y.  Supp.  328. 

[a]  And  therefore  an  interlocutory 
decree  that  an  accounting  is  necessary 
may  be  required  before  the  order  for 
reference  can  be  made.  Post  v.  Van 
Siclen,  132  App.  Div.  796,  117  N.  Y. 
Supp.  554;  London  v.  Meryash,  132 
App.  Div.  323,  117  N.  Y.  Supp.  1. 

11.  McLendon  v.  Frost,  57  Ga.  448. 
[a]     Should    Be    Made    Before    the 

Jury  I8  Impanelled. — Peyton  v.  Ham- 
ilton-Brown Shoe  Co.,  167  N.  C.  280, 
83  S.  E.  487,  party  impliedly  waives 
trial  by  referee  by  consenting  to  trial 
fjy  jury. 

12.  Hunley  v.  Ingle,  88  Wash.  446, 
153  Pae.  313,  holding  that  the  prac- 
tice was  irregular  but  it  was  not  re- 
versible error  to  order  a.  reference 
where  that  would  have  been  proper  in 
the  first  instance,  and  the  referee's 
findings  would  be  merely  advisory. 

84 


13.  Kellogg  V.  Costello,  93  Wis.  232, 
67  N.   W.  24. 

14.  Stevens  v.  Eolfe,  56  N.  H.  183. 
Authority     of     appellate     court    to 

order  reference,  see  supra,  V,  A. 

15.  Schmidt  v.  Rose,  6  Mo.  App.  579, 
trial  de  novo  after  appeal  from  jus- 
tice. 

[a]  Where  a  cause  is  triable  de 
novo  both  in  the  superior  and  supreme 
court,  on  the  evidence  returned  by  the 
referee,  there  is  no  reversible  error  in 
ordering  the  reference  after  the  court 
has  partially  tried  the  cause.  Hunley 
V.  Ingle,  88  Wash,  446,  153  Pac.  313. 

16.  Dudley  v.  Barrett,  66  W.  Va. 
363,  66  S.  E.  507. 

[a]  Order  prematurely  Issued  before 
Injunction  dissolved  for  the  purpose  of 
ascertaining  the  damage  for  the  wrong- 
ful injunction,  will  not  be  reversed 
where  the  injunction  is  finally  dis- 
solved, since  that  would  only  compel 
the  trial  court  to  repeat  the  order  or 
in  some  other  way  assess  the  damages. 
Avery  v.  Eyan,  74  Wis.  591,  43  N.  W. 
317. 

17.  Sirman  v.  Barnard,  1  Harr. 
(Del.)  497  (holding  that  personal  no- 
tice to  party  is  necessary);  MicCoua 
V.  Eowley,  19  Wend.  (N.  Y.)  85,  party 
or  his  attorney  should  be  notified  un- 
less consent  appears. 

[a]  Attorney  general  Is  entitled  to 
notice  of  application  for  appointment 
of  referee  to  hear  and  determine  a 
claim  against  a  corporation  dissolved 
on  action  brought  in  the  name  of  the 

Vol.  xxn 


530 


REFERENCES 


but  it  seems  that  a  formal  written  notice  is  not  necessary  to  give  the 
court  jurisdiction  where  the  parties  are  in  court,^*  and  one  may  waive 
an  irregularity  in  the  notice  by  failure  to  object  within  a  reasonable 
time.^'  The  notice  should  state  the  name  of  the  referee  under  some 
statutes.^"  "Where  both  parties  move  for  a  reference,  preference  is 
to  be  given  to  the  one  who  first  moved.^^ 

D.  Application  for  Order.  —  In  the  absence  of  a  request  the  court 
is  not  bound  to  order  a  reference.^*  The  application  is  by  statute 
usually  required  to  be  in  writing.^^  A  petition  for  an  order  of  refer- 
ence should  state  that  there  has  been  no  previous  application.^* 

E.  Determination.  —  1.  Generally.  —  The  application  is  de- 
termined by  an  appropriate  order  either  granting  or  refusing  a 
reference.^" 

2.  Discretion  of  Court.  —  Whether  a  reference  will  be  ordered  in 
a  particular  case  is  generally  a  matter  resting  in  the  sound  dis- 
cretion of  the  court.^^    This  does  not  mean  that  the  court's  action 


people,  although  the  receiver  of  the 
corporation  had  consented  to  the  refer- 
ence. Eustace  v.  New  York  Bldg.  L. 
B.  Co.,  98  App.  Div.  97,  90  N.  Y.  Supp. 
784. 

[b]  Notice  may  be  given  nunc  pro 
tunc  to  one  whose  claim  was  filed  be- 
tween the  date  of  application  and  date 
of  the  order,  under  a  rule  providing 
that  all  who  have  filed  claims  prior 
to  entry  of  the  order  of  reference  are 
entitled  to  notice  of  the  application, 
Schieck  v.  Donohue,  44  Misc.  425,  90 
N.  Y.  Supp.  36,  34  Civ.  Proc.  24. 

18.  Ferguson  v.  Harrison,  34  S.  C. 
172,  13  S.  E.  332.  See  Brookshire  v. 
Farmers'  A.  Exch.,  71  S.  C.  451,  51 
S.  E.  442;  Nobles  v.  Hogg,  36  S.  C. 
322,  15  S.  E.  359,  where  the  court 
merely  called  upon  the  master  to  make 
certain  computations  at  the  conclusion 
of  the  case,  and  at  a  time  when  the 
attorney  should  have  been  present. 

19.  McCord  v.  Scott,  4  Watts  (Pa.) 
11. 

20.  See  the  statutes  and  Gott  v. 
Owen,  7  Hill  (N.  Y.)  155;  Lusher  v. 
Walton,  1  Caines  (N.  Y.)  149,  Golem. 
&  C.  Cas.  206;  Bedle  v.  Willett,  1 
Caines  (N.  Y.)  7. 

21.  Graham  v.  Wood,  1  Wend.  (N. 
Y.)  15,  the  practice  being  to  name 
three  referees  of  whom  the  opposite 
party  inay  strike  one,  leaving  two 
chosen  by  movant,  the  one  first  mov- 
ing has  the  naming  of  two  referees. 

22.  Wanser  v.  De  Nyse,  188  N.  Y. 
378,  80  N.  E.  1088,  117  Am.  St.  Eep. 
871. 
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Power  of  court  to  order  on  own 
motion,  see  supra,  II. 

23.  See  the  statutes  and  Barnett  v. 
Peck,  6  Vt.  456. 

24.  Walter  v.  McAllister  Co.,  33 
Misc.  562,  68  N.  Y.  Supp,  952.  But 
see  supra,  V,  F. 

25.  As  to  order  of  the  court,  see 
infra,  VI. 

26.  Ala. — Chambers  v.  Wright,  52 
Ala.  444.  Oal. — ^Emery  v.  Mason,  75 
Cal.  222,  16  Pac.  894,  involving  ac- 
count. D.  C. — United  States  v.  Groome, 
13  App.  Cas.  460.  Ga.— Martin  v. 
Foley,  82  Ga.  552,  9  S.  E.  532,  by 
statute  in  equity  cases.  111. — People 
V.  Williams,  55  111,  178.  La.— O'Don- 
nell  V.  Henry,  44  La.  Ann.  845,  11 
So.  245,  applied  to  appointment  of  ex- 
perts. Mass. — Pierce  v.  Thompson,  6 
Pick.  193,  involving  account.  Mich. 
Stoqkman  v.  Micl\ell,  120  Mich.  293,  79 
N.  W.  480.  Mo.— Fitzgerald  v.  Hay- 
ward,  50  Mo.  516,  followed  in  Bricker 
V.  Stone,  47  Mo.  App.  530,  holding  that 
the  statute  is  merely  directory.  N.  Y. 
Harrington  v.  Bruce,  84  N.  Y.  103; 
Brennan  v.  Gale,  56  App.  Div.  4,  67 
N.  Y.  Supp.  382  (involving  account); 
Harris  v.  Aktiebolaget  Separator,  51 
Hun  639,  4  N.  Y.  Supp.  126,  21  N.  Y. 
St.  104.  Pa.— Com.  V.  Archibald,  195 
Pa.  317,  46  Atl.  5;  In  re  Cheater  Co. 
Judges,  193  Pa.  251,  45  Atl.  1069; 
Bailey  «.  Wesoott,  6  Phila.  525,  in- 
volving account.  Wash. — Poultry  Pro- 
ducers' Union  v.  Williams,  58  Wash. 
64,  107  Pac.  1040,  137  Am.  St.  Eep. 
1038,  following  Lindley  v.  McGlauflin, 
57  Wash.   581,  107    Pae.    355.      Wis. 
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cannot  be  reviewed.^'^     But  it  does  follow  that  mandamus  will  not 
lie  to  control  the  court's  action.^^ 

3.  Notice  of.^*  —  Except  in  so  far  as  the  statute  may  require  it,^" 
one  who  has  been  served  with  notice  of  the  motion  for  appointment 
need  not  be  served  with  the  order  appointing  the  referee.^^ 

4.  Objections  and  Exceptions  to.  —  In  the  absence  of  a  statute 
providing  that  the  ruling  is  deemed  excepted  to,^^  the  order  of  ap- 
pointment must  be  excepted  to  or  objection  thereto  is  waived.^^  Ex- 
ception must  be  made  at  the  time  the  appointment  is  made,'*  and  it 


Hart  V.  Godkin,  122  Wis.  646,  100 
N.  W,  1057,  following  MeCormick  v. 
Ketchum,  51  Wis.  323,  8  N.  W.  208, 
and  holding  that  the  use  of  the  word 
"may"  in  the  statute  shqws  the  stat- 
ute is  only  permissive. 

[a]  The  chancellor  has  aU  the  pow- 
ers of  a  master  and  (1)  if  he  sees 
fit  to  discharge  them  himself  the  parties 
cannot  complain.  Wheeler  v.  Billings, 
72  Fed.  301,  18  C.  C.  A.  573.  So  (2) 
after  determining  defendant's  liability 
it  is  discretionary  with  the  court 
whether  it  will  appoint  a  master  to 
take  an  account.  Pepper  v.  Addieks, 
153  Fed.  383.  (3)  The  court  may 
itself  state  a  partnership  account  in- 
stead of  referring  to  the  master.  Mon- 
tanye  v.  Hatch,  34  111.  394. 

[b]  Accounts  however  complex  may 
be  adjusted  by  the  chancery  court 
without  reference.  Shipp  v.  Jameson, 
Litt.  Sel.  Cas.  (Ky.)  190. 

[c]  On  Motion  To  Remove  a  Ee- 
ceiver  for  Cause. — Farmers'  Loan  & 
Tr.  Co.  V.  Northern  Pac.  E.  Co.,  61 
Fed.  546. 

[d]  In  equity  after  submission  of 
issues  of  fact  to  a  jury  it  is  discre- 
tionary with  court  to  refuse  a  refer- 
ence. Fortune  v.  Watkins,  94  N.  C. 
304. 

27.  See  2  Standabd  Proc.  178;  Creve 
Coeur  Lake  Ice  Co.  v.  Tamm,  138  Mo. 
385,  39  S.  W.  791,  distinguishing  Fitz- 
gerald V.  Hayward,  50  Mo.  516. 

[a]  Abuse  of  discretion  might  be 
shown.  Hart  v.  Godkin,  122  Wis.  646, 
100  N.  W.  1057. 

[b]  If  the  merits  of  the  case  have 
'been  reached  there  will  be  no  reversal 
simply  because  the  trial  judge  saw  fit 
to  take  the  extra  labor  of  stating  the 
account.  Gray  v.  State,  95  Tenn.  317, 
32  S.  W.  201. 

[e]  Error  in  ordering  a  reference 
is  harmless  if  in  fact  no  reference  is 
had.  Eeager's  Admr.  v.  Chappelear, 
104  Va.  14,  51  S.  E.  170. 


Objections  and  exceptions,  see  infra, 
V,  B,  4. 

[d]  There  is  no  right  of  appeal 
from  an  interlocU'tory  order  of  reference 
made  to  enable  the  court  to  ascertain 
the  facts.  Sutton  v.  Sohonwald,  80 
N.  C.  20. 

28.  111.— People  v.  Williams,  55  111. 
178.  Mich. — Anti-Kalsomine  Co.  v.  Per- 
kins, 123  Mich.  658,  82  N.  W.  520. 
N.  J. — Ferris  v.  Munn,  22  N.  J.  L. 
161.  Pa.— Com.  v.  Archibald,  195  Pa. 
317,  46  Atl.  5;  In  re  Chester  Co.  Judges, 
193  Pa.  251,  45  Atl.  1069. 

See  generally  the  title  "Man- 
damus." 

29.  Serving  referee  with  formal 
notice  of  appointment,  see  infra,  IX, 
C. 

30.  See  the  statutes  and  Wilcox  v. 
Payne,  88  Pa.  154;  Finch  v.  Lamberton, 
62  Pa.  370;  Jackson  v.  Wilson,  7  Watts 
&  S.    (Pa.)    249. 

31.  Moffat  V.  Judd,  1  How.  Pr. 
(N.  Y.)  194.  See  also  Andrews  v. 
Elderkln,  24  Wis.  531,  the  parties  had 
stipulated  that  one  of  two  persons 
named  might  be  referee,  as  the  plain- 
tiff might  prefer.  The  defendant  was 
not  entitled  to  any  notice  of  which 
one  had  been  chosen  prior  to  the  notice 
to  appear. 

32.  See  the  statutes. 

33.  Walsh  V.  Tyler,  2  Ind.  Ter.  52, 
47  S.  W.  308  (must  be  preserved  in 
bill  of  exceptions  and  renewed  in  mo- 
tion for  new  trial);  State  ex  rel.  Kim- 
brell  V.  People's  Ice,  S.  &  F.  Co.,  246 
Mo.  168,  151  S.  W.  101,  must  be  filed 
at  term  when  referee  was  appointed. 

34.  Ind. — Walsh  v.  Tyler,  2  Ind.  Ter. 
52,  47  S.  W.  308.  Mo.— State  ex  r.el. 
Kimbrell  v.  People's  Ice,  S.  &  F.  Co., 
246  Mo.  168,  151  S.  W.  101.  N.  Y. 
Blun  V.  Mayer,  113  App.  Div.  242,  99 
N.  Y.  Supp.  22,  affirmed,  189  N.  Y. 
153,  81   N.  E.   780. 

[a]  The  record  and  order  of  refer- 
ence may  be  amended  nunc  pro  tunc 
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is  too  late  to  object  at  the  coming  in  of  the  report,^^  nor  can  objection 
to  the  form  of  the  order  be  raised  for  the  first  time  on  appeal.'"  One 
waives  his  exception  to  the  appointment  by  subsequently  requesting  a 
re-submission  to  the  master,'^  or  by  submitting  the  matter  to  the 
referee,'^  or,  it  has  been  held,  by  failing  to  appeal  from  an  appealable 
order  of  reference.'^ 

F.  Eenewal  of  Motion.  —  The  right  to  renew  the  motion  is  gov- 
erned by  the  general  rules  elsewhere  treated.*"  That  the  court  has 
once  decided  against  a  reference  does  not  make  the  matter  res  adjiidi- 
cata  upon  a  renewal  of  the  motion.*^ 

VI.  OBDER  OF  REFERENCE."  —  A.  Necessity.  —  The  power 
of  a  referee  is  derived  from  an  order  of  reference  properly  issued.*' 
But  after  a  stipulation  to  refer  the  mere  failure  to  enter  a  formal 


to  show  that  exceptions  were  takei^  to 
the  order.  Kerr  v,  Hicks,  131  N.  C. 
90,  42  S.  E.  532. 

[b]  Objection  must  be  made  to  the 
court  and  not  to  the  referee.  State 
ex  rel.  Kimbrell  v.  People's  lee,  S.  & 
F.   Co.,   246   Mo.   168,   151   S.   W.   101. 

35.  State  ex  rel.  Kimbrell  v.  Peo- 
ple's Ice,  S.  &  P.  Co.,  246  Mo.  168, 
151  S.  W.  101.  But  compare  Crutch- 
field  V.  Mutual  Gas  Light  Co.  (Tenn.), 
2  S.  W.  658,  holding  that  appointment 
might  be  set  aside  even  after  con- 
firmation of  the  report. 

[a]  But  where  the  right  (1)  to  dis- 
sent on  the  coming  in  of  the  report 
was  reserved  in  the  consent,  objection 
to  the  appointment  may  be  made. 
Paulison  v.  Halsey,  37  N.  J.  L.  205. 
See  also  Halsey  «,  Paulison,  36  N.  J. 
L.  406,  holding  (2)  that  the  proper 
place  to  enter  the  dissent  is  in  the 
circuit  minutes.  It  seems  this  entry 
may  be  made  at  any  time  during  the 
term  and  not  necessarily  on  the  same 
day  as  the  order.  Nugent  v.  Downing, 
10  N.  J.  L.  J.  143. 

[b]  Objection  that  referee  had  lost 
mental  vigor  cannot  be  raised  for  the 
first  time  on  the  coming  in  of  the  re- 
port. Van  Syckle  v.  Stewart,  10  Phila. 
(Pa.)  547,  31  Leg.  Int.  245. 

36.  Blun  V.  Mayer,  113  App.  Div. 
242,'  99  N.  Y.  Supp.  22,  afflrnted,  189 
N.  Y.  153,  81  N.  E.  780. 

[a]  Failure  of  order  to  require  wit- 
nesses to  sign  cannot  be  complained  of 
where  appellant  did  not  object  to  the 
introduction  of  evidence.  Copper  Eiver 
Min.  Co.  V.  MeClellan,  138  Fed.  333,  70 
C.  C.  A.  623. 

37.  Walsh  V.  Tyler,  2  Ind.  Ter.  52, 
47  S.  W.  308. 

38.  lU.— Keightley  v.  Glass,  275  111. 
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149,  113  N.  E.  951.  Ky.— See  Miller 
V.  Miller's  Admr.,  1  Ky.  Op.  174. 
N.  Y. — Atkinson  v.  Manks,  1  Cow.  691; 
Sweet  V.  Jacocks,  6  Paige  355,  31  Am. 
Dec.  252.  W.  Va. — Dewing  v.  Button, 
48  W.  Va.  576,  37  S.  E.  670. 

[a]  Waiver  of  objection  that  cause 
Is  mot  referable  occurs  where  the  court 
offered  to  set  aside  the  reference  but 
appellant  insisted  upon  a  decision  on 
the  report.  Stroup  v.  Bridger,  124 
Iowa  401,  100  N.  W,  113. 

39.  Kerr  v.  Hicks,  129  N.  C.  141,  39 
S.  E.  797. 

40.  See  20  Standard  Proc.  42. 

fa]  Order  refusing  does  not  reserve 
right  to  renew  by  recital  thereon  ' '  and 
will  leave  the  parties  where  they  were, 
and  they  can  thus  try  their  ease  where- 
ever  the  condition  of  the  equity  calen- 
dar in  Richmond  county  permits." 
Mugler  V.  Caatleton  H.  E.  Co.,  168 
App.  Div.  492,  153  N.  Y.  Supp.  1025. 

41.  Hart  v.  Godkin,  122  Wis.  646, 
100  N.  W.  1057,  the  circumstances  may 
have  changed  and  it  was  reversible 
error  to  refuse  to  even  consider  the 
matter  anew. 

Prior  decision  as  law  of  the  case,  see 
18  Standard  Proc.  808,  et  seq. 

42.  Constructlonf  and  scope  of  order 
as  showing  authority  of  referee,  see 
infra,  VII,  F. 

43.  Lazell  v.  Houghton,  32  Vt.  579, 
holding  that  the  referee  could  not  en- 
large hia  powers.  Compare  Bonner  v. 
McPhail,  31  Barb.  (N,  Y.)  106. 

[a]  The  appearance  of  the  parties 
and  going  to  trial  on  the  merits  will 
not  supply  the  place  of  an  order  of 
appointment.  Stone  v.  Merrill  43 
Wis.  72.  ' 

[b]  Where  there  was  neither  an 
application  for  an  order,  mor  an  order 
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order  has  been  held  not  to  affect  the  validity  of  the  judgment,**  and 
mere  delay  by  the  clerk  to  enter  the  order  does  not  affect  its 
validity.*'' 

B.  Formal  Eequisites.  —  The  order  of  reference  must  be  in  writ- 
ing,*^ but  it  is  sufficient  if  it  appears  in  the  minutes  of  the  court.*' 

C.  Contents.  —  The  statutes  sometimes  prescribe  what  the  order 
shall  contain;*^  but  a  substantial  compliance  is  all  that  is  required.** 
The  order  should  contain  a  recital  of  the  papers  upon  which  it  was 
granted,^''  but  if  the  court  is  one  of  general  jurisdiction,  need  not 
recite  the  facts  showing  jurisdiction  to  issue  the  order."^    The  order 


nor  any  appearance  of  the  party  be- 
fore the  referee,  he  was  clearly  without 
any  power  to  act.  Webster  v.  Powell, 
43  ria.  432,  30  So.  654. 

44.  Bewick  v.  Fletcher,  39  Mich. 
25. 

[a]  If  the  inteut  is  to  make  the 
reference  a  lule  of  court  it  is  sufficient 
to  uphold  the  judgment  though  the 
order  was  not  made.  Brendlinger  v. 
Yeagley,  53  Pa.  464,  distinguishing  Mc- 
Adams'  Exrs,  v.  Stillwell,  13  Pa.  90; 
Ford  V.  Keen,  13  Pa.  179,  and  Buck- 
man  V.  Davis,  28  Pa.  211,  from  Okison 
V.  Flickinger,  1  Watts  &  S.  257;  Gallup 
V.  Eeynolds,  8  Watts  (Pa.)  424,  and 
Stokely  v.  Eobinson,  34  Pa.  315;  but 
holding  in  the  case  at  bar  that  the  in- 
tent was  not  shown. 

45.  Oilman  i).  Vaughan,  44  Wis.  646, 
the  clerk  had  not  seen  the  order,  but 
it  was  not  claimed  to  have  been  ir- 
regularly issued.  The  reference  was 
by  stipulation. 

46.  Gerity  v.  Seeger  &  Guernsey  Co., 
163  N.  T.  119,  57  N.  E.  290;  Stone  v. 
Merrill,  43  Wis.  72.  See  20  Standard 
Peoc.  818. 

[a]  The  demand  must  be  annexed 
to  the  rule.  Inman  v.  Wheeler,  1  Pick. 
(Mass.)  504;  Skillings  v.  Coolidge,  14 
Mass.  43  (demand  signed  by  one  co- 
partner is  sufficient);  Humphry  v. 
Strong,  14  Mass.  262,  demand  in  party's 
handwriting  though  not  subscribed  is 
sufficient. 

47.  Me. — ^Billington  v.  Sprague,  22 
Me.  34.  N.  Y.— Gerity  v.  Seeger  & 
Guernsey  Co.,  163  N.  Y.  119,  57  N.  E. 
290.  Wis. — Stone  v.  Merrill,  43  Wis. 
72. 

48.  See  the  statutes  and  National, 
etc.  Assn.  v.  Alfree,  4  Boyce  (Del.) 
•248,   89   Atl.   55. 

49.  National,  etc.  Assn.  v.  Alfree,  4 
Boyce  (Del.)   248,  89  Atl.  55   (holding 


that  the  words  "three  indifferent  ref- 
erees" substantially  comply  with  the 
statutory  language  '.'three  judicious 
and  impartial  citizens");  Nicholas  v. 
Wolfersberger,  5  Serg.  &  E.  (Pa.)  167. 
The  statutory  form  "of  all  matters  in 
variance  in  the .  cause  between  the 
parties"  is  sufficiently  stated  "all 
matters  in  variance  between  the 
parties  in  the  cause."  If  the  sub- 
mission is  by  agreement  the  distinc- 
tion might  have  some  weight.  But  in 
references  under  the  act  the  parties 
could  not  submit  anything  uncon- 
nected with  the  cause.  See  also  Shoe- 
maker V.  Meyer,  4  Serg.  &  E.  (Pa.)  452. 
And  compare  Blanchard  v.  Snider,  28 
U.  C.  Q.  B.  210,  where  it  is  suggested 
that  the  court  would  amend  to  uphold 
the  rule  when  it  is  clear  only  mat- 
ters still  in  controversy  were  intended 
to  be  referred. 

[a]  Failure  to  conform  Is  waived 
by  not  being  questioned  in  the  trial 
court.  Butler  v.  Cornell,  148  111.  276, 
35  N.  B.  767.  See  also  Copper  Eiver 
Min.'  Co.  V.  McCIellan,  138  Fed.  333, 
70  C.  C.  A.  623. 

[b]  Order  must  not  require  attend- 
ance of  witnesses  beyond  what  the 
statutes  provide.  Equitable  Life  Assur. 
Co.  V.  Hardin,  166  Ky.  51,  178  S.  W. 
1155. 

50.  Henry  Huber  Co.  v.  Eogers,  142 
App.  Div.  642,  127  N.  T.  Supp.  329. 
The  order  could  not  issue  without  some 
showing  of  its  necessity  and  if  that 
appeared  from  the  pleadings,  admis- 
sions and  testimony  the  order  shoula 
specify  such  were  considered. 

51.  Cartee  v.  Spenee,  24  S.  C.  550. 
Compare  Dinsmore  v.  Smith,  17  Wis. 
20,  holding  that  the  written  consent 
is  not  part  of  the  record  and  it  will 
be  assumed  that  the  court  had  such 
before  it  when  it  made  the  order. 

Vol.  XXII 


334 


REFSRSNCES 


need  not  state  the  time  of  the  hearing,^^  nor  specifically  set  out  the 
various  statutory  duties  of  the  referees.^^  The  purpose  of  the  refer- 
ence should  be  distinctly  stated,^*  and  the  terms  thereof  should  be 
made  sufficiently  broad  to  do  complete  justice  to  all  parties.^®  The 
matters  submitted  must  appear  from  the  rule  or  order,°^  but  the 
amount  of  the  claims  need  not  be  recited.^'  The  order  is  not  af- 
fected by  the  fact  that  the  referee  was  not  properly  so  entitled  in 
the  order,'*  or  by  the  mere  naming  of  the  referees  in  different  sequence 
from  the  agreement  to  submit.'^ 

D.  Conditional  Order.  —  Terms  upon  which  the  reference  will  be 
granted  may  be  imposed/"  or  one  may  be  compelled  to  agree  to  a 
reference  or  proceed  to  trial.*^ 

E.  Modification  or  Amendment.^^  —  The  order  may  be  amended 
to  conform  to  the  intention  of  the  parties  and  the  court.^^    The  court 


52.  National,  etc.  Assn.  v.  Alfree,  4 
Boyce  (Del.)  248,  89  Atl.  55,  it  was 
shown  that  the  parties  appeared  at 
the   hearing. 

53.  Butler  v.  Cornell,  148  111.  276, 
35  N.  E.  767,  as  that  they  shall  reduce 
their  report  to  writing. 

54.  Mengas'  Appeal,  19  Pa.   221. 

55.  Adams  v.  Haskell,  6  Cal.  475. 
[a]    The  matter  must  not  be  so  split 

up  as  to  prevent  some  parties  from  be- 
ing beard,  notwithstanding  the  code  al- 
lowing a  reference  of  a  part  of  the 
facts.  Massachusetts  Bonding  &  Ins. 
Co.  V.  Eealty  Trust  Co.,  139  Ga.  180, 
77  S.  E.  86. 

56.  Fitzgerald  v.  Fitzgerald,  Hard. 
(Ky.)  227;  Barnett  v.  Peek,  6  Vt.  456, 
they  need  not  be  stated  with  the  par- 
ticularity of  a  pleading,  but  should  be 
sufficiently  specific  so  that  the  judg- 
ment will  be  a  bar. 

57.  Barnett  v.  Peck,  6  Vt.  456,  that 
is  determined  by  the  court  so  far  as 
it  is  a  jurisdictional  question  depend- 
ing  on   the  amount   in    controversy. 

That  demand  be  annexed  to  the  rule, 
see  supra,  VI,  B. 

58.  Buchon  v.  Eintoul,  70  N.  T.  1 
(calling  him  an  "auditor"  was  a  mere 
misnomer,  where  he  discharged  the 
functions  of  a  referee) ;  Howard  v. 
Hanson,  49  Wash.  314,  95  Pac.  265, 
treating  an  order"^  to  appear  before  a 
person  named  and  then  designated 
"court  commissioner"  as  an  order  to 
appear  before  said  person  as  referee. 

59.  Billington  v.  Sprague,  22  Me.  34, 
especially  where  the  parties  appeared 
and  took  part  in  the  reference  with- 
out objecting  to  the  clerk's  error. 

60.  Lon.don  &  L.  Fire  Ins.  Co.  «. 
British  American  Assur.  Co.,  54  L.  J. 
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Q.  B.  (Eng.)  302,  52  L.  T.  N.  S.  385; 
People  V.  McGinnis,  1  Park.  Crim.  (N. 
Y.)   387. 

[a]  Party  may  be  required  to  pro- 
duce books  and  papers  to  facilitate 
the  taking  of  the  reference.  Searle  v. 
Halstead  &  Co.,  67  Misc.  560,  124  N.  T. 
Supp.  811. 

61.  Copper  Eiver  Min.  Co.  v.  Me- 
Clellan,  138  Fed.  333,  70  C.  C.  A.  623, 
the  party  having  exercised  his  option, 
after  time  given  to  decide,  cannot  claim 
that  he  consented  to  the  reference 
under  duress. 

62.  Generally  as  to  control  of  court 
over  case  and  referee,  see  infra,  VIII. 

63.  Ala.— Prouty  v.  Alabama  G.  S. 
E.  Co.,  174  Ala.  404,  56  So.  980.  HI. 
Cooper  V.  Cooper,  164  111.  App.  515. 
Pa.— Elliot  V.  Elliot,  1  Dall.  379, 
1  L.  ed.  185,  clerical  mistake  in 
referee's  name  corrected.  R.  I.— De- 
lany  v.  Knight,  28  E.  I.  82,  65  Atl. 
607.  Eng.— Kendil  v.  Merrett,  18  C.  B. 
173,  2  Jur.  N.  S.  523,  25  L.  J.  C.  P. 
251,  4  Wkly.  Eep.  594,  86  E.  C.  L. 
173,  139  Eng.  Eeprint  1333.  Can. 
Blanchard  v.  Snider,  28  IT.  C.  O.  B. 
210. 

See  20  Standard  Peoc.  827. 

[a]  Omission  of  form  and  not  of 
substance  may  be  cured  by  amendment 
everything  having  been  done  as  would 
have  been  had  the  order  contained  the 
proper  directions.  Ames  v.  Danzilo, 
158  App.  Div.  232,  143  N.  Y.  Supp.  75. 

[b]  Erroneous  statement  that  re- 
port is  to  be  final,  when  the  agree- 
ment to  refer  did  not  so  provide,  may 
be  corrected.  Errol  v.  Bragg,  64  N  H 
21,  4  Atl.  388.  ^^' 

[c]  Order  not  dravm  in  terms  in- 
dicated by  the  court  may  be  amended 
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cannot  by  amendment  change  the  nature  of  the  order,**  nor  can  the 
court  enlarge  the  scope  of  the  reference  against  a  party's  objection;*" 
but  a  reviewing  court  on  setting  aside  a  judgment  which  ordered  a 
reference  may  enlarge  the  scope  of  the  reference.** 

The  amendment  may  be  made  while  the  matter  is  still  pending  be- 
fore the  referee,*^  but  is  also  permissible  after  report  is  filed.*^ 

P.     Setting  Aside.*^  —  Except  in  so  far  as  it  may  have  been  waived 

by  failure  to  object  or  except/"  the  general  rule  is  that  either  party 

,may  move  the  appointing  court  to  set  aside  the  order  of  reference,  for 

good  cause  shown,^^  but  a  direct  appeal  from  the  order  is  provided 


on  motion.    United  States  v.  Chuicb,  6 
Utah  9,  19,  21  Pac.  503-524. 

64.  Kerr  v.  Hicks,  129  N.  C.  141, 
39  S.  E.  797.  Compare  Delany  v. 
Knight,  28  E.  I.  82,  65  Atl.  607. 

[aj  So  if  the  leference  was  by  con- 
sent, the  court  could  not  by  order,  ^.nd 
without  consent  so  amend  as  to  make 
the  reference  compulsory.  But  this 
does  not  mean  the  court  could  not 
change  its  records  to  conform  to  the 
facts.  Kerr  v.  Hicks,  129  N.  C.  141, 
39  S.  E.  797. 

[b]  Becord  should  not  be  amended 
after  the  term  so  as  to  extend  the 
reference  beyond  the  natural  import 
of  the  minute,  upon  speculation  as  to 
what  may  have  been  intended  by  the 
parties  or  the  court.  Daniel  v.  Daniel's 
Admr.,  6  Dana  (Ky.)  98. 

65.  Lazell  v.  Houghton,  32  Vt.  579. 

[a]  The  referee  having  gone  beyond 
the  matter  submitted,  the  court  can- 
not cure  the  error  by  amending  after 
the  report  is  in.  Taylor  v.  Peterson,  1 
Idaho   513. 

[b]  Might  order  additional  testi- 
mony taken  so  long  as  scope  not  en- 
larged. Davidson  v.  Copeland,  69  S.  C. 
47,  48  S.  E.  33. 

Referee's  power  as  limited  by  the 
order,  see  infra,  VII,  P. 

66.  Union  Bank  of  Halifax  V. 
Dickie,  41  Can.  Sup.  Ct.  13. 

67.  United  States  v.  Church,  6  Utah 
9,  19,  21  Pae.  503-524. 

68.  Elliot  V.  Elliot,  1  Dall.  (Pa.) 
379,  1  L.  ed.  185;  Delany  v.  Knight, 
28  E.  I.  82,  65  Atl.  607. 

69.  Power  of  referee  to  set  aside  his 
own  appointment,  see  infra,.  VII,  F. 

Eight  to  delegate   his   powers>    see 
infra,  VII,  G. 
Bight  to  resign,  see  vnfva,  VII,  H. 

70.  See  supra,  V,  E,  4. 

71.  Dexter  v.  Young,  40  N.  H.  130; 
Seamans  v.  Pharo,  4  N.  J.  L.  123. 


[a]  In  an  equity  case  the  court 
having  refused  a  motion  to  set  aside 
the  reference,  but  referred  the  whole 
matter  to  another  referee,  no  prejudice 
appeared  of  which  appellant  could 
complain.  Hatch  v.  Judd,  23  Iowa 
499. 

[b]  Examples  of  good  cause,  see 
the  following:  U.  S. — The  Nineveh,  1 
Low.  400,  18  Fed.  Cas.  No.  10,276,  rule 
set  aside  where  one  of  three  arbitra- 
tors refused  to  act.  Ky. — Harmon  v. 
Stuart,  27  Ky.  L.  Eep.  101,  84  S.  W. 
524,  party  absent  from  state  did  not 
return  until  too  late  to  get  evidence 
before  referee.  N.  H. — Gray  v.  White 
Mts.  E.  Co.,  56  N.  H.  182,  statute 
amended  so  case  no  longer  referable. 
Pa. — Campbell  v.  Fayette,  127  Pa.  86, 
17  Atl.  882,  24  "Wkly.  N.  0.  107  (referee 
was  disqualified  to  act);  Hoffman  v. 
Locke,  19  Pa.  57,  should  be  set  aside 
before  arbitrators  actually  appointed, 
where  unfair  advantage  given  to  one 
party  by  the  rule.  Bng. — Brown  v. 
Girard,  19  L.  T.  N.  S.  324,  there  was 
no  need  for  a  reference,  the  moving 
party  admitting  the  amount,  and  leav- 
ing only  the  question  of  liability  to 
be  litigated. 

[c]  Matters  held  not  good  cause,  see 
Ga. — King  V.  Davidson,  69  Ga.  708, 
"misconstruction  of  the  order  of  ref- 
erance  by  the  referee."  The  proper 
remedy  in  such  a  case  would  be  to 
set  aside  the  award.  N.  Y. — Axt  v. 
Shankey,  55  Hun  610,  8  N.  Y.  Supp. 
803,  30  N.  Y.  St.  172,  5  Silv.  235,  that 
party  was  opposed  to  referee  and  so 
told  his  attorney.  Pa. — Lummis  v.  Big 
Sandy  Land  &  M.  Co.,  188  Pa.  27,  41 
Atl.  319,  that  party  was  without 
authority  to  act  is  not  ground  after 
the  reference  is  completed  and  report 
confirmed. 

[d]  One  cannot  proceed  to  trial  on 
the  merits  without  having  an  outstand- 
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by  statute  in  some  states/^  and  in  some  jurisdictions  a  distinction  is 
made  between  reference  by  compulsion  and  on  consent.'^  Also  if  the 
validity  of  the  agreement  to  submit  is  questioned,  the  proper  practice 
has  been  held  to  be  a  motion  to  strike  it  from  the  files.'*  The  court 
may  rescind  the  order  for  good  cause  appearing,  upon  its  own  motion,^' 
and  in  an  equity  case  may  discharge  its  order  appointing  auditors  to 
adjust  accounts,  without  any  cause.'"  Another  judge  than  the  one 
appointing  cannot  set  aside  the  order  on  the  coming  in  of  a  special 
report,"  but  on  trial  de  novo  on  appeal  the  order  of  reference  below 
is  vacated.'^ 

Whether  the  court  having  the  power  will  exercise  it  is  a  matter  for 
its  discretion.'^  There  must  be  a  notice  of  the  motion  to  set  aside.*" 
The  grounds  are  presented  by  affidavit  as  on  other  motions.*^  After 
revocation  a  new  order  of  reference  may  be  made.*" 

VII.  THE  REFEREE.  —  A.  Nature  of  Office.  —  The  referee  is 
an  officer  of  the  court,*^  but  only  for  a  specified  purpose,**  and 
though  he  exercises  judicial  powers  and  authority, *°  they  are  of  limited 
scope  and  jurisdiction.*"  So  he  is  not  usually  recognized  as  a  "judicial 
officer"  within  the  meaning  of  the  constitution.*'    Usually  the  referee 


ing  order  of  reference  reyoked.     Jack- 
son V.  Ives,  6  Hill  (N.  Y.)   260. 

72.  See  the  statutes  and  Levin  v. 
Berlin,  141  App.  Div.  119,  125  N.  Y. 
Supp.  761;  Hoffman  v.  McCloy,  38  Ont. 
L.  Eep.  446,  11  Ont.  W.  N.  324. 

73.  See  infra,  this  note. 

[aj  In  North  Carolina  the  general 
rule  is  that  except  by  consent  of  both 
parties  a  reference  by  consent  cannot 
be  set  aside.  Stevenson  v.  Felton,  99 
N.  C.  58,  5  S.  E.  399.  But  if  a  neces- 
sary party  has  not  given  his  consent 
the  rule  may  be  set  aside.  Lance  v. 
Eussell,  157  N.  C.  448,  73  S.  E.  151, 
and  if  the  reference  was  compulsory 
and  one  party  reserved  his  right  to  a 
jury  trial  the  rule  may  be  set  aside. 
Rogers  V.  Gennett  Lumb.  Co.,  154  N.  C. 
108,  69  S.  E.  788. 

74.  Herman  v.  Freeman,  8  Serg.  & 
R.  (Pa.)  9. 

75.  Dexter  v.  Young,  40  N.  H.  130. 

76.  Shipp  V.  Jameson,  Litt.  Sel.  Caa. 
(Ky.)  190. 

77.  In  re  Thomas,  35  Fed-.  337. 

78.  Lawson  v.  Bissell,  7  Ohio  St. 
129. 

79.  People  v.  Judge  of  Osceola  Cir. 
Ct.,  30  Mich.  99  (will  not  be  reviewed 
by  mandamus) :  Bushee  v.  Surles,  79  N. 
C.  51. 

80.  Tn  re  Eingler  &  Co.,  70  Misc. 
576,  127  N.  T.  Supp.  934;  Seamans  v. 
Pharo,  4  N.  J.  L.  123. 

81.  Seamans  v.  Pharo,  4  N.    J.    L. 
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123.    And  see  generally  the  title  "Mo- 
tions.'i 

82.  Green  v.  McCarter,  64  S.  C.  290, 
42  S.  E.  157,  the  case  stands  exactly  as 
if  no  order  had  beea  made. 

As  to  appointment  of  new  referee, 
see  infra,  VIII. 

83.  Fla. — Eobertson  v.  Wilson,  59 
Fla.  400,  51  S.  W.  849.  lU.— Mbrey  v. 
Warrier  Mower  Co.,  90  111.  307.  Mo. 
Jones  V.  Jones,  188  Mo.  App.  220,  175 
S.  W.  227.  Ore. — Bohlman  v.  CoflSn, 
4  Ore.  313.  S.  D. — Betts  v.  Letcher, 
1  S.  D.  182,  46  N.  W.  193.  Eng. 
In  re  Palmer,  Palmer  v.  Hardwick, 
63  L.  T.  N.  S.  302;  In  re  Leigh's  Es- 
tate, Eowcliffe  V.  Leigh,  46  L.  J.  Ob. 
60,  4   Ch.   D.   661,   25   Wkly.   Eep.   56. 

[a]  So  permission  to  sue  bim  for 
moneys  in  his  hands  as  referee.  Hig- 
gins  V.  Wright,  43  Barb.   (N.  Y.)  461. 

84.  Jones  i).  Jones,  188  Mo.  App. 
220,  175  S.  W.  227;  Betts  v.  Letcher, 
1  S.  D.  182,  46  N.  W.  193. 

Iiimltatlon  of  authority  by  scope  of 
order  appointing,  see  infra,  VII,  F. 

85.  Jones  v.  Jones,  188  Mo.  App. 
220,  175  S.  W.  227;  Matter  of  Hath- 
away, 71  N.  Y.  238. 

86.  Jones  v.  Jones,  188  Mo.  App. 
220,  175  S.  W.  227. 

87.  Ind.— Delaney  v.  Gubbins,  181 
Ind.  188,  104  N.  E.  13,  following 
Shoultz  v.  McPheeters,  79  Ind.  373. 
Mich. — Underwood  v.  McDuffee,  15 
Mich.   361,   93  Am.  Dee.  194,  holding 
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is  chosen  for  the  particular  matter  involved,'^  but  the  practice  in  soma 
jurisdictions  is  to  have  a  permanent  officer  by  whom  all  references 
are  heard.*^ 

B.  Number  op  Referees.  —  The  number  of  referees  is  fixed  by  the 
statute  in  some  jurisdictions,^"  iii  which  case  the  statutory  number 
must  be  appointed.*^  Where  the  number  permitted  by  statute  has 
been  appointed  that  number  cannot  be  changed  by  subsequent  order.'^ 

C.  Eligibility  or  Qualifications.^^  —  The  qualifications  of  the 
referee  may  be  prescribed  by  statute  or  rule  of  court,°*  and  a  refer- 
ence to  a  referee  who  has  not  the  statutory  qualifications  will  be  set 
aside.°^     In  every  case  the  referee  must  be  entirely  disinterested,"® 


that  "office"  as  the  term  is  used  in 
the  constitution  refers  only  to  such  as 
have  "some  degree  of  permanence." 
Mo. — State  ex  rel.  Wright  v.  McQuillin, 
252  Mo.  334,  158  S.  W.  652,  Ann.  Cas. 
1915A,  532,  46  L.  E.  A.  (N.  S.)  67. 
Okla.— Kelly  v.  West,  48  Okla.  274,  149 
Pac.  902. 

[a]  In  Floilda  under  the  constitu- 
tion and  statutes  the  referee  is  clothed 
with  all  the  powers  of  the  court  and 
is  a  judicial  officer.  Eobertson  v.  Wil- 
son, 59  Fla.  400,  51  So,  849. 

88.  See  infra,  "VII,  D. 

89.  See  the  statutes  and  Conn. 
Stebbins  v.  Waterhouse,  58  Conn.  370, 
20  Atl.  480.  Mich. — Heath  v.  Waters, 
40  Mich.  457.  S.  D. — Chapman  v.  Lips- 
comb, 15  S.  C.  470.  Can. — McClure  v. 
Brooke  Tp.,  5  Ont.  L.  Eep.  59,  1  Ont. 
Wkly.  Eep.  835,  reversing  4  Ont.  L. 
Eep.   97,   1   Ont.   Wkly.   Eep.   274. 

As  to  commissioneis,  see  16  Standard 
Pkoc.  608,  703,  et  seq. 

90.  See  the  statutes  and  111. — Chiek- 
ering-Chase  Bros.  Co.  v.  De  Voll,  55  111. 
App.  442.  La. — Barfield  v.  Hewlett,  6 
Mart.  N.  S.  78.  N.  J. — ^Pauli'son  v.  Hal- 
sey,  37  N.  J.  L.  205.  N.  Y.— Dodge 
V.  Waterbury,  8  Cow.  136. 

91.  Eathbone  V.  Lownsbury,  2  Wend. 
(N.  T.)  595. 

[a]  Cannot  appoint  two  with  power 
to  choose  the  third  required  by  statute. 
Dodge  V.  Waterbury,  8  Cow.  (N.  Y.) 
136. 

\h'l  Statute  cannot  be  evaded  by 
fictitious  names  nbr  by  the  arbitrator 
signing  for  all.  Chiekering-Chase  Bros. 
Co.  V.  De  Voll,  55  111.  App.  442. 

fcl  Cannot  Increase  the  Number. 
Paulison  v.  Halsey,  37  N.  J.  L.  205. 

rd]  Use  of  plural  in  the  statute 
does  not  compel  reference  to  more  than 
rne  whpre  the  wording  is  "referees  as 
aforesaid,"    and-  a   preceding   section 


provided  for  submission  "to  the  award 
or  umpirage  of  any  person  or  persons. ' ' 
Eeading  Industrial  Mfg.  Co.  v.  Graeff, 
64  Pa.  395. 

92.  Barfield  v.  Hewlett,  6  Mart.  (N. 
S.)  La.  78;  Devlin  v.  Mayor,  63  How. 
Pr.  (N.  Y.)  206,  reversing  62  How.  Pr. 
260.  The  statute  permitted  reference 
to  one  or  to  three.  After  reference  to 
one,  the  number  could  not  be  increased 
to  three  by  a  subsequent  order. 

93.  Disqualification  as  ground  for 
removal  and  procedure  thereupon,  see 
infra,  VIII,  B. 

94.  See  the  statutes  and  rules,  and 
also  Matter  of  Higley  v.  Novark,  145 
App.  Div.  7,  129  N.  Y.  Supp.  759 
(rule  of  court  requires  appointment  of 
attorney  at  law);  Campbell  v.  Fayette, 
127  Pa.  86,  17  Atl.  882,  24  Wkly.  N. 
C.  107. 

95.  Campbell  v.  Fayette,  127  Pa.  86, 
17  Atl.  882,  24  Wkly.  N.  C.  107. 

96.  Story  v.  De  Armond,  179  111. 
510,  53  N.  E.  990,  affirming  77  111. 
App.  74;  Holt  v.  Holt,  23  Okla.  639, 
102  Pac.  187. 

[a]  An  attorney  is  not  disqualified 
merely  because  (1)  he  is  interested  in 
the  legal  points  which  may  arise, 
owing  to  his  having  an  action  pend- 
ing involving  substantially  the  same 
facts  and  legal  questions  (Holt  v.  Holt, 
23  Okla.  639,  102  Pac.  187),  nor  (2) 
because  the  suit  is  for  the  recovery 
for  professional  services  by  another  at- 
torney. Carr  v.  Bardell,  22  Hun  (N. 
Y.)  130.  Compare  Flanders  v.  Odell, 
2  Hun  (N.  Y.)  664,  which  suggests 
it   may  not  be  proper  in   some   cases. 

[b]  To  refer  to  the  attorney  of 
record  of  a  party  would  be  as  improper 
as  to  refer  to  the  party  himself. 
Eason  v.  Billups,  65  N.  C.  216. 

[el  Question  Is  Not  Whether  He 
Has  Been,  But  Whether  He  Might  Be 
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and  must  not  be  biased  or  prejudiced  against  either  party,''  That 
another  proceeding  is  pending  before  the  same  referee  is  not  ground 
for  refusing  to  appoint  him.**  Except  by  consent  of  the  parti  r-?  the 
judge  cannot  himself  act  as  referee,**  and  some  cases  have  hel  1  that 
it  cannot  be  done  even  with  the  party's  consent,^  but  where  the  judge 


Influenced.  —  So  it  was  improper  for 
each  of  two  attorneys  in  different  ac- 
tions to  have  the  cause  of  the  client 
of  the  other  in  his  hands  to  decide 
as  referee.  Carroll  v.  Lufkins,  29  Hun 
(N.  Y.)  17. 

[d]  ReTeree's  High  Character  Does 
Not  Change  Kule. — So  one  who  was 
attorney  of  one  party  in  another  mat- 
ter is  not  competent  to  act.  Fortunato 
V.  New  York,  81  App.  Div.  271,  52  N. 
Y.  Supp.  872. 

[e]  One  who  holds  an  unsatisfied 
judgment  against  a  debtor  should  not 
be  appointed  referee  in  ■  supplemental 
proceedings.  Matter  of  Higley  v.  No- 
vark,  145  App.  Div.  7,  129  N.  Y.  Supp. 
759. 

97.  Klein  v.  Continental  Ins.  Co., 
62  Hun  341,  17  N.  Y.  Supp.  218,  42 
N.  Y.  St.  207  (referee  who  had  tried 
seventeen  suits  against  the  same  com- 
pany was  not  necessarily  biased  where 
a  new  trial  was  granted  for  newly 
discovered  evidence) ;  Billings  v.  Van- 
derbeck,  15  How.  Pr.  (N.  Y.)  295  (the 
referee  might  again  consider  the  same 
case  after  his  finding  had  been  re- 
versed on  question  of  law  alone,  though 
the  court  says  the  rule  might  be  dif- 
ferent where  the  new  trial  was  granted 
because  the  finding  was  against  the 
weight  of  the  evidence) ;  Clark  v.  Clark, 
7  Rob.  (N.  Y.)  62"  (the  mere  fact  that 
the  referee  had  in  a  previous  action 
for  divorce  found  one  party  guilty  of 
adultery  would  not  of  itself  show  that 
the  referee  was  biased);  Matter  of 
Bliss,  39  Hun  (N.  Y.)  594  (improper 
to  refer  to  the  referee,  who  had  al- 
ready found  the  adultery  of  the  wife, 
the  question  as  to  her  being  a  fit  per- 
son to  have  custody  of  her  child) ; 
Caldwell  v.  Mutual  Reserve  'P.  L.  Assn., 
30  Misc.  510,  63  N.'  Y.  -Supp.  841. 

[a]  Suggesting  a  settlement  to  one 
party  in  absence  of  other,  savors  of 
prejudice  and  bias  and  the  report 
should  be  set  aside.  Livermore  v. 
Bainbridge,  14  Abb.  Pr.  N.  S.  (JN.  Y.) 
227,  47  How.   Pr.   350. 

[h}  Statement  of  opinion  as  to  the 
merits  before  hearing  shows  such 
prejudice  that  the  report  would  be  in- 
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validated,     or     the     rule     discharged. 
Bowen  v.  Steere,  6  R.  I.  251, 

[c]  One  Vho  had  made  a  general 
audJ'^  of  the  plaintiff's  books  several 
years  before  the  reference  is  not  dis- 
qualified. It  did  not  appear  that  he 
was  influenced  thereby.  National  Bldg., 
etc.  Assn.  v.  Alfree,  4  Boyce  (Del.) 
248,  89  Atl.  55. 

[d]  That  the  referee  had  brought 
an  actiou  for  fees  against  another 
party  whose  attorneys  were  plaintiff's 
attorneys  is  no  disqualification.  Gold- 
berger  v.  Manhattan  Ry.  Co.,  3  Mise. 
441,  23  N.  Y.  Supp.  176,  52  N.  Y.  St. 
320. 

98.  Matter  of  Atkinson,  46  Hun 
680,  12  N.  Y.  St.  570. 

99.  Wo^'ord  v.  Fisher,  48  Ore.  479, 
84  Pae.  850,  87  Pac.  530,  7  L.  E.  A. 
(N.  S.)  991. 

[a,]  Subsequent  election  does  not 
avoid  his  report  filed  in  good  faith, 
though  the  code  expressly  forbids 
judges  from  sitting  as  referee  in  any 
action  in  the  court  of  which  he  is 
judge  or  justice.  The  statute  reads 
"and  not  already  referred."  Stack  v. 
Haigler,  90  S.  C.  319,  73  S.  E.  354. 

[b]  Assistant  to  the  surrogate  can- 
not be  appointed  in  the  surrogate's 
court.  In  re  Shipman  's  Estate,  5  N.  Y. 
Supp.  559,  22  Abb.  N.  C.  289,  1  Con. 
Sur.  256,  22  N.  Y.  St.  35B. 

[c]  The  justice  and  two  witnesses 
may  act  by  consent.  Temple  v.  Myers, 
16  Pa.  Co.  Ct.  232. 

1.  Mich. — Woodin  v.  Phoenix,  41 
Mich.  655,  2  N.  W.  923,  the  theory  is 
that  the  functions  of  the  two  of&ces 
are  incompatible.  The  referee  first  de- 
termines the  matter  and  the  judge  then 
revises  his  findings.  N.  H. — Drew  v. 
Mulikin,  5  N.  H.  153.  N".  J.— Rogers 
V.  Woodmausie,  3  N.  J.  L.  954;  Little 
V.  Silverthorne,  3  N.  J.  L.  680;  Crane 
V.  Hand,  3  N.  J,  L.  9.  Wis.— Hills  v. 
Passage,  21  Wis.  294,  overruling  so  much 
of  Dinsmore  v.  Smith,  17  Wis.  20,  as 
is  to  the  contrary,  and  holding  that 
the  practice  is  against  public  policy 
in  so  far  as  the  judge  fis  referee  may 
receive  fees. 
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is  from  another  circuit  he  may  act  as  referee.^  The  clerk  of  the  court 
may  be  appointed.'  A  woman,  either  married  or  single,  may  be  ap- 
pointed.* The  referee  need  not  reside  in  the  county  in  which  the 
venue  is  laid.° 

After  appointment  a  referee  may  become  disqualified  to  act." 
Disqualification  is  waived    where  one  proceeds  with  the  reference  hav- 
ing knowledge  thereof.' 

D.  Selection.  —  Under  some  statutes  a  referee  is  not  appointed 
of  course  merely  because  he  has  been  agreed  upon  by  the  parties,* 
but  under  other  statutes  even  where  the  court  appoints  a  referee  on 
its  own  motion  the  parties  must  be  given  an  opportunity  to  agree 
upon  the  referee,^  and  where  the  reference  is  by  consent  the  better 
practice  seems  to  be  to  appoint  the  person  agreed  upon.^"  The  referee 
should  be  selected  with  regard  to  his  qualifications  for  the  trial  of 
the  issues  presented.^'^  Where  the  regular  commissioner  cannot  act 
the  court  may  appoint  any  suitable  person.^^    The  referee  need  not 


2.  Andrews  v.  Elderkin,  24  Wis. 
531,  at  least  by  consent. 

3.  Standfast  v.  Crotty,  13  N.  T. 
Supp.  584,  holding  that  a  code  pro- 
viaion  prohibiting  his  appointment  is 
unconstitutional. 

4.  Evans  v.  Ives,  1  Kulp  (Pa.)  461, 
15  Phila.  635,  suggesting  that  the 
theory  she  cannot  act  because  she  could 
not  be  a  judge  at  common  law  is  based 
on  a  false  premise. 

5.  O'Brien  v.  Catskill  M.  K.  Co.,  32 
Hun  (N.  Y.)  636. 

But  compare  Sherwood  v.  Tremper, 
11  Johns.  (N.  Y.)  406,  which  holds  that 
the  referee  should  be  a  resident  in 
analogy  to  jurors.  See  to  same  effect, 
Chubb  V.  Berry,  7  Wend.   (N.  Y.)   483. 

6.  In  re  Nestell,  72  Misc.  331,  131 
N.  Y.  Supp.  193,  where  he  was  ap- 
pointed judge.  See  also  Heerdegen  v. 
Loreeh,  17  App.  Div.  515,  45  N.  Y. 
Supp.  585;  Countryman  v.  Norton,  21 
Hun  17. 

7.  111.— Story  v.  De  Armond,  179 
111.  510,  53  N.  E.  990,  afflrming  77 
ni.  App.  74.  N.  Y.— Carroll  v.  Luf- 
kins,  29  Hun  17;  Perry  ».  Moore,  2  E. 
D.  Smith  32,  3  Code  Eep.  221;  Eich- 
berg  V.  Wickham,  21  N.  Y.  Supp.  647. 
N.  C— Bason  v.  Billups,  65  N.  C.  216; 
Allison  V.  Bryson,  65  N.  C.  44. 

[a]  Especially  where  matter  was 
called  to  the  attention  of  party's  coun- 
sel who  mentioned  it  to  the  referee  but 
said  he  would  not  object  on  that 
ground.  Fleck  v.  Cohn,  131  App.  Div. 
248,  115  N,  T.  Supp.  652. 


[b]  Knowledge  of  irregular  practice 
of  receiving  fees  in  advance  from  the 
party  who  would  ultimately  be  charged 
therewith  without  regard  to  the  amount 
of  recovery,  waives  any  disqualifica- 
tion arising  therefrom.  Goldberger  v. 
Manhattan  Ey.  Co.,  3  Misc.  441,  23 
N.  Y.  Supp.  176,  52  N.  Y.  St.  320. 

Necessity  of  objecting  to  selection 
at  earliest  opportunity,  see  infra,  VII, 
D. 

8.  Eallon  v.  Egberts  W.  M.  Co.,  24 
Misc.  304,  53  N.  Y.  Supp.  672,  affirmed 
in  46  App.  Div.  630,  61  N.  Y.  Supp. 
1136,  construing  Code  Civ.  Proc,  §1012, 
which  so  provides  as  to  references  in 
ma:trimonial  actions;  in  actions  for  dis- 
solution of  corporation,  etc.,  and  in 
actions  wherein  an  infant  is  a  party. 
See  also  Pratt  v.  Pratt,  2  App.  Div. 
534,  38  N.  Y.  Supp.  26;  Ives  v.  Ives, 
80  Hun  136,  29  N.  Y.  Supp.  1053, 
61  N.  Y.  St.  657;  Hick's  Estate,  19 
Pa.  Dist.  410,  holding  unconstitutional 
a  statute  which  provided  that  the  court 
must  appoint  the  persons  suggested  by 
the  parties. 

9.  Vette  V,  Geist,  155  Mo.  27,  55 
S.  W.  871;  Sanguinett  v.  Webster,  153 
Mo.  343,  54  S.  W.  563;  State  v.  John- 
son, 132  Mo.  105,  33  S.   W.   781. 

10.  Billings  V.  Vanderbeck,  15  How. 
Pr.  (N.  Y.)  295. 

11.  Eyan  v.  Atlantic  Mut.  Ins.  Co., 
50  How.  Pr.  321,  affirrned  in  66  N.  Y. 
628. 

12.  Heath  v.  Waters,  40  Mich.  457. 
As  to   commissioners,  see    the    title 

<•  Judicial  OfflQers.^ 
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be  formally  re-appointed  from  term  to  term  on  continuance.^'  Where 
the  statute  for  reasons  of  public  policy  provides  that  the  court  must 
appoint  the  referee,  a  reference  to  one  not  so  appointed  is  void.^* 
Objection  is  waived  to  the  appointment  of  a  particular  referee,  by 
failure  to  object  at  the  earliest  opportunity.^^ 

E.  Oath  and  Bond.  —  The  statutes  of  many  states  require  that 
the  referee  be  sworn,^*  but  in  the  absence  of  such  statute  this  is  not 
necessary.^'  A  substantial  compliance  with  the  statute  is  all  that  is 
required  as  to  form  of  the  oath,^*  and  it  seems  that  the  oath  pre- 
scribed by  the  constitution  for  public  officers  generally  need  Hot  be 
taken.^^  The  oath  may  be  administere(d  by  any  officer  authorized  to 
administer  an  oath.^"     The  oath  should  be  taken  before  the  referee 


13.  Shaler,  etc.  Co.  v.  Campbell,  53 
Conn.  327,  2  Atl.  755. 

14.  Fallon  v.  Egberts  W.  M.  Co.,  21 
Misc.  304,  53  N.  Y.  Supp.  672,  aprmed 
in  46  App.  Div.  630,  61  N.  Y.  Supp. 
1136;  Pratt  v.  Pratt,  2  App.  Div.  534, 
38  N,  Y.  Supp.  26,  74  N.  Y.  St.  454, 
3  N.  Y.  Ann.  Cas.  140;  Ire's  v.  Ives, 
80  Hun  136,  29  N.  Y.  Supp.  1053,  61 
N.  Y.  St.  657. 

15.  Ind. — Pitta  v.  Langsdale,  32  Ind. 
218.  Mo.— Vette  v.  Geist,  155  Mo.  27, 
55  S.  W.  871.  N.  H.— Burnham  v. 
GofEstown,  50  N.  H.  560. 

[a]  Bight  to  select  by  agreement 
is  waived  by  failure  to  raise  question 
at  earliest  opportunity.  Vette  v.  Geist, 
155  Mo.  27,  55  S.  W.  871.  So  where 
the  referee  resigned  and  opportunity 
was  then  given  the  parties  to  agree 
they  cannot  object  to  his  reappoint- 
ment on  their  failure  to  agree.  San- 
guinett  V,  Webster,  153  Mo.  343,  54 
S.  W.  563. 

16.  See  the  statutes  and  U.  S. 
Thompson  v.  Smith,  2  Bond.  320,  23 
Ted.  Cas.  No.  13,976.  Del. — Kinney  v. 
Short,  2  Harr.  357.  lU.— Story  v.  De 
Armond,  179  111.  510,  53  N.  E.  990 
(affirming  77  111.  App.  74) ;  Pardridge 
V.  Eyan,  184  111.  247,  25  N.  E.  627. 
Ind. — See  Daggy  v.  Cronnelly,  20  Ind. 
474,  if  the  parties  require  it.  la. 
MeConkey  v.  Pendleton,  156  Iowa  744, 
137  N.  W.  1038;  Tomlinson  v.  Ham- 
mond, 8  Iowa  40.  La. — ^Locke  &  Co. 
V.  Dakin,  15  La.  423;  Nott  v.  Daunoy, 
2  Mart.  (N.  S.)  1.  Md.— Walker  v. 
House,  4  Md.  Ch.  39.  Minn.— Young 
V.  Young,  18  Minn.  90.  Mo. — ^Pullis 
V.  Somerville,  218  Mo.  624,  117  S.  W. 
736;  Bissell  v.  Warde,  129  Mo.  439,  31 
S.  W.  928.  NT.  J.— Inslee  v.  Plagg, 
26  N.  J,  L.  368,  69  Am.  Dec.  580; 
Swayze  v.  Eibble,  3  N.  J.  L.  660.    N.  Y. 
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Browning  v.  Marvin,  5  Abb.  N.  C.  285; 
Exchange  Eire  Ins.  Co.  v.  Early,  54 
How.  Pr.  279,  4  Abb.  N.  C.  78.  Okla. 
Kelly  V.  West,  48  Olka.  274,  149  Pac. 
902;  Province  v.  Lovi,  4  Okla.  672, 
47  Pac.  476.  Pa. — Temple  v.  Myers, 
16  Pa.  Co.  Ct.  232.  S.  C— State  v. 
Toomer,  7  Rich.  L.  216. 

17.  Cal. — Sloan  v.  Smith,  3  Cal.  406. 
Mich. — Underwood  v.  McDuffee,  15 
Mich.  361,  93  Am,  Dee.  194.  Misa. 
Benoit  v.  Brill,  24  Miss.  83. 

[a]  Though  clothed  with  the  powers 
and  duties  of  a  commissioner  who  must 
be  sworn,  a  referee  appointed  by  con- 
sent of  the  parties  need  not  be  sworn. 
Bradstreet  v.  Erskine,  50  Me.  407. 

[b]  Not  Implied  Though  Statute 
Eequires  In  a  Specified  Class  of  Cases. 
McGowan  v.  Newman,  54  How.  Pr.  (N. 
Y.)  458,  4  Abb.  N.  C.  80. 

[c]  In  Illinois  referees  need  not  be 
sworn  though  arbitrators  must  be. 
Story  V.  De  Armond,  179  HI.  510,  53 
N.  E.  990,  affirming  77  III.  App.  74. 
Compare  Pardridge  v.  Ryan,  134  HI. 
247,  25  N.  E.  627,  holding  that  auditors, 
after  judgment  that  party  account, 
must  be  "sworn. 

18.  Kelly  v.  West,  48  Okla.  274,  149 
Pac.  902;-  Province  v.  Lovi,  4  Okla.  672, 

47  Pac.  476. 

19.  Underwood  v.  McDuffee,  15  Mich. 
361,  93  Am.  Dec.  194;   Kelly  v.  West, 

48  Okla.  274,  149  Pac.  902. 

20.  Pullis  V.  Somerville,  218  Mo. 
624,  117  S.  W.  736. 

fa]  Oath  before  a  justice  of  the 
peace  held  sufficient  though  strictly  it 
should  have  been  in  open  court  or  be- 
fore one  of  the  judges.  Nott  v.  Daunoy. 
2  Mart.  La.  (N.  S.)  1.  ' 

rb]  Under  statute  providing  one 
arbitrator  should  swear  the  others  the 
oath  may  be  administered  to   all  the 
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enters  upon  his  duties,^'^  and  tinder  some  statutes  it  must  be  filed  with 
the  clerk.^"  "When  an  oath  is  required  the  taking  thereof  is  not  a 
jurisdictional  prerequisite  to  the  power  of  the  referee  to  proceed  with 
his  duties  -^^  and  by  the  weight  of  authority  the  oath  may  be  waived,^* 
either  expressly,^^  or  by  the  failure  of  the  parties  to  raise  the  question 
when  they  appear  before  the  referee.^*  By  the  weight  of  authority, 
if  the  record  is  silent  the  presumption  is  that  the  referee  took  the 
oath  as  prescribed  by  law,^'  but  some  courts  hold  that  the  record 
must  show  the  oath  was  taken.^*  The  recital  in  the  referee's  report 
that  he  qualified  is  at  least  prima  facie  evidence  that  he  was  sworn,^' 
but  in  the  absence  of  such  recital  the  fact  may  be  shown  by  other 
evidence.*"    The  proper  remedy  when  the  auditor  is  not  sworn  is  to 


arbitrators  at  their  request  by  an  at- 
torney at  law.  Super  v.  Mxiuger,  1  Leg. 
Eee.  (Pa.)  125. 

[c]  Taking  before  unauthorized  per- 
son is  walTed  if  not  objected  to,  at 
the  time.  Hill  v.  Taylor,  15  Wis. 
190. 

21.  Loeke  &  Co.  v.  Dakin,  15  La. 
423,  but  the  court  said  that  it  would 
be  disposed  to  consider  it  sufficient  if 
taken  at  any  time  before  the  report 
was  signed.  And  see  ateo  Nott  v. 
Daunoy,  2  Mart.  (N.  8.)  1,  where  a 
report  of  experts  was  considered  suffi- 
cient though  the  oath  was  merely  ap- 
pended to  the  written  report. 

22.  PuUis  V.  Somerville,  218  Mo. 
624,  117  S.  W.  736. 

[a]  Beqnirem^nt  that  It  be  filed 
with  the  report  Is  directory  and  evi- 
dence may  be  given  that  it  was  made 
but  lost.  Sears  v.  Sellew,  28  Iowa 
501. 

23.  Pardridge  v.  Eyan,  134  111.  247, 
25  N.  E.  627;  People  v.  McGinnis,  1 
Park.  Crim.  (N.  Y.)  387.  But  see 
Inslee  v,  Flagg,  26  N.  J.  L.  368,  69 
Am.  Dee.  580. 

24.  Pardridge  v.  Eyan,  134  Hi;  247, 
25  N.  E.   627. 

25.  Browning  v.  Marvin,  5  Abb. 
N.  C.  285  (should  be  by  stipulation 
of  parties  entered  in  the  minutes); 
Hill  V.  Taylor,  15  Wis.  190. 

[a]  Some  statutes  so  provide,  see 
Graham  v.  Hamilton,  1  Binn.  (Pa.) 
461;  Brink  v.  Bell,  4  Yeates  (Pa.)  491. 

26.  XT.  S. — ^Newcomb  v.  Wood,  97 
U.  S.  581,  24  L.  ed.  1085.  lU.— Story 
V.  De  Armond,  179  HI.  510,  53  N.  E. 
990  (afflrming  77  HI,  App.  74);  ParH- 
ridge  v.  Eyan,  134  HI.  247,  25  N.  E. 
627.  Mo.— Vogt  V.  Butler,  105  Mo.  479, 
16  S.  W.  512.     Okla.— Kelly  v.  West, 


48  Okla.  274,  149  Pac.  902;  Logan  v. 
Brown,  20  Okla.  334,  95  Pac.  441,  20 
L.  E.  A.   (N.  S.)  298. 

Compare  Bissell  v.  Warde,  129  Mo. 
439,  31  S.  W.  928,  and  Edwardson  v. 
Garnhart,  56  Mo.  81,  where  the  fact 
that  parties  had  not  complained  was 
considered  as  evidence  that  the  referee 
had  been  sworn. 

27.  Minn.  —  Young  v.  Young,  18 
Minn.  90.  Okla. — ^Logan  v.  Brown,  20 
Okla.  334,  95  Pac.  441,  20  L.  E.  A. 
(N.  S.)  298.  Vt.— Eeed  v.  Talford, 
10  Vt.  568;  Putnam  v.  Button,  8  Vt. 
396.  Wis, — Monitor  Iron  Works  v. 
Ketchum,  47  Wis.  177,  2  N.  W.  80; 
Gilbank    v.    Stephenson,    31    Wis.    592. 

28.  Ky. — ^French  v.  Moseley,  1  Litt. 
247.  N.  J.— Inslee  v.  Flagg,  26  N.  J. 
L.  368,  69  Am.  Dec.  580,  the  oath  is 
jurisdictional  and  the  judgment  will 
be  set  aside.  Pa. — Curry  v.  Lilly,  9 
Pa.  Co.  Ct.  590,  it  must  appear  either 
by  the  record  of  the  justice,  or  by  the 

:  award  of  the  referees. 
\      [a]    Certificate  of  the  justice  should 
!  show   that  the   referees    were    sworn. 
Kinney  v.  Short,  2  Harr.  (Del.)  357. 

29.  Bissell  v.  Warde,  129  Mo.  439, 
31  S.  W.  928,  following  Edwardson  v. 
Garnhart,  56  Mo.  81  (holding  that  the 
affidavit  of  one  of  the  attorneys  to  the 
contrary  is  not  sufficient  to  overthrow 
the  prima  facie  ease);  Swayze  v.  Eid- 
dle,  3  N.  J.  L.  660. 

fa]  Presumption  Is  that  oath  was 
duly  administered  by  proper  person 
though  arbitrator's  award  simply  says 
they  were  sworn.  Shryoek  v.  Morton, 
2  A,  K.  Marsh.   (Ky.)   561. 

30.  Sears  v.  Sellew,  28  Iowa  501, 
admitting  the  affidavits  of  the  referee 
and  notary  who  administered  the  oath. 
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move  for  a  re-commitment,'^  and  it  is  not  ground  for  setting  aside 
the  judgment  rendered  on  the  report.^^ 

Upon  a  re-commitment  the  referees  need  not  be  again  sworn,*'  nor 
need  the  award  show  on  its  face  that  they  were  sworn  in  the  first 
instance.'* 
Bond.  —  Under  some  statutes  a  master  is  obliged  to  give  a  bond.'* 
P.  Authority  of  Eepbree.^^  —  Under  some  statutes  a  referee  to 
whom  all  the  issues  of  law  and  fact  are  submitted  may  exercise  all 
the  powers  of  the  court  while  the  trial  is  in  progress,  and  until  he 
has  made  his  report.''  In  considering  the  power  of  a  referee  the 
object  for  which  he  was  appointed,  and  the  nature  of  the  reference 
must  be  kept  continually  in  view.'^  The  referee  cannot  do  more 
than  the  order  prescribes.'*  nor  go  beyond  the  interlocutory  judg- 


31.  Harrison  v.  Harrison,  115  Ga. 
999,  42  S.  E.  382;  Matter  of  Vilmar, 
10  Daly  (N.  Y.)  15;  People  v,  Me- 
Ginnis,  1  Park.  Or.  (N.  Y.)   387. 

32.  Katt  V.  Germania  Fire  Ins.  Co., 
26  Hun  (N.  Y.)  429.  See  also  supra, 
cases  in  this  section  in  regard  to  pre- 
sumptions and  waiver. 

33.  Tomlinson  v.  Hammond,  8  Iowa 
40. 

34.  Tomlinson  v.  Hammond,  8  Iowa 
40.  See  French  v.  Moseley,  1  Litt. 
(Kv.)  247;  Curry  v.  Lilley,  9  Pa.  Co. 
Ct.   590. 

35.  See  the  statutes  and  111. — Me- 
Lain  v.  People,  85  111.  205.  Ky.— Per- 
rin  V.  Lebus,  14  Ky.  L.  Eep.  26,  18 
S.  W.  1010.  N.  Y.—In  re  Van  Eps' 
Petition,  56  N.  Y.  599.  S.  C— State 
V.  Toomer,  7  Rich.  L.  216.  Tenn. 
Bush  V.  Phillips,  3  Lea  63.  W.  Va. 
Lyttle  V.  Cozad,  21  "W.  Va.  183.  Can. 
The  Schooner  Friends  Adventure,  Stew- 
art (Nova  Scotia)  200. 

36.  Pleadings  and  issues  as  de- 
termining right  to  reference,  see  supra, 

IV,  B. 

37.  Colo. — ^Belmont  Mining  'Co.  V. 
Costigan,  21  Colo.  471,  42  Pae.  647. 
Fla. — Franklin  Phos.  Co.  v.  Internation- 
al Harvester  Co.,  62  Fla.  185,  57  So. 
206,  Ann.  Cas.  1913C,  1247;  Robertson 

V.  "Wilson,  59  Fla.  400,  51  So.  849,  138 
Am.  St.  Rep.  128;  Jacksonville  T.  & 
K.  Ry.  Co.  V.  Lockwood,  33  Fla.  573, 
15  So.  327.  la. — Poitevin  v.  Biunall, 
148  Iowa  249,  125  N.  W.  653.  N.  Y. 
Morange  v.  Meigs,  54  N.  Y.  207; 
Schuyler  v.  Smith,  51  N.  Y.  309.  Ohio. 
Guthrie  &  Son's  v.  Angosta  Milling  Co., 
17  Ohio  C.  C,  256. 

38.  Betts  V.  Letcher,  1  S.  D.  182, 
46  N.  W.  193. 
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39.  U.  S. — Alexandria  Canal  Co.  v. 
Swann,  5  How.  83,  12  L.  ed.  60;  Bate 
Refrigerating  Co.  v.  Gillett,  28  Fed. 
673.  Ala. — Henderson  v.  Huey,  45  Ala. 
275.  Ark,  —  Henderson  v.  Emerson 
Co.,  105  Ark.  697,  151  S..  W.  251. 
Cal.  —  Solomon  v.  Maguire,  29  Cal. 
227.  Fla.— White  v.  Walker,  5  Fla. 
478.  Ga. — McMahon  v.  Paris,  87  Ga. 
660,  13  S.  E.  572  (applying  rule  to 
order  of  re-referenee) ;  White  v.  Ee- 
viere,  57  Ga.  386.  Idaho. — Idaho  Placer, 
etc.  Co.  V.  Green,  14  Idaho  294,  94  Pac 
161.  Ky.— Frost  v.  Smith's  Heirs,  7  J.  J. 
Marsh.  126.  Me.— Jonah  v.  Clark,  111 
Me.  142,  88  Atl.  395,  Ann.  Cas.  1916A, 
356;  Howe  v.  Russell,  36  Me.  115.  Md. 
"Winn  V.  Albert,  2  Md.  Ch.  169.  Mass. 
"Wilson  V.  Jackson,  204  Mass.  432,  90 
N.  E.  866.  Mo.— Bank  v.  McMullen, 
85  Mo.  App.  142,  applying  rule  to  order 
of  re-reference.  N.  Y. — Sternbach  v. 
Friedman,  75  App.  Div.  418,  78  N.  Y. 
Supp.  318.  N.  C— Snell  v.  Chatham, 
150  N".  C.  729,  64  S.  E.  870;  Cowan 
V.  McNeely,  32  N.  C.  5.  Pa.— Corey 
Coal  Co.  V.  New  York  &  C.  Gas  Coal 
Co.,  231  Pa.  24,  79  Atl.  812;  In  re 
Ball's  Est.,  220  Pa.  399,  69  Atl.  817; 
McGinn  v.  Benner,  180  Pa.  396,  36 
Atl.  925.  S.  C— Bank  «.  Miller,  39 
S.  C.  175,  17  S.  E.  592;  Jones  v.  M^s- 
sey,  9  S.  C.  376.  S.  D.— Betts  v. 
Letcher,  1  S,  D.  182,  46  N.  "W.  193. 
Tenn. — Maury  v.  Lewis,  10  Yerg.  115. 
Tex.— Ballard  v.  McMillan,  5  Tex.  Civ. 
App.  679,  25  8.  "W.  327.  Vt.— Lazell 
V.  Houghton,  32  Vt.  579.  Wis.— Pareher 
V.  Dunbar,  118  "Wis.  401,  95  N.  W. 
370;  Best  V.  Pike,  93  Wis.  408,  67 
N.  "W.  697.  Can.— Vivian  v.  Seoble,  1 
Manitoba  125. 

[a]    Eeferee  cannot  reconsider  mo- 
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ment  directing  the  reference.*"  He  has  no  jurisdi-etion  to  dismiss  the 
case,  according  to  some  authorities,*'^  but,  in  some  jurisdictions  the 
right  is  recognized  as  to  referees  who  are  to  hear  and  determine  issues, 
where  the  plaintiff  does  not  proceed  with  the  trial,*^  or  where  the 
complaint  does  not  state  a  cause  of  action,*^  and  he  may  give  judg- 
ment for  the  plaintiff  upon  the  pleadings,**  and  may  re-instate  the 
case  after  dismissing  for  want  of  prosecution.*"  The  referee  has  no 
power  to  award  a  nonsuit,*'  and  he  cannot  enter  a  judgment,  even  by 
consent  of  the  parties.*' 

"Where  the  order  does  not  in  terms  limit  the  referee  to  any  specific 
issue  or  fact,  the  whole  case  is  referred;**  but  an  order  more  broad 


tlon  to  strike  out  pleading  for  failure 
to  give  certain  testimony,  the  refer- 
ence being  to  hear,  try,  and  determine 
the  issues  raised  by  the  pleadings. 
Eastern  K.  Co.  v.  Tuteur,  127  Wis.  382, 
105  N.  W.  1067. 

[b]  Befereuce  "according  to  the 
rules  of  the  common  law"  does  not 
circumscribe  the  cause  of  action,  nor 
affect  the  burden  of  proof,  nor  the 
right  of  plaintiff  to  recover  if  he 
made  out  a  case  under  the  statute.  Van 
Dyke  v.  Grand  Trunk  E.  Co.,  84  Vt. 
212,  78  Atl.  958,  Ann.  Gas.  1913A, 
640. 

[c]  Tindlng  on  matters  not  referred 
does  not  vitiate  the  award.  Smith  v. 
Tolsom,  62  Me.  432.  See  also  Garitee 
V.  Carter,  16  Md.  309. 

40.  Mass. — New  England  Founda- 
tion Co.  V.  Eeed,  209  Mass.  556,  95 
N.  E.  935.  N.  Y.— Adams  v.  Bristol, 
126  App.  Div.  660,  111  N.  Y.  Supp. 
231.  E.  I.— Hodges  v.  Hodges,  9  E.  I. 
32.  Va. — ^Eobinett'a  Admr.  v.  Eob- 
inett's  Heirs,  92  Va.  124,  22  S,  E.  856. 

41.  Holmes  v.  Slocum,  6  How.  Pr. 
(N.  y.)  217,  1  Code  E.  (N.  S.)  380 
(he  cannot  report  that  one  party  is 
entitled  to  a  dismissal  of  the  complaint. 
Nor  can  he  dismiss  for  want  of  prose- 
cution) ;  Austin  V.  Stewart,  126  N.  C. 
525,  36  S.  E.  37.  See  also  Mathews 
V.  Jones,   1  E.  D.  Smith   (N.  Y.)   429. 

Compare  Walker  v.  Eobinson,  15 
Manitoba  445,  suggesting  that  he  might 
dismiss  by  consent  of  parties. 

[a]  Party  in  Contempt  for  Refusing 
To  Give  Deposition. — Eeferee  should  re- 
port to  court  who  will  take  appropriate 
action.  He  cannot  dismiss.  Coburn  v. 
Tucker,  21  Mo.  219. 

42.  Eobertson  v.  Wilson,  59  Pla.  400, 
51  So.  849;  Morange  v.  Meigs,  54  N.  T. 
207,  holding  that  a  referee  appointed 
to  bear  and  determine  issues  hais  the 


same  power  as  the  court  and  may  dis- 
miss where  the  defendant  is  ready  to 
proceed  but  the  plaintiff  absents  him- 
self and  in  effect  abandons  the  trial. 
But  the  referee  could  not  dismiss 
merely  because  some  of  the  defend- 
ants were  not  served  with  summons. 

43.  Cofan  V.  Eeynolds,  37  N.  Y. 
640. 

44.  Schuyler  v.  Smith,  51  N.  Y.  309. 
10  Am.  Eep.  609.  He  might  reject 
defendant's  evidence  as  offered  and 
then  decide  against  him,  but  that 
would  be  an  "useless  ceremony." 

45.  Eobertson  v.  Wilson,  59  Fla.  400, 
51  So.  849. 

46.  Perseverance  Min.  Co.  v.  Bis- 
aner,  87  6a.  193,  13  S.  E.  461. 

[a]  Referees  cannot  award  a  non- 
suit on  failure  of  plaintiff  to  appear 
after  notice.  Miller  v.  Miller,  5  Binn. 
(Pa.)  62.  See  also  Turner  v.  Whitson, 
15  Pa.   Co.   Ct.  484. 

47.  Walker  v.  Eobinson,  15  Manitoba 
445,  the  judgment  must  be  pronounced 
by  the  court.  Having  entered  such  a 
judgment  the  referee  could  on  motion, 
set  it  aside. 

48.  tr.  S.— Hecker  v.  Fowler,  2  Wall. 
(U.  8.)  123,  17  L.  ed.  759,  the  pre- 
sumption is  the  referee  decided  all  the 
issues.  Ky. — Smith  v.  Eobinson,  1  Ky. 
Op.  197.  Me.— Jonah  v.  Clark,  111  Me. 
142,  88  Atl.  395,  Ann.  Cas.  1916A,  356. 
Mass. — McLaughlin  v.  Old  Colony  E. 
Co.,  166  Mass.  260,  44  N.  E.  252,  N.  Y. 
Barnes  v.  Midland  E.  Terminal  Co., 
218  N.  Y.  91,  112  N.  E.  926.  N.  D. 
Illstad  V.  Anderson,  2  N.  D.  167,  49  N. 
W.  659,  holding  that  under  an  order 
referring  "with  the  usual  powers," 
the  referee  properly  reported  his  find- 
ings of  fact  ana  conclusion  of  law, 
especially  since  the  reference  was  by 
consent.     But  the  result  is  the  game 
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in  terms  does  not  refer  matters  not  in  issue,*'  except  in  so  far  as  the 
parties  by  their  agreement  to  refer  may  incorporate  other  matters 
in  controversy. '^  The  order  of  reference  should  not  go  beyond  the 
pleadings  of  the  parties,^^  nor  has  the  referee  power  to  decide  mat- 
ters not  in  issue,°^  but  when  the  referee  without  objection  inquires 
into  the  whole  cause  of  action,  the  pleadings  may  be  subsequently 
amended  to  conform  to  his  findings.*^ 


under     the     statute.      Vt. — Fuller    v. 
Wright,  10  Vt.  512. 

[a]'  Wlieu  an  order  is  made  re- 
ferring "the  cause"  without  any  limi- 
tation, all  the  issues  formed  by  the 
pleadings  are  necessarily  embraced  in 
the  reference.  Eenouil  v.  Harris,  2 
Sandf.  (N.  Y.)  641,  1  Code  Bep.  125, 
2  Code  Eep.  71. 

[b]  Where  the  order  refers  the 
"action,"  it  embraces  all  the  issues 
of  fact  and  law  raised  by  the  plead- 
ings, though  it"  does  not  so  state  as 
is  the  better  practice.  The  reference 
was  by  consent.  Morisey  v.  Swinson, 
104  N.  C.  555,  10  S.  E.  754. 

[c]  An  exception  in  an  order  of 
reference  of  issues  "arising  directly 
between  the  petitioner  and  the  de- 
fendant Massachusetts  Bonding  and 
Insurance  Company"  was  not  an  effort 
to  refer  the  question  of  existence  of 
certain  liens,  in  such  a  way  as  to  be 
binding  on  the  one  party  and  not  on 
the  other,  but  merely  sought  to  re- 
serve the  question  of  liability  as  be- 
tween the  two  parties.  Massachusetts 
Bonding  &  Ins.  Co.  v.  Eealty  Trust 
Co.,  139  Ga.  180,  77  S.  E.  86. 

[d]  May  ascertain  amount  for 
which  conditional  judgment  shall  be 
rendered  in  suit  on  mortgage.  Fales 
V.  Hemenway,  64  Me.  373. 

[e]  Beferee  In  boundary  case  may 
establish  a  line  and  need  not  merely 
state  the  facts  found,  leaving  a  ques- 
tion of  law  for  the  court.  The  rule 
of  reference  read  "is  to  decide  this 
action  on  legal  principles  and  establish 
the  line  between  the  parties."  Sweeny 
V.  Miller,  34  Me.  388.  See  also  Smith 
V.  Folsom,  62  Me.  432. 

[f]  Beferee  to  wind  up  a  company 
has  jurisdiction  to  inquire  as  to 
whether  stockholders  have  paid  in  on 
their  stock.  In  re  Cornwall  Furniture 
Co.,  18  Ont.  Law  Eep.  101,  13  Ont. 
Wkly.  Eep.  137. 

[g]  All  accounts  embraced  in 
pleadings  are  submitted  by  an  order 
to  "state  the  accounts  in  all  matters 
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at  issue  between  the  parties."  If  the 
parties  wish  to  restrict  the  reference 
they  should  speak  when  the  order  is 
made.     Bank  v.  Miller,  39   S.   C.   175, 

17  S.  E.  592. 

49.  Frost  V.  Smith's  Heirs,  7  J.  J. 
Marsh.  (Ky.)  126,  the  order  read  "all 
matters  of  difference,"  and  "all  mat- 
ters of  controversy,  either  in  law  or 
equity,  that  either  party  may  think  he 
has  a  right  to  urge." 

50.  Snell  v.  Chatham,  150  N.  C.  729, 
64  S.  E.  870;  Brown  v.  McParland's 
Exr.,  41  Pa.  129,  80  Am.  Dec.  538; 
Eeminglon  v.  Morris,  2  Grant  (Pa.) 
457.  See  also  McGinn  v.  Benner,  180 
Pa.  396,  36  Atl.  925. 

51.  Branger  v.  Chevalier,  9  Cal.  172; 
Payne  v.  Houk,  2  Ky.  Op.  170.  See 
Adams  v.  Symon,  22  Abb.  N.  C.  469, 
6  N.  Y.  Supp.  652.  But  see  preceding 
note. 

52.  TJ.  S. — Myers  v.  York  &  C.  E. 
Co.,  2  Curt.  28,  17  Fed.  Cas.  No.  9,997, 
formal  defects-  in  the  pleadings  should 
be  overlooked.  Ala. — Levert  v.  Eed- 
wood,  9  Port.  79.  Del. — Fountain  v. 
Harrington,  3  Harr.  22,  Ga. — McKen- 
zie  V.  Plannery,  90  Ga.  590,  16  S.  E. 
710.  la. — Haywood  v.  Woods,  28  Iowa 
563.  Me. — Perry  v.  Chesley,  77  Me.  393. 
Mass. — Newton  Eubber  Works  v.  De 
Las  Casas,  182  Mass.  436,  65  N.  E. 
816.  Mich.— Ward  v.  Jewett,  Walk. 
Ch.  45.      Minn.— 0 'Brien  v.  St.  Paul, 

18  Minn.  176.  N.  J.— Shinnen  v.  Klein, 
82  N.  J.  Eq.  207,  88  Atl.  172.  N.  Y. 
O 'Dougherty  v.  Eemington  Paper  Co., 
42  Hun  192,  5  N.  Y.  St.  138;  Cald- 
well V.  Lieber,  7  Paige  483.  See  Sher- 
man V.  Jenkins,  70  Hun  593,  24  N.  Y. 
Supp.  186,  53  N.  Y.  St.  780.  Ore. 
Sutton  V,  Clark,  40  Ore.  508,  67  Pae. 
742.  Pa. — Campbell  v.  Eockey,  40  Pa. 
Co.  Ct.  177;  Morios'  Appeal,  4  Penny. 
398.  E.  I. — Weeden  v.  Berry,  10  E.  I. 
288.  Tenn.— Williams  v.  Bartlett,  4 
Lea  620.  Vt.— Montpelier  v.  McMahon. 
85  Vt.  275,  81  Atl.  977. 

53.  la. — Crismon  v.  Deck,  84  Iowa 
344,  51  N.  W.  55.     Mass.— Fisher    v. 
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The  referee  is  authorized  to  consider  and  determine  such  questions 
of  law  and  fact  as  are  necessarily  involved  in  stating  the  accounts, 
and  which  are  essential  to  a  correct  determination  of  the  matters 
submitted."*  ' 

An  order  to  take  testimony  and  state  the  account  does  not  empower 
the  referee  to  hear  and  try  the  whole  issue,  or  any  part  thereof,""  nor 
does  an  order  to  take  and  report  testimony  on  a  particular  issue  confer 
power  to  determine  that  issue."*  And  where  the  stipulation  for  the 
reference  only  authorized  the  referee  to  hear  evidence  and  submit 
findings  lio  the  court  he  could  not  pass  upon  any  question  of  law."' 
The  referee  cannot  pass  upon  facts  previously  found  by  the  court." 


Doe,  204  Mass.  34,  90  N.  E.  592,  it  is 
better  practice  to  perfect  the  pleadings 
before  the  conclusion  of  the  hearings 
but  this  is  not  essential.  See  also 
Salisbury  v.  Matthews,  T2  Gray  333; 
Merrill  v.  Gold,  1  Cush.  457;  Forseth 
V.  Shaw,  10  Mass.  253.  N.  Y.— Van 
Buskirk  v.  Stow,  42  Barb.  9.  And  see 
Perkins  v.  Storrs,  114  App.  Div.  322, 
99  N.  Y.  Supp.  849,  construing  C.  C. 
P.  §§723,  1018.  S.  C— South  Carolina 
E.  Co.  V.  Barrett,  12  S.  C.  173.  Vt. 
Camp  V.  Barber,  87  Vt.  235,  88  Atl. 
812,  Ann.  Cas.  1917A,  451.  "It  is 
the  settled  rule  in  this  state  that  it 
is  the  caiifSe  of  action  that  is  referred, 
and  that  all  questions  of  variance  be- 
tween the  declaration  and  the  proof 
are  waived  by  the  reference,  except 
such  as  require  an  amendment  that 
would  change  the  nature  of  the  action, 
or  introduce  a  new  cause  of  action." 
See  also  Laport  v.  Bacon,  48  Vt.  176; 
Clifford  V.  Eichardson,  18  Vt.  620; 
Eddy  V.  Sprague,  10  Vt.  216.  Wis. 
Gilbank  v.  Stephenson,  31  Wis.  592. 

See  also  Myers  v.  York  &  C.  E.  Co., 
2  Curt.  28,  17  Fed.  Cas.  No.  9,997, 
where  the  court  says  the  referee  can- 
not allow  the  pleadings  to  be  amended 
but  he  may  disregard  technical  de- 
fects. 

As  to  authority  of  referee  to  permw 
amendment  of  pleadings,  see  1  Stand- 
ard Peoc.  851. 

54.  Me.— Horey  v.  Bell,  112  Me. 
192,  91  Atl.  844;  Smith  v.  Minnick, 
88,  Me.  484,  34  Atl.  274;  Sweetsir  v. 
Kenney,  32  Me.  464.  Mlass. — Corbet* 
V.  Greenlaw,  117  Mass.  167;  Austin  v. 
Kimball,  12  Cush.  485.  N.  H.— Moul- 
tnn  V.  Parker,  35  N.  H.  92.  N.  T. 
Williams  v.  Freeman,  43  Hun  640,  12 
Civ.  Proc.  334,  T  N.  Y.  St.  274,  9 
N.   Y.   St.  373.      a    C— Chapman    V, 


Lipscomb,   15   S.    C.   470.     Vt. — Morse 
V.  Beers,  51  Vt.  359. 

[a]  Legality  of  vouchers  is  prop- 
erly passed  upon  by  auditor  examining 
accounts.     Jones  v.  Smith,  64  Ga.  711. 

[b]  In  an  election  contest  the 
referee  properly  passed  upon  weight 
of  evidence  and  credibility  of  wit- 
nesses in  order  to  determine  the  ulti- 
mate fact  as  to  the  number  of  votes 
cast.  Jones  v.  Flynt,  159  N.  C.  87,  74 
S.  E.  817. 

[c]  No  matter  how  limited  his  pow- 
ers the  referee  must  sometimes  neces- 
sarily decide  questions  of  law  which 
arise  in  the  progress  of  the  inquiry  he 
is  ordered  to  make.  Kennesaw  Mills 
Co.  V.  Walker,  19  S.  C.  104,  holding 
defendant  estopped  to  deny  the  ref- 
eree's power  to  decide  questions 
raised  by  defendant. 

55.  Bradshaw  v.  Morse,  20  Mont. 
214,  50  Pac.  554;  Parcher  v.  Dunbar, 
118  Wis.  401,  95  N.  W.  370.  He  is 
merely  to  report  for  the  information 
and  assistance  of  the  court.  See  also 
Best  V.  Pike,  93  Wis.  408,  67  N.  W. 
697,  where  the  order  was  "to  take 
an  account    .    .    .    and  report." 

56.  Claypool  v.  Johnston,  91  Ark. 
549,  121  S.   W.  941. 

57.  Idaho,  etc.  Co.  v.  Green,  14  Idaho 
294,  94  Pac.  161,  he  could  not  de- 
termine upon  whom  the  aflSrmative 
rested,  nor  decide  as  to  the  burden 
of  proof,  nor  give  judgment  on  the 
pleadings  for  lack  of  proof. 

[a]  Referee  has  no  power  to  pass 
upon  the  sufiiclency  of  the  complaint, 
and  refuse  to  permit  evidence  in  sup- 
port thereof  to  be  introduced,  on  the 
ground  that  it  does  not  state  a  cause 
of  action.  Belmont  Mining  Co.  v. 
Costigan,  21  Colo.  471,  42  Pac.  647. 

58.  Wilson  v.  Jackson,  204  Mass. 
432,  90  N.  E.  866. 
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"Where  the  scope  of  the  order  is  too  large  it  may  properly  be  treated 
as  an  order  within  proper  limits.'^  Parties  who  consent  to  a  reference, 
consent  to  the  exercise,  in  a  proper  case,  of  all  the  powers  possessed 
by  a  referee,'"  but  the  parties  cannot  by  consent  confer  upon  the 
master  powers  which  the  court  could  not  confer.^^  The  referee  cannot 
enlarge  the  scope  of  the  reference  even  by  consent  of  the  parties, 
without  an  order  of  court,®"  but  even  if  the  referee  did  exceed  his 
powers  the  parties  cannot  complain  where  they  submitted  the  matter 
to  the  court  to  try  upon  the  evidence  taken  by  the  referee,®^  and 
where  the  order  is  ambiguous  the  practical  construction  put  upon 
it  may  govern.**  The  referee  has  no  power  to  set  aside  his  own  ap- 
pointment.'* • 

Gr.  Delegation  of  Powers.  —  Referees  cannot  delegate  their 
authority,''  but  may  employ  a  competent ,  person  to  write  down  the 
testimony,'^  and,  within  proper  limits,  may  employ  expert  accountants 
to  assist  them.'^ 


59.  BafE  V.  Elias,  152  App.  Div.  226, 
136  N.  Y.  Supp.  563.  But  see  also 
Jameson,  etc.  Co.  v.  Reynolds,  154  N. 
Y.  Supp.  836,  holding  that  the  rule 
only  obtains  where  it  would  not  be 
proper  to  commit  to  a  referee  the  power 
to  hear  and  determine. 

Court  may  disregard  findings  beyond 
the  scope  of  the  order,  see  infra,  XI,  B. 

60.  Perry  v.  Levenson,  82  App.  Div. 
94,  .81  N.  Y.  Supp.  586,  affirmed,  178 
N.  Y.  559,  70  N.  E.  1104,  including 
the  power  to  amend  the  pleadings. 

61.  Farmers'  Loan  &  Tr.  Co.  v.  Cen- 
tral E.  Co.,  2  Fed.  656.  After  order 
out  of  chancery  referring  the  case  to 
the  •  master  the  parties  could  not  by 
consent  constitute  the  master  a  referee 
at  law  or  confer  on  him  the  powers 
of  such  a  referee.  Even  the  court 
could  not  so  intermingle  its  equity  and 
common  law  jurisdiction. 

[a]  But  compare  Hines  v.  White- 
breast  Coal  &  M.  Co.,  48  Iowa  296, 
wherein  the  court  upheld,  though  char- 
acterizing it  as  a  "regular  manner," 
the  trying  together,  by  stipulation,  be- 
fore the  same  referee,  of  law  and  equity 
cases. 

62.  Cal. — Solomon  v.  Maguire,  29 
Cal.  227.  Vt. — Lazell  v.  Houghton,  32 
yt.  579,  holding  that  a  mere  recital 
in  the  report  that  the  scope  was  en- 
larged does  not  show  that  it  was  en- 
larged on  the  court's  order.  Wis. 
Best  V.  Pike,  93  Wis.  408,  67  N.  W. 
697,  the  powers  "are  not  to  be  en- 
larged by  implication  or  consent  of 
the  parties." 
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63.  Silver  Valley  Mining  Co.  v.  Bal- 
timore G.  &  S.  M.  &  S.  Co.,  99  N.  C. 
445,  6  S.  E.  735. 

64.  Langdon  v.  New  York,  133  N.  Y. 
628,  31  N.  E.  98,  3  Silv.  Ct.  App.  271. 

65.  Stats  ex  rel.  Kimbrell  v.  Peo- 
ple's Ice,  S.  &  F.  Co.,  246  Mo.  168, 
151  S.  W.  101. 

Bight  to  delegate  powers,  see  infra, 
VII,  G. 

Bight  to  resign,   see   infra,  VII,  H. 

Power  of  court  to  set  aside  the  order 
of  reference,  see  supra,  VI,  P. 

66.  Larkins  v.  Murphy,  68  N.  C. 
381;  Levezey  v.  Gorgas,  4  Dall.  (Pa.) 
71,  1  L.  ed.  746,  appointed  by  consent. 
See  also  Security  F.  Ins.  Co.  v.  Martin, 
15  Abb.  Pr.  (N.  Y.)  479,  where  it  was 
held  a  referee  could  not  consider  an 
affidavit  sworn  to  before  a  commis- 
sioner, because  all  witnesses  must  be 
sworn  before  the  referee. 

67.  N.  J. — Eedfern  v.  Koenemund, 
84  N.  3.  Eq.  643,  95  Atl.  132.  Okla. 
Robinson  v.  Cummins,  2  Okla.  494,  37 
Pac.  1064.  Pa.— Van  Syckle  v.  Stew- 
art, 10  Phila.  547,  31  Leg.  Int.  245. 
Wis.— Fairbanks  v.  Holliday,  59  Wis. 
77,  17  N.  W.  675. 

68.  Moore  v.  Barnett,  17  Ind.   349. 

[a]  It  was  not  a  delegation  to  di- 
rect an  expert  accountant  to  prepare 
schedules  from  conclusions  which  the 
master  had  drawn.  The  accountant  was 
himself  examined  by  both  sides  and 
was  thoroughly  familiar  with  the 
figures  involved.  Eedfern  v.  Koene- 
mund, 84  N.   J.  Eq.   643,  95  Atl.   132. 

[b]  It  was  an  improper  delegation 
to  simply  adopt  an  account  which  had 
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H.  Resignation/^  —  It  has  been  held  that  arbitrators  cannot 
arbitra!rily  resign/"  but  the  right  to  resign  has  usually  been  recog- 
nized.''^ The  resignation  should  be  addressed  to  the  appointing 
court.'^ 

I.  Death  of  Referee  as  Terminating  the  Reference.  —  Death  of 
the  referee,  where  the  reference  was  by  consent,  terminatesi  the  refer- 
ence,'^ even  after  the  iinal  submission  of  the  ease  but  before  the 
referees  have  made  their  decision,'*  but  not  after  the  report  is  made.'* 

J.  Enforcement  of  Compensation.'^  —  The  order  of  reference 
may  contain  a  direct  provision  as  to  which  party  is  to  pay  the 
referee,"  or  may  provide  for  its  payment  out  of  a  particular  fund.'' 
The  statutes  of  some  states  provide  generally  that  the  prevailing 
party  shall  pay,'^.  or  the  parties  may  stipulate  in  regard  thereto.'" 


been  stated  by  another  in  the  same  or 
another  suit.  Larkins  v.  Murphy,  68 
N.  C.  381. 

69.  Appointment  of  new  referee  to 
fill  vacancy,  see  infra,  VIII,  C,  2. 

70.  State  ex  rel.  Wright  v.  McQuil- 
lin,  252  Mo.  334,  158  S.  W.  652,  46 
L.  E.  A.  (N.  S.)  67,  holding,  however, 
that  they  can  resign  for  good  cause, 
and  that  where  the  cause  was  sufficient 
for  removal,  it  would  be  sufficient  for 
resignation.  ' 

[a]  •Compare  Lallande  v.  Bonny,  13 
La.  462,  construing  Code  of  Practice 
article  450,  whicli  provides  that  judi- 
cial arbitrators  shall  not  resign  with- 
out good  cause,  as  permitting  them  to 
refuse  to  act  without  assigning  any 
reason,  at  any  time  before  taking  the 
oath. 

71.  Brooklyn  Heights  K.  Co.  v. 
Brooklyn  City  R.  Co.,  105  App.  Div. 
88,  93  N.  Y.  Supp.  849;  Brady  v.  Ken- 
nedy, 65  App.  Div.  190,  72  N.  Y.  Supp. 
507;  My  Laundry  Co.  v.  Schmeling,  129 
Wis.  597,  109  N.  W.  540. 

72.  Brady  v.  Kennedy,  65  App.  Di>. 
190,  72  N.  Y.  Supp.  507. 

73.  Devlin  v.  New  York,  9  Daly 
(N.  Y.)  334,  62  How.  Pr.  163. 

[a]  Compare  Girard  v.  Hutchinson, 
2  Serg.  &  E.  (Pa.)  188,  where  the 
court  says  it  has  no  power  to  appoint 
a  successor,  nor  to  order  the  rule  of 
arbitration  to  be  stricken  against  the 
consent  of  one  party. 

74.  Berls  v.  Metropolitan  El.  Ey. 
Co.,  15  N.  Y.  Supp.  155,  37  N.  Y.  St. 
608,  where  one  of  three  referees  died 
the  other  two  could  not  decide. 

75.  Juliand  v.  Grant,  34  How.  Pr. 
(N.  Y.)  132.  Even  where  the  party 
against  whom  the  referee  foundy  had 


Tseen  granted  an  order  for  amendment 
of  the  report. 

[a]  Where  one  of  several  referees 
died  after  the  report  was  made,  the 
survivors  were  compelled  to  settle  the 
case  made  upon  the  report.  West- 
brook  V.  Dubois,  3  How,  Pr.  (N.  Y.) 
26. 

[b]  The  case  having  been  resub- 
mitted to  the  referee  to  take  addition- 
al testimony  and  report  his  findings 
of  fact  and  conclusions  of  law,  upon 
his  death  before  such  report  the  court 
considered  evidence  reported  by  him, 
but  could  not  consider  his  conclusions 
of  law  as  filed  in  his  original  report 
because  no  one  could  tell  what  his 
final  cqnclusion  might  have  been  after 
taking  the  additional  testimony.  David- 
son V.  Copeland,  69  S.  C.  47,  48  S.  E. 
33. 

76.  Taxing  referee  fees  as  costs,  see 
5  Standard  Proc.  938. 

77.  Geib  v.  Topping,  83  N.  Y.  46, 
explaining  Fischer  v.  Eaab,  56  How. 
Pr.  (N.  Y.)  218,  58  How.  Pr.  221, 

78.  Clapp  V.  Clapp,  38  Hun  (N.  Y.) 
540  (it  is  discretionary  with  court  to 
order  fees  paid  out  of  fund  in  hands 
of  receiver) ;  Douglas  v.  Smith,  65  Hun 
11,  19  N.  Y.  Supp.  630,  47  N.  Y.  St. 
54;  In  re  Hurd's  Estate,  6  Misc.  171, 
31  Abb.  N.  C.  109,  26  N.  Y.  Supp. 
?93,  56  N.  Y.  St.  694,  1  Powers  547, 
surrogate  may  allow  out  of  the  fund  in 
court  on  executor's  accounting.  See 
Sounier  v.  Barnum,  31  Misc.  357,  65 
N.  Y.  Supp.  414. 

79.  Eobinson  v.  Cummins,  2  Okla. 
494,  37  Pac.  1064,  before  the  report  is 
filed. 

80.  Geib  v.  Topping,  83  N.  Y.  4"- 
Fischer  v.  Eaab,  56  How.  Pr.  (N.  Y,) 
218,  58  How.  Pr.  221. 
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In  the  absence  of  some  statute,  order  or  stipulation,  the  referee  may 
demand  the  payment  of  his  fees  as  a  prerequisite  to  filing  his  re- 
port,*^ but  where  the  statute  provides  for  an  allowance  to  be  taxed 
as  costs,  it  has  been  held  he  cannot  do  so,^^  nor  can  he  where  the 
statute  permits  him  to  demand  security  for  his  fees  before  entering 
upon  the  reference.^^  The  proper  method  for  the  referee  to  obtain 
his  compensation  is  by  an  ordinary  action  on  contract,^*  and  the  court 
cannot,  on  the  referee's  application,  summarily  require  one  of  the 
parties  to  pay  the  fees  and  take  up  the  report,*^  nor  can  il  order 
the  parties  jointly  to  deposit  the'  fees  before  the  report  is  filed,*" 
or  to  give  security  therefor,'^  nor  can  it  on  application  of  one  party 
compel  the  other  to  advance  the  fees.^'  The  action  should  be  against 
the  plaintiff  who  demanded  the  reference,  and  not  against  both  parties 
jointly,*^  but  where  the  reference  is  by  stipulatioii  the  parties  may 
be  joined.^"  Under  some  statutes  the  action  cannot  be  brought  until 
the  report  is  filed,®^  and  the  better  practice  is  to  require  the  report 
to  be  filed  before  payment  out  of  a  fund  is  ordered.^^  If  the  referee 
has  collected  more  than  he  is  entitled  to,  he  may  be  ordered  to  refund 
the  same.*' 

VIII.  CONTROL  OP  CASE  AND  REFEREE  GENERALLY." 
A.  In  General,  —  The  referee  is  under  the  lawful  supervision  of 
the  court  until  the  purpose  for  which  he  was  appointed  is  ac- 
complished,*^  and  the  court  may  order  proceedings  before  the  referee 


81.  Me.— Butman  v.  Abbot,  2  Me. 
361.  N.  y.— Little  v.  Lynch,  99  N.  y. 
112,  1  N.  E.  312;  Geib  v.  Topping,  83 
N.  Y.  46.  Wis.— King  v.  Whiton,  15 
Wis.  690. 

82.  Trail  v.  Somerville,  22  Mo.  App. 
308. 

83.  Trail  v.  Somerville,  22  Mo.  App. 
308.  To  same  effect  see  In  re  Mc- 
Carthy's Estate,  4  Pa.  Dist.  205,  36 
Wkly.  N.  C.  315. 

84.  Butman  v.  Abbot,  2  Me.  361; 
Little  V.  Lynch,  99  N.  y.  112,  1  N.  E. 
312;  Geib  v.  Topping,  83  N.  Y.  46; 
Morrow  v.  McMahon,  71  App.  Div. 
171,  75  N.  y.  Supp.  534;  Goldzier  v. 
Eosebault,  84  N.  Y.  Supp.  240. 

85.  Geib  v.  Topping,  83  N.  Y.  46; 
Perkins  v.  Taylor,  19  Abb.  Pr.  (N.  Y.) 
146. 

86.  Eobinaon  v.  Cummins,  2  Okla. 
494,  37  Pac.  1064. 

87.  In  re  McCarthy's  Estate,  4  Pa. 
Dist.  205,  36  Wkly.  N.  C.  315. 

88.  King  V.  Whiton,  15  Wis.  690, 
accounting  in  probate.  Petitioner  was 
unable  to  pay  the  fees. 

89.  Butman  v.  Abbot,  2  Me.  361. 

90.  Keeler  v.  Bell,  48  Misc,  427,  95 
N.  Y.  Supp.  841,  17  N.  Y.  Ann.  Cas. 
53. 
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91.  Keeler  v.  Bell,  48  Misc.  427,  95 
N.  Y.  Supp.  841,  17  N.  Y,  Ann.  Cas. 
53,  follovnng  Little  v.  Lynch,  99  N.  Y. 
112,  1  N.  E.  312,  wherein  the  court 
says  the  referee  must  either  file  his 
report  and  resort  to  his  action,  or  the 
reference  may  be  terminated  by  notice 
under  the  statute.  See  Code  Civ.  Proc, 
§1019. 

92.  Clapp  V.  Clapp,  38  Hun  (N.  Y.) 
540. 

93.  Duhrkop  v.  White,  13  App.  Div. 
293,  43  N.  Y.  Supp.  190,  4  N.  Y.  Ann. 
Cas.  47.  The  referee  has  technically 
ceased  to  be  an  officer  of  the  court 
upon  the  filing  of  his  report,  but  he 
remains  responsible  to  the  court  for 
what  he  has  done  while  the  relation 
existed. 

94.  Referee's  authority  in  general. 
Bee  supra,  VII,  F. 

Eight  of  referee  to  delegate  powers, 
see  supra,  VII,  G. 
Amendment    of    rei>ort,     see    infra, 

X,  L. 

Eesubmission  after  report,  see  infra. 

XI,  F. 

Appointment  of  new  referee,  see 
infra,  VTII,  C. 

95.  la. — Schohmer  v.  Lynch,  11  Iowa 
461.    Kan. — Bank  v.  Showers,  65  Kan. 
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suspended,'"  or  may  by  mandamias,"^  or  attachment,'*  compel  him  to 
proceed.  The  court  will  instruct  the  referee  on  the  scope  of  the 
order  of  reference,"'  but  will  not  give  him  specific  instructions  as  to 
his  rulings.^  The  court  by  directing  a  reference  does  not  deprive 
itself  of  power  to  make  any  proper  order  in  the  case.^  So  it  may 
dismiss  the  case  for  want  of  prosecution,^  or  permit  plaintiff  to  take 
a  nonsuit  as  in  other  cases* 

B.  Removal  op  Referee.  —  A  referee  may  be  removed  for  cause 
even  though  the  statute  does  not  specifically  so  provide,'  and  though 
he  was  appointed  by  agreement.^  Generally  any  cause  that  would 
justify  setting  aside  the  report  for  misconduct,  bias,  or  partiality, 


431,  70  Pae.  332.    N.  Y.— Ford  v.  Ford,  | 
53  Barb.   525,   35   How.   Pr.   321.     "A  ' 
referee  appointed  to  hear  and  determine 
a   cause    is   always    under   the    control  I 
and  direction  of  the   court."  I 

[a]  The  court  may  on  motion  con- 
trol the  proceedings  before  the  referee 
"in   certain   cases   and    for    sufSeient  ' 
cause."     Barton    v.    Herman,    3    Daly 
320,  8  Abb.  Pr.   (N.  S.)   399. 

[b]  The  court  might  rerise  each 
act  of  the  master  as  it  progressed  but 
the  practice  would  be  productive  of 
delays  and  is  not  to  be  countenanced. 
Union  Sugar  Refinery  v.  Mathiesson,  3 
Cliff.  146,  24  Fed.  Cas.  No.  14,398. 

[c]  The  agreement  to  refer  deprives 
the  court  of  jurisdiction,  while  it  con- 
tinues in  force.  Blunt  v.  Whitney,  3 
Sandf.  (N.  Y.)  4;  Christy  v.  Sill,  131 
Pa'.  492,  19  Atl.  295. 

96.  In  re  Palmer,  Palmer  v.  Hard- 
wick,  63  L.  T.  N.  S.  (Eng.)  302.  An 
appeal  having  been  taken,  the  decision 
whereof  might  put  the  accounts  on  a 
different  footing,  the  court  properly 
suspended  the  reference  pending  the 
appeal. 

[a]  Injunction  to  prevent  proceed- 
ing before  referee,  see  Northern  Cen- 
tral E.  Co.  «.  Canton  Co.,  24  Md.  492. 

97.  Cumberland  v.  North  Yarmouth, 
4  Greenl.  (Me.)  459;  People  V.  Ean- 
dall,  37  Mich.  473. 

98.  Cumberland  v.  North  Yarmouth, 
4  Greenl.   (Me.)  459. 

99.  Gantt  v.  Brown,  238  Mo.  560, 
142  S.  W.  422. 

1.  Geyer  v.  Smith,  1  Ball.  (U.  S.) 
347,  1  L.  ed.  605;  Gantt  v.  Brown,  238 
Mo.  560,  142  S.  W.  422;  State  v.  Stand- 
ard Oil  Co.,  194  Mo.  124,  91  S.  W. 
1062.  For  to  do  so  would  be  to  hear 
and  determine  the  case  "in  piece- 
meal, ' ' 


[a]  Provision  that  arbitrators  may 
submit  questions  to  the  court  is  an 
enabling  provision  only,  and  unleaa 
they  do  so  submit,  the  court  has  no 
power  to  interfere.  Kesteven  v.  Good- 
erham,  20  U.  C.  Q.  B.  500. 

2.  Cal. — Saville  v.  Frisbee,  70  Cal. 
87,  11  Pac.  502.  Mass.— Willey  v. 
Durgin,  118  Mass.  64.  N.  Y.— Mathews 
V.  Jones,  1  B.  D.  Smith  429.  N.  0. 
McNeill  V.  Lawton,  97  N.  C.  16,  1 
S.  B.  493.  Eng.— Ik  re  Leigh's  Estate, 
Eoweliffe  v.  Leigh,  46  L.  J.  Ch.  60,  4 
Ch.  Div.  661,  25  Wkly.  Eep.  56. 

3.  Saville  v.  Frisbee,  70  Cal.  87,  11 
Pac.  502;  Willey  v.  Durgin,  118  Mass. 
64. 

Compare  MeCall  v.  Crousillat,  2  Serg. 
&  E.  (Pa.)  167,  holding  that  the  rule 
requiring  the  declaration  to  be  filed 
within  a  certain  time  is  suspended 
while  the  cause  is  before  the  arbi- 
trators. 

4.  McNeill  v.  Lawton,  97  N.  C.  16, 
1  S.  E.  493,  refusing  because  defend- 
ant had  pleaded  a  counterclaim. 

5.  State  ex  ret  Wright  v.  McQuil- 
lin,  252  Mu.  334,  158  S.  W.  652,  46 
L.  E.  A.  (N.  S.)  67  (the  right  was 
always  recognized  in  chancery);  Klein 
V.  Continental  Ins.  Co.,  62  Hun  341, 
17  N.  Y.  Supp.  218,  42  N.  Y.  St.  207; 
Ford  V.  Ford,  53  Barb.  (N.  Y.)  525. 
35  How.  Pr.  321. 

6.  Klein  v.  Continental  Ins.  Co.,  62 
Hun  341,  17  N.  Y.  Supp.  218,  42  N.  Y. 
St.  207.  See  also  Perry  v.  Moore,  2 
B.  D.  Smith  32,  3  Code  Rep.  221,  sug- 
gesting that  there  should  appear  a 
cause  not  known  to  the  moving  party 
at  the  time  he  consented  to  the  refer- 
ence. 

[a]  Knowledge  at  time  of  appoint- 
ment as  waiver  of  disqualifications, 
see  supra,  VII,  C. 
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will  justify  the  referee's  removal,'  and  whenever  the  acts  of  the 
referee  out  of  court,  connected  with  the  subject  matter,  may  possibly 
render  his  acts  in  court  suspicious,  or  subject  him  to  criticism,  he 
should  be  removed;^  One  of  the  chief  causes  for  removal  is  bias  and 
prejudice.^  Unreasonable  delay  on  the  referee's  part  to  proceed  with 
the  hearing  is  ground  for  removal,^"  as  is  failure  to  report  within 
the  time  set  by  the  order  of  reference,^''  or  failure  to  return  testimony 
as  ordered.^^  The  referee  will  not  be  removed  merely  for  insisting 
that  counsel  proceed  with  proper  diligence  in  the  hearing,^^  or  for 
mere  errors  of  law  or  fact.^* 

The  proper  manner  in  which  to  raise  the  question  of  lack  of  quali- 
fications is  by  a  motion  to  discharge  the  referee,^^  and  failure  of  the 
referee  to  act  in  time  should  be  raised  by  motion  to  remove  rather 
than  by  objection  to  the  report.^"  Except  where  based  on  the  referee's 
misconduct,  removal  is  a  matter  for  the  court's  discretion.^' 


7.  Klein  v,  Continental  Ins.  Co.,  62 
Hun  341,  17  N.  Y.  Supp.  218,  42  N.  Y. 
St.  207;  Bowen  v.  Steere,  6  E.  I.  251. 
See  Van  Syckle  v.  Stewart,  10  Phila. 
(Pa.)   547,  31  Leg.  Int.  245. 

8.  Smith  V.  Dunn,  91  App.  Div.  200, 
86  N.  Y.  Supp.  307,  wHere  the  referee 
discussed  the  facts,  out  of  court,  with 
a  witness,  though  it  was  conceded  that 
he  had  no  improper  motive. 

[a]  Bemanding  fees  before  the 
time  he  is  entitled  thereto  is  miscon- 
duct for  which  he  should  be  removed. 
Ament  v.  Schubert  Piano  Co.,  172  App. 
Div.  423,  158  N.  Y.  Supp.  532;  Topia 
Mining  Co.  v.  Warfield,  71  Misc.  175, 
129  N.  Y.  Supp.  1076. 

[b]  Demanding  more  fees  than  he 
Is  entitled  to  justifies  his  removal. 
Smith  V.  Dunn,  94  App.  Div.  429,  88 
N.  Y.  Supp.  58;  Dickinson  v.  Earle, 
63  App.  Div.  134,  71  N.  Y.  Supp.  227; 
Devlin  v.  New  York,  7  Daly  466,  54 
How.  Pr.  383. 

[c]  Demanding  security  for  his  fees 
is  misconduct  and  particularly  is 
ground  for  removal  where  one  party  is 
unable  to  comply,  thereby  subjecting 
himself  to  possible  prejudice.  Ament 
V.  Schubert  Piano  Co.,  172  App.  Div. 
423,  158  N.  Y.  Supp.  532.  To  same 
effect  Devlin  v.  New  York,  7  Daly  466, 
54  How.  Pr.  383. 

9.  Mo. — State  ex  rel.  Wright  v.  Mc- 
Quillin,  252  Mo.  S34,  158  S.  W.  652, 
46  L.  E.  A.  (N.  S.)  67.  N.  Y.— Ament 
V.  Schubert  Piano  Co.,  172  App.  Div. 
423,  158  N.  Y.  Supp.  532;  Caldwell 
V.  Mutual  Ee'serve  F,  L.  Assn.,  30 
Misc.  510,  63  N.  Y.  Supp.  841;  Klein 
V.   Continental   Ins.    Co.j   62    Hun   341, 
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17  N.  Y.  Supp.  218.    Okla.— Brewer  v. 
Asher,  8  Okla.  231,  56  Pac.  714.    E.  I. 
Bowen  v.  Steere,  6  E,  I.  251. 
Compare  supra,  VII,  C. 

10.  Forrest  v.  Forrest,  3  Bosw.  (N. 
Y.)  650.  Even  though  he  acted  in 
good  faith  in  adjourning  the  hearing. 
If  his  business  engagements  will  not 
permit  his  prompt  acting  he  should  be 
removed  and  another  referee  an- 
pointed. 

11.  Ehodes  v.  Williams,  12  Nev. 
20. 

As  to  effect  of  failure  to  report  in 
time,  see  infra,  X,  C. 

12.  In  re  Azzeli's  Estate,  4  N.  Y. 
Supp.  462,  17  N.  Y.  St.  800. 

As  to  .necessity  of  returning  testi- 
mony,  see  infra,  X,  F. 

13.  In  re  Mellen,  63  Hun  632,  18 
N.  Y.  Supp.  515. 

14.  Maicas  v.  Leony,  113  N.  Y.  619, 
20  N.  E.  586.  The  procedure  is  to 
appeal  from  the  judgment  entered  on 
the  report,  and  not  to  vacate  the  order 
of  reference.  To  same  effect  see  Marie 
V.  Garrison,  7  N.  Y.  Civ.  Proe.  40,  1 
How.  Pr.  (N.  S.)  32. 

15.  Brewer  v.  Asher,  8  Okla.  231,  56 
Pac.  Jli,  merely  objecting  to  the  ref- 
eree is  not  sufficient,  since  the  referee 
has  no  jurisdiction  to  pass  upon  his 
own  qualifications. 

16.  Ehodes  v.  Williams,  12  Nev.  20. 

17.  Caldwell  v.  Mutual  Reserve  F. 
L.  Assn.,  30.  Misc.  510,  63  N.  Y.  Supp. 
841.  -^^ 

[a]  Mandamus  will  not  lie  to  com- 
pel the  court  to  reverse  its  decision 
removing  the  referee  or  setting  aside 
the  t)rder  of  reference.  Anti-Kalsomine 
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C.  Appointment  of  New  Referee.^'  —  1.  In  General.  —  The  cir- 
cumstances may  be  such  as  render  it  improper  or  impossible  to  send 
the  report  back  to  the  same  referee  after  it  has  been  set  aside,^'  but 
the  mere  fact  that  the  referee  has  heard  the  case  once  does  not 
necessarily  disqualify  him  to  hear  it  again.'"'  Some  courts  say  that 
the  case  cannot  be  sent  back  to  the  same  referee  without  the  consent 
of  the  parties.^^  Others  hold  that  where  the  reference  was  by 
consent  one  cannot  object  to  a  re-reference  to  the  same  referee,*^  or 
that  a  new  referee  cannot  be  appointed  except  by  mutual  consent,^* 
or  that  the  court  cannot  refer  either  to  a  new  or  to  the  same  referee 
unless  the  parties  again  consent.^*  The  whole  matter  is  regulated 
by  statute  in  some  jurisdictions.^" 

Whether  the  court  will  exercise  its  power  to  appoint  a  new  referee 
is  a  matter  for  its  discretion.^*  The  order  appointing  a  new  referee 
need  not  assign  the  court's  reasons  for  so  doing.^'' 


Co.  V.  Perkins,  123  Mieh.  658,  82  N.  W. 
520;  People  v.  Judge  of  Wayne  Giro. 
Ct.,  30  Mich.  98;  Ferris  v.  Munn,  22 
N.  J.  L.  161. 

18.  Failure  to  report  in  time  as 
aSordlug  ground  for  appointment  of 
new  referee,  see  infra,  X,  C. 

19.  Farmers'  &  Merchants'  Bank  v, 
McMullen,  85  Mo.  App.  142.  See  also 
infra,  XI,  G,  4. 

[a]  Where  part  of  the  questions  are 
undetermined  a  new  referee  may  be 
appointed.  Mundbrff  v.  Mundorff,  1 
Hun  (N.^Y.)  41,  3  Thomp.  &  C.  171; 
Trufant  v.  Merrill,  1  Sweeny  (N.  Y.) 
462,  6  Abb.  Pr.  (N.  S.)  462,  37  How. 
Pr.  531. 

[b]  If  report  is  not  responsive  to 
issues  a  new  referee  should  be  ap- 
pointed. Union  Pac.  B.  Co.  V.  Wilson, 
1    Wyo.  307. 

[c]  On  new  trial  granted  on  same 
issues  the  case  is  not  ordinarily  re- 
fej'red  back  to  the  same  referee,  but 
there  was  no  error  in  refusing  to  take 
additional  evidence  especially  where 
the  parties  consent.  Fairbank  v.  New- 
ton, 50  Wis.  628,  7  N.  W.  543. 

[d]  Where  clerk's  order  of  refer- 
ence exceeded  submission  a  new  referee 
will  be  appointed,  or  the  reference  an- 
nulled if  the  parties  do  not  agree  as 
to  the  new  referee.  Meredith  v.  San- 
born, 5  Harr.  (Del.)  249. 

20.  Park  v.  Mighell,  7  Wash.  304, 
35  Pac.  63.  See  Davis  v.  Dyer,  62 
N.  H.  231,  principles  governing  new 
trials  should  be  applied. 

[a]  If  not  objected  to  the  same 
referee  is  appointed.  Walton  v.  Wal- 
ton, 17  Mo.  376;  Pinsker  v.  Pinsker, 
44  App.  Div,  501,  60  N.  Y.  Supj.    902) 


if  there  is  no  suggestion  of  misconduct 
the  case  should  be  sent  to  the  same 
referee. 

Kecommlttal  of  report  to  same  referee 
for  amendment  or  correction,  see  infra, 
XI,  F. 

21.  Smith  V.  Smith,  28  IlL  56;  Wal- 
ton V.  Walton,  17  Mo.  376. 

22.  Morisey  v.  Swihson,  104  N.  C. 
555,  10  S.  E.  754}  Flemming  v.  Eoberts, 
77  N.  C.  415,  the  theory  being  that  the 
consent  once  given  continues  till  the 
final  determination  by  that  referee. 

23.  Smith  v.  Warner,  14  Mich.  152; 
Catlin  V.  Adirondack  Co.,  81  N.  Y.  379, 
affirming  19  Hun  389;  Hicks  Beach  Co. 
V.  Frost,  163  N.  Y.  Supp.  203.  See  also 
Billings  V.  Vanderbeck,  15  How.  Pr. 
(N.  Y.)  295,  distinguishing  between 
reversals  on  questions  of  law  and  fact. 

Contra,  Schohmer  v.  Lynch,  11  Iowa 
461. 

24.  Daverkoaen  v.  Kelley,  43  Cal. 
477;  Robinson  v.  Shanks,  118  Ind.  125, 
20  N.  E.  713. 

[a]  Unless  the  power  to  refer  back 
was  expressly  given  in  the  submission. 
Harryman  v.  Harryman,  43  Md.  140. 

26.  Brown  v.  Root  Mfg.  Co.,  148 
N.  Y.  294,  42  N.  E.  720,  aprming  76 
Hun  159,  27  N.  Y.  Supp.  551.  And 
see  Masten  v.  Budington,  18  Hun  (N. 
Y.)  105;  Sharp  v.  New  York,  19  How. 
Pr.  193,  31  Barb.  (N.  Y.)  578,  affwming 
9  Abb.  Pr.  243,  18  How.  Pr.  97,  31 
Barb.  572;  Schermerhorn  ».  Van  Alen, 
13  How.  Pr.  (N.  Y.)   82. 

26.  Sharp  v.  New  York,  19  How.  Pr. 
(N.  Y.)  193,  31  Barb.  578,  affirming 
9  Abb.  Pr.  243,  31  Barb.  572,  18  How. 
Pr.  97. 

27.  Trufant    v    Merrill,    1    Sweeny 
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2.    Pilling  Vacancies  After  Death,  Resignation,  or  Disqualification. 

The  court  has  general  authority  to  fill  any  vacancy  caused  by  the 
failure  of  the  referee  to  act.^'  Under  some  statutes  if  the  referee 
refuses  to  serve  the  court  appoints  another.^'  Some  statutes  provide 
for  filling  vacancies  in  the  board  of  arbitrators  by  the  arbitrators  who 
attend,^"  and  the  parties  may  by  consent  substitute  other  arbitrators 
in  some  jurisdictions.^^  Where  the  cause  has  been  referred  on  motion 
a  new  referee  may  be  appointed  to  take  the  place  of  one  who  has 
died,^^  or  become  disqualified,^^  or  has  been  removed,'*  or  on  the 
death  of  the  referee  after  recommital  of  the  report.^' 

A  motion  to  the  appointing  court  to  fill  the  vacancy  is  the  proper 
practice  where  a  referee  has  resigned,'*  or  has  died,'^  and  on  such 
motion  the  propriety  of  the  original  order  of  reference  cannot  be 
jjuestioned.^*  On  substituting  a  new  referee  the  order  should  not 
compel  the  new  referee  to  decide  the  issues  upon  the  evidence  heard 
by  the  former  referee;'*  but  where  the  disqualification  was  only 
temporary  the  evidence  already  taken  might  be  used  upon  the  referee 's 
proceeding  with  the  case.*" 


(N.  Y.)   462,  6  Abb.  Pr.   (N.  S.)   462, 
37  How.  Pr.  531. 

28.  My  Laundry  Co.  v.  Schmeling, 
129  Wis.  597,  109  N.  W.  540,  referee 
resigned. 

29.  May  v.  Moore,  24  Hun  (N.  T.) 
351,  unless  the  stipulation  expressly 
provides  otherwise.  See  also  Brook- 
lyn Heights,  ete.  Co.  v.  Brooklyn  City, 
etc.  Co.,  105  App.  Div.  88,  93  N.  Y. 
Supp.  849,  holding  that  his  resignation 
is  the  same  as  his  refusal. 

30.  Stiles  V.  Carlisle  &  H.  T.  Eoad, 
10  Serg.  &  E.  (Pa.)  286;  Foltz  v. 
Grubb,  2  Clark  (Pa.)  420,  4  Clark  209. 
But  compare  Mitchell  v.  Wilhelm,  6 
Watts  (Pa.)  259,  holding  that  arbitra- 
tors cannot  supply  vacancies  a  second 
time. 

31.  Douglass  V,  Brandon,  6  Baxt. 
(Tenn.)  58;  Noonan  v.  Orton,  22  Wis. 
84,  construing  agreement  as  not  stip- 
ulating for  nomination  of  successor  by 
party  who  originally  named  him. 

[a]  Oral  agreement  is  sufficient. 
Snodgrass  v.  Armbrester,  90  Ala.  493, 
7  So.  840. 

[b]  Presumption  Is  That  Substitu- 
tion Was  by  Consent. — Browning  v.  Me- 
Manus,  1   Whart.   (Pa.)  177. 

[c]  After  an  arbitration  by  order 
of  court  there  cannot  be  a  substitution 
even  by  a  written  agreement  indorsed 
on  the  order.  Woodbury  v.  Proctor,  9 
Gray  (Mass.)  18. 

rai  Where  an  arbitrator  has  been 
substituted    by    order    of    court,    the 
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award  cannot  be  by  the  original  board, 
except  by  consent  and  order  of  court. 
Hicks  V.  McDonnell,  99  Mass.  459. 

32.  Devlin  v.  New  York,  9  Daly  (N. 
Y.)  834,  62  How.  Pr.  163;  Carpenter 
V.  Shepardson,  46  Wis.  557,  1  N.  W. 
173. 

33.  Heerdegen  v.  Loreek,  17  App. 
Div.  515,  45  N.  Y.  Supp.  585,  4  N.  Y. 
Ann.  Cas.  297;  In  re  Solicitor,  10 
Ont.  L.  E.  422,  .  6  Ont.  W.  E.  393, 
referee  was  ill  and  unable  to  act. 

34.  In  re  Azzeli's  Est.,  4  N.  Y. 
Supp.  462,  17  N.  Y.  St.  800. 

35.  Davidson  v.  Copelfind,  69  S.  C. 
47,  48  S.  E.  33. 

36.  Brady  v.  Kennedy,  65  App.  Div. 
190,  72  N.  Y.  Supp.  507. 

37.  In  re  Plumb,  54  Hun  637,  7 
N.  Y.  Supp.  493;  Devlin  v.  New  York, 
9  Daly  (N.  Y.)  334,  62  How.-Pr.  163; 
Carpenter  v.  Shepardson,  46  Wis.  557, 
1  N.  W.  173. 

38.  In  re  Plumb,  54  Hun  637,  7 
N.  Y.  Supp.  493;  Carpenter  v.  Shep- 
ardson, 46  Wis.  557,  1  N.  W.  173,  that 
matter  is  res  judicata. 

39.  Heerdegen  v.  Loreek,  17  App. 
Div.  515,  45  N.  Y.  Supp.  585. 

[a]  Death  of  Referee  After  Recom- 
mittal.— The  order  may  provide  for  the 
preservation  of  the  evidence,  but  should 
not  compel  the  second  referee  to  adopt 
the  findings  of  fact  and  law  of  the 
first  referee.  Davidson  «.  Copeland,  69 
S.  C.  47,  48  S.  E.  33. 

40.  Countryman  v.  Norton,  21  Hun 
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IX.  HEARING  BEFORE  REFEREE.  — A.  In  Geneeal.  —  Al- 
though referees  exercise  many  of  the  functions  of  a  court,*^  the 
hearing  before  the  referee  is  not  strictly  a  "trial  in  court, "^^  gen- 
erally the  method  of  trial  is  more  liberal  than  that  of  court  and 
jury,*3  but  the  referee  should  be  present  at  the  hearing.** 

B.  Before  Several  Referees.  —  The  general  rule  is  that  all  the 
referees  appointed  must  take  part  in  the  hearing,*^  but  this  rule  has 
been  modified,  in  some  jurisdictions  by  statute.*"  If  the  reference  be 
to  three  or  more,  according  to  some  authorities,  a  majority  may  act 
if  all  have  been  notified,*^  though  there  are  other  authorities  to  the 
contrary  ;*s  but  part  of  the  referees  cannot  act  if  all  have  not  been 
notified.*'     By  consent  of  the  parties,  less  than  the  entire  number 


(N.  Y.)  17.  Referee  was  appointed 
judge,  but  his  term  expired,  and  he 
then  went  on  with  the  reference. 

41.  See  supra,  VII,  F. 

42.  Jonea  v.  Jones,  188  Mo.  App. 
220,  175  S.  W.  227.  The  hearing  be- 
fore the  referee  is  not  a  trial  or  hear- 
ing in  any  court  of  record  within  the 
meaning  of  a  rule  permitting  a  con- 
tinuance when  attorneys  are  engaged 
in  another  case. 

43.  Straw  v.  Truesdale,  59  N.  H. 
109.  "How  much  more  liberal  it 
shall  be  is  a  question  largely  left  to 
the  discretion  of  the  judges  selected 
by  the  parties." 

44.  Metcalf  v.  Baker,  2  Jones  &  S. 
(N.  Y.)  10,  11  Abb.  Pr.  (N.  S.)  431, 
afflrmed,  52  N.  Y.  649.  His  absence 
will  not  vitiate  the  proceedings  where 
not  objected  to. 

45.  Conn.  —  Crone  v.  Daniels,  20 
Conn.  331.  Ind.^Heritage  v.  State,  43 
Ind.  App.  595,  88  N.  B.  114.  Me. 
Brann  v.  Vassalboro,  50  Me,  64.  Mass! 
Walker  v.  Melcher,  14  Mass.  148;  Short 
V.  Pratt,  6  Mass.  496.  N.  H. — Eastman 
V.  Burleigh,  2  N.  H.  484;  Petition  of 
Parwell,  2  N.  H.  123.  N.  J.— Hofe  v. 
Taylor,  5  N.  J.  L.  829.  N.  Y.— Yates 
V.  Eussell,  17  Johns.  461;  Melnroy  v. 
Benedict,  11  Johng.  402;  Townsend  v. 
Glens  Falls  Ins.  Co.,  10  Abb.  Pr.  (N. 
S.)  277.  N.  0. — Wayne  County  Drain- 
age District  V.  Parks,  170  N,  C.  435, 
87  S.  E.  229.  Vt. — Howard  v.  Conro, 
2   Vt.  492. 

[a]  Distinction  Drawn  Between  Con- 
sidering and  Determining. — The  arbi- 
trators might  consider  the  subject  mat- 
ter of  the  questions  when  all  were  not 
present,  so  long  as  no  conclusions  are 
formed  or  determination  made  of  any 
of  the  matters  or  things  involved  ex- 


cept in  the  presence  and  hearing  of 
all.  Corrigan  v.  Rockefeller,  10  Ohio 
Dec.  494,  8  Ohio  N.  P.  281. 

[b]  After  recommitment  whole 
board  must  act.  Cumberland  v.  North 
Yarmouth,  4  Greenl,  (Me.)  459. 

46.  Blevins  v.  Morledge,  5  Okla. 
141,  47  Pac.  1068,  construing  statutes 
1893,  §2696,  as  giving  a  majority  of 
the  referees  power  to  act.  The  referee 
who  did  not  act,  had  notice. 

47.  Crone  v.  Daniels,  20  Conn.  331; 
Wayne  County  Drainage  District  v. 
Parks,  170  N.  C.  435,  87  S.  E.  229. 
See  also  Wells  v.  Scott,  1  Miles  (Pa.) 
125,  where  an  arbitrator  first  met  with 
his  colleagues,  but  before  the  hearing 
was  completed  left  the  state,  The 
^others  completed  the  hearing  and  con- 
curred in  a  report,  having  refused  to 
substitute  another  arbitrator  at  the 
request  of  one  party,  or  to  discon- 
tinue the  hearing  at  the  request  of 
the  other  party. 

48.  Hoff  V.  Taylor,  5  N".  J.  L.  829; 
McInroy  v.  Benedict,  11  Johns.  (N.  Y.) 
402. 

[a]  Even  To  Take  an  Adjournment. 
Jackson  v.  Ives,  22  Wend.  (N.  Y.) 
637;  Harris  v.  Norton,  7  Wend.  (N.  Y.) 
534.  But  see  Swinton  v.  Erwin,  8  Vt. 
282. 

49.  Crone  v.  Daniels,  20  Conn.  331; 
Mann  v.  Cahill,  1  Pliila.  (Pa.)  92. 
Compare  2  Standard  Pkoc.  595. 

[a]  On  recommitment  for  the  ex- 
press purpose  of  certifying  that  one 
of  the  referees  disagreed  and  refused 
to  sign  the  report,  the  majority  may 
act  without  notifying  the  dissenting 
referee.  Brann  v.  Vassalboro,  50  Me, 
64.  It  was  not  disputed  that  he  acted 
on  the  hearing,  and  he  filed  a  dissent- 
ing report. 
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may  aet,^°  and  the  non-participation  by  one  of  the  referees  is  waived 
by  a  party  who  proceeds  before  the  others  without  objeetion.^^  Where 
all  the  referees  are  present  and  act  a  report  by  a  majority  is  suffi- 
cient."^ A  certificate  by  one  only  of  a  board  of  three  referees  is  in- 
sufficient for  any  purpose.^^ 

C.  Notice  to  Referee  op  Appointment.  —  The  correct  practice  is 
for  the  referee  not  to  proceed  until  he  has  a  certified  copy  of  the 
order  of  reference  in  his  hands,^*  but  it  is  not  necessary  to  serve  a 
formal  written  notice  of  their  appointment  upon  the  referees."^ 

D.  Time  and  Place  of  Hearing.  —  Under  some  statutes  the  time 
of  hearing  is  fixed  unless  the  order  of  reference  prescribes  a  time,"' 
and  the  place  of  holding  hearings  is  sometimes  fixed  by  the  order  of 
reference."'  Other  statutes  specifically  give  the  referee  power  to  fix 
the  time  and  place,"*  but  in  the  absence  of  statute,  or  order,  the 
referees  appoint  the  time  and  place  of  hearing,"^  and  it  has  been 
held  that  the  pai-ties  cannot  limit  the  referee's  powers  in  this  re- 
spect by  an  agreement  at  the  time  of  submission.""  The  referees 
must  meet  on  the  appointed  day.'^     Mere  delay  is  not  ground  for 


50.  Crone  v.  Daniels,  20  Conn.  331; 
Howard  v.  Conro,  2  Vt.  492. 

51.  Heritage  v.  State,  43  Ind.  App. 
595,  88  N.  E.  114. 

[a]  Voluntary  appearance  before 
one  of  two  auditors  waives  failure  to 
notify  other  auditor  and  irregularity 
of  proceeding  before  one.  Crone  v. 
Daniels,  20  Conn.  331. 

52.  Ind. — Heritage  v.  State,  43  Ind. 
App.  595,  88  N.  B.  114.  M©.— Brann 
V.  Vassalboro,  50  Me.  64;  Smith  v. 
Smith,  32  Me.  23.  Mass. — Walker  v. 
Meleher,  14  Mass.  148;  Short  v.  Pratt, 
6  Mass.  496.  N.  H. — Eastman  v.  Bur- 
leigh, 2  N.  H.  484;  Petition  of -Far- 
well,  2  N.  H.  123.  IT.  J.— Hofe  v.  Tay- 
lor, 5  N.  J.  L.  829.  N.  Y.— Yates  v. 
Eussell,  17  Johns.  461;  Melnroy  v. 
Benedict,  11   Johns.  402. 

[a]  That  one  signed  who  did  not 
agree  to  the  report  did  not  invalidate 
it.  He  signed  because  the  other 
referees  told  him  he  would  not  get 
his  fees  unless  he  did  so.  Smith  v. 
Smith,  32  Me.  23. 

[b]  If  a  majority  fall  to  agree 
upon  a  conclusion  or  as  to  findings  two 
cannot  make  separate  reports,  nor  upon 
a  conference  agree  to  a  conclusion  and 
report  without  a  conference  of  all. 
Townsend  v.  Glens  Falls  Ins,  Co.,  ID 
Abb.  Pr.  N.  S.  (N.  Y.)  277. 

53.  Brann  v.  Vassalboro,  50  Me.  64. 
Assuming  that  evidence  might  be  cer- 
tified to  the  court  a  certificate  by  one 
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not  purporting  to  be  on  behalf  of  the 
others,  is  insufficient. 

54.  Bonner  v.  MePhail,  31  Barb.  (N. 
Y,)  106. 

[a]  But  this  Is  only  to  protect  the 
referee  from  the  consequences  of  pro- 
ceeding without  authority.  Failure 
does  not  effect  the  validity  of  the 
judgment.  Gerity  v.  Seeger,  163  N.  Y. 
119,  57  N.  E.  290. 

65,    Allison  v.  Bryson,  65  N.  C.  44. 

56.  Corbitt  v.  Nealy,  29  Iowa  445; 
Kirk  V.  Eaton,  10  Serg.  &  E.  (Pa.) 
103. 

57.  Hart  v.  Trotter,  4  Wend.  (N.  Y.) 
198. 

58.  Le  Baron  v.  Overstreet,  39  Pla. 
628,  23  So.  22.  See  Stephens  «.  Strong, 
8  How.  Pr.  (N,  Y.)  339,  need  not  be 
fixed  in  writing  though  this  is  the 
better  practice. 

59.  Bray  v.  English,  1  Conn.  498; 
Young  V.  Reynolds,  4  Md.  375. 

60.  Bray  v.  English,  1  Conn.  498, 
holding,  however,  that  if  fraud  was 
thereby  practiced  and  one  party  failed 
to  get  a  fair  hearing  through  reliance 
on  the  agreement  the  award  might  be 
set  aside. 

But  compare  Corbitt  v.  Nealy,  29 
Iowa  445,  where  the  agreement  to  sub- 
mit left  the  matter  to  the  referees. 

61.  Weir  v.  Johnson,  2  Serg,  &  E. 
(Pa.)  459,  holding  that  their  meeting 
subsequently  is  without  authority,  in 
the  absence  of  consent  of  parties. 

[a]    Need  not  commence  the  hearing 
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refusing  to  proceed  with  the  reference,^^  but  when  an  order  of  court 
directs  a  report  within  a  specified  time  the  referee  loses  all  juris- 
diction by  failing  to  obey  the  order,«^  notwithstanding  the  consent 
or  agreement  of  the  parties."*  Unless  limited  by  statute  the  referee 
may  sit  outside  the  county  where  the  appointing  court  sits/^  but  it 
seems  that,  if  required,  the  referee  must  sit  within  the  territorial 
jurisdiction  of  the  court.'" 

E.    Notice  of  Heabing."^  —  Notice  of  the  time  and  place  of  the 
hearing  must  be  given  to  the  parties  or  to  their  attorneys,"^  even 


at  the  appointed  hour,  but  may  wait 
till  later  in  the  day  for  an  absent 
referee  to  arrive.  Small  v.  Deforest,  2 
How.  Pr.   (N.  Y.)   176. 

62.  Coosaw  Min.  Co.  V.  Farmers' 
Min.  Co.,  67  Fed.  31;  Bell  v.  Betton, 
18  N.  H.  43. 

[a]  Abuse  shown  where  master  re- 
fused to  hear  party  simply  because 
he  had  at  first  refused  to  take  part. 
Schwarz  v.  Sears,  Walk.  Ch.  (Mich.) 
19. 

63.  De  Long  v.  Stahl,  13  Kan.  558; 
Robinson  v.  O'Connor,  12  Neb.  405,  11 
N.  W,  859. 

64.  Peavy  v.  McDonald,  119  Ga.  865, 
47  S.  E.  203  (holding  that  jurisdic- 
tion was  lost  notwithstanding  parties 
both  requested  that  the  report  be 
filed  after  the  time  had  lapsed) ;  Davis 
V.  Caldwell,  100  fowa  658,  69  N.  W. 
1037. 

[a]  Nor  does  an  order  of  the  court 
In  reference  to  taxing  per  diem  of  the 
reporter,  "heretofore  or  hereafter  act- 
ing for  the  referee,"  made  after  ex- 
piration of  the  time  amount  to  a 
granting  of  additional  time.  Davis  v. 
Caldwell,  100  Iowa  658,  69  N.  W.  1037. 

[b]  No  estoppel  or  waiver  by  ap- 
pearing and  testifying  with  knowledge 
that  the  time  for  report  has  elapsed. 
Goodale  1!.  Case,  71  Iowa  434,  32  N.  W. 
414.  Contra,  Robertson  v.  Consolidated 
Boat,  S.  Co.,  8  Ohio  Dee.  521,  modify- 
ing 6  Ohio  Dec.  557,  '4  Ohio  N.  P. 
227. 

65.  Winnebago  v.  Dodge,  125  Wis. 
42,  103  N.  W.  255. 

[a]  Objection  is  waived  (1)  by  con- 
senting to  order  so  providing  (GuH  & 
B.  "V.  R.  Co.  V.  Winder,  26  Tex.  Civ. 
•App.  263,  63  S.  W.  1043),  or  (2)  by 
appearing  and  asking  for  a  continu- 
ance (Perseverance  Mining  Co.  v.  Bis- 
ander,  87  6a.  193,  13  S.  B.  461),  or 
(3)  by  failing  to  raise  objection  in 
the  lower  court.     Bl^ke  v.  Lyon,  etc. 


Mfg.  Co.,  77  N.  Y.  626,  See  also 
Blevins  v.  Morledge,  5  Okla.  141,  47 
Pac.  1068. 

[b]  In  New  York  there  is  some 
conflict.  The  early  case  of  Newland  v. 
West,  2  Johns.  188,  said  there  "is  no 
such  thing  as  a  venue  in  regard  to  a 
hearing  before  referees."  But  in  Brush 
V.  Mullany,  12  Abb.  Pr.  344,  it  is  said 
that  the  code  and  court  rules  have 
changed  the  rule,  and  that  referees  are 
absolutely  without  jurisdiction  to  try 
outside  the  county  of  the  place  of  trial. 
And  in  Bonner  v.  McPhail,  31  Barb. 
106,  it  was  held,  in  effect,  that  a  court 
of  limited  jurisdiction  could  not  order 
a  reference  to  be  taken  outside  its 
jurisdiction.  In  Pierce  v.  Voorhees,  3 
How.  Pr.  Ill,  a  rule  was  granted  per- 
mitting hearings  in  a  county  other 
than  that  in  which  the  venue  was 
laid,  and  in  O'Brien  «.  Catskill  Mt.  R. 
Co.,  32  Hun  636,  it  was  said  that  the 
"power  was  daily  given"  to  referees 
to  sit  in  any  county  of  the  state.  Com- 
pare Blake  v.  Lyons,  etc.  Mfg.  Co.,  77 
N.  Y.  626. 

[e]  In  federal  courts  the  master 
may  take  testimony  outside  the  dis- 
trict of  his  appointment.  Consolidated 
Fastener  Co.  v.  Columbia  B,  &  F.  Co., 
85  Fed.  54. 

66.  Blevins  v.  Morledge,  5  Okla.  141, 
47  Pac.  1068. 

67.  Notice  of  adjourned  hearing, 
see  infra,  IX,  G. 

68.  V.  8. — New  York  v.  Du  Bois,  86 
Fed.  889.  Fla. — La  Baron  v.  Over- 
street,  39  Fla.  628,  23  So.  22.  111. 
Acme  Copying  Co.  v.  McLure,  41  111. 
App.  397.  Md. — Young  v.  Reynolds,  4 
Md.  375.  Mass.— Billings  v.  Billings, 
110  Mass.  225.  Miss. — Wilkins  v. 
Humphreys,  23  Miss.  311;  Poindexter 
V.  La  Roche,  7  Smed.  &  M.  699.  N.  H. 
Abbe  V.  Norcott,  8  N.  H.  51.  N.  Y. 
Lochte  V.  Moeschler,  46  Hun  681,  12 
N.  Y.  St.  763.  Ohio.— Glass-Edsall  P. 
Co.  V.  Telegram  Pub.  Co.,  11  Ohio  Dec. 
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after  default,  in  some  eases,®^  but  where  the  reference  is  merely  to 
state  the  account  from  the  proofs  already  in,  no  notice  is  necessary,^" 
and  it  seems  that  actual  knowledge  of  the  hearings  may  take  the 
place  of  formal  notice,^^  and  where  conflicting  notices  are  served  the 
party  should  inform  himself,  or  be  present  at  one  of  the  places 
named.''^  The  notice  may  be  waived'*  as  by  failure  to  object  upon 
notice  of  filing  of  the  report.'*  Under  the  rule  providing  that  the 
referee  shall  fix  the  time  and  place  of  trial,'"  the  referee  should  give 
notice,'"  but  under  some  statutes  the  giving  of  notice  devolves  upon 
the  party  who  obtained  the  reference,"  and  under  others  either  party 
may  give  notice.'*    Failure  to  give  notice  is  an  irregularity  warrant- 


(Iteprint)  899,  30  Wkly.  L.  Bui.  369. 
Pa. — ^Wilcox  V.  Pavne,  88  Pa.  154;  Pox 
V.  Weekerly,  1  Phil.  320,  9  Leg,  Int. 
43;  Navel  v.  Elliot,  5  W.  N.  C. 
35,  construing  statute  requiring. 
S.  C. — Hubbard  v.  Camperdown  Mills, 
25  S.  C.  496,  1  S.  B.  5,  distinguishing 
and  criticising  Nimmons  v,  Stewart,  13 
S.  C.  445.  Tex. — Parsons  v.  Able,  19 
Tex.  447.  Va. — Eoberts  v.  Jordans,  3 
Munf.  (17  Va.)  488.  W.  Va.— Shen- 
andoah Val.  Nat.  Bank  v.  Shirley,  26 
W.   Va.   563. 

[a]  In  both  reference  by  consent 
under  the  code  and  reference  to  arbi- 
tration all  parties  are  entitled  to  no- 
tice of  the  time  and  place  of  hearing. 
Grimes  V.  Brown,  113  N.  C.  154,  18  S. 
E.  87. 

[b]  Notice  Need  Not  Be  Given  to 
a  Pai!ty  Who  Is  Out  of  the  Action. 
So  it  need  not  be  given  to  an  infant 
or  her  guardian  ad  litem  where  an 
interlocutory  judgment,  not  appealed 
from,  had  dismissed  the  infant.  Jew- 
ett  V.  Schmidt,  108  App.  Div.  322;  95 
N.  Y.   Supp.   631. 

[e]  Though  accounting  is  between 
other  parties,  a  party  to  the  action  is 
entitled  to  notice  of  the  hearing  so 
that  he  may  appear  and  protect  any 
interest  he  may  have.  It  is  not  neces- 
sary for  him  to  make  a  formal  motion 
of  intervention.  Ingersoll  v.  Weld, 
101  App.  Div.  365,  91  N.  Y.  Supp.  1037. 

[d]  The  party  whose  duty  It  was 
to  give  the  notice  cannot  allege  ab- 
sence of  notice.  Eeesman  v.  Kittan- 
ning  Ins.  Co.,  3  Pa.  Co.  Ct.  1. 

69.  Craig  v.  McKinney,  72  111.  305, 
distinguishing  Moore  v.  Titman,  33  HI. 
358,  where  a  bill  to  foreclose  a  mort- 
gage was  taken  as  confessed  and  the 
duty  of  the  master  was  one  of  mere 
commutation  from  written  evidence  of 
indebtedness    in    the    case..     Compare 
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Acme  Copying  Co.  v.  McLure,  41  111. 
App.  397. 

See  also  Abbe  v,  Norcott,  8  N.  H. 
51;  Lochte  V.  Moeschler,  46  Hun  681, 
12  N.  y.  Supp.  763. 

70.  Calvert  v.  Carter,  18  Md.  73. 

71.  Doudell  V.  Shoo,  20  Cal.  App. 
424,  129  Pac.  478;  Pox  v.  Weekerly, 
1  Phila.  (Pa.)  320,  9  Leg,  Int.  43.  See 
also  McCandlish  v.  Edloe,  3  Gratt.  (44 
Va.)  330. 

72.  Hagadorn  v.  Mangan,  1  Kulp 
(Pa.)  181. 

73.  Le  Baron  v.  Overstreet,  39  Pla. 
628,  23  So.  22. 

74.  Doudell  v.  Shoo,  20  Cal,  App. 
424,  129  Pac.  478. 

Failure  to  object  before  decree  as 
waiving  lack  of  notice,  see  infra,  XI, 
C  and  G. 

75.  See  supra,  IX,  D. 

76.  U.  S. — New  York  v.  Du  Bois,  86 
Fed.  889.  Fla. — ^Le  Baron  v.  Overstreet, 
39  Fla.  628,  23  So.  22,  though  the 
statute  does  not  expressly  impose  that 
duty  upon  the  referee.  Md. — Young  v. 
Eeynolds,  4  Md.  375.  Miss. — Poindex- 
ter  V.  La  Eoehe,  7  Smed.  &  M.  699. 
N.  H.— Abbe  v.  Noreott,  8  N.  H.  51. 
Ohio. — Glass-Edisall  P.  Co.  v,  Telegram 
Pub.  Co.,  11  Ohio  Dee.  (Eeprint)  899, 
30  Wkly.  L.  Bui.  369. 

[a]  Where  there  are  several  ref- 
erees  the  custom  is  for  the  one  first 
named  tol  act  as  chairman  and  he 
gives  the  notices.  Swinton  V.  Erwin, 
8  Vt.  282. 

77.  Eeesman  v.  Eittanning  Ins.  Co., 
3  Pa.  Co.  Ct.  1. 

78.  Thompson  v.  Krider,  8  How.  Pr. 
(N.  Y.)  248,  following  Williams  v.  Sage, 
1  Code  Rep.  (N.  S.)  358,  and  distin- 
guishing Holmes  v.  Slocum,  6  How. 
Pr.  217,  1  Code  Rep.  (N.  S.)  380. 

Compare  Sage  v.  Mosher,  17  How.  Pr. 
(N.  Y.)  367. 
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ing  the  vacation  of  the  judgment.'^"  Where  both  parties  gave  notice 
of  hearing  neither  can  charge  default  upon  the  other  for  not  bringing 
on  the  hearing,'"  and  after  notice  properly  given  mere  misinforma- 
tion by  the  referee  does  not  excuse  neglect  to  attend.*'^ 

Generally  the  notice  should  be  served  as  other  papers  are  served,'^ 
but  under  some  statutes  the  service  must  be  as  a  summons  is  served 
in  some  cases,^^  and  service  by  a  commissioner  by  publication  has 
been  recognized.'*  The  length  of  notice  is  largely  regulated  by  stat- 
ute,'® and  in  the  absence  of  statute  a  reasonable  time  must  be  given.'° 
Notice  served  after  the  time  fixed  for  the  hearing  is  not  available  for 
any  purpose.'^ 

The  presumption  is  that  due  notice  was  given  where  nothing  ap- 
pears to  the  contrary  in  the  record." 


79.  Lochte  v.  Moeschler,  46  Hun 
681,  12  N.  Y.  St.  763;  Glass-Edsall  P. 
Co.  V.  Telegram  Pub.  Co.,  11  Ohio  Dec. 
(Eepriht)  899,  30  Wily.  L.  Bui.  369. 
See  also  Grimes  v.  Brown,  113  N.  C. 
154,  18   S.  E.   87. 

[a]  It  is  error  or  misconduct  on  the 
part  of  the  referee  to  take  evidence 
without  giving  notice  of  the  time  and 
place  of  hearing,  where  party  did  not 
attend  and  had  no  knowledge  of  the 
hearing.  New  York  v.  Du  Bois,  86 
Fed.  889. 

[b]  The  record  must  show  that  the 
complaining  party  presented  evidence 
in  support  of  his  contention  that  he 
was  not  given  notice  of  the  hearing. 
Otherwise  the  recital  in  the  judgment 
of  the  referee  that  he  "gave  notice" 
is  conclusive.  Hammond  v.  Vetsburg 
Co.,  56  Fla.  369,  48  So.  419. 

80.  Thompson  v.  Krider,  8  How.  Pr. 
(N.  Y.)  248, 

That  referee  cannot  dismiss  for  fail- 
ure of  parties  to  prosecute,  see  supra, 
VII,  F. 

81.  Sage  V.  Mosher,  17  How.  Pr. 
(N.  Y.)  367. 

82.  Loomis  v.  ,    19    Wend. 

(N.  Y.)  640.    See  the  titles  "Notice;  "- 
"Service  of  Process  and  Papers." 

[a]  Service  by  hearing  in  lawyer's 
office  was  insufficient  where  no  one 
was  there  and  the  door  was  locked, 
but  server  unlocked  door  and  left  paper 
in  the  office,  Campbell  v.  Spencer,  L 
How.  Pr.  CN.  Y.)  199.  See  also  Liv- 
ingston V.  Mclntyre,  1  How.  Pr.  (N.  Y.) 
253. 

83.  Wilcox  V.  Payne,  88  Pa.  154; 
Henry  v.  Norwood,  4  Watts  (Pa.)  347; 
Navel  V.  Elliot,  5  W.  N.  C.  (Pa,)  S5. 
See  also  McShane  v.  MeShane,  24  Pa. 


Dist.   147;   Elvers  v.  Walker,  1  Dall. 
(Pa.)  81,  1  L.  ed.  46. 

84.  McOandlish  v.  Edloe,  3  Gratt, 
(44  Va.)  330;  Marling  v.  Eobrecht,  13 
W.  Va.  440. 

85.  In  re  Perrigan's  Estate,  42  App, 
Div.  1,  58  N.  Y.  Supp.  920  (affirmed 
in  160  N.  Y.  689,  55  N.  E.  1095); 
Dickinson  v.  Earle,  31  App.  Div.  236, 
52  N.  Y.  Supp.  615. 

86.  In  re  Ferrigan's  Estfite,  42  App. 
Div.  1,  58  N.  Y.  Supp.  920,  affirmed 
in  160  N.  Y.  689,  55  N.  E.  1095  (in  a 
special  proceeding  before  the  surrogate 
where  referee  is  appointed  to  take 
testimony  the  Code,  §977,  does  not  ap- 
ply as  that  relates  only  to  the  trial 
of  issues);  Stevens  v.  Pearson,  5  Vt. 
503. 

[a]  Notice  of  hearing  on  the  tenth 
or  twelfth  is  not  reasonable.  Parsons 
V.  Able,  19  Tex.  447. 

[b]  On  failure  to  give  reasonable 
time  the  trial  court  should  be  asked 
for  an  extension  thereof.  Stevens  v. 
Pearson,  5  Vt.  503,  it  cannot  be  as- 
signed for  error.  Compare  Parsons  v. 
Able,  19  Tex.  447,  where  attorney  ob- 
jected at  once  and  excepted  to  report 
at  earliest  opportunity. 

87.  Le  Baron  v.  Overstreet,  39  Fla. 
628,  23  So.  22. 

88.  Oppenheimer  v.  Comly,  3  Serg. 
&  E.  (Pa.)  3;  McHugh  v.  Peck,  29  Tex. 
141,  follovnng  Hooper  v.  Brinson,  2  Tex. 
185. 

[a]  Where  record  failed  to  show 
any  return  of  service  and  the  finding 
of  notice  was  complained  of  as  being 
without  evidence  to  support  it,  the 
court  considered  the  affidavit  on  mo- 
tion to  set  aside  the  judgment  for  in- 
Buffi.cient    notice    as    establishing    the 
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F.  Appearance  or  Failure  To  Appear.  —  A  ;party  should  not  be 
concluded  by  an  award  without  a  hearing,  unless  he  has  consented 
to'  such  a  course,^®  and  While  the  referees  may  make  inquiry  as  to 
matters  of  a  public  nature  for  the  purpose  of  better  informing  them- 
selves,^" they  are  not  permitted  to  examine  witnesses  in  the  absence 
of  the  parties.®^  Looking  over  accounts  and  talking  with  the  wit- 
nesses after  the  hearing  is  not  in  the  nature  of  an  ex  parte  hearing.'^ 
Where  either  party  refuses  to  appear  after  due  notice  the'  refetees 
may  proceed  ex  parte.''  A  judgment  as  upon  nonsuit  or  default 
cannot  be  entered  for  the  neglect  or  refusal  of  a  party  to  appear.'* 
The  parties  may  waive  the  right  to  be  present.'®    A  party  who  failed 


facts  as  to  the  service.  Le  Baron  v. 
Overstreet,  39  Fla.  628,  23  So.  22. 

89.  Billings  v.  Billings,  110  Mass. 
225. 

[a]  No  motion  to  intervene  is  neces- 
sary to  entitle  a  party  to  appear  be- 
fore the  referee  to  protect  any  inter- 
est he  may  have  though  the  reference 
has  been  ordered  primarily  for  an  ac- 
counting between  the  other  p9.rtiea. 
Ingersoll  v.  Weld,  101  App.  Div.  365, 
91  N.  Y.  Supp.  1037. 

90.  Chaplin  v.  Kirwan,  1  Ball.  (Pa.) 
187,  1  L.  ed.  93,  that  is  they  might 
inquire  generally  as  to  prices,  etc. 

91.  Small  V.  Trickey,  41  Me.  507,  66 
,  Am.  Dec.  255;  Frey  v.  Vanlear,  1  Serg. 

&  R.  (Pa.)  435;  Chaplin  v.  Kirwan, 
1  Dall.  (Pa.)  187,  1  L.  ed.  93;  Hollings- 
worth  V.  Leiper,  1  Dall.  (Pa.)  161,  1 
L.  ed.  82;  Hagner  v.  Musgrove,  1  Dall. 
(Pa.)  83,  1  L.  ed.  46. 

[a]  Presence  of  attorney  is  not  suf- 
ficient where  party  insists  upon  his 
fundamental  right  to  be  present  and 
take  part  in  the  cross-examination. 
The  fact  that  the  witness  was  ill,  and 
that  the  referee  was  induced  to  order 
the  examination  apart  from  the  party, 
because  of  physician's  advice  as  to 
danger  to  health  of  witness  if  eon- 
fronted  with  party,  does  not  change 
rule.  Chandler  v.  Avery,  47  Hun  9, 
14  N.  Y.  St.  165. 

[b]  It  was  misconduct  for  a  referee 
not  to  consider  the  reference  as  a  trial 
but  to  consult  with  certain  witnesses 
privately  for  the  purpose  of  informing 
himself.  New  York  v.  Du  Bois,  86  Fed. 
889. 

92.  Small  V.  Trickey,  41  Me.  507, 
66  Am.  Dec.  255,  referees  merely  veri- 
fied an  account,  which  had  been  sworn 
to  by  a  witness,  by  comparing  it  with 
original  bool^s  of  accounts.  See  also 
Lazarus  V.   Com.    Ins.     Co.,    19    Pick. 
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(Mass.)  81,  where  an  auditor  having 
occasion  to  be  in  another  city  checked 
up  his  report  from  data  on  certain 
books  there. 

[a]  Merely  looking  over  bank  books 
and  checks  which  had  been  received 
in  evidence  and  talking  with  the  wit- 
ness who  had  custody  of  them,  was  not 
such  misconduct  as  warranted  setting 
aside  the  report.  Weakley  v.  Cherry, 
62  Kan.  867,  63  Pac.  433. 

93.  Conn. — Bray  v.  English,  1  Conn. 
498.  N.  Y. — Stephens  v.  Strong,  8  How. 
Pr.  339.  Can. — Proctor  v.  Jarvis,  15 
TJ.  C.  Q.  B.  187. 

[a]  One  is  not  excused  from  ap- 
pearing after  notice  because  he  was 
misled  by  statements  of  the  other  side 
into  believing  that  the  trial  would  not 
be  had.  Washington  v.  Jones,  45  Iowa 
260. 

94.  Bay  v.  Austin,  56  N.  H.  36,  con- 
struing the  referee  law  of  1874.  But 
see  also  Whitney  v.  Pierce,  40  N.  H. 
114;  Whiton  V.  Wiggin,  34  N.  H.  215, 
and  Blodgett  v.  Shepard,  16  N.  H.  879, 
showing  that  under  the  former  statute 
such  a  judgment  might  be  entered. 

[a]  When  the  plaintiff  does  not  ap- 
pear the  practice  is  to  report  that  fact 
and  that  he  had  no  cause  of  action. 
The  referees  have  no  power  to  award 
a  nonsuit  and  they  cannot  investigate 
the  "cause  submitted  to  them"  when 
the  person  instituting  the  suit  will  not 
attend  and  show  his  ground  of  action. 
Miller  v.  Miller,  5  Binn.  (Pa.)  62. 

[b]  Power  of  referee  to  dismiss 
on  failure  of  parties  to  appear  or  to 
prosecute  the  case,  see  supra,  VII,  F. 

95.  Lazarus  v.  Com.  Ins. '  Co.,  19 
Pick.  (Mass.)  81. 

[a]  Attendance  on  the  subsequent 
proceedings  after  the  referee  has  pro- 
ceeded ex  parte,  is  a  waiver  of  the 
error.     The  party  should  abandon  tb© 
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to  be  present  when  an  adjournment  was  taken  cannot  object  that  he 
had  no  notice  of  the  subsequent  hearing.^^ 

G.  Adjournments.  —  The  referee  may  adjourn  the  hearing  from 
time  to  time,  as  the  case  may  require,®'  even  on  his  own  motion,®' 
but  must  not  go  beyond  the  limitations  of  the  order  of  reference."" 
Under  some  statutes  the  referee  has  express  power  to  adjourn  from 
time  to  time.'  The  adjournments  may  be  for  a  longer  period  than 
from  day  to  day  where  such  a  course  is  required  for  the  convenience 
of  the  referee,^  or  the  ends  of  justice  so  require;'  but  under  some 
statutes  cannot  be  beyond  the  term.*  The  referee  may  impose  such 
terms  as  are  usually  imposed  by  the  court  on  putting  off  trials."  The 
adjournment  need  not  be  formally  made  where  both  parties  appeared 
and  offered  all  their  evidence,*  but  should  appear  by  the  record.' 
Notice  should  be  given  of  the  time  to  which  the  hearing  is  adjourned.' 


reference  and  ask  the  court  to  rescind 
the  submission.  Small  v.  Trickey,  41 
Me.  507,  66  Am.  Dee.  255. 

96.  Eckert  v.  Sheets,  6  Serg.  &  E. 
(Pa.)  275;  Swinton  v.  Erwin,  8  Vt. 
282. 

97.  U.  S.— Philadelphia  Third  Nat, 
Bank  v.  Chester  Valley  Nat.  Bank, 
86  Fed.  852,  30  C.  C.  A.  536.  Conn. 
Aahmead  v.  Colby,  26  Conn.  287;  Bray 
V.  English,  1  Conn.  498.  Del. — Eick- 
ards  V.  Patterson,  5  Harr.  235.  6a. 
Johnson  v.  Thomas,  144  Ga.  69,  86  S. 
E.  236.  Ky. — Joplin  v.  Cordrey,  9 
Ky.  L.  Eep.  445,  5  S.  W.  397.  Nev. 
Young  V.  Clute,  12  Nev.  31.  N.  Y. 
In  re  Ferrrgan's  Est.,  42  App.  Div. 
1,  58  N.  Y.  Supp.  920,  affirmed  in 
160  N.  Y.  689,  55  N.  B.  1095;  Grahams 
V.  Morton,  6  Wend.  552.  Pa. — Latimer 
V.  Eidge,  1  Binn.  458.  S.  C. — ^Bivings- 
ville  Mfg.  Co.  V.  Bivings,  7  Eich.  Eq. 
455.  Vt. — Swinton  v.  Erwin,  8  Vt. 
282. 

Eight  of  part  of  referees  to  order 
an  adjournment  when  all  are  not  pres- 
ent, see  supra,  IX,  B. 

98.  Deputy  v.  Betts,  4  Harr.  (Del.) 
352;  Ex  parte  Eutter,  3  Hill  (N.  Y.) 
464.  The  referee  is  the  sole  Judge  of 
the  necessity,  subject  to  the  right  oT 
the  court  to  inquire  as  to  the  reason- 
ableness of  the  delay  to  the  parties. 

99.  Belmont  Mining  Co.  v.  Costigan, 
21  Colo.  471,  42  Pao.  647;  Hoehstetter 
17.  Isaacs,  14  Abb..  Pr.  N.  S.  (N.  Y.) 
235,  44  How.  Pr.  495,  where  the  referee 
either  has  not  the  power,  or  doubts 
his  power,  to  grant  an  amendment,  it 
is  proper  practice  to  stay  the  trial 
and  permit  application  to  the  court. 
To   same   effect   see  Ford  v.  Ford,  53 


Barb.  (N.  Y.)  525,  35  How.  Pr,  321. 
And  see  also  Woolsey  v.  Shaw,  34  App. 
Div.  405,  53  N.  Y.  Supp.  436. 

1.  See  the  statutes  and  Fla. — Le 
Baron  v.  Overstreet,  39  Fla.  628,  23 
So.  22,  '.'may  adjourn  for  cause 
shown. ' '  Ohio. — Guthrie  &  Sons  v.  An- 
gasta  Milling  Co.,  17  Ohio  C.  C.  256, 
9  Ohio  C.  D.  739.  Pa.— Eckert  v. 
Sheets,  6  Serg.  &  E.  275. 

2.  Ex  parte  Elftter,  3  Hill  (N.  Y.) 
464. 

3.  Vinton  v.  Lindsey,  68  Ga.  291. 

4.  Jackson  v.  Ives,  22  Wend.  (N.  Y.) 
637.  See  also  Ex  parte  Eutter,  3  Hill 
(N.  Y.)  464,  which  holds  that  notwith- 
standing the  statute  a  referee  ad- 
journing on  his  own  motion  might  ad- 
journ beyond  the  term.  ' 

5.  See  Ashmead  v.  Colby,  26  Conn. 
287;  Sickles  v.  Fort,  12  Wend.  (N.  Y.) 
199,  may  impose  costs,  Compare  John- 
son V.  Gay,  6  Cow.  (N.  Y.)  55,  where 
without  deciding  the  referee's  right  to 
impose  costs  the  court  refused  to  im- 
pose costs  after  the  referee  had  ad- 
journed unconditionally. 

6.  Accessory  Transit  Co.  i).  63,rrison, 
9  Abb.  Pr.  (N.  Y.)  141,  18  How.  Pr. 
(N.  Y.)    1. 

7.  Eickards  v.  Patterson,  5  Harr. 
(Del.)   235. 

8.  Fla. — ^Le  Baron  v.  Overstreet,  39 
Fla.  628,  23  So.  22.  N.  M.— Eiefe  v. 
Sehofield,  9  N.  M.  3l4,  51  Pac.  673. 
Pa. — ^Frey  v.  Vanlear,  1  Serg.  &  E. 
435. 

[a]  But  where  the  parties  are  pres- 
ent at  the  hearing  at  which  the  ad- 
journment is  made  they  have  sufficient 
notice.     Swinton  v.  Erwin,  8  Vt.  282. 

Waiver  of  right  to  notice  by  failure 

Vol.  XXII 


560 


REFERENCES 


It  is  too  late  to  ask  for  an  adjournment  after  the  referees  have 
agreed  upon  their  award.*  In  some  jurisdictions  the  application  for 
a  continuance  should  be  made  to  the  referee  and  not  to  the  court,^* 
but  in  others  it  may  be  made  to  the  referee,  or  to  the  eourt.^^ 
Whether  an  adjournment  will  be  granted  is  a  matter  for  the  dis- 
cretion of  the  referee,^  ^  and  there  can  be  no  reversal  unless  that  dis- 
cretion be  abused  to  the  injury  of  the  party  excepting.^^  But  re- 
fusal of  a  request  for  adjournment,  founded  upon  sufficient  reasons 
and  offered  in  time  is  ground  for  vacating  the  award,"  though  the 
question  cannot  be  first  raised  on  appeal.^^ 

H.  Parties.  —  The  limited  power  of  the  referee  to  permit  amend- 
ment does  not  extend  to  the  making  of  new'  parties,^®  nor  can  the 
referee  strike  out  a  party  under  guise  of  amending  the  pleadings.^' 
In  some  jurisdictions,  by  statute,  the  powers  of  the  referee  to  whom 
all  issues  of  law  and  fact  have  been  referred,  are  broad  enough  to 
permit  new  parties  to  be  made.^^    Parties  brought  in  by  6rder  of 


to   be  present   at   hearing   where  ad- 
journment was  made,  see  supra,  IX,  F. 

9.  Coryell  v.  Coryell,  1  N.  J.  L.  385. 

10.  Deputy  v.  Betts,  4  Harr.  (Del.) 
352,  following  Kinney  v.  Short,  2  Harr. 
(Del.)  357;  Baier  v.  Lafitte,  4  Eich. 
Eq.  (S.  C.)  392. 

11.  Sudam  v.  Swart,  20  Johns.  (N. 
Y.)  476,  following  Bird  v.  Sands,  1 
Johns.  Cas.  394,  Colem.  Gas.  105,  Golem. 
&  C.  Cas.  107,  and  Combs  v.  WyckoflE, 
1  Gaines  (N.  Y.)  147,  Colem.  &  C. 
Cas.  202;  but  compare  Langley  v.  Hick- 
man, 1  Sandf.   (N.  Y.)  681. 

[a]  Cannot  Be  Made  to  the  Court 
CommlssiO'ner. — Grahams  v.  Morton,  6 
Wend.   (N.  Y.)   552. 

[b]  If  postponement  beyond  the 
term  is  necessary  application  must  be 
made  to  the  court  and  not  to  the 
referee.  Ex  parte  Gutter,  3  Hill  (N. 
Y.)  464. 

12.  U.  S.— Philadelphia  Third  Nat. 
Bank  v.  Chester  Valley  Nat.  Bank, 
86  Fed,  852,  30  C.  C.  A.  436. 
Conn.  —  Ashmead  v.  Colby,  26 
Conn.  287.  Ga. — Johnson  v.  Thomas, 
144  Ga.  69,  86  S.  E.  236;  Vinton  v. 
Lindsey,  68  Ga.  291.  Ky. — Joplin  v. 
C.rdrey,  9  Ky.  L.  Rep.  445,  5  S.  W. 
397.  N.  Y. — Cooley  v.  Huntington,  16 
Abb.  Pr.  384,  note. 

[a]  Properly  refused  where  party 
only  stated  that  he  desired  further 
time  in  which  to  produce  testimony, 
without  stating  what  the  testimony  is, 
why  he  is  not  then  able  to  produce 
it,  and  that  he  expects  to  be  able 
to  produce  it  in  a  reasonable  time. 
Latimer  v.  Ridge,  1  Binn.  (Pa.)  458. 
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13.  Vinton  v.  Lindsey,  68  Ga.  291. 

[a]  Injury  not  appearing  the  re- 
fusal of  referee  to  adjourn  immediately 
upon  withdrawal  of  appellant's  coun- 
sel in  order  to  give  appellant  oppor- 
tunity to  engage  new  counsel,  is  not 
ground  for  reversal.  In  re  Tyler,  71 
Cal.  353,  12  Pae.  289,  13  Pac.  169. 

14.  Coryell  v.  Coryell,  1  N.  J.  L. 
385. 

See  also  Tacoma  Grocery  Co.  ■».  Dra- 
ham,  8  Wash.  263,  36  Pac.  31,  40  Am. 
St.  Eep.  -907. 

[a]  Continuance  should  have  been 
granted  where  the  delay  was  caused 
by  efforts  to  compromise.  Drew  v. 
Drew,  271  111.  239,  111  N.  E.  134. 

15.  Tacoma  Grocery  Co.  v.  Draham, 
8  Wash.  263,  36  Pae.  31,  40  Am.  St. 
Eep.  907. 

16.  Williams  v.  Justice,  113  N.  C, 
502,  18  S.  B.  672,  cannot  without  con- 
sent. See  also  Newman  v.  Marvin,  12 
Hun  (N.  Y.)  236;  Billings  v.  Baker, 
6  Abb.  Pr,  (N.  Y.)  213;  Hawking  v. 
Avery,  32  Barb.  (N.  Y.)  551. 

17.  Billings  v.  Baker,  6  Abb,  Pr, 
(N.  Y.)  213. 

18.  See  the  statutes  and  N.  O. — ^Per- 
kins V.  Berry,  103  N,  C.  131,  9  S.  E. 
621.  Ohio. — Guthrie  &  Sons  v.  Angosta 
Milling  Co.,  17  Ohio  C.  C.  256,  9  Ohio 
C.  D.  789.  S.  C— Beall  Co.  v.  Weston, 
83  S.  C.  491,  65  S.  B.  823;  Dixon  v. 
Eoessler,  76  S.  C.  415,  57  S.  E.  203. 

[a]  Referee  May  Correct  a  Name 
Under  Provisions  of  Code. — Magovem 
V.  Robertson,  59  Hun  627,  14  N,  Y. 
Supp,  114. 
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court  cannot  be  compelled  to  accept  a  referee  who  has  been  previously 
appointed.^* 

1.  Pleadings.^"  —  1.  In  Greneral.  —  A  referee  whose  powers  are 
limited  by  his  order  of  appointment  to  the  taking  of  testimony  and 
reporting  his  findings  of  fact,  has  no  power  to  pass  upon  the  suffi- 
ciency of  the  eomplaint.^^  Some  courts  hold  that  where  the  appoint- 
ment authorizes  the  referee  to  hear  and  determine  issues,  he  may 
pass  upon  the  sufficiency  of  the  pleadings  to  state  a  cause  of  action 
or  defense,^^  and  has  power  to  determine  a  demurrer  to  the  declara- 
tion,^^ and  may  even  disturb  a  prior  ruling  of  the  trial  court  thereon,^* 
and  may  permit  additional  pleadings  to  be  filed,^^  or  the  filing  of  a 
reply  after  the  reference,  where  the  court  might  properly  have  done 
so.^^  Other  cases  hold  that  no  referee  has  power  to  hear  and  de- 
termine a  demurrer  to  the  declaration,^^  and  that  he  cannot  strike 
out  an  amendment  to  pleadings  allowed  by  the  court  previous  to  the 
reference,^*  nor  permit  a  defendant  in  default  to  answer,^^  and  that 
a  supplemental  pleading  can  only  be  granted  by  the  court  on  motion.'" 

2.  Amendments.^^  —  In  the  absence  of  statutory  provision  it  has 
been  held  that  the  referee  has  no  power  to  grant  any  amendment  to 
the  pleadings,'^  but  the  statutes  usually  give  the  power.''  Generally 
a  referee  to  whom  all  issues  of  law  and  fact  have  been  referred  may 


19.  Wood  V.  Swift,  81  N.  T.  31. 

20.  As  limiting  the  scope  of  ref- 
eree's authority,  see  supra,  IV,  B,  and 
VII,  F. 

21.  Belmont  Mining  Co.  v.  Costigan, 
21  Colo.  471,  42  Pac.  647. 

22.  Schuyler  v.  Smith,  51  N.  T.  309, 
10  Am.  Eep.  609,  may  give  judgment 
on  the  pleadings  where  answer  seta 
up  no  defense.  CofSn  v.  Eeynolds,  37 
N.  T.  640,  may  dismiss  where  com- 
plaint does  not  state  cause  of  action. 

23.  Franklin  Phos.  Co.  v,  Interna- 
tional Harvester  Co.,  62  Fla.  185,  57  So. 
206,  Ann.  Cas.  1913C,  1247. 

24.  Franklin  Phos.  Co.  v.  Interna- 
tional Harvester  Co.,  62  Fla.  185,  57 
So.  206,  Ann.  Cas.  1913C,  1247.  While 
he  should  hesitate  to  do  so  there  is 
no  doubt  of  his  power.  He  may  be 
regarded  as  a  judge  ad  hoc  or  pro 
hac  vice.  And  as  the  judge  may 
change  prior  rulings  on  the  pleadings, 
so  may  the  referee. 

25.  Jacksonville,  T.  &  K.  W.  Ey. 
Co.  V.  Lookwood,  33  Fla,  573,  15  So. 
327. 

26.  Poitevin  v.  Binnell,  148  Iowa 
249,  125  N.  W.  653. 

27.  Perseverance  Mining  Co.  V.  Bis- 
aner,  87  Ga.  193,  13  S.  B.  461.  De- 
murrer must  be  made  to  the  court  be- 
fore the   reference  was    applied    for. 


Any  finding  by  the  referee  as  to  the 
sufficiency  of  the  declaration  was  ir- 
relevant and  immaterial. 

28.  Eusk  V.  Hill,  117   Ga.   722,  45 

S.  E.  42, 

29.  Jones  v.  Beaman,  117  N.  C.  259, 
23  S.  E.  248. 

30.  Lyon  v.  Isett,  11  Abb.  Pr,  (N. 
S.)  353,  42  How.  Pr.  155,  2  Jones  & 
S.  (N.  Y.)  41. 

31.  Adjouimnent  for  purpose  of  per- 
mitting application  to  court  for  permis- 
sion to  amend,  see  supra,  IX,  G. 

32.  U.  S.— Myers  v.  York  &  C.  E. 
Co.,  2  Curt.  28,  17  Fed.  Cas.  No.  9,997, 
afflrmed,  18  How.  246,  15  L.  ed.  380, 
he  cannot  formally  amend,  but  he  may 
disregard  technical  defects.  N.  H. 
ChUd  V.  Eureka  Powder  Works,  44  N. 
H.  354;  Merrill  v.  Eussell,  12  N.  H. 
74.  N.  Y.— Ford  v.  Ford,  53  Barb.  525, 
35  How.  Pr.  321,  holding  that  he  had 
no  such  power  "before  the  code."  See 
also  Holmes  v.  Slocum,  6  How.  Pr.  217, 
1  Code  Eep.  (N.  S.)  380. 

33.  See  the  statutes  and  Blanton  v. 
Bostie,  126  N.  C.  418,  35  8.  E.  1035. 
And  see  also  the  cases  cited  in  next 
note. 

[a]  Referee  has  "limited  power" 
to  permit  amendment.  This  does  not 
extend  to  making  new  parties,     Wil- 
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allow  pleadings  to  be  amended,^*  but  where  the '  reference  is  merely 
to  take  testimony  he  has  no  such  power.^^  The  referee  cannot  change 
the  issues  which  have  been  sent  to  him  to  try.'°  The  referee's  power 
is  never  more  extensive  than  the  court's.'^  It  follows  that  in  most 
jurisdictions  the  amendment  cannot  set  up  a  new  cause  of  action.'^ 
The  power  of  the  referee  is  usually  co-extensive  with  that  of  the 
court.^'  So  he  may  permit  the  amendment  during  the  trial  where 
the  court  could  do  so."  Amendment  of  the  pleadings  to  conform  to 
the  proof  is  usually  permitted.*^    The  referee  may  permit  amendment 


liams  V.  Justice,  113  N.  C.  502,  IS  S.  E. 
672. 

34.  Fla. — ^Franklin  Phos.  Co.  v.  In- 
ternational Harvester  Co.,  62  Fla.  185, 
57  So.  206,  Ann.  Cas.  1913C,  1247; 
Jacksonville,  T.  &  K.  W.  Ey.  Co.  v. 
Lockwood,  33  Fla.  573,  15  So.  327.  la. 
Poitevin  v.  Binnall,  148  Iowa  249,  125 
N.  W.  653.  Neb.— Taekaberry  v.  Gil- 
more,  57  Neb.  450,  78  N.  W.  32,  N.  T. 
McLaughlin  v.  Webster,  141  N.  Y.  76, 
35  N.  E.  1081;  People  V.  Albion  Cider 
&  Vinegar  Co.,  133  App.  Div.  865,  118 
N.  Y.  Supp.  15.  Ohio. — Guthrie  &  Sons 
V.  Angosta  Milling  Co.,  17  Ohio  C.  C. 
256,  9  Ohio  C.  D.  739.  S.  C— Southern 
Engine  &  B.  Wks.  v.  Dicks,  101  S.  C. 
462,  86  S.  E.  18;  BealJ  Co.  v.  Weston, 
83  S.  C.  491,  65  S.  B,  823;  Dixon  v. 
Eoessler,  76  S.  C.  415,  57  S.  E.  203. 
Wash. — Walsh  Lumber  Co.  v.  Chaney, 
67  Wash.  583,  122  Pae.  10.  Wis.— Gil- 
bank  1).  Stephenson,  31  Wis.  592. 

[a]  Where  a  reference  by  stipula- 
tion asked  that  the  referee  be  clothed 
"with  power  to  settle  issues,"  he 
clearly  had  power  to  permit  amend- 
ment of  the  petition.  Kelly  «.  West, 
48  Okla.   274,   149   Pac.   902. 

85.  Beall  Co.  v.  Weston,  83  S.  C. 
491,  65  S.  E.  823;  Dixon  v.  Eoessler, 
76  S.  C.  415,  57  S,  E.  203. 

3G.  De  La  Eiva  v.  Berreyesa,  2  Cal. 
195;  Holmes  v.  Slocum,  6  How.  Pr. 
(N.  Y.)  217,  1  Code  Eep.  (N.  S.)  380. 

[a]  Auditors  cannot  add  to  the 
claim  of  plaintiff  nor  to  that  claimed 
by  defendant  as  set-off.  Merrill  v: 
Eussell,  12  N.  H.  74,  followei  in  Child 
V.  Eureka  Powder  Works,  44  N.  H. 
354. 

37.  Ford  v.  Ford,  53  Barb.  (N.  Y.) 
525,  35  How.  Pr.  321,  disapproving  Van 
Ness  V.  Bush,  22  How.  Pr.  481,  14 
Abb.  Pr.  33. 

38.  Fla.- Jacksonville,  T.  &  K.  W. 
Ey.  Co.  V.  Lockwood,  33  Fla.  573,  15 
So.  327.     N.  Y.— McLaughlin  v.  Web- 
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ster,  141  N.  Y,  76,  35  N.  E.  1081 
(upholding  amendment  to  answer  says 
it  "made  no  substantial  change  in  the 
nature  of  the  defense");  National 
Steamship  Co.  v.  Sheahan,  122  N.  Y. 
461,  25  N.  E.  858,  10  L.  E.  A.  782; 
Conway  v.  Farish-Stafford  Co.,  157 
App.  Div.  481,  142  N.  Y.  Supp.  572; 
Myers  v.  Brown,  142  'App.  Div.  658, 
127  N.  Y.  Supp.  374;  Ford  v.  Ford,  53 
Barb.  525,  35  How.  Pr.  321.  S.  0. 
Edwards  v.  Eailroad  Co.,  32  S.  C.  117, 
10  S.  E.  822. 

[a]  But  compare  Poitevin  v.  Bin- 
nall, 148  Iowa  249,  125  N.  W.  653, 
which  suggests  that  .amendments  usual- 
ly present  new  issues,  and  the  referee 
as  well  as  the  court  may  permit.  And 
see  generally  the  title  "New  Cause  of 
Action  or  Defense." 

[b]  Cannot  Permit  Counterclaim  to 
Defendant's  Answer. — Collins  v.  St. 
Lawrence  Club,  123  App.  Div.  "207,  108 
N.  Y.  Supp.  287. 

[c]  Amendment  by  separately  stat- 
ing and  numbering  causes  of  action  is 
proper.  People  v.  Albion  Cider  & 
Vinegar  Co.,  133  App.  Div.  865,  118 
N.  Y.  Supp.  15. 

39.  Mason  v.  Johnson,  13  S.  C.  20. 

40.  Barnum  v.  Williams,  91  App. 
Div.  464,  86  N.  Y.  Supp,  821;  South- 
ern Engine  &  B.  Works  v.  Dicks,  101 
S.  C.  462,  86  S.  E.  18. 

41.  N.  Y.— Chapin  v.  Dob3:on,  78  N. 
Y.  74,  34  Am.  Eep,  512;  Stroock  Plush 
Co.  V.  Talcott,  150  App.  Div.  343,  134 
N.  Y.  Supp.  1052;  Perkins  v.  Storrs, 
114  App.  Div.  322,  99  N.  Y.  Supp.  849. 
S.  0. — South  Carolina  E.  E.  Co.  v. 
Barrett,  12  S.  C.  173.  Wash.— Walsh 
Lumber  Co.  v.  Chaney>  67  Wash.  583, 
122  Pac.  10.  Wis.— Gi'lbank  v.  Stephen- 
son, 31  Wis.  592,  permitting  amend- 
ment of  both  complaint  and  answer 
held  no  abuse  of  discretion. 

fa]  Statute  of  limitations  may  be 
pet  up  in  proper  case,  see  Jacksonville, 
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of  the  bill  of  particulars,*^  or  may  allow  a  new  bill  of  particulars 
to  be  annexed  to  the  complaint,*^  or  may  order  an  amendment  by 
affixing  a  bill  of  particulars.**  Parties  may  consent  to  amendments 
which  the  referee  could  not  otherwise  allow,*'  or  may  apply  to  the 
court  after  refusal  by  the  referee.*"  One  who  himself  evokes  the 
referee's  power  to  permit  amendment  cannot  complain  of  permission 
given  the  other  party.*'  Within  the  limits  of  his  power  the  allowance  of 
amendment  is  purely  one  for  the  referee's  discretion,*'  and  he  may 
impose  terms  upon  granting  the  motion.*^  Where  the  referee's  power 
to  amend  is  co-extensive  with  the  court's,  his  decision  is  reviewable 
only  on  appeal  from  the  judgment.^" 

J.  Aegument.^^,  —  Counsel  should  not  be  permitted  to  argue  in 
the  absence  of  opposing  counsel,*^  nor  should  the  referee  hear  argu- 
ment on  one  side  and  refuse  to  hear  opposing  counsel.^^  A  referee 
to  take  testimony  should  decline  to  record  unprofessional  statements 
made  by  counsel.'*  The  referee  may  grant  a  re-argument,''  but  can- 
not do  so  after  he  has  signed  his  report  and  notified  the  parties 
thereof.^" 

K.  Taking  and  Stating  Account.  —  Generally  speaking  the  prac- 
tice on  a  reference  to  state  an  account  is  the  same  under  the  statutes 
as  it  was  under  the  chancery  practice,''  but  the  referee  may  in  his 


T.  &  K.  W.  Ey.  "Co.  V.  Lockwood,  33 
na.  578,  15  So.  327;  Mason  v.  John- 
sbn,  13  S.  C.  20.  See  also  (Jordon's 
Admr.  v.  Hotehkiss,  82  Vt.  479,  74  Atl. 
74. 

42.  Williams  v.  Davis,  7  Civ.  Proe. 
(N.  T.)  282;  Melvin  v.  Wood,  4  Abb. 
Pr.  (N.  S.)  438,  3  Abb.  Dee,  272,  3 
Transcript  Appeals  297. 

43.  Melvin  v.  Wood,  4  Abb.  Pr.  (N. 
S.)  438,  3  Abb.  Dec.   (N.  Y.)  272. 

44.  Albro  v.  Figuera,  60  N.  T.  630, 
by  referee  on  own  motion. 

45.  Perkins  v.  Storrs,  114  App.  Div. 
322,  99  N.  Y.  Supp.  849. 

46.  Woolaey  v.  Shaw,  34  App.  Div. 
405,  53  N,  Y.  Supp.  436,  where  ad- 
journment for  that  purpose  is  given. 

[a]  Motion  at  chambers  to  allow 
amendment  after  refusal  by  referee  is 
not  proper  practice.  Oregon  Steam- 
ship Co,  V.  Otis,  59  How.  Pr.  (N.  T.) 
254, 

47.  Kelly  v.  West,  48  Okla.  274,  149 
Pac.  902. 

48.  Phoenix  Warehousing  Co.  v. 
Badger,  67  N.  Y.  294,  holding  refusal 
to  permit  amendment  to  answer,  not 
subject  to  exception. 

49.  Smith  v.  Bathbun,  75  N.  T, 
122;  Perry  ®,  Levenson,  82  App.  Div, 
94,  81  N.  Y.  Supp.  586,  afflrmed,  178 
N.  Y,  559,  70  N.  E.  1104,  terms  are 


in  discretion  of  referee,  subject  to 
review;.  Allowance  of  $50  costs  held 
not  inadequate, 

50.  Woodruff  v.  Dickie,  5  Bob.  (N. 
Y.)   619,  31  How.  Pr.  164. 

[a]  Motion  To  Strike  Out  the 
Amendment  Is  Kot  Proper  Remedy. 
Quimby  v.  Claflin,  77  N.  Y.  270;  Bar- 
num  v.  Williams,  91  App.  Div.  464, 
86  N.  Y.  Supp.  821. 

[b]  The  question  whether  the  action 
is  still  referable  may  be  reviewed 
either  by  motion  to  vacate  the  refer- 
ence, or  by  appeal  from  the  order 
referring  or  refusing  to  refer  the  added 
cause  of  action.  "  Conway  v.  Farrish- 
Stafford  Co.,  157  App.  Div.  481,  142 
N.  Y.  Supp.  572. 

51.  See  generally  the  title  "Argu- 
ment.^' 

52.  Miller  v.  E.  &  W.  V.  E.  Co.,  2 
C.  P.  (Pa.)  10,  it  was  misconduct  of 
the  arbitrators  to  permit  it. 

53.  Miller  v.  E.  &  W.  E.  Co.,  2 
C.  P.   (Pa.)   10. 

54.  Bea  v.  Eea,  53  Mich.  40,  18 
N.  W.  551,  the  only  effect  is  .to  add 
to  the  prolixity  of  the  record, 

65.  Litch  V.  Brotherson,  16  Abb.  Pr. 
(N.  Y.)  384,  25  How.  Pr.  407. 

56.  Craig  v.  Craig,  66  Hun  452,  21 
N,  Y.  Supp.  241,  50  N.  Y.  St.  461. 

57.  Milton  v.  Eiehardson,  21  Misc. 
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discretion  pursue  any  method  that  will  reach  a  correct  result,^'  pro- 
vided of  course  he  does  not  go  beyond  the  scope  of  his  order  of 
reference,^'  and  he  takes  the  account  in  pursuance  of  the  principles 
already  settled  by  the  court.*"  A  referee  appointed  to  hear  and  de- 
termine an  action  for  an  accounting  may  take  the  account  without 
making  and  entering  an  interlocutory  judgment  that  an  accounting 
is  necessary.*^  On  the  other  hand  a  referee  on  finding  that  an  ac- 
counting is  necessary  may  make  an  interlocutory  judgment  to  that 
effect  without  going  on  with  the  accounting.*^ 

L.  Decision  or  Opinion  Generally.*^  —  The  referee  may  act  upon 
his  own  knowledge  as  to  a  material  fact,  according  to  some  author- 
ities,®* but  others  hold  that  his  decision  must  be  based  solely  on  the 
evidence  introduced.*^  Where  a  cause  is  referred  to  one  who  had 
acted  as  judge,  he  properly  tries  the  case  de  novo  without  regard 
to  the  evidence  formerly  heard  by  him.**  A  referee  in  ascertaining 
the  facts  may  draw  such  conclusions  from  facts  admitted  or  found 
to  be  true,  as  a  jury  might  draw.*'  The  decision  of  the  arbitrators 
need  not  be  unanimous.*' 

M.  Objections  and  Exceptions.*^  —  Where  the  proceeding  before 
the  referee  is  conducted  as  if  it  were  a  trial  by  the  court,  objections 
and  exceptions  must  be  made  the  same  as  in  a  trial  court.''*.    But 


380,  47  N.  Y.  Supp.  735;  Ketohum  v. 
Clark,  22  Barb.  (N.  T.)  319. 

Proceedings  on  stating  an  account 
before  the  master  in  an  accounting  in 
equity,  see  1  Standakd  Peoc.  307,  et 
seq. 

Evidence  on  accounting,  see  1  Ency. 
OF  Ev.  129. 

58.  Keokuk  v.  Howard,  43  Iowa  354, 
he  need  not  examine  both  accounts 
in  exactly  the  same  way. 

[a]  Beferee  is  not  bound  to  adopt 
usual  method  as  practiced  before  the 
chief  clerk  at  chambers.  He  may  do 
so  if  he  desires.  In  re  Taylor,  44  Ch. 
Div.  128,  59  L.  J.  Ch.  803,  62  L.  T. 
N.  S.  754,  33  Wkly.  Rep.  422. 

59.  See  supra,  VII,  F. 

60.  Smith  v.  Walker,  38  Cal.  385, 
99  Am.  Dec.  415;  Cobb  v.  Jameson,  1 
Tenn.  Ch,  604.' 

61.  Young  V.  Valentine,  177  N.  Y. 
347,  69  N.  B.  643,  affirming  78  App. 
Div.  633,  79  N.  T.  Supp.  536;  Man- 
ning V.  Manning,  87  Hun  221,  33  N.  Y. 
Supp.  1029,  67  N.  Y,  St.  766. 

62.  Manning  v.  Manning,  87  Hun 
221,  33  N.  Y.  Supp.  1029,  67  N.  Y.  St. 
766;  Bennet  v.  Bennet,  10  App.  Div. 
550,  42  N.  Y.  Supp.  435,  the  action 
was  for  specific  performance. 

63.  Report,  see  infra,  X. 

64.  Straw   v.    Truesdale,    59    N.    H. 
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109,  one  reason  for  choosing  an  arbi- 
trator or  referee  often  is  his  familiar- 
ity with  the  facts.  The  trial  being 
fair,  it  cannot  be  objected  that  one 
referee  told  the  others  what  he  knew, 
[a]  Beasonableness  of  attorney's 
fees  may  be  found  by  referee  who  is 
himself  a  practicing  attorney  in  the 
courts  in  which  the  proceedings  were 
conducted,  and  has  knowledge  of  the 
value  of  the  services  rendered.  No 
evidence  was  introduced  by  either 
side.  Dempsey  v.  Schawacher,  140  Mo. 
680,  38  S.  "W.  954,  41  S.  "W.  1100. 

65.  Eadway  v.  Duffy,  79  App,  Div. 
116,  80  N.  Y.  Supp.  334. 

66.  Moore  v.  Moore,  56  N.  H.  512. 

67.  Fell  V.  Betz  &  Son,  22  Pa.  Super. 
418. 

68.  Loekart  v.  Kidd,  2  Mill  (S.  C.) 
216. 

Necessity  of  all  or  a  majority  of 
referees  acting,  see  supra,  IX,  B. 

69.  Exceptions  and  objections  to  the 
report,  see  infra,  XI,  D. 

Exceptions  and  objections  to  the 
order  of  reference,  see  supra,  V,  E,  4. 

70.  Ga.— Handley  v.  McKee,  8  Ga. 
App.  570,  70  S.  E.  94,  should  except 
to  ruling  on  consideration  of  certain 
items_  on  ground  that  they  did  not 
constitute  a  legal  set-off  or  counter- 
claim,    Me.— Sanborn  v.  Paul,  60  Me. 
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where  the  referee  is  only  an  officer  of  the  court  with  limited  powers 
defined  by  the  order  of  appointment,  no  exception  before  him  is 
necessary,'^  and  a  distinction  has  sometimes  been  drawn  between 
rnlings  of  the  referee  and  his  final  conclusions  of  law  and  fact." 
"Where  exceptions  are  required  they  must  be  properly  certified  in 
the  report.'^'  The  parties  may  stipulate  to  reserve  objections  until 
the  close  of  the  trial,'*  but  generally  both  objections  and  exceptions 
must  be  taken  when  the  ruling  is  made  or  the  evidence  offered,"*  and 
must  not  be  made  prematurely.'* 

X.  REPORT.  —  A,  In  General."  —  Referees  should  conform  to 
the  order  of  reference  as  to  the  time,  place,  and  manner  of  making 
their  report'*  which  should  be  returned  into  court  like  a  verdict.'^ 
"Where  they  neglect  to  report  the  court  may  order  them  so  to  do,*"  and 
the  court's  order  that  the  referee  file  his  report  cannot  be  appealed 
from  by  him.*^ 

B.    Time  To  Ebpoet.  —  The  order  of  reference  frequently  fixes  the 


325.  Neb. — Simpson  v.  Gregg,  5  Neb. 
237.  N.  Y.— Zm  re  Little,  47  App.  Div. 
22,  62  N.  Y.  Supp.  27,  judgment  af- 
firmed, 165  N.  Y.  643,  59  N.  E.  1125. 
On  a  reference  to  report  amount  due 
on  accounting,  party  must  object  to 
testimony  offered,  or  amount  of 
charges  or  he  cannot  rai^e  the  ques- 
tion on  exceptions  to  the  report.  N.  D. 
Illstad  V.  Anderson,  2  N,  D.  167,  49 
N.  W.  659.  Ohio. — Woodward  v.  Broek- 
ell,  21  Ohio  C.  C.  (N.  S.)  223  (the 
decision  must  be  excepted  to);  Cin- 
cinnati V.  Cameron,  33  Ohio  St.  336. 

[a]  Irregularities  are  waived  unless 
brought  to  referee's  attention  at  time, 
so  they  may  be  cured  by  him.  In  re 
Soules  Hospital  &  Training  School,  137 
N.  Y.  Supp.  504. 

[b]  Ordering  another  reference  in- 
stead of  determining  the  whole  con- 
troversy is  waived  where  the  parties 
proceed  without  objection.  Barnes  v. 
Midland  E.  Terminal  Co.,  218  N.  Y. 
91,  112  N.  E.  926,  modifying  147  App. 
Div.  89,  131  N.  Y.  Supp.  750,  reversing 
161  App.  Div.  621,  146  N.  Y.  Supp. 
1033. 

[e]  Referee's  falling  to  write  down 
testimony  himself  is  waived  by  fail- 
ure to  object  at  the  time.  Fairbanks 
V.  Holliday,  59  Wis.  77,  17  N.  W. 
675. 

71.  Kelley  v.  Sehreiber,  82  Kan.  403, 
108  Pae.  816. 

72.  Branger  v.  Chevalier,  9  Cal.  353, 
so  where  testimony  is  improperly  ex- 
eluded  or  admitted, 'or  the  referee  does 
any  act  materially  affecting  the  party's 


tights,  he  must  except,  ^nd  see  that 
the  exception  is  stated  in  the  report. 
But  the  evidence  being  certified  to  the 
court,  the  proper  course  is  to  move 
to  set  the  report  aside  if  the  evi- 
dence does  not  support  the  conclusions 
of  law  or  fact, 

73.  Cal. — Phelps  v.  Peabody,  7  Cal. 
50.  Ga.— Smith  v.  Smith,  135  Ga.  582, 
69  S.  E.  1110,  mandamus  to  compel 
certification  is  too  late  after  lapse  of 
statutory  time.  Pa. — Mengas'  Appeal, 
19  Pd.  221. 

[a]  Sufficient  notation  when  made 
at  end  of  written  evidence  by  noting 
that  objection  had  been  ' '  in  apt  time. ' ' 
Armfield  v.  Colvert,  103  N.  C.  147,  9 
S.   E.   461. 

74.  Johnson  V.  Mcintosh,  31  Barb. 
(N.  Y.)  267. 

75.  Simpson  v.  Gregg,  5  Neb.   237. 

76.  Steen  v.  Hendy  (Cal.),  38  Pac. 
718. 

77.  Befusal  to  file  report  as  means 
of  compelling  payment  of  fees,  see 
supra,  VII,  J. 

78.  Drown  v.  Hamilton,  68  N.  H. 
23,  44  Atl.  79;  Lazell  v.  Houghton, 
32  Vt.  579. 

79.  Grayson  v.  Meredith,  17  Ind. 
357.     See  infra,  X,  K. 

80.  Thompson  v.  Parker,  3  Johns. 
(N.  Y.)  260;  Hawkins  v.  Bradford,  1 
Caines  (N.  Y.)  160;  Stafford  v.  Hes- 
keth,  1  Wend.  (N,  Y.)  71. 

Order  to  report  on  failure  to  file 
in  time,  see  infra,  X,  C. 

81.  Trail  v.  Somerville,  22  Mo,  App. 
308,   the    referee    was    trying   to   hold 
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time  within  which  the  report  is  to  be  filed,'^  or  it  may  be  fixed  by 
stipulation,^^  and  the  matter  is  regulated  by  statute  in  many  states.^* 
In  the  absence  of  some  order,  statute  or  stipulation  the  general  rule 
is  that  the  report  must  be  returned  and  filed  at  the  next  succeeding 
term  after  the  referee's  appointment,*^  but  it  has  also  been  held  that 
filing  any  time  before  trial,*^  or  before  the  appointment  is  revoked,*^ 
is  sufficient.  And  some  statutes  provide  for  a  continuance  of  the  case 
from  term  to  term  until  the  award  is  made.**  The  court  may  extend 
the  time  within  which  the  report  is  to  be  filed,*'  or  it  may  be  extended 
by  stipulation  of  the  parties,*"  but  where  the  failure  to  file  is  a 


up   the   report   to    compel  payment   of 
his  fees. 

82.  Ind. — Way  v.  Fravel,  61  Ind. 
162.  la. — Goodale  v.  Case,  71  Iowa 
434,  32  N.  W.  414.  Kan.— De  Long  v. 
Stahl,  13  Kan.  558.  Mo. — Stacker  v. 
Cooper  Circuit  Ct.,  25  Mo.  401.  Neb. 
Dietrich  v.  Lincoln  &  N.  W.  E.  E., 
13  Neb.  43,  13  N.  W.  13.  N.  H. 
Drown  v.  Hamilton,  68  N.  H.  23,  44 
Atl.  79.  Okla.— Hale  v.  Marshall,  52 
Okla.  688,  153  Pae.  167.  Pa.— Shaw 
V.  Pearee,  4  Binn.  485.  Tenn. — "White 
V.  Puryear,  10  Yerg.  441.  Eng. — Brooke 
V.  Mitchell,  8  Dowl,  P.  C.  392,  4  Jur. 
656,  9  L.  J.  Exch.  269,  6  M.  &  W. 
473. 

83.  la. — McConkey  v.  Pendleton,  156 
Iowa  744,  137  N.  W.  1038,  interpret- 
ing a  stipulation  as  permitting  filing 
in  vacation  between  two  terms.  Kan. 
Davis  V.  Finney,  37  Kan.  165,  14  Pae. 
460.  Me.— Berry  v.  Sands,  60  Me.  99, 
the  statute  expressly  so  provides.  Tenn. 
Powell  V.  Ford,  4  Lea  278.  See  also 
White  V.  Puryear,  10  Yerg.  441. 

84.  See  the  statutes  and  Cal. — Kel- 
ler V.  Sutrick,  22  Cal.  471.  Pla. — Ham- 
mond V.  A.  Vetsburg  Co.,  56  Fla.  369, 
48  So.  419;  Arnau  v.  First  Nat.  Bk., 
36  Fla.  398,  18  So.  786.  Mont.— Emer- 
son V.  Bigler,  21  Mont.  200,  53  Pae. 
621.  Ohio.— James  v.  West,  67  Ohio 
St.  28,.  65  N.  E.  156.  Tenn.— Powell 
V.  Ford,  4  Lea  278.  Vt.— Jeffers  v. 
Hazen,  69  Vt.  456,  38  Atl.  86. 

[a]  In  New  York  by  statute  the  re- 
port should  be  filed  within  sixty  days 
after  the  cause  is  submitted.  See  Code 
Civ.  Proc,  §1019,  and  Matter  of  Eob- 
inson,  53  Misc.  171,  104  N.  Y.  Supp. 
588;  Morrison  v.  Lawrence,  2  How. 
Pr.  (N.  S.)  72  (time  to  submit  briefs 
must  have  elapsed);  Burritt  v.  Burritt. 
53  Misc.  26,  102  N.  Y.  Supp.  477,  pro- 
posed finding  of  fact  and  conclusions 
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of  law  must  have  been  submitted  be- 
fore time  begins  to  run. 

85.  Ind. — Minton  v.  Moore,  4  Blackf. 
315.  la. — McConkey  v.  Pendleton,  156 
Iowa  744,  137  N.  W.  1038.  Mass. 
Southworth  v.  Bradford,  5  Mass.  524; 
Mott  V.  Anthony,  5  Mass.  489.  Tenn. 
State  V.  Hyde,  4  Baxt.  464.     Vt.— Jef- 

•  fers  V.  Hazen,  69  Vt.  456,  38  Atl.  86, 
I  statute  now  so  provides  but  this  was 

rule  before  statute, 
But  see  Francisco  v.  Eowland,  14  Mo. 

App.  600. 

86.  Green  v.  Frank,  63  Ga.  78. 

87.  White  v.  Puryear,  10  Yerg. 
(Tenn.)  441. 

88.  Price 'S  Admr.  v.  Tyson 's  Admrs., 
2  Gill  &  J.  (Md.)  475. 

89.  Ga. — Hale  v.  Owensby,  133  Ga. 
631,  66  S.  E.  781.  Kan.— Norton  v. 
Huntoon,    43    Kan.    275,    22    Pae.    565. 

,  Mo. — Francisco  v.  Eowland,  14  Mo. 
App.  600.  Okla.- Clark  v.  Bank  of 
Hennessey,  14  Okla.  572,  79  Pae.  217. 

90.  Ga. — ^Bradwell  v.  Spencer,  16 
Ga.  578.  la. — McConkey  v.  Pendleton, 
156  Iowa  744,  137  N.  W.  1038.  Md. 
Shriver  v.  State,  9  Gill  &  J.  1.  Okla. 
Hale  V.  Marshall,  52  Okla.  688,  153 
Pao.  167.  Can. — Oakes  v.  Halifax,  4 
Can.   Sup.    Ct.   640. 

[a]  Berry  v.  Sands,  60  Me.  99,  the 
statute  so  provides,  but  court  con- 
strues a  stipulation  permitting  entry 
"on  the  docket  of  the  term  at  which 
it  is  made  returnable,"  as  not  ex- 
tending the  time  to  the  next  term. 

[b]  Oral  stipulation  by  attorneys 
made  in  presence  of  referee  at  close 
of  testimony  held  sufficient.  Sproull 
V.  Star  Co.,  45  App.  Div.  575,  61  N. 
Y.  Supp.  404,  7  N.  Y.  Ann.  Cas.  172, 
affirmimg  27  Misc.  27,  56  N.  Y.  Supp. 
1001;  Livingston  v.  Gidney,  25  How. 
Pr.   (N.  Y.)   1. 

[c]  Joint  letter  to  referee  signed  by 
both  parties  held  to  operate  as  a  "lim- 
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jurisdictional  defect'^  the  application  for  extension  must  be  made 
before  the  time  originally  fixed  has  expired.'^ 

C.  Effect  of  DeI;AY  in  Making.®^  — ;  The  time  within  which  the 
referee  is  to  report  is  not  jurisdictional  according  to  most  authorities,'* 
and  it  is  within  the  discretion  of  the  trial  court  to  permit  the  report 
to  be  filed  subsequent  to  the  date  named  in  the  ofder,®°  or  subsequent 
to  the  time  fixed  by  statute,'"'  or  the  court  may  by  rule  compel  the 
referee  to  discharge  his  duty.'^     Other  courts  hold  that  the  failure 


ited  extension  of  time."  Gill  v. 
Clark,  31  Mise.  337,  65  N.  Y.  Supp. 
406,  7  N.  Y.  Ann.  Cas.  422. 

[d]  A  stipulation  that  the  court  or 
judge  might  extend  the  time  is  not 
avoided  by  a  clause  therein  that  the 
party  waives  nothing  by  said  stip- 
ulation. Shore  v.  White  City  St.  Bank, 
61  Kan.  246,  59  Pae.  263, 

91.  See  infra,  X,  0. 

92.  Norton  v.  Huntoon,  43  Kan.  275, 
22  Pac.  565;  Clark  v.  Bank  of  Hen- 
nessey, 14  Okla.  572,  79  Pac.  217,  but 
compare  Hale  v.  Marshall,  52  Okla. 
688,  153  Pac.  167,  holding  that  the  time 
to  file  is  not  jurisdictional. 

93.  Removal  of  referee  for  failure 
to  report  in  time,  see  supra,  VIII, 
B. 

94.  Oal.— Keller  v.  Sutrick,  22  Cal. 
471,  neither  the  award  nor  the  judg- 
ment is  invalidated.  Ga. — Hale  v. 
Owensby,  133  Ga.  631,  66  S.  E.  781, 
overruling  so  much  of  Peavy  v.  Mc- 
Donald, 119  Ga.  865,  47  S.  E.  203,  as 
holds  to  the  contrary.  So  one  who 
goes  on  with  the  hearing  after  the 
time  to  report  has  expired  cannot  ob- 
ject to  the  report  on  the  ground  that 
it  was  filed  too  late.  See  also  Simp- 
son V.  Hurst,  142  Ga.  803,  83  S.  "E. 
935;  Hart  v.  Manson,  120  Ga.  481,  47 
S.  E.  929.  111. — Harding  v.  Harding, 
79  m.  App.  590.  Ky.— Eifert  v.  Wolf, 
19  Ky.  L.  Rep.  507,  41  S.  W.  6,  some 
hardship,  injustice  or  injury  must  ap- 
pear before  report  set  aside  for  mere 
delay,  Mass. — ^Leyde  v.  Martin,  16 
Minn.  38,  delay  is  not  ground  for  a 
new  trial.  Mo. — Stacker  v.  Cooper  Cir- 
cuit Ct.,  25  Mo.  401,  the  order  is  not 
vacated  nor  its  force  spent  by  the  mere 
lapse  of  time.  Mont. — Emerson  v.  Big- 
ler,  21  Mont.  200,  53  Pac.  621,  it  does 
not  invalidate  the  report  or  judgment 
or  entitle  one  to  a  new  trial.  Nev. 
Rhodes  v.  Williams,  12  Nev.  20,  the 
referee's  authority  does  not  end.  Ohio. 
James  r,.  "West,  67  Ohio  St.  28,  65  N.  E. 
156.     Pa. — Crennell  v.  Fulton,  241  Pa. 


572,  88  Atl.  783;  Shaw  v.  Pearce,  4 
Binn.  485,  the  award  is  not  void  be- 
cause made  later  than  ordered.  S.  D. 
Perkins  v.  Roberts  County,  27  S.  D. 
281,  130  N.  W.  443,  Ann.  Cas.  1913D, 
601,  34  L.  R.  A.  (N.  S.)  581. 

[a]  Supplemental  report  filed  after 
time  upheld,  especially  since  the  com- 
plaining party  occasioned  the  filing  by 
alleging  misconduct,  and  the  supple- 
mental report  dealt  with  the  alleged 
misconduct  which  was  found  not  to 
exist.  Drown  v.  Hamilton,  68  N.  H. 
23,   44   Atl.   79. 

[b]  Manual  act  of  filing  the  report 
distinguished  from  acting  after  the 
time  limited  in  the  order.  Dietrich  v. 
Lincoln  &  N.  W.  R.  R.,  13  Neb.  43, 
13  N.  W.  13,  distinguishing  Robinson 
V.  O'Connor,  12  Neb.  405,  11  N.  W. 
859.  See  also  Creedon  v.  Patrick,  3 
Neb.  (Unof.)  459,  91  N.  W.  872. 

[c]  It  is  analogous  to  a  failure  of 
the  jury  to  agree  and  results  only  in 
a  mistrial.  The  court  has  retained 
jurisdiction  all  the  time.  In  this  it  is 
to  be  distinguished  from  the  lapse  of 
time  for  making  and  serving  a  "case- 
made."  For  then  the  judgment  has 
become  final  and  the  court  has  lost 
jurisdiction.  Hale  v.  Marshall,  52  Okl^. 
688,  153  Pac.  167. 

95.  Way  v.  Fravel,  61  Ind.  162. 

96.  Halsey  v.  Carter,  6  Rob.  (N.  Y.) 
535,  applying  the  general  rule  that  the 
court  has  power  to  enlarge  the  time 
within  which  any  proceeding  in  an 
action  must  be  taken. 

[a]  The  Statute  Is  Directory  Mere- 
ly.—Cal.— Keller  V.  Sutrick,  22  Cal. 
471.  Mont. — Emerson  v.  Bigler,  21 
Mont.  200,  53  Pac.  621.  Ohio. — James 
V.  West,  67  Ohio  St.  28,  65  N.  E.  156. 
S.  D. — Perkins  v.  Roberts  County,  27 
S.  D.  281,  130  N.  W.  443,  Ann.  Cas. 
1913D,  601,  34  L.  R.  A.   (N.  S.)    581. 

97.  Stacker  v.  Cooper  Circuit  Ct., 
25  Mo.  401;  Shaw  v.  Pearce,  4  Binn. 
(Pa.)  485.  See  also  Emerson  v.  Bigler, 
21  Mont.  200,  53  Pae.  621  (holding  tfiat 
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to  file  in  time  is  a  jurisdictional  defect  which  cannot  be  waived  or 
cured.^'  Where  the  rule  for  a  reference  has  expired  by  its  own 
limitation  the  ease  is  left  open  for  any  new  agreement  as  to  a  reference,'* 
or  the  court  may  appoint  new  referees,'^  or  the  ease  is  tried  as  if  no 
reference  had  been  made,^  but  the  court  cannot  himself  assume  the 
powers  of  the  referee  merely  because  the  latter  has  delayed  to  re- 
port.' When  the  time  has  elapsed  and  no  report  has  been  filed,  either 
party  may  have  the  rule  discharged,*  and  on  timely  objection  being 
made,  the  report  cannot  be  filed.^  The  statutes  sometimes  provide 
for  a  notice  by  either  party  to  end  the  reference,  if  the  report  is  not 
filed  within  a  certain  time  after  submission.* 


appellant  should  have  applied  to  the 
court  for  a  proper  order);  Puffer  v. 
American  Ins.  Co.,  48  Ore.  475,  87  Pao. 
523,  where  it  is  held  that  on  unreason- 
able delay  the  court  may  order  the 
referee  "to  speed  the  case,"  and 
"may  perhaps  force  a  report  by  at- 
tachment. ' ' 

98.  la. — See  McConkey  v,  Pendleton, 
156  Iowa  744,  137  N.  W.  1038  (fol- 
lowing Davis  V.  Caldwell,  100  Iowa  658, 
69  N.  W.  1037;  Goodale  v.  Case,  71 
Iowa  434,  32  N.  W.  414);  Manning  v. 
Nelson,  107  Iowa  34,  77  N.  W.  503. 
Kan. — See  Davis  v.  Finney,  37  Kan. 
165,  14  Pac.  460;  De  Long  v.  Stahl, 
13  Kan.  558,  when  the  time  stated  in 
the  order  had  passed  and  no  report 
filed  "his  powers  as  referee  were  at 
an  end,  and  any  further  action  was 
as  though  no  order  of  reference  had 
ever  been  made;  nor  did  the  con- 
firmation of  the  report  make  valid  that 
which  was  before  void."  Me. — Berry 
V.  Sands,  60  Me.  99.  Mass. — South- 
worth  V.  Bradford,  5  Mass.  524.  See 
also  Mott  V.  Anthony,  5  Mass.  489. 
N.  J.— White  V.  Kemble,  3  N.  J.  L. 
461.  Ore. — Hanner  Jennings  Co.  v. 
CofSn,  1  Ore.  99.  Tenn. — White  v.  Pur- 
year,  10  Yerg.  441,  when  time  is  fixed 
either  by  agreement  or  rule  of  court 
the  referees  have  no  power  to  act 
thereafter.  Wis. — Hills  v.  Passage,  21 
Wis.  294. 

[a]  Unless  the  referees  are  given 
power  to  enlarge  the  time  the  rule  is 
"a  dead  letter"  when  the  report  is 
not  filed  within  the  time  stated.  Smith 
V.  Spencer,  1  McCord  Eq.   (S.   C.)   92. 

99.  Abbot  V.  Pinchin,  1  Dall.  (Pa.) 
349. 

1.  Lafon's  Exr.  ■».  Riviere,  1  Mart. 
N.  S.  (La.)  130,  holding  that  court 
may  re-appoint  the  same  referees. 
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Generally  as  to  appointment  of  new 
or  same  referee,  see  supra,  VIII,  C. 

2.  Ga. — Council  v.  Hixon,  11  Ga. 
App.  818,  76  S.  E.  603.  Ind.— Minton 
V.  Moore,  4  Blackf.  315.  Ore. — Puffer 
V.  American  Ins.  Co.,  48  Ore.  475,  87 
Pac.  523. 

3.  Puffer  V.  American  Ins.  Co.,  48 
Ore.  475,  87  Pac.  523. 

4.  Jeffers  v.  Hazen,  69  Vt.  456,  38 
Atl.  86,  and  he  is  not  compelled  to 
Sttbmit  to  a  new  reference. 

5.  Hale  v.  Marshall,  52  Okla.  688, 
153  Pac.  167. 

[a]  Waiver. — But  failure  to  object, 
or  stipulating  that  the  report  may  be 
filed  later,  waives  the  neglect  to  file  in 
time.  Bradford  v.  Cline,  12  Okla.  339, 
72  Pac.  369. 

6.  See  the  statutes  and  Stack  v. 
Haigler,  90  S.  C.  319,  73  S.  E.  354. 

[a]  The  statute  does  not  apply  to  a 
reference  by  the  court  to  settle  de- 
tails, but  only  to  a  reference  by  con- 
sent. Green  v.  Green,  69  N.  C.  294. 
See  also  Maxwell  v.  Maxwell,  67  N.  C. 
383,  which  also  holds  that  "final  sub- 
mission" means  when  the  parties  have 
made  their  arguments,  etc. 

[b]  In  New  York  (1)  under  Code 
Civ.  Proc,  §1019,  either  party  may 
■serve  notice  of  election  to  terminate 
reference  if  the  report  is  not  filed 
within   sixty   days  from  time   of  final 


!  Carman,  23  Hun  150,  distinguishing 
Waters  v.  Shepherd,  14  Hun  223.  (2) 
Notice  should  be  signed  by  attorney 
and  not  by  the  party.  Halsey  v.  Car- 
ter, 6  Bob.  535.  (3)  The  statute  is 
not  retroactive  (Trist  v.  De  Cabezas, 
18  Abb.  Pr.  143,  2  Rob.  708),  and  (4) 
does  not  apply  to  special  proceedings 
(Doyle  V.  New  York,  26  Misc.  61,  56 
N.  Y.  Supp.  441),  nor  (5)  to  references 
in  surrogat&'s  court.    In  »•«  Robinson, 


REFERENCES 


569 


D.  Several  Actions  or  Cross  Suits.  —  A  single  award  may  be 
sufScient  where  several  actions  are  referred  to  the  same  referee/  but 
generally  separate  reports  are  required.^  On  cross  suits  one  report 
finding  one  party  indebted  to  the  other  is  sufficient/  provided  the 
demands  can  legally  be  set  off.^° 

B.  Formal  Requisites.  —  The  report  must  be  in  writing,^^  but 
it  need  not  be  in  the  handwriting  of  the  referee,^^  and  may  be  pre- 
pared by  counsel,  in  a  similar  manner  in  which  findings  are  prepared 
for  the  court.^* 


53  Misc.  171,  104  N.  T.  Supp.  588) 
(6)  The  party's  right  is  absolute  (Lit- 
tle V.  Lynch,  99  N.  Y.  112,  1  N.  E. 
312,  a-ffirming  67  How.  Pr.  1),  but  (7) 
strictly  limited  to  instances  in  which 
the  report  has  not  yet  been  filed  or 
delivered  (O'Neill  v.  Howe,  16  Daly 
181,  9  N.  Y.  Supp.  746,  31  N.  Y.  St. 
272),  and  (8)  the  notice  cannot  be 
given  after  an  insufficient  report  has 
been  filed  (Parker  v.  Baxter,  19  Hun 
410,  affirmed  in  86  N.  Y.  586;  Tall- 
madge  v.  Lounabury,  27  Jones  &  S.  131, 
13  N.  Y.  Supp.  602,  36  N.  Y.  St.  684, 
affirmed  in  126  N.  Y.  655,  27  N.  B. 
853),  unless  (9)  the  report  so  disre- 
gards statutory  requirements  as  to  be 
invalid,  and  in  effect  no  report  at  all. 
Lederer  v.  Lederer,  108  App.  Div.  228, 
95  N.  Y.  Supp.  623.  (10)  On  the 
other  hand  that  the  report  is  ready 
to  be  delivered  (Little  v.  Lynch,  99 
N.  Y.  112,  1  N.  E.  312,  affirming  67 
How.  Pr.  1),  or  (11)  that  a  condi- 
tional, or  qualified  delivery  has  been 
made  (Douglas  v.  Smith,  65  Hun  11, 
19  N.  Y.  Supp.  630,  47  N.  Y.  St.  54), 
does  not  (12)  deprive  party  of  his 
right  to  give  the  notice.  After  the 
notice  all  subsequent  proceedings  by 
the  referee  are  void.  Ballou  v.  Par- 
song,  67  Barb.  19,  52  How.  Pr.  164, 
ammed  in  55  N.  Y.  673._  (13)  The 
parties  may  waive  their  rights  either 
by  stipulation  or  by  conduct.  In  re 
Eobinson's  Will,  53  Misc.  171,  104  N. 
Y.  Supp.  588. 

7,  Johnson  v.  Warren,  10  Ky.  L. 
Eep.  36  (actions  were  consolidated); 
Brown  v.  Scott,  1  Dall.  (Pa.)  145,  1 
L.  ed.  74. 

[a]  If  the  award  Is  clear,  Intelligible 
and  definite  in  regard  to  each  case 
the  award  will  not  be  set  aside  for 
mere  failure  to  make  separate  awards. 
Willard  v.  Bickford,  39  N.  H.  536. 

8.  N.  H.— Willard  v.  Bickford,  39 
N.  H.  536,  it  is  "the, most  judicious 
course."     N.  J. — Craig  v.  Craig,  9  N. 


J.  L.  198,  "there  riust  be  separate 
rules  and  separate  reports;  or  they 
must  be  first  united  and  then  referred; 
or  in  one  of  them  a  rule  bf  reference 
must  be  entered,  with  a  submission 
of  all  matters  in  dispute  between  the 
parties. ' '  Pa. — Groff  v.  Musser,  3  Serg. 
&  E.  262;  Hart  v.  James,  1  Dall.  355, 
1  L.  ed.  173. 

9.  Coupland  v.  Anderson,  2  Call.  (6 
Va.)  106. 

10.  Lyle  V.  Clason,  1  Gaines  (N.  Y.) 
323,  Colem.  &  0.  Cas.  233. 

11.  Steelman  v.  Stewart,  2  N.  J.  L. 
316;  Swan  v.  Harrison,  2  Coldw.  (Tenn.) 
534. 

[a]  Statute  so  provides  in  many 
states,  see  the  statutes  and  Watson  v. 
Lockwood,  2  Harr.  (Del.)  364  (revers- 
ing judgment  on  certiorari  because  the 
record  failed  to  show  written  report); 
Smith  V.  Geiger,  202  N.  Y.  306,  95 
N.  E.  706. 

[b]  Effect  of  order  requiring,  see 
Doig  V.  Holley,  1  Man.    (Can.)   61, 

[c]  Additional  statement  by  one  of 
the  referees  is  no  part  of  the  report. 
Wellman  v.  Bulkley,  6  Vt.  299. 

[d]  A  letter  of  the  referee  written 
in  his  capacity  as  attorney  was  held 
to  be  in  no  sense  his  report  as  referee. 
It  was  admitted  that  his  report  had 
been  made,  but  was  lost  without  hav- 
ing been  acted  upon,  and  the  referee 
having  died,  it  was  sought  to  intro- 
duce the  letter  as  being  a  report.  Dis- 
trict of  Columbia  v.  Talty,  182  TJ.  S. 
510,  21   Sup.   Ct.   896,  45  L.   ed.   1207. 

12.  Van  Syckle  v.  Stewart,  10  Phila. 
(Pa.)  547,  31  Leg.  Int.  245;  O'Neil  v. 
Taylor,  59    W.  Va.   370,  53  S.  E.  471. 

Bight  of  referee  to  delegate  powers, 
see  supra,  VTI,  G. 

13.  N.  J. — Moore  v.  Ewing  1  N.  J. 
L.  144,  1  Am.  Dee.  195.  W.  Va. 
O'Neil  V.  Taylor,  59  W.  Va.  370,  53 
S.  E.  471.  Wis. — Harrigan  v.  Gilchrist, 
121  Wis.  127,  99  N.  W.  909. 
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A  mere  clerical  error  in  the  entitling  of  the  cause  does  not  in- 
validate the  report,^*  nor  does  the  accidental  omission  of  their  seals.^" 
Absence  of  a  date  does  riot  make  the  report  void.^°  Some  Statutes 
provide  that  the  report  must  be  signed  by  the  referee,^'  but  in  the 
absence  of  a  statute,  if  the  order  does  not  require  it,  the  report  need 
not  be  signed,"  and  in  the  absence  of  a  statute  the  court  cannot  compel 
a  signature  although  the  agreement  to  submit  stipulates  that  the 
referee  should  sign."  It  need  not  be  attested  by  a  subscribing  ■wit- 
ness,^" nor  signed  by  one  who  by  consent  of  parties  acted  in  an  ad- 
visory capacity  to  assist  the  referee.^^ 

It  is  not  necessary  that  the  authority  under  which  the  referees 
act  should  be  stated  in  or  affixed  to  the  award,^^  but  where  the  referees 
have  power  to  appoint  -an  umpire,  the  award  must  show  on  its  face 
that  they  did  so  appoint.^^  The  referees'  fees  need  not  be  stated  in 
their  award.^* 

F.  Sufficiency  in  General,  —  The  award  must  be  kept  strictly 
within  the  scope  of  the  referee's  authority  as  limited  by  the  order 
and  the  issues.^*  The  award  should  be  certain.^*  The  prevailing 
party  should  be  awarded  any  relief  to  which    the    allegations   and 


14.  Fourth  Nat.  Bk.  v.  Neyhardt, 
13  Blatch.  393,  9  Fed.  Cas.  No.  4,991. 
The  title  recited  "district"  instead  of 
"circuit"  court. 

15.  Forrer  v.  Coffman,  23  Gratt. 
(64  Va.)  871,  the  omiasion  was  sup- 
plied before  award  filed  but  after  be- 
ing handed  to  counsel. 

16.  Eaton  v.  Cole,  10  Me.  137,  the 
presumption  is  that  it  was  duly  made 
at  the  term  when  accepted. 

17.  See  the  statutes  and  McConkey 
V.  Pendleton,  156  Iowa  744,  137  N.  W. 
1038  (the  statute  is  directory  in  so  far 
as  the  time  to  sign  is  concerned,  but 
the  report  is  not  filed  until  it  is 
signed);  Smith  v.  Geiger,  202  N.  Y. 
306,  95  N.  E.  706,  a  signature  by 
initials  alone  does  not  satisfy  the  re- 
quirement. 

[a]  As  to'  signing  master's  report 
nunc  pro  tunc,  see  Joeelyn  v.  White, 
98  111.  App.  50. 

18.  Doig  V.  Holley,  1  Man.  (Can.) 
61. 

19.  State  V.  McArthur,  23  Wis.  427, 
the  court  refused  to  decide  whether 
the  report  was  valid  without  the  sig- 
nature, but  mandamus  would  not  lie 
because  it  was  not  a  statutory  duty. 

20.  Hedrick  v.  Judy,  23  Ind.  548. 

21.  Daggy  v.  Cronnelly,  20  Ind.  474. 

22.  Shaw  V.  Wise,  166  Mass.  433, 
44  N.  E.  345. 

[a]    Misrecital  of  the  date  of  the 
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order  of  reference  makes  the  judgment 
erroneous.  Turner  v.  MofEett,  2  Wash. 
(2  Va.)  70. 

23.  Crisp  V.  Love,  65  N.  C.  126. 

24.  Smith  v.  Smith,  32  Me.  23. 

25.  See  supra,  VII,  F. 

26.  tJ.  S. — Carnochan  v.  Christie,  11 
Wheat.  446,  6  L.  ed.  516;  Kingston  v. 
Kincaid,  1  Wash.  C.  C.  448,  14  Fed. 
Cas.  No.  7,821.  G-a. — Murray  v.  Amer- 
icuB,  7  Ga.  App.  212,  66  S.  E.  629. 
Ky.  —  Barrett  v.  Woods,  7  Ky.  Op. 
320;  Harding  v.  Wallace,  8  B. 
Mon.  536.  Md. — Northern  Central  R. 
Co.  V.  Canton  Co.,  24  Md.  492.  Mass. 
Buckland  v.  Conway,  16  Mass.  396. 
N.  H. — Drown  v.  Hamilton,  68  N.  H. 
23,  44  Atl.  79.  N.  J.— Warder  v. 
Whitall,  1  N.  J.  L.  84.  N.  C— Allen 
V.  McMinn,  76  N.  C.  395.  Pa.— Van- 
cyckel  v.  Stewart,  77  Pa.  124;  Oden- 
welder  v.  Odenwelder,  1  Whart.  108; 
Turner  v.  Whitson,  15  Pa.  Co.  Ct.  484. 
S.  C— Coxe  V.  Gent,  1  McMull.  302. 
Va. — ^Brickhouse  v.  Hunter,  4  Hen.  & 
M.  363,  4  Am.  Dee.  528.  Wis.— Nor- 
ton V.  Kooker,  1  Pinney  I95.  Eng. 
Pearson  v.  Archbold,  2  Dowl.  P.  C. 
N.  8.  1018,  7  Jur.  447,  12  L.  J.  Exch. 
308,  11  M.  &  W.  477. 

[A.]  Award  against  one  defendant 
not  named  where  there  were  joint  de- 
fendants, is  uncertain  in  the  absence 
of  something  in  the  award  to  show 
what  defendant  was  meant.  Allen  v. 
McMinn,  76  N.  C.  395. 
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proof  show  him  to  be  entitled,^^  and  in  making  their  decision  the 
referees  should  consider  not  only  the  declaration  but  the  answer,^^  and 
should  settle  finally  and  conclusively  the  whole  matter  referred,^* 
though  it  may  be  in  the  alternative,^"  and  the  right  to  make  a  partial 
report  has  also  been  recognized.^^  On  reference  of  a  particular  issue, 
it  is  to  be  decided  without  regard  to  the  effect  of  that  issue  in  the 
case.^^  The  report  may  refer  to  a  previous  report  and  declare  con- 
currence with  it  generally  instead  of  specifically  setting  out  the  par- 
ticulars thereof.^^  It  need  not  on  its  face  dispose  of  the  action,^*  and 
may  find  generally  that  there  is  no  cause  of  action.'^ 


27.  Phoenix  Mutual,  etc.  Co.  v. 
Clark,  59  N.  H.  561  (the  referee  mfiy 
be  directed  to  report  the  amount  legal- 
ly due,  the  amount  equitably  due, 
and  all  facts  tha.t  may  be  proved 
bearing  on  the  questions  o£  legal 
and  equitable  indebtedness);  Armi- 
tage  V.  Pulver,  37  N.  Y.  494  (no 
question  having  been  raised  as  to  the 
mode  of  trial,  the  referee  may  give 
equitable  relief,  where  the  facts  al- 
leged and  proved  entitle  the  party 
thereto);  Adams  V.  Symon,  22  Abb. 
N.  C.  469,  6  N.  T.  Supp.  652. 

28.  Leonard  v.  Boot,  15  Gray  (Mass.) 
553,  the  presumption  is  that  the  award 
settled  the  whole  controversy  as  shown 
by  the  pleadings  of  both  parties. 

29.  U.  S. — Carnochan  v.  Christie,  11 
Wheat.  446,  6  L.  ed.  516;  Kingston 
V.  Kincaid,  1  Wash.  C.  C.  448,  14  Fed. 
Cas.  No.  7,821;  The  Nineveh,  1  Low. 
400,  18  Fed.  Cas.  No.  10,276.  D.  C. 
btrong  V.  Barbour,  1  Maekey  209.  la. 
Drath  v.  Deitz,  15  Iowa  436.  Ky. 
Cloud'i;.  Hughes,  3  B.  Mon.  375.  Mass. 
Barnes  v.  Midland  R,  Terminal  Co., 
218  N.  T.  91,  112  N.  B.  926,  modifying 
147  App.  Div.  89,  131  N.  Y.  Supp. 
750,  and  reversing  161  App.  Div.  621, 
146  N.  Y.  Supp.  1033,  the  properprae- 
tice  on  determining  that  party  is  en- 
titled to  an  injunction,  is  to  pass  on 
the  question  of  damages,  and  not  di- 
rect another  reference  to  determine 
them.  N.  C. — Cheek  v.  Davidson,  36 
N.  C.  68.  Pa. — Odenwelder  v.  Oden- 
welder,  1  Whart.  108.  S.  0.— Colding 
V.  Badger,  3  Rich.  Bq.  368.  Tenn. 
Cooley  V.  Dill,  1  Swan  313,  Va.— Clarke 
V.  Reins,  12  Gratt.  (53  Va.)  98;  Brick- 
house  V.  Hunter,  Banks  &  Co.,  4  Hen. 
&  M.  (14  Va.)  363,  4  Am.  Dec.  528. 
Eng.  —  Eardley  v.  Steer,  2  C.  M. 
&  R.  327,  4  Dowl.  P.  C.  423,  4  L.  J. 
Exeh.  293,  5  Tyr,  1.071,  150  Eng.  Re- 
print 141. 


30.  Hudson  v.  Hudson,  98  Ga.  147, 
26  8.  E.  482,  that  is  the  referee  may 
state  facts  found  with  his  conclusion 
of  law,  with  a  further  statement  that 
if  his  conclusion  be  incorrect  another 
result  would  follow.  This  leaves  it 
to  the  court  to  adopt  either  of  the 
alternative  results  which  is  sustained 
by  law.  See  also  Borders  v.  Vance, 
134  Ga.  85,  67  S.  E.  543,  holding  it 
is  good  practice  where  in  one  view 
of  the  case  an  accounting  is  necessary, 
to  alternately  report  an  accounting. 

[a]  Where  practice  permits  leaving 
questions  of  law  to  the  court  the  re- 
port may  be  in  the  alternative.  Hooper 
V.  Taylor,  39  Me.  224.  See  also  King 
V.  Hutchins,  26  N.  H.  139,  infra,  X,  G. 

31.  Kennedy's  Heirs  v.  Kennedy's 
Heirs,  3  Ala.  434;  La  Forest  v.  William 
L.  Blake  Co.,  100  Me.  218,  60  Atl. 
899. 

32.  McDonough  v.  Norris,    2    Phila. 
(Pa.)  266,  so  evidence  bearing  on  the 
issue  is  properly  considered  though  the 
evidence   might  be   immaterial  in   the  . 
ease. 

33.  Brickhouse  v.  Hunter,  4  Hen,  & 
M.  (14  Va.)  363,  4  Am.  Dec.  528,  such  a 
report  is  both  certain  and  final. 

After  re-couunltment,  see  imfra,  XI, 
F,  4. 

34.  Ferrer  v.  Coffman,  23  Gratt.  (64 
Va.)  871. 

35.  Cousoher  v.  Tulam,  4  Wash.  C.  C. 
442,  6  Fed.  Cas.  No.  3,287,  to  find  that 
there  is  no  legal  demand  is  both  cer- 
tain and  final. 

[a]    Award  of  "no  caus©  of  action" 

is  sufficiently  certain,  and  enables 
profhonotary  to  enter  judgment  against 
plaintiff.  Turner  v.  Whitson,  15  Pa. 
Co.  Ct.  484, 

Right  fo  grant  nonsuit,  see  supra, 
VII,  F. 
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Findings  of  fact  should  be  included  in  the  report  and  not  filed  as 
a  separate  paper,  under  some  statutes,^'  but  in  the  absence  of  statute 
papers  delivered  contemporaneously  with  the  report  have  been  con- 
sidered as  a  part  thereof,^'  though  the  court  will  not  look  at  a  letter 
or  documeni;  written  after  the  award,^^  and  it  has  been  held  that  the 
testimony  is  no  part  of  the  report  unless  it  has  been  specifically  so 
made  by  the  report  or  the  order  of  reference  directed  its  return.^' 
Under  some  statutes  the  award  must  have  all  the  requisites  of  a 
special  verdict.*"  The  award  should  be  for  some  ascertained  sum, 
or  for  a  sum  capable  of  being  ascertained  from  the  record.*^ 

Since  the  report  is  not  a  judgment,*^  it  is  not  necessary  for  the 
referee  to  report  a  formal  judgment,*'  and  of  course  the  referee  has 
no  power  to  pronounce  any  judgment,  where  he  cannot  decide  ques- 
tions of  law.**  But  under  some  statutes  the  report  must  direct  what 
judgment  Is  to  be  entered  thereon.*^    Referees,  who  have  power  to 


36,  See  the  statutes  and  Hudson  & 
M.  E.  Co.  V.  Jackson,  115  App.  Div. 
168,  100  N.  Y.  Supp.  737. 

That  appellate  court  caunot  consider 
findings  not  filed  as  part  of  the  report 
"because  they  are  not  in  the  record,  see 

2  Standard  Pkoc.  338. 

~  37.  Kent  v.  Elstpl),  3  East  18,  102 
Eng.  Reprint  502;  Hogge  v.  Burgess,  3 
H.  &  N.  293,  27  L.  J.  Ex.  318,  4  Jur. 
(N.  S.)  668,  6  W.  R.  504,  157  Eng. 
Reprint  482. 

38.  Leggo  V.  Young,  16  C.  B.  626, 
24  L.  J.  C.  P.  200,  139  Eng.  Reprint 
904;  Holgate  v.  Killick,  7  H.  &  N. 
418,  31  L.  J.  Ex.  7,  10  W.  R,  10,  5 
li.  T.  N.  S.  358,  158  Eng.  Reprint  536 
(where  the  master  with  a  view  to 
prevent  further  litigation,  wrote  a  let- 
ter to  one  party  stating  the  reasons 
for  his  award,  it  could  not  be  used 
to  show  a  mistake  of  law  by  the  mas- 
ter), distinguishing  Hogge   v.  Burgess, 

3  H.  &  N.  293,  27  L.  J.  Ex.  318,  4 
Jur.  (N.  S.)  668,  6  W.  R.  504,  157 
Eng.  Reprint  482,  and  Kent  v.  Elstob, 
3  East  18,  102  Eng.  Reprint  502  (where 
mistake  of  law  appeared  from  a  writ- 
ing delivered  contemporaneously  with 
the  award) ;  Newman  v.  Niagara  Dis- 
trict Mut.  E.  Assur.  Co.,  25  U.  C.  Q.  B. 
435. 

39.  Bailey  v.  Bist.  of  Columbia,  9 
App.  Cm.  (D.  C.)  360.  See  infra, 
X,  I. 

40.  See  the  statutes  and  Okla. 
Brooks  V.  (Earner,  20  Okla,  236,  94  Pac. 
694,  97  Pac.  995.  Pa. — Vansyckel  v. 
Stewart,  77  Pa,  124. 

[a]  Statute  means  not  a  special 
verdict  in  the  usual  sense  of  stating 
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the  relevant  facts  to  the  court,  and 
leaving  to  it  the  application  of  the 
law  to  the  facts  and  entry  of  proper 
judgment  thereon.  Rather  it  means 
that  besides  "reporting  the  facta  in 
the  case,"  it  must  be  in  such  form 
that  judgment  can  be  entered  by  the 
prothonotary,  subject  to  being  set 
aside  or  changed  by  the  court  on  the 
hearing  of  exceptions  thereto.  Van 
Syckle  v.  Stewart,  10  Phila.  (Pa.)  547, 
31  Leg.  Int.  245. 

41.  Coxe  V.  Gent,  1  McMuU.  (S.  C.) 
302;  Norton  v.  Booker,  1  Pinney  (Wis.) 
195,  the  report  may  also  state  the  tes- 
timony as  well  as  the  amount  due. 

[a]  Where  the  report  fails  to  find 
the  exact  amount  due  from  one  party 
to  the  other,  but  decides  the  issue,  and 
returns  all  the  testimony,  the  court 
may  enter  judgment  for  the  correct 
amount.  Drath  v,  Deitz,  15  Iowa  436. 
But  compare  Cheek  v.  Davidson,  36  N. 
C.  68,  wherein  it  w.as  held  that  an 
award  which  did  not  give  a  definite 
sum,  but  only  made  a  calculation  to 
aid  the  court,  could  not  sustain  a 
bill  in  equity  to  give  plaintiffs  the 
benefit  of  it  as  an  award. 

42.  See   infra,  X,  M. 

43.  Brown  v.  Cochran,  11  N.  H.  199. 

44.  See  supra,  VII,  F. 

45.  See  the  statutes  and  Smith  v. 
Geiger,  202  N,  Y.  306,  95  N.  E.  706, 
citing  Code  Civ.  Proc,  §1022. 

[a]  The  report  is  sufficient  (1)  un- 
der the  provisions  of  Code  Civ.  Proc, 
§1022,  if  the  terms  of  the  judgment 
appear  (Gold  v.  Serrell,  2  Misc.  224, 
21  N.  Y.  Supp.  1078,  affWrned,  6  Misc. 
124,  26  N.  Y.  Supp.  5),  and  (2)  judg- 
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award,  may  make  such  award  as  the  circumstances  of  the  case  re- 
quire,*" and  may  impose  conditions  on  the  parties  in  whose  favor 
they  award.*' 

Generally  the  report  may  award  costs.*^  The  award  is  final  though 
it  does  not  determine  costs,*®  and  is  certain  though  it  merely  awards 
one  party  costs.°" 

G.  Findings  of  Fact  ajstd  Conclusions  of  Law.  —  1.  In  General. 
Where  all  of  the  issues  are  referred  the  referee's  report  is  commonly, 
in  the  form  of  findings  of  fact  and  conclusions  of  law,^^  but,  by 
statute,  the  authority  to  make  findings  of  fact  and  conclusions  of  law 
in  equity  cases  has  been  abrogated  in  some  states.^^  The  findings 
should  contain  just  what  the  findings  of  a  court  should  contain.^^  The 


ment  need  not  be  formulated  provided 
the  court  can  ascertain  the  particular 
form  and  terms  to  which  the  party  is 
entitled.  Devlin  v.  New  York,  128  N. 
T.  615,  28  N.  E.  253,  affirming  27  Abb. 
N.  C.  311,  13  N.  Y.  Supp.  924,  37  N.  Y. 
St.  508;  Huffman  v.  Beever,  69  Hun 
557,  23  N.  Y.  Supp.  1137,  53  N.  Y. 
St.  338;  Hinds  v.  Kellogg,  13  N.  Y. 
Supp.  922,  37  N.  Y.  St.  356. 

46.  Geary  v.  Cunningham,  10  Serg. 
&  E.   (Pa.)    230. 

47.  Nicholas  v.  Wolfersberger,  5 
Serg.  &  E,  (Pa.)  167;  Barde's  Admrs. 
V.  Wilson,  3  Yeatea  (Pa.)  149;  Kunckle 
V.  Kunckle,  1  Ball.  (Pa.)  364,  1  L. 
ed.  178,  arbitrators  may  require  party 
to  perfect  title. 

48.  McLaughlin  v.  Old  Colony  E. 
Co.,  166  Mass.  260,  44  N.  E.  252,  though 
the  order  is  silent  on  the  subject. 

[a]  But  see  Garitee  v,  Carter,  16 
Md.  309,  holding  it  is  not  proper 
unless  specially  referred,  though  award- 
ing dees  not  affect  the  balance  of 
the  report. 

[b]  General  rule  is  that  referee  has 
power  to  award  costs,  see  5  Standard 
Peoc.  915. 

49.  Cloud  V.  Hughes,  3  B.  Mon. 
(Ky.)   375. 

50.  Ky. — Harding  v.  Wallace,  8  B. 
Mon.  536.  Mass. — Buekland  v.  Con- 
way, 16  Mass.  396,  this  amounts  to 
finding  that  other  party  takes  nothing. 
Pa.— Turner  v.  Whitson,  15  Pa.  Co.  Ct. 
484,  on  award  "no  cause  of  action" 
the  prothonotary  may  enter  a  judg- 
ment against  plaintiff  for  the  costs. 

51.  Ga. — Collingsville  Granite  Co.  v. 
Phillips,  123  Ga.  830,  51  S.  B.  666. 
Ind. — Delaney  v.  Gubbins,  181  Ind.  188, 
104  N.  E.  13.  Kan. — Woolridge  v. 
Board  of  Education,  98  Kan.  397,  157 
Pac.   1184.     Mass. — Young  v.  Winkley, 


191  Mass.  570,  78  N.  E.  377.  Mirm. 
Lundell  v.  Cheney,  50  Minn.  470,  52 
N.  W.  918.  N.  Y. — Blun  v.  Mayer, 
189  N.  Y.  153,  81  N.  E.  780  (affirming 
113  App.  Div.  242,  247,  99  N.  Y.  Supp. 
22,  25);  Tilman  v.  Keane,  1  Abb.  Pr. 
(N.  S.)  23.  N.  C— Jones  v.  Flynt,  159 
N.  C.  87,  74  8.  E.  817.  Okla.— Brooks 
V.  Garner,  20  Okla.  236,  94  Pac.  694, 
97  Pac.  995.  S.  C. — Moore  v.  Johnson, 
7  S.  C.  303.  Vt.— Van  Dyke  v.  Grand 
Trunk  E.  Co.,  84  Vt.  212,  78  Atl.  958, 
Ann.  Cas.  1913A,  640. 

52.  See  the  statutes  and  Ex  parte 
Level,  81   Ore.   298,  159  Pac.  558. 

[a]  Making  unauthorized  findings 
has  been  held  harmless  error  since  the 
case  is  tried  anew  in  the  appellate 
court.  Anthony  v.  Hillsboro  6.  M. 
Co.,  58  Ore.  258,  113  Pac.  442,  114 
Pac.  95.  But  the  decree  must  be  based 
upon  the  evidence  and  not  upon  the 
unauthorized  findings.  Ex  parte  Level, 
81  Ore.  298,  159  Pac.  558. 

53.  Lundell  v.  Cheney,  50  Minn.  470, 
52  N.  W.  918,  "nothing  more  and 
nothing  less.  Like  the  court,  he  is  not 
required  to  find  upon  any  other  facts 
than  those  necessary  to  cover  the  is- 
sues in  the  case,  and  which  enter  into 
and  form  the  basis  of  the  judgment 
to  be  entered  upon  his  report.  He  is 
required  to  find  upon  the  issues  only, 
and  not  to  report  the  evidence,  or  to 
explain  the  means  or  process  by  which 
he  arrived  at  his  conclusions."  See 
generally  the  title  "Findings  a<nd  Con- 
clusions." 

[a]  Must  Be  Evidence  To  Support 
Finding. — The  referee  cannot  make  a 
finding  upon  a  matter  about  which  ha 
has  refused  to  admit  evidence.  Ran- 
dall V.  Peerless  Motor  Car  Co.,  212 
Mass.  352,  99  N.  B.  221. 
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reason  for  the  decision  need  not  be  given,^*  and  some  cases  say  all 
argument  and  reasoning  is  out  of  place  in  a  master's  report.f^  If 
permissible  at  all  the  arguments  or  reasoning  should  not  be  lengthy,^* 
but  the  report  may  disclose  the  basis  of  the  master's  conclusions  to 
aid  its  understanding.^'  A  general  finding  is  sufScient,^^  unless  the 
court  otherwise  orders,^^  or  it  is  otherwise  stip(ulated  in  the  sub- 
missionj^"  or  the  statute  directs  specific  findings.^^  Except  in  so  far 
as  the  evidence  must  be  recited,'^  it  is  sufficient  to  find  the  ultimate 
and  not  the  evidentiary  facts.^''  But  the  finding  must  either  state 
a  distinct  conclusion  or  set  forth  sufficient  facts  to  lead  to  a  con- 


54.  111.— North  Chicago  St.  E.  Co. 
V.  Le  Grande  Co.,  95  111.  App.  435.  Mass. 
Newell  V.  Chesley,  122  Mass;  522.  Minn. 
M 'Murphy  v.  Walker,  20  Minn.  382. 
N.  y. — Lawrence  v.  Lawrence,  3  Paige 
267.  Eng.— Miller  v.  Pilling,  9  Q.  B. 
D.  736,  51  L..J.  Q.  B.  481,  47  L.  T. 
N.  S.  536. 

[a]  Such  Statements  Fonn  No 
Ground  for  Exception. — ToplifE  «.  Jack- 
son, 32  Gray   (Mass.)   565. 

[b]  If  party  desires  an  explanation 
as  to  how  the  referee  arrived  at  his 
conclusion  that  a  certain  amount  was 
due  he  should  apply  for  an  order  re- 
quiring the  referee  to  show  how  he  de- 
termined the  balance.  He  cannot  have 
a  reversal  for  uncertainty.  Weed  Sew- 
ing Machine  Co.  v.  Kaulback,  3  Thomp. 
&  C.  (N.  Y.)  304. 

[c]  Need  not  show  which  of  two 
grounds,  either  of  which  would  justify 
conclusion,  the  master  did  in  fact 
adopt.     Nichols  v.  Ela,  124  Mass.  333. 

55.  N.  J. — Jackson  v.  Jackson,  3  N. 
J.  Eq.  96.  :^a. — Penn  Morocco  Co.  v. 
Walton,  3  Del.  Co.  102.  Tenn. — Evans 
V.  Evans,  2  Coldw.  143. 

56.  Eollman  Mfg.  Co.  v.  Universal 
Hardware  Wks.,  229  Fed.  579;  Steger 
V.  Traveling  Men's  Bldg.  &  Loan  Assn., 
208  111.  236,  70  N.  E.  236,  100  Am. 
St.   Eep.   225. 

57.  Erazier  v,  Swain,  36  N.  J.  Eq. 
156. 

[a]  May  disclose  that  he  disre- 
garded evidence  which  was  incom- 
petent. O'Brien  v.  Keefe,  175  Mass. 
274,  56  N.  E.  588. 

[b]  Surplusage  may  be  stated  to 
disclose  basis  of  material  conclusion. 
Metropolis  Nat.  Bank  v.  Sprague,  23 
N.  J.  Eq.  81. 

58.  Cal.— Hihn  v.  Peck,  30  Cal.  280. 
la. — McShane  v.  Gray,  13  Iowa  504. 
Ind. — Gilmore  v.  Board  of  Comrs.,  35 
Jnd.   344;  Pitts  v.  Langsdale,  32  Ind. 
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218.    Mo. — Caruth-Byrnes  H^w.   Co.  v. 
Wolter,  91  Mo.  484,  3  S,  W.  865. 

[a]  Beferee  need  not  supplement 
his  general  finding  by  special  replies  to 
specific  requests  dictated  by  counsel. 
Odd  Fellows  v.  Morrison,  42  Mich.  521, 
4  N.  W.  739. 

[b]  If  no  specific  requests  are  made 
for  findings  of  fact,  general  findings 
that  are  equivalent  to  a  specific  state- 
ment are  sufficient.  Paine  v.  Standard 
Plunger  Elev.  Co.,  186  Fed.  605. 

59.  la. — McShane  v.  Gray,  13  Iowa 
504.  Ind.— Delauey  v.  Gubbins,  181 
Ind.  188,  104  N.'E.  13;  Gilmore  v. 
Board  of  Comrs.,  35  Ind.  344;  Pitts  v. 
Langsdale,  32  Ind.  218.  Mo. — Caruth- 
Byrnes  Hdw.  Co.  V.  Wolter,  91  Mo.  484, 
3  S.  W.  865. 

[a]  Order  does  not  req,uire  special 
findings  which  only  says  to  report  "his 
findings  thereon."  Hihn  v.  Peck,  30 
Cal.  280. 

60.  Delaney  v.  Gubbins,  181  Ind. 
188,  104  N.  E.  13:  Pitts  v,  Langsdale, 
32  Ind.  218. 

61.  See  the  statutes  and  Ind. — ^De- 
laney V.  Gubbins,  181  Ind.  188,  104 
N.  E.  13.  Kan. — McMuUeu  v.  Schermer- 
horn,  48  Kan.  739,  30  Pac.  188.  Mo. 
Caruth-Byrnes  Hdw.  Co.  v.  Wolter,  91 
Mo.  484,  3  S.  W.  865. 

[a]  Specific  findings  on  items 
pleaded  in  a  lump  need  not  be  made. 
The  referee  may  treat  them  as  one 
matter,  though  there  were  three  hun- 
dred separate  items.  Pullis  v.  Somer- 
ville,  218  Mo.  624,  117  S.  W.  736. 

Bequests  for  specific  findings,  see 
infra,  X,  H. 

62.  See  infrn,  X,  I. 

63.  Jones  v.  Flynt,  159  N.  C.  87,  74 
S.  E.  817;  Van  Dyke  v.  Grand  Trunk 
R.  Co.,  84  Vt.  212,  78  Atl.  958,  Ann. 
Cas.  1913A,  640,  referee  is  a  tribunal 
substituted  for  a  jury  and  should  find 
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elusion  by- inevitable  inference.®*  The  report  must,  show  all  questions 
of  law  decided/^  but  in  some  jurisdictions  the  practice  permits  the 
referee  to  leave  the  decision  of  questions  of  law  to  the  court.*"'  The 
findings  are  to  be  harmonized,  if  possible,  so  as  to  sustain  the  con- 
clusions of  law  and  the  judgment  based  thereon.^' 

2.  Separate  Statement.  —  The  report,  like  the  court's  findings, 
should  state  the  findings  of  fact  and  conclusions  of  law  separately;"" 
the  order  may  so  require,®^  and  the  statutes  frequently  so  provide.'" 
A  mere  opinion  with  the  requests  to  find  and  the  disposition  thereof 
is  not  sufficient.''^  But  it  is  not  essential  that  the  report  be  paragraphed 
or  arranged  under  appropriate  subdivisions,'^  and  it  is  a  mere  irreg- 


those   ultimate   facts   that    are    ordi- 
narily submitted  to  a  jury. 

64.  Mich. — Danaher  v.  Ward's  Es- 
tate, 40  Mich.  300.  Pa. — Sweigard  v. 
Wilson,  a  06  Pa.  207.  S.  C— Moore  v. 
Johnson,  7  S.  C.  303. 

[a]  Beport  need  not  distinctly  state 
a  certain  inference  was  drawn  where 
it  contains  a  special  finding  which  in- 
cludes the  drawing  of  such  inference. 
Allen  V.  Wilbur,  199  Mass.  366,  85 
N.  E.  429. 

[b]  But  the  Court  Cannot  Infer 
Facts  From  Other  Facts  Reported. — It 
can  only  pronounce  the  law  upon  the 
facts  found  by  the  referee.  Darby  v. 
First  Nat.  Bank,  57  Vt.  370,  following 
Fuller  V.  Adams,  44  Vt.  543,  and  Kim- 
ball V.  Baxter's  Estate,  27  Vt.  628. 

65.  Thompson  v.  Arms,  5  Vt.  546. 
Power  to   decide   questions    of    law 

generally,  see  supra,  VII,  F. 

Necessity  that  all  issues  be  decided, 
see  supra,  X,  P. 

66.  Me. — Hooper  v.  Taylor,  39  Me. 
224.  Mass. — CuUen  v.  Sears,  112  Mass. 
299.  N.  H.— Barnet  v.  Smith,  30  N.  H. 
256,  64  Am.  Dec.  290.  Vt.— Darby  v. 
First  Nat.  Bank,  57  Vt.  370. 

[a]  Intention  to  submit  to  court  is 
not  shown  by  mere  statement  in  detail 
of  his  grounds  for  decision.  Eogers 
V.  Mayer,  151  Mass.  279,  23  N  E. 
836. 

Necessity  of  directing,  in  report,  the 
judgment  to  be  entered,  see  supra,  X, 
F. 

Beportiug  in  alternative,  see  -supra, 
X,  F., 

Beporting  rulings,  exceptions  and 
sufficient  evidence  to  show  exact  ruling, 
see  infra,  X,  I. 

67.  Ouderkirk  v,  Bayless  Pulp  &  P. 
Co:,  199  N.  Y.  366,  92  N.  E.  798. 

fa]  A  specific  finding  of  fact  will 
Spntrol  g.  flnding  which"  }s  g.  m?j-e  re- 


capitulatioii  in  figures  of  conclusions 
from  the  facts  previously  found. -Phalen 
V.  Hershey  Lumb.  Co.,  136  Wis.  571, 
118  N.  W.  219. 

68.  Lambert  v.  Smith,  3  Cal.  408; 
M 'Murphy  v.  Walker,  20  Minn.  382. 

69.  Gilmore  v.  Board  of  CommisBion- 
ers,  35  Ind.  344. 

[a]  The  better  practice  is  to  have 
the  order  require  the  referees  to  state 
their  findings  and  conclusions  separate- 
ly but  they  should  do  so  on  request 
even  if  not  so  ordered.  Way  v.  Fravel, 
61   Ind.   162. 

70.  See  the  statutes  and  U.  S. — Tier- 
nan  V.  Chicago  Life  Ins,  Co.,  214  Fed. 
238,  131  C.  C.  A.  284,  construing  Kan- 
sas statute.  Ga.^Southern  Pine  Co.  v. 
Dickey,  136  Ga.  662,  71  S.  E.  1110. 
la. — ^Young  v.  Scoville,  99  Iowa  177, 
68  N.  W.  670.  Kan.— Breitkreutz  v. 
Bank,  70  Kan.,  698,  79  Pac.  686;  Mc- 
Mullen  V.  Schermerhorn,  48  Kan.  739, 
30  Pac.  188.  N.  Y.— Smith  v.  Geiger, 
202  N.  Y.  306,  95  N.  E.  706.  N.  C. 
Earp  V.  Eichardson,  75  N.  C.  84.  Pa. 
Sweigard  v.  Wilson,  106  Pa.  207;  Marr 
V.  Marr,  103  Pa.  463. 

[a]  In  New  York  a  distinction  is 
drawn  between  references  to  hear  and 
determine  all  issues,  and  those  where 
the  reference  is  incidental.  In  the 
former  the  statute  applies,  but  not  in 
the  latter.  Teale  v,  'Tilyou,  127  App. 
Div.  287,  111  N.  Y.  Supp.  165;  Jones 
&  Co.  V.  Gilbert,  117  App.  Div.  775, 
102  N.  Y.  Supp.  983;  Lederer  v.  Leder- 
er,  108  App.  Div.  228,  95  N.  Y.  Supp. 
623.  So  it  is  not  necessary  where 
reference  is  merely  to  take  account. 
In  re  'federal  TJ.  S.  Co.,  73  Misc.  28, 
132  N.  Y.  Supp.  196. 

71.  Smith  t).- Geiger,  202  N.  Y.  306, 
95  N    E.  706. 

72.  Young  V.  Scoville,  99  Iowa  177, 
68  N-  "W,  670. 
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ularity  for  the  referee  to  state  as  a  conclusion  of  law  that  which  is 
properly  a  finding  of  fact.'''  Upon  failure  to  properly  separate,  the 
report  should  he  recommitted/*  and  on  review  the  judgment  will  be 
reversed  and  the  case  remanded.''* 

H.  Bequest  foe  Special  Finding."  —  The  facts  need  be  found 
specially  only  upon  request.'^  In  somp  jurisdictions  requests  for 
special  findings  of  fact  and  conclusions  of  law  may  be  made/*  but 
in  the  absence  of  some  statute  or  rule  the  request  need  not  be  com- 
plied with.''^  Generally  the  request  comes  too  late  when  not  made 
until  after  the  findings  are  announced/"  but  the  practice  in  some 
states  permits  remanding  for  special  findings.^^     The  request  should 


73.  Ferris  v.  Quimby,  41  Mieh.  202, 
2  N.  W.  9;  People's  Trust  Co.  v. 
Sohenck,  195  N.  Y.  398,  88  N.  B.  647, 
133  Am.  St.  Eep.  807.  But  .compare 
Anderson  v.  Kuobloch,  150  App.  Div. 
834,  135  N.  Y.  Supp.  251,  where  ifc 
was  not  clear  what  the  referee's  de- 
cision was. 

74.  Southern  Pine  Co.  v.  Dickey, 
136  Ga.  662,  71  S.  E.  1110. 

Becommittal,  see  infra,  XI,  F. 

75.  Earp  v.  Eichardson,  75  N.  C. 
84;    Sweigard  v.  Wilson,  106   Pa.   207. 

76.  As  affecting  light  to  findings  in 
specific  items  of  account,  see  infra, 
X,  J. 

77.  Ind. — Delaney  v.  Gubbins,  181 
Ind.  188,  104  N.  E.  13.  Kan.— Foster 
V.  Voigtlander,  36  Kan.  572,  13  Pae. 
777.  N.  C. — Rouse  v.  Bowers,  111  N.  C. 
360,  16  S.  E.  684.  Pa.— Philadelphia 
Co.  V.  United  Gas,  etc.  Co.,  180  Pa. 
235,  36  Atl.  742. 

[a]  A  report  in  the  form  of  a  spe- 
cial finding  will  be  considered  as  a 
general  finding  only,  in  the  absence  of 
a  request.  Delaney  v.  Gubbins,  181 
Ind.  188,  104  N.  E.  13.  But  see  Eaabe 
V.  Squier,  148  N.  Y.  81,  42  N.  E.  516, 
exceptiong  having  been  taken  the  court 
may  review  and  if  there  is  no  evidence 
to  support  the  findings,  they  are  re- 
garded as  rulings  upon  questions  of 
law.  The  failure  to  request  does  not 
compel  the  reviewing  court  to  assume 
there  were  facta  sufficient  to  support 
the  finding. 

78.  See  the  statutes  and  Ind. — De- 
laney V.  Gubbins,  181  Ind.  188,  104 
N.  E.  13.  N.  H.— Peterborough  E.  Co. 
V.  Wood,  61  N.  H.  418.  N.  Y.— Eaabe 
V.  Squier,  148  N.  Y.  81,  42  N.  E.  516. 
N.  C,— Eouse  1).  BoweTs.  Ill  N.  C.  360, 
16  S.^  E.  684.  Pa.— Philadelp'hia  Co.  r. 
United  Gas,  etc.  Co.,  180  Pa.  235,  36 
Atl.  742. 
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79.  Odd  Fellows  v.  Morrison,  42 
Mich.  521,  4  N.  W.  739. 

[a]  Interrogatories  which  are  in  ef- 
fect a  cross-examination  of  the  referee 
need  not  be  answerd  by  him.  Breit- 
kreutz  v.  Bank,  70  Kan.  698,  79  Pae. 
686. 

80.  Delaney  v.  Gubbins,  181  Ind. 
188,  104  N.  E.  13;  Kinsila  v.  Shu- 
bert,  160  App.  Div.  8,  145  N.  Y.  Supp. 
30. 

[a]  May  be  reviewed  though  not 
made  in  time  where  no  objection  on 
ground  that  made  too  late.  Moyer  v. 
New  York  Cent.,  etc.  E.  Co.,  88  N.  Y. 
351. 

81.  Foster  v.  Voigtlander,  36  Kan. 
572,  13  Pae.  777;  Eouae  v.  Bowers,  111 
N.  C.  360,  16  S.  E.  684,  which  says 
there  must  be  a  request  to  find  or  a 
motion  to  remand. 

[a]  Motion  for  a  further  report  is 
proper  practice  where  additional  find- 
ings of  fact  within  the  limits  of  the 
order  of  reference  are  desired.  State 
V.  Lancaster,  20  Neb.  419,  30  N.  W. 
538. 

[b]  Though  the  code  does  not  so 
provide  the  requests  may  be  made  after 
report  filed  on  stipulation  of  the 
parties.  McCormick  v.  Walker,  158 
App.  Div.  54,  142  N.  Y.  Supp.  759. 
See  also  Kinsila  v.  Shubert,  160  App. 
Div.  8,  145  N.  Y.  Supp.  30,  which  re- 
versed an  order  permitting,  but  re- 
fused to  hold  that  the  trial  court 
would  not  have  power  in  a  proper  case. 
And  see  Van  Slyke  v.  Hyatt,  46  N.  Y. 
259. 

[c]  Moving  papers  should  clearly 
specify  the  points  upon  which  it  is 
desired  the  referee  shall  pass;  that  a 
finding  thereon  is  material  and  would 
affect  the  judgment;  and  that  there  is 
evidence  upon%hioh  the  referee  might 
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be  plainly  stated  in  such  form  that  it  may  be  granted  or  refused  as 
a  whole.'^ 

A  substantial  compliance  with  the  statute  requiring  specific  an- 
swers is  all  that  is  necessary,*^  but  they  must  be  incorporated  in 
the  report  if  they  are  to  be  considered  on  appeal.^*  All  material 
facts  proved  should  be  found  on  request,'^  but  a  request  as  to  facts 
not  properly  within  the  scope  of  the  report  need  not  be  responded 
to,*°  nor  need  facts  be  found  which  have  been  substantially  covered 
by  the  findings.^'  Exceptions  to  failure  to  find  on  request  must  be 
specific, ^^  and  a  refusal  to  find  on  request  may  be  harmless  error.'^ 

I.  Report  of  Evidence  and  Matters  Occurring  at  Hearing.  —  It 
is  proper  for  the  referee  to  report  all  stipulations  and  agreements 
made  orally  by  the  parties  appearing  before  him.^"  The  report  should 
recite  all  rulings  of  the  referee  with  the  exceptions  taken  thereto.®* 
It  follows  that  some  recital  of  evidence  may  be  necessary  by  reason  of 
its  relation  to  some  question  of  law  made  before  him.^^     But  gen- 


justly  have  found  in  his  favor.  Tall- 
man  V.  Bresler,  58  K.  Y.  123. 

[d]  Unless  good  cause  sbown  for 
delay  the  report  will  not  be  recom- 
mitted on  request  to  report  facts  made 
after  report  filed.  Peterborough  E.  Co. 
V.   Wood,  61  N.  H.  418. 

[e]  Where  the  arbitrator  was  mere- 
ly given  power  to  refer  question  of 
law  to  court  the  report  will  not  be  re- 
ferred back  to  state  the  facts.  Kes- 
teven  v.  Gooderham,  20  U.  C.  Q.  B. 
500. 

82.  Steubing  v.  New  York  Elevated 
E.  Co.,  138  N.  Y.  658,  34  N.  E.  369 
(this  is  the  proper  practice  as  to  both 
law  and  fact  requests) ;  Davis  v. 
Leopold,  87  N.  Y.  620,  the  referee  is 
not  bound  to  analyze  a  request  and 
pass  upon  its  several  parts  separately. 

83.  McCulloch  V.  Dobson,  133  N.  Y. 
114,  30  N.  E.  641  (failure  to  note  de- 
cision on  margin  opposite  each  request 
is  not  fatal) ;  Davis  V.  Leopold,  87  N. 
Y.  620,  marking  "not  found  as  stated" 
is  equivalent  to  marking  "not  found." 

84.  Holmes  v.  Seaman,  117  App. 
Div.  381,  102  N.  Y.  Supp.  616,  aprmed 
in  191  N.  Y.  512,  84  N.  B.  1114,  though 
the  request  was  marked  "found." 

85.  Beck  v.  Sheldon,  48  N.  Y.  365. 
[a]     Where    evidence    la    conflicting 

finding  thereon  may  be  refused.  Stew- 
art V.  Moras,  79  N.  Y.  629;  Eobinson 
V.  Smith,  3  Silv.  Sup.  490,  53  Hun 
638,  7  N.  Y.  Supp.  38,  25  N.  Y.  St. 
647. 

86.  la. — Keoiuk  v.  Howard,  42  Iowa 
29.  Mich. — Odd  Fellows  v.  Morrison, 
42  Mich.  521,  4  N,  W,  739.     N.    Y. 

87 


Wiltsie  V.  Baddie,  4  Abb.  Deo.  624, 
4  Abb.  Pr.  (N.  8.)  393  (facts  not  in 
issue);  Stanley  v.  New  York,  etc.  Co., 
17  N.  Y,  Supp.  931,  44  N.  Y.  St.  389 
(incidental  facts) ;  Crim  v.  Starkweath- 
er, 136  N.  Y.  635,  32  N.  E.  701,  affirm- 
ing 59  Hun  620,  12  N.  Y.  Supp.  791, 
36  N.  Y.  St.  314,  mere  evidentiary 
facts. 

87.  McCulloch  V.  Dobaon,  133  N.  Y. 
114,  31  N.  E.  641;  Livingston  v.  Man- 
hattan E.  Co.,  28  Jones  &  S.  31,  17 
N.  Y.  Supp.  486,  21  Civ.  Proe.  309,  27 
Abb.  N.  C.  411,  42  N.  Y.  St.  4,  revers^ed 
on  other  grounds,  138  N.  Y.  76,  33 
N.  E.  732. 

88.  Breitkreutz  v.  Bank,  70  Kan. 
698,  79  Pac.  686,  general  exception  to 
failure  to  find  on  a  number  of  re- 
quests ia  insufElcient. 

89.  Thompson  v.  Vrooman,  66  Hun 
245,  21  N.  Y.  Supp.  179,  49  N.  Y. 
St.  537;  Woodman  v.  Penfield,  2  Silv. 
Sup.  246,  53  Hun  638,  6  N,  Y.  Supp. 
803,  25  N.  Y.  St.  297,  as  where  re- 
Bult  would  not  have  been  different. 

[a]  Unless  fact  is  supported  by  un- 
controverted  evidence  and  if  found 
would  affect  result,  no  error  results 
from  failure  to  find.  Stewart  v.  Morss, 
79  N.  Y.  629. 

90.  Eubendall  v.  Tarbox,  200  111. 
App.  260. 

91.  Sutterfield  v.  Magowan,  12  S.  D. 
139,  80  N.  W.  180. 

92.  S.  D.— Sutterfield  «.  Magowan, 
12  S.  D.  139,  80  N.  W.  180,  statute 
so  requires.  Vt. — Hoyt  c.  Clark,  39 
Vt.  87,  need  only  be  done  on  request. 
Wash. — Walsh  Lumb.  Co.  v.  Chaney,  67 
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erally  on  a  reference  to  find  the  facts,  the  referee  should  not  set  forth 
the  evidence  in  his  report,®'  in  the  absence  of  some  special  direction 
of  the  court,**  or  where  the  order  of  referenee,®°  or  the  statute,  or 
rule  of  court,  directs.^®     The  proper  practice  in  many  jurisdictions 


Wash.  583,  122  Pae.  10,  statute  so  pro- 
vides. 

93.  U.  S.— Weras  v.  Haight  &  F.  Co., 
148  Fed.  399.  Ala. — ^Vaughan  v.  Smith, 
69  Ala.  92.  Cal. — Goodrich  v.  Marys- 
ville,  5  Cal.  430.  Conn. — Goodmafl  v. 
Jones,  26  Conn.  264.  Del. — ^AUen  v. 
Smith's  Admr.,  4  Harr.  234.  D.  0. 
Bailey  v.  Diat.  of  Columbia,  9  App. 
Cas.  360.  Ga. — Camp  v.  Mayer,  47  Ga. 
414.  HI.— Prince  v.  Cutler,  69  111.  267. 
Ind.— McClure  v.  McClure,  19  Ind.  185. 
Me. — Howard  v.  Kimball,  65  Me.  308; 
Simmons  v.  Jacobs,  52  Me.  147;  Bailey 
V.  Myrick,  52  Me.  132.  Mass. — Gurley 
V.  Eeed,  190  Mass.  509,  77  N.  E.  642; 
Newell  V.  Chesley,  122  Mass.  522,  Minn. 
M 'Murphy  v.  Walker,  20  Minn.  382. 
N.  H.— Eoberts  v.  Barker,  63  N.  H. 
332.  N.  Y. — Comey  v.  Andrews,  14 
Daly  437,  14  N.  Y.  St.  672,  affirmed,  124 
N.  Y.  623,  26  N.  E.  758.  Pa.— Killion 's 
Appeal,  3  Brewst.  235.  Tenu. — Powell 
V.  Eiley,  15  Lea  153.  Tex. — Richie  v. 
Levy,  69  Tex.  133,  6  S.  W.  685;  White- 
head V.  Perie,  15  Tex.  7,  construing 
statute  as  not  requiring  an  audit  to 
take  account.  Vt. — Hoyt  v.  Clark,  39 
Vt.  87. 

[a]  May  Be  Done  on  Beciuest. — Mc- 
Kinney  v.  Pierce,  5  Ind.  422. 

[b]  TTnless  specifically  requested, 
referee  need  not  state  the  facts  upon 
which  he  finds  the  several  items  of  ac- 
count. Mengas'  Appeal,  19  Pa.  221; 
Allen's  Admr.  v.  Allen's  Admr.,  79  Vt. 
173,  64  Atl.  1110,  except  on  written 
request. 

[c]  Even  on  request  not  bound  to 
Incorporate  evidence  in  their  report. 
Del. — Allen  v.  Smith's  Admr.,  4  Harr. 
234.  Mass. — Martin  v.  Barnes,  214 
Mass.  29,  100  N.  E.  1023.  N.  C— Ez- 
zell  V.  Rowland  Lumb.  Co.,  130  N.  C. 
205,  41  S.  E.  99. 

[d]  See  also  Closaon  v.  Means,  40 
Me.  337,  holding  that  auditors  being 
under  no  obligation  to  report  facts 
either  at  common  law  or  by  statute, 
exception   to   refusal   does   not   lie. 

[e]  No  prejudice  results  from  re- 
fusal to  strike  analysis  of  evidence  from 
the  report.  Mountain  Lake  Land  Co. 
V.  Blair,  109  Va.  147,  63  S.  E-  751, 

Vol.  XXII 


94.  Prince  v.  Cutler,  69  111.  267; 
Matter  of  Hemiup,  3  Paige  (N.  Y.) 
305. 

95.  Cal. — Goodrich  v.  Marysville,  5 
Cal.  430.  D.  C— Bailey  v.  Diat.  of 
Columbia,  9  App.  Cas.  360.  la.— Wil- 
g'us  V.  Gettings,  21  Iowa  177.  Mass. 
Gurley  v.  Eeed,  190  Mass.  509,  77 
N.  E.  642.  Tenn. — Powell  v.  Eiley,  15 
Lea  153. 

[a]  Order  does  not  require  which 
recites  "to  examine  and  report  hia 
conclusions,  under  the  rules  and  prac- 
tice of  this  court"  (Byington  v.  Hamp- 
ton, 13  la.  23),  or  "to  take  the  evi- 
dence and  state  an  account,  and  re- 
port the  balance  as  he  shall  find  the 
same."     Prince  v.  Cutler,  69  111.   267. 

[b]  In  the  absence  of  agreement  of 
parties  the  court  is  not  bound  to  so 
order.  Delaney  v.  Gubbina,  181  Ind. 
188,  104  N.  E.  13. 

[c]  The  Court  Ought  To  So  Order 
Where  There  Are  Conflicting  Claims. 
The  parties  may  waive  it,  but  the  order 
should  always  so  direct  when  requested. 
Goodale  v.  Case,  71  Iowa  434,  32  N.  W. 
414. 

[dl  Order  requiring  is  not  waived 
by  an  agreement  of  counsel  that  com- 
missioner should  view  premises  in  con- 
troversy without  presence  of  either 
party  or  witnesses.  Halcomb  v.  Isom, 
140  Ky.  189,  130  S.  W.  1070. 

96.  See  the  statutes  and  XT.  S. — ^Mc- 
Cormack  v.  James,  36  Fed.  14.  Ga. 
Southern  Pine  Co.  v.  Dickey,  136  Ga. 
662,  71  8.  E.  1110.  Ky.— Garner  v. 
Beaty,  7  J.  J.  Marsh.  223.  Mo.— Wal- 
ton V.  Walton,  17  Mo.  376.  N.  Y. 
In  re  Azzelis'  Estate,  4  N.  Y.  Supp. 
462,  17  N.  Y.  St.  800.  R.  I.— Clapp 
V.  Sherman,  16  E.  L  370,  17  Atl.  130. 
S.  D. — Sutterfield  v.  Magowan,  12  S.  D. 
139,  80  N.  W.  180;  Kent  v.  Dakota 
F.  Ins.  Co.,  2  8.  D.  300,  50  N.  W. 
85.  Tenn.— Stull  v.  Goode,  10  Heisk. 
58.  Wash.— Walsh  Lumb.  Co.  v. 
Chaney,  67  Wash.  583,  122  Pac.  10. 
W.  Va.— Central  City  Brick  Co.  v.  Nor- 
folk &  W.  R.  Co.,  44, W.  Va.  286,  28 
8.  E.  926;  Kester  v.  Lyon,  40  W.  Va. 
161,  20  S.  E.  933. 

[a]    In  Florida,  rule  requires.    See 
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is  to  bring  in  the  evidence  by  a  bill  of  exceptions  certified  by  the 
referee.*' 

J.  Report  on  Eeferenoe  to  State  Account.*'  —  In  a  reference  to 
state  an  account,  the  report  should  show  the  basis  of  the  computation, 
and  not  merely  the  aggregate  amount.**  It  follows  that  all  items  of 
the  account  should  be  stated,^  including  items  claimed  and  not  al- 
lowed,^ and  it  may  be  necessary  to  show  the  time  of  payment  and 
rates.^  Mere  difficulty  or  inconvenience  does  not  excuse  the  referee,* 
but  it  may  be  impossible  to  make  the  report  in  detail  for  lack  of 
proper  evidence,^  and  some  courts  have  held  that  in  the  absence  of 
a  request  to  find  as  to  specific  items  a  general  finding  that  one  is  in- 
debted to  the  other  in  a  certain  sum  is  sufficient.^ 


Mote  V.  Morton,  52  Fla.  548,  41   So. 
607. 

[b]  In  North  Carolina  (1)  the  prac- 
tice requires  the  evidence  to  accompany 
the  report.  See  Moore  v,  Westbrook, 
156  N.  C.  482,  72  S.  B.  842,  Ann.  Cas. 
1913A,  168;  Faucette  v.  Mangum,  40 
N.  C.  53.  But  compare  Ezzell  v.  Eow- 
land  Lumb.  Co.,  130  N.  C.  205,  41  S.  E. 
99,  holding  (2)  that  since  arbitrators 
cannot  be  compelled  to  find  the  facts, 
they  cannot  be  required  to  make  notes 
of  the  evidence  even  if  requested. 

[c]  In  references  concerning  infants 
the  evidence  should  be  reported.  Bulow 
V.  Buckner,  Eich.  Eq.  Cas.  (S.  C.) 
401. 

97.  See  the  statutes  and  Cal. — See 
Goodrich  v.  Marysville,  5  Cal,  430. 
Ind. — ^Delaney  v.  Gubbins,  181  Ind.  188, 
104  N.  B.  13;  Borehus  v.  Huntington 
Bldg.,  L.  &  S.  Assn.,  97  Ind.  180.  la. 
Smith  V.  Harlan,  49  Iowa  101.  Okla. 
Irateon  v,  Stang,  18  Okla.  423,  90  Pae. 
446. 

[a]  If  the  parties  desire  the  evi- 
dence and  the  order  did  not  require 
its  incorporation,  they  must  bring  it 
in  by  bill  of  exceptions.  If  the  order 
did  require  the  incorporation,  they  may 
move  for  completion  of  report.  Delaney 
V.  Gubbins,  181  Ind.  188,  104  N.  E. 
13. 

Overruling  motion  to  set  aside  re- 
port because  evidence  not  all  before 
court,  see  infra,  XI,  G,  3. 

98.  Reporting  in  alternative  as  to 
accounting,  see  supra,  X,  F. 

99.  Gage  v.  Arndt,  121  111.  491,  13 
N.  E.  138;  Harrison  v.  Faulk;  16  La. 
358. 

1.  V.  S. — ^Ransom  v.  Winn,  18  How. 
295,  15  L.  ed.  388.  Idaho.— McElroy 
V.  Whitney,  12  Idaho  512,  88  Pac.  349. 
Ean. — ^L^nnan  v,  Clavin,    3    Kftn,    17. 


La. — Harrison  v.  Faulk,  16  La.  358. 
Mass. — Copeland  v.  Crane,  9  Pick.  73. 
Pa. — Montgomery  v.  Burge,  13  Serg.  & 
E.  112.  Tex.— Whitehead  v.  Perie,  15 
Tex.  7.  Vt.— Herriok  v.  Belknap's  Es- 
tate, 27  Vt.  673.  Wash.— Park  v.  Mig- 
hell,  3  Wash.  737,  29  Pao.  556.  Wis. 
Eeed  v.  Jones,  15  Wis.  40.  Eng. — ^Bur- 
rard  v.  Callisher,  51  L.  J.  Ch.  223,  45 
L.  T.  N.  S.  793,  30  Wkly.  Eep.  321. 
[a]  Each  item  should  be  numbered 
and  the  accounts,  receipts  or  other 
vouchers  numbered  to  correspond;  and 
where  supported  by  depositions,  the 
pages  thereof  should  be  referred  to. 
Green  v.  Lanier,  5  Heisk.  (Tenn.) 
662. 

2.  XJ.  S. — Eansom  v.  Winn,  18  How. 
295,  15  L.  ed.  388.  lU.— Gage  v.  Arndt, 
121  111.  491,  13  N.  E.  138.  Wash. 
Park  V.  Mighell,  3  Wash.  737,  29  Pac. 
556.  Wis. — Eeed  v.  Jones,  15  Wis.  40, 
holding  that  where  certain  items  are 
stated  to  have  been  disallowed  the  fair 
construction  is  that  others  were  al- 
lowed. Eng. — Burrard  v.  Callisher,  51 
L.  J.  Ch.  223,  45  L.  T.  N,  S.  793,  30 
Wkly.  Eep.  321. 

3.  Gage  v.  Arndt,  121  111.  491,  13 
N.  E.  138. 

4.  McBlroy  v.  Whitney,  12  Idaho 
512,  88  Pae.  349,  though  there  are 
thousands  of  items, 

5.  See  Lannan  v.  Clavin,  3  Kan.  17 
(parties  kept  no  books.  Eeport  was  as 
full  as  could  be  under  the  circum- 
stances); Copeland  v.  Crane,  9  Pick. 
(Mass.)  73. 

6.  Hewitt  V.  Egbert,  34  Iowa  485 
("the  only  ultimate  question  between 
the  parties  was,  which  was  indebted 
to  the  other");  MeDaniels  «.  Mo- 
Daniels'  Admr.,  40  Vt.  340,  must  re- 
auest  referee  to  state  items  allowed  or 
disallowed  and  must  request  trial  court 
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K.  FnJNG,  Delivery  and  Notice  of  Report.''  —  In  most  jurisdic- 
tions the  report  is  filed.^  An  order  requiring  the  report  to  be  filed 
with  the  court  is  complied  with  by  filing  it  with  the  clerk.'  The  prac- 
tice in  some  states  is  to  deliver  the  report  to  the  attorney  for  the 
successful  party.^" 

The  practice  sometimes  requires  a  notice  that  the  report  has  been 
filed.^^  The  giving  of  the  notice  may  be  waived,^^  and  failure  to  give 
the  notice  is  not  of  itself  sufficient  ground  for  striking  the  report 
from  the  flles.^^  The  statutes  sometimes  provide  that  copies  shall  be 
delivered  to  the  parties.^* 


to   Tecommit   for  amendment   in    that 
particular. 

As  to  necessity  for  lequests  for  spe- 
cial findings,  see  supra,  X,  H;  to  re- 
port evidence  or  facts  as  to  particular 
items,  see  supra,  X,  I. 

7.  Time  to  file,   see  supra,  X,  B. 

8.  See  the  statutes  and  Fla. — Arnan 
V.  First  Nat.  Bk.,  36  Fla.  398,  18  So. 
786.  Ind.  —  Dickerson  v.  Hays,  4 
Blackf.  44.  Ky. — ^French  v.  Moseley, 
1  Litt.  247.  N.  H.— Regnier  v.  Fair- 
Sbantis,  57  N.  H.  377.  N.  J.— Halsey  v. 
Paulison,  36  N.  J.  L.  406. 

[a]  Must  be  delivered  in  person  by 
one  of  the  referees  and  must  be  in 
an  envelope  sealed  up  by  the  referees. 
Morey  v.  Hardy,  50  N.  H.  24,  note. 

[b]  Stenographer's  minutes  of  the 
reference  may  be  ordered  filed,  the  bill 
for  taking  them  having  been  paid. 
Alder  v.  Edenborn,  198  Fed.  928. 

9.  Drown  v.  Hamilton,  68  N.  H.  23, 
44  Atl.  79. 

[a]  The  report  is  filed  when  it  is 
delivered  to  the  clerk,  marked  "filed" 
and  noted  in  his  records,  although  the 
referee  may  immediately  withdraw  it 
temporarily.  Poole  v.  Poindexter,  72 
Kan.  654,  83  Pac.  126.  Compare  Halsey 
V.  Paulison,  36  N.  J.  L.  406,  and  see 
the  title  "Filing.'-' 

10.  Healy  v.  Oilman,  6  Eobt.  (N.  T.) 
479;  Forrer  v.  Coffman,  23  "Gratt.  ^Si 
Va.)  871.  See  also  N.  Y.  Code  Civ. 
Proe^  §1019. 

[a]  A  request  by  the  attorney  tEat 
the  referee  retain  possession  while  pro- 
vision is  made  about  fees,  does  not  in- 
validate the  delivery.  Winckler  v. 
Winckler,  149  App.  Div.  250,  133  N.  T. 
Supp.   768. 

[b]  A  temporary  return  to  the 
referees  to  correct  an  accidental  omis- 
sion does  not  affect  the  final  delivery 
which  is  within  the  time  limited.  For- 
rer V.  Coffman,  23  Gratt.  (64  Va.) 
§71. 
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[c]  Death  of  other  party's  attor- 
ney does  not  stay  proceedings,  under 
the  code,  so  as  to  prevent  delivery. 
Agricultural  Ins.  Co.  v.  Darrow,  70  App. 
Div.  413,  75  N.  Y.  Supp.  128. 

11.  See  the  statutes  and  Ha. — Ham- 
mond V.  A.  Vetsburg  Co.,  56  Fla.  369, 
48  So.  419;  Eobinson  v.  Hemstreet,  21 
Fla.  342.  N.  H.— Morey  v.  Hardy,  50 
N.  H.  24,  note.  N.  Y.— Hendricks  v. 
Bloodgood,  18  Wend.  670;  Bantes  v. 
Brady,  8  How.  Pr.  216.  But  see  Van 
Steenburgh  v.  Hoffman,  6  How.  Pr. 
492.  Okla. — Clark  v.  Bank  of  Hennes- 
sey, 14  Okla.  572,  79  Pae.  217.  Pa. 
Wall  V.  Knapp,  134  Pa.  53,  19  Atl. 
436. 

[a]  Notice  Need  Not  Be  Served 
Personally. — Deposit  in  mail  addressed 
to  attorney  at  his  office  is  sufficient. 
Littleton  v.  Patton,  112  Ga.  438,  37 
S,  E.  755. 

12.  Arnan  v.  First  Nat.  Bank,  36 
Fla.  398,  18  So.  786,  making  motion 
for  new  trial  supplied  the  want  of 
notice.  See  also  St.  Johns  &  H.  R. 
Co.  V.  Eansom,  33  Fla.  406,  14  So.  892, 
and  St.  Johns  &  H.  B.  Co.  v.  Shalley, 
33  Fla.  397,  14  So.  890,  holding  that 
the  making  of  the  motion  is  itself  evi- 
dence of  the  fact  that  the  notice  was 
given. 

[a]  Notice  of  Intended  filing  acknowl- 
edged by  indorsement  on  the  report, 
waives  notice  by  prothonotary.  Alli- 
son V.  Gilton,  1  Monag.  (Pa.)  737,  16 
Atl.  734. 

13.  Clark  v.  Bank  of  Hennessey,  14 
Okla.  572,  79  Pac.  217,  on  sufficient 
showing  of  prejudice  resulting  from 
the  lack  of  notice  the  report  might 
be  set  aside.  But  in  the  case  at  bar, 
the  complaining  party  had  actual 
notice. 

14.  See  the  statutes  and  Carson  v. 
.Carson,  1  Mete.  (Ky.)  434. 
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Under  the  old  chancery  practice  the  master  being  ready  to  report,  war- 
rants issued  giving  the  parties  an  opportunity  to  inspect  the  report 
and  make  copies/^  and  to  some  extent  the  practice  has  been  followed 
of  compelling  a  notice  before  the  filing  of  the  report,"  but  generally 
the  practice  is  for  the  master  to  file  his  report  without  any  pre- 
liminary notice.^^ 

L.  Amended  or  Supplemental  Eepoht.^^  —  "Where  the  report  eon- 
tains  improper  matter,  the  court  may  strike  that  out  and  accept  the 
balance,^"  or  if  the  referee  has  acted  beyond  his  authority  in  finding 
the  issue,  the  court  may  ignore  it  and  may  render  judgment  upon 
the .  facts  found. ^^  An  erroneous  conclusion  of  law  as  to  an  im- 
material matter  does  not  vitiate  the  report,^^  but  where  the  referee 
based  his  decision  upon  a  wrong  conclusion  of  law  the  court  may 
render  a  proper  judgment  upon  the  facts  found,^^  and  may  ignore 
obvious  mistakes  of  fact.^^ 

At  any  time  before  the  referee's  report  is  signed  and  delivered,  he 
may  modify  it  to  conform  to  his  judgment,^*  but  after  his  report  is 
returned,  his  power  ceases  and  he  cannot  amend  without  the  court's 
permission,^^  nor  can  he  file  a  supplemental  report,^^  though  some 
courts  hold  he  may  amend  at  any  time  before  judgment  entered  or 


15.  Hatch  V.  Indianapolis  &  S.  E. 
Co.,  9  Fed.  856,  11  Bias.  138. 

16.  See  the  statutes  and  Md. — ^Lind- 
say V.  Kirk,  95  Md.  50,  51  Atl.  960. 
N.  Y.— Piatt  V.  Piatt,  47  Hun  633,  13 
N.  Y.  St.  403.  Tenn.— State  v.  Hyde, 
4  Baxt.  464.  Va. — Boyd  v.  Kaufman, 
6  Munf.  (20  Va.)  45.  W.  Va.— Clark 
V.  Clark,  70   W.  Va.  428,  74  S.  E.  234. 

17.  Hatch  1J.  Indianapolis  &  S.  E. 
Co.,  9  Fed.  856,  11  Bias.  138  (hold- 
ing that  the  English  practice,  if  it 
ever  prevailed,  was  abrogated  by  the 
federal  equity  rules) ;  Van  Ness  v.  Van 
Ness,  32  N.  J.  Eq.  729. 

18.  Recommittal  for  amendment  or 
correction,  see  infra,  XI,  F. 

Sending  back  to  referee  for  specific 
findings,  see  supra,  X,  H. 

19.  Howard  v.  Kimball,  65  Me.  308, 
evidence  stricken  out,  and  report  al- 
lowed to  go  to  jury. 

20.  Stebbins  v.  Waterhouise,  58  Conn. 
370,  20  Atl.  480. 

[a]  It  is  harmless  error  not  affect- 
ing the  judgment,  if  the  referee  re- 
turned correct  conclusions  of  law  and 
the  court  adopted  them,  though  the 
referee  had  no  power  to  find  the  law. 
Shindler  o.  Luke,  43  Iowa  89. 

21.  Tates  v.  Kinney,  19  Neb.  275, 
27  N.  W.  132. 

22.  Wiley  v.  Logan,  96  N.  C.  510, 
2  8.  E.  598,  the  referee  found  facts 
showing     party's     liability     but     ex- 


onerated him  upon  the  mistaken  idea 
of  effect  of  want  of  demand. 

[a]  Error  of  law  appearing  on 
face  of  report  may  be  corrected  by  the 
court  in  framing  its  decree,  although 
exceptions  to  the  report  have  been 
withdrawn.  Wade  v.  Peacock,  121  Ga. 
816,  49  S.  E.  826. 

23.  Wiley  v.  Logan,  96  N.  C.  510,  2 
S.  E.  598,  names  of  persons  were  mis- 
called in  the  report. 

24.  Ayrault  v.  Saekett,  9  Abb.  Pr. 
(N.  Y.)  154,  affirmed,  17  How.  Pr. 
507. 

[a]  Compare  In  re  Mengas'  Appeal, 
19  Pa.  221,  suggesting  as  a  good  prac- 
tice that  the  referee  notify  the  parties 
when  his  report  is  ready  and  that 
they  then  attend,  take  exceptions  to 
his  report  before  him,  and  give  him 
an  opportunity  to  amend. 

25.  Cal.— Headley  v.  Eeed,  2  Cal. 
322.  Ind. — ^Indiana  Cent.  Ey.  Co.  v. 
Bradley,  7  Ind.  49.  Kan. — Arn  v. 
Coleman,  11  Kan.  460.  Ky. — ^Fitz- 
gerald V.  Fitzgerald,  Hard.  227.  N.  Y. 
Union  Bag,  etc.  Co.  v.  Allen  Bros.  Co., 
94  App.  Div.  595,  88  N.  Y.  Supp.  368. 

26.  Cal. — Headley  v.  Eeed,  2  Cal. 
322.  Ind.— Conklin  v.  Morton,  40  Ind. 
76.  La. — ^Harrison  v.  Faulk,  16  La.  358. 
N.  Y. — Voorhis  v.  Voorhis,  50  Barb. 
119,  affirmed,  39  N.  Y.  463,  100  Am. 
Dec.  458.  Vt. — Stevens  v.  Pearson,  5 
Vt.  503. 
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order  removing  him.^^     Generally  the  court  may  permit  the  report 
to  be  amended,^^  or  the  filing  of  a  supplemental  report.''^ 

M.  Operation  and  Effect  of  Repoet  Genbeallt.^"  —  The  report- 
is  not  a  judgment,  but  is  only  the  foundation  for  a  judgment  by 
the  court.^^  Generally  the  findings  of  the  referee  are  not  binding 
until  they  have  received  the  approval  of  the  eourt.^^  No  express 
stipulation  is  necessary  in  the  submission  to  referees,  in  order  to  give 
the  court  power  to  enter  judgment  upon  the  award.^^  In  some  juris- 
dictions the  report  is  a  lien  on  the  real  estate  of  the  person  awarded 

XI.    REVIEW  OF  AND  DISPOSITION  OP  REPORT.  — A     In 

Geneeal.^^  —  The  usual  procedure  after  filing  of    the    report    is    a 
motion  to  confirm  it,  or  to  set  it  aside,^°  or  the  parties  except  to  the 


[a]  Unless  filed  by  agreement  of 
parties,  or  order  of  court,  a  supple- 
mental report  will  be  disregarded. 
In  re  Estate  of  Malvin,  93  Iowa  169, 
61  N.  W.  420. 

27.  Kelso  V.  Younggren,  86  Minn. 
177,  90  N.  W.  316  (the  theory  is  that 
his  control  over  the  case  does  not 
cease  until  that  time,  and  so  he  has 
the  game  power  as  a  court  would  have 
to  revise  and  amend  its  findings  and 
conclusions);  Dorr  v.  Hill,  62  N.  H. 
506. 

[a]  Accidental  omission  of  seals  of 
arbitrators  may  be  supplied  by  them 
after  they  handed  their  report  to  coun- 
sel. Forrer  v.  Cofifman,  23  Gratt.  (64 
Va.)   871. 

28.  Del. — Gardner  v.  Mason,  5  Harr. 
286.  la. — Quick  v.  Cox,  38  Iowa  568, 
affidavit  of  clerk  showing  referee  was 
sworn  added.  Kan. — Arn  v.  Coleman, 
11  Kan.  460.  La. — St.  Bomain  v. 
Eobeson,  12  Rob.  194.  Me. — Fales  v. 
Hemenway,  64  Me.  373,  may  amend  to 
make  more  succinct  and  intelligible 
"no  change  in  the  substance  of  the 
decision  was  sought  or  made. ' '  Mass. 
Noyes  v.  Noyes,  1  Pick.  269,  misdating 
may  be  cured  by  amendment  as  of  a 
clerical  error.  But  this  does  not  per- 
mit dating  back.  Vt.  —  Smith  v. 
Sprague,  40  Vt.  43,  amendment  per- 
mitted to  state  facts  in  full. 

[a]  Two  out  of  three  referees  could 
not  correct  even  with  the  trial  cgurt's 
consent.  Egbert  v.  Smith,  3  N.  J.  L. 
923. 

29.  La.— Harrison  v.  Faulk,  16  La. 
358.  N.  Y.— CafCerty  v.  Keeler,  12 
Wend.  291;  Snook  v.  Pries,  19  Barb. 
313.  Wash.— Wheeler  v.  Ralph,  4  Wash. 
617,    30    Pac.    709,    commissioner    per- 
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mitted  to  file  supplemental  report 
showing  stipulations  entered  into  by 
parties  before  him. 

30.  Review  and  disposition  of  re- 
port, see  infra,  XI. 

31.  Fla. — Chambers  v.  Savage,  13  Pla. 
585.  Mass. — Kyle  v.  Reynolds,  211 
Mass.  110,  97  N.  E.  614.  N.  H.— Brown 
V.  Cochran,  11  ]Sf.  H.  199.  N.  Y.— Han- 
cock V.  Hancock,  22  N.  Y.  568.  Eng. 
Longman  v.  East,  3  C.  P.  D.  142,  47 
L.  J.  C.  P.  211,  38  L.  T.  N.  S.  1,  26 
Wkly.  Rep.  183. 

[a]  Judgment  may  be  entered  after 
death  of  party  under  some  statutes. 
See  Scrantou  v.  Baxter,  3  Saudf.  (N. 
Y.)  660;  Smith  v.  Joyce,  14  Daly  73, 
11   Civ.   Proc.   25,   3   N.   Y.   St.   560. 

Necessity  that  report  indicate  what 
judgment  is  to  be  entered,  see  supra, 
X,  F. 

32.  See  infra,  XI,  E. 

33.  Schohmer  v.  Lynch,  11  Iowa 
461,  reference  by  consent. 

34.  In  re  Dietrich 's  Appeal,  4  Watts 
208;  Evans  v.  Duncan,  4  Watts  24; 
Turner  v.  Whitson,  15  Pa.  Co.  Ct. 
484. 

35.  Reconsideration  of  prior  ruling 
on  report,  by  same  or  different  judge, 
see  18  Standard  Proc.  808. 

36.  See  the  statutes  and  Conn. — Steb- 
bins  V.  Waterhouse,  58  Conn.  370,  20 
Atl.  480,  though  statute  does  not  ex- 
pressly so  provide,  motion  to  reject 
report  is  proper.  Kan. — Newton  v. 
Toevs,  82  Kan.  15,  107  Pac.  543.  Mich. 
Runnels  v.  Moffat,  73  Mich.  188,  41 
N.  W.  224.  Mo.— Reed  v.  Young,  248 
Mo.  606,  154  S.  W.  766.  Pa.— Van 
Syckle  v.  Stewart,  10  Phila.  547,  31 
Leg.  Int.  245.  But  compare  In  r-e 
Mengas'  Appeal,  19  Pa.  221,  holding 
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report  to  the  extent  to  which  they  are  dissatisfied  with  the  decisions 
of  law,^'  or  file  a  "written  remonstrance, "'°  or  move  to  re-commit 
for  amendment  or  additional  findings.'®  In  some  jurisdictions  a  motion 


that  the  appointing  court  cannot  set 
the  report  aside  or  modify  it  except 
for  errors  of  fact  or  law  specifically 
excepted  to  in  proper  time.  S.  D. 
Geddis  v.  FoUiett,  16  S.  D.  610,  94 
N.  W.  431. 

[a]  Where  master  does  not  respond 
to  all  the  Issues  the  report  need  not 
be  Bet  aside,  but  the  court  may  modify 
the  report  and  hear  testimony,  or  may 
recommit  to  have  the  deficiency  cor- 
rected or  supplied.  James  v,  West,  67 
Ohio  28,  65  N.  E.  156. 

[b]  Where  the  case  was  one  which 
was  not  referable  the  report  may  be 
set  aside.  Jones  v.  Parker,  26  N.  H. 
20.  See  Williams  v.  Green,  3  Gaines 
(N.  Y.)  129.  But  see  Beardaley  v. 
Dygert,  3  Denio  (N.  Y.)  380;  Johnson 
V.  Parmely,  17  Johns.   (N.  Y.)   129. 

[c]  Where  no  replication  has  been 
filed  the  proper  procedure  was  to  set 
aside  the  report,  permit  the  filing  of 
a  replication,  and  re-commit  to  the 
master.  Vick  v.  Ferrell,  76  W.  Va. 
306,  85  S.  B.  549,  setting  aside  a  re- 
port where  no  replication  had  been 
filed. 

37.  See  the  statutes  and  Cal. — Bran- 
ger  V.  Chevalier,  9  Cal.  353.  Ga. — See 
Camp  V.  Mayer,  47  Ga.  414.  Ky. — Miller 
V.  Miller's  Admr.,  1  Ky.  Op.  174. 
Neb. — Simpson  v.  Gregg,  5  Neb.  237. 
N.  C— Moore  v.  Westbrook,  156  N.  C. 
482,  72  S.  E.  842,  Ann.  Cas.  191 3 A, 
168. 

[a]  Objections  and  exceptions  to 
the  report  raise  for  decision  on  ap- 
peal all  questions  of  law  as  fully  as 
they  could  have  been  raised  by  pre- 
senting "propositions  of  law."  San- 
itary Dist.  of  Chicago  v.  Cook,  169 
111.  184,  48  N.  E.  681,  61  Am.  St. 
Eep.  161,  39  L.  E.  A.  369,  aprming 
judgment,  67  111.  App.  286.  See  also 
Western  Union,  C.  8.  Co.  v.  Bankers' 
Nat.  Bank,  176  111.  260,  52  N.  E.  30, 
afflrming  judgment,  73  III.  App.  410. 

[b]  That  the  auditor  had  lost  all 
control  of  the  case  may  be  raised  by 
exception  to  his  report.  For  the  office 
of  the  exceptions  is  to  assign  reasons 
why  report  should  not  be  adopted  and 
made  the  judgment  of  the  court.  But 
better  practice  is  fo  move  court  to  dis- 
regard the  report  as  being  a  nullity. 


Peavy  v.   McDonald,  119   Ga.  865,  47 
S.  B.  203. 

[c]  Award  of  costs  by  referee  should 
ibe  excepted  to  as  being  an  error  of 
law  and  not  of  fact,  Thompson  v. 
Mason,  92  Me,  98,  42  Atl.  314. 

[d]  No  complaint  being  made  as  to 
referee's  action  preceding  the  report 
it  is  sufficient  to  except  to  the  report 
where  his  finding  is  not  sufficient  to 
support  the  judgment.  Weirich  v.  Cook, 
39  Mich.  134. 

[e]  Where  facts  found  would  bar 
claim,  but  referee  decides  in  favor  of 
the  claim,  exception  may  be  taken  to 
report.  Pomeroy  v.  Benton,  6  Mo. 
App.  596. 

[f  ]  After  interlocutory  order  for  ac- 
count, all  objections  as  to  the  time  of 
commencing  or  terminating  the  account 
can  be  raised  on  exceptions  to  the 
report.  They  are  not  subject  to  cor- 
rection on  appeal.  Humphrey  v.  Fos- 
ter, 13  Gratt.   (54  Va.)   653. 

[g]  Error  must  appear  on  face  of 
master's  report  or  exception  will  not 
lie  in  absence  of  statute,  according  to 
the  strict  equity  practice.  U.  S. — Fos- 
ter V.  Goddard,  1  Black  506,  17  L.  ed. 
228.  Mass. — Eennell  v.  Kimball,  5 
Allen  356.  B.  I.— Sail  v,  Westcott,  17 
E.  I.  504,  23  Atl.  25.  But  see  Haulen- 
beck  V.  Cronkright,  23   N.   J.  Bq.  407. 

Conclusiveness  of  report  not  excepted 
to,  see  infra,  XI,  B. 

38.  Geary  v.  New  Haven,  76  Conn. 
84,  55  Atl.  584  (proper  practice  where 
the  committee  has  iniproperly  admitted 
or  rejected  evidence) ;  Spalding  v.  Dun- 
lap,  1  Eoot  (Conn.)  413;  State  v. 
Worthington,  1  Eoot   (Conn.)   137. 

39.  Kan. — Newton  v.  Toevs,  82  Kan. 
15,  107  Pae.  543,  to  prepare  bill  of 
exceptions  containing  evidence.  ]\£ich. 
Eunnels  v.  Moffiat,  73  Mich.  188,  41 
N.  W.  224,  to  settle  bill  of  exceptions 
and  correct  clerical  errors.  Pa. — ^Van 
Syckle  v.  Stewart,  10  Phila.  547,  31 
Leg.  Int.  245. 

See  also  infra,  XI,  F. 

[a]  Failure  of  auditor  to  classify 
and  state  his  rulings  and  findings  is 
properly  raised  by  motion  to  re-commit 
and  not  by  exceptions  to  report.  Jones 
V.  Nolan,   120  Ga.   588,   48   S.   B.   166. 

[b]  That  the  auditor  failed  to  re- 
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for  a  new  trial  is  made  to  the  referee  and  review  then  had  on  ex- 
ceptions to  his  denial  of  the  motion,*"  and  in  others  a  motion  for  a 
new  trial  is  made  directly  to  the  trial  court.*^  In  some  instances  the 
proper  method  of  review  is  an  appeal  from  the  judgment  entered  in 
the  report.*^  Mandamus  will  not  lie  to  control  the.  action  of  the 
court  on  the  report,*^  except  to  compel  it  to  render  a  judgment.** 
B.  Conclusiveness  of  Eeport.*'  —  No  uniform  rule  can  be  laid 
down  for  determining  whether  the  report  is  conclusive  upon  the  trial 
court.*^     Under  some  statutes  the  court  has  full  power  to  amend 


port  with  sufficient  fullness  (1)  should 
be  raised  by  motion  to  re-refer  and 
not  by  exception  to  his  report.  Fricker 
V.  Americus  Mfg.  &  Imp.  Co.,  124  Ga. 
165,  52  8.  E.  65.  (2)  So  where  he 
fails  to  embipdy  a  statement  of  a 
material  fact,  since  there  is  no  error 
appearing  on  the  face  of  the  record. 
Phillips  V.  Collinsville  Granite  Co.,  123 
Ga.  830,  51  S.  E.  666. 

40.  Bryan  •».  Woodmansee,  25  Ohio 
C.  C.  (N.  S.)  481. 

[a]  After  refusing  a  new  trial  the 
referee  cannot  grant  a  rehearing  of  the 
motion.  Mundee  v.  Freeman,  23  if'la. 
529,  3  .So.  153. 

41.  Colo. — Peck  V.  Alexander,  40 
Colo.  392,  91  Pae.  38.  IVtich.— Euu- 
nels  V.  Moffat,  73  Mich.  188,  41  N.  W. 
224.  N.  J.— Harper  Mach.  Co.  v.  Sin- 
clair, 76  N.  J.  L.  99,  68  Atl.  890,  and 
eases  cited.  S.  D. — Geddis  v.  Folliett, 
16  S.  D.  610,  94  N.  W.  431. 

See  20  Standaed  Peoc.  402. 

[a]  In  federal  courts  practice  has 
fallen  Into  disuse,  but  is  still  recog- 
nized. Atlantic  Trust  Co.  v.  Osgood, 
155  Fed.  700. 

42.  Bedford  v.  Hoi-Tan  Co.,  140  App. 
Div.  282,  125  N.  Y.  Supp.  173;  Ward 
V.  Bronson,  126  App.  Div.  508,  110 
N.  Y.  Supp.  335;  Thompson  v.  White, 
4  Serg.  &  E.  (Pa.)  135.  But  see  2 
Standard  Proc.  178. 

[a]  Where  objection  is  founded  on 
the  ffivalidlty  of  the  proceedings  before 
the  referee,  as  that  he  exceeded  his 
jurisdiction  a  motion  to  special  term 
to  set  aside  lies.  Brush  v.  Mullany,  12 
Abb.  Pr.    (N.  Y.)   344. 

[b]  In  proceedings  under  the  stat- 
ute to  establish  claims  against' an  es- 
tate the  special  term  may  set  aside 
the  report  and  order  a  new  trial.  Raj'- 
nor  V.  Laux,  28  Hun  (N.  Y.)  35. 

[c]  Decision  as  to  costs  reviewable 
on  ap-peal  and  not  by  motion  to  re- 
tax.     Kennedy   v.   McKone,     10    App. 
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Div.  97,  41  N.  Y.  Supp.  577,  75  N.  Y. 
St.  967. 

[d]  Dismissal  of  complaint  as  on  a 
nonsuit,  by  the  referee,  is  only  review- 
able by  appeal.  Albany  Brass  &  Iron 
Co.  V.  Hoffman,  30  App.  Div.  76,  51 
N.  Y.  Supp.  779. 

[e]  Objections  to  conclusions  of  law 
can   only   be   reached  by   appeal  a,fter 

I  exceptions  taken  before  the  referee  or 
the  trial  court.     Motion  to  modify  is 

I  not  proper  remedy.  McCutchen  v.  Mc- 
Cutchen,  141  Ind.  697,  41  N.  E.  324. 

[f]  An  error  in  calculation  is  suffi- 
cient ground  either  for  a  bill  of  re- 
view or  a  petition  for  a  rehearing. 
But  the  error  may  be  corrected  on 
appeal  from  the  decree.  Shenandoah 
Val.  Nat.  Bank  v.  Shirley,  26  W.  Va. 
563, 

[g]  After  a  re-commitment  and  cor- 
rection of  the  report,  the  better  prac- 
tice is  to  appeal  from  the  judgment 
after  final  confirmation.  In  re  Mof- 
fett's  Est.,  11  Phila.  (Pa.)  109,  32 
Leg.  Int.  464. 

[h]  A  direct  appeal  from  the  award 
to  the  trial  court  is  provided  by  stat- 
ute. See  Purdon's  Digest  (Pa.)  vol. 
1,  page  351.  And  see  Guarantee  Trust 
&  Safe  Dep.  Co.  v.  Stover,  17  Pa.  Dist. 
684.  Compare  Cutler  v.  Eiehley,  151  Pa. 
195,  25  Atl.  96;  Taggart  v.  McGinn,  14 
Pa.  155. 

43.  In  r-e  Farwell,  2  N.  H.  123; 
People  V.  Oneida  Com.  PI.,  21  Wend. 
(N.  Y.)   20. 

44.  Eichards,  Truesdale  &  Co.  v. 
Wheeler,  2  Aik.   (Vt.)    369. 

45.  Conclusiveness  of  findings  of 
referee  on  appellate  court,  see  2  Stand- 
ard Proc.  449.' 

Necessity  of  applying  to  the  court 
for  confirmation  of  the  report,  see 
inira,  XI,  F. 

46.  See  the  statutes  and  the  cases 
cited  in  succeeding  paragraphs. 
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or  modify  the  report  without  referring  the  matter  back  to  the 
referee,*^  and  in  some  states  the  court  may  receive  evidence  in  op- 
position to  the  report,*'  or  to  supply  deficiencies,  or  omissions,  there- 
in,*^ while  under  other  statutes  the  trial  court  cannot  change  the 
referee's  decision  in  matter  of  substance.^"  In  many  jurisdictions  the 
report  is  considered  as  a  verdict  of  a  jury,  so  far  as  it  involves  a 
finding  of  fact,^^  or  like  the  findings  of  fact  by  a  court  sitting  without 
a  jury,^^  and  the  trial  court  is  limited  by  the  rule  of  that  particular 
jurisdiction  as  to  the  granting  of  a  new  trial  after  such  findings  of 
fact.^^    Usually  in  equity  cases  the  report  of  the  referee  is  considered 


47.  Humble  v.  German  Alliance  Ins. 
Co.,  85  Kan.  140,  116  Pac.  472,  Ann. 
Cas.  1912D,  630.  "The  court  has 
power  to  review,  modify  or  correct  his 
findings  and  decision.  It  may  confirm 
or  set  aside  the  report  and  it  may 
grant  a  new  trial  upon  any  of  the 
statutory  grounds." 

See  Kent  v.  Dakota  Fire  &  M.  Ins. 
Co.,  2  S.  D.  300,  50  N.  W.  85,  so  con- 
struing a  statute  of  1889.  But  this 
statute  seems  to  have  been  repealed, 
see  Geddis  v.  Folliett,  16  S.  D.  610,  94 
N.  W,  431.  See  also  Bannister  v.  Pat- 
ty's Exrs.,   35  Wis.   215. 

48.  Harrison   v.   Faulk,   16   La.   358. 

[a]  Where  the  reference  is  compul- 
sory the  general  rule  is  that  the  issues 
are  to  be  determined  by  the  jury  on 
the  evidence  before  the  referee;  but 
if  an  amendment  is  allowed,  after  the 
report  is  filed,  the  parties  may  offer 
evidence  as  to  the  new  matter,  because 
it  was  not  embraced  in  the  reference. 
Moore  V.  Westbrook,  156  N.  C.  482,  72 
S.  B.  842,  Ann.  Cas.  1913A,  168. 

[b]  A  finding  of  fact  by  an  auditor 
is  not  binding  on  the  judge  sitting 
without  a  jury,  but  is  merely  evi- 
dence for  him  to  consider  in  connec- 
tion with  all  other  evidence  pertinent 
to  the  question.  Paul  v,  Wilbur,  189 
Mass.  48,  75  N.  E.  63;  Beacon  Trust 
Co.  V.  Bobbins,  173  Mass.  261,  53  N.  E. 
868. 

49.  James  v.  West,  67  Ohio  St.  28, 
65  N".  E.  156. 

50.  Union  Bag  &  P.  Co.  v.  Allen 
Bros.  Co.,  94  App.  Div.  ,595,  88  N.  Y. 
Supp.  368,  following  Heath  v.  New 
York  Bldg.  L.  B.  Co.,  146  N.  Y.  260, 
40  N.  B.  770,  and  Kennedy  v.  McKone, 
10  App.  Div.  97,  41  N.  Y.  Supp.  577, 
75   N.  Y.   St.  967. 

[al  Award  can  only  be  amended  by 
the  arbitrators  themselves^  acting  in 
their  official  character,  upon  a  re-eom- 


mital  to  them  by  the  court.    Eefowich 
V.  Eice,  4  Penny.   (Pa.)   449. 

[b]  Court  cannot  add  a  finding 
under  its  general  power  to  correct  its 
own  findings.  Geary  v.  New  Haven, 
76   Conn.   84,  55  Atl,   584. 

[c]  Court  has  no  authority  to  mod- 
ify the  report  or  change  the  findings 
or  conclusions  of  law.  It  may  ac- 
cept, or  reject,  and  grant  a  new  trial 
when  the  parties  may  again  refer  or 
case  may  be  tried  as  if  never  referred. 
Geddis  v.  Folliett,  16  S.  D.  610,  94 
N.  W.  431. 

51.  Ark. — Greenhaw  ■».  Combs,  74 
Ark.  336,  85  S.  W.  768,  reference  by 
consent.  Cal. — Bernard  v,  Sloan,  2  Cal. 
App.  737,  84  Pac.  232,  by  consent. 
Mo.— Eeed  v.  Young,  248  Mo.  606,  154 
S.  W.  766,  the  reference  being  by  con- 
sent and  of  issues  not  the  subject 
matter  of  a  compulsory  reference.  N.  H. 
Drown  v.  Hamilton,  "68  N.  H.  23,  44 
Atl.  79,  reference  by  consent,  OKla. 
Erisman  v.  Kerwin,  8  Okla.  92,  56  Pac. 
858,  by  consent.  S.  C. — Maxwell  v. 
Thompson,  15  S.  C.  612,  only  errors  of 
law  are  reviewable.  Wis. — Johnson  v. 
Goult,  106  Wis.  247,  82  N.  W.  139, 
citing  St.  1898,  §2865,  but  criticising 
Briggs  V.  Hiles,  87  Wis.  438,  58  N.  W. 
752,  as  carrying  the  rule  too  far,  and 
citing  many  decisions. 

[a]  Stipulation  of  parties  held  to 
have  that  effect.  United  States  P. 
Co.  V.  Sharpless,  115  Fed.  996. 

52.  Ark. — Greenhaw  v.  Combs,  74 
Ark.  336,  85  S.  W.  768.  Cal.— Bernard 
■p.  Sloan,  2  Cal.  App.  737,  84  Pac. 
232.  Mich.— Eunnels  v.  Moffat,  73 
Mich.  188,  41  N.  W.  224. 

53.  Humble  v.  German  Alliance  Ins. 
Co.,  85  Kan.  140,  116  Pac.  472,  Ann. 
Cas.  1912D,  630,  "The  decision  of  a 
referee  is  open  to  review  by  the  court 
in  the  same  manner  and  for  the  same 
reasons   as   the   findings   of   the    court 
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to  be  advisory  only.'*  On  a  reference  by  consent,  however,  which 
gives  the  referee  power  to  determine  all  the  issues  between  the  parties, 
the  report  is  final  and  conclusive  on  the  trial  court,^'  as  to  both  law 
and  fact,  in  the  absence  of  some  showing  of  fraud,  prejudice,  or 
mistake,^*  or  unless  the  submission  shows  an  intention  to  submit  the 


itself,  and  if  a  finding  or  decision  is 
found  to  be  contrary  to  the  evidence, 
or  if  erroneous  rulings  have  been  made 
by  the  referee,  or  if  any  of  the 
grounds  for  a  new  trial  are  found  to 
exist,  it  is  the  duty  of  the  court  to 
set  aside  the  report  and  grant  a  new 
trial." 

See  20   Standard  Peoc.   517,  et  seq. 

54.  Henderson  v.  Harness,  184  111. 
520,  56  N.  B.  786,  followed  in  Euben- 
■dall  V.  Tarbox,  200  111.  App.  260;  Camp- 
bell V.  Boyers,  241  Mo.  421,  145  S.  W. 
807.  See  also  Carr  v.  Fair,  92  Ark. 
359,  122  S.  W.  659,  holding  that  where 
the  master  was  appointed  by  the  court 
of  its  own  motion,  it  was  the  court's 
right  and  duty  to  pass  its  own  judg- 
ment upon  the  findings  in  the  light  of 
the  evidence  adduced,  but  the  findings 
should  not  be  disturbed  unless  against 
the  preponderance  of  the  evidence. 

[a]  In  quo  warranto  proceedings  all 
the  rulings  made  by  the  commissioner 
upon  the  law  and  evidence,  as  also  his 
findings  upon  the  facts,  are  subject  to 
complete,  full  and  ample  review  by  the 
court,  upon  exceptions  timely  filed. 
State  ex  inf.  Major  v.  Arkansas  Lumb. 
Co.,  260  Mo.  212,  169  S.  W.  145. 

[b]  The  findings  are  entitled  to  the 
same  credit  in  the  trial  court  (1)  that 
the  findings  of  the  trial  court  possess 
in  the  reviewing  court.  Johnson  v. 
tJonlt,  106  Wis.  247,  82  N.  W.  139 
(.overruling  the  statement  in  Briggs  v. 
Hiles,  87  Wis.  438,  58  N.  W.  752,  that 
[2]  the  findings  have  the  effect  of  the 
verdict  of  a  jury,  and  are  to  be  af- 
firmed if  there  be  any  evidence  to 
support  them).  (3)  The  trial  court 
is  no  more  bound  by  the  referee's  find- 
ings and  conclusions  than  is  the  ap- 
pellate court  by  those  of  the  trial 
court.  Tribal  Dev.  Co.  v.  White  Bros., 
28  Okla.  525,  114  Pac.  736. 

[c]  Though  the  rule  is  not  to  dis- 
turb the  commissioner's  findings  on 
conflicting  testimony,  if  his  conclu- 
sions are  supported  by  competent  and 
unimpeached  witnesses,  the  court  will 
review  and  weigh  the  evidence  and 
overrule  the  commissioner's  findings,  if 
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not  satisfied  therewith.  Tatum  v. 
Tatum,  101  Va.  77,  43  S.  B.  184,  fol- 
lowing Shipman  v.  Fletcher,  91  Va.  473, 
22  S.  E.  458. 

55.  Murphy  v.  Patterson,  24  Mont. 
575,  63  Pac.  375. 

[a]  But  see  Horton  v.  Stanley,  1 
Miles  (Pa.)  418,  a  stipulation  that  the 
award  should  be  "final  and  conclusive, 
and  subject  neither  to  appeal,  excep- 
tion, or  stay  of  execution,"  does  not 
oust  the  court  of  its  jurisdiction  to 
hear  exceptions. 

[b]  But  where  the  purpose  of  the 
reference  is  to  report  certain  f acts^  or 
the  facts  upon  certain  issues,  or  the 
matter  referred  to  is  collateral  to  the 
main  issue,  the  findings  of  the  referee 
are  merely  advisory  and  may  be  dis- 
regarded by  the  trial  court.  Murphy 
V.  Patterson,  24  Mont.  575,  63  Pac. 
375. 

[c]  The  court  having  ordered  a 
reference  on  its  own  motion  the  case  is 
not  made  one  of  reference  by  con- 
sent by  a  subsequent  stipulation  bring- 
ing in  other  parties  which  contained  a 
clause  that  testimony  theretofore  taken 
should  be  .applicable  to  the  issues 
raised  by  the  new  pleadings  and  that 
the  court  might  make  such  orders  as 
were  necessary  to  carry  the  stipula- 
tion into  effect.  Central  Imp.  Co.  v. 
Cambria  Steek  Co.,  201  Fed.  811,  120 
C.  C.  A.  121. 

[d]  Where  case  was  referred  to  mas- 
ter on  motion,  the  other  party  con- 
senting, the  finding  is  not  to  be  con- 
sidered final  in  the  absence  of  fraud, 
accident  or  mistake,  and  the,  party 
does  not  lose  his  right  to  object  to 
the  finding  and  file  exceptions.  Mil- 
lard V.  Millard,  221  111.  86,  77  N.  E. 
595. 

56.  Piscataquis  Savings  Bank  v. 
Herrick,  100  Me.  494,  62  Atl.  214. 
See  also  Drown  v.  Hamilton,  68  N.  H. 
23,  44  Atl.  79,  holding  that  the  case 
is  not  re-tried  by  the  court;  but  the 
question  is  whether  the  conflict  be- 
tween the  report  and  the  evidence  is 
SO  strong  as  to  show  the  referee  was 
influenced  by  passion,  prejudice,  par- 
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report  to  the  revision  of  the  eourt."^  But  some  courts  say  that  con- 
clusions of  law  are  not  binding  on  the  trial  court  in  the  absence  of 
an  express  agreement  of  the  parties  to  be  bound  thereby,^*  or  that 
the  fact  of  consent  does  not  make  the  findings  conclusive.^^ 

Conclusions  of  law  inconsistent  with  the  facts  found  will  be  over- 
ruled.^" "Where  the  referee  finds  upon  issues  beyond  the  scope  of 
his  authority  the  court  may  disregard  them.°^ 

The  trial  court  may  on  the  hearing  of  the  report  allow  amendment 
of  the  pleadings  to  conform  to  the  proof,^^  but  one  cannot  set  up  a 
new  ground  of  defense  after  his  exceptions  to  the  report  have  been 
overruled.^' 

C.  Time  To  Object  or  Except.  —  The  time  within  which  excep- 
tions must  be  filed,  or  objection  made  to  the  report,  is  a  matter 
regulated  by  statute,^*  or  by  rule  of  court,**  or  it  may  be  fixed  by 


tiality   or   corruption,    or    unwittingly 
fell  into  a  plain  mistake. 

57.  Electric  Supply  &  M.  Co.  v.  Con- 
way, etc.  Co.,  186  Mass.  449,  71  N.  E. 
983;  Gardner  v.  Boston,  120  Mass.  266. 
See  Harper  Maeh.  Co.  v.  Sinclair,  76 
N.  J.  L.  99,  68  Atl.  890. 

58.  Greenhaw  v.  Combs,  74  Ark.  336, 
85  S.  W.  768;  Harper  Mach.  Co.  v. 
Sinclair,  76  N.  J.  L.  99,  68  Atl.  890. 

59.  See   infra,   this  note. 

[a]  In  a  law  •case,  referred  by  con- 
sent, the  circuit  judge,  upon  excep- 
tions to  the  report,  may  affirm,  modify 
or  reverse  the  findings  of  fact  as  well 
as  of  law.  Gregory  v.  Cohen  &  Sons, 
50  S.  C.  502,  27  S.  E.  920. 

[b]  When  a  compulsory  reference 
may  be  had  under  the  statute,  the 
court  may  exercise  the  supervisory 
power  of  the  chancellor  over  the 
referee's  findings,  without  regard  to 
whether  the  issues  were  legal  or  equit- 
able, or  whether  the  reference  was  by 
consent  or  not.  Reed  v.  Young,  248 
Mo.  606,  154  S.  W.  766;  Lack  v. 
Brecht,  166  Mo.  242,  65  S.  W.  976, 
citing  Williams  v.  Chicago,  S.  F.  &  C. 
Ey.  Co.,  153  Mo.  487,  495,  54  S.  W. 
689;  Wentzville  Tobacco  Co.  v.  Walker, 
123  Mo.  662,  671,  27  S.  W.  639. 

60.  Weitnauer  v.  Weitnauer,  117 
Iowa  578,  91  N.  W.  815;  Steffen  v. 
St.  Louis,  135  Mo.  44,  36  S.  W.  31. 

[a]  A  report  though  not  excepted  to 
is  not  conclusive  as  to  flagrant  errors 
apparent  on  its  face  or  made  so  by 
comparison  with  the  pleadings  or  ex- 
hibits to  which  it  refers.  Smith  V. 
Eobinson,  1  Ky.  Op.  197. 

61.  Wilson  V.  Jackson,  204  Mass. 
432,  90  N.  E.  866;  Pareher  v.  Dunbar, 
118  Wis.  401,  95  N,  W.  370. 


62.  Lamb  v.  Zundell,  78  Yt.  232,  62 
Atl.  33;  Walsh  Lumb.  Co.  v.  Chaney, 
67  Wash.  583,  122  Pac.  10,  the  prac- 
tice requires  the  referee  to  report  all 
the  evidence,  including  that  which  he 
has  refused  to  admit. 

[a]  The  duty  of  the  court  is  to 
treat  the  pleadings  as  adapted  to  the 
facts  found,  where  no  new  cause  of 
action  is  brought  out.  McDonald  v. 
Place,  88  Vt.  80,  90  Atl.  948;  Camp 
V.  Barber,  87  Vt.  235,  88  Atl.  812,  Ann. 
Cas.  1917A,  451;  Gordon's  Admr.  v. 
Hotchkiss,  82  Vt.  479,  74  Atl.  74,  and 
cases  cited. 

Bight  of  referee  to  amend  to  cou- 
fonn  to  proof,  siee  supra,  VII,  E. 

63.  Milner  v.  Mutual  Ben.,  etc. 
Assn.,  104  Ga.  101,  30  S.  E.  648.  And 
see  generally  the  title  "New  Cause 
of  Action  or  Defense." 

64.  See  the  statutes  and  Ga. — Little- 
ton V.  Patton,  112  Ga.  438,  37  S.  E. 
755.  la. — In  re  Malvin's  Est.,  93  Iowa 
169,  61  N.  W.  420.  Kan.— Kelley  & 
Lysle  Mill  Co.  v.  Sehreiber,  82  Kan. 
403,  108  Pac.  816.  Me. — Piscataquis 
Sav.  Bank  v.  Herri'ck,  100  Me.  494,  62 
Atl.  214,  must  be  made  when  report  is 
offered  for  acceptance.  Mo. — Maloney 
V.  Missouri  Pac.  Ey.  Co.,  122  Mo.  106, 
26  S.  W.  702.  Neb.— State  v.  Standard 
Oil  Co.,  63  Neb.  95,  88  IST.  W.  175. 
N.  D. — Drinkwater  v.  Pake,  33  N.  D. 
190,  156  N.  W.  930. 

[a]  They  are  considered  filed  when 
handed  to  clerk  for  that  purpose. 
Hawkyard  v.  Suttle,  188  111.  App.  168. 

65.  N.  y.— Bailey  v.  Carter,  34  Misc. 
270,  69  N.  y.  Supp.  616,  in  references 
other  than  for  the  trial  of  issues  the 
exceptions  must  be  filed  within  eight 
days  after  notice  of  filing.    Vt. — Cum- 
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agreement  of  the  parties."^  In  the  absence  of  any  statute  or  rule 
the  court  has  discretion  to  permit  exceptions  to  be  filed  at  any- 
time before  judgment.*"  Except  in  so  far  as  the  statutes  forbid, 
the  time  for  filing  exceptions  may  be  extended,'*  and  the  statutes 
frequently  provide  for  such  extensions,'^  or  the  time  may  be  extended 
by  agreement  of  the  parties.''" 

D.  Exceptions  to  Report.  —  1.  Formal  Requisites  and  Suffi- 
ciency.—  The  statutes  sometimes  prescribe  a  specific  form  for  ex- 
ceptions.'^ Generally  exceptions  need  not  be  in  writing,'^  but  in 
some  jurisdictions  exceptions  made  orally  before  the  referee  must  be 
reduced  to  writing  and  filed  with  the  report,''  and  a  formal  bill 
of  exceptions  is  made  up  and  certified  by  the  referee  in  some  states.'* 


mings  V.  Fullam,  15  Vt.  787.  Can. 
Colchester  South  Tp.  v.  Valad,  24  Can. 
Sup.  Ct.  622. 

66.  Strong  v.  Diatriet  of  Columbia, 
4  Maekey  (D.  C.)  53;  San  Benito,  C.  C. 
Drain.  Dist.  v.  Farmers'  S.  &  Gr.  Bank 
(Tex.  Civ.  App.),  192  S.  W.  1145. 

67.  Cal.— Doudell  v.  Shoo,  20  Cal. 
App.  424,  129  Pae.  478.  Del.— Conoway 
V.  Short,_3  Harr.  342,  must  be  at  term 
when  returned.  Ky. — See  Cox  v.  Doty, 
20  Ky.  L.  Eep.  287,  45  8.  W.  1044, 
cannot  be  filed  at  term  subsequent  to 
that  at  which  the  report  was  on- 
firmed,  because  after  the  term  the 
court  has  no  control  over  the  judg- 
ment. Md. — Calvert  v.  Carter,  18  Md. 
73.  Mass. — Kendall  v.  May,  10  Allen 
59,  must  be  before  trial  by  jury  had 
after  report.  N.  C. — Kerr  v.  Hicks, 
131  N.  C.  90,  42  S.  E.  532,  reversing 
129  N.  C.  141,  39  S.  B,  797.  Pa. 
Moore  v.  Hunter,  4  Yeates  358,  '3  Binn. 
475  (note) ;  Gratz  v.  Philips,  3  Binn. 
474.  S.  0. — ^Bollmann  v.  B'ollmann,  6 
8.  C.  29.  Wis.— Dinsmore  v.  Smith, 
17  Wis.  20.  W.  Va.— Shenandoah  Val. 
Nat.  Bank  v.  Shirley,  26  W.  Va.  563, 
sSould  be  before  decree  was  rendered. 

[a]  In  New  York  where  the  report 
of  the  referee  can  only  be  reviewed 
as  a  decision  of  the  court,  the  exception 
must  of  course  be  after  judgment.  See 
Sommers  v.  Ditmar,  20  Misc.  511,  46 
N.  Y.  Supp.  667. 

68.  San  Benito  C.  C.  Drain.  Dist.  v. 
Farmers'  S.  &  S.  Bank  (Tex.  Civ. 
App.),  192  8.  W.  1145. 

[a]  By  the  court  but  not  hy  the 
judge  in  chambers.  Stewart  v.  Cr^ne, 
87  Ga.  328,  13  8.  E.  552. 

69.  See  the  statutes  and  S.  C. 
Brown  v.  Eogers,  71  S.  C.  512,  51 
S.  E.  257.  Wash. — Pederson  v.  Parke, 
6S    Wash.    482,    123    Pac.    777.       Wis. 
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Killingstad  v.  Meigs,  147  Wis.  511,  133 
N.   W.  632,  Ann.  Cas.  1912D,  1133. 

70.  Brown  v.  Eogers,  71  S.  C.  512, 
51  S.  E.  257. 

71.  See  the  statutes  and  McCall  v. 
Hall,  182  Ala.  191,  62  So.  68;  Hunting- 
don V.  Mullins,  16  Lea  (Tenn.)   738. 

72.  Zoit  V.  Millaudon,  4  Mart.  N.  ,S. 
(La.)  470;  Buckley  v.  Durant,  1  Dall. 
(Pa.)  129,  1  L.  ed.  67. 

73.  Ferguson  v.  Cripps,  87  Conn. 
241,  87  Atl.  792. 

[a]  The  exceptions  need  not  be 
signed  or  verified  by  counsel  where 
they  are  apparent  on  the  face  of  tie 
record.     Price  v.  Thomas,  4  Md.  514. 

74.  See  the  statutes  and  Green  v. 
Castlebury,  70  N.  C.  20;  Iralson  v. 
Stang,  18  Okla.  423,  90  Pac.  446, 

[a]  Time  To  Prepare. — ^If  a  party 
wishes  to  review  the  evidence,  the 
proper  practice  is  to  apply  to  referee 
for  reasonable  time  to  prepare  excep- 
tions containing  evidence;  or  he  may 
apply  to  court  for  such  time.  Newton 
V.  Toevs,  82  Kan.  15,  107  Pac.  543. 

[b]  Must  Be  Within  the  Time  Spe- 
cified by  the  Statute. — The  court  can- 
not extend  the  time.  Woodward  v. 
Brockell,  21  Ohio  Cir.  Ct.   (N.  S.)  223. 

[c]  There  being  no  agreement  or 
order  that  the  commissioner  should  re- 
port the  evidence  the  only  way  to 
bring  it  in  with  the  finding  is  by 
bill  of  exceptions  signed  by  the  com- 
missioner. If  the  order  provides  for 
report  of  the  evidence,  omission  so  to 
do  may  be  cured  by  motion  of  party 
or  on  court's  own  motion  requiring 
report  to  be  completed  by  adding  the 
evidence,  Delaney  v.  Gubbins,  181  Ind. 
188,  104  N.  E.  13. 

[d]  Exceptions  are  presumed  to 
have  been  oral  if  they  do  not  appear 
in    writing.      St.    Joseph   Mfg.    Co.   V. 
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In  some  jurisdictions  matters  not  appearing  in  the  report  must  be 
brought  up  by  affidavits.''^  As  in  other  cases  the  exception  must  be 
specific  and  not  general,^^  and  when  based  on  the  wrongful  admis- 
sion or  rejection  evidence  should  set  out  the  evidence,  or  the  substance 
thereof.'''  The  refusal  of  a  request  to  find  cannot  be  considered 
on  a  mere  general  exception.''*  Generally  the  exceptions  should  so 
set  out  the  facts  and  rulings  as  not  to  compel  the  court  to  search 
through  the  record  for  prejudicial  error.'^  And  an  exception  is  not 
sufficient  which  merely  refers  to  other  exceptions.*" 


Hubbard,   36  Ind.   App.   84,   75   N.   E. 
17. 

[e]  Duty  of  referee  to  include  in 
his  report  the  evidence  and  matters 
wbich  occur  at  the  hearing,  see  supra, 
X,  I. 

75.  Pearee  v.  Shaw,  1  Serg.  &  E. 
(Pa.)  365;  Spangler's  Estate,  23  Pa. 
Dist.  332. 

76.  TJ.  S. — ^Boogher  v.  New  York  L. 
Ins.  Co.,  103  U.  S.  90,  26  L.  ed.  310. 
Conn. — Geary  v.  New  Haven,  76  Conn. 
84,  55  Atl.  584.  Ind.— St.  Joseph  Mfg. 
Co.  V.  Hubbard,  36  Ind.  App.  84,  75  N. 
E.  17.  La. — Eohm  v.  Jallans,  134  La. 
913,  64  So.  829.  Mo.— Cahill  v.  Mc- 
Cornish,  74  Mo.  App.  609.  N.  J. — Mer- 
ritt  V.  Jordan,  65  N.  J.  Eq.  772,  60  Atl. 
183.  N.  C— Worthy  v.  Brower,  93 
N.  C.  344.  S.  C. — Simpson  v.  Cox,'  95 
S.  C.  382,  79  S.  B.  102;  Floyd  v. 
Floyd,  46  S.  C.  184,  24  8.  E.  100.  Tenn. 
Huntingdon  v.   Mullins,   16  Lea  738. 

[a]  Ezceixtlon  that  finding  should 
have  been  in  other  party's  favor,  in- 
stead of  in  favor  of  the  party  found, 
is  too  general.  Smith  v.  American 
Bond.,  etc.  Co.,  12  App.  Cas.  (D.  C.) 
192. 

[b]  General  exception  to  report  on 
single  fact  is  sufBcient.  Thorn  v.  Thorn, 
28  App.  Cas.   (D.  C.)   120. 

[e]  When  based  on  calculations 
must  show  specific  errors  in  the  cal- 
culations, or  in  the  data  on  which 
based.  Mohr-Weil  Lumb.  Co.  v.  Rus- 
sell, 109  Ga.  579,  34  S.  B.  1005.  See 
also  Pennington  »,  Pennington,  89  S.  C. 
277,  71  S.  E.  825. 

[d]  Improperly  classifying  the  er- 
ror as  one  of  fact,  when  it  was  of 
law,  is  ground  for  dismissing  the  ex- 
ception if  no  offer  is  made  to  amend 
it.  Tippin  v.  Perry,  122  Ga.  120,  50 
S.  E.  35. 

[e]  Exceittion  to  finding  as  to  a 
boundary  line  is  indefinite,  which  does 


I  not  indicate  which  boundary  line  was 
I  referred  to.  Phillips  v.  Collinsville 
I  Granite  Co.,  123  Ga.  830,  51  S.  E. 
;  666. 

I      [f]    An  exception  based    on    undue 
I  influence    must    set    out    the    acts    al- 
'  leged  to  have  constituted  such.     It  is 
:  too    general    to    merely    say    that    the 
j  award    "is    illegal    in    form    and    sub- 
j  stance  and  without  law  or  evidence  to 
support  it."  Van  Syckle  v.  Stewart,  10 
Phila.   (Pa.)   547,  31  Leg.  Int.  245. 
1      [g]    Exception   to   each    and   every 
finding  as  contrary  to  the  evidence  and 
the  law  and  that  the   conclusions  are 
not  supported  by  the  findings  held  suffi- 
cient. Pederson  v.  P,arke,  68  Wash.  482, 
123  Pac.  777. 

Sufficiency  of  exceptions  to  report  on 
an  accounting,  see  1  Standard  Peoc. 
312. 

77.  Ala.— MeCall  v.  Hall,  182  Ala. 
191,  62  So.  68.  Ga. — National  Bauxite 
Co.  V.  Eepublic  Min.,  etc.  Co.,  146  Ga. 
530,  91  S.  E.  781.  Tenn,— Huntingdon 
V.  Mullins,  16  Lea  738. 

[a]  Motion  to  strike  evidence  from 
the  report  is  not  proper.  Leverone  v, 
Arancio,  179  Mass.  439,  61  N.  E,  45, 
following  Winthrop  v.  Soule,  175  Mass. 
400,  56  N.  E.  575., 

78.  Breitkreutz  v.  Nat.  Bank,  70 
Kan.  698,  79  Pae.  686;  Daniels  v. 
Smith,  130  N.  Y.  696,  29  N.  E.  1098, 
affirming  54  Hun  639,  8  N.  Y.  Supp. 
128,  28  N.  Y.  St.  351,  5  Silv.  117. 

79.  Ga. — National  Bauxite  Co.  v. 
Eepublic  Min.,  etc.  Co.,  146  Ga.  530, 
91  S.  E.  781.  S.  O.— Floyd  v.  Floyd, 
46  S.  C.  184,  24  S.  B.  100.  Tenn. 
Huntingdon  v.  Mullins,  16  Lea  738. 

[a]  Harmful  error  should  appear 
without  the  necessity  of  searching 
through  the  report.  Hudson  v.  Hudeon, 
119  Ga.  637,  46  S,  E.  874, 

80.  Bouinight  V.  Brown,  16  S.  0. 
155. 
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2.  Amended  Exceptions.  —  "Within  the  court's  discretion,*^  amend- 
ment of  the  exceptions  may  be  allowed,*^  even  after  the  time  for 
filing  has  passed,  if  good  cause  be  shown.*' 

3.  Hearing  on  Exceptions.  —  In  some  jurisdictions  the  exceptions 
are  heard  at  the  hearing  on  the  motion  to  confirm  or  set  aside,**  while 
in  others  exceptions  of  fact  are  submitted  to  a  jury,*'  and  under  some 
statutes  exceptions  to  the  report  in  law  actions  requires  submission 
to  a  jury,  while  in  equity  cases  the  chancellor  may  do  so.**  It  seems 
the  hearing  may  be  in  vacation  time,  by  stipulation  of  the  parties.*' 
The  court  must  pass  judicially  upon  the  exceptions,  and  not  dis- 
pose of  them  summarily,**  and  cannot  delegate  its  power  to  another 
referee,  to  review  the  report.*^  Exceptions  will  be  disregarded  which 
involve  only  immaterial  matters,  or  those  which  are  not  substantiated 
by  the  facts,°°  or  harmless  errors.*^     If  there  is  a  conflict  in  the 


81.  Fleetwood  v.  Bibb,  113  Ga.  618, 
38  S.  E.  980. 

82.  Ga. — Moss  «.  Chappell,  126  Ga. 
196,  54  S.  E.  968,  11  L.  E.  A.  (N.  S.) 
898.  Kan. — State  Bank  v.  Showers,  65 
Kan.  431,  70  Pae.  332.  Mich.— Cool 
V.  Snover,  38  Mich,  562. 

[a]  Here  reiteration  will  not  be 
permitted  by  way  of  amendment.  Fer- 
guson V.  Cripps,  87  Conn.  241,  87  Atl. 
792. 

83.  Thelasson  v.  Crammond,  1  Wash. 
C.  C.  319,  23  Fed.  Cas.  No.  13,877 
(permitted  where  facts  warranting  ex- 
ception were  discovered  after  original 
exceptions  filed) ;  Tippin  v.  Perry,  122 
Ga.  120,  50  S.  E,  35,  refused  where 
good  cause  for  delay  did  not  appear. 

84.  Mellinger  v.  Von  Behren,  53 
Iowa  374,  5  N.  W.  563. 

[a]  After  motion  for  new  trial 
withdrawn,  the  court  may  enter  judg- 
ment on  the  exceptions  and  objections 
filed  with  the  motion.  Hollingsworth 
V.  Tufts,  62  Colo.  256,  162  Pac.  155. 

85.  D.  C— McCullough  v.  GrofE,  2 
Mackey  361.  N.  0. — Yelverton  v. 
Coley,  101  N.  C.  248,  7  S.  E.  672. 
Tex. — Farmer  v.  Cloudt  (Tex.  Civ. 
App.),  59  S.  W.  614. 

[a]  That  party  was  entitled  to  jury 
trial  in  first  instance  does  not  justify 
court  in  sending  matter  to  jury  where 
the  reference  was  by  consent.  Smith 
V.  Hicks,  108  N.  C.  248,  12  S.  E. 
1035. 

[b]  Trial  de  novo  as  to  excepted 
items  is  the  rule  under  statute.  Hawk- 
yard  D.  Suttle,  188  111.  App.  168. 

86.  Weed  v.  Gainesville,  etc.  R.  Co., 
119  Ga.  576,  46  S.  E.  885, 

87.  Davis  ».  Finney,  37  Kan.  165, 
14  Pac.  460. 
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88.  XJ.  S. — Tiernan  v.  Chicago  Life 
Ins.  Co.,  214  Fed,  238,  131  C.  C.  A. 
284,  the  court  should  consider  the 
exceptions  and  either  confirm,  mod- 
ify or  reject  the  findings  of  fact, 
or  re-commit.  Ga. — Harris  v.  Lumpkin, 
136  Ga.  47,  70  S.  E.  869,  the  jury 
must  pass  seriatim  on  each  exception. 
Mo. — Hartwell  v.  Becker,  181  Mo.  App. 
408,  168  S.  W.  837,  the  exceptions 
should  not  be  overruled  without  hear- 
ing the  evidence.  TS.  C. — ^Fisher  «. 
Toxaway  Co.,  165  N.  G.  663,  81  S.  E. 
925;  Miller  v.  Groome,  109  N.  C.  148, 
13  S.  E.  840.  Pa. — Horton  v.  Stanley, 
1  Miles  418.  Vt. — Oakes  v.  Buckman, 
87  Vt.  187,  88  Atl.  736. 

89.  Farmers'  &  M.  Bank  v,  McMul- 
len,  85  Mo.  App.  142. 

90.  Fla. — Hammond  v.  A.  Vetsburg 
Co.,  56  Fla.  369,  48  So.  419.  Ga. 
North  Atlanta  Land  Co.  v.  Portness, 
138  Ga.  135,  74  S.  E.  1000.  N.  Y. 
Anderson  v.  E.  de  Braekeleer  &  Co., 
25  Misc.  343,  55  N.  Y.  Supp.  721,  28 
Civ.  Proc.  306.  N.  C— Murphy  «. 
Harper,  84  N.  C.  189. 

91.  Ga. — Jones  v.  Nolan,  120  Ga. 
588,  48  S.  E.  166.  Me.— Billington  v. 
Sprague,  22  Me.  34,  party  against  whom 
award  made  cannot  base  exception  on 
failure  to  award  costs.  Mass. — Bak- 
shian  v.  Hassanoff,  186  Mass.  255,  71 
N.  E.  555,  exception  to  original  re- 
port is  immaterial  where  matter  was 
re-committed  and  the  supplemental  re- 
port applied  correct  rule.  N.  J. — ^Leach 
v.  Leach,  72  N.  J,  Eq.  571,  66  Atl. 
595,  exceptant  not  aggrieved  by  fail- 
ure to  report  on  certain  matters  can- 
not found  error  thereon. 

faT  Wrong  reason  for  right  coa- 
clusion  is  not  sufficient  to  sustain  ex- 
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findings  the  defeated  party  is  entitled  to  that  most  favorable  to  him.*^ 
Improperly  filed  exceptions  may  be  stricken  out.°^ 

The  general  rule  is  that  the  court  may  either  affirm,  modify,  or 
reverse  the  report,"*  or  send  it  back  to  the  referee.®^  A  formal  order 
specifying  what  exceptions  are  approved  and  what  overruled  is  not 
necessary."*  Sustaining  the  exceptions  in  effect  sets  aside  the  re- 
port."' If  the  court  re-commits  the  report  he  does  not  thereby  either 
approve  or  disapprove  of  the  exceptions."' 

B.  CoNPiEMATiON.  —  1.  In  General.  —  The  common  practice  on 
the  coming  in  of  the  report  is  a  motion  to  confirm  it,""  and  generally 
the  court  must  approve  of  the  award  before  it  can  have  any  effect,^ 
except  in  so  far  as  the  parties  may  have  stipulated  to  the  contrary,^ 
or  the  scope  of  the  reference  is  so  broad  as  to  require  no  action  by 
the  court.^  After  moving  for  confirmation  the  party  cannot  go  behind 
the  report.* 

The  time  for  filing  motion  to  confirm  is  generally  fixed  by  statute 
or  rule  of  court.^    The  general  rule  is  that  the  confirmation  may  be 


ception.  Eains  v.  Moyer,  1  Woodw. 
(Pa.)  171.  See  also  Braekett  v.  Gil- 
liam, 125  N.  C.  380,  34  S.  E.  444. 

92.  Bonnell  v.  Griswold,  89  N.  Y. 
122,  following  Schwinger  v.  Baymond, 
83  N.  T.  192,  38  Am.  Rep.  415. 

93.  TTnderwood  v.  Greenwich  Ins. 
Co.,  45  Misc.  62,  90  N.  T.  Supp.   832. 

94.  McCurdy  v.  Middleton,  90  Ala. 
99,  7  So.  655;  Meetze  v.  Charlotte,  etc. 
R.  Co.,  28  S.  C.  1,  Where  reference  is 
by  consent. 

Conclusiveness  of  report  generally, 
see  supra,  XI,  B. 

95.  Becommittal  generally,  see  infra, 
XI,  F. 

Amendment  generally,  see  supra,  X, 
L. 

Sending  to  same  or  another  referee, 
see  supra,  VIII,  C. 

96.  Russell  v.  Mohr-Weil  Lumb.  Co., 
115  Ga.  35,  41  S.  E.  275,  approving  is 
tantamount  to  sustaining. 

97.  McGlue  v.  Philadelphia,  105  Pa. 
236. 

98.  Sanford  v.  Tanner,  114  Ga.  1005, 
41  8.  E.  668. 

99.  See  the  statutes  and  U.  S. 
Myers  v.  York  &  C.  R.  Co.,'  2  Curt. 
28,  17  Fed.  Cas.  No.  9,997.  Md.— Dor- 
sey  V.  Hammond,  1  Bland  463. ,  Mass. 
McKim  V.  Titus,  182  Mass.  393,  65 
N.  E.  806.  Pa. — Rue  v.  Gentner,  4  Sad. 
526,  7  Atl.  592.  S.  C. — Shiver  ».  Ross, 
1  Brer.  293.  Tenn. — Champlin  ■».  Mem- 
phis &  0.  B.  Co.,  9  Heisk.  683.  Va. 
Newberry  v,  Stuart,  86  Va.  965,  11 
S.  E.  880. 


1.  Kan. — Bank  v.  Showers,  65  Kan. 
431,  70  Pac.  332.  La.— McNair  v. 
Gourrier,  40  La.  Ann.  353,  4  So.  310, 
the  report  cannot  be  admitted  in  evi- 
dence until  it  has  been  homologated. 
Md. — Dement  v.  Stonestreet,  1  Md.  116. 

2.  Dement  v.  Stonestreet,  1  Md.  116; 
Grant  v.  National  Bank  of  Auburn, 
221  Fed.  1007. 

3.  Griffing  v.  Slate,  5  How.  Pr.  (N. 
Y.)  205,  3  Code  Rep.  213.  See  14 
Standabd  Proc.   997. 

[a]  References  to  hear,  try,  and  de- 
termine— no  application  to  confirm  is 
required.  Lester  v.  Blaisdell,  137  N.  Y. 
Supp.  491;  Stevens  v.  Weiss,  25  Misc. 
457,  55  N.  Y,  Supp.  562. 

[b]  Reference  merely  to  take  testi- 
mony on  motion  and  "in  aid  of  the 
conscience  of  the  court," — no  formal 
motion  to  confirm  is  necessary.  Frost 
V.  Reinach,  40  Misc.  412,  81  N.  Y, 
Supp.  246. 

4.  White  ».  Anderson  &  Co.,  13  La. 
Ann.  577,  that  is  he  cannot  demand 
judgment  for  items  submitted  but  not 
allowed. 

5.  See  the  statutes  and  Martin  v. 
Hodges,  45  Hun  38,  9  N.  Y.  St.  423, 
motion  to  confirm  need  not  be  filed 
within  the  eight  days  required  by  rule 
of  court  for  filing  exceptiojis.  And 
compare  James  v.  Horn,  19  App.  Div. 
259,  46  N.  Y.  Supp.  187,  holding  that 
filing  before  the  filing  of  exceptions  is 
premature,  the  rule  being  that  the  re- 
port is  confirmed  of  course  if  no  ex- 
ceptions are  filed  within  eight  days. 
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at  any  time  prior  to  final  decree.*  Laches  in  bringing  on  motion 
for  determination  cannot  be  urged  by  party  who  aequijsced  therein.'^ 
Decision  of  the  motion  to  confirm  should  not  be  made  without  giving 
an  opportunity  to  the  other  side  to  file  exceptions.* 

The  court  may  refuse  to  affirm  the  report  where  it  could  recommit 
it,^  even  though  it  does  not  actually  recommit.'^"  The  court  cannot 
confirm  the  report  and  at  the  same  time  rule  that  material  findings 
have  no  evidence  to  support  them,"  and  should  not  confirm  a  report 
where  from  the  face  thereof  it  is  apparent  the  decision  is  erroneous,^^ 
nor  should  the  court  confirm  the  report  where  it  was  without  power 
to  grant  the  reference.^^  The  court  may  refuse  to  confirm  a  report 
which  contains  irregularities,^*  but  if  the  report  substantially  con- 
forms to  the  law  it  is  proper  to  confirm  it.'^^ 

2.  Procedure.  —  The  procedure  is  governed  by  local  practice.^* 
Notice  of  the  motion  to  confirm  is  necessary  under  some  statutes,^^ 
and  parties  in  interest  are  always  entitled  to  be  heard.^*    The  court 

6.  Pitman  v,  Thornton,  65  Me.  95. 

[a]  The  court  may  determine  the 
motion  at  the  term  following  the  filing 
of  the  report.  Davis  v.  Finney,  37 
Kan.  165,  14  Pac.  460. 

[b]  The  determination  of  the  mo- 
tion may  be  delayed  until  the  de- 
termination of  another  case  on  which 
the  report  depends.  Taacks  v.  Schmidt, 
18  Abb.  Pr,  (N.  T.)  307;  where  the 
amount  of  damages  was  by  the  ref- 
eree's report,  to  be  determined  in  ac- 
cordance with  the  decision  in  the  other 
case. 

7.  Ahana  v.  Wa  Tat,  17  Hawaii  326, 
motion  was  undetermined  for  six  years 
but  either  party  might  have  brought 
it  on. 


8.  Equitable  L.  &  Inv.  Co.  v.  Smith, 
23  Ky.  L.  Eep,  1567,  65  S.  W.  609. 

As  to  time  to  file  exceptions,  see 
swpra,  XI,  C. 

9.  See  infra,  XI,  F,  2. 

10.  Shiver  v.  Boss,  1  Brev.  (S.  C.) 
293. 

11.  Jones  V.  Franks,  33  Kan.  497,  6 
Pac.  789. 

12.  Smith  ■».  Crews,  2  Mo.  App. 
269. 

Necessity  that  error  appear  on  face 
of  report  to  justify  setting  it  aside, 
see  infra,  XI,  G,  2. 

13.  Eandlet  v.  Herren,  20  N.  H. 
538. 

14.  In  re  Turner,  2  N.  Brnns.  Bq. 
318. 

15.  Rue  v.  Gentner,  4  Sad.  (Pa.) 
526,  7  Atl.  592.  See  Welles  v.  H?ir- 
ris,  31  Conn.  365;  Morse  V.  Morse,  62 
Me.  443. 
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16.  See  the  statutes  and  rules  and 
also  Neb. — Gibson  v.  Gibson,  24  Neb. 
394,  39  N.  W.  450,  one  party  may 
move  to  confirm  and  the  other  to  re- 
ject. N.  J. — Halsey  v.  Paulison,  36  N. 
J.  L.  406.  N.  Y. — Savage  v.  Sherman, 
87  N.  Y.  277,  party  in  whose  favor 
report  lies  moves  that  the  other  show 
cause  why  it  should  not  be  made  ab- 
solute. N.  C. — Southern  Spruce  Co.  v. 
Hayes,  169  N.  C..  254,  85  S.  E.  382. 

[a]  In  proceedings  before  the  sur- 
rogate either  party  may  move  to  have 
report  confirmed  as  of  course  if  sur- 
rogate has  not  confirmed,  approved, 
modified  or  rejected  it  within  sixty 
days.  In  re  Clark,  168  N.  Y.  427,  61 
N.  E.  769,  rewrsing  61  App.  Div.  337, 
70  N.  Y.  Supp,  353. 

[b]  Under  the  old  chancery  pro- 
cedure still  obtaining  in  some  jurisdic- 
tions the  report  stands  confirmed  eight 
days  after  filing  unless  the  adverse 
party  shows  to  the  contrary.  See  U.  S. 
Qasquet  v.  Crescent  City  Brewing  Co., 
49  Fed.  493.  Mich.— Suydam  v.  De- 
quindre,  Walk.  Ch.  23.  N.  Y.— Clark 
V.  Willoughby,  1  Barb.  Ch.  68.  N.  J. 
Weber  v.  Weitling,  18  N.  J.  Eq.  39. 

17.  SprouU  V.  Star  Co.,  27  Misc.  27, 
56  N.  Y.  Supp.  1001. 

[a]  An  infant  who  has  been  dis- 
missed by  an  Interlocutory  judgment 
need  not  be  given  notice  of  the  ap- 
plication for  confirmation  of  the  report. 
Nor  need  such  notice  be  given  to  the 
guardian  ad  litem.  Jewett  v.  Schmidt, 
108  App.  Div.  322,  95  N.  Y.  Supp. 
631,  aprmed,  185  N.  Y.  553,  77  N.  E. 
1189. 

18.  Ducker  v.  Bonar,  1  Ky.  Op.  58j 


BEFEBENCE8 


593 


need  not  write  out  its  reasons  for  adopting  the  report."  But  by  its 
order  it  must  not  leave  any  matters  properly  covered  by  the  report, 
undisposed  of.^'  Overruling  the  exceptions  confirms  the  report  with- 
out any  express  order  of  confirmation,^^  and  where  the  court  refuses 
to  recommit,  and  no  exceptions  have  been  filed  it  is  proper  to  con- 
firm the  report.^^  By  confirmation  of  the  report  the  court  in  effect 
makes  the  referee's  determination  its  own,^*  and  the  matters  are  not 
open  for  further  consideration  in  that  court,^*  except  in  so  far  as 
the  court  may  have  power  to  vacate  its  own  judgment,^''  or  may 
open  the  report  before  judgment  rendered.^*  On  a  reference  to  hear 
and  determine,  judgment  is  properly  entered  upon  the  confirmation 
of  the  report,^^  but  where  the  referee  was  only  to  hear  and  report 
this  cannot  be  done.^*  Confirming  the  report  in  effect  denies  a 
motion  to  set  it  aside.^^ 

F.    Recommittal.  —  1.    In  General.  —  Generally  the  court  may  re- 
commit the  report  to  the  referee  for  further  report.^"     Whether  it 


Winfleld  v.   Stacom,  40   App.  Div.  95, 
57  N.  Y.  Supp.  563. 

19.  Southern  Spruce  Co,  v.  Hayes, 
169  N.  Q.  254,  85  S.  E.  382;  Coin  v. 
Coin,  24  S.  C.  596. 

20.  Eaines  v.  Lumpee,  80  Mo.  App. 
203,  that  is  it  may  adopt,  reject,  mod- 
ify, or  reach  another  conclusion.  But 
it  cannot  adopt  in  part  and  leave  the 
parties  to  another  suit  over  the  same 
matter. 

21.  Pomeroy  v.  Benton,  77  Mo,  64; 
Southern  Spruce  Co.  v.  Hayes,  169  N.  C. 
254,  85  S.  E.  383. 

22.  McKim  v.  Titus,  182  Mass.  393, 
65  N.  E.  806. 

23.  17.  S. — Philadelphia  Casualty  Co. 
V.  Fechheimer,  220  Fed.  401,  136  C.  C. 
A.  25,  Ann.  Cas.  191 7D,  64.  Nev.— Gor- 
din  V.  Pitt,  36  Nev.  156,  134  Pac.  459. 
N.  Y. — People  ex  rel.  Congress  Hall 
V.  Ouderkirk,  120  App.  Div.  650,  105 
N.  T.  Supp.  134.  N.  C— Southern 
Spruce  Co.  v.  Hayes,  169  N.  C.  254, 
85  S.  E.  382.  P.  I.— Tan  Siu  Pic  v. 
Tan  Siuco,  5  Phil.  Isl.  516.  Wis. 
Bourgeois  v.  Schrage,  69  Wis,  316,  34 
N.  W.  96. 

24.  Thompson  v.  Parrent,  12  La. 
Ann.  183;  Berger  v.  Clendinen,  88  Md. 
151,  40  Atl.  705. 

[a]  Where  one  is  permitted  to  file 
exceptions  after  the  report  has  been 
confirmed,  the  proper  practice  is  a  mo- 
tion for  a  rehearing  on  the  motion  to 
confirm.  Bust  v.  Hauselt,  14  Jones  & 
S.  (N.  Y.)   22. 

25.  See  15  Standard  Peoo.  151-256. 

26.  Cochran  v.  Lynah,  Bailey  Eq. 
(S.  C.)  514  (a  fund  still  being  in  the 


court's  hands,  the  report  might  be 
opened  to  correct  an  error  originating 
in  mistake  or  fraud);  Wallace  v.  Har- 
rington, 34  Nova  Scotia  1,  holding  thfit 
the  court  might  open  up  and  correct 
a  report  which  had  been  confirmed 
without  notice  to  the  party. 

[a]  Where  confirmation  was  with- 
out opposition  the  court  may  modify 
the  interlocutory  judgment  upon  the 
motion  for  final  judgment.  Smith  v. 
Gilliatt,  22  Misc.  246,  49  N.  Y.  Supp. 
614. 

27.  O'Reilly  v.  Cleary,  8  Mo.  App. 
186;  Saal  v.  South  Brooklyn  E.  Co., 
122  App.  Div.  364,  106  N.  Y.  Supp. 
996. 

[a]  Unless  exceptions  are  allowed 
the  report  is  confirmed  and  judgment 
rendered  as  upon  a  special  verdict, 
Reineeke  v.  Jod,  56  Mo.  386. 

28.  Sullivan  v.  Sullivan,  52  How. 
Pr.  (N.  Y.)  453,  9  Jones  &  S.  519. 

29.  Houghton  v.  Milburn,  54  Wis. 
554,  11  N.  W.  517,  12  N.  W.  23. 

30.  TJ.  S. — ^Boatmen's  Bank  v.  Trow- 
er  Bros.  Co.,  171  FeS,  964.  Ga. — Sattes- 
Weimer  Lumb.  Co.  v^  Bowen,  146  Ga. 
156,  90  S.  E.  861.  m.— Story  v.  De  Ar- 
mond,  179  111.  510,  53  N.  E.  990,  afflrm- 
ing  77  111.  App.  74,  statute  so  provides. 
la. — Kossuth  County  St.  Bank  v.  Rich- 
ardson, 141  Iowa  738,  118  N.  W.  906. 
Mo. — Farmers  &  Merchants'  Bank  v. 
McMullen,  85  Mo,  App.  142.  N.  H. 
Cummings  v.  Tute,  50  N.  H.  22.  N.  J. 
Taylor  v.  Woodward,  10  N.  J.  L.  1. 
N.  Y. — Fairman  v.  Brush,  60  Hun  442, 
15  N.  Y.  Supp.  44,  21  N.  Y.  Civ.  Proe. 
155,  27  Abb.  N.  C.  197.    N.  C— Turner 
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will  do  so  is  a  matter  for  the  court's  discretion.^^  The  matter  is- 
largely  regulated  by  statute.^^  The  court  cannot  send  the  report 
back  merely  to  have  the  referee  again  consider  a  matter  about  which 
he  has  made  up  his  mind,^^  but  a  part  may  be  confirmed  concerning 
which  no  error  appears  and  the  report  sent  back  for  further  con- 
sideration under  the  court's  rulings.'*  Where  an  award  appears  to 
be  excessive  the  court  may  order  it  reduced  without  sending  back.'^ 
If  the  error  is  only  as  to  findings  of  law,  the  court  may  correct,  or 
may  recommit  the  report.*"  The  trial  court's  right  to  recommit 
ceases  with  the  entry  of  judgment,"  but  after  appeal  and  remittitur, 
the  ease  may  be  recommitted  for  correction  in  accordance  with  the 
appellate  court's  ruling.'* 
2.     Grounds.'^  —  Many  grounds  for  recommittal  have  been  found 


V.  Haughton,  71  N.  C.  370.  Pa,— King- 
ston Bldg.  Assn.  V.  MoDonough,  2  Kulp 
335.  Can. — Annis  v.  Cook,  6  Nova 
Scotia  163. 

31.  Ala.— Boy  v.  O'Neill,  168  Ala. 
354,  52  So.  946.  Ga. — Johnson  v. 
Thomas,  144  Ga.  69,  86  S.  E.  236. 
lU.— Pape  V.  People,  19  111.  App.  24. 
la. — Kossuth  County  St.  Bank  v.  Eieh- 
ardson,  141  Iowa  738,  118  N.  W.  906. 
Me. — Walker  v.  Sanborn,  8  Greenl.  288. 
Mass. — Koch's  Petition,  225  Mass.  148, 
114  N.  E.  79.  N.  H.— Eiley  v.  Far- 
num,  62  N.  H.  42;   Cummings  v.  Tute, 

50  N.  H.  22.  N.  C. — Delafield  v.  Lewis 
Mercer  Const.  Co.,  118  N.  C.  105,  24 
S.  E.  10.  Ohio.— Averill  Coal  &  Oil 
Co.  V.  Verner,  22  Ohio  St.  372.  S.  C. 
Sarratt  v.  Cash,  103  S.  C.  531,  88 
S.  B.  256.  Vt. — Oakes  v.  Buckman,  87 
Vt.   187,  88  Atl.   736;   Morse  v.  Beers, 

51  Vt.  359. 

32.  See  the  statutes  and  Dunn  v. 
Starkweather,  6  Iowa  466. 

33.  Smith  v.  "Warner,  14  Mich.  152. 

34.  Watkins  v.  Lang,  17  S.  C.  13. 
The  court  ruled  that  the  referee's 
action  as  to  admission  of  evidence  on 
a  certain  point  was  incorrect.  It  was 
not  then  necessary  to  have  other  points 
re-congidered. 

35.  Rank  v,  Rank,  10  Sad.  255,  13 
Atl.  829,  21  W.  N.  C.  (Pa.)  399.  See 
also  Berdell  v.  Allen,  116  N.  Y.  661, 
22  N.  E.  1099,  affirming  22  Jones  & 
S.  (N.  Y.)  38. 

36.  Sarratt  v.  Cash,  103  S.  C,  531, 
88  S.  E.  256. 

37.  V.  S. — ^Boatmen's  Bank  v.  Trow- 
er  Bros.  Co.,  171  Fed.  964.  la.— Smith  v. 
Harlan,  49  Iowa  101.  Me. — ^Pitman  «. 
Thornton,  65  Me.  95,  may  be  any  time 
before  final  judgment.    Vt. — Cakes  v. 
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Buckman,  87  Vt.  187,  88  Atl.  736,  pre- 
sumption is  court  overruled  motion  be- 
fore entry  of  judgment  where  record 
does  not  show  contrary. 

[a]  After  judgment  entered  the 
court  (1)  could  not  on  motion  vacate 
it  and  send  report  back  to  referee  for 
correction  on  affidavit  that  a  mistake 
had  been  made.  The  proper  procedure 
is  appeal  from  the  judgment.  Deagan 
V.  King,  83  App.  Div.  428,  82  N.  Y. 
Supp.  422.  But  compare  Borst  v.  Spel- 
man,  2  How.  Pr.  (N.  Y.)  198,  where 
(2)  motion  in  arrest  of  judgment  was 
granted  unless  the  opposing  party 
should  move  for  and  obtain  a  cor- 
rection of  the  report  showing  that  the 
evidence  was  applicable  to  certain 
counts  which  would  support  the  judg- 
ment. And  see  also  Ferguson  ■». 
Bruckman,  36  App.  Div.  67,  44  N.  Y. 
Supp.  812,  where  (3)  it  was  held  the 
court  could  not  re-commit  but  might 
vacate  the  judgment  and  send  the  case 
back  to  the  referee  for  a  new  trial. 

[b]  After  appeal  from  judgment  the 
court  has  lost  jurisdiction  to  entertain 
motion  to  recommit.  McMurphy  v. 
Walker,  20  Minn.  382. 

38.  Mass. — Preston  v.  Knight,  120 
Mass.  5.  N.  C. — ^French  v,  Richardson, 
167  N.  C.  41,  83  S.  E.  31;  Tharing- 
ton  V.  Tharington,  99  N.  C.  118,  5  S.  E. 
414.  S.  C— Cothran  v.  Knox,  17  S.  C. 
591.  Vt. — Ferrisburg  v.  Martin,  60  Vt. 
330,  14  Atl.  88;  Woodbridge  v.  Ad- 
dison, 6  Vt.  204. 

And  see  generally  the  title  "Man- 
date and  Proceedings  Thereafter." 

39.  Failure  of  referee  to  be  sworn 
as  grounds  for  re-committal,  see  supra, 

vn,  E. 
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to  be  grounds  for  setting  aside  the  report,^"  or  modifying  it,*^  or  for 
amending  it  on  the  court's  own  motion.*^  The  statutes  sometimes 
specify  the  grounds  for  recommittal.*^  Generally  speaking,  any 
omission  from  the  report  calls  for  a  recommittal  with  instructions  to 
supply  the  omission,**  or  there  may  be  a  recommitment  to  strike  out 
^extraneous  matter.*^  Also  a  frequent  ground  for  recommittal  is  for 
the  purpose  of  correcting  clerical  errors*^  or  defects  in  form,*'  or  to 
cure  mistakes  of  fact,*^  or  correct  a  wrong  ruling  of  law.*®    "Where 


40.  Compar-e  infra,  XI,  G,  2. 

41.  Compare  supra,  XI,  F,  1. 

42.  Am'endment  for  errors  and  omis- 
sions, without  recommittal,  see  supra, 
X,  L. 

43.  See  the  statutes  and  G-a. — San- 
ford  V.  Tanner,  114  Ga.  1005,  41  S.  E. 
668.  Pa. — Gunn  v.  Bowers,  126  Pa.  552, 
17  Atl.  893;  Rank  v.  Eank,  10  Sad. 
255,  13  Atl.  829,  21  W.  N.  C.  399. 
Wis. — Cairns  v.  O'Bleness,  40  Wis. 
469. 

44.  Ga. — Hosher  v.  Fitzpatrick,  146 
Ga.  525,  91  S.  E.  780.  Minn.— Griffin 
V.  Jorgenson,  22  Minn.  92;  Bazille  v. 
trUman,  2  Minn.  134,  followed  in  Tay- 
lor V.  Parker,  18  Minn.  79,  which  holds 
that  the  court  has  no  power  to  cor- 
rect or  amend  the  "case"  as  sent 
up  by  the  referee.  N.  Y. — ^Lefler  v. 
Meld,  47  N.  Y.  407.  N.  C— Scroggs  v. 
Stevenson,  100  N.  C.  354,  6  S.  E.  111. 
Pa. — Van  Syekle  v.  Stewart,  10  Phila. 
547,  31  Leg.  Int.  245,  the  award  should 
not  be  set  aside  for  mere  failure  to 
file  all  the  papers.  S.  C. — Stack  v. 
Haigler,  90  S.  C.  319,  73  S.  E.  354. 
S.  D.— Sutterfleld  v.  Magowan,  12  S.  D. 
139,   80  N.  W.   180. 

[a]  Failure  to  rule  after  reserving 
decision  on  objection.  Berrian  v.  San- 
ford,  1  Hun  (N.  T.)  625,  4  Thomp.  & 
C.   655. 

45.  Green  v.  Pickering,  28  N.  H. 
360. 

•  46.  Ga. — Greer  v.  Andrew,  138  Ga. 
663,  75  S.  B.  1050.  Ind.— Moore  v.  Bar- 
nett,  17  Ind.  349.  Mi«h. — Bryant  v. 
Hendee,  40  Mich.  543.  N.  H.— Yeaton 
V.  Brown,  52  N.  H.  14.  Pa. — Gunn  v. 
Bowers,  126  Pa.  552,  17  Atl.  893.  Wis. 
Cairns  v.  O'Bleness,  40  Wis.  469. 

[a]  Error  in  names  of  parties  may 
be  corrected  by  sending  report  back 
for  that  purpose.  Annis  v.  Cook,  6 
Nova  Seotia  163. 

fb]  This  does  not  re-invest  referee 
with  power  to  re-decide  other  matters 
theretofore    submitted   to   him.      First 


Nat.  Bk.  V.  Levy,  41  Hun  (N.  Y.)  461, 

3  N.  Y.  St,  298. 

[c]  On  reconunittal  for  another  pur- 
pose may  correct  clerical  errors.  Eun- 
nels  V.  MofEat,  73  Mich.  188,  41  N.  W. 
224. 

47.  Me. — Atkinson  v.  Crooker,  35  Me. 
135.  Mass. — Fair  v.  Manhattan  Ins. 
Co.,  112  Mass.  320.  N".  Y.— Fairman 
V.  Brush,  60  Hun  442,  15  N.  Y.  Supp. 
44,  21  N.  Y.  Civ.  Proc.  155,  27  Abb. 
N.  C.  197.     Pa. — Thompson  c.  Warder, 

4  Yeates  (Pa.)  336,  recommittal  is 
proper  to  correct  a  mere  informality 
though  party  does  not  consent. 

[a]  Remanded  for  Signature. — Haw- 
kins V.  Hall,  4  Penne.  (Del.)  291,  55 
Atl.  4.  See  also  Brann  v.  Vassalboro, 
50  Me.  64. 

[b]  Failure  To  Certify  Evidence. 
Smith  V.  Harlan,  49  Iowa  101. 

[c]  Reporting  evidence  instead  of 
the  facta.  Wabash  &  E.  Canal  Co.  v. 
Huston,  12  Ind.  276.  See  also  Kemp- 
ton  V.  Stewart,  31  Me.  566. 

Recommittal  to  properly  separate 
conclusions  of  law  and  findings  of  fact, 
see  supra,  X,  G,  2. 

48.  Eoy  V.  O'Neill,  168  Ala.  354,  52 
So.  946;  Fair  1).  Manhattan  Ins.  Co., 
112  Mass.  320. 

[a]  Where  the  referee  certifies  that 
a  circumstance  has  been  overlooked, 
the  court  may  set  aside  the  report  and 
direct  a  re-examination.  Brittingham 
V.  Stevens,  1  Hall  (N.  Y.)  379. 

49.  Me.— W.  E.  Lynn  Shoe  Co.  v. 
Auburn-Lynn  Shoe  Co.,  103  Me.  334, 
69  Atl.  569,  too  strict  construction  by 
referee  of  his  commission.  Pa. — Lind- 
say V.  Waymart  Water  Co.,  4  Pa.  Dist. 
765,  conclusion  of  law  based  on  facts 
not  found.  Can. — In  re  Cornwall  Fur- 
niture Co.,  18  Ont.  L.  E.  101,  13  Ont. 
W.  E.  137,  where  auditor  erroneously 
held  he  had  no  jurisdiction  to  determine 
certain  matters,  the  case  should  be 
sent  back  to   him. 

[a]  Mandamus  To  Enter  Judgment 
Is  Not  Proper  Remedy. — The  court  may 
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the  pleadings  were  not  complete  the  report  is  properly  set  aside  and 
the  ease  recommitted.^"  In  the  absence  of  some  statute  forbidding 
it,^^  the  report  may  be  sent  back  for  additional  findings  of  fact,^^  or 
to  hear  further  proof,^^  but  not  evidence  in  support  of  newly  raised 
issues,^*  and  the  mere  discovery  of  new  evidence  is  not  necessarily 
sufficient  ground  for  recommittal.^^     Eecommittal  is  not    a    proper 


refer    Back   for    correction.     Berry   v. 
Callet,  6  N.  J.  L.  179. 

50.  Vick  V.  Ferrell,  76  W.  Ta,,  806, 
85  S.  E.  549. 

51.  See  the  statutes  and  McOready 
V.  Farmers'  L.  &  T.  Co.,  79  Huu  241, 
29  N.  T.  Supp.  361. 

52.  U.  S. — Kleine  v.  Catara,  2  Gall. 
61,  14  Fed.  Gas.  No.  7,869.  la.— Kos- 
suth County  St.  Bank  v.  Eichardson, 
141  Iowa  738,  118  N.  W.  906.  Kan. 
Bank  v.  Showers,  65  Kan.  431,  70  Pac. 
332.  Nel).— Grotte  v.  Nagle,  50  Neb. 
363,  69  N.  W.  973.  N.  C— French  v. 
Eichardson,  167  N.  C.  41,  83  S.  E. 
31.  Pa. — In  re  Stine,  16  Pa.  Super. 
12.  Vt.— Woodbridge  v.  Addison,  6  Vt. 
204. 

[a]  Befereo  having  found  it  impos- 
sible to  find  on  principal  fact  in  dis- 
pute the  matter  may  be  sent  back  with 
instructions  to  take  further  evidence. 
Shiffer  v.  Broadhead,  126  Pa.  260,  17 
Atl.  592,  24  W.  N.  "C.  44. 

[b]  Material  question  of  fact  not 
found  is  ground  to  recommit.  Ga. 
Smith  V.  Smith,  135  Ga.  582,  69  S.  E. 
1110.  Idaho. — Eobinson  v.  Nelson,  4 
Idaho  567,  43  Pae.  64.  la.^-Sage  v. 
Nichols,  51  Iowa  44,  50  $f.  W.  491. 
Mass. — Preston  v.  Knight,  120  Mass.  5. 
N.  H.— March  v.  Putney,  56  N.  H. 
226.  N".  Y. — Tyndall  v.  Pinelawa  Cem- 
etery, 86  Misc.  535,  148  N.  Y.  Supj. 
999.  S.  C— Sari-att  v.  Cash,  103  S.  0. 
531,  88  S.  E.  256.  Vt.— Ferrisburg  v. 
Martin,  60  Vt.  330,  14  Atl.  88.  Wis. 
Baehr  v.  Buell,  133  Wis.  119,  113  N. 
W.  433. 

[c]  Immaterial  fact  not  found  is  not 
ground  to  recommit.  Ga. — Fowler  v. 
Davis,  120  Ga.  442,  47  S.  E.  951. 
Mass.^De  Silva  v.  Turner,  166  Mass. 
407,  44  N.  E.  532.  N.  Y.— Quincey  v. 
Young,  63  N.  Y.  379,  reversing  5  Daly 

Oal. 

[d]  Matters  outside  scope  of  refer- 
ence, not  found,  is  no  ground  to  re- 
commit. Drury  v.  Amoskeag  F.  Ins. 
Co.,  65  N.  H.  Ill,  18  Atl.  1109. 

[e]  After  dismissal  for  lack  of  evi- 
dence case  cannot  be  sent  back  for 
additional  findings.     Lugar  v.  Byrnes, 
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29  Abb.  N.  C,  280,  21  N".  Y.  Supp. 
753. 

[f]  Failure  to  pass  on  all  issues  is 
ground  to  recommit,  though  better 
practice  is  to  set  aside  report  where 
exception  was  based  thereon.  Brown 
V.  New  York  Cent.  E.  Co.,  26  How.  Pr. 
(N.  Y.)  32. 

As  to  special  findings  and  requests 
therefor,  see  supra,  X,  H. 

53.  la, — Kossuth  County  St.  Bank  v. 
Eichardson,  141  Iowa  738,  118  N.  W. 
906.  Neb. — State  v.  Omaha  Elevator 
Co.,  110  N.  W.  874.  N.  Y.— Hammer- 
stein  V.  Hammerstein,  74  Misc.  567,  134 
N.  Y.  Supp.  473.  N.  C. — Tharington  v. 
Tharington,  99  N.  C.  118,  5  S.  E.  414. 
W.  Va.— Ward  v.  Ward,  21  W.  Va. 
262. 

[a]  Court  may  send  to  same  or  an- 
other auditor  where  fact  found  on  im- 
proper testimony,  for  additional  proof. 
Warden  v.  Johnson,  11  Vt.  455. 

[b]  Court  has  discretion  to  hear  tes- 
timony itself,  or  send  back  to  referee, 
on  a  referenee  to  take  tCBtimony.  Ex 
parte  Zeigler,  88  S.  C.  168,  70  S.  E. 
726,  but  must  not  broaden  the  scope 
of  the  reference.  Davidson  v.  Cope- 
land,  69  S.  C.  47,  48  S.  E.  33. 

54.  la. — Newell  v.  Mahaska  Co.  Sav. 
Bank,  51  Iowa  178,  1  N.  W.  480. 
N.  H. — Nutter  v,  De  Eochemont,  46 
N.  H.  80.  S.  C— Clayton  v.  Mitchell, 
31  S.  C.  199,  9  S.  E.  814,  10  S.  Et 
390. 

Bight  of  referee  to  amend  pleadings 
to  conform  to  findings,  see  supra,  VII, 
F. 

Bight  of  court  to  amend  pleadings 
after  report,  see  supra,  XI,  B. 

Amendment  of  pleadings  after  refer- 
ence,  see   1   Standard  Proc.    851,   852. 

55.  Nutter  v.  De  Eochemont,  46  N. 
H.  80,  the  nature  of  the  evidence; 
circumstances  under  which  it  was  ob- 
tained; and  reason  why  not  presented 
in  first  instance,  are  all  to  be  con- 
sidered. 

ra]_  It  is  not  usual  to  permit  re- 
committal on  this  ground,  where  parties 
had  full  opportunity  to  present  case  in 
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remedy  where  the  cause  itself  was  not  referable,'"  or  where  the  report 
was  void,"*^  or  there  is  only  a  trifling  error,^^  or  where  no  useful  pur- 
pose would  be  accomplished,'^  or  the  finding  is  against  the  evi- 
dence,'"' or  the  matter  was  not  raised  before  the  referee."^ 

3.  Procedure  To  Obtain.  —  The  proper  practice  is  a  motion  to  re- 
commit,"^ made  within  proper  time,"^  and  after  proper  notice."  The 
grounds  for  recommittal  must  clearly  appear."'  The  order  should 
not  provide  that  the  new  report  be  the  court's  judgment,  without 
giving  parties  an  opportunity  for  further  exceptions."" 

4.  Proceedings  After  Recommittal."'  —  The  power,  authority,  and 
duty  of  the  referee  is  defined  by  the  order  of  recommittal,"*  as  in  the 


first    instance.     Empire    Trust    Co.    v. 
Egypt  E.   Co.,  182  Fed,  100. 

[b]  Inexcusable  delay  to  discover 
additional  evidence  is  ground  to  refuse 
recommittal  for  purpose  of  introducing. 
Murphy  v.  Shepardson,  60  Wis.  412,  19 
N.  W.  356. 

56.  Jones  v.  Parker,  26  N.  H.  20,  in 
such  case  the  report  sfiould  be  set 
aside,  and  the  rule  of  reference  dis- 
charged. 

57.  Adams  v.  Adams,  8  N.  H.  82. 

[a]  Where  fraud  or  corruption  ap- 
pears the  proper  remedy  is  to  set  the 
report  aside.  It  cannot  be  corrected, 
recommitted  or  reviewed.  Ezzell  v. 
Eowland  Lumber  Co.,  130  N.  C.  205, 
41  S.  E.  99. 

58.  Congdon  v.   Darcy,   46   Vt.   478. 

59.  Riley  v.  Earnum,  62  N.  H.  42 
(as  where  general  findings  would  sup- 
port conclusion  and  special  requests 
though  found  in  party's  favor  could 
not  change  result);  Douglass'  Estate, 
10  Pa.  Dist.  478.  Inconsistencies  in 
report  which  affect  only  claim  of  an- 
other party  who  has  a  preference  over 
the  complaining  party,  are  not  ground 
for  recommittal. 

60.  Sheppard  V.  Atwater  Mfg.  Co., 
43  Conn.  448. 

As  to  conclusiveness  of  findings  of 
fact,  see  supra,  XI,  B. 

61.  Mass. — Danvers  v.  Com.,  184 
Mass.  502,  69  N.  E.  320.  N.  H.— Peter- 
borough E.  Co.  V.  Wood,  61  N.  H.  418. 
N.  Y. — Gove  V.  Hammond,  48  How.  Pr. 
385. 

As  to  necessity  of  objecting  before 
referee  generally,  se'e  supra,  IX,  M. 

62.  Taylor  v.  Parker,  18  Minn.  79; 
Bazille  v.  Ullman,  2  Minn.  134.  See 
also  Hosher  v,  Fitzpatrick,  142  Ga. 
384,  82  S.  E.  1065. 

63.  See  the  statutes  and  Smith  v. 
Smith,   135   Ga.   582,   69   S.    B.    1110, 


following  Littleton  v.  Patton,  112  Ga. 
438,  37  S.  E.  755;  Cross  v.  Clement, 
70  Me.  502,  ease  having  been  dropped 
from  docket  without  judgment,  al- 
though an  irregular  award  had  been 
accepted,  the  case  may  be  restored  to 
docket  on  motion  and  notice,  after  sev- 
eral terms,  and  recommitted  for  further 
report. 

As  to  time  within  which  the  court 
can  recommit,  see  supra,  XI,  F,  1. 

64.  Ga. — Smith  v.  Smith,  135  Ga. 
582,  69  S.  E.  1110,  following  Littleton 
V.  Patton,  112  Ga.  438,  37  S.  E.  755 
Me. — Cross  V.  Clement,  70  Me.  502 
Eng. — ^Burrard  v.  Callisher,  19  Ch.  Div, 
644,  51  L.  J.  Ch.  510,  46  L.  T.  N.  S, 
341,  30  Wkly.  Eep.  540. 

65.  Ind.— St.  Joseph  Mfg,  Co.  v. 
Hubbard,  36  Ind.  App.  84,  75  N.  E, 
17.  N.  Y. — Petrie  v.  Hamilton  College 
92  Hun  81,  36  N.  Y.  Supp.  636,  71  N.  Y, 
St.  804.  Pa. — Douglass'  Estate,  10  Pa 
DiBt.  478. 

[a]  An  affidavit  was  wholly  insuffi- 
cient which  merely  expressed  the  opin- 
ion of  the  moving  party  upon  the  mat- 
ter in  issue,  and  stated  his  belief  that 
the  referee  had  not  considered  certain 
matters.  Dunn  v.  Starkweather,  6  Iowa 
466. 

66.  Brumble  «.  Brown,  73  N.  C. 
476. 

67.  Necessity  that  whole  board  act 
after  recommitment,  see  supra,  IX,  B. 

68.  ■  Ga. — Simpson  v.  Hurst,  142  Ga. 
803,  83  S.  E.  935.  Pa.— I-»  r-e  Skeer, 
249  Pa.  295,  95  Atl.  99.  S.  O.— Cun- 
ningham v.  Cauthen,  44  S.  0.  95,  21 
S.  B.  800. 

[a]  Presumption  is  that  referees 
did  their  duty  and  complied  with  their 
instructions.  Atkinson  v.  Crooker,  35 
Me.  135. 

[b]  Must  not  take  evidence  on  is- 
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ease  of  the  original  order  of  referenee.^^  Generally  the  parties  should 
have  notice  and  an  opportunity  to  be  heard/"  but  this  is  not  neces- 
sary where  mere  formal  defects  are  to  be  corrected/^  and  the  order 
itself  is  sufSeient  notice  to  the  moving  party  that  the  matter  has  been 
recommitted/^  It  is  discretionary  with  the  court  to  permit  the  evi- 
dence used  on  the  first  hearing  to  be  taken  as  evidence  on  the  re- 
hearing.''^ The  report  is  governed  generally  by  the  same  rules  as 
the 'original  report.''*  The  time  limited  for  the  report  in  the  original 
submission  does  not  apply  to  the  report  after  recommittal.''^  The 
old  draft  of  report  may  be  returned  with  corrections  thereon  noted, 
or  a  new  draft  may  be  made/^  or  the  referee  may  refer  to  and  adopt 
an  account  annexed  to  the  prior  report,'^  and  in  some  instances  the 
original  report  may  be  again  filed  without  any  changes."^  Generally 
the  second  report  is  not  to  be  considered  a  mere  amendment  of  a 
first  report  which  has  been  disapproved,"  but  where  a  recommittal 


sues  not  re-referred.  O'Neill  v.  Capelle, 
62  Mo.   202. 

[c]  Findings  can  only  lie  made  aa 
matters  specified  in  order.  la. — Sage  v. 
Niohote,  51  Iowa  44,  50  N.  W.  491. 
Ky. — Ellis  V.  Jolinson,  12  Ky.  Op.  163. 

[d]  On  recommittal  to  settle  'bill  of 
exceptions  the  referee  should  not  hear 
additional  evideliee.  Eunnels  v.  Mof- 
fat, 73  Mich.  188,  41  N.   W.  224. 

[e]  On  a  general  re-reference  the 
whole  matter  may  be  gone  into  anew. 
Ala. — Harrison  v.  Mock,  16  Ala.  616. 
Mass. — Shearman  v.  Akins,  4  Pick.  283. 
N".  0. — Walker  v.  Linden  Lumber  Co., 
170  N.  C.  460,  87  S.  E.  331.  S.  C. 
Maner  v.  Wilson,  16  S.  C.  469.  Vt. 
Leach  v.  Shepard,  5  Vt.  363. 

[f]  On  reference  to  take  testimony 
on  a  new  issue  the  referee  need  not 
take  anew  the  testimony  already  giv- 
en, nor  confine  his  findings  in  the  sec- 
ond report  to  the  additional  testimony. 
Fairbank  v.  Newton,  50  Wis.  628,  7 
N.  W.  543. 

As  to  proceeds  after  remand  by  ap- 
pellate court,  see  19  Standard  Peoc. 
332. 

69.  Iiimitation  of  authority  by  order 
of  reference  generally,  see  supra,  VII, 
F. 

70.  Bowers  v.  Worrell,  1  Browne 
(Pa.)  212. 

[a]  _  Upon  a  general    recommitment 

and  without  special  instructions  notice 
and  hearing  is  necessary.  Gardner  v. 
Field,  5  Gray  (Mass.)  600. 

[b]  Some  surprise  must  be  shown 
as  foundation  for  exception  because  no 
notice  was  given  of  hearing  after  re- 
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committal.     Herring  v.  Murphy,  70  N. 
0.  164. 

71.  Mass. — Webber  v.  Orne,  15  Gray 
351.  Pa. — In  re  Donnelly's  Estate,  3 
Phila.  18.  Vt.— Potter  v.  Thompson, 
64  Vt.  427,  25  Atl.  430;  Baxter  v. 
Thompson,  25  Vt.  505. 

[a]  Computation  to  be  made  on  dif- 
ferent rule  but  upon  same  facts,  no 
notice  or  rehearing  is  necessary.  Gard- 
ner V.   Field,   5   Gray    (Mass.)    600. 

[b]  'Where  recommittal  was  to  cure 
an  irregularity  as  to  time  for  filing 
original  report  and  no  hearing  de  novo 
was  had.  Simpson  v.  Hurst,  142  Ga. 
803,  83  S.  E.  935. 

[c]  After  remittitur  on  appeal  the 
referee  may  make  such  further  cor- 
rections as  ordered  by  the  reviewing 
court,  without  notice  to  counsel.  Coth- 
ran  v.  Knox,  17  S.  C.  591. 

72.  Herring  v.  Murphy,  70  N.  C. 
164. 

73.  Roberts  v.  White,  73  N.  T 
375. 

74.  _  Campbell  v.  Phillips,  28  Kan. 
753,  it  is  conclusive  on  court  to  same 
extent  as  original  report. 

75.  Hiekey   v.   Veazie,   59   Me.   282. 

76.  Atkinson  v.  Crooker,  35  Me.  135. 

77.  Shaw  V.  Wise,  166  Mass.  433,  44 
N.  E.  345.  See  also  Leach  v.  Shepard. 
5  Vt.  363.  ^      ' 

78.  Simpson  v.  Hurst,  142  Ga.  803, 
83  8.  E,  935  (recommitment  was  to 
cure  irregularity  in  filing);  May  v. 
Haven,  9  Mass.  325,  where  recommittal 
was  for  defect  of  form,  or  referees 
were  satisfied  of  correctness  after  fur- 
ther consideration. 

79.  Johnson  v.  Long,  72  Mo.  210. 
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was  for  the  special  purpose  of  ascertaining  a  certain  fact,  the  second 
report  is  a  mere  amendment  of  the  first.'" 

G.  Setting  Aside  Eeport.'i  —  1.  In  General.  —  Generally  the 
court  has  power  to  set  aside  the  report,'^  even  though  the  reference 
was  by  consent.*'  Except  where  the  statute  otherwise  provides,**  th'e 
court  may  set  aside  the  report  on  its  own  motion.*^  Whether  the 
court  will  set  aside  the  report  is  a  matter  for  its  discretion,*^  and 
generally  it  is  optional  with  the  court  to  set  aside  or  to  recommit.*' 

2.  Grounds.**  —  It  is  always  necessary  that  good  cause  be  shown,*' 
and  some  courts  hold  that  misbehavior  of  referee,  fraud,  or  corruption 
must  appear.*"  The  motion  to  set  aside  more  properly  lies  for  sub- 
stantial errors,*^  while  clerical  or  formal  errors  are  corrected  by  re- 


80.  Beebe  v.  Dudley,  30  N.  H.   34. 

81.  Conclusiveness  of  report  general- 
ly, see  supfa,  XI,  B. 

82.  Kan. — Humble  v.  German  Alli- 
ance Ins.  Co.,  85  Kan.  140,  116  Pac. 
472,  Ann.  Cas.  19121),  630.  Mo. — Coburn 
V.  Tucker,  21  Mo.  219.  N.  J. — Harper 
Mach.  Co.  V.  Sinclair,  76  N.  J.  L. 
99,  68  Atl.  890.  N.  Y.— La  Wall  v. 
Grigg,  5  How.  Pr.  158,  3  Code  Eep. 
141.  N.  C. — Wilson  v.  Abrams,  70 
N.  C.  324.  Pa. — Maekie  v.  Pleasants, 
2  Binn.  363.  Tenn. — Baird  v.  Crutch- 
field,  6  Humph.  171.  Wis.— Wojahn  v. 
National  Union  Bank,  144  Wis.  646, 
129  N.  W.  1068.  Bng. — ^Harding  v. 
Wiekham,  2  Johns.  &  H.  676,  4  L.  T. 
N.  S.  738,  9  Wkly.  Eep.  652,  70  Eng. 
Eeprint  1230. 

[a]  For  matters  arising  subsequent 
to  submission  and  which  could  not  be 
brought  before  the  court  by  appeal. 
Barton  v.  Herman,  3  Daly  (N.  Y.)  320, 
8  Abb.  Pr.  (N.  S.)  399. 

[b]  Second  report  set  aside  because 
substantially  the  same  as  first  report 
which  was  set  aside  on  appeal.  Bel- 
lows V.  Folsom,  4  Bob.  (N.  T.)  43. 

83.  Grant  v.  Nat.  Bank,  221  Fed. 
1007. 

[a]  In  the  absence  of  some  state- 
ment in  the  rule  that  the  finding  was 
to  be  absolute.  Harper  Mach.  Co.  v. 
Sinclair,  76  N.  J.  L.  99,  68  Atl.  890. 

[b]  Fraud  or  want  of  good  faith 
by  parties,  or  entrapping,  or  taking 
undue  advantage  in  making  the  agree- 
ment to  refer,  are  'grounds  for  setting 
aside  the  award.  Baird  v.  Crutchfleld, 
6  Humph.   (Tenn.)   171. 

[c]  Fraud,  partiality  or  misconduct 
need  not  be  proved.  Field  P.  Holland, 
6  Craneh   (U.  8.)   8,  3  L.  ed.  136. 


84.  Neeley  «.  Eoberts,  17  S.  D.  161, 
95  N.  W.  921. 

85.  Ala. — McCurdy  v.  Middleton,  90 
Ala.  99,  7  So.  655.  la. — Poitevin  v. 
Binnall,  148  Iowa  249,  125  N.  W.  653. 
N.  C— Tate  v.  Davis,  152  N.  C.  177, 
67  S.  E.  503.  Wis.— Cairns  v.  O'Blen- 
ess,  40  Wis.  469. 

But  see  Goodrich  v.  Marysville,  5 
Cal.  430. 

86.  Hunneman  v.  Phelps,  199  Mass. 
15,  85  N.  E.  169,  distinguishing  Pettey 
V.  Benoit,  193  Mass.  233,  79  N.  E. 
24S. 

87.  See  supra,  XI,  F. 

88.  Failure  of  referee  to  be  sworn 
as  ground  for  setting  aside  report,  see 
supra,  VII,  E. 

89.  Goodrich  v.  Marysville,  5  Cal. 
430;  Neeley  v.  Eoberts,  17  S.  D.  161, 
95  N.  W.  921.  Compare  supra,  XI, 
G,  1. 

[a]  Where  not  self-evident  in  the 
report  the  exceptant  must  affirmatively 
show  a  plain  mistake.  In  re  Harland's 
Account,  5  Eawle  (Pa.)  323,  approved 
and  followed  in  Stehman's  Appeal,  5 
Pa.  413. 

[b]  Must  be  a  clear  decisive  error 
by.  which  the  party  is  injured.     Lud- 

!  ington    v.    Taft,     10     Barb.     (N.     T.) 

447. 
I      90.     Henry  v..  Hilliard,    120    N.    C. 

479,  27  S.  E.  130;  Wynn  v.  Bellas,  34 
I  Pa.  160;    Walls  v.   Wilson,  28  Pa.  514. 
Where  reference  by   consent,   neces- 
sity of   showing  fraud,  see  supra,  XI, 

G,  1. 
91.     Cal.— Branger    v.     Chevalier,    9 
[  Cal.  353.    N.  J. — Eunyon  v.  Hodges,  46 
I  N.   J.   L.     359.      Pa.— Van    Syckle    v. 

Stewart,    10    Phila.    547,    31   Leg.   Int. 

245.     S.  D.— Neeley  v.  Eoberts,  17  S. 

D.  161,  95  N.  W.  921. 
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commitment,^^  and  the  report  will  not  be  set  aside  for  errors  which 
may  be  corrected  on  taxation  of  the  eosts.®^  So  the  general  rule  is 
that  the  report  will  not  be  set  aside  for  any  defects  that  might  be 
cured  by  amendment.^*  Where  the  report  is  uncertain  it  may  be 
set  aside.*^  The  proper  procedure  where  the  rule  of  reference  is 
void  is  to  set  aside  the  report.^' 

Improper  admission  of  evidence  is  ground  for  setting  aside  the 
report,^'  as  is  its  improper  rejection.^* 


92.  Minn. — Califf  v.  Hillhouse,  3 
Minn.  311.  N.  Y.— Van  Slyke  v.  Hyatt, 
9  Abb.  Pr.  (N.  S.)  58.  Wis.— Duffy 
V.  Hiekey,  68  Vfis.   380,  32  N.  W.  54. 

See  also  supra,  XI,  P. 

[a]  If  the  report  can  be  under- 
stood it  will  not  be  set  aside  though 
it  might  have  been  recommitted  for 
correction.  Bubb  v.  Sanduskey,  2  Pa. 
Dist.   279. 

[b]  Where  report  furnishes  infor- 
mation required  it  will  not  be  set  aside 
for  mere  informalities.  Gulley  v. 
Macy,  89  N.  C.  343. 

Failure  to  properly  state  facts  fornid 
or  to  properly  separate  facts  and  law 
see  supra,  X,  G. 

Reporting  evidence  instead  of  facts 
as  ground  for  recommittal,  see  supra, 
XI,  F,  2. 

93.  Williams  v.  Danziger,  91  Pa.  232, 
overcharge  of  fees, 

[a]  Awarding  and  taxing  costs  of 
reference  is  not  ground  for  setting 
aside.  That  can  be  corrected  by  the 
clerk  or  court  on  re-taxation  of  costs. 
Fuller  V.  Wright,  10  Vt.  512. 

[b]  Awarding  surveyor's  fees  which 
should  have  been  taxed  as  costs,  they 
not  being  excessive,  is  not  ground  for 
setting  aside.  Nutter  v.  Taylor,  78 
Me.  424,  6  Atl.  835. 

94.  Ladd  v.  Lord,  36  Vt.  194. 

[a]  Compare  In  re  McCarn,  22  Haw. 
Ill,  holding  that  where  a  report  by 
an  attorney  general  in  disbarment  pro- 
ceedings contained  objectionable  mat- 
ters the  proper  remedy  ia  to  expunge 
those  and  not  to  set  aside  the  entire 
report. 

95.  Ia.— Doyle  v.  Reilly,  18  Iowa 
108,  85  Am.  Dec.  582,  it  could  not  be 
ascertained  from  the  report  whether 
the  statute  of  limitations  had  run  or 
not.  N.  C. — MeCampbel]  r.  McClunpr 
75  N.  C.  398.  Vt.— Walsh  v.  Pierce,  11 
Vt.   32. 

96.  N.  H.— Jones  v.  Parker,  26  N. 
H.  20.  IT.  Y.— Williams  v.  Green,  3 
Caines   129;    Silmser    v.     Redfield,    19 
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Wend.  21.  W.  Va.— Viek  v.  Ferrell, 
76  W.  Va.  306,  85  S.  E,  549. 

See  supra,  XI,  A. 

'97.  Conn. — Parker  v.  Avery,  Kir  by 
353.  Me. — Patten  v.  Hunnewell,  8 
Greenl.  19,  provided  the  evidence  was 
objected  to  when  ofEered.  N.  H. — ^Pul- 
ler V.  Little,  7  N.  H.  535.  N.  Y.— Doo- 
little  V.  Stone,  55  Hun  604,  8  N.  Y. 
Supp.  605. 

[a]  If  on  an  Immaterial  issue, 
wrongful  admission  of  evidence  is  not 
ground  for  setting  aside.  Atlantic  Trust 
Co.  V.  Osgood,  155  Fed.  700;  Tripp 
V.  Forsaith  Maeh.  Co.,  69  N.  H.  233, 
45  Atl,  746. 

[b]  Admission  of  evidence  of  un- 
important facts  admissible  for  another 
purpose,  no  prejudice  shown  to  object- 
ing party — is  no  'ground  to  set  aside. 
Kendriek  v.  Tarbell,  27  Vt.  512.  See 
also  Booth  V.  Ratte,  21  Can.  Sup.  Ct. 
637,  where  the  court  refused  to  set 
aside  for  irrelevant  testimony  which 
was  "trifling  and  not  such  as  was 
likely  to  have  affected  the  master's 
judgment. ' ' 

[c]  Improper  admission  of  evidence 
which  could  not  mislead  the  referees 
is  not  ground  to  set  aside,  liearned 
V.  Bellows,  8  Vt.  79. 

[d]  Irrelevant  testimony  having 
been  subsequently  excluded  by  the 
referee  in  arriving  at  his  decision,  his 
report  will  not  be  set  aside.  Brown 
V.  Colie,  1  E.  D.  Smith  (N.  Y.)  265. 

[e]  Statement  of  irrelevant  facts  by 
counsel  is  not  ground  where  the  re- 
port was  based  on  proper  evidence. 
George  v.  Fellows,  60  N.  H.  398. 

98.  Colo.— Davis  v.  Wright,  55  Colo. 
501,  136  Pac.  1055.  N.  H.— Severance 
V.  Hilton,  32  N.  H.  289.  Vt.— Bellows 
V.  Ingham,  2  Vt.  575. 

[a]  If  on  an  Immaterial  issue,  the 
improper  rejection  does  not  call  for 
settins  aside.  Tripp  v.  Forsaith  Mach. 
Co..  69  N.  H.  233,  45  Atl.   746. 

Failing  to  give  parties  proper  op. 
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Conduct  of  Hearing.  —  Failure  to  conduct  the  hearing  fairly  is 
ground  for  setting  aside  the  report,'"  as  is  insufficient  notice  of  the 
reference,^  or  of  the  hearing.^  On  the  other  hand  mere  inaccuracies 
in  the  proceedings  are  not  ground  for  setting  aside  the  report.' 

Misconduct  and  Disqualification Misconduct  of  the  refereeis  ground 

for  setting  aside  the  report,*  as  is  his  prejudice  for    or    against    a 


portunity  to  present  their  evidence,  see 

cases  in  following  paragraph. 

99.  Humble  v.  German  Alliance  Ins. 
Co.,  85  Kan,  140,  116  Pac.  472,  Ann. 
Cas.  1912D,  630. 

[a}  Failure  to  giro  time  to  procure 
testimony,  there  being  no  showing  of 
intent  to  delay.  Passmore  v.  Pettit,  4 
Call.  (Pa.)  271,  1  L.  ed.  830. 

[b]  Examining  witnesses  out  of 
presence  of  parties  and  not  giving  op- 
portunity to  cross-examine.  Chaplin  v. 
Kirwau,  1  Ball.  (Pa.)  187,  1  L.  ed. 
93;  Hagner  v.  Musgrove,  1  Call.  (Pa.) 
83,  1  L.  ed.  46.  See  also  Passmore 
V.  Pettit,  4  Call.  (Pa.)  271,  1  L.  ed. 
830,  paper  produced  before  referee 
without  giving  opposing  party  oppor- 
tunity to  examine. 

[e]  Parties  absent  through  misun- 
derstanding the  report  will  be  set  aside 
where  hearing  was  closed.  Stettnische 
V.  Lamb,  23  Neb.  747,  37  N.  W.  644. 

[d]  Hearing  argument  and  receiv- 
ing proofs  after  close  of  hearing  and 
without  notice.  McAllister  v.  Case,  14 
Daly   (N.  Y.)   385. 

[e]  Eefusal  to  consider  evidence 
previously  admitted  over  objection  for 
lack  of  proper  foundation  is  error,  re- 
gardless of  the  competency  or  incom- 
petency of  the  evidence,  since  the  party 
offering  it  miffht  have  supplied  the 
necessary  foundation  if  the  objection 
had  been  sustained  at  the  hearing. 
Meyers  v.  Betts,  5  Denio  (N.  Y.)  81. 
See  also  Brown  v.  Colie,  1  E.  D.  Smith 
(N.  Y.)  265. 

Misconduct  of  referee  as  ground,  see 
infra,  this  subdivision. 

1.  Share  v.  Becker,  8  Serg.  &  E. 
(Pa.)   239. 

2.  Del.  —  Meredith  v.  Sanborn,  5 
Harr.  249.  Fla. — Le  Baron  v.  Over- 
street,  39  Fla.  628,  23  So.  22.  Ohio. 
Glass-Edsall  Paper  Co.  v.  Telegram  Pub. 
Co.,  11  Ohio  Dee.  (Reprint)  899,  30 
Wkly.  L.  Bui.  369.  Pa.— Share  v. 
Becker,  8  Serg.  &  R.  239. 

3.  Westcott  V.  Somers,  9  N.  J.  L. 
99,  immaterial  variance  between  rule 
and  copy  presented  to  referee. 


[a]    Mistake  in  stating  date  of  order 

is  not  ground  where  there  was  but  one 
order  and  the  parties  attended  the  hear- 
ing, Daniel  v.  Daniel,  6  Dana  (Ky.) 
93. 

4.  N.  T. — ^Baker  v.  Eoddy,  97  Misc. 
264,  160  N.  Y.  Supp.  1107.  Pa.— Wynn 
V.  Bellas,  34  Pa.  160;  Walls  v.  Wilson, 
28  Pa.  514.  Va. — Graham's  Admrs,  v. 
Pence,  6  Eand.  (27  Va.)  529.  S.  C. 
Bollmann  v.  Bollmann,  6  S.  C.  29.  Vt. 
Sawyer  v.  Doan,  1  Aiken  138. 

[a]  General  rule  is  that  the  referee 
must  have  been  guilty  of  such  indis- 
creet acts  as  lay  him  open  to  sus- 
picion of  unfairness  or  partiality. 
Bedford  v.  Hoi-Tan  Co.,  140  App.  Div. 
282,  125  N.  Y.  Supp.  173. 

[b]  Examples  of  Misconduct. — (1) 
Demand  of  more  than  legal  fees.  Green- 
wood V.  Marvin,  29  Hun  (N.  Y.)  99. 
(2)  After  dispute  as  to  fees,  changing 
decision  to  favor  the  party  who  paid. 
New  York  Bank-Note  Co.  v.  Hamilton 
Bank-Note  E.  &  P.  Co.,  71  App.  Div. 
611,  75  N.  Y.  Supp.  520.  See  also 
Baker  v.  Eoddy,  97  Misc.  264,  160  N.  Y. 
Supp.  1107.  (3)  Agreeing  to  division' 
of  fees  with  stenographer.  Dickinson 
V.  Earle,  63  App.  Div.  134,  71  N.  Y. 
Supp.  227,  afflrming  35  Misc.  235,  71 
N.  Y.  Supp.  755.  (4) -Advising  one 
party  to  compromise,  in  absence  of 
other.  Livermore  v.  Bainbridge,  14 
Abb.  Pr.  (N.  S.)  227,  47  How.  Pr. 
350,  affirming  44  How.  Pr.  357,  and 
affirmed,  56  N.  Y.  72,  15  Abb.  Pr. 
(N.  S.)  436,  47  How.  Pr.  354.  (5) 
Hearing  evidence  in  absence  of  party. 
Dorlon  v.  Lewis,  9  How.  Pr.  (N.  Y.) 
1.  (6)  Viewing  premises  in  absence 
of  party.  Yale  v.  Gwinits,  4  How.' 
Pr.  (N.  Y.)  253.  (7)  Preparing  opin- 
ion and  submitting  to  attorney  before 
deciding  case.  Dorlon  v.  Lewis,  9  How. 
Pr.  (N.  Y.)  1.  (8)  Assuring  first  one 
party  and  then  the  other  that  he  was 
going  to  decide  in  his  favor,  and  ex- 
hibiting generally  indecision  and  vacil- 
lation, though  no  corrupt  motive  ap- 
peared. Eoosa  V.  Saugerties  &  W.  T. 
E.  Co.,  12  How.  Pr.  (N.  Y.)  297.     (9) 
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party,^  or  where,  from  the  relationship  of  the  parties,  the  fairness  of 
the  decision  can  be  justly  questioned.*  Insanity  of  the  referee  is 
ground  for  setting  aside  the  report.'' 

Mistake  of  law  or  fact,  if  clear,  is  generally  ground  for  setting  aside 
the  report.'  So  where  the  facts  are  undisputed  and  the  referee  has 
drawn  a  wrong  inference  the  report  may  be  set  aside,'  or  where  from 
the  face  of  the  report  it  appears  that  the  referee  intended  to  follow 
the  law  but  misapprehended  it  ;^°  but  if  it  is  clear  that  the  referee  did 
not  intend  to  follow  the  law  it  has  been  held  that  injustice  must  appear.^^ 
Some  courts  say  that  the  mistake  of  law  or  fact  must  appear  on  the 


Soliciting  favors  of  party  and  decid- 
ing against  him  after  refusal.  Bur- 
rows V.  Dickinson,  35  Hun  (N.  Y.) 
492.  (10)  Drinking  intoxicating  liquor 
during  the  hearing.  Noyes  «.  Gould, 
57  N.  H.  20. 

[c]  Facts  Not  Constituting  Miscon- 
duct.— (1)  Statements  made  in  referee's 
presence  which  he  refused  to  listen  to. 
Adams  v.  Bushey,  60  N.  H.  290.  (2) 
After  deciding  principles,  sending  for 
party  and  asking  if  he  would  agree 
that  certain  after-accruing  items  should 
be  considered  in  the  settlement.  Innes 
V.  Miller,  1  Dall.  (Pa.)  188,  1  L.  ed. 
93.  (3)  Asking  third  person  whether 
defendant  could  pay  if  judgment 
against  him.  Eheem  v.  Allison,  2  Serg, 
&  E.  (Pa.)  113.  (4)  Eeceiving,  after 
hearing,  additional  written  arguments 
and  suggestions,  which  were  first  sub- 
mitted to  other  party.  Dodge  v.  Stick- 
ney,  60  N.  H.  461.  (5)  Viewing  prem- 
ises again  after  the  hearing,  the  first 
having  been  regularly  taken,  and  no 
prejudice  appearing.  Adams  v.  Bushey, 
60  N.  H.  290. 

[d]  Mere  change  of  opinion  after 
having  told  counsel  what  his  decision 
would  be.  Gray  v.  Fisk,  12  Abb.  Pr. 
(N.  S.)  213,  42  How.  Pr.  135,  1  Jones 
&  S.  484,  affirnwd,  53  N.  T.  630. 

5.  Nolan  v.  Colorado  Cent.  C.  M. 
Co.,  63  Fed.  930,  12  C.  C.  A.  585. 

[a]  Expression  of  opinion  unknown 
to  party  at  time  of  appointment.  Fay 
V.  Green,  2  Aiken  (Yt.)  386. 
,  6.  Fortunato  v.  New  York,  31  App. 
Div.  271,  52  N.  Y.  Supp.  872,  reversing 
23  Misc.  82,  50  N.  Y.  Supp.  429  (referee 
had  been  constantly  employed  for 
twenty  yearj  as  counsel  for  one  party 
and  this  was  unknown  to  the  other 
party);  Cronon  v.  Avery,  42  Misc.  1, 
85  N.  Y.  Supp.  539  ("public  policy 
requires  on  the  part  of  referees  the 
avoidance   of   even  the   appearance   of 
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such  relations  as  might  bias  the  judg- 
ment consciously  or  unconsciously  or 
swerve  in  the  slightest  degree  their 
action."  One  of  referee's  firm  had 
been  counsel  for  prevailing  party); 
Conmee  v.  Canadian  Pacific  B.  W.  Co., 
16  Ont.  639.  Arbitrator  received  of- 
fer of  employment  as  solicitor  for  one 
party  before  making  his  report,  and 
accepted  the  offer  subsequently. 

[a]  Beferee  was  landlord  of  party 
is  not  of  itself  such  a  relationship  as 
disqualifies  him  to  act.  Fisher  v. 
Towner,  14  Conn.  26. 

7.  Bedford  v,  Hoi-Tan  Co.,  140  App. 
Div.  282,  125  N.  Y.  Supp.  173,  but 
mere  illness,  or  weakness  to  such  an 
extent  that  the  referee  had  to  be  as- 
sisted in  making  his  signature  is  not 
sufficient. 

8.  Del.— Allen  v.  Miles,  4  Harr.  234. 
D.  C. — Strong  v.  Dist.  of  Columbia,  4 
Mackey  242.  Pa.— Bell  v.  McCall,  1 
Browne  128;  Williams  v.  Craig,  1  Dall. 
313,  1  L.  ed.  153. 

9.  Skiff  V.  Johnson,  57  N.  H.  475. 

10.  Me.  —  Hagar  v.  New  England 
Mut.  M.  Ins.  Co.,  63  Me.  502.  Tenn. 
Nance's  Lessee  v.  Thompson,  1  Sneed 
321.  Vt. — Needham  v.  Holt,  54  Vt. 
326.  Va.— Pleasants,  Shore  &  Co.  v. 
Boss,  1  Wash.  (1  Va.)  156,  1  Am.  Dee. 
449. 

[a]  Error  of  law  must  be  gross  and 
plain,  and  referees  must  themselves 
have  been  misled.  Fairehild  v.  Adams, 
11  Cush.  (Mass.)  549. 

[b]  Failure  to  follow  rule  adopted 
is  ground  for  setting  aside  though  the 
rule  be  one  of  "law,  equity  or 
arithmetic."  Learned  v.  Bellows,  8  Vt. 
79. 

11.  Park  V.  Pratt,  38  Vt.  545.  And 
see  Sawyer  v.  Doane,  1  Aik.  (Vt.)  138, 
which  holds  there  must  be  mistake  of 
fact,  corruption,  or  gross  partiality. 
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face  of  the  report,'^^  but  a  better  statement  of  the  rule  is  that  it 
must  appear  on  the  face  of  the  proceedings.^^  The  presumption  al- 
ways is  that  the  referee  adopted  a  correct  legal  rule/*  and  the  bur- 
den is  clearly  on  the  e}{eeptant  to  show  a  mistake  of  fact  not  apparent 
on  the  face  of  the  report.^^  The  right  of  the  court  generally  to  set 
aside  a  report  as  contrary  to  law,  or  without  evidence  to  support  it, 
is  elsewhere  treated.^" 

An  excessive  award  has  been  held  not  ground  for  setting  aside  unless 
it  be  so  gross  as  to  suggest  fraud  or  collusion/'  but,  by  the  weight 
of  opinion,  if  the  award  is  excessive  in  amount  it  may  be  set  aside,^* 
unless  the  excess  be  remitted.^^ 

Passing  on  matters  not  in  issue  is  ground  for  setting  aside  report,^"  or 
where  the  report  does  not  conform  to  the  order  of  reference.^^ 

Mere  discovery  of  new  evidence  is  not  generally  ground  for  setting 
aside  the  report.^^ 

Estoppel  or  Waiver.  —  A  party  cannot  complain  of  an  improper  trans- 
action between  himself  and  the  referee,^^  and  by  not  raising  the  ob- 
jection promptly  on  discovery  of  facts,  he  may  waive  the  referee's 
prejudice^*  or  disqualification,^^  or  misconduct.^^ 


12.  Fairchild  v.  Adams,  11  Cush. 
(Mass.)  549;  Hogge  v.  Burgess,  3  H.  & 
N.  293,  27  L.  J.  Ex.  318,  4  Jur.  (N. 
S.)  668,  6  Wkly.  Eep.  504,  157  Eng. 
Eeprint  482  (must  be  on  the  face  of 
the  report  or  in  a  contemporaneous 
writing) ;  followed  in  Saulter  v.  Car- 
ruthers,  20  U.  C.  Q.  B.  560.  See  also 
Bead  v.  "Weir,  20  U.  C.  Q.  B.  544. 

13.  Cal. — Goodrich  v.  Marysville,  5 
Cal.  430,  either  for  error  of  law  appar- 
ent on  face  of  the  report,  or  on  bill  of 
exceptions  bringing  up  the  evidence 
for  review.  N.  C. — Henry  v.  Hilllard, 
120  N.  C.  479,  27  S.  E.  130,  must  ap- 
pear on  the  face  of  the  award  and 
terms  of  submission  and  not  merely  by 
affidavit.  Pa. — Hains  v.  Moyer,  1 
Woodw.  Dee.  171,  the  record  must  show 
the  mistake. 

[a]  It  Need  Not  Appear  on  the 
Face  of  the  Report. — Williams  v.  Craig, 
1  Call.  (Pa.)  313,  1  L.  ed.  153;  Hurst 
V.  Hurst,  1  Wash.  C.  0.  56,  12  Fed. 
Cas.  No.  6,930. 

[b]  May  he  hy  uncontradicted  affi- 
davit or  testimony  of  referee.  Sturgis 
V.  Eue,  3  Clark   (Pa.)   499. 

14.  Martin  v.  Wells,  43  Vt.  428. 

15.  In  re  Harland's  Account,  5 
Eawle  (Pa.)  323. 

16.  See  supra,  XT,  B. 

17.  Eudd  V.  Jones,  4  Dana  (Ky.) 
229. 

18.  Me. — Nutter  r.  Taylor,  78  Me. 
424,   6   Atl.    835.      N.   Y.— Eastman   v. 


New  York,  5  Eob.  389.  Pa.— Bank  v. 
Bank,  10  Sad.  255,  13  Atl.  829,  21  W. 
N.  C.  399.  Va.— Melendy  v.  Barbour, 
78  Va.  544. 

19.  N.  H. — Locke  v.  Barrington,  59 
N.  H.  530.  Pa.— Eank  v.  Eank,  10  Sad. 
255,  13  Atl.  829,  21  Wkly.  N.  Cas. 
399.  Va. — Bassett's  Admr.  v.  Cunning- 
ham's Admr.,  9  Gratt.  (50  Va.)  684. 

20.  Elliott  V.  Quimby,  13  N.  H.  181. 

21.  Bulsom  V.  Lampmau,  1  Kan.  324 
(where  issue  of  law  only  was  submitted 
a  report'  finding  on  the  facts  should 
be  set  aside) ;  Burke  v.  Turner,  89  N. 
C.  246. 

22.  Holmes  v.  Evans,  27  Jones  &  S. 
121,  13  N.  Y.  Supp,  610,  proper  remedy 
is  motion  for  a  new  trial. 

[a]  Due  diligence  must  appear  to 
warrant  setting  aside,  as  in  case  of 
motion  for  new  trial.  Aubel  v.  Ealer, 
2  Binn.  (Pa.)  582,  note.  See  also  Web- 
ber V.  Ives,  1  Tyler  (Vt.)  441;  Adams 
V.  Hubbard,  25  Gratt.   (66  Va.)   129. 

23.  Gray  v.  Fisk,  1  Jones  &  S.  484, 
12  Abb.  Pr.  (N.  S.)  213,  42  How.  Pr. 
135,  afflrmod,  53  N.  Y.  630. 

24.  Story  v.  De  Armond,  77  111.  App. 
74;  Matter  of  Kock,  33  Misc.  153,  68 
N.  Y.  Supp.  375. 

25.  Moore  v.  Waco  Bldg.  Assn.,  19 
Tex.  Civ.  App.  68,  45  S.  W.  974. 

26.  N.  H.— Noyes  «,  Gould,  57  N.  H. 
20.  N.  Y.— Matter  of  Kock,  33  Misc. 
153,  68  N.  Y.  Supp.  875.     Eng.— Eob- 
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3.  Procedure  To  Set  Aside.  —  The  proper  procedure  is  a  motion 
to  set  aside  the  report." 

Time  To  Move.  —  The  motion  may  be  made  at  any  time  before  the 
final  decree  or  judgment,-^  and,  generally,  it  must  be  made  before 
judgment  or  decree  is  entered,^^  but  where  a  party  has  had  no  op- 
portunity to  move  before  the  entry  of  judgment,  he  may  move  to 
set  aside  the  report  thereafter,^"  though  it  is  necessary  in  all  cases 
to  move  promptly.^^  The  time  is  fixed  by  statute  in  some  juris- 
dictions,^^ and  failure  to  file  within  the  prescribed  time  is  generally 
fatal,^^  but  the  time  may  be  enlarged  by  the  court.^*  The  parties 
may  fix  the  time  by  stipulation.^^  The  prevailing  party  cannot  pre- 
vent the  hearing  of  the  motion  by  failing  to  file  the  report.'^ 

Hearing  Motion.  —  The  particular  term,  or  day,  at  which  the  motion 
is  to  be  heard  depends  upon  local  rules  and  statutes.^^  On  hearing 
of  the  motion  to  set  aside  the  report  the  general  rule  is  that  new 
evidence  will  not  be  received,^^  and  the  motion  may  be  overruled 


inson  v.  Eobinson,  35  L.  T.  N.  S.  337, 
24  WkJy.  Rep.  675. 

?7.  Oal. — Peabody  v.  Phelps,  9  Cal. 
213.  Minn. — Coehrane  v.  Halsey,  25 
Mass.  52.  N.  Y. — McPherson  v.  Eon- 
ner,  8  Jones  &  S.  448,  Bng.— Dyke  v. 
Cannell,  11  Q.  B.  D.  180,  47  L.  T.  N.  S. 
174,  31  Wkly.  Eep.  747. 

[a]  Bill  in  equity  to  restrain  en- 
forcement is  not  proper  remedy  but 
motion  in  law  court  to  set  aside  award, 
where  the  reference  is  in  a  law  action. 
Harding  v.  Wiekham,  2  Johns.  &  H. 
676,  4  L.  T.  Eep.  N.  S.  738,  9  Wkly. 
Eep.  652,  70  Bng.  Eeprint  1230. 

28.  Pitman  v.  Thornton,  65  Me.  95; 
Dyke  v.  Cannell,  11  Q.  B.  D.  180,  47 
L.   T.   N.   S.   174,   31   Wkly,  Eep.   747. 

29.  McPherson  v.  Eonner,  8  Jones  & 
S.  (N.  Y.)  448;  Comstock  v.  Eathbone, 
1  Johns.  (N.  Y.)  138.  And  see  Dyke 
V.  Cannell,  11  Q.  B.  D,  180,  47  L.  T. 
N.  S.  174,  31  Wkly.  Eep.  747,  where 
it  is  suggested  that  the  prevailing 
party  by  his  motion  to  enter  judgment 
may  compel  the  othpr  party  to  move 
to  set  aside  the  report. 

30.  Cochrane  v.  Halsey,  25  Minn.  52 
(as  where  the  report  was  made  and 
filed  and  judgment  entered  immediate- 
ly witHou't  any  notice) ;  Schreyer  v. 
Holborrow,  26  Hun  (N.  Y.)  468,  63 
How.  Pr.  228.  <  And  see  Mersereau  v. 
Pearsall,  6  How.  Pr.  (N.  Y.)  293,  sug- 
gesting it  might  be  done  in  a  proper 
case  on  discovery  of  new  evidence. 

fa]  Where  -the  decision  of  the 
referee  stands  as  the  decision  of  the 
court,  the  right  dates  from  the  entry 
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of  judgment  and  not  from  the  filing 
of  the  report.  Peabody  v.  Phelps,  9 
Cal.  213. 

31.  Cochrane  v.  Halsey,  25  Minn. 
52;  Mersereau  v.  Pearsall,  6  How.  Pr. 
293  (too  late  after  appeal  and  de- 
termination thereof) ;  Patterson  v. 
Graves,  11  How.  Pr.   (N.  Y.)   91. 

32.  See  the  statutes  and  Kansas  City 
V.  Forsee,  168  Mo.  App.  213,  153  S.  W. 
572  (holding  that  motions  to  set  aside 
were  in  the  nature  of  exceptions  which 
must  be  filed  within  four  days  after 
return  of  the  reporf);  In  re  Atlantic 
&  Lake  Superior  Ey.  Co.,  41  Can.  Sup. 
Ot.  1. 

33.  Kansas  City  v.  Forsee,  168  Mo. 
App.  213,  153  S.  W.  572. 

34.  N.  y.— Wilder  v.  Wheeler,  1 
How.  Pr.  114.  Pa. — Hamilton  v.  Gal- 
lagher, 4  Yeates  202.  Can. — Murphy 
V.  Cotton,  14  U.  C.  Q.  B.  426.  Bng. 
Cooke  V.  Newcastle  &  G.  Water  Co.,  10 
Q.  B.  D.  332,  52  L.  J.  Q.  B.  337. 

35.  Michael  v.  Lojigman,  42  Iowa 
484. 

36.  Thompson  v.  Tompkins,  1  Johns. 
Cas.  (N.  Y.)  238,  under  the  practice 
the  referee  delivers  the  report  to  the 
prevailing  party's  attorney. 

37.  See  the  statutes  and  rules  and 
.also  Dodfre  r.  Stickney,  60  N.  H.  461; 
Free  v.  Buckingham,  59  N.  H.  219; 
Clinton  v.  Elmendorf,  3  Johns.  (N.  Y.) 
143. 

38.  U.  S.— Hurst  v.  Hurst,  1  Wash. 
C.  0.  56,  12  Fed.  Cas.  No.  6,930.  Me. 
Smith  V.  Smith,  32  Me.  23,  affidavit  of 
party  that  he  was  fraudulently  induced 
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because  all  the  evidence  that  was  before  the  referee  is  not  before  the 
court.'^ 

Determination  and  Order.  — IViilure  to  prosecute  the  motion  will  be 
treated  as  an  abandonment  thereof.*"  If  upon  hearing  the  motion 
after  judgment  the  court  sets  aside  the  report,  it  may  also  vacate  its 
judgment.*^  On  setting  aside  the  report  as  a  whole,  the  referee's 
findings  of  fact  as  well  as  his  conclusions  of  law  are  set  aside,*^  but 
the  court  may  allow  the  report  to  stand  as  to  facts  correctly  found 
and  find  a  different  conclusion  of  law  thereon,*^  though  the  court 
is  not  bound  to  correct  errors  and  may  set  aside  the  report.**  Terms 
may  be  imposed  by  the  court  as  a  condition  for  setting  aside,*'  and 
it  is  discretionary  with  the  court  as  to  imposing  costg  or  permitting 
them  to  abide  the  event  of  the  suit.*°  The  order  setting  aside  the 
report  may  be  amended.*' 

4.  Proceedings  After  Report  Set  Aside.*^  —  Generally  the  court 
should  either  refer  the  case  again  to  the  same  or  another  referee,*' 
or  should  grant  a  new  trial  and  proceed  as  if  the  case  had  never 
been  referred,'"  and  it  is  clear  that  the  court  cannot  enter  judgment 


to  enter  into  the  submission  cannot 
be  received.  N.  Y. — Hopkins  v.  Banks, 
7  How.  650,  affidavit  of  one  party  ad- 
mitting claim  to  be  just,  is  inadmis- 
sible. 

As  to  conclusiveness  of  report  gen- 
erally,  see  supra,  XI,  B. 

39.  Belmont  v.  Smith,  1  Duer  (N. 
?.)  675  (affidavit  of  party  setting 
forth  proceedings  before  the  referee 
'annot  be  received,  but  there  must  be 
a  special  report  of  the  evidence  ob- 
tained from  the  referee) ;  Adams  v. 
Hubbard,  25  Gratt.  (66  Va.)  129,  the 
ground  urged  was  discovery  of  new 
evidence,  but  the  court  clearly  could 
not  determine  without  all  of  the  evi- 
dence before  it. 

Generally  as  to  bringing  up  the  evi- 
dence on  bill  of  exception,  see  supra, 
X,  I. 

40.  Frank  v.  Doane,  15  Cal.   302. 

41.  Cochrane  v.  Halsey,  25  Minn. 
52. 

42.  Stroup  V.  Bridger,  124  Iowa  401, 
100  N.   W.  113. 

43.  In  re  Assignment  of  Hooker,  75 
Iowa  377,  39  N.  W.  652;  Sage  v.  Nich- 
ols, 51  Iowa  44,  50  N.  W.  491,  citecl 
with  approval  in  Stroup  v.  Bridger,  124 
Iowa  401,  100  N.  W.  113.  And  see 
Kamsey  v.  Browder,  136  N.  C.  251,  48 
S.  B.  651,  construing  the  ruling  of  the 
judge  as  being  merely  a  modification 
of  the  referee's  conclusions  of  law, 
leaving  the  findings  of  fact  stand  in 
the  absence  of  specific  findings  by  the 
judge. 


44.  Hidden  v.  Jordan,  32   Cal.   397. 

45.  In  re  Davenport,  37  Misc.  179, 
,74  N.  Y.  Supp.  940,  party  was  reason- 
ably limited  as  to  time  to  be  consumed 
in  rehearing. 

46.  Wentworth  v.  Candee,  17  How. 
Pr.   (N.  Y.)  405. 

47.  Matter  of  Post,  60  Hun  577,  14 
N.  Y.  Supp.  205,  38  N.  Y,  St.  1,  modify- 
ing 9  N.  Y.  Supp.  449,  2  Con.  Sur.  243, 
recitals  supplied  to  show  what  was  be- 
fore the  court  on  the  hearing. 

48.  Control  of  case  generally  after 
report  set  aside,  see  supra,  VIII,  C- 

49.  la. — Stroup  i>.  Bridger,  124  Iowa 
401,  100  N.  W.  113;  Lyons  v.  Harris, 
73  Iowa  292,  34  N.  W.  864;  Schohmer 
V.  Lynch,  11  Iowa  461.  Mo. — Walton 
V.  Walton,  17  Mo.  376;  Farmers  & 
Merchants'  Bank  v.  MeMullen,  85  Mo. 
App.  142.  N.  C. — Morisey  v.  Swinson, 
104  N.  C,  555,  10  S.  E.  754. 

[a]  The  order  of  reference  is  not 
set  aside  (1)  by  the  order  setting  aside 
the  report  (Shuart  v.  Taylor,  7  How. 
Pr.  [N.  Y.]  251),  even  though  (2)  a 
compulsory  reference  could  not  have 
been  ordered  in  the  first  instance.  Mas- 
ten  V.  Budington,  18  Hun  (N.  Y.)  105. 
But  compare  Randall  v.  Randall,  139 
App.  Div.  674,  124  N.  Y.  Supp.  524, 
holding  that  the  court  may  vacate  the 
order  of  reference  on  setting  aside  the 
report. 

As  to  whether  the  court  should  send 
back  to  the  same  referee,  or  to  another 
referee,  see  supra,  VIII,  C. 

50.  Cal. — ^Daverkosen  v.  Kelleyj  43 
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without  a  further  trial  or  a  rereference.^^  Where  the  whole  report 
is  set  aside  it  is  sometimes  said  that  the  court  cannot  try  the  questions 
of  fact,^^  but  other  courts  say  that  if  the  report  has  been  wholly  set 
aside  a  motion  to  discharge  the  rule  and  send  the  case  to  the  court 
for  trial  is  proper.^^  One  who  joins  in  a  trial  before  a  jury  after  the 
erroneous  setting  aside  of  the  report  does  not  waive  the  error.°*  The 
decision  setting  aside  the  award  disposes  of  a  subsequent  motion  to 
recommit.'"' 


Cjfl.  477.  Ind. — Eobinson  v.  Shanks,  118 
Inid.  125,  20  N.  E.  713.  la.— Lyons  v. 
Harris,  73  Iowa  292,  34  N.  W.  864. 
Md. — Harryman  v.  Harryman,  43  Md. 
140.  Neb. — Gibsorf  v.  Gibson,  24  Neb. 
394,  39  N.  W.  450.  Vt.— Baxter  v. 
Thompson,  25  Vt.  505.  Wis. — Messen- 
ger i;.  Broom,  1  Pin.  630. 

51.  Lyons  v.  Harris,  73  Iowa  292,  34 
N.  W.  864;  Bice  v.  Benedict,  18  Mich. 
75. 

52.  Stroup  V.  Brtdger,  124  Iowa  401, 
100  N.  W.  113. 


53.  Baxter  v.  Thompson,  25  Vt.  505. 
See  also  Hottensteiri's  Appeal,  2  Grant 
Gas.  (Pa.)  301,  where  the  distinction 
is  drawn  that  after  a  trial  by  jury  it 
a  new  trial  be  granted  the  case  must 
go  to  another  jury  but  after  a  refer- 
ence the  court  may  decide  the  question 
of  fact  without  a  new  reference. 

54.  Tinfeley  v.  Dolby,  13  Neb.  371, 
14  N.  W.  146. 

55.  Etter  v.  Edwards,  4  Watts  (Pa.) 
63. 


REFERENDUM.  —  See  Statutes. 
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CBOSS-BEFERENCES: 

Mistake;  Rescission  and  Cancellation. 

For  forms,  see  9  Standaed  Peoc.  1047,  et  seq. 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this,  article. 

I.  NATURE  AND  SCOPE  OF  REMEDY.  —  A.  In  General. 
Reformation  is  an  equitable  remedy^  designed  for  the  correction  of 
written  instruments  to  make  them  speak  the  real  intention  of  the 
parties.^  The  power  to  reform  is  exercised  with  great  caution,^  and 
only  when  clearly  necessary  to  give  effect*  to  the  true  agreement  or 


1.  See  8  Standard  Pkoc.  432,  and 
infra,  II. 

2.  Gaffuey  Mercantile  Co.  v.  Hop- 
kins, 21  Mont.  13,  52  Pae.  561;  De 
Voin  v.  De  Voin,  76  Wis.  66,  44  N.  "W. 
839, 

Distinguished  from  rescission  and 
cancellation,  see  the  title  "Rescission 
and  Cancellation." 

3.  U.  S.— Ivinson  v.  Hutton,  98  U. 
S.  79,  25  L.  ed.  66;  Electric  Goods 
Mfg.  Co.  V.  Koltonski,  171  Fed.  550; 
Willard  v.  Davis,  122  Fed.  363;  Hearn 
V.  Equitable  Ins.  Co.,  4  Cliff.  192,  11 
Fed.  Cas.  No.  6,300.  Ala.— Kilgore  v. 
Redmill,  121  Ala.  485,  25  So.  766; 
Ohlander  v.  Dexter,  97  Ala.  476,  12 
So.  51.  Oonn. — Bishop  v.  Clay,  F.  &  M. 
Ins.  Co.,  49  Conn.  167.  Del. — Pierson 
V.  Pierson,  5  Del.  Oh.  11.  Ga, — Nelson 
V.  Spence,  129  Ga.  35,  58  S.  B.  697; 
Wyohe  t!.  Greene,  16  Ga.  49;  "Wall  v. 
Arrington,  13  Ga.  88.  HI. — Anderson 
V.  Stewart,  281  111.  69,  117  N.,  E.  743; 
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Silurian  Oil  Co.  v.  Neal,  277  111. '  45, 
115  N.  E,  114;  Hunter  v.  Bdlyeu,  30 
111.  228.  Ohio.— Hout  v.  Hout,  20  Ohio 
St.  119.  W.  Va.— Buford  v.  Chiches- 
ter, 69  W.  Va.  213,  71  S.  E.  120. 

[a]  A  deed  made  to  defraud  cred- 
itors, will  not  be  reformed  by  equity, 
since  equity  condemns  the  purpose  for 
which  the  deed  was  made.  Pierson  v. 
Pierson,  5  Del.  Ch.  11. 

4.  U.  S.— Ivinson  v.  Hutton,  98 
IT.  S.  79,  25  L.  ed.  66;  Hunt  v.  Rous- 
maniere,  8  Wheat.  174,  5  L.  ed.  589; 
Bailey  v.  Lisle  Mfg.  Co.,  238  Fed.  257, 
152  C.  C.  A.  3.  Ala.— Jones  v.  John- 
ston, 193  Ala.  265,  69  So.  427;  Page 
V.  Whatley,  162  Ala.  473,  50  So.  116; 
"Weathers  v.  Hill,  92  Ala.  492,  9  So, 
412;  Loclchart  v.  Cameron,  29  Ala.  355. 
Ark.— James  v.  Furr,  126  Ark.  251,  190 
S.  W.  444.  ria.— Interstate  Lumb.  Co. 
V.  Fife,  70  Fla.  178,  69  So.  715;  Cap- 
ital City  Bank  r.  Hilson,  64  Fla.  206, 
60    So.    189,    Ann.    Cas.    1914B,    1211; 
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■understanding  of  the  parties,  and  to  further  the  cause  of  justice.^ 
B.    Grounds  fok  Invoking.  —  To  warrant  relief  by  way  of  reforma- 
tion, it  must  appear  that  the  instrument  fails  to  express  the  true 
agreement  of  the  parties"  by  reason  of  their  mutual  mistake,'  or  of 


Phenix  Ins.  Co.  v.  Hilliard,  59  I'la. 
59a,  52  So.  799,  138  Am.  St.  Eep.  171; 
Jacobs  V.  Parodi,  50  Fla.  541,  39  So. 
833.  Ga. — Jordy  v.  Dunlevie,  139  Ga. 
325,  77  S.  B.  162.  111.— I'royd  v. 
Schultz,  260  111.  268,  103  N.  E.  220, 
Ann.  Cas.  1914D,  225;  Hunter  v.  Bil- 
yeu,  30  111.  228.  la. — Haugh  v.  Lanz, 
163  N.  W.  204.     Kan.— Baker  v.  Lane, 

82  Kan.  715,  109  Pac.  182,  28  L.  E.  A. 
(N.  S.)  405.  Me.— Tucker  v.  Madden, 
44  Me.  206.  Mich. — Nagel  v.  Schneider, 

83  Mich.  407,  47  N.  W.  318.  Minn. 
Lockwood  V.  Geier,  98  Minn.  317,  108 
N.  W.  877,  109  N.  W.  245.  Mo. 
Leitensdorfer  v.  Delphy,  15  Mo.  160,  55 
Am.  Dec.  137.  N.  J.— Koch  v.  Com. 
Ins.  Co.,  87  N.  J.  Eq.  90,  99  Atl.  920. 
N.  Y.— New  York  Ice  Co.  v.  North 
Western  Ins.  Co.,  31  Barb.  72,  10  Abb. 
Pr.  34,  20  How.  Pr.  424.  N.  C— Wil- 
liams V.  Houiston,  57  N.  C.  277.  Ohio. 
Carr  v.  Williams,  10  Ohio  305,  36  Am. 
Dec.  87.  W.  Va.— Buford  v.  Chiches- 
ter, 69  W.   Va.   213,  71   S.  E.  120. 

[a]  Antecedent  Instniments.  —  A 
court  of  equity  has  jurisdiction,  in  a 
suit  to  reform  a  sheriff's  deed,  to  go 
back  to  the  original  transaction  be- 
tween the  parties,  and  reform  the  first 
and  all  subsequent  instruments  so  as 
to  make  them  conform  to  the  original 
intention  of  the  parties.  Busey  v. 
Moraga,  130  Cal.  586,  62  Pac.  1081; 
Donald  v.  Beals,  57  Cal.  399;  Quivey 
V.  Baker,  37  Cal.  465. 

[b]  Where  there  has  been  no  meet- 
ing of  the  minds  of  the  parties  to  a 
written  instrument  there  can  be  no 
reformation  thereof  but  only  rescission 
of  such  instrument.  Burt  v.  Los  An- 
geles, etc.  Assn.,  175  Cal.  668,  166  Pac. 
993. 

[c]  ,  Against  one  who  is  incompetent 
to  contract,  reformation  cannot  be  had. 
McEeynolds  v.  Grubb,  150  Mo.  352,  51 
S.  W.  822,  73  Am.  St.  Eep.  448.  And 
see  Carr  v.  Williams,  10  Ohio  305,  36 
Am.  Dec.  87. 

5.  XT.  S. — Grieb  v.  Equitable  Life 
Assur.  Soc,  189  Fed.  498.  Mo.— Hen- 
derson V.  Dickey,  35  Mo.  120.  N.  H. 
Daggett  V.  Ayer,  65  N.  H.  82,  18  Atl. 
169.  N.  Y.^Laub  v.  Buckmiller,  17 
N.   T.   620.     Ohio,— Carr  v,   Williams, 


10  Ohio  305,  36  Am.  Dec.  87.  W.  Va. 
Buford  V.  Chichester,  69  W.  Va.  213, 
71  S.  B.  120.  Wis. — Eeeg  v.  Adams, 
113  Wis.  175,  87  N.  W.  1067. 

6.  New  York  Ice  Co.  v,_  North  West- 
ern Ins.  Co.,  31  Barb.  (N.  Y.)  72,  10 
Abb.  Pr.  34,  20  How.  Pr.  424;  Cuth- 
bertson  v.  Morgan,  149  N.  C.  72,  62 
S.  E.  744. 

[a]  If  made  in  accordance  with  the 
Intent  of  the  parties,  the  instrument 
will  not  be  reformed.  Dressier  1).  Mul- 
herh,  77  Misc.  476,  136  N.  Y.  Supp. 
1049. 

7.  Ala.— Clark  v.  Hart,  57  Ala.  390. 
Ark. — Frazer  v.  State  Bank  of  Decatur, 
101  Ark.  135,  141  S.  W.  941.  Cal. 
Nicholson  v.  Tarpey,  89  Cal.  617,  26 
Pac.  1101.  Conn. — Essex  v.  Day,  52 
Conn.  483,  1  Atl.  620.  Ga. — W;erner 
V.  Eawson,  89  Ga.  619,  15  S.  E.  813; 
Iveraon  v.  Wilburn,  65  Ga.  103;  Price 
V.  Cutts,  29  Ga.  142,  74  Am.  Deo.  52. 
111. — Douglas  V.  Grant,  12  111.  App. 
273.  Ind. — Citizens'  Nat.  Bank  v. 
Judy,  146  Ind.  322,  43  N.  E.  259;  Bos- 
zell  V.  Eoszell,  109  Ind.  354,  10  N.  E. 
114.  Ky.— Pickrell  &  Craig  Co.  v. 
Castleman  Blakemore  Co.,  174  Ky.  1, 
191  S.  W.  680.  Md. — Dulany  v.  Eogers, 
50  Md.  524;  National  Fire  Ins.  Co. 
V.  Crane,  16  Md.  260,  77  Am.  Dec.  289. 
Minn. — Miller  v.  McCarty,  47  Minn. 
321,  50  N.  W.  235,  28  Am.  St.  Eep. 
375.  Miss. — Moore  v.  Vick,  2  How. 
746,  32  Am.  Dec.  301.  Mont.— Gaffney 
Mercantile  Co.  v.  Hopkins,  21  Mont. 
13,  52  Pac.  561.  N.  Y.— Welles  v. 
Yates,  44  N.  Y.  525;  Leavitt  v.  Palmer, 
3  N.  Y.  19,  51  Am.  Dec.  333.  N.  0. 
Cro'ssland  v.  Shober,  60  N.  C.  562.  Ohio. 
Eoberts  v.  Elmore,  3  Ohio  Dec.  (Ee- 
print)  208,  4  Wkly.  L.  Gaz.  393.  Okla. 
Thraves  v.  Greenlees,  42  Okla.  764,  142 
Pac.  1021.  Pa.— Safe  Deposit  &  Trust 
Co.  V.  Diamond  Coal  &  Coke  Co.,  234 
Pa.  100,  83  Atl.  ,54;  Grubb 's  Appeal, 
90  Pa.  228.  Vt.— Brown  v.  Lamphear, 
35  Vt.  252;  Beardsley  v.  Knight,  lO'Vt. 
185,  33  Am.  Dec.  193. 

[a]  A  mistake  of  the  draftsman  or 
scrivener  whereby  some  provision  of- 
the  instrument  is  inserted  or  omitted 
contrary  to  the  intention  of  the  parties, 
is  the  mistake  of  both  parties  to  the 
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mistake  on  one  side  and  fraud  or  inequitable  conduct  on  the  other.^ 
By  some  authorities  it  is  held  that  the  court  is  limited  to  cases  where 
the  mistake  is  one  of  fact  only,^  while  other  authorities  hold  that 
equity  will  grant  relief  if  the  written  instrument  fails  to  express  the 
intention  of  the  parties  in  making  it,  although  the  mistake  may  be  as 
to  the  legal  effect  and  meaning  of  the  terms  employed  in  the  writing,*" 
especially  if  there  is  any  question  of  fact  intermixed  with  the  ques- 
tion of  law.**    The  general  rule  appears  to  be  that  equity  will  relieve 


instrument.  Flynn  v.  Finch,  137  Iowa 
378,  114  N.  W.  1058;  Parehen  v.  Chess- 
man, 49  Mont.  326,  142  Pae.  631,  146 
Pae.  469,  Ann.  Cas.  1916A,  681. 

[b]  Unilateral  Mistake. — A  mistake 
or  misunderstanding  of  one  party  to 
a  transaction  will  not  authorize  the 
reformation  of  a  written  instrument; 
since,  in  order  to  reform  a  contract 
it  must  appear  that  the  parties  mutual- 
.  ly  intended  something  difEerent.  Ala. 
Kant  V.  Atlanta,  B.  &  A.  E,  Co.,  189 
Ala.  48,  66  So.  598.  Ark. — James  ■». 
Furr,  126  Ark.  251,  190  S.  W.  444.  la. 
Williams  v.  Hamilton,  104  Iowa  423,  73 
N.  W.  1029,  65  Am.  St.  Eep.  475,  and 
note.  N.  J. — Chelsea  Nat.  Bank  v. 
Smith,  74  N.  J.  Eq.  275,  69  Atl,  533. 
N.  Y. — Syenite  Trap  Eock  Co.  v.  Wil- 
liams, 167  App.  Div.  774,  153  N.  Y. 
Supp.  74.  Ore. — ^Boardman  c.  Insurance 
Co.,  84  Ore.  60,  164  Pae,  558. 

8.  Ala. — Jones  v.  Johnston,  193  Ala. 
265,  69  So.  427;  Griel  Bros.  Co.  v. 
Brooks,  176  Ala.  577,  58  So.  552.  Ark. 
Miller  v.  Miller,  130  Ark.  28,  195  8.  W. 
1071.  Oal. — Auerbaeh  v.  Healy,  174 
Cal.  60,  161  Pae.  1157;  Kenney  v. 
Parks,  54  Pae.  251;  Higgins  v.  Par- 
sons, 65  Cal.  280,  3  Pae.  881;  Kent 
V.  Snyder,  30  Cal.  666.  Ga.— Wyche 
V.  Greene,  26  Ga.  415.  la. — ^Plistil  v. 
Kaspar,  168  Iowa  333,  150  N.  W.  584. 
Ky. — Vanover  v.  Justice,  174  Ky.  577, 
192  S.  W.  653;  Breeding  v.  Tandy,  148 
Ky.  345,  146  S.  W.  742.  N.  J.— Chel- 
sea Nat.  Bank  v.  Smith,  74  N.  J.  Eq. 
275,  69  Atl.  533;  Cubberly  v.  Cubberly, 
39  N.  J.  Eq.  514.  IT.  M.— Cleveland 
V.  Bateman,  21  N.  M.  675,  158  Pae. 
648.  N.  Y.— Baird  v.  Erie  R.  Co.,  210 
N.  Y.  225,  104  N.  E.  614;  Welles  v. 
Yates,  44  N.  Y.  525.  N.  C— J«nes  v. 
Warren,  134  N.  C.  390,  46  S.  E.  740. 
Ohio. — ^Eoberts  v.  Elmore,  3  Ohio  Dec. 
(Reprint)  208.  Okla.  —  Thraves  v. 
Greenlees,  42  Okla.  764,  142  Pae.  1021. 
Pa. — Safe  Deposit  &  Trust  Co.  v.  Dia- 
mond Coal  &  Coke  Co.,  234  Pa.  100,  83 
Atl.  54.  S.  D.— McCormick  H.  Mach. 
Co.  V.  Woulph,  11  S.  D.  252,  76  N.  W. 
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939.  Vt— Churchill  v.  Capen,  84  Vt. 
104,  78  Atl.  734.  Wis.— Grant  Marble 
Co.  V.  Abbot,  142  Wis.  279,  124  N.  W, 
264;  James  v.  Cutler,  54  Wis.  172,  10 
N.  W.  147. 

9.  U.  S. — Goodno  v.  Hotchkiss,  237 
Fed.  686.  Ark.— Hicks  v.  Goody,  49 
Ark.  425,  5  S.  W.  714.  Oal.— Loftus  v. 
Fischer,  106  Cal.  616,  39  Pao.  1064. 
lU.— Silurian  Oil  Co.  v.  Neal,  277  111. 
45,  115  N.  E.  114;  Purvines  v.  Har- 
rison, 151  111.  219,  37  N.  B.  705.  Ind. 
Barnes  v.  Bartlett,  47  Ind.  98;  Bald- 
win V,  Kerlin,  46  Ind.  426.  Me. — An- 
drews V.  Andrews,  81  Me.  337,  17  Atl. 
166.  Mass. — EuBtis  Mfg.  Co.  v.  Saco 
Brick  Co.,  198  Mass.  212,  84  N.  E.  449. 
N.  Y. — Trotter  v.  Brevoort,  60  App. 
Div.  562,  69  N.  Y.  Supp.  1028;  Leary 
V.  Leary,  85  Misc.  591,  148  N.  Y.  Supp. 
1067. 

10.  Ala. — Orr  v.  Echols,  119  Ala. 
340,  24  So.  357;  Berry,  Demoville  & 
Co.  V.  Sowell,  72  Ala.  14.  But  see 
Clark  v.  Hart,  57  Ala.  390,  holding 
that  relief  will  not  be  granted  against 
a  simple  mistake  of  law.  Oonn. — Wood- 
bury Sav.  Bank  &  Bldg.  Assn.  v.  Char- 
ter Oak,  etc.  Ins.  Co.,  31  Conn.  517. 
Fla. — Southern  States  Fire  Ins.  Co.  v. 
Vann,  69  Fla.  544,  68  So.  645.  Ga. 
Eichardson  v.  Perrin,  137  Ga.  432,  73 
S.  E.  649;  Allen  v.  Elder  &  Son,  76 
Ga.  674,  2  Am.  St.  Rep.  63.  la.— Wil- 
liams V.  Hamilton,  104  Iowa  423,  73 
N.  W.  1029,  65  Am.  St.  Rep.  475,  and 
note.  But  see  Casady  v.  Woodbury 
County,  13  Iowa  113.  Minn. — ^Benson 
V.  Markoe,  37  Minn.  30,  33  N.  W.  38, 

5  Am.  St.  Eep.  816.  Ohio. — Globe  Ins. 
Co.  V.  Boyle,  21  Ohio  St.  119;  Clayton 
V.  Freet,  10  Ohio  St.  544.  Ore.— Eich- 
mond  V.  Ogden  St.  R.  Co.,  44  Ore.  48, 
74  Pae.  333.     Wis.— Wisconsin  Marine 

6  Fire  Ins.  Co.  Bank  v.  Mann,  100 
Wis.  596,  76  N.  W.  777;  Green  Bay 
&  Mississippi  Canal  Co.  v.  Hewitt,  62 
Wis.  316,  21  N.  W.  216,  22  N.  W. 
588. 

11.  Hemphill  c.  Moody,  64  Ala.  468; 
Osineup  V.  Henthorn,  89  Kau.  58,  130 
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from  mutual  mistake  of  law  as  to  the  meaning  and  effect  of  the  terms 
employed  to /reduce  to  writing  an  agreement  which  the  parties  have 
made,^^  but  not  from  mistake  or  ignorance  of  law  as  to  the  legal 
effect  of  the  agreement  itself,  whether  upon  the  part  of  both,^^  or  of 
only  the  party  complaining."  There  is  no  ground  for  the  inter- 
position of  equity  to  reform  an  instrument,  when  the  party  authorized 
to  make  correction  offers  to  do  so,^°  or  at  least  has  not  refused  to 
make  the  correction  ;^^  or  where  the  party  against  whom  correction  is 
sought  is  not  designing  to  take  advantage  of  the  mistake.^' 

II.    JUEISDIOTION.^s  —  A.  In  General.  —  Proceedings  to  reform 
written  instruments  are  properly  of  equitable  cognizance"  and  ex- 


Pac.  652,  Ann.  Cas.  1914C,  1262,  46  L. 
E.  A.  (N.  S.)  174. 

12.  Elliott  V.  Sackett,  108  IT.  S.  132, 
141,  2  Sup.  Ct.  375,  27  L.  ed.  678; 
Walden  v.  Skinner,  101  U.  S.  '577,  25 
L.  ed.  963.  la. — Marshall  v.  Westrope, 
98  Iowa  324,  67  N.  W.  257;  Eeed  v. 
Eoot,  59  Iowa  359,  13  N.  W.  323. 
N.  J.— Trusdell  v.  Lehman,  47  N.  J. 
Eq.  218,  20  Atl.  391.  OWo.— Evants 
V.  Strode 's  Admr.,  11  Ohio  480,  38  Am. 
Dec.  744. 

[a]  "The  mistake  of  law  which  is 
not  the  subject  of  relief  in  equity  is 
mistake  as  to  the  legal  result  of  known 
facts,  by  reason  of  some  misapprehen- 
sion of  the  legal  meaning  of  the  lan- 
guage used;  not  mistake  in  reducing 
to  writing  an  agreement  upon  which 
the  minds  of  the  parties  previously 
met  in  making  a  preliminary  verbal 
agreement.  The  latter  is  a  mistake  of 
law  in  one  sense,  not  a  mistake  of 
law  as  to  what  the  parties  wanted  to 
do  in  drawing  the  paper,  but  rather 
as  to  the  appropriate  language  to  ac- 
complish their  intention."  Wisconsin 
Marine  &  Fire  Ins.  Co.  Bank  v.  Mann, 
100  Wis.  596,  76  N.   W.  777. 

13.  Ohlander  v.  Dexter,  97  Ala.  476, 
12  So.  51;  Kelly  v.  Turner,  74  Ala. 
513;  Clark  v.  Hart,  57  Ala.  390;  Trapp 
V.  Moore,  21  Ala.  693.  ^ 

14,.  XJ.  S. — Moffett  Co.  v,  Rochester, 
82  Fed.  255.  Ga.— Allen  v.  Elder  & 
Son,  76  Ga.  674,  2  Am.  St.  Eep.  63. 
Me. — Andrews  v.  Andrews,  81  Me.  337, 
17  Atl.  166.  Md. — Dulany  v.  Eogers, 
50  Md.  524.  Mass. — Clark  v.  Higgins, 
132  Mass.  586.  Minn. — Martin  v.  Chris- 
tensen,  60  Minn.  491,  62  N.   W.   1127. 

15.  Beck  V.  Simmons,  7  Aia.  71. 

16.  Ala. — ^Long  v.  Brown,  4  Ala. 
622.  Conn. — Brainerd  v.  Arnold,  27 
Conn.  617.  Kan. — Roberts  v.  Chamber- 
lain, 30  Kan.  677,  2  Pac.  838. 


17.  Brainerd  v.  Arnold,  27  Conn. 
617;  Thompsonville  Scale  Mfg.  Co. 
V.  Osgood,  26  Conn.  16. 

18.  See  generally  the  titles  "Juris- 
diction;" "Equity  Jurisdiction  and 
Procedure. '•'- 

19.  U.  S. — Lumber  Underwriters  of 
New  York  v.  Eife,  237  IT.  S.  605,  35 
Sup.  Ct.  717,  59  L.  ed.  1140;  United 
States  V.  Milliken  Imprinting  Co.,  202 
U.  S,  168,  26  Sup.  Ct.  572,  50  L.  ed. 
980;  Thompson  v.  Phenix  Ins.  Co.,  136 
U.  S.  287,  10  Sup.  Ct.  1019,  34  L.  e-i. 
408;  Goodno  v.  Hotchkiss,  237  Pad. 
686.  Ala. — Skidmore  v.  Stewart,  75 
So.  1;  Jones  v.  Johnston,  193  Ala.  265, 
69  So.  427  (deed);  Stricklin  v.  Kim- 
brell,  193  Ala.  211,  69  So.  14.  Ark.— Mil- 
ler V.  Miller,  130  Ark.  28,  195  S.  V7. 
1071;  Sodemar  v.  Bell,  102  Ark.  83,  143 
S.  W.  595;  Martin  v.  Hempstead  Coun- 
ty Levee  Dist.  No.  1,  98  Ark.  23,  135 
S.  W.  453.  Cal.— Kee  v.  Davis,  137 
Cal.  456,  70  Pac.  294,  671;  Higgins  v. 
Parsons,  65  Cal.  280,  3  Pac.  881;  Mur- 
phy V.  Eooney,  45  Cal.  78.  Oolo. — Lou- 
kowski  V.  Pryor,  46  Colo.  584,  106  Pac. 
7.  Conn.— Essex  v.  Day,  52  Conn.  483, 
1  Atl.  620;  Montville  v.  Haughton,  7 
Conn.  543.  Del. — Pierson  v.  Pierson,  5 
Del.  Ch.  11;  McMullen  v.  Lockwood, 
4  Del.  Ch.  568.  Fla.— Bexley  v.  High 
Springs  Bank,  74  So.  494;  Capital  City 
Bank  v.  Hilson,  64  Fla.  206,  60  So.  189, 
Ann.  Cas.  1914B,  1211;  Jacobs  v. 
Parodi,  50  Fla.  541,  39  So.  833.  Ga. 
Kight  V.  Gaskin,  139  Ga.  379,  77  S.  B. 
390;  Nelson  ».  Spence,  129  Ga.  35,  58 
S.  E,  ,697;  English  v.  Thorn,  96  Ga. 
557,  23  S.  B.  843.  Idaho.— Mangin  v. 
Kellogg,  22  Idaho  137,  124  Pac.  651. 
111. — Silurian  Oil  Co.  v.  Neal,  277  111. 
45,  115  N.  E.  114;  Froyd  v.  Schultz, 
260  111.  268,  103  N.  E.  220,  Ann.  Cas. 
1914D,  225;  Hawley  v.  Simons,  14  N. 
B.  7.    Ind.— Palmer  Steel  &  Iron  Co. 
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cept  in  respect  to  an  immaterial  error,^°  or  a  clerical  error  apparent 


V.  Heat,  Light  &  Power  Co.,  160  Ind. 
232,  66  N.  E.  690;  Adams  v.  Wheeler, 
122  Ind.  251,  23  N.  E.  760;  Eemm  v. 
Landon,  43  Ind,  App.  91,  86  N.  E.  973. 
la. — ^Buck  Auto  Carriage  &  Imp.  Co. 
V.  Tietge,  174  Iowa  103,  156  N.  "W. 
313;  Coleman  v.  Coleman,  153  Iowa 
543,  133  N.  W.  755;  Casady  v.  Wood- 
bury County,  13  Iowa  113.  Kan. — Osin- 
cup  V.  Henthorn,  89  Kan.  58,  130  Pac. 
652,  Ann.  Cas.  1914C,  1262,  -46  L,  E. 
A.  (N.  S.)  174.  Ky.— Pickrell  &  Craig 
Co.  V.  Castleman-Blakemore  Co.,  174 
Ky.  1,  191  S.  W.  680;  Scott  v.  Spurr, 
169  Ky.  575,  184  S.  W.  866;  Nutall 
V.  Nutall,  26  Ky.  L.  Eep.  671,  82  S. 
W.  377.  Me. — Cole  v.  Fiokett,  95  Me. 
265,  49  Atl.  1066;  Lewiston  v.  Gagne, 
89  Me.  395,  36  Atl.  629,  56  Am.  St. 
Eep.  432;  Burr  v.  Hutchinson,  61  Me. 
514.  Md. — Aetna  Indemnity  Co.  v. 
Baltimore,  S.  P.  &  C.  E.  Co.,  112  Md. 
389,  76  Atl.  251,  1^6  Am.  St.  Eep. 
389;  Delaware  State  Eire  &  Marine 
Ins.  Co.  V.  Gillett,  54  Md.  219,  Minn. 
Mahoney  v.  Minnesota  Farmers'  Mut. 
Ins.  Co.,  136  Minn.  34,  161  N.  W.  217. 
Miss. — McAllister  v.  Eichardson,  103 
Miss.  418,  60  So.  570;  Eichelberger  v. 
Cooper,  101  Miss.  253,  57  So.  808; 
Mosby  V.  Wall,  23  Migs.  81,  55  Am. 
Dee.  71.  Mo. — Dougherty  v.  Dougherty, 
204  Mo.  228,  102  S.  W.  1099.  Mont. 
Parchen  v.  Chessman,  49  Mont.  326,  142 
Pac.  631,  146  Pac.  469,  Ann.  Cas. 
1916A,  681.  N"eb.— Hale  v.  Young,  24 
Neb.  464,  39  N.  W.  406;  Lansing  v. 
Commercial  Union  Assurance  Co.,  4 
Neb.  (Unof.)  140,  93  N.  W.  756.  ST.  H. 
Mclaaac  v.  McMurray,  77  N.  H.  466, 
93  Atl.  115,  L.  E.  A.  -191 6B,  769; 
Busby  V.  Littlefield,  31  N.  H.  193,  33 
N.  H.  76.  N.  J.— Van  Houten  v.  Van 
Houten,  68  N.  J.  Eq.  358,  59  Atl.  555. 
N.  M.— Cleveland  v.  Bateman,  21  N.  M. 
675,  158  Pac.  648;  First  Nat.  Bank  v. 
Hartford  Fire  Ins.  Co.,  17  N.  M,  334, 
127  Pae.  1115.  N.  Y.— Baird  v.  Erie 
E.  Co.,  210  N.  T.  225,  104  N.  E.  614; 
Di  Chiro  v.  O 'Byrne,  163  App.  Div. 
109,  148  N,  T.  Supp.  528;  Tautphoeus 
V.  Harbor  &  Suburban,  etc.  Assn.,  lOi 
App.  Div.  451,  93  N.  T.  Supp.  916, 
reversed  on  facts  in  185  N.  T.  308,  78 
N.  B.  69.  Ohio. — Hout  v.  Hout,  20  Ohio 
St.  119;  Davenport  v.  Widow,  etc.  of 
Sovil,  6  Ohio  St.  459;  Roberts  v.  El- 
more, 3  Ohio  Dec.  (Eeprint)  208,  4 
Wkly.  L.  Gaz.  393.    Okla.— Thraves  v. 
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Greenlees,  42  Okla.  764,  142  Pae.  1021. 
Ore. — Coates  v.  Smith,  81  Ore.  556,  160 
Pac,  517;  Spores  v.  Maude,  81  Ore.  11, 
158  Pae.  169;  Wallace  v.  Tice,  32  Ore. 
283,  51  Pae.  733.  Pa.— Safe  Deposit 
&  Trust  Co.  V.  Diamond  Coal  &  Coke 
Co.,  234  Pa.  100,  83  Atl.  54.  S.  D. 
Castle  V.  Gleason,  35  S.  D.  98,  150  N. 
W.  895;  Hughes  v.  Payne,  22  S.  D. 
293,  117  N.  W.  363.  Tenn.— Wood  v. 
Goodrich,  9  Yerg.  266;  Kelley  v.  Mc- 
Kinney,  5  Lea  164.  Tex. — Seureau  v. 
Frazer  (Tex.  Civ.  App.),  189  S.  W. 
1003;  Silliman  v.  Taylor,  35  Tex.  Civ. 
App.  490,  80  S.  W.  651.  Vt.— Blodgett 
V.  Hobart,  18  Vt.  414.  Va.— Fudge  v. 
Payne,  86  Va.  303,  10  S.  E.  7.  Wash. 
Silbon  V.  Pacific  Brew.  &  Malting  Co., 
72  Wash.  13,  129  Pae.  581;  Murdoch 
V.  Leonard,  15  Wash.  142,  45  Pac.  751. 
W.  Va. — Hertzog  v.  Riley,  71  W.  Va. 
651,  77  S.  E.  138;  Buford  v.  Chichester, 
69  W.  Va.  213,  71  S.  E.  120;  Fishack 
V.  Ball,  34  W.  Va.  644,  12  8.  E.  856. 
Wis. — Van  Brunt  v.  Ferguson,  163  Wis. 
540,  158  N.  W.  295;  Garage  E.  MTg. 
Co.  V.  Danielson,  156  Wis.  90,  144  N. 
W.  284;  Lyndon  Lumb.  Co.  v.  Sawyer, 
135  Wis.  525,  116  N.  W.  255;  Lardner 
V.  Williams,  98  Wis.  514,  74  N,  W. 
346;  Elofrson  v.  Lindsay,  90  Wis.  203, 
63  N.  W.  89.  Eng.— Walker  v.  Arm- 
strong, 8  De  G.  M.  &  G.  531,  2  Jur. 
N.  S.  959,  25  L.  J.  Ch.  738,  4  Wkly. 
Rep.  770,  44  Eng.  Reprint  495;  Half- 
penny V.  Udale,  9  Mod.  56,  88  Eng.  Re- 
print 313,  2  P.  Wms.  151,  24  Eng. 
Reprint  677;  Carroll  v.  The  Erie  Coun- 
ty Natural  Gas  &  Fuel  Co.,  29  Can. 
Sup.  Ct.  591. 

[a]  The  United  States  court  of 
claims  has  jurisdiction,  under  the  act 
of  March  3,  1887,  c.  359,  §1,  24  St. 
505,  to  reform  a  contract  under  which 
the  United  States  is  sued  on  a  claim 
for^  money  due  thereon,  although  such 
claim  is  like  an  action  at  common  law. 
United  States  v.  Milliken  Imprinting 
Co.,  202  U.  S.  168,  26  Sup.  Ct.  572,  50 
L.  ed.  980. 

[b^  The  death  of  one  of  the  parties 
to  an  instrument  does  not  affect  the 
jurisdiction  of  a  court  of  equity  to  re- 
form the  instrument.  Hogg  v.  Max- 
well, 218  Fed.  356,  134  C.  C.  A.  164; 
Hunt  V,  Provident  Savings  Life 
Assur.  See,  77  App.  Div.  338,  79  N.  Y. 
Supp.  74. 

20.    GauMing  v.  Baker,  9  Ga.  App. 
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on  the  face  of  the  instruments^  will  not  be  entertained  by  a  court  of 
law.^s  Even  under  the  codes  the  equitable  nature  of  the  proceeding 
is  still  preserved.''^ 

B.  Adequacy  of  Legai,  Eemedt.  —  A  court  of  equity  has  no  juris- 
diction to  reform  an  instrument  where  the  party  has  an  adequate 
remedy  at  law;^*  but  objection  that   such  adequate  remedy  exists 


578,  71  S.  E.  1018;  Tautptioeus  v.  Har- 
bor &  Suburban,  etc.  Assn.,  104  App. 
Div.  451,  93  N.  Y.  Supp.  916,  reversed 
on  facts  in  185  N.  Y.  808,  78  N.  E. 
69. 

21.  Thomson  v.  Thomson,  115  Mo. 
56,  21  S.  W.  1085,  1128. 

22.  U,  S. — Lumber .  Underwriters  v. 
Eife,  237  U.  8.  605,  35  Sup.  Ct.  717,  59 
L.  ed.  1140;  United  States  v.  Milliken 
Imprinting  Co.,  202  U.  S.  168,  26  Sup. 
Ct.  572,  50  L.  ed.  980;  Ivinson  v.  Hut- 
ton,  98  U.  S.  79,  25  L.  ed.  66;  Al- 
legheny Valley  Brick  Co.  v.  C.  W.  Ray- 
mond Co.,  219  Fed.  477,  135  C.  C.  A. 
189;  Hogg  V.  Maxwell,  218  Fed.  356, 
134  C.  C.  A.  164;  Meyer  v.  Pacific 
Mail  Steamship  Co.,  58  Fed.  923;  vvu- 
liams  V.  Providence  Washington  Ins. 
Co.,  56  Fed.  1.59;  Andrews  v.  Essex 
Fire  &  Marine  Ins.  Co.,  3  Mason  6,  1 
Fed.  Cas.  No.  374.  Ala. — Blackman  v. 
Quennalle,  189  Ala.  630,  66  So.  608; 
Daniel  v.  Williams,  177  Ala.  140,  58 
So.  419;  Shriner  v.  Meyer,  171  Ala. 
112,  55  So.  156,  Ann.  Cas.  1913A,  1103. 
Colo. — Loukowski  v.  Pryor,  46  Colo. 
584,  106  Pac.  7.  Fla.— Capital  City 
Bank  v.  Hilson,  64  Fla.  206,  60  So. 
189,  Ann.  Cas.  1914B,  1211.  Ga. 
Fowler  v.  Preferred  Ace.  Ins.  Co.,  100 
Ga.  330,  28  S.  E.  398;  English  v.  Thorn, 
96  Ga.  557,  23  S.  E.  843.  lU.— Silurian 
Oil  Co.  V.  Neal,  277  111.  45,  115  N.  E. 
114;  Cunningham  v.  Wrenn,  23  111.  64; 
Eagle  Fire  Ins.  Co.  v.  Spry  Lumb.  Co., 
138  111.  App.  609.  Mass.— Stoekbridge 
Iron  Co.  V.  Hudson,  etc.  Co.,  102  Mass. 
45;  Babcock  v.  Smith,  22  Pick.  61; 
Leach  v.  Leach,  18  Pick.  68.  Mich. 
Bush  V.  Merriman,  87  Mich.  260,  49 
N.  W.  567.  Mo. — Walker  v.  Garner, 
258  Mo.  494,  167  S.  W.  955.  N.  H. 
Preston  v.  Travelers'  Ins.  Co.,  58  N. 
H.  76.  N.  y.— Thomas  v.  Harmon,  122 
N.  Y.  84,  25  N.  E.  257  (afflrming  46 
Hun  75,  11  N.  Y.  St.  79);  Avery  v. 
Willis,  24  Hun  548;  Tautphoeus  v.  Har- 
bor &  Suburban,  etc.  Assn.,  104  App. 
Div.  451,  93  N.  Y.  Supp.  916,  reversed 
on  facts  in  185  N.  Y.  308,  78  N.  E. 
69.  Pa. — Gump's  Appeal,  65  Pa.  476. 
lenn.  —  Comparree    v.    Broekway,    11 


Humph.  355;  Wood  v.  Goodrich,  9 
Yerg.  266.  Wis.— Garage  E.  Mfg.  Co. 
V.  Danielson,  156  Wis.  90,  144  N.  W. 
284. 

[a]  A  court  of  admin^lty  has  not 
the  characteristic  powers  of  a  court  of 
equity,  and  therefore  has  no  jurisdic- 
tion of  a  bill  to  reform  an  instrument. 
The  Eclipse,  135  U.  S.  599,  10  Sup. 
Ct.  873,  34  L.  ed.  269;  Meyer  v.  Pacififc 
Mail  Steamship  Co.,  58  Fed,  923;  Wil- 
liams V.  Providence  Washington  Ins. 
Co.,  56  Fed.  159;  Andrews  v.  Essex 
Fire  &  Marine  Ins.  Co.,  3  Mason  6,  1 
Fed.  Cas.  No.  374. 

[b]  But  a  stay  of  proceedings  will 
be  ordered  by  a  court  of  law  to  enable 
a  court  of  equity  to  determine  issues 
as  to  reformation  which  have  arisen 
in  the  former.  Martin  v.  Smith,  102 
Me.  27,  65  Atl.  257;  Winnipiseogee 
Paper  Co.  v.  Eaton,  64  N.  H.  234,  9 
Atl.  221. 

23.  Cecil  V.  Kentucky  Livestock  Ins. 
Co.,  165  Ky.  211,  176  S.  W.  986; 
Spores  V.  Maude,  81  Ore.  11,  158  Pae. 
169.  See  also  Cal. — Newton  v.  Hull, 
90  Cal.  487,  27  Pac,  429.  Ind.— King 
V.  Enterprise  Ins.  Co.,  45  Ind.  43; 
Ehode  V.  Green,  26  Ind.  83.  Ore. — Cohn 
V.  Wemme,  47  Ore.  146,  81  Pac.  981, 
8  Ann.  Gas.  508;  Abernathy  v.  Orton, 
42  Ore.  437,  71  Pac.  327,  95  Am.  St. 
Bep.  774.  Tex. — Delaware  Ins.  Co.  v. 
HiU   (Tex.  Civ.  App.),  127  S.  W.  283. 

[a]  Beformatlon  granted  in  eject- 
ment proceeding  when  same  was  trans- 
ferred to  the  equity  side  of  the  court. 
Lockridge  v.  Johnson,  108  Ark.  147,  157 
S.  W.  405. 

24.  U.  S.— Grieb  v.  Equitable  Life 
Assur.  Soc,  189  Fed.  498.  Ala.— Miller 
V.  Morris,  123  Ala.  164,  27  So.  401; 
Williams  v.  Mitchell's  4dmr.,  30  Ala. 
299.  III.— Craft  v.  Dickens,  78  111. 
131. 

But  see  Hancock  v.  Cossett,  45  Fed. 
754,  holding  that  equity  has  juris- 
diction to  set  aside  a  settlement  and 
reform  a  deed  given  in  pursuance  there- 
of, because  of  mutual  mistake,  or  fraud 
on  the  part  of  the  grantor,  though 
there  is  a  concurrent  remedy  at  law. 
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should  be  raised  by  defendant,  or  it  will  be  deemed  to  have  been 
waived.^° 

III.  VENUE.^'  —  A  suit  to  reform  an  instrument  ordinarily  is 
transitory  and  operates  in  personam,^'  and  may  be  brought  where  the 
defendant  resides,^*  irrespective  of  where  the  real  estate  is  located,^* 
unless  the  result  of  the  suit  will  be  to  determine  a  right  or  interest 
in  real  estate.^" 

IV.  PARTIES.^^  —  The  suit  should  be  prosecuted  by  one  who  is 
a  party  to  the  instrument  or  in  privity  with  such  party,^^  and  should 


And  see  also  Ala. — Green  v.  Dickson, 
119  Ala.  346,  24  So.  422,  72  Am.  St. 
Eep.  920,  holding  that  so  long  as  a 
party  is  dependent  upon  parol  evidence 
to  protect  his  written  muniment  at 
law,  equity  has  jurisdiction  to  reform 
the  deed.  III.— Hellman  v.  Schneider, 
75  111.  422.  la. — Eoberts  v.  Taliaferro, 
7  Iowa  110.  Kan. — Baker  v.  Lane,  82 
Kan.  715,  109  Pac.  182,  28  L.  B.  A. 
(N.  S.)  405.  Me. — Tucker  v.  Madden, 
44  Me.  206.  N.  Y.— Oakville  Co.  v. 
Double  Pointed  Tack  Co.,  105  N.  Y. 
658,  11  N.  B.  839;  Bowman  v.  Poppen- 
berg,  53  Misc.  373,  103  N.  T.  Supp. 
245;  Kosovits  V.  New  York  First  H., 
etc.  Benev.  Soc,  130  N.  Y.  Supp.  72. 
N.  0.— Oldham  v.  First  Nat.  Bank,  85 
N.  C.  240.  Wis. — Commercial  Bank  v. 
Fire  Ins.  Co.,  84  Wis.  12,  54  N.  W. 
109. 

25.  Garage.  Equipment  Mfg.  Co.  v. 
Danielson,  156  Wis.  90,  144  N.  W.  284. 

As  to  manner  of  pleading  or  ob' 
jectlng  to  the  pleading,  see  the  title 
"Legal  Remedy. " 

26.  See  generally  the  titles 
"Ohange  of  Venue;"  "Venue." 

27.  TX.  S. — Jones  v.  Byrne,  149  Fed. 
457.  Ky. — Thompson  v.  Elmore,  13  Ky. 
L.  Eep.  692,  18  S.  W.  235;  Lewis  v. 
Morton,  5  T.  B.  Mon.  1;  Kendrick  v. 
Wheatley,  3  Dana  34.  N.  Y. — Carnet, 
V.  Piatt,  7  Abb.  Pr.  (N.  S.)  42.  Tex. 
Morris  v.  Eunnells,  12  Tex.  175;  Slator 
V.  Trostel   (Tex.  Civ.  App.),  21  S.  W. 

28.  Bethell  v.  Bethell,  92  Ind.   318. 

29.  Ga.— McCrary  &  Co.  «,  Austell, 
Inman  &  Co.,  46  Ga.  450.  Ind. — ^Beth- 
ell 17.  Bethell,  92  Ind.  318.  P.  R.— At- 
gueso  V.  Mullenhoff,  5  Porto  Eico  31. 

30.  Wagner  v.  Glick,  177  Iowa  623, 
159  N.  W.  233. 

31.  See  generally  the  title  "Par- 
ties." 

32.  Ala. — Griel  Bros,  Co.  v.  Brooks, 
176  Ala.  577,  58  So.  552;  Jackson  v. 
Lucas,    157    Ala.    51,   47    So.    224,    131 
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Am.  St.  Eep.  17;  Merritt  v.  CofSn, 
152  Ala.  474,  44"  "So.  622.  Cal.— Auer 
bach  V.  Healy,  174  Cal.  60,  161  Pac, 
1157;  Stonesifer  v.  Kilburn,  122  Cal 
659,  55  Pae.  587.  Ga. — Pambrough  v. 
De  Vane,  138  Ga.  47,  74  S.  E.  762; 
Gould  V.  Glass,  120  Ga.  50,  47  S.  E. 
505;  Cook  V.  Walker,  21  Ga.  370,  68 
Am.  Dee.  461.  Ind. — Pape  v.  Kaough, 
23  Ind.  App.  525,  55  N.  E.  775.  Me. 
Cole  V.  Fiekett,  95  Me.  265,  49  Atl. 
1066;  Adams  v.  Stevens,  49  Me.  362. 
Mass. — Mighill  v.  Inhabitants  of  Eow- 
ley,  224  Mass.  586,  113  N.  E.  569;  De 
Veer  v.  Pierson,  222  Mass.  167,  110 
N.  E.  154.  Mich.— Ballentine  «.  Clark, 
38  Mich.  395.  Miss. — Graham  v.  Bry- 
ant, 95  Miss.  180,  48  So.  518.  Mo. 
Swearengiu  v.  Swearengin,  202  S.  W. 
556;  Henderson  v.  Dickey,  35  Mo.  120. 
N".  J.— Thief es  v.  Mason  (N.  J.  Eq.), 
36  Atl.  946.  N.  C— SUls  v.  Ford,  171 
N.  C.  733,  88  8.  E.  636;  Bank  of 
Union  v.  Eedwine,  171  N.  C.  559,  88 
S.  E.  878;  Crossland  v.  Shober,  60  N. 
C.  562,  marriage  settlement.  N".  Y. 
Husted  V.  Van  Ness,  158  N.  Y.  104,  52 
N.  E.  645  {affirming  1  App.  Div.  120, 
36  N.  Y.  Supp.  1043);  Ulman  v.  New- 
man, 161  App.  Div.  708,  146  N.  Y. 
Supp.  696.  Tex. — Silliman  v.  Taylor, 
35  Tex.  Civ.  App.  490,  80  S.  W.  651. 
Wis. — Fischer  v.  Laaok,  85  Wis.  280, 
55  N.  W.  398. 

[a]  The  executor,  and  not  the  trus- 
tee, of  a  deceased  person  is  the  proper 
party  to  bring  a  suit  to  reform  a  eon- 
tract  for  the  sale  of  property,  executed 
by  decedent  before  the  creation  of  the 
trust,  where  it  is  sought  to  avoid 
liability  for  breach  of  warranty  of 
title  _  to  part  of  the  property  which 
was  included  in  such  contract  by  mis- 
take. De  Veer  v.  Pierson,  222  Mass. 
167,  110  N.  E.  154. 

[b]  The  sheriff  is  a  proper  party 
to  bring  a  suit  to  reform'  a  sheriff's 
■deed  executed  by  him.  Dodson  v, 
Lomax,  113  Mo,  555,  21  S.  W.  25. 
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proceed  against  all  those  who  are  claimants  under  the  instrument.^' 
All  persons  having  an  interest  in  the  subject  jnatter  of  the  suit,  andi 
who  might  be  affected  by  the  decree  rendered  should  be  joined.'*    Per- 


[c]  Whether  a  grantor  must  be  in 
possession  of  the  real  estate  involved, 
to  enable  him  to  maintain  an  action 
to  reform  is  differently  decided  in 
various  courts.  Compare,  for  example, 
Gillen  v.  Powe,  219  Fed.  553,  135  C.  C. 
A.  321,  and  Nolen  v.  Henry,  190  Ala. 
540,  67  So.  500;  Clay  v.  Hammond,  199 
HI.  370,  65  N.  E.  352,  93  Am,  St.  Eep. 
146. 

[dj  The  grantee  named  in  a  deed 
(1)  is  a  proper  party  plaintiff  to  com- 
pel its  reforrtiation,  and  this  also  in- 
cludes the  last  or  any  intermediate 
grantee.  Ala. — Bieler  v.  Dreher,  129 
Ala.  384,  30  So.  22;  Tillis  v.  Smith, 
108  Ala.  264,  19  So.  374;  Montgomei/ 
City  Council  v.  Gilmer,  33  Ala.  116, 
119,  70  Am.  Dec.  562.  Fla. — Greeley 
V.  De  Cottes,  24  Fla.  475,  5  So.  239. 
111.— Whitney  v.  Roberts,  22  111.  381. 
Neb.— Parker  v.  Starr,  21  Neb.  680,  33 
N.  W.  424.  B.  I. — Paine  v.  Baker,  15 
E.  I.  100,  23  Atl.  141.  Vt.— May  v. 
Adams,  58  Vt.  74,  3  Atl.  187.  (2) 
However,  a  merely  gratuitous  grantee 
cannot  compel  a  reformation  of  a  deed. 
Oal. — EnoB  v.  Stewart,  138  Cal.  112, 
70  Pae.  1005,  holding  that  he  is  not 
a  "party  aggrieved"  within  the 
meaning  of  the  statute.  Ga. — Mc- 
Whorter  v.  O'Neal,  123  Ga.  247,  51 
S.  E.  288.  N.  J. — Mulock  v.  Mulock, 
31  N.  J.  Eq.  594.  Va.— White  v.  Camp- 
bell, 80  Va.  180. 

[e]  An  assignee  may  in  certain 
cases  compel  the  reformation  of  an  in- 
strument assigned  to  him.  HI. — Vial 
V.  Norwich  Union,  172  111.  App.  134. 
Mo.— Hagman  v.  ShafEner,  88  Mo.  24. 
N.  Y.— Schettler  v.  Smith,  41  N.  T. 
328,  342;  Pittsburgh  Amusement  Co.  v. 
Ferguson,  100  App.  Div,  453,  91  N.  Y. 
Supp.  666;  Hunt  v.  Provident  Savings 
Life  Assur.  Assn.,  77  App.  Div.  338, 
79  N.  Y.  Supp.  74. 

[f ]  That  a  life  tenant  under  a  deed 
executed  by  him  has  sufficient  interest 
to  maintain  a  suit  to  reform,  see  Cox 
V.  Interstate  Coal  Co.,  157  Ky.  373,  163 
S.'W.   231. 

[g]  A  partner  may  sue  to  reform  a 
contract  executed  by  or  on  behalf  of 
a  firm  in  which  he  has  an  interest. 
Mlnazek  v.  Libera,  78  Minn.  151,  80 
N,  W.  866. 


[h]  Joinder  of  two  or  more  com- 
plainants having  separate  interests  per- 
mitted where  their  causes  are  not  an- 
tagonistic. Home  Ins.  Co.  of  New 
York  V.  Virginia-Carolina  Chemical  Co., 
109  Fed.  681;  Dod  v.  Paul,  42  N.  J. 
Eq.  154,  7  Atl.  670. 

[i]  Strangers. — Equity  will  not  or- 
dinarily interfere  to  reform  an  instru- 
ment for  a  mere  volunteer.  Gould  v. 
Glass,  120  Ga.  50,  47  S.  E.  505;  Miles 
V.   MUes,   84  Miss.   624,   37   So.   112. 

33.  U.  S.— House  v.  Mullen,  22  Wall. 
42,  22  L.  ed.  838.  111.— Trustees  of 
School  Town  v.  Braner,  71  111.  546.  Ky. 
Davis  V.  Hall,  4  T.  B.  Mon.  23.  Tenn. 
Walker  v.   Smith,   8  Yerg.   238. 

[a]  Judgment  and  Attaching  Cred- 
itors.— ^Ala. — Berry,  Demoville  &  Co.  v. 
Sowell,  72  Ala.  14.  Compare  Bailey, 
Davis  &  Co.  V.  Timberlake,  74  Ala.  221, 
referring  to  a  local  statute.  Ark. 
Davidson  v.  Davidson,  42  Ark.  362. 
Colo.— Smith  V.  Brunk,  14  Colo.  75,  23 
Pac.  325.  Kan. — ^Bush  v,  Bush,  33  Kan. 
556,  6  Pae.  794.  Vt.— Reynolds  v.  Has- 
kins,  68  Vt.  426,  35  Atl.  349.  Va. 
Shirley  v.  Eice,  79  Va.  442. 

[b]  A  remote  grantor  may  be  sued 
for  reformation  and  for  damages.  But- 
ler V.  Barnes,  60  Conn.  170,  21  Atl. 
419,  12  L.  R.  A.  273. 

[c]  .  Not  Against  Bona  Fide  Pur- 
chasers.— ^Pence  v.  Armstrong,  95  Ind. 
191.  To  the  same  effect:  Rinehardt  v. 
Reifers,  158  Ind.  675,  64  N.  E.  459; 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v. 
Beck,  152  Ind.  421,  53  N.  E.  439; 
O'Connor  v.  Baum,  54  Ind.  App.  195, 
100  N.  B.  581;  Farmers'  &  Merchants' 
Bank  v.  Citizens'  Nat.  Bank,  25  S.  D. 
91,  125  N.  W.  642. 

34.  Ala. — Kinney  v.  Ensmenger,  87 
Ala.  340,  6  So.  72.  Ark.— Cooper  v. 
Newton,  68  Ark.  150,  56  S.  W.  867; 
Oliver  v.  Clifton,  59  Ark.  187,  26  S. 
W.  817;  Goldsmith  v.  Stewart,  45  Ark. 
149;  Brodie  v.  Skelton,  11  Ark.  120. 
Cal.- Walters  v.  Mitchell,  6  Gal.  App. 
410,  92  Pac.  315.  Colo.- Horner  v. 
Bramwell,  23  Colo.  238,  46  Pac.  462. 
Fla. — Indian  River  Mfg.  Co.  v.  Wooten, 
48  Fla.  271,  37  So.  731.  Ga.— Roberts 
V.  Moore,  136  Ga.  790,  72  S,  E.  239; 
Kelly  V.  Hamilton,  135  Ga.  505,  69 
S.   E.    724;    Trust    Co.    of   Georgia  v. 
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Scottish  Union  &  Nat.  Ins.  Co.,  119 
Ga.  672,  46  S.  E.  855;  BoBser  v.  Geor- 
gia Pae.  By.  Co.y  102  Ga.  164,  29  S. 
E.  171;  Wyche  v.  Green,  32  Ga.  341. 
Idalio. — Mangin  v.  Kellogg,  22  Idaho 
137,  124  Pac.  651.  lU.— Hellman  v. 
Schneider,  75  111.  422;  Moore  v.  Munn, 
69  111.  591;  Vial  v.  Norwich  U.  F. 
Ins.  Soc,  172  111.  App.  134.  Ind. 
Keister  v.  Myers,  115  Ind.  312,  17 
N.  E.  161;  Overly  v.  Tipton,  68  Ind. 
410'5  Durham  v.  Bischof,  47  Ind.  211. 
Kan.— John  T.  Stewart's  Est.  v.  Falk- 
enberg,  82  Kan.  576,  109  Pac.  170; 
Jewell  V.  Simpson,  38  Kan.  368,  17  Pac. 
463;  Boberts  v.  Chamberlain,  30  Kan. 
677,  2  Pac.  838.  La. — Eoussel  v.  Bail- 
ways  Bealty  Co.,  132  La.  379,  61  So. 
409,  833;  Bonvillain  v.  Bodenheimer, 
117  La.  793,  42  So.  273.  Me.— Pierce 
V.  Paunce,  47  Me.  507;  Davis  v.  Bogers, 
33  Me.  222.  Mass.— Eustis  Mfg.  Co. 
V.  Saoo  Brick  Co.,  198  Mass.  212,  84 
N.  E.  449.  Md. — ^Boyle  v.  Peabody 
Heights  Co.,  46  Md.  623.  Mich.— Nor- 
ris  V.  Hurd,  Walk.  IU2.  Minn.— Wat- 
son V.  Chicago,  M.  &  St.  P.  By.  Co., 
46  Minn.  321,  48  N.  W.  1129.  Miss. 
Wells  V.  Ellabee,  93  Miss.  268,  46  So. 
497;  Gates  v.  Union  Naval  Stores  Co., 
92  Miss.  227,  45  So.  979.  N.  H.— Busby 
V.  Littlefield,  31  N.  H.  193.  N.  J. 
First  Nat.  Bank  v.  Pessler,  84  N.  J. 
Eq.  166,  92  Atl.  914;  Cumberland  Trust 
Co.  V.  Padgett,  70  N.  J.  Eq.  349,  61 
Atl.  837;  Vanderbeck  v.  Perry,  28  N. 
J.  Eq.  367;  De  Groot  v.  Wright,  9 
N.  J.  Eq.  55.  IT.  Y.— Butler  ii.  Clark, 
66  Hun  444,  21  N.  Y.  Supp.  415,  29 
Abb.  N.  C.  413,  50  N.  Y.  St.  133; 
Smith  V.  Howard,  20  How.  Pr.  (N.  Y.) 
151.  S.  D. — Biggs  Land  Co.  v.  Mot- 
ley, 24  S.  D.  499,  124  N.  W.  438.  Tex. 
City  of  Brownsville  v.  Tumlinson  (Tex. 
Civ,  App.),  179  S.  W.  1107.  Utah. 
Center  Creek  Water  &  Irr.  Co.  v.  Lind- 
say, 21  Utah  192,  60  Pac.  559.  Cam. 
Ihde  V.  Starr,  19  Ont.  L.  E.  471,  14 
Ont.  W.  B.  710. 
See  20  Standard  Proc.  880,  et  seq. 

[a]  A  corporation's  trustee  in  bank- 
ruptcy is  a  proper,  if  not  necessary, 
party  defendant  to  a  suit  to  reform 
a  contract  and  recover  damages  for 
its  breach  by  the  corporation.  Mer- 
ritt  V.  Cofan,  152  Ala-.  474,  44  So.  622. 

[b]  The  original  lessee  is  a  proper 
party  defendant  to  a  suit  by  his  as- 
signee to  reform  the  lease.  Hackett 
V.  Vipw,  109  App.  Div.  351,  95  N.  Y. 
Supp.  675. 
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[c]  G-rantors  and  grantees  should 
be  made  parties  in  order  to  have  all 
their  interests  adjudicated.  Cal. — Wal- 
ters V.  Mitchell,  6  Cal.  App.  410,  92 
Pac.  315.  Ga. — Boberts  v.  Moore,  136 
6a.  790,  72  S.  E.  239.  La.— Boussel  v. 
Bailways  Bealty  Co.,  132  La.  379,  61 
So.  409,  833.  Me.— Davis  v.  Bogers, 
33  Me.  222.  Mass.— De  Veer  v.  Pier- 
son,  222  Mass.  167,  110  N.  E.  154. 
Minn. — Watson  v.  Chicago,  etc.  B.  Co., 
46  Minn.  321,  48  N.  W.  1129.  N".  J. 
De  Groot  v.  Wright,  9  N.  J.  Eq.  5q. 
N.  Y. — Cramer  v.  Benton,  4  Lans.  291, 

60  Barb.  216. 

As  to  commissioner's  deed,  see  Wells 
V.  Ellabee,  93  Miss.  268,  46  So.  497. 

[d]  The  legal  representative  of  a 
deceased  grantor  is  a  proper  party  de- 
fendant to  a  suit  by  a  joint  owner 
with  such  grantor  to  reform  a  deed 
made  by  the  latter,  which,  by  the 
fraud  of  his  grantee,  misdescribed  the 
land  to  the  injury  of  plaintiff.  Prater 
V.  Bennett,  98  Ga.  413,  25  S.  E.  510, 
and  in  a  suit  to  foreclose  and  reform 
a  mortgage,  the  administrator,  and  not 
the  heirs,  is  the  proper  party  defend- 
ant, to  bind  the  estate  of  the  decedent 
mortgagor.  Citizens'  Nat.  Bank  v. 
Dayton,  116  HI.  257,  4  N.  E.  492. 

[e]  A  co-vendee  or  surety  on  the 
purchase-money  notes  is  a  proper  p?irty 
to  a  bill  to  reform  a  deed,  so  as  to 
show  that  a  vendor's  lien  was  retained 
on  the  land  conveyed.  Kinney  v.  Ens- 
menger,  87  Ala.  340,  6  So,  72. 

[f]  That  the  mortgagee  is  a  neces- 
sary party  in  an  action  to  reform  the 
mortgage,  see  Jewell  v.  Simpson,  38 
Kan".  368,  17  Pae.  463  (chattel  mort- 
gage); Haley  v.  Bagley,  37  Mo.  363. 

[g]  The  assignee  of  a  mortgage  is  a 
necessary  party  defendant  to  a  suit  by 
the  mortgagor  to  reform  the  mortgage 
after  its  assignment.  Cumberland 
Trust  Co.  V.  Padgett,  70  N.  J.  Eq.  349, 

61  Atl.  837;  Byshpan  v.  Goldberg,  8 
Misc.  442,  28  N.  Y.  Supp.  657,  59  N,  Y. 
St.  578. 

[h]  An  attorney,  who  is  charged  as 
having  committed  a  fraud  in  the  prep- 
aration and  reading  of  an  instrument, 
is  not  a  necessary  party  defendant  to 
a  suit  to  reform  the  instrument.  Ken- 
ney  v.  Parks  (Cal.),  54  Pae.  251. 

[i]  An  execution  debtor  should  be 
joined  in  an  action  to  reform  a  sher- 
iff's deed.  Roberts  v.  Chamberlain,  30 
Kan.  677,  2  Pac.  838. 
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sons  not  thus  interested,'^  or  those  who  are  only  collaterally  inter- 
ested, especially  if  they  are  exceedingly  numerous,''  need  not  be 
joined. 

V.  JOINDER  AND  MULTIFARIOUSNESS."  —  A  bill  is  not 
multifarious  because  it  joins  two  or  more  complainants  having  sep- 
arate interests,  where  the  relief  sought  by  each  involves  the  same 
questions,  reqxiires  the  same  evidence,  and  leads  to  the  same  decree 
for  all;'°  nor  is  a  bill  demurrable  as  stating  two  separate  causes  of 
action,  because  it  seeks  to  reform  two  separate  instruments,  where  the 
mistake  applies  to  the  whole  transaction  involving  both  instruments,'^ 
or  because  it  seeks  to  reform  and  to  enforce  the  same  instrument,*" 


35.  Ala. — Eeddiek  v.  Long,  124  Ala. 
260,  27  So.  402.  Ga.— Rosser  v.  Geor- 
gia Pac.  Ry.  Co.,  102  Ga.  164,  29  S.  E. 
171;  Griffin  v.  Stewart,  101  Ga.  720,  29 
S.  E.  29.  lU.— Briegel  v.  Moeller,  82 
111.  257.  Ind. — Keister  v.  Myers,  115 
Ind.  312,  17  N.  E.  161.  la.— Buck  Auto 
C.  &  Imp.  Co.  V.  Tietge,  174  Iowa  103, 
156  N.  W.  313.  Mich.— NorriB  v.  Hurd, 
Walk.  102.  Minn. — Newman  v.  Home 
Ins.  Co.,  20  Minn.  422.  Neb. — Stewart 
V.  Carter,  4  Neb.  564.  N.  J. — Kelsey 
V.  Agricultural  Ins.  Co.,  78  N.  J.  Eq. 
378,  79  Atl.  539.  N.  Y.— Garner  v. 
Wright,  28  How.  Pr.  92;  Butler  v.  But- 
ler, 93  Misc.  258,  157  N.  Y.  Supp.  188; 
Eyshpan  v.  Goldberg,  8  Misc.  442,  28 
N.  T.  Supp.  657,  59  N.  Y.  St.  578. 
Term. — Owen  v.  Williams,  55  S.  W.  18. 
Wis. — Grosbach  v.  Brown,  72  Wis.  458, 
40  N.   W.  494. 

[a]  The  sheriff  is  not  a  necessary 
party  to  a  bill  to  reform  a  sheriff's 
deed.  Roddick  v.  Long,  124  Ala.  260, 
27  So.  402. 

[b]  The  heirs  at  law  of  the  vendor 
are  not  necessary  parties  to  a  bill, 
filed  by  the  vendee  against  Ms  admin- 
istrator, to  reform  and  partially  can- 
cel the  deed  as  to  a  tract  of  land  in- 
cluded therein,  to  which  the  vendor 
had  no  title.  Williams  v.  Mitchell's 
Admr.,  30  Ala.  299.  Nor  is  it  neces- 
sary to  join  as  parties  defendant  the 
alleged  heirs  of  the  deceased  grantor, 
when  they  have  no  interest  in  the  re- 
sult of  the  suit.  Rosser  v.  Georgia 
Pac.  Ry.  Co.,  102  Ga.  164,  29  S.  E. 
171. 

[c]  The  wife  of  the  judgment  debt- 
or is  not  a  necessary  party  to  a  suit 
by  a  purchaser  of  land  at  a  sheriff's 
sale  to  reform  a  deed  to  the  land 
executed  to  the  judgment  debtor  prior 
to  judgment  and  sale  thereunder. 
Power  V.  Burd,  18  Mont.  22,  43  Pac. 
1094. 


j  [d]  The  recorder,  who  has  correctly 
copied    of    record    a     deed,    which     is 

:  sought  to  be  corrected,  is  not  a  neces- 
sary or  proper  party  to  the  suit  to  cor- 
rect the  deed.  King  v.  Bales,  44  Ind. 
219. 

j  [e]  the  owner  of  a  boundary  lot, 
■described  in   a  deed  sought  to  be  re- 

I  formed  as  bounding  the  land  described 

;  in  such  deed,  need  not  be  made  a 
party  to  the  suit  to  reform.  Norris 
V.  Hurd,  Walk.   (Mich.)   103. 

[f]  An  insurance  company  which 
has  indorsed  a  policy,  on  property 
which  was  later  mortgaged,  "payable, 
in  case  of  loss"  to  the  mortgagee,  is 
not  ,a  necessary  or  proper  party  to  a 
suit  to  reform  the  mortgage.  Newman 
V.  Home  Ins.  Co.,  20  Minn.  422. 

36.  WUlis  V,  Henderson,  5  111.  13, 
38  Am.  Dec.  120. 

37.  See  generally  the  titles  "Join- 
der of  Actions;"   "Multifariousness." 

38.  U.  S.— Home  Ins.  Co.  v.  Vir- 
ginia-Carolina Chemical  Co.,  109  Fed. 
681;  Chaffin  v.  Hull,  39  Fed.  887.  Ala. 
Alexander  v.  Rea,  50  Ala.  450.  N.  Y, 
Garner  v.  Wright,  28  How.  Pr.  92, 

39.  Horton  v.  Winbigler,  175  CaL 
149,  165  Pac.   423. 

40.  Oal. — Hutchinson  v.  Ainsworth, 
73  Cal.  452,  15  Pac.  82,  2  Am.  St. 
Rep.  823.  Colo. — Jones  v.  Dappen,  27 
Colo.   App.   21,   146   Pac.   118.     Conn. 

i  Butler  V.  Barnes,  60  Conn.  170,  21 
Atl.  419,  12  L,  R.  A.  273.  Ga.— Dela- 
ware Ins.  Co.  V.  Pennsylvania  Fire  Ins. 
Co.,  126  Ga.  380,  55  S.  E.  330;  Prater 
V.  Bennett,  98  Ga.  413,  25  S.  E.  510; 
Allen  V.  Elder  &  Son,  76  Ga.  674,  2 
Am.  St.  Rep.  63.  Ill.-;-Koeh  v.  Streu- 
ter,  218  111.  546,  75  N.  E.  1049,  2  L.  R. 
A.  (N.  S.)  210.  Ind.— Baldwin  v.  Ker- 
lin,  46  Ind.  426;  Rhode  v.  Green,  26 
Ind.  83;  Rigsbee  v.  Trees,  21  Ind,  227. 
la. — Esoh  V.  Home  Ins.  Co.,  78  Iowa 
334,   43   N.   W.   229,   16   Am.   St.   Rep. 
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or  to  reform  an  instrument  and  recover  damages,**  or  other  relief,*^ 
in  the  same  suit.  The  bill  is  not  multifarious  or  objectionable  be- 
cause it  is  framed  in  the  alternative,*'  or  what  is  called  a  double 
aspect,  that  is,  asks  a  reformation  of  the  instrument,  and  failing  that, 
upon  the  facts  stated,  seeks  some  other  relief  ;**  thus  it  may  be  framed 
with  the  double  aspect  of  reforming  a  written  contract,  or  if  that 
cannot  be  allowed,  of  cancelling  it,*^  or  compelling  specific  perform- 
ance of  it,*^  or  obtaining  monetary  relief ;"  but  it  is  necessary  in  such 
ease  to  state  separately  and  distinctly  each  different  aspect  of  the 
bill.*» 
VI.    PLEADINGS.  — A.    Bill,  Petition  oe  Complaint.*^  —  1.    In 


443;  Franklin  Ins.  Co.  v.  McCrea,  4 
Gr.  229.  Kan. — Wendt  v.  Diemer,  9 
Kan.  App.  481,  58  Pae.  1003.  Mich. 
Hurst  V.  Beaver,  50  Mich.  612,  16  N. 
W.  165.  Md. — -Newcomer  v.  Kline,  11 
Gill  &  J.  457,  37  Am.  Dec.  74.  Mo. 
McClurg  V.  Phillips,  49  Mo.  315.  N.  Y. 
Maher  v.  Hibernia  Ins.  Co.,  67  N.  Y. 
283;  Andrews  v.  Gillespie,  47  N.  Y. 
487;  Gooding  v.  McAlister,  9  How,  Pr. 
123;  Steinbach  v.  Prudential  Ins.  Co., 
62  App.  Div.  133,  70  N.  Y.  Supp.  809; 
Avery  v.  .Equitable  Life  Assur.  Soc, 
52  Hun  392,  5  N.  Y.  Supp.  278  (reversed 
on  other  grounds  in  117  N.  Y.  451, 
23  N.  E.  3);  Woolf  v.  Barnes,  46 
Misc.  169,  93  N.  Y.  Supp.  219;  Pope 
V.  Kelly,  24  Misc.  508,  53  N.  Y.  Supp, 
904.  N,  D. — ^French  v.  State  Farmers' 
Mut.  Hail  Ins.  Co.,  29  N.  D.  426,  151 
N.  W.  7,  L.  E.  A.  1915D,  766.  S.  D. 
Castle  V.  Gleason,  35  S.  D.  98,  150  N. 
W.  895.  Tex. — Aetna  Ins.  Co.  v.  Bran- 
non,  99  Tex.  391,  89  S.  W.  1057,  2  L. 
E.  A.  (N.  S.)  548.  Wis.— Coats  v.  Cam- 
den Fire  Ins.  Assn.,  149  Wis.  129,  135 
N.  W.  524.  Eng.— Olley  v.  Fisher,  34 
Ch.  D.  367,  56  L.  J.  Ch.  208,  55  L.  T. 
N.  S.  807,  35  WWy.  Rep.  301. 

41.  Conn. — West  v.  Suda,  69  Conn. 
60,  36  Atl.  1015;  Butler  v.  Barnes,  60 
Conn.  170,  21  Atl.  419,  12  L.  E,  A. 
273.  Ga. — Prater  v.  Bennett,  98  6a. 
413,  25  S.  E.  510.  Neb.— Stewart  «. 
Carter,  4  Neb.  564.  N.  Y.- Welles  v, 
Yates,  44  N.  Y.  525;  Manheimer  v. 
Kuhn,  173  App.  Div.  135,  159  N.  Y. 
Supp.  437.  Wis. — Cameron  v.  White, 
74  Wis.  425,  43  N,  W.  155,  5  L.  R.  A. 
493. 

[a]  Befonuation  of  a'  lease  and 
damages  for  an  unlawful  eviction 
thereunder  may  be  properly  joined  in 
the  same  suit  and  united  in  the  same 
complaint.  Manheimer  v.  Kuhn,  173 
App.  Div.  135,  159  N.  Y.  Supp.  437. 
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42.  Bonvillain  v.  Bodenheimer,  117 
La.  793,  42  So.  273;  Maher  v.  Hibernia 
Ins.  Co.,  67  N.  Y.  283;  Garner  v. 
Wright,  28  How.  Pr.  (N.  Y.)  92;  Good- 
ing V.  McAlister,  9  How.  Pr.  (N.  Y.) 
123;  Hunt  v.  Provident  Savings  Life 
Assur.  Soc,  77  App.  Div.  338,  79  N.  Y. 
Supp.  74;  Woolf  V.  Barnes,  46  Misc. 
169,  93  N.  Y.  Supp.  219. 

43.  Snyder  v.  Grandstaff,  96  Va.  473, 
31  S.  E.  647,  7  Am.  St.  Rep.  863.  See 
Jones  ■».  Levy,  92  Miss.  551,  46  So. 
825. 

Prayer  in  alternative,  see  infra,  VI, 
A,  7. 

44.  TJ.  S.— Electric  Goods  Mfg.  Co. 
V.  Koltonski,  171  Fed.  550;  Chaffin  v. 
Hull,  39  Fed.  887.  Cal. — Messer  v. 
Hibernia  Savings  &  Loan  Soc,  149 
Cal.  122,  84  Pac  835.  Ga.— Trust  Co. 
of  Georgia  v.  Scottish  Union  &  Nat. 
Ins.  Co.,  119  Ga.  672,  46  S.  E.  855. 
Ohio. — Columbus  &  T.  B.  Co.  «.  Stein- 
feld,  42  Ohio  St.  449.  Can.— Carroll 
V.  The  Erie  County  Natural  Gas  &  Fuel 
Co.,  29  Can.  Sup.  Ct.  591;  Gunn  v. 
Hudson's  Bay  Co.,  25  Man.  663. 

See  also  Fry  v.  Jenkins,  173  111.  App. 
486. 

45.  Electric  Goods  Mfg.  Co.  ». 
Koltonski,   171   Fed.   550. 

'46.  Messer  v.  Hibernia  Savings  & 
Loan  Soc,   149  Cal.  122,  84  Pac  835. 

47.  Messer  v.  Hibernia  Savings  & 
Loan  Soc,  149  Cal.  122,  84  Pac.  835; 
Trust  Co.  of  Georgia  v.  Scottish  Union 
&  Nat.  Ins.  Co.,  119  Qa.  672,  46  S.  E. 
855. 

48.  Electric  Goods  Mfg.  Co.  v.  Kol- 
tonski, 171  Fed.  550;  Home  Ins.  Co.  v. 
Virginia-Carolina  Chemical  Co.,  109 
Fed.  681;  Delaware  Ins.  Co.  v.  Penn- 
sylvania Fire  Ins.  Co.,  126  Ga.  380, 
55  S.  E.  330. 

49.  See  generally  the  titles  "BUls 
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General.  —  A  bill  or  complaint  seeking  the  reformation  of  a  written 
instrument  should  set  forth  in  explicit  terms,°°  the  essential  facts 
upon  which  complainant  bases  his  right  to  relief.^^ 


and     Answers;"      "Declaration     and 
Complaint."- 

50.  V.  S. — Piles  V.  Brown,  124  Fed. 
133,  59  C.  C.  A.  403;  Electric  Goods 
Mfg.  Co.  V.  Koltonski,  171  Fed.  550; 
Willard  v.  Davis,  122  Fed.  363.  Ala. 
Lucas  V.  Boyd,  158  Ala.  338,  47  So. 
1017;  Kilgore  v.  Eedmill,  121  Ala. 
485,  25  So.  766.  Cal.— Newton  v.  Hull, 
90  Cal.  487,  27  Pac.  429;  Kent  v.  Sny- 
der, 30  Cal.  666.  Conn. — McCusker  v. 
Spier,  72  Conn.  628,  45  AtL  1011.  111. 
Wetherell  v.  Jolinson,  208  111.  247,  70 
N.  B.  229.  Ind. — Comer  v.  Himes,  49 
Ind.  482;  Baldwin  v.  Kerlin,  46  Ind. 
426.  Kan. — -Grentner  v.  Fehrenschield, 
64  Kan.  764,  68  Pac.  619.  N.  J. 
Welters  v.  SchraSt,  63  N.  J.  Eq.  V93, 
52  Atl.  694.  Tex. — Newman  v.  New- 
man (Tex.  Civ.  App.),  86  S.   W.  635. 

[a]  Inferences  will  not  be  indulged 
in  by  tlie  court  in  order  to  uphold 
the  '  bill.  Kant  v.  Atlanta,  B.  &  A. 
E.  Co.,  189  Ala.  48,  66  So.  598. 

51.  Ala. — Stricklin  v.  Kimbrell,  193 
Ala.  211,  69  So.  14  (bUl  held  suffi- 
cient); Woodlawn  Realty  &  Dev.  Co. 
V.  Hawkins,  186  Ala.  234,  65  So.  183; 
Kilgore  v.  Bedmill,  121  Ala.  485,  25 
So.  766.  Ariz. — Dessart  v.  Bouynge, 
10  Ariz.  37,  85  Pac.  723.  Ark. — Storthz 
V.  Bank  of  England,  123  Ark.  451,  185 
S.  W.  784;  Fuller  v.  Hawkins,  60  Ark. 
304,  30  S.  W.  34.  Cal. — Horton  v.  Win- 
bigler,  175  Cal.  149,  165  Pac,  423; 
Auerbach  v.  Healy,  174  Cal.  60,  161 
Pac.  1157;  Gardner  v.  California  G.  I. 
Co.,  137  Cal.  71,  69  Pac.  844;  Newton 
V.  Hull,  90  Cal.  487,  27  Pac.  429;  Kent 
V.  Snyder,  30  Cal.  666;  Carr  v.  King, 
24  Cal.  App.  713,  142  Pac.  131;  Lillis 
V.  Silver  Creek  &  P.  L.  &  W.  Co.,  21 
Cal.  App.  234,  131  Pac.  344  (bill  held 
sufficient) ;  Baume  v.  Morse,  13  Cal. 
App.  456,  110  Pac.  350;  Union  Ice  Co, 
V.  Doyle,  6  Cal.  App.  284,  92  Pac.  ri2. 
Colo. — Drake  v.  Pueblo  Nat.  Bank,  44 
Colo.  49,  96  Pac.  999.  Fla. — Interstate 
Lumb.  Co.  V.  Fife,  70  Fla.  178,  69  So. 
715;  Home  v.  J.  C.  Turner  Cypress 
Lumb.  Co.,  55  Fla.  690,  45  So.  1016. 
Ga. — ^Baker  v.  Patton,  144  Ga.  502,  87 
S.  E.  659;  Eichardson  v.  Perrin,  137 
Ga.  432.  73  S.  E.  649;  King  Lumb. 
Co.  V.  Cowart,  136  Ga.  739,  72  S.  B. 
37:   Georgia  &  Fla.  Dev.  Co.  v.  Buck, 


134  Ga.  674,  68  S.  E.  514  (syllabus 
opinion);  Delaware  Ins.  Co.  v.  Penn- 
sylvania Fire  Ins.  Co.,  126  Ga.  380,  55 
S.  E.  330;  Vardeman  v.  Penn  Mut. 
Life  Ins.  Co.,  125  Ga.  117,  54  S.  E. 
66;  Edmondson  v.  Jones,  19  Ga.  19. 
Idaho. — Christensen  v.  Hollingsworth,  6 
Idaho  87,  53  Pac.  211,  96  Am.  St.  Eep. 
256.  HI.— Koch  V.  Streuter,  218  111. 
546,  75  N.  E.  1049,  2  L.  R.  A,  (N.  S.) 
210;  Arter  v.  Cairo  Democrat  Co.,  72 
111.  434.  Ind.— Fly  v.  Brooks,  64  Ind. 
50;  Nicholson  v.  Caress,  59  Ind.  39; 
Comer  v.  Himes,  49  Ind.  482.  la. — Cole- 
man V.  Coleman,  153  Iowa  543,  133  'N. 
W.  755;  Nourse  v.  Weitz,  120  Iowa  708, 
95  N.  W.  251.  Kan. — Wendt  v.  Diemer, 
9  Kan.  App.  481,  58  Pac.  1003.  Ky. 
Lindenberger  v.  Eowland,  158  Ky.  760, 
166  S.  W.  242.  La.— Metcalfe  v.  Green, 
140  La.  950,  74  So.  261.  Me.— Lum- 
bert  V.  Hill,  41  Me.  475;  Farley  v. 
Bryant,  32  Me.  474.  Mjss. — Jones  v. 
Levy,  92  Miss.  551,  46  So.  825;  Cham- 
bliss  V.  Person,  77  Miss.  806,  28  So. 
21.  Mo.— Meek  v.  Hurst,  223  Mo.  688, 
122  S.  W.  1022,  135  Am.  St.  Eep.  531. 
Neb; — Strauss  v.  Monitor  Specialty  Co., 
89  Neb.  176,  131  N.  W.  193.  N.  M. 
Cleveland  v,  Bateman,  21  N.  M.  675, 
158  Pac.  648.  N.  Y.— Avery  v.  Equit- 
able Life  AsBur.  Soc,  52  Hun  392,  5 
N.  Y.  Supp.  278  (reversed  on  other 
grounds  in  117  N.  Y.  451,  23  N.  E. 
3) ;  Doherty  v.  American  Gas  &  Elec- 
tric Co.,  151  App.  Div.  697,  136  N.  Y. 
Supp.  238;  Sweet  v.  Marsh,  133  App. 
Div.  315,  117  N.  Y.  Supp.  930;  M'ofEett 
V.  Jaffe,  132  App.  Div.  7,  116  N.  Y. 
Supp.  402.  N.  C. — Webb  v.  Borden, 
145  N.  C.  188,  58  S.  B-  1083;  Buchanan 
V.  Harrington,  141  N.  C.  39,  53  S.  E. 
478;  Fisher  v.  Owens,  132  N.  C.  686, 
44  S.  E.  369;  Williams  v.  Burnett,  45 
N.  C.  209.  Ohio.— EoVerts  v.  Elmore, 
3  Ohio  Dec.  (Reprint)  208,  4  Wkly. 
L.  Gaz.  393.  Okla. — Thraves  v.  Green- 
lees,  42  Okla.  764,  142  •  Pac.  1021; 
Mehlin  v.  Superior  Oil  &  Gas  Co.,  39 
Okla.  565,  136  Pac.  581.  Ore.— Coates 
V.  Smith,  81  Ore.  556,  160  Pac.  517; 
Hyde  v.  Kirkpatrick,  78  Ore.  466,  153 
Pac.  41,  488;  Meier  v.  Kelly,  20  Ore. 
86,  25  Pac.  73.  Pa.— Appeal  of  Hollen- 
back,  121  Pa.  322,  15  Atl.  616.  E.  I. 
Lyons  v.  Lyons,  25  E.  I.  494,  56  Atl. 
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2.    Mistake  or  Fraud.°^  —  It  must  appear  from  the  pleading  that 
through  mutual  mistake,^'  or  mistake  upon  one  side  and  fraud  or 


680.  S.  .0. — Thomson  v.  Peake,  38  S.  C. 
440,  17  S.  E.  45,  725.  Tex.— City  of 
Brownsville  v.  Tumlinson  (Tex.  Civ. 
App.),  179  S,  W.  1107;  Mounger  v. 
Daugherty  (Tex.  Civ.  App.),  138  S.  W. 
1070;  Cammaok  v.  Prather  (Tex.  Civ. 
App.),  74  S.  W.  354;  Mathews  v.  Bena- 
vides,  18  Tex.  Civ.  App.  475,  45  S.  W. 
31.  Utah.— Marks  v.  Taylor,  23  Utah 
152,  63  Pac.  897,  23  Utah  470,  65  Pac. 
203.  Wash.— State  v.  Lorenz,  22  Wash. 
289,  60  Pac.  644.  W.  Va.— Smith  v. 
MoCune,  78  W.  Va.  307,  88  S.  B,  846; 
Harper  v.  Combs,  61  W.  Va.  561,  56 
S.  E.  902;  Anderson  v.  Jarrett,  43  W. 
Va.  246,  27  S.  E.  348.  Wis.- Eeeg  v. 
Adams,  113  Wis.  175,  87  N.  W.  1067 
(insufficiency  was  tested  indirectly) ; 
Hagenah  v.  Geffert,  73  Wis.  636,  41 
N.  W.  967;  Grosbach  v.  Brown,  72  Wis. 
458,  40  N.  W.  494;  James  v.  Cutler,  54 
Wis.  172,  10  N.  W.  147.  Eng.— Haw- 
kins V.  Jackson,  2  Hall  &  T.  301,  47 
Eng.  Eeprint  1697,  19  L.  J.  Ch.  451,  2 
Mae.  &  G.  372,  42  Eng.  Eeprint  144; 
Irnham  v.  Child,  1  Bro.  Ch.  92,  28 
Eng.  Eeprint  1006,  Dick.  554,  21  Eng. 
Eeprint  386. 

[a]  A  bill  filed  by  a  trustee  in  a 
trust  deed  for  reformation  of  the  in- 
strument, must  allege  that  the  debt  se- 
cured thereby  has  not  been  paid.  Des- 
sart  V.  Bonynge,  10  Ariz.  37,  85  Pac. 
723. 

52.  As  grounds  for  reformation,  see 
supra,  I,  B. 

53.  tJ.  S. — Durham  v.  Fire  &  Marine 
Ins.  Co.,  10  Sawy.  526,  22  Fed.  468, 
insurance  policy.  Ala. — Stricklin  v. 
Kimbrell,  193  Ala.  211,  69  So.  14; 
Kant  V.  Atlanta,  B.  &  A.  E.  Co.,  189 
Ala.  48,  66  So.  598;  Goulding  Fertilizer 
Co.  V.  Blanchard,  178  Ala.  298,  50  So.  485 
(deed  under  foreclosure  sale) ;  Merritt 
V.  Coffin,  152  Ala.  474,  44  So.  622; 
Houston  V.  Faul,  86  Ala.  232,  5  So.  433. 
Ark. — James  v.  Furr,  126  Ark.  251,  190 
S.  W.  444;  Storthz  v.  Bank  of  Eng- 
land, 123  Ark.  451,  185  S.  W.  784; 
Griffith  V.  Sebastian,  49  Ark.  24,  3  S. 
W.  886.  Cal.— Ho'rton  v.  Winbigler,  175 
Cal.  149,  165  Pac.  423;  Auerbaeh  v. 
Healey,  174  Cal.  60,  161  Pac.  1157. 
Conn. — Snelling  v.  Merritt,  85  Conn. 
83,  81  Atl.  1039;  Brainerd  v.  Arnold, 
27  Conn.  617;  Wooden  v.  Haviland,  18 
Conn.  101.  Fla. — Bexley  v.  High 
Springs  Bank,  74  So.  494;   Williams  v. 
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;  Bettelini,  69  Fla.  193,  67  So.  857;  Cap- 
■  ital  Citv  Bank  v.  Hilson,  64  Fla.  206, 
60  So.  189,  Ann.  Cas.  1914B,  1211. 
Ga.^Kight  V.  Gaskin,  139  Ga.  379,  77 
S.  E.  390;  King  Dumb.  Co.  v.  Cowart, 
136  Ga.  739,  72  S.  E.  37;  Kelly  v.  Ham- 
ilton, 135  Ga.  505,  69  S.  E.  724.  Idaho. 
Bowers  v.  Bennett,  30  Idaho  188,  164 
Pac.  93.  m. — Silurian  Oil  Co.  v.  Neal, 
277  III.  45,  115  N.  B.  114;  Leuer  v. 
Kunz,  274  111.  523,  113  N.  E.  878; 
Correll  v.  Greider,  258  111.  479,  tOl 
N.  E.  930;  McCloskey  v.  McCormick, 
44  111.  336.  Ind.— Adams  v.  Wheeler, 
122  Ind.  251,  23  N.  E.  760;  Keister  v. 
Myers,  115  Ind.  312,  17  N.  E.  161; 
Jones  V.  Sweet,  77  Ind.  187;  Conyers 
V.  Mericles,  75  Ind.  443.  la. — ^Buck 
Auto  Carriage  &  Imp.  Co.  v.  Tietge, 
174  Iowa  103,  156  N.  W.  313;  Bags- 
dale  V.  Turner,  141  Iowa  604,  120  N. 
W.  109;  Fitchner  v.  Fidelity  Mut.  Fire 
Assn.,  103  Iowa  276,  72  N.  W.  530. 
Kan. — Minneapolis  Steel  &  Maeh.  Co. 
V.  Schalansky,  100  Kan.  562,  165  Pac. 
289;  Huber  Mfg.  Co.  v.  Claudel,  71 
Kan.  441,  80  Pac.  960.  Ky. — Pickrell 
&  Craig  Co.  v.  Castleman-Blakemore 
Co.,  174  Ky.  1,  191  S.  W.  680;  Spring- 
field Fire  &  Marine  Ins.  Co.  v.  Snow- 
den,  173  Ky.  664,  191  S.  W. 
439;  Lindenberger  v.  Eowland,  158 
Ky.  760,  166  S.  W.  242.  La.— Met- 
calfe V.  Green,  140  La.  950,  74  So.  261. 
Me.— Cole  v.  Fickett,  95  Me.  265,  49 
Atl.  1066;  Andrews  v.  Andrews,  81  Me. 
337,  17  Atl.  J  66.  Md.— White  v.  Shaf- 
fer, 97  Md.  359,  54  Atl.  974.  Mich. 
Public  Schools  of  Wyandotte  v.  Hard- 
ing, 157  Mich.  86,  121  N.  W.  296. 
ivdnn. — Mahoney  v.  Minnesota  Farm- 
ers' Mut.  Ins.  Co.,  136  Minn.  34,  161 
N.  W.  217;  Lockwood  v.  Geier,  98 
Minn.  317,  108  N.  W.  877,  109  N.  W. 
245;  Guernsey  v.  American  Ins.  Co., 
17  Minn.  104.  Miss. — ^McAllister  v. 
Richardson,  103  Miss.  418,  60  So.  570. 
Mo.— Wolz  V.  Venard,  253  Mo.  67,  161 
S.  W.  760;  Meek  v.  Hurst,  223  Mo. 
688,  122  S.  W.  1022,  135  Am.  St.  Eep. 
531;  Dougherty  v.  Dougherty,  204  Mo. 
228,  102  S.  W.  1099.  Mont.— Parehen 
V.  Chessman,  53  Mont.  430,  164  Pao. 
531;  Parehen  v.  Chessman,  49  Mont. 
326,  142  Pac.  631,  146  Pao.  469,  Ann. 
Cas.  191 6 A,  681;  Gaffney  Mercantile 
Co.  ■».  Hopkins,  21  Mont.  13,  52  Pac. 
I  561.    Neb. — Hotaling  v.  Tecumseh  Nat. 
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inequitable  conduct  upon  the  other,''*  the  instrument  does  not  express 


Bank,  55  Neb.  5,  75  N.  W.  242.  N.  J. 
Koeh  V.  Com.  Ins.  Co.,  87  N.  J.  Ei.|. 
90,  99  Atl.  920;  First  Nat.  Bank  v. 
Pessler,  84  N.  J.  Eq.  166,  92  Atl.  914; 
Chelsea  Nat.  Bank  v.  Smith,  74  N.  J. 
Eq.  275,  69  Atl.  533.  N.  M.— Cleve- 
land V.  Bateman.  21  N.  M.  675,  158 
Pac.  648.  N".  Y.— MacDonald  v.  Cris- 
sey,  215  N.  Y.  609,  109  N,  E.  609; 
Baird  v.  Erie  R.  Co.,  210  N.  Y.  225, 
104  N.  E.  614;  Leary  v.  Leary,  S.i 
Misc.  591,  148  N.  Y.  Supp.  1067.  N.  0. 
Jones  V,  Warren,  134  N.  C.  390,  46 
S.  E.  740.  Ohio. — Davenport  v.  Widow, 
etc.  of  Sovil,  6  Ohio  St.  459;  Eoberts 
V.  Elmore,  3  Ohio  Dec.  (Eeprint)  208, 
4  Wkly.  L.  Gaz.  393;  Hartman  v.  Mid- 
land Trac.  Co.,  27  Ohio  C.  C.  664.  Okla. 
Thraves  v.  Greenleea,  42  Okla.  764,  142 
Pae.  1021.  ■  Ore. — ^Boardman  v.  Insur- 
ance Co.,  84  Ore.  60,  164  Pac.  558; 
Coates  V.  Smith,  81  Ore.  556,  160  Pac. 
517;  Hyde  v.  Kirkpatrick,- 78  Ore.  466, 
153  Pac.  41,  488.  Pa. — Safe  Deposit  & 
Trust  Co.  V.  Diamond  Coal  &  Coke  Co., 
234  Pa.  100,  83  Atl.  54.  R.  I.— Lyon^ 
V.  Lyons,  25  E.  I.  494,  56  Atl.  680. 
S.  D.— Hughes  v.  Payne,  27  S.  D.  214, 
130  N.  W.  81.  Tenn.— Harding  v. 
Egin,  2  Tenn.  Ch.  39.  Tex.— Seureau 
V.  Prazer  (Tex.  Civ.  App.),  189  S.  W. 
1003.  Utah.— Center  Creek  Water  & 
Irr.  Co.  V.  Lindsay,  21  Utah  192,  60 
Pac.  559.  Vt.— Churchill  v.  Capen,  84 
Vt.  104,  78  Atl.  734.  Va.— Inge  v.  Inge, 
120  Va.  329,  91  S.  E.  142;  Pudge  v. 
Payne,  86  Va.  303,  10  S.  E.  7.  Wash. 
Carlson  v.  Druse,  79  Wash.  542,  140 
Pac.  570;  Land  Mortg.  Bank  v.  Nich- 
olson, 24  Wash.  258,  64  Pac.  156;  Mur- 
doch V.  Leonard,  15  Wash.  142,  45  Pae. 
751.  W.  Va.— Smith  v.  McCune,  78  W. 
Va.  307,  88  S.  E.  846.  Wis.— Van 
Brunt  V.  Ferguson,  163  Wis.  540,  158 
N.  W.  295;  Hagenah  v.  Geffert,  73  Wis. 
636,  41  N.  W.  967.  Eng.— Barstow  v. 
Kilvington,  5  Ves.  Jr.  593,  31  Eng. 
Eeprint  755;  Simpson  v.  Vaughan,  2 
Atk.  31,  26  Eng.  Eeprint  415.  Can. 
Lawson  v.  Jones,  40  Nova  Scotia  303. 
[a]  A  hill  which  alleges  that  the 
terms  of  the  contract  were  agreed  upon 
and  later  put  in  writing  and  executed 
by  both  parties  under  the  mistaken 
impression  that  it  did  conform  to  the 
prior  verbal  agreement,  fully  meets  the 
objection  that  it  states  merely  a  case 
of  unilateral  mistake  in  makine  a 
proposition.     Providence  Steam-Engine 


Co.  V.  Hathaway  Mfg.  Co.,  79  Fed. 
512. 

[b]  A  failure  to  allege  a  mistake 
whereby  a  part  of  the  land  intended 
to  be  conveyed  by  a  mortgage,  may 
be  cured  by  proof  of  such  omission 
by  mistake,  where  no  objection  is  made 
to  the  admission  of  such  proof.  Met- 
calfe V.  Green,  140  La.  950,  74  So. 
261. 

54.  Ala. — Jones  v.  Johnston,  193 
Ala.  265,  69  So.  427;  Griel  Bros.  Co. 
V.  Brooks,  176  Ala.  577,  58  So.  552; 
Kinney  v.  Ensmenger,  87  Ala.  340,  6 
So.  72;  Love  v.  Graham,  25  Ala.  187. 
Ark.- Miller  v.  Miller,  130  Ark.  28, 
195  S.  W.  1071.  Cal.— Kenney  v.  Parka, 
54  Pae.  251;  House  v.  McMullen,  9 
Cal.  App.  664,  100  Pac.  344.  Ga. 
Wyche  v.  Greene,  26  Ga.  415.  Ind. 
Comer  v.  Himes,  49  Ind.  482.  Ky. 
Vanover  v.  Justice,  174  Ky.  577,  192 
S.  W.  653;  Springfield  Fire  &  Marine 
Ins.  Co.  V.  Snowden,  173  Ky.  664,  191 
S.  W,  439;  Castleman-Blakemore  Co.  V. 
Pickrell  &  Craig  Co.,  163  Ky.  750,  174 
S.  W.  749;  Dean  v.  Hall,  31  Ky.  L. 
Rep.  1306,  105  S.  W.  98.  N.  J.— Chel- 
sea Nat.  Bank  v.  Smith,  74  N.  J,  Eq. 
275,  69  Atl.  533;  Cubberly  v.  Cubberly, 
39  N.  J.  Eq.  514.  N.  M.^Clevelana 
V.  Bateman,  21  N.  M.  675,  158  Pat. 
G48.  N.  Y.— Baird  v.  Erie  E.  Co.,  210 
N.  Y.  225,  104  N.  E.  614;  Trust'  Co. 
of  New  York  v.  Universal  Talking 
Mach.  Co.,  90  App.  Div.  207,  86  N.  Y. 
Supp.  60.  N.  0. — Jones  v.  Warren, 
134  N.  C.  390,  46  S.  E.  740.  Ohio. 
Eoberts  v.  Elmore,  3  Ohio  Dec.  (Ee- 
print) 208,  4  Wkly.  L.  Gaz.  393.  Okla.' 
Thraves  v.  Greenlees,  42  Okla.  764,  142 
Pac.  1021.  Pa.— Safe  Deposit  &  Trust 
Co.  v.  Diamond  Coal  &  Coke  Co.,  83 
Atl.  54.  S.  D. — MeCormick  Harvesting 
Jfach.  Co.  V.  Woulph,  11  S.  D.  252,  76 
N.  W,  939.  Vt.— Churchill  v.  Capen, 
84  Vt.  104,  78  Atl.  734.  Wis.— Grant 
Marble  Co.  v.  Abbot,  142  Wis.  279,  124 
N.  W.  264;  James  v.  Cutler,  54  Wis. 
172,  10  N.  W.  147. 

[a]  Not  necessary  to  allege  fraud 
where  mutual  mistake  is  averred.  Snell- 
ing  V.  Merritt,  85  Conn.  83,  81  Atl. 
1039. 

[b]  Where  land  is  involved  in  the 
reformation  of  the  instrument  it  should 
be  described  with  definiteupss  and  cer- 
tainty. Ala. — E^zell  r,.  Brown,  121  Ala. 
150,  25   So.    832.      Cal.— Auerbaeh    v. 
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the  true  agreement  entered  into  by  the  parties.^^     In  what  the  mis- 
take consists,'*  and  how  and  by  whom  it  was  made,'^  and  the  acts 
constituting  the  alleged  fraud,^^  must  be  averred  with  particularity. 
The  true  agreement   and  the  one  embodied  in  the  instrument^®  should 


Healy,  174  Cal.  60,  161  Pae.  1157.  Ga. 
Satterfield  v.  Spier,  112  Ga.  84,  37 
S.  B.  211.  Ind.— Walls  i).  State,  140 
Ind.  16,  38  N.  E.  177.  Ky.— Carr  v. 
Burris,  148  Ky.  232,  146  S.  W.  424. 
La. — Bonvillain  v.  Bodenheimer,  117 
La.  793,  42  So.  273.  Utah.— Center 
Creek  Water  &  Irr.  Co.  v.  Lindsay,  21 
Utah  192,  60  Pao.  559. 

55.  U.  S. — Grieb  v.  Equitable  Life 
Aasur.  Soe.,  189  Ped.  498.  Ala. — Orr 
V.  Eehols,  119  Ala.  340,  24  So.  357; 
Love  V.  Graham,  25  Ala.  187.  Cal. 
Newton  v.  Hull,  90  Cal.  487,  27  Pac. 
429;  Nicholson  v.  Tarpey,  89  Cal.  617, 
26  Pac.  1101;  House  v.  McMullen,  9 
Cal.  App.  664,  100  Pac.  344.  Conn. 
Dunham  v.  New  Britain,  55  Conn.  378, 
11  Atl.  354,  Fla. — Interstate  Lumb. 
Co.  V.  Fife,  70  Pla.  178,  69  So.  715; 
Home  V.  J.  C.  Turner  Cypress  Lumb. 
■Co.,  55  Pla.  690,  45  So.  1016;  McEae. 
V.  McMinn,  17  Pla.  876.  Ind.— Comer 
V.  Himes,  49  Ind.  482.  la. — Haugh  v. 
Lanz,  163  N.  W.  204.  Ky. — Vanover 
V.  Justice,  174  Ky.  577,  192  S.  W. 
653.  Mich. — White  v.  Port  Huron  & 
M.  Ey.  Co.,  13  Mich.  356.  N.  J. 
Admrs.  of  Eead  v,  Cramer,  2  N.  J.  Eq. 
Eq.  277,  34  Am.  Dec.  204.  N.  T. 
Biard  v.  Erie  E.  Co.,  210  N.  Y.  225, 
104  N.  E.  614;  Leavitt  v.  Palmer,  l3 
N.  Y.  19,  51  Am.  Dec.  333.  N.  C. 
Jones  V.  Warren,  134  N.  C.  390,  46 
S.  E.  740.  Ohio. — Eoberts  v.  Elmore, 
■3  Ohio  Dec.  (Eeprint)  208,  4  Wkly.  L. 
Gaz.  393.  Vt. — Churchill  v.  Capen,  84 
Vt.  104,  78  Atl.  734. 

56;  Ala. — Kilgore  v.  Eedmill,  121 
Ala.  485,  25  So.  766.  Oal.— Wright  v. 
Shafter,  48  Cal.  275;  Carr  v.  King,  24 
Cal.  App.  713,  142  Pac.  131.  Ga. 
Gould  V.  Glass,  120  Ga.  50,  47  S.  E. 
505;  Trust  Co.  of  Georgia  v.  Scottish 
Union  &  Nat.  Ins.  Co.,  119  Ga.  672, 
48  S.  E.  855.  111.— Koch  v.  Streuter, 
218  111.  546,  75  N.  E.  1049,  2  L.  E. 
A.  (N.  S.)  210.  Ky.— Carr  v.  Burris, 
148  Ky.  232,  146  S.  W.  424.  Ore. 
Coates  V.  Smith,  81  Ore.  556,  160  Pae. 
517;  Hughey  v.  Smith,  65  Ore.  323,  133 
Pao.  68.  W.  Va. — Harper  v.  Combs,  61 
W.  Va.  561,  56  S.  E.  902. 

See   generally  the   title   "Mistake." 

67.    Cal. — Auerbaeh    v.    Healy,    174 
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Cal.  60,  161  Pac.  1157;  Carr  v.  King, 
24  Cal.  App.  713,  142  Pae.  131;  Lillis 
V.  Silver  Creek,  etc.  Water  Co.,  21  Cal. 
App.  234,  131  Pae.  344.  Conn.— Brain- 
erd  V.  Arnold,  27  Conn.  617.  Ga. 
Kight  V.  Gaskin,  139  Ga.  379,  77  S.  E. 
390;  Gould  V.  Glass,  120  Ga.  5,0,  47 
S.  E.  505;  Trust  Co.  of  Georgia  v. 
Scottish  Union  &  Nat.  Ins.  Co.,  119 
Ga.  672,  46  S.  E.  855;  Gamble  v. 
Knott  &  Hollingsworth,  40  Ga.  199. 
111.— Correll  v.  Greider,  258  111.  479,  101 
N.  E.  930.  Ind.— New  v.  Wambach,  42 
Ind.  456.  W.  Va. — Harper  v.  Combs, 
61  W.  Va.  561,  56  S.  E.  902. 

[a]  Where  mutual  mistake  in  the 
deiciiptlon  of  land  is  alleged  as  the 
ground  for  reforming  a  deed,  the  bill 
must  allege  what  land  was  intended  to 
be  conveved.  Kilgore  v.  Eedmill,  121 
Ala.  485,"  25  So.  766. 

58.  Cal.— Kent  v.  Snyder,  30  Cal. 
666.  la. — Plistil  V.  Kaspar,  168  Iowa 
333,  150  N.  W.  584.  Ky.— Breeding  v. 
Tandy,  148  Ky.  345,  146  S.  W.  742. 
Ore.i— Hyde  v.  Kirkpatrick,  78  Ore.  466, 
153  Pac.  41,  488.  Tex. — Moore  v. 
Studebaker  Bros.  Mfg.  Co.  (Tex.  Civ. 
App.),  136  S.  W.   570. 

See  generally  the  title  "Fraud  and' 
Deceit." 

[a]  Charging  the  fraud  in  general 
termi  not  sufficient.  Cal. — Kent  v. 
Snyder,  30  Cal.  666.  la.— Plistil  v. 
Kaspar,  168  Iowa  333,  150  N.  W.  584. 
Ore. — Hyde  v.  Kirkpatrick,  78  Ore.  466, 
153  Pae.  41,  488.  Tex.— Moore  v. 
Studebaker  Bros.  Mfg.  Co.  (Tex.  Civ. 
App.),  136  S.  W.  570. 

59.  U.  S.— Electric  Good's  Mfg.  Co. 
V.  Koltonski,  171  Fed.  550;  Willard  v. 
Davis,  122  Fed.  363;  Durham  v.  Fire 
k  Marine  Ins.  Co.,  10  Sawy.  526,  22 
Fed.  468,  insurance  policy.  Ala. — War- 
ren V.  Crow,  195  Ala.  568,  Tl  So.  92 
(mortfirage) ;  Welsh  v.  Neely,  187  Ala. 
222,  65  So.  795;  Ezzell  v.  Brown,  121 
Ala.  150,  25  So.  832;  Guilmartin  e. 
Urquhart,  82  Ala.  570,  1  So.  897.  Ark. 
Fuller  V.  Hawkins,  60  Ark.  304,  30  S. 
W.  34.  Cal.— Auerbaeh  v.  Heaiv,  174 
Cal.  60,  161  Pao.  1157;  Baume  v.  Morse. 
13  Cal.  App.  456,  110  Pac.  350:  House 
11.  M'-Mxillen,  9  Cal.  Ann.  664,  100  Pao. 
344.  Colo.- Drake  v.  Pueblo  Nat.  Pank, 


REFORMATION 


623 


be  set  out,  and  the  instrument  or  a  copy  of  it  is  ordinarily  required 
to  be  filed  with  the  pleading.^" 

3.  Negativing  Negligence.  —  A  bill  to  reform  an  instrument  on 
the  ground  of  mutual  mistake  should  show  that  the  mistake  occurred 
without  negligence  on  the  part  of  the  complainant,"^  or  that  the  other 
party  has  not  been  prejudiced  by  any  negligence,  chargeable  to  plain- 
tiff.®^ Negligence  need  not  be  negatived  in  express  terms  when  the 
facts  stated  in  the  bill  show  that  no  negligence  is  imputable  to  the 
complainant.*' 


44  Colo.  49,  96  Pae.  999.  Conn.— Bishop 
V.  Clay  F.  &  M.  Ins.  Co.,  49  Conn.  167; 
Thompsonville  Scale  Mfg.  Co.  v.  Os- 
good, 26  Con  a.  16.  Fla. — Home  v. 
J.  C.  Turner  (:ypress  Lumb.  Co.,  55  Fla. 
690,  45  So.  1016.  Ga. — Delaware  Ins. 
Co.  V.  Pennsylvania  Fire  Ins.  Co.,  126 
Ga.  380,  55  S.  E.  330;  Satterfield  v. 
Spier,  112  Ga.  84,  37  S.  E.  211;  Mar- 
shall V.  Drawhorn,  27  Ga.  275;  Wall 
v.  Arrington,  13  Ga.  88.  Ind. — Com- 
stock  V.  Coon,  135  Ind.  640,  35  N.  E. 
909;  Overly  v.  Tipton,  68  Ind.  410; 
Baldwin  v.  Kerlin,  46  Ind.  426;  Plow- 
man V.  Shidler,  36  Ind.  484.  la.— Cole- 
man V.  Coleman,  153  Iowa  543,  133  N. 
W.  755.  Kan. — Taylor  v.  Deverell,  43 
Kan.  469,  23  Pac.  628.  Ky. — Linden- 
berger  v.  Rowland,  158  Ky.  760,  166  S. 
W.  242.  Md.— White  v.  Shaffer,  97  Md. 
359,  54  Atl.  974.  Mich. — Public  Schools 
V.  Harding,  157  Mich.  86,  121  N.  W. 
296.  Minn. — Bancharel  v.  Patterson, 
64  Minn.  454,  67  N.  W.  356.  Miss. 
Chambliss  v.  Person,  77  Miss.  806,  28 
So.  21.  Mo. — Dougherty  v.  Dougherty, 
204  Mo.  228,  102  S.  W.  1099;  Able 
V.  Union  Ins.  Co.,  26  Mo.  56.  Mont. 
Gassert  v.  Black,  11  Mont.  185,  27  Pae. 
791.  ITeb. — Slobodisky  v.  Phenix  Ins. 
Co.,  52  Neb.  395,  72  N.  W.  483.  N.  M. 
Cleveland  v.  Bateman,  21  N.  M.  675, 
158  Pae.  648.  Ore. — Boardman  v.  In- 
surance Co.,  84  Ore.  60,  164  Pac.  558; 
Hughey  v.  Smith,  65  Ore.  323,  133  Pac. 
68;  Sellwood  v.  Henneman,  36  Ore.  575, 
60  Pae.  12.  Vt.— Fife  v.  Cate,  84  Vt. 
45,  77  Atl.  947.  Wash. — Carlson  v. 
Druse,  79  Wash.  542,  140  Pac.  570; 
Rosenbaum  v.  Evans,  63  Wash.  506,  115 
Pac.  1054;  State  v.  Lorenz,  22  Wash. 
289,  60  Pae.  644.  W.  Va. — Anderson 
V.  Jarrett,  43  W.  Va.  246,  27  S.  E. 
348.  Wis.— Grant  Marble  Co.  v.  Ab- 
bot, 142  Wis.  279,  124  N.  W.  264; 
Jameis  V.  Cutler,  54  Wis.  172,  10  N.  W. 
147. 

See  also  Mehlin  v.  Superior  Oil  & 
Gas  Co.,  39  OWa.  565,  136  Pac.  581. 

60.    U,  §,— TwiD   Lakes    L.    &    W. 


Co.  V.  Dohner,  242  Fed.  399,  155  C. 
C.  A.  175.  Ind.— Baker  v.  Pyeatt,  108 
Ind.  61,  9  N.  E.  112;  Cottrell  t;.' Aetna, 
etc.  Ins.  Co.,  97  Ind.  311;  Overly  v. 
Tipton,  68  Ind.  410;  King  v.  Enterprise 
Ins.  Co.,  45  Ind.  43;  Plowman  v.  Shid- 
ler, 36  Ind.  484.  Okla.— First  Nat.  Bk. 
V.  Jones,  2  Okla.  353,  37  Pac.  824. 

[a]  An  antecedent  contract  cul- 
minating in  the  deed  sought  to  be  re- 
formed, need  not  be  filed  as  an  ex- 
hibit.    State  V.  Witham,  6  Ore.  366. 

61.  Ala. — Pearson  v.  Dancy,  144 
Ala.  427,  39  So.  474.  Fla.— Taylor  v. 
Glens  Falls  Ins.  Co.,  44  Fla.  273,  32 
So.  887.  Ga. — Richardson  v.  Perrin, 
137  Ga.  432,  73  S.  E.  649.  Ore.— Board- 
man  V.  Insurance  Co.,  84  Ore.  60,  164 
Pac.  558;  Hyde  v.  Kirkpatriek,  78  Ore. 
466,  153  Pac.  41,  488. 

[a]  Failure  to  read  (1)  an  insur- 
ance policy,  when  an  opportunity  to  do 
so  is  offered,  is  not  such  negligence  as 
will  bar  the  reformation  of  the  instru- 
ment (Fla. — Taylor  v.  Glens  Falls  Ins. 
Co.,  44  'Fla.  273,  32  So.  887.  la. 
Fitchner  v.  Fidelity  Mut.  Fire  Assn., 
103  Iowa  276,  72  N.  W.  530.  Tex. 
Aetna  Ins.  Co.  v.  Brannon  [Tex.  Civ. 
App.],  91  S.  W.  614),  and  (2)  failure 
to  read  a  deed  is  not  such  negligence 
as  will  bar  its  reformation  (Ind. 
Schautz  V.  Keener,  87  Ind.  258.  Ky. 
Murray  v.  Roach,  24  Ky.  L.  Rep.  2013, 
72  S.  W.  807.  Wash.— Rosenbaum  v. 
Evans,  63  Wash.  506,  115  Pac.  1054. 
Wis.— Loyd  v.  Phillips,  123  Wis.  627. 
101  N.  W.  1092),  and  (3)  the  same 
rule  applies  in  ease  of  a  failure  to  read 
a  note.  Parchen  v.  Chessman,  49  Mont. 
326,  142  Pae.  631,  146  Pae.  469,  Ann. 
Cas.  1916A,  681. 

62.  Southern  Finishing  &  Warehouse 
Co.  V.  Ozment,  132  N.  C.  839,  44  S.  E. 
681. 

63.  Ala. — ^Peacock  v.  Bethea,  151 
Ala.  141,  43  So.  864;  Jones  v.  Mo- 
Nealy,  139  Ala.  379,  35  So.  1022,  101 
Am.  St.  Rep.  38.  Fla. — Jacobs  v. 
Parodi,  50  Fla,  541,  39  So.  833.    Ind. 
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4.  Excusing  Laches.  —  If  the  bill  or  complaint  shows  that  the 
plaintiff  has  been  guilty  of  apparent  laches  it  is  necessary  to  allege 
facts  which  will  account  for  the  delay.®* 

5.  Conditions  Precedent.  —  The  bill  or  complaint  must  show  a 
compliance  with  all  conditions  precedent.®"  Thus  if  a  demand  upon 
defendant  to  correct  the  instrument  and  subsequent  failure  or  refusal 
to  comply  therewith  are  necessary  to  enable  plaintiff  to  maintain  the 
suit  they  should  be  averred  or  facts  excusing  demand  be  set  out.®* 
But  no  such  averments  are  necessary  where  the  facts  alleged  in  the 
bill  show  that  such  request  would  have  been  useless;®'  or  where  the 
reformation  of  the  instrument  is  incidental  to  an  action  thereon.®* 

6.  Offer  To  Do  Equity.  —  The  plaintiff's  desire  or  willingness  to 
do  equity  as  the  circumstances  of  the  case  may  require  should  appear 
from  the  bill  or  complaint.®* 

7.  Prayer.'"  —  The  reformation  of  an  instrument  may  be  granted 
in  the  absence  of  any  specific  prayer  therefor,  since  the  measure  of 
relief  is  based  upon  the  plaintiff's  rights  under  the  facts  alleged."- 
But  as  in  other  equity  cases  the  pleader  should  pray  for  the  particular 


Monroe  v.  Skelton,  36  Ind.  302.  Wis. 
Van  Brunt  v.  Ferguson,  163  Wis.  540, 
158  N.  W.  295. 

64.  Conn. — Essex  v.  Day,  52  Conn. 
483,  1  Atl.  620.  Ga.— Boyd  Lumb.  Co. 
V.  Mills,  146  Ga.  794,  92  S.  E.  534,  L. 
E.  A.  1918A,  1154.  Md.— Beard  v.  Hub- 
ble, 9  Gill  420.  Ohio. — McNaughten  v. 
Partridge,  11  Ohio  223,  38  Am,  Dee. 
731. 

See  generally  the  title  "Laches." 

65.  Ind. — Tomlinson  v.  Tomlinson, 
162  Ind.  530,  70  N.  B.  881;  Huffman 
V.  Eickets,  60  Ind.  App.  526,  111  N.  E. 
322.  La.— Wartelle  v.  Bradford,  111 
La.  701,  35  So.  819.  Wis.— Bogie  v. 
Bogie,  41  Wis.  209. 

66.  Black  v.  Stone  &  Co.,  33  Ala. 
327;  Lamkin  v.  Eeese,  7  Ala.  170;  Tom- 
linson V.  Tomlinson,  162  Ind.  530,  70 
N.  E.  881;  Schuff  v.  Eansom,  79  Ind. 
458;  Axtel  v.  Chase,  77  Ind.  74. 

67.  Ala. — Lester  v.  Johnston,  137 
Ala.  194,  33  So.  880;  Weathers  v.  Hill, 
92  Ala.  492,  9  So.  412;  Eobbins  v.  Bat- 
tle House  Co.,  74  Ala.  499,  criticising 
7  Ala.  71.  Cal. — Danielson  v.  Neal,  164 
Gal.  748,  130  Pac.  716.  Ind.— Burns  v. 
Fox,  113  Ind.  205,  14  N.  B.  541;  Eich- 
ter  V.  Eichter,  111  Ind.  456,  12  N.  E. 
698. 

[a]  When  it  is  an  unconditional 
duty  of  defendant  to  perform,  the  suit 
itself  is  the  only  demand  necessary. 
Danielson  v.  Neal,  164  Cal.  748,  130 
Pac.  716. 

68.'  Ind. — Citizens'  Nat.  Bank  v. 
Judy,  146  Ind.  322,  43  N.  E.  259;  Walls 
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V.  State,  ^40  Ind.  16,  38  N.  E.  177. 
W.  M. — ^Cleveland  v.  Bateman,  21  N. 
M.  675,  158  Pac.  648.  Vt.— Bishop  v. 
Brown,   51   Vt.   330. 

[a]  Where  damages  are  sought  in 
addition  to  the  reformation  no  prior 
demand  need  be  alleged.  Ala. — ^Peacock 
V.  Bethea,  151  Ala.  141,  43  So.  864; 
Jones  V.  McNealy,  139  Ala.  378,  35 
So.  1022;  Lester  v.  Johnston,  137  Ala. 
194,  33  So.  880.  HI.— Braithwaite  v. 
Henneberry,  124  111.  App.  407,  afflrmed, 
222  111.  50,  78  N.  E.  34.  Ind.— Nichols 
k  S.  Co.  V.  Berning,  37  Ind.  App. 
109,  76  N.  E.  776.  Kan.— Hornick  v. 
Union  Pao.  E.  Co.,  85  Kan.  568,  118 
Pac.  60,  Ann.  Cas.  1913A,  208,  38  L. 
E.  A.  (N.  S.)  826.  N.  J.— Ocean  Beach 
Assn.  V.  Trenton,  etc.  Safe  Deposit  Co. 
(N.  J.  Eq.),  48  Atl.  559.  N.  M.— Cleve- 
land V.  Bateman,  21  N.  M.  675,  158 
Pac.  648. 

69.  Boyce  v.  Watson,  20  Ga.  517. 

70.  See  generally  the  title  ' '  Prayer, ' ' 
and  see  8  Standard  Proc.  462;  4 
Standard  Pboc.  136;  6  Standard  Proc. 
712. 

71.  Colo. — Drake  v.  Pueblo  Nat. 
Bank,  44  Colo.  49,  96  Pac.  999.  Ind. 
Dehority  v.  Wright,  101  Ind.  382.  la. 
Fitchner  v.  Fidelity  Mut,  Fire  Assn., 
103  Iowa  276,  72  N.  W.  530.  Kan. 
Hardy  v.  La  Dow,  72  Kan.  174,  83 
Pac.  401.  Ky. — Logan  v.  Langan,  145 
Ky.  599,  140  S.  W.  1031.  Miss.— Moore 
V.  Crump,  84  Miss.  612,  37  So.  109. 
W.  H.— Busby  v.  Littlefleld,  31  N.  H. 
193.     N.  J.— Haslett  v,   Stephany,   55 
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relief  which  he  seeks."  He  may  do  so  generally  or  specifically." 
A  prayer  for  reformation  and  "all  proper  relief"  warrants  other 
relief  than  reformation  if  the  facts  alleged  in  the  stating  part  justify 
it.'*  Whether  under  a  general  prayer,  the  court  may  grant  specific 
performance  and  deny  reformation,  is  disputed.''^  A  bill  may  be  sufS- 
cient,  though  reformation  is  prayed  for  in  the  alternative.'^ 

B.  Objections  to  Bill  or  Complaint.  —  Objections  to  the  bill  or 
complaint  are.  taken  in  the  ordinary  way."  A  bill  or  complaint  for 
reformation  is  bad  on  demurrer  when  it  shows  on  its  face  that  the 
reformation  prayed  for  will  be  useless  or  ineffectual,"  as  where  it 
appears  that  the  legal  construction  and  effect  will  be  the  same'^  after 


N.  J.  Jlq.  68,  36  Atl.  498.  N.  Y.— Graf- 
ton V.  Eemsen,  16  How.  Pr.  32.  N.  0. 
Gwyn-Harper  Mfg.  Co.  v.  Cloer,  140  N. 
C.  128,  52  S.  E.  305.  Tex. — Aetna  Ins. 
Co.  V.  Brannon,  99  Tex.  391,  89  S.  W. 
1057,  2  L.  E.  A.   (N.  S.)   548. 

72.  Barnaby  v.  Parker,  53  Ind.  271. 
[a]    In  tie  Complaint  Kather  Than 

Keplication. — The  reformation  of  an 
instrument  should  be  asked  for  in  the 
complaint,  and  not  by  way  of  reply 
to  an  answer.  Mason  v.  Mason,  102 
Ind.  38,  26  N.  E.  124;  Wood  v.  Deutch- 
man,  75  Ind.  148;  Cox  v.  The  Aetna 
Ins.  Co.,  29  Ind.  586. 

73.  Ala. — Skidmore  v.  Stewart,  75 
So.  1;  Jones  v.  McNealy,  139  Ala.  379, 
35  So.  1022,  101  Am.  St.  Eep.  38.  HI. 
Fry  V.  Jenkins,  173  111.  App.  486.  Kan. 
Hardy  v.  La  Dow,  72  Kan.  174,  83  Pac. 
401.  Ky. — Kentucky  Eiver  Consol.  Coal 
Co.  V.  Frazier,  161  Ky.  374,  170  S.  W. 
986.  N.  J.— Holme  v,  Shinn,  62  N.  J. 
Eq.  1,  49  Atl.  151;  Haslett  v.  Stepheny, 
55  N.  J.  Eq.  68,  36  Atl.  498. 

74.  Cal. — Third  St.  Imp.  Co.  v.  Mc- 
Lelland,  23  Cal.  App.  369,  137  Pac. 
1089.  lU. — ^Fry  v.  Jenkins,  173  111. 
App.  486.'  Ky. — Damm  v.  Mayer,  4 
Ky.  L.  Eep.  361.  Me. — Lewiston  v. 
Gague,  89  Me.  395,  36  Atl.  629,  56 
Am.  St.  Eep.  432.  N.  Y.— Garner  v. 
"Wright,  28  How.  Pr.  92,  accounting. 
Tex. — Wagner  v.  Westchester  Fire  Ins. 
Co.,  92  Tex.  549,  50  S.  W.  569.  See 
also  Coverdill  v.  Seymour  (Tex.  Civ. 
App.),  56  S.  W.  221. 

[a]  Where  there  are  no  allegations 
which  justify  a  reformation,  it  cannot 
be  granted  under  a  prayer  for  other 
»nd  further  relief.  Davimos  v.  Green, 
83  N.  J.  Eq.  596,  92  Atl.  96. 

75.  Compare  Frey  v.  Camp,  131 
Iowa  109,  107  N.  W.  1106,  and  Gouijh 
V.  Williamson,  62  N.  J.  Eq.  526,  50 
Atl.  323. 


76.  XT.  S.— Bowers  v.  New  York  Life 
Ins.  Co.,  68  Fed.  785.  Oolo.— Drake  v. 
Pueblo  Nat.  Bank,  44  Colo.  49,  96 
Pac.  999.  Miss. — Jones  v.  Levy,  92 
Miss.  551,  46  So.  825. 

Prayer  for  alternative  relief,  see  4 
Standard  Peoc.  143;  6  Standard  Pboo. 
713. 

Framing  bill  in  double  aspect,  see 
supra,  -V. 

77.  See  generally  the  title  "Demur- 
rer." Objection  for  uncertainty,  see 
the  title  "Certainty  in  Pleading." 

78.  U.  S.— Grieb  v.  Equitable  Life, 
etc.  Society,  189  Fed.  498;  Thompson 
V.  Phoenix  Ins.  Co.,  25  Fed.  296.  Ala. 
Martin  v.  Dollar,  32  Ala.  422  (holding 
equity  will  not  reform  a  sheriff's  deed 
issued  on  a  void  judgment);  Beck  v, 
Simmons,  7  Ala.  71,  where  it  appeared 
that  the  defendant  stood  ready  to  rec- 
tify the  instrument.  Cal. — Van  Loan 
V.  Glaze,  11  Cal.  App.  750,  106  Pac. 
250.  Fla. — Evans  v.  Summerlin,  19  Pla. 
858.  Ga. — Denson  v.  McLeroy,  31  Ga. 
536,  holding  that  a  deed  will  not  be, 
reformed  when  the  complaint  shows 
the  grantor  had  no  title.  Ind. — Parker 
V.  Teas,  79  Ind.  235.  la. — Daugherty 
V.  Curtis,  97  N.  W.  67.  N.  H.— Dag- 
gett V.  Ayer,  65  N.  H.  82,  18  Atl.  169. 
N.  J. — Eue  V.  Meirs,  43  N.  J.  Eq.  377, 
12  Atl.  369.  N.  Y.— Heert  v.  Cruger, 
14  Misc.  508,  35  N.  Y.  Supp.  1063,  70 
N.  Y.  St.  688;  Many  v.  Beekman,  etc. 
Co.,  9  Paige  188.  N.  C— Williams  v. 
Burnett,  45  N.  C.  209.  W.  Va.— Buf  ord 
V.  Chichester,  69  W.  Va.  213,  71  S.  E. 
120. 

79.  U.  S.— Grieb  v.  Equitable  Life, 
etc.  Society,  189  Fed.  498.  Conn. 
Tyrrell  v.  Comstock,  18  Conn.  210. 
D.  0. — Cunningham  v.  Taylor,  35  App. 
Cas.  569.  la. — Smith  v.  Griswold,  95 
Iowa  684,  64  N.  W.  624.    N.  H.— Sher- 
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as  before  reformation.     As  in  other  cases  a  demurrer  admits  facts 
well  pleaded.^" 

C.  Plea  or  Answer.^^  —  The  plea  or  answer  should,  in  accordance 
with  the  general  rules,  put  in  issue  the  material  allegations  of  the 
bill  or  complaint. ^^  Defendant  may  avail  himself  in  his  pleading  of 
whatever  defenses  he  may  have,^^  providing  they  are  not  inconsistent.^* 

D.  Reformation  at  Instance  of  Defendant.  —  The  defendant  "to 
an  -action  on  a  written  instrument  may  set  up  his  right  to  have  the 
instrument  reformed  by  way  of  answer,^"  plea,^^    cross-bill,®*    cross- 


man  V.  Hanno,  66  N.  H.  160,  28  Atl. 
18.  N.  Y. — Pittsburgh  Amusement  Co. 
V.  Ferguson,  115  App,  Div.  241,  101 
N.  Y.  Supp.  217;  Ludington's  Sons  v. 
Fidelity  &  Dep.  Co.,  96  Misc.  243,  160 
N.  T.  Supp.  600.  N.  C— British  & 
American  Mtg.  Co.  v.  Long,  113  N.  C. 
123,  18  S.  E.  165.  Ore.— HiltB  v. 
Hilts,  37  Ore.  414,  61  Pac.  855.  Pa. 
Liggett  V.  Shira,  159  Pa.  350,  28  Atl. 
218.  E.  I. — Cranston  Print  Works  v. 
Dyer,  19  E.  L  208,  32  Atl.  922.  S.  D. 
Castle  V.  Gleason,  31  S.  D.  590,  141 
N.  W.  516,  where  the  ground  alleged 
was  a  mere  clerical  error.  Wis. 
Schmitz  V.  Schmitz,  19  Wis.  207,  88 
Am.  Deo.  681. 

80.  Moore  v.  Munn,  69  111.  591. 

81.  See  generally  the  titles  "An- 
swers;" "Bills  and  Answers;"  "De- 
nials;"  "Pleas  in  Equity;"  "Pleas." 

82.  Eiehmond  v.  Ogden  St.  E.  Co., 
44  Ore.  48,  74  Pac.  333;  Cranston  Print 
Works  V.  Dyer,  18  E.  I.  526,  30  Atl. 
460. 

[a]  An  answer  to  a  complaint  to 
reform  a  deed  which  avers  that  de- 
fendant has  conveyed  all  the  land  he 
agreed  to  convey  raises  the  issue  as 
to  plaintiff's  right  to  reformation. 
Young  V.  Phifer,  72  N.  C.  529. 

83.  See  infra,  this  note. 

[a]  He  may  plead  a  former  action 
to  enforce  the  instrument,  as  tending 
to  show  absence  of  mistake.  Jackson 
17.  McCalla,  133  6a.  749,  66  S,  E.  918. 

[b]  Defense  of  Statute  of  Frauds. 
Where  the  proposed  reformation  seeks 
to  add  a  term  or  promise  which  will 
so  modify  the  instrument  as  to  make 
it  operate  to  convey  an  interest  or 
secure  a  right  which  can  only  be  con- 
veyed or  secured  throi;igh  an  instru- 
ment in  writing,  and  for  which  no 
writing  has  ever  existed,  the  statute 
of  frauds  is  a  Bufficient  answer.  Glass 
V.  Hulbert,  102  Mass.  24,  3  Am.  Eep. 
418. 

[c]  In  a  suit  to  reform  a  mortgage, 
(1)  an  answer  that  a  mortgage  sought 
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to  be  reformed  has  been  foreclosed  ia 
not  a  bar  to  a  suit  to  reform  and  fore- 
close the  mortgage  (Jones  v.  Sweet,  77 
Ind.  187),  nor  (2)  is  such  suit  de- 
feated by  an  answer  that  judgment 
has  been  obtained  on  a  note  secured 
by  the  mortgage  sought  to  be  reformed 
and  foreclosed  (Conyers  v.  Mericles, 
75 'Ind.  443),  or  (3)  that  the  title  con- 
veyed by  the  deed  sought  to  be  re- 
formed has  failed.  Farmers'  &  Me- 
chanics' Bank  v.  Detroit,  12  Mich.  445. 

84.  See  generally  the  title  " An- 
swers.'- 

[a]  There  is  no  inconsistency  in 
the  defenses  that  an  instrument  sought 
to  be  reformed  expresses  the  contract, 
and  that  if  it  does  not,  there  was 
such  a  mutual  mistake  as  authorizes 
the  defendant  to  rescind.  Lord  v.  Horr, 
30  Wash.  477,  71  Pac.  23. 

85.  Oal.  —  Bradbury  v.  Higginson, 
167  Cal.  553,  140  Pac.  254;  Lestrade  v. 
Earth,  19  Cal.  660.  Ind. — Dowell  v. 
Caflron,  68  Ind.  196;  Conger  v.  Parker, 
29  Ind.  380.  Kan.— Wait  v.  McKib- 
ben,  92  Kan.  394,  140  Pac.  860.  Mo. 
Hook  V.  Craighead,  32  Mo.  405;  Leitens- 
dorfer  v.  Delphy,  15  Mo.  160,  55  Am., 
Dec.  137.  Mont. — Parcheu  v.  Chess- 
man, 49  Mont.  326,  142  Pac.  631,  146 
Pac.  469,  Ann.  Cas.  1916A,  681.  N.  Y. 
Bartlett  v.  Judd,  21  N.  Y.  200,  78  Am. 
Dec.  131;  Smith  v.  Howard,  20  How. 
Pr.  151,  Sheld.  14.  N.  C— Moore  v. 
Moore,  151  N.  C.  555,  66  S.  E.  598. 
Wash. — Silbon  v.  Pacific  Brew.  &  Malt- 
ing Co.,  72  Wash.  13,  129  Pac.  581. 

[a]  Petition  of  intervention  may  be 
filed  by  a  third  party  to  have  an  in- 
strument sued  on  reformed.  La. — Lake 
Bisterieau  Lumber  Co.  v.  Mims,  50  La. 
Ann.  619,  23  So.  890.  JT.  C— Gwyn- 
Harper  M^g.  Co.  v.  Cloer,  140  N.  C. 
128,  52  S.  E.  ,305.  Can.— Ihde  v.  Starr, 
19  Ont.  L.  E.  471,  14  Ont.   W.  E.  710. 

86.  Eoberts  v.  Moore,  136  6a.  790, 
72  S.  E.  239;  McKean  v.  Dalhousie 
Lumb.  Co.,  Ltd.,  40  N.  Bruns.   218. 

87.  Ala.— Orr  v.   Echols,    119    Ala. 
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complaint,^^  cross-petition,^^  or  counterclaim."'  He  must  plead  the 
essential  facts  required  to  be  stated  in  a  bill  in  equity  seeking 
reformation.®^ 

E.  Amendments.'^  —  The  complainant  should  be  allowed  to  amend 
his  pleadings  where  it  appears  that,  by  so  doing,  he  may  be  able  to 
truthfully  allege  a  cause  of  action,®^  or  bring  in  the  necessary  parties 


340,  24  §0.  357.  Ind. — King  v.  Enter- 
prise Ins.  Co.,  45  Ind.  43.  Mass. — Hol- 
brook  V.  Sehofield,  211  Mass.  234,  98 
N.  E.  97;  Stockbridge  Iron  Co.  v.  Hud- 
son Iron  Co.,  107  Mass.  290.  Mich. 
Champion  v.  Grand  Eapids,  6,  H.  & 
M.  B.  Co.,  145  Mich.  676,  108  N.  W. 
1078.  Mo. — Williamson  v.  Brown,  195 
Mo.  313,  93  S.   W.  791. 

88.  Oal. — Seegelkeu  v.  Corey,  93  Cal. 
92,  28  Pac.  849;  Peasley  v.  McFadden, 
68  Cal.  611,  10  Pac.  179;  Schirmer  v. 
Union  Brewing  &  Malting  Co.,  26  Cal. 
App.  169,  146  Pac.  194.  Conn. — Snell- 
ing  V.  Merritt,  85  Conn.  83,  81  Ati. 
1039.  Ind. — Citizens'  Nat.  Bank  v. 
Judy,  146  Ind.  322,  43  N.  E.  '259; 
Conyers  v.  Mericles,  75  Ind.  443.  Mont. 
Gassert  v.  Black,  11  Mont.  185,  27  Pac. 
791. 

89.  Earr  v.  Bicker,  46  Ohio  St.  265, 
•21  N.  E.  354, 

90.  Ind. — Conyers  v.  Mericles,  75 
Ind.  443.  Neb. — Hotaling  v.  Tecumseh 
Nat.  Bank,  55  Neb.  5,  75  N.  W.  242. 
N.  Y. — Bubenstein  v.  Badt,  133  App. 
Div.  57,  117  N.  Y.  Supp.  893;  National 
Gum  &  Mica  Co.  v.  MacCormack,  124 
App.  Div.  569,  109  N.  Y.  Supp.  286. 
N.  G.- — Cuthbertson  v.  Morgan,  149  N. 
C.  72,  62  S.  E.  744. 

See  also  Dowell  v.  Caffiron,  68  Ind. 
196. 

91.  TJ.  S. — Shields  v.  Mongbllon  Ex- 
ploration Co.,  137  Fed.  539,  70  C.  C. 
A.  123.  Ark. — Lockridge  v.  Johnson, 
108  Ark.  147,  157  S.  W.  405.  Cal. 
Bradbury  v.  Higginson,  167  Cal.  553, 
140  Pae.  254;  Seegelken  v.  Corey,  93 
Cal.  92,  28  Pac.  849;  Peasley  v.  Mc- 
Fadden, 68  Cal.  611,  10  Pac.  179;  Les- 
trade  v.  Barth,  19  Cal.  660;  Schirmer 
V.  Union  Brewing  &  Malting  Co.,  26 
Cal.  App.  169,  146  Pae.  194.  Conn. 
Snelling  v.  Merritt,  85  Conn.  83,  81 
Atl.  1039.  Ind.— Dowell  v,  Caffron,  68 
Ind.  196;  King  v.  Enterprise  Ins.  Co., 
45  Ind.  43;  Conger  v.  Parker,  29  Ind. 
380.  La. — Lake  Bisteneau  Lumber  Co. 
V.  Mims,  50  La.  Ann.  619,  23  So.  890. 
Mass. — ^Eustis  M^g-  Co.  v.  Saco  Brick 
Co.,  198  Mass.  212,  84  N.  E.  449.  IT.  C. 
Moore   V,   Moore,    151    N,    0,    555,   66 


S.  E.  598;  Anderson  v.  Logan,  105  N. 
C.  266,  11  S.  E.  361. 

See  supra,  VI,  A. 

[a]  But  failure  to  allege  mistake 
or  fraud  will  not  defeat  the  defend- 
ant's right  to  have  a  deed  reformed  in 
accordance  with  the  whole  contract  be- 
tween the  parties,  where  the  plaintifE 
has  asked  for  a  reformation  of  the 
deed.  White  v.  Glazer,  32  Ky.  L.  Eep. 
570,  106  S.  W.  289. 

92.  See  generally  the  titles  "Amend- 
ments and  Jeofails;"  "Bills  and  An- 
swers;" "New  Cause  of  Action  or  De- 
fense;"  "Parties." 

93.  Cal. — Auerbach  v.  Healy,  174 
Cal.  60,  161  Pac.  1157;  Hutchinson  v. 
Ainsworth,'  63  Cal.  286,  73  Cal.  452, 
15  Pac.  82,  2  Am.  St.  Eep.  823.  Colo. 
Horner  v.  Bramwell,  23  Colo.  238,  47 
Pac.  462.  la.— Esch  v.  Home  Ins.  Co., 
78  Iowa  334,  43  N.  W.  229,  16  Am.  St. 
Bep.  443.  Kan. — Wait  v.  McKibben, 
92  Kan.  394,  140  Pac.  860, 

See  also  Mass. — De  Veer  v.  Pierson, 
222  Mass.  167,  110  N.  E.  154.  N.  C. 
Buchanan  v.  Harrington,  141  N.  C.  39, 
53  S.  E.  478.  N.  D.— French  v.  State 
Farmers'  Mut.  Hail  Ins.  Co.,  29  N.  D. 
426,  151  N.  W.  7,  L.  E.  A.  1915D,  766; 
Taylor  State  Bank  v.  Baumgartner, 
27  N.  D.  606,  147  N.  W.  385.  S.  O. 
Erskine  v.  Markham,  84  S.  C.  267,  66 
S.  E.  286.  Tex.— Keating  v.  Mc- 
Cutcheon,  14  Tex.  Civ.  App.  150,  36 
S.  W.  597.  W.  Va.— Hertzog  v.  Eiley, 
71  W.  Va.  651,  77  S.  E.  138.  Wis. 
Wiscohsin  Marine  &  Fire  Ins.  Co.  Bank 
V.  Mann,  100  Wis.  596,  76  N.  W.  777. 

[a]  It  is  reversible  error  to  refuse 
to  allow  a  plaintifE,  in  an  action  for 
money  had  and  received,  to  amend  his 
complaint  by  adding  a  count  alleging 
a  mistake  of  fact  in  the  agreement 
of  settlement  sued  on,  and  praying  for 
reformation.  Cal.— Third  St.  Imp  Co 
V.  McLellaud,  23  Cal.  App.  369,  137 
Pac.  1089.  Kan.— Wait  v.  McKibben, 
92  Kan,  394,  140  Pac.  860.  W.  Va! 
Hertzog  v.  Biley,  71  W.  Va.  651,  77 
S.  E.  138. 

[bl  Defendant  must  be  required  to 
answer     if     the     issue     is     materially 
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thereto,^*  especially  where  the  defendant  is  in  no  wise  prejudiced 
thereby.'"  A  complainant  may  amend  his  bill  so  as  to  ask  for  ad- 
ditional relief  of  a  legal  character  where  the  original  bill  states  a 
ease  for  equitable  relief.'"  In  an  action  on  a  written  instrument  the 
complaint  may  be  amended  to  seek  reformation,'^  or  the  defendant 
may  be  allowed  to  amend  his  answer  so  as  to  present  an  equitable 
cause  for  reformation  of  the  instrument.®* 

VII.  TRIAL  OB  HEARING."  —  A.  Jury  Teial.^  —  The  court  in 
cases  involving  reformation  may,  as  in  other  equity  cases,  call  in  a 
jury  to  determine  the  ultimate  facts  involved.^  It  is  a  matter  which 
rests  in  the  court's  discretion,^  and  the  parties  are  not  entitled  to  a 
jury  as  an  absolute  right.*  The  jury  acts  in  an  advisory  capacity 
merely,"  and  the  court  is  not  bound  by  its  verdict  or  findings. ° 

B.  Order  op  Trial  Where  Legal  and  Equitable  Causes  Involved. 
"Where  in  a  bill  or  complaint  for  reformation,  legal  relief  by  way  of 
enforcing  the  instrument  as  reformed  is  also  sought,'  or  where,  in 
a  legal  action,  a  reformation'  of  the  instrument  sued  on  is  sought 
by  the  defendant  in  his  answer,*  the  equitable  controversy  should  be 
disposed  of  first,  although  it  is  not  error  to  submit  all  the  issues  to, 
the  jury  in  the  first  instance  and  take  their  verdict  thereon  if  the 
court  afterwards  makes  and  files  findings  of  fact  and  conclusions 
of  law  sustaining  the  reformation  of  the  instrument.' 


changed    by    amendment.      Adams    v. 
Gill,  158  111.   190,  41  N.   E.   738. 

94.  State  v.  Lorenz,  22  Wash.  289, 
60  Pac.  644. 

95.  French  v.  State  Farmers'  Mut. 
Hail  Ins.  Co.,  29  N.  D.  426,  151  N.  W. 
7,  L.  R.  A.  1915D,  766. 

96.  Hawley  v.  Simons  (111,),  14  N. 
E.  7. 

97.  Fery  v.  Pfeiffer,  18  Wis.  510. 
See  also  Erskine  v.  Markham,  84  S.  C. 
267,  66  S.  E.  286. 

98.  Fotheringham  v.  Lockhart,  30 
S.  D.  394,  138  N.  W.  804. 

99.  See  generally  the  titles  "Hear- 
ing;" "Trial." 

1.  See  generally  the  title  "Juries 
and  Jurors. '!^ 

2.  Boss  V.  New  England  Mut.  Ins. 
Co.,  120  Mass.  113;  Stafford  v.  Giles, 
135  Pa.  411,  19  Atl.  1028.  See  the 
title  "Issues  in  Pleading  and  Prac- 
tice." 

3.  HI. — Keith  v.  Henkleman,  173 
111.  137,  50  N.  E.  692.  Mass.— Boss  v. 
New  England  Mut.  Ins.  Co.,  120  Mass. 
113;  Stookbridge  Iron  Co.  v.  Hudson 
Iron  Co.,  102  Mass.  45.  Mo. — Gray  v. 
Hornbeck,  31  Mo.  400.  N".  Y.— Euben- 
atein  v.  Eadt,  133  App.  Div.  57,  117 
N.  Y.  Supp.  893.  Pa.— Stafleord  v. 
Giles,  135  Pa.  411,  19  Atl.  1028. 
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4.  Cal.— Loftus  V.  Fischer,  113  Cal. 
286,  45  Pae.  328;  Lestrade  v.  Barth, 
19  Cal.  660.  Ind. — Koons  v.  Blanton, 
129  Ind.  383,  27  N.  E.  334.  Mass. 
Boss  V.  New  England  Mut.  Ins.  Co., 
120  Mass.  113;  Stockbridge  Iron  Co. 
V.  Hudson  Iron  Co.,  102  Mass.  45. 
Ohio. — Ellsworth  v.  Holcomb,  28  Ohio 
St.  66.  Wash. — Gilbranson  v.  Squier, 
5  Wash.  99,  31  Pac.  423. 

5.  Kammermeyer  v.  Hilz,  116  Wis. 
313,  92  N.  W.  1107. 

6.  Koons  V.  Blant.on,  129  Ind.  383, 
27  N.  E.  334. 

[a]  The  appellate  court  may  dis- 
regard the  fact  that  there  has  been  a 
submission  of  the  facts  to  a  jury,  even 
where  the  trial  court  has  adopted  the 
jury's  findings.  Hackett  v.  View,  109 
App.  Div.  351,  95  N.  Y.  Supp.  675. 

7.  Lewiston  v.  Gagne,  89  Me.  395, 
36  Atl.  629,  56  Am.  St.  Bep.  432; 
Cameron  v.  White,  74  Wis.  425,  43  N. 
W.  155,  5  L.  E.  A.  493. 

8.  Cal. — Lestrade  v.  Barth,  19  Cal. 
660.  See  also  Estrada  v.  Murphy,  19 
Cal.  248.  N.  T.— Eubenstein  v.  Eadt, 
133  App.  Div.  57,  117  N.  Y.  Supp.  893. 
Ohio. — Ellsworth  v.  Holcomb,  28  Ohio 
St.  66. 

9.  Cameron  v.  White,  74  Wis.  425, 
43  N.  W.  155,  5  L.  E.  A.  493. 
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C.  Peoof  and  Variance.  —  The  burden  is  upon  the  complainant 
to  establish  his  alleged  grounds  for  reformation.^"  In  accordance  with 
the  general  rules  elsewhere  treated/^  a  substantial  variance  between 
the  allegations  and  the  proof  is  fatal.^^  The  proof  must  be  clear, 
unequivocal  and  convincing." 


10.  U.  8.-631167  V.  Lisle  Mfg.  Co., 
238  Fed.  257,  152  C.  C.  A.  3;  Goodno 
V.  Hotehkiss,  237  Fed.  686.  Cai.— Lillis 
V.  silver  Creek,  etc.  Water  Co.,  21 
Cal.  App.  234,  131  Pac.  344.  ITev. 
Carey  v.  Clark,  40  Nev.  151,  161  Pac. 
713. 

11.  See  generally  the  title  "Vari- 
ance aud  Failure  of  Proof." 

12.  Ala. — Norris  v.  Smith,  41  Ala. 
340;  Lockhart  v.  Cameron,  29  Ala.  355. 
Oal.— Holt  V.  Holt,  120  Cal.  67,  52 
Pac.  119,  under  code.  Fla. — Interstate 
Lumb.  Co.  V.  Fife,  70  Fla.  178,  69  So. 
715;  Indian  Elver  Mfg.  Co.  v.  Wooten, 
55  Fla.  745,  46  So.  185.  HI. — Adams 
V.  Gill,  158  111.  190,  41  N.  E.  738.  Mo. 
Siling  V.  Hendrickson,  193  Mo.  365,  92 
S.  W.  105. 

13.  Ala. — Norris   v.    Smith,   41    Ala. 
340;  Basterwood  v.  Linton,  36  Ala.  173; 
Lockhart    v.    Cameron,     29     Ala.     355. 
Ark. — ^Parsons   v.    Hubs,   126   Ark.    627, 
189  8.  W.  1052;   Martin  v.  Hempstead 
County    Levee    Dist.    No.    1,    98    Ark.  ' 
23,   135  S.   W.  453.     Colo. — Loukowski 
V.   Pryor,   46    Colo.    584,    106    Pac.     7;  , 
Jones  V.  Dappen,  27  Colo.  App.  21,  146 
Pac.   118.     Oonn. — Snelling  v.  Merritt,  [ 
85  Conn.  83,  81  Atl.  1039.     Fla. — Inter-: 
state  Lumb.   Co.  v.  Fife,   70  Fla.  178, 
69  So.  715;   Indian  Elver  Mfg.  Co.  v.  \ 
Wooten,  55  Fla.  745,  46  So.  185;  Home 
V.  J.  C.  Turner  Cypress  Lumb.  Co.,  55 
Fla.   690,  45   So.   1016;   McEae  v.  Mc- 1 
Minn,  17  Fla.   876.     Ga.— Newberry  v.  I 
McCook,    146    Ga.    679,   92    S.    E.     67;  i 
Nelson  v.  Spence,  129  Ga.  35,  58  S.  E.  ] 
697;   Wyche  v.  Greene,  16  Ga.  49.     111.  j 
Silurian   Oil   Co.   v.   Neal,   277   111.   45, 
115    N.    E.    114;    Leuer    v.    Kunz,    274 
111.    523,    113    N.    B.     878;     Adams    v. 
Gill,   158  111.   190,   41    N.   E.   738;   Mc- 
Cormack   v.   Sage,    87   HI.    484;    Moore 
V.  Munn,   69  111.   591.      la. — Haugh    v. 
Lanz,   163    N.   W.    204;    Parkinson    v. 
Parkinson's  Heirs,   179  Iowa   414,   161 
N.   W.   443;   Frey   v.   Camp,   131   Iowa 
109,    107   N.    W.    1106.     Ky.— Vanover 
V.    Justice,    174    Ky.    577,    192    S.    W. 
653;  Springfield  Fire  &  Marine  Ins.  Co. 
V.  Snowden,  173  Ky.  664,  191  S.  W.  439; 
Anderson  v.  Sandy  Valley  &  B.  B.  Co., 


171  Ky.  740,  188  S.  W.  772;  Scott  v. 
Spiirr,  169  Ky.  575,  184  8.  W.  866. 
Me. — Andrews  v.  Andrews,  81  Me.  337, 
17  Atl.  166;  Tucker  v.  Madden,  44  Me. 
206;  Farley  v.  Bryant,  32  Me.  474. 
Md. — Aetna  Indemnity  Co.  v.  Balti- 
more, S.  P.  &  C.  E.  Co.,  112  Md.  389, 
76  Atl.  251,  136  Am.  St.  Eep.  389.  Mass. 
Stockbridge  Iron  Co.  v.  Hudson  Iron 
Co.,  102  Mass.  45.  Minn. — Mahoney  v. 
Minnesota  Farmers'  Mut.  Ins.  Co.,  136 
Minn.  34,  161  N.  W.  217.  Miss.— Mos- 
by  V.   Wall,  23  Miss.  81,  55  Am.  Dec. 

71.  Mont. — Parchen  v.  Chessman,  53 
Mont.  430,  164  Pac.  531;  Fitsehen  v, 
Thomas,  9  Mont.  52,  22  Pac.  450.  N.  J. 
First  Nat.  Bank  v.  Fessler,  84  N.  J. 
Bq.  166,  92  Atl.  914;  Van  Houten  v. 
Van  Houten,  68  N.  J.  Eq.  358,  59  Atl. 
555.  N.  M.— First  Nat.  Bank  v.  Hart- 
ford Fire  Ins.   Co.,  17  N.  M.  334,  127 

!  Pac.  1115.     N.  y.— New  York  lee  Co. 
V.    North    Western    Ins.    Co.,    31    Barb. 

72,  10  Abb.  Pr.  34,  20 "How.  Pr.  424; 
Schall  V.  Schwartz  &  Co.,  177  App. 
Div.  760,  162  N.  Y.  Supp.  824;  Halbe 
V.  Adams,  IT6  App.  Div.  588,  163  N. 
Y.  Supp.  895.  N.  O. — Johnson  v.  John- 
son, 172  N.  C.  530,  90  8.  E.  516.  Ohio. 
Farr  v.  Eicker,  46  Ohio  St,  265,  21 
N.  E.  354;  Potter  v.  Potter,  27  Ohio 
St.  84.  Ore. — Boardman  v.  Insurance 
Co.,  84  Ore.  60,  164  Pac.  558;  Bott  v. 
Campbell,  82  Ore.  468,  161  Pac.  955. 
Pa. — Sylvius  v.  Kosek,  117  Pa.  67,  11 
Atl.  392,  2  Am.  St.  Eep.  645.  Tex. 
Bonn^ille  v.  Dum,  61  Tex.  Civ.  App. 
103,  128  8.  W.  1179.  Utah.— Wherritt 
V.  Dennis,  48  Utah  309,  159  Pac.  534. 
Vt.— Fife  V.  Cate,  84  Vt.  45,  77  Atl. 
947;  Fairbanks  v.  Harvey,  83  Vt.  283, 
75  Atl.  268;  Wherritt  v.  Dennis,  48 
Utah  309,  159  Pac.  534.  Wash.— Carl- 
son V.  Druse,  79  Wash.  542,  140  Pac. 
570.  W.  Va.— Fishack  v.  Ball,  34  W. 
Va.  644,  12  S.  E.  856.  Wis.— Scheuer 
V.  Chloupek,  130  Wis.  72,  109  N.  W. 
1035;  Fischer  v.  Laack,  85  Wis.  280, 
55  N.  W.  398;  Kessel  v.  Kessel,  79 
Wis.  289,  48  N.  W.  382.  Eng.— Henkle 
V.  Eoyal  Exchange  Assur.  Co.,  1  Ves. 
S«n.  317,  27  Eng.  Eeprint  1055;  Ihde 
V.  Starr,  19  Ont.  L.  E.  471,  14  Ont, 
W.  B.  710. 
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D.  Instbuctions.  —  Instructions  should  conform  to  the  general 
rules  elsewhere  treated.^* 

E.  Verdict  oe  Findings.  —  The  general  rules  governing  verdicts 
in  this  class  of  cases,  are  applied.^^  Findings  should  cover  all  the 
material  issues,^^  and  be  supported  by  the  evidence." 

VIII.  JUDGMENT  OR  DECREE."  — A.  In  General.  — The 
judgment  or  decree  must  conform  to  the  issues,^^  and  be  based  on 
the  findings.^" 


See  Enct.  of  Bv.,  title  "Eeforma- 
tion." 

[a]  Proof  beyond  all  reasonable 
doubt,  as  in  criminal  prosecutions,  not 
required.  Ala. — Miller  v.  Morris,  123 
Ala.  164,  27  So.  401.  Conn. — Jenner 
V.  Brooks,  77  Conn.  384,  59  Atl.  508; 
Knapp  1/.  White,  23  Conn.  529.  Idaho. 
Bowers  v.  Bennett,  30  Idaho  188,  164 
Pac.  93.  Ind. — Jones  v.  Sweet,  77  Ind. 
187. 

But  see  11  Enct.  oj  Ev.  58. 

[b]  Mistake  or  Deception. — ^Where 
it  was  alleged  in  the  bill  that  the  bill 
was  incorrectly  drawn  by  mistake  of 
the  Bcrivenor,  and  the  evidence  shows 
that  the  grantee,  by  deception,  induced 
the  grantor  to  sign  it,  the  variance  is 
fatal.  Adams  v.  Gill,  158  111.  190,  41 
N.  E.  738. 

14.  See  generally  the  title  "In- 
structions." 

[a]  An  instruction  to  the  jury  that 
they  could  reform  the  instrument  if 
they  find  that  an  alleged  omission 
therein  was  due  to  fraud,  accident,  or 
mistake,  is  erroneous,  if  it  fails  to 
specify  wherein  the  fraud,  accident  or 
mistake  should  exist.  Poddrill  v. 
Dooley,  131  Ga.  790,  63  S.  B.  350. 

15.  See  14  Standard  Peoc.  536,  and 
the  titles  "Special  liiterrogatories; " 
"Verdict." 

[a]  A  verdict  whicli  is  general  in 
its  terms,  without  specifying  the 
reformation  to  be  made,  is  insufficient. 
Payne  v.  Elyea,  50  Ga.  395. 

16.  Cal. — Auerbach  v.  Healy,  174 
Cal.  60,  161  Pac.  1157:  Higgins  v.  Par- 
sons, 65  Cal.  280,  3  Pac.  881.  Ind. 
Citizens'  Nat.  Bank  r.  Judy,  146  Ind. 
322,  43  N.  E.  259.  Vt.— Fife  v.  Gate, 
84  Vt.  45,  77  Atl.  947. 

[a]  Findings  in  language  of  the  bill 
or  complaint,  sufficient.  Newton  1). 
Hull,   90   Cal.  487,  27  Pac.  429. 

See  the  title  "Findings  and  Con- 
clusions, ' ' 

Tbl  The  findings  of  a  master,  to 
whom     is     referred     the     question     of 
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mutual  mistake  in  the  execution  of  a 
written  instrument,  are  immaterial  if 
not  based  upon  what  was  in  the  minds 
of  the  parties  at  the  time  the  agree- 
ment between  them  was  reached.  De 
Veer  v.  Pierson,  222  Mass.  167,  110 
N.  B.  154. 

[e]  Findings  based  upon  mutual 
mistake,  need  not,  in  express  terms, 
find  that  there  was  a  mutual  mistake 
of  the  parties,  where  the  findings  aa  a, 
whole  show  mutual  mistake.  Drum- 
mond  V.  Krebs,  8  Kan.  App.  180,  55 
Pac.  478. 

17.  Kan. — ^Wendt  v.  Deimer,  9  Kan. 
App.  481,  58  Pac.  1003.  Ky.— O.  E.  L. 
Beckette  &  Co.  v.  Goodman,  140  Ky. 
399,  131  S.  W.  185.  S.  D.— Littlejohn 
V.  County  Line  Creamery  Co.,  14  S.  D. 
312,  85  N.  W.  588. 

18.  See  generally  the  titles  "Judg- 
ments;" "Decrees." 

19.  la. — Goodrich  v.  Fogarty,  130 
Iowa  223,  106  N.  W.  616;  Casady  v. 
Woodbury  Countv,  13  Iowa  113.  Mo. 
Wolz  V.  Venard,  253-  Mo.  67,  161  S.  W. 
760;  Underwood  v.  Cave,  176  Mo.  1,  75 
S.  W.  451.  N.  T.— Sweet  v.  Marsh,  133 
App.  Div.  315,  117  N.  Y.  Supp.  930; 
Dressier  v.  Mulhern,  77  Misc.  476,  136 
N.  Y.  Supp.  10?9.  S.  C. — Thomson  v. 
Peake,  38  S.  C.  440,  17  S.  B.  45,  725. 
Tex. — ^Bourland  r.  Shulz,  39  Tex.  Civ. 
App.  572,  87  S.  W.  1167. 

[a]  Several  Instruments. — Where  a 
bill  seeks  the  reformation  of  an  in- 
strument and  all  others  wherein  the 
mistake  is  repeated,  it  is  error  to  re- 
form the  original  instrument  and  re- 
fuse to  reform  another  repeating  the 
mutual  mistake  complained  of.  Hol- 
brook  V.  Schofield,  211  Mass.  234,  98 
N.  E.  97. 

20.  Rider  v.  Powell,  28  N.  Y.  310,  4 
AbTa.  Dec.  63. 

[a]  A  decree  for  reformation  must 
be  based  upon  a  'finding  that  the  in- 
strument to  be  reformed  does  not  ex- 
press the  agreement  of  the  parlies,  be- 
cause of  mutual  mistake  or  mistake  of 
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B.  Belief  Awarded.  —  1.  In  General.  —  The  court  may  award 
any  relief,  either  equitable  or  legal,  to  which  either  of  the  parties  are 
entitled  under  the  pleadings  and  proof,^^  and  which  conforms  to  the 
equities  involved  in  the  case.^^  Thus  relief  may  te  granted  to  the 
party  who  opposes  reformation  where  it  would  be  inequitable  to  grant 
reformation  without  it.^^     If  reformation  is  granted,  the  court  may 


one  party  and  fraud  of  the  otter. 
Huated  v.  Van  Ness,  158  N.  Y.  104,  52 
N.  E.  645,  affirming  1  App.  Div.  120, 
36  N.  Y.  Supp.  1043. 

21.  U.  S.— Hogg  V.  Maxwell,  218 
Fed.  356,  134  C.  C.  A.  164.  Ala.— Jones 
V.  McNealy,  139  Ala.  379,  35  So.  1022, 
101  Am.  St.  Bep.  38.  Ark. — Soderman 
V.  Bell,  102  Ark.  83,  143  S.  W.  595; 
Jenkins  v.  Bailey,  75  Ark.  524,  87  S.  W. 
1180;  Williams  v.  Bettelini,  69  Fla.  193, 
67  So.  857.  Ga.— Prater  v.  Bennett,  98 
Ga.  413,  25  S.  E.  510;  Allen  v.  Elder 
&  Son,  76  Ga.  674,  2  Am.  St.  Eep.  63. 
111.— Froyd  V.  Schultz,  260  111.  268,  103 
N.  E.  220,  Ann.  Caa.  1914D,  225; 
Keith  V.  Henkleman,  173  111.  137,  50 
N.  E.  692;  Briegel  v.  Moeller,  82  111. 
257.  Ind. — Toops  v.  Snyder,  47  Ind.  91. 
la.— Davis  v.  Carter,  120  N.  W.  1039; 
Franklin  Ins.  Co.  v.  McCrea,  4  G.  Gr. 
229.  Ky. — Murray  v.  Eoaeh,  24  Ky. 
L.  Rep.  2013,  72  S.  W.  807.  Md. 
Delaware  State  Fire  &  Marine  Ins.  Co. 
V.  Gillett,  54  Md.  219.  Mich.- Hurst 
V.  Beaver,  50  Mich.  612,  16  N.  W.  165. 
Minn. — Dorr  v.  Steichen,  18  Minn.  26. 
Mo.— Barnhart  v.  Little,  185  S.  W. 
174.  N.  H.— Buaby  v.  Littlefield,  33  N. 
H.  76.  N.  J.— Chancellor  v.  Bell,  45  N. 
J.  Eq.  538,  17  Atl.  684.  But  see  ^Ked 
Jacket  Tribe  v.  Hoff,  33  N.  J.  Eq.  441, 
holding  that  a  decree  for  the  amount 
due  on  a  bond  reformed  will  not  be 
granted,  because  an  adequate  remedy 
at  law  therefor  exists.  N.  Y. — Leary 
V.  Leary,  85  Misc.  591,  148  N.  Y.  Supp. 
1067.  N.  C. — Coleman  v.  Coleman,  62 
N.  G.  43.  Tex. — ^Bourland  v.  Schulz,  39 
Tex.  Civ.  App.  572,  87  S.  W.  1167. 
Utah.— Marks  v.  Taylor,  23  Utah  152, 
63  Pac.  897,  23  Utah  470,  65  Pae.  203. 
Vt.— Blodgett  V.  Hobart,  18  Vt.  414. 
Wash.— Lord  v.  Horr,  30  Wash.  477,  71 
Pac.  23.  Wis. — Grant  Marble  Co.  v. 
Abbot,  142  Wis.  279,  124  N.  W.  264; 
Sawyer  v.  Hanson,  48  Wis.  611,  4  N. 
W.  765. 

Effect  of  pleadings  and  prayer,  see 
eupra,  V  and  VI. 

[a]  Eeforanation  and  Rescission. — A 
■deed  executed  in  performance  of  two 
separate  contracts  to  convey  land,  may 


be  rescinded  as  to  one  tract  of  land 
and  reformed  as  to  another,  where  the 
answer  alleges  mutual  mistake,  and 
prays  to  be  permitted  to  return  the 
purchase  money  and  rescind  the  con- 
tract as  to  both  tracts.  Lord  v.  Horr, 
30  Wash.  477,  71  Pac.  23. 

[b]  Belief  different  in  form  from 
that  sought  may  be  granted,  where  it 
does  not  depart  in  substance  from  the 
relief  prayed  for.  Dressier  v.  Mulhern, 
77   Misc.   476,   136   N.   Y.    Supp.   1049. 

22.  Ind. — Toopa  v.  Snyder,  47  Ind. 
91.  la.— Davis  V.  Carter,  120  N.  W. 
1039.  Ky.— Murray  v.  Eoach,  24  Ky. 
L.  Eep.  2013,  72  S.  W.  807.  Mass. 
Holbrook  v.  Schofield,  211  Mass.  234, 
98  N.  E.  97.  Minn.— Dorr  v.  Steichen, 
18  Minn.  26.  Mo. — Barnhart  v.  Little, 
185  S.  W.  174.  N.  H.— Busby  v.  Little- 
field,  31  N.  H.  193,  33  N.  H.  76.  N.  J. 
Weston  V.  Wilson,  31  N.  J.  Eq.  51. 
N.  C. — Cuthbertson  v.  Morgan,  149  N. 
C.  72,  62  S.  E.  744;  Coleman  v.  Cole- 
man, 62  N.  0.  43.  Tex. — Bourland  v. 
Schulz,  39  Tex.  Civ.  App.  572,  87  S.  W. 
1167.  Vt. — Fairbanks  v.  Harvey,  83 
Vt.  283,  75  Atl.  268.  W.  Va.— Wal- 
dron  V.  Waller,  65  W.  Va.  605,  64  S.  E. 
964,  32  L.  E.  A.  (N.  S.)  284. 

23.  See  the  following  cases:  Aik. 
Ladd  &  Co.  v.  Bankston,  121  Ark.  578, 
181  S.  W.  889  (rule  recognized  but 
relief  denied  in  the  particular  case); 
Hicks  V.  Coody,  49  Ark.  425,  5  S.  W. 
714;  Grifath  v.  Sebastian  Co.,  49  Ark. 
24,  3  S.  W.  886,  permanent  improve- 
ments recompensed.  Fla. — McEae  v. 
McMinn,  17  Fla.  876.  Ky. — White  v. 
Glazer,  32  Ky.  L.  Eep.  570,  106  S.  W. 
289,  contract  reformed  to  conform  to 
the  real  agreement  between  all  the 
parties.  Neb. — Hale  v.  Young,  24  Neb. 
464,  39  N.  W.  406.  N.  J.— Weston  v. 
Wilson,  31  N.  J.  Eq.  51.  N.  C— Cuth- 
bertson V.  Morgan,  149  N.  C.  72,  62 
S.  E.  744;-  Coleman  v.  Coleman,  62  N. 
C.  43,  in  which  counter  equities  were 
protected.  Pa. — Fisher  v.  Brubaker,  24 
Pa.  Dist.  784.  Vt.— Blodgett  v.  Hobart, 
18  Vt.  414.  Va.— Keyton's  Admx.  v. 
Brawford's  Exrs.,  5  Leigh  (32  Va.)  39. 
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order  the  execution  of  a  new  instrument,  embodying  the  true  agree- 
ment and  intent  of  the  parties,  in  lieu  of  the  one  sought  to  he  re- 
formed,^* or  of  an  additional  instrument  to  make  good  any  deficit 
in  the  one  reformed,^^  or  of  releases  therefrom.^^  But  the  court  should 
not,  under  the  guise  of  reforming  an  instrument,  construct  or  re- 
construct the  instrument,^'  so  as  to  make  it  conform  to  the  statute 
of  frauds.^^ 

A  commissioner  may,  where  necessary,  be  appointed  to  carry  out 
such  order.^^ 

2.  Incidental  Relief.  —  Equity,  having  acquired  jurisdiction  to 
reforiQ  an  instrument  will  grant  complete  relief  between  the  parties,^" 


24.  Ala.— Weathers  v.  Hill,  92  Ala. 
492,  9  So.  412.  HI.— Briegel  v.  Moeller, 
82  111.  257;  Gray  v.  Merchants'  liis. 
Co.,  125  111.  App.  370.  Ind.— Toops  v. 
Snyder,  47  Ind.  91;  King  v.  Bales,  44 
Ind.  219.  N.  H.— Craig  v.  Kittredge, 
23  N.  H.  231,  236;  Smith  v.  Greeley, 
14  N.  H.  378.  Tex. — Hodges  v.  Moore 
(Tex.  Civ.  App.),  186  S.  W.  415.  W.  Va. 
Waldron  v.  Waller,  65  W.  Va.  605,  64 
S.  E.  964,  32  L.  E.  A.   (N.  S.)   284. 

[a]  A  marginal  note  on  the  record 
of  the  first  deed,  indicating  the  refor- 
mation, and  where  the  reformed  deed 
will  be  found  upon  the  record,  should 
be  made  when  the  reformed  deed  is 
recorded.  Toops  v.  Snyder,  47  Ind. 
91. 

25.  Ky. — Murray  v.  Boach,  24  Ky. 
L.  Eep.  2013,  72  S.  W.  807.  N".  0. 
Coleman  v.  Coleman,  62  N.  C.  43.  Va. 
Pullen  V.  Mullen,  12  Leigh  (39  Va.) 
434. 

26.  Busby  V.  Littlefield,  31  N,  H. 
193,  33  N.  H.  76;  Craig  v.  Kittredge, 
23  N.  H.  231;  Smith  v.  Greeley,  14 
N.  H.  378. 

27.  Ind. — Toops  v.  Snyder,  47  Ind. 
91.  Ky. — Equitable  Life  Assur.  Soe. 
V.  Sorter,  152  Ky.  787,  154  S.  W.  32; 
White  V.  Glazer,  32  Ky.  L.  Eep.  570, 
106  S.  W.  289.  Me.— Adams  v.  Stevens, 
49  Me.  362.  Ohio. — Langmede  v. 
Weaver,  65  Ohio  St.  17,  60  N.  E.  992. 
Ore. — Hyde  v.  Kirkpatrick,  78  Ore.  466, 
153  Pac.  41,  488.  S.  D.— Hughes  v. 
Payne,  27  S.  D.  214,  130  N,  W.  81. 
Tex. — Eeagan  v.  Bruff,  49  Tex.  Civ. 
App.  226,  108  S.  W.  185. 

[a]  "To  reform  an  instrument  in 
equity  is  to  make  a  decree  that  a  deed, 
or  other  agreement,  shall  be  made  or 
construed  sis  it  was  originally  in- 
tended by  the  parties."  Adams  v. 
Stevens.  49  Me.  362. 

28.  Idaho.— Allen    v.    Kitchen,    16 
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Idaho  133,  100  Pac.  1052,  L.  E.  A. 
1917A,  562,  which  latter  series  con- 
tains an  exhaustive  annotation  on 
"Effect  of  the  statute  of  frauds  upon 
the  power  of  equity  to  reform  a  con- 
tract." Mass. — Kennedy  v.  Poole,  213 
Mass.  495,  100  N.  E.  635,  L.  E.  a. 
1917A,  600.  Okla.— Atwood  v.  Mikeska, 
29  Okla.  69,  115  Pac.  1011,  L.  E.  A. 
1917A,  602.  Pa.— Safe  Deposit  &  Tr. 
Co.  V.  Diamond  C.  &  C.  Co.,  234  Pa. 
100,  83  Atl.  54,  L.  E.  A.  1917A,  596. 

29.  Del. — Pierson  v.  Pierson,  5,  Del. 
Ch.  11.  Ind. — Toops  v,  Snyder,  47 
Ind.  91,  second  appeal,  70  Ind.  554; 
King  V.  Bales,  44  Ind.  219.  Ky. 
Hiatt's  Heirs  v.  Calloway's  Heirs,  7 
B.  Mon.  178  (correcting  date  of 
recording);  Vincent  v.  Collins,  17  Ky. 
L.  Eep.  920,  32  S.  W.  1096;  Barnes 
V.  Barnes,  12  Ky.  L.  Eep.  708,  15 
S.  W.  1.  Me. — Andrews  v.  Andrews, 
81  Me.  337,  17  Atl.  166,  release  ordered 
executed.  W.  Va. — Waldron  v.  Waller, 
65  W.  Va.  605,  64  S.  E.  964,  32  L.  E. 
A.  (N.  S.)  284. 

30.  U.  S.— Hogg  V.  Maxwell,  218 
Fed.  356,  134  C.  C.  A.  164;  Home  Ins. 
Co.  V.  Virginia-Carolina  Chemical  Co., 
109  Fed.  681;  Brugger  v.  State  Inv. 
Ins.  Co.,  5  Sawy.  304,  4  Fed.  Cas.  No. 
2,051.  Ala.— Whitley  v.  Willingham, 
176  Ala.  264,  57  So.  816;  Jones  v.  Mc- 
Nealy,  139  Ala.  379,  35  So.  1022,  101 
Am.  St.  Eep.  38;  Bieler  v.  Dreher,  129 
Ala.  384,  30  So.  22;  Houston  v.  Paul, 
86  Ala.  232,  5  So.  433;  Johnson  v. 
Crutcher,  48  Ala.  368  (dower  allotted) ; 
Eeese  v.  Kirk,  29  Ala,  406;  Love  v. 
Graham,  25  Ala.  187,  common  law  ac- 
tion enjoined.  Cal. — Kee  v.  Davis,  137 
Cal.  456,  70  Pac.  294,  671.  Colo. 
Jones  v.  Dappen,  27  Colo.  App.  21,  1'46 
Pac.  118.  Conn. — Jenner  v.  Brooks.  77 
Conn.  384.  59  Atl.  508.  Del.— Mc- 
Mulleu  V.  Lockwood,  4   Del.    Ch.    568, 
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retaining  jurisdiction  for  all  purposes.^'  It  may  reform  an  instru- 
ment and  also  decree  specific  performance  of,'^  or  award  damages 
upon,^^  or  otherwise  enforce'*  the  contract  as  reformed.    For  example, 


Fla. — Southern  States  Fire  Ins.  Co.  v. 
Vann,  69  Fla.  544,  68  So.  645;  Capita] 
City  Bank  v.  Hilson,  64  Fla.  206,  60 
So.  189,  Ann.  Cas.  1914B,  1211.  Ga. 
Prater  v.  Bennett,  98  Ga.  413,  25  S.  E. 
510;  McCrary  &  Co.  v.  Austell,  I.  & 
Co.,  46  Ga.  450.  IdaJlo. — Christensen 
V.  HoUingsworth,  6  Idaho  87,  53  Pac. 
211,  96  Am.  St.  Eep.  256.  111.— Drum 
V.  Drum,  251  111.  232,  95  N.  E.  1071; 
MeCloskey  v.  MeCormick,  44  111.  336; 
Willis  V.  Henderson,  5  111,  13,  38  Am. 
Dee.  120.  la. — Davis  v.  Carter,  120 
N.  W.  1039;  Flynn  v.  Finch,  137  Iowa 
378,  114  N.  W.  1058.  Md.— Newcomer 
V.  Kline,  11  Gill  &  J.  457,  37  Am.  Dec. 
74.  Mass. — Holbrook  v.  Schofield,  211 
Mass.  234,  98  N.  E.  97.  Mich.— Isberg 
V.  Miller,  176  Mich.  677,  142  N.  W. 
1060.  Mo. — Barnhart  v.  Little,  185  S. 
W.  174,  in  which  a  vendor's  lien  was 
allowed.  N.  J. — Cubberly  v.  Cubberly, 
39  N.  J.  Eq.  514.  N.  Y.- Andrews  v. 
Gillespie,  47  N.  Y.  487;  Johnson  v. 
Johnson,  157  App.  Div.  289,  142  N.  Y. 
Supp.  416;  Moffett  v.  Jaffe,  61  Misc. 
584,  114  N.  Y.  Supp.  614.  Ohio.— Dav- 
enport V.  Widow,  etc.  of  Sovil,  6  Ohio 
St.  459.  Ore. — Mays  v.  Morrell,  65 
Ore.  558,  132  Pac.  714.  Pa.— Gump's 
Appeal,  65  Pa.  476.  S.  D. — Castle  v. 
Gleason,  35  S.  D.  98,  150  N.  W.  895. 
Utah. — Marks  v.  Taylor,  23  Utah  152, 
63  Pac.  897,  23  Utah  470,  65  Pac.  203. 
Wis. — Lardner  v.  Williams,  98  Wis.  514, 
74  N.  W.  346;  Hammel  v.  Queens  Ins. 
Co.,  50  Wis.  240,  6  N.  W.  805. 

[a]  Deed  and  Mortgage. — Where  a 
deed  is  reformed  in  a  suit  by  the 
grantor,  because  of  mutual  mistake,  a 
mortgage  executed  on  the  same  prop- 
erty by  the  defendant  to  the  plain- 
tiff may  be  reformed  in  like  manner 
in  the  same  suit.  Holbrook  v.  Scho- 
field, 211  Mass.  234,  98  N.  E.  97. 

31.  Gilbranson  v.  Squier,  5  Wash. 
99,  31  Pac.  423. 

32.  Ala. — Whitley  v.  Willingham, 
176  Ala.  264,  57  So.  816.  Cal.— Kee  v. 
Davis,  137  Cal.  456,  70  Pac.  294,  671; 
Murphy  v.  Eooney,  45  Cal.  78.  Fla. 
Capita]  City  Bank  v.  Hilson,  64  Fla. 
206,  60  So.  189,  Ann.  Cas.  1914B,  1211. 
III.— Proyd  V.  Sehultz,  260  111.  268, 
103  N.  E.  220,  Ann.  Cas.  1914D,  225; 
Drum  V.  Drum,  251  111.  232,  95  N.  E. 


1071;  McCormack  v.  Sage,  87  111,  484. 
Ind.— Hunter  v.  McCoy,  14  Ind.  528. 
la.— Flynn  v.  Finch,  137  Iowa  378,  114 
N.  W.  1058;  Eing  v.  Ashworth,  3 
Iowa  452.  Kan. — Fletcher  v.  Painter, 
81  Kan.  195,  105  Pac.  500;  Huber 
Mfg.  Co.  V.  Claudel,  71  Kan.  441,  80 
Pac.  960.  Kjr.— Scott  v.  Spurr,  169  Ky. 
575,  184  S.  W.  866;  Nutall  v.  Nutall, 
26  Ky.  L.  Eep.  671,  82  S.  W.  377.  Md. 
O'Keefe  v.  Irvington  Eeal  Estate  Co., 
87  Md.  196,  39  Atl.  428.  N.  J.— Cub- 
berly, 39  N.  J.  Eq.  514.  But  see  Davi- 
mos  V.  Green,  83  N.  J.  Eq.  596,  92  Atl. 
96,  holding  that  a  court  of  chancery 
cannot  first  reform  and  then  specifically 
enforce  a  contract  in  writing  for  the 
sale  of  lands.  N.  Y. — Bartlett  v.  Judd, 
21  N.  Y.  200,  78  Am.  Dec.  131;  Laub 
V.  Buckmiller,  17  N.  Y.  620;  Moffett 
V.  Jaffe,  61  Misc.  584,  114  N.  Y.  Supp. 
614.  Ohio. — Columbus  &  T.  E.  Co.  v. 
Steinfeld,  42  Ohio  St.  449.  Pa.— -Safe 
Deposit  &  Tr.  Co.  v.  Diamond  Coal  & 
C.  Co.,  234  Pa.  100,  83  Atl.  54  (sale 
of  land);  Gump's  Appeal,  65  Pa.  476. 
S.  D. — Eiggs  Land  Co.  v.  Motley,  24 
S.  D.  499,  124  N.  W.  438.  W.  Va. 
Creigh's  Admr.  v.  Boggs,  19  W.  Va, 
240. 

Specific  perfoimance  where  reforma- 
tion denied,  see  infra,  VIII,  B,  3. 

33.  U.  S.— Hogg  V.  Maxwell,  218 
Fed.  356,  134  C.  C.  A.  164.  Conn. 
West  V.  Suda,  69  Conn.  60,  36  Atl, 
1015;  Butler  v.  Barnes,  60  Conn.  170, 
21  Atl.  419,  12  L.  E.  A.  273,  111, 
Keith  V.  Henklem,an,  173  111.  137,  50 
N.  E.  692.  Ky. — Castleman-Blakemore 
Co.  V.  Pickrell  &  Craig  Co.,  163  Ky. 
750,  174  S.  W.  749.  N.  Y.— Bidwell 
V.  The  Astor  Mutual  Ins.  Co.,  16  N.  Y. 
263;  Di  Chiro  v.  O 'Byrne,  163  App, 
Div.  109,  148  N.  Y.  Supp,  528;  Man- 
heimer  v.  Kuhn,  173  App.  Div.  135,  159 
N.  Y.  Supp.  437.  Ohio.— Columbus  & 
T.  E.  Co.  V.  Steinfeld,  42  Ohio  St.  449. 

[a]  Nominal  Damages. — But  a  con- 
tract will  not  be  reformed  in  order 
to  permit  complainant  to  recover  nom- 
inal damages  for  its  breach.  Whitley 
V.  Willingham  &  Bell,  176  Ala.  264,  57 
So.  816. 

34.  U.  S. — ^Brugger  v.  State  Inv.  Ins. 
Co.,  5  Sawy.  304,  4  Fed.  Cas.  No. 
2,051.      Ala.— Whitley  v.    Willingham, 

Vol.  xxn 


634 


EEFOBMATION 


it  may  foreclose  a  mortgage  reformed,^'  or  foreclose  a  mortgage  on 
land  covered  by  a  deed  reformed,^^  or  enjoin  a  breach  of,^^  or  an 
action  at  law  on,^*  the  contract.     Other  incidental  relief  has  been 


176  AJa.  264,  57  So.  816.  Oal.— Messer 
V.  Hibernia  S.  &  L.  Soe.,  149  Cal.  122, 
84  Pac.   835;    Kee   v.   Davis,   137   Cal. 

456,  70  Pac.  294,  671;  Busey  v.  Moraga, 
130  Cal.  586,  62  Pac.  1081;  Dickey  v. 
Gibson,  113  Cal.  26,  45  Pac.  15,  54 
Am.  St.  Rep.  321;  Hutchinson  v.  Ains- 
worth,  73  Cal.  452,  15  Pac.  82,  2  Am. 
St.  Eep.  823;  Chapin  v.  Eoss,  2  Cal. 
A'pp.  433,  84  Pac.  53,  Colo. — Jones  v. 
Dappen,  27  Colo.  App.  21,  146  Pac. 
118.  Ha. — Southern  States  Fire  Ins. 
Co.  V.  Vann,  69  Pla.  544,  68  So.  645; 
Capital  City  Bank  v.  Hilson,  64  Fla. 
206,  60  So.  189,  Ann.  Cas.  1914B,  1211. 
Idalio. — Christensen  v.  Hollingsworth, 
6  Idaho  87,  53  Pae.  211,  96  Am.  St. 
Eep.  256.  111.— Froyd  v.  Schultz,  260 
ni.  268,  103  N.  E.  220,  Ann.  Cas.  1914D, 
225;  Snyder  v.  Partridge,  138  111.  173, 
29  N.  E.  851,  32  Am.  St.  Eep.  130. 
la. — Flynn  v.  Pinch,  137  Iowa  378,  114 
N.  W.  1058.  Kan.— John  T.  Stewart's 
Est.  V.  Palkenberg,  82  Kan.  576,  109 
Pae.  170;  Huber  Mfg.  Co.  v.  Claudel, 
71  Kan.  441,  80  Pac.  960.  Ky.— Logan 
V.  Langan,  145  Ky.  599,  140  S.  W. 
1031.  La. — ^Bonvillain  v.  Bodenheimer, 
117  La.  793,  42  So.  273.  Md.— Ben 
Franklin  Ins.  Co.  v.  Gillett,  54  Md. 
212;   Newcomer  v.  Kline,  11  Gill  &  J. 

457,  37  Am.  Dee.  74.  Mass. — Eustis  Mfg. 
Co.  V.  Saco  Brick  Co.,  198  Mass.  212, 
84  N.  E.  449.  Mc— State  v.  Delaney, 
122  Mo.  App.  239,  99  S.  W.  1,  bond. 
Neb. — Strauss  v.  Monitor  Specialty  Co., 
89  Neb.  176,  131  N.  W.  193;  Lansing 
V.  Commercial  Union  Assur,  Co.,  4  Neb. 
(Unof.)  140,  93  N.'W.  756,  insurance 
policy.  N.  Y. — Steinbach  v.  Prudential 
Ins.  Co.,  62  App.  Div.  133,  70  N.  Y. 
Supp.  809  (insurance  policy);  Avery  v. 
Equitable  Life  Ins.  Co.,  52  Hun  392,  5 
N.  Y.  Supp.  278;  Moffett  v.  Jaffe,  61 
Misc.  584,  114  N.  Y.  Supp.  614.  N.  O. 
Flo'ars  V.  Aetna,  etc.  Co.,  144  N.  C. 
232,'  56  S.  E.  915,  11  L.  E.  A.  (N.  S.) 
357.  N.  D. — French  v.  State  Farmers', 
etc.  Ins.  Co.,  29  N.  D.  426,  151  N.  W. 
7,  L.  E.  A.  1915b,  766.  Ohio.— Colum- 
bus &  T,  E.  Co.  V.  Steinfeld,  42  Ohio 
St.  449;  Globe  Ins.  Co.  v.  Boyle,  21 
Ohio  St.  119;  Davenport  v.  Widow,  etc. 

\  of  Sovil,  6  Ohio  St.  459.  S.  D.— Castle 
V.  Gleason,  35  8.  D.  98,  150  N.  W. 
895;  Hup-hes  u.  Payne,  22  S.  D.  293, 
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117  N.  W.  363.  Term.— Kelley  v.  Me- 
Kinney,  5  Lea  164.  Tex. — Aetna  Ins, 
Co.  V.  Brannon,  99  Tex.  391,  89  S.  W. 
1057,  2  L.  E.  A.  (N.  S.)  548.  W.  Va. 
Pishack  v.  Ball,  34  W.  Va.  644,  12  S.  E. 
856.  Wis. — Coates  v.  Camden  Fire  Ins. 
Assn.,  149  Wis.  129,  135  N.  W.  524; 
Lardner  v.  Williams,  98  Wis.  514,  74 
N.  W.  346. 

[a]  Fayment  for  the  amount  of  loss 
may  be  decreed,  in  the  same  suit,  after 
an  insurance  policy  has  been  reformed 
so  as  to  express  the  contract  of  the 
parties,  md. — ^Ben  Franklin  Ins.  Co. 
V.  Gillett,  54  Md.  212.  Neb.— Lansing 
V.  Commercial  Union  Assurance  Co.,  4 
Neb.  (Unof.)  140,  93  N.  W.  756.  N.  Y. 
Johnson  v.  Johnson,  157  App.  Div.  289, 
142  N.  Y.  Supp.  416;  Steinbach  v.  Pru- 
dential Ins.  Co.,  62  App.  Div.  133,  70 
N.  Y.  Supp,  809. 

35.  Ala. — McGehee  v.  Lehman,  Durr 
&  Co.,  65  Ala.  316;  Alexander  v.  Eea, 
50  Ala.  450.  Ark. — Craig  v.  Pendle- 
ton, 89  Ark.  259,  116  S.  W.  209;  Jen- 
kins V.  Bailey,  75  Ark.  524,  87  S.  W. 
1180.  Cal. — Busey  v.  Moraga,  130  Cal. 
586,  62  Pae.  1081;  Dickey  v.  Gibson, 
113  Cal.  26,  45  Pac.  15,  54  Am.  St. 
Eep.  321;  Hutchinson  v.  Ainsworth,  73 
Cal.  452,  15  Pac.  82,  8  Am.  St.  Eep. 
823.  Oa.— McCrary  &  Co.  v.  Austell, 
I.  &  Co.,  46  Ga.  450.  Idaho. — Christen- 
sen V.  Hollingsworth,  6  Idaho  87,  53 
Pac.  211,  96  Am.  St.  Rep.  256.  HI. 
Snyder  v.  Partridge,  138  111.  173,  29 
N.  E.  851,  32  Am.  St.  Rep.  130; 
Citizens'  Nat.  Bank  v.  Dayton,  116  111. 
257,  4  N..  E.  492;  Willis  v.  Henderson, 
5  111,  13,  38  Am.  Dec.  120.  Ind.— Con- 
yers  v,  Merieles,  75  Ind.  443.  Kan. 
Miller  v.  Davis,  10  Kan.  541.  '  Mich. 
Hupst  V.  Beaver,  50  Mich.  612,  16  N.  W. 
165.  N.  J.— Chancellor  v.  Bell,  45  N. 
J.  Eq.  538,  17  Atl.  684.  N.  Y.— An- 
drews V.  Gillespie,  47  N.  Y.  487;  Avery 
V.  Williig,  24  Hun  548. 

36.  Jones  v.  McNealy,  139  Ala.  379, 
35  So.  1022,  101  Am.  St.  Eep.  38; 
Bieler  v.  Dreher,  129  Ala.  384,  30  So. 
22;  Lytle  v.  Sandefur,  93  Ala,  396,  9 
So.  260. 

37.  Isbergr  v.  Miller,  176  Mich.  677, 
142  N.  W.  1060. 

38.  TJ.  S. — Home  Ins.  Co.  v.  Vir- 
ginia-Carolina Chemical  Co.,  109  Fed, 
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awarded,  such  as  ordering  a  seal  to  be  placed  on  the  instrument,^^ 
inserting  omitted  provisions,*"  or  including  exceptions.*^ 

3.  Partial  or  Alternative  Relief.  —  Equity  may  grant  partial  relief 
without  settling  all  equities  between  the  parties.*^  Where  a  bill  for 
the  reformation  of  a  written  instrument  seeks  other  relief  in  addition 
or  as  an  alternative  to  reformation,  it  may  be  granted,*'  and  where 
a  reformation  of  the  instrument  is  not  authorized,  a  recovery  thereon 
as  written  may  be  allowed,**  or  with  such  modifications  or  restrictions 
as  equity  shall  require,*"  or  the  obligations  incident  to  it  may  be 
enforced.*® 


681.  Ala. — ^Foster  v.  Winehester,  92 
Ala.  497,  9  So.  83;  Eobbins  v.  Battle 
House  Co.,  74  Ala.  499,  criticising  7 
Ala.  71.  Del. — MeMullen  v.  Loekwood, 
4  Del.  Ch.  568.  Fla.— City  Building  & 
Loan  Assn.  v.  Tatum,  67  Fla.  485,  65 
So.  543. 

[a]  Bestraiuing  suit  on  instrument 
as  executed  does  not  apply  to  it  as 
reformed.  Richmond  v.  Ogden  St.  I^. 
Co.,  44  Ore.  48,  74  Pac.  333;  Pullen 
V.  Mullen,  12  Leigh  (39  Va.)   434. 

39.  Ga.— Allen  v.  Elder  &  Son,  76 
Ga.  674,  2  Am.  St.  Eep.  63.  lU.— Hen- 
kleman  v.  Peterson,  154  111.  419,  40 
N.  E.  359.  Mass. — Gaylord  v,  Pelland, 
169  Mass.  356,  47  N.  E.  1019.  Minn. 
Lebanon  Sav.  Bank  v.  HoUenbeck,  29 
Minn.  322,  13  N.  W.  145.  N.  J.— Con- 
over's  Admr.  v.  Brown's  Exrs.,  49  N. 
J.  Eq.  156,  23  Atl,  507.  N.  Y.— Chase 
V.  Peck,  21  N.  Y.  581.  R.  I.— Bullock 
V.  Whipp,  15  E.  I.  195,  2  Atl.  309. 
Vt.— Probate  Court  v.  May,  52  Vt. 
182. 

40.  See  infra,  this  note. 

[a]  Such  as  easements,  omitted 
from  general  descriptions  of  land 
(Conn. — Blakeman  v.  Blakeman,  39  Conn. 
320.  Ind. — Schautz  v.  Keener,  87  Ind. 
258.  Mo. — Owens  V.  Carthage,  etc.  E. 
Co.,  110  Mo.  App.  320,  85  S.  W.  987. 
W.  H. — Howard  v.  Britton,  67  N.  H. 
484,  41  Atl.  269.  Wash.— State  v. 
Lorenz,  22  Wash.  289,  60  Pac.  644),  or 
vendor's  lien.  Worley  v.  Tuggle,  4 
Bush  (Ky.)   168. 

41.  lU.— Warrick  v.  Smith,  137  111. 
504,  27  N.  E.  709,  growing  crops.  Mich. 
Smith  V.  Wakeman,  114  Mich.  611,  72 
N.  W.  599,  timber.  N.  C— King  v. 
Hobbs,  139  N.  C.  170,  51  S.  E._  911, 
straw  timber.  Pa. — Cook  v.  Listen, 
192  Pa.  19,  43  Atl.  389,  coal.  Vt. 
Brown  v.  Lamphear,  35  Vt.  252,  use 
of  water  from  designated  spring.  Wash. 
Arthur  D.  Jones  &  Co.  v.  New  Eng- 


land, etc.  Co.,  38   Wash.  637,  80  Eac. 
796,  lease. 

42.  Ala.  —  Williams  v.  Mitchell's 
Admr.,  30  Ala.  299;  Eeese  v.  Kirk,  29 
Ala.  406.  Ill.-T-Twyman  v.  Baldwin, 
261  111.  67,  103  N.  E.  605.  Mo.— Craw- 
ford V.  Headlee,  191  S.  W.  55. 

43.  Cal. — Messer  v.  Hibernia  Sav- 
ings &  Loan  Soc,  149  Cal.  122,  84 
Pac.  835.  Ky.— Wood  v.  Porter,  4  Ky. 
L.  Eep.  361.  Ohio. — Columbus  &  T.  K. 
Co.  V.  Steinfeld,  42  Ohio  St.  449.  Can. 
Carroll  v.  The  Erie  County  Natural 
Gas  &  Fuel  Co.,  29  Can.  Sup.  Ct.  591; 
Gunn  V.  Hudson's  Bay  Co.,  25  Man. 
663. 

[a]  Where  alternative  and  general 
relief  is  prayed  for  the  court  is  not 
limited  to  any  particular  mode  or  meas- 
ure of  relief.  Davenport  v.  Widow,  etc. 
of  Sovil,  6  Ohio  St.  459;  Grant  Marble 
Co.  V.  Abbot,  142  Wis.  279,  124  N.  W. 
264. 

44.  Ga. — Trust  Co.  of  Georgia  v. 
Scottish  Union  &  Nat.  Ins.  Co.,  119 
Ga.  672,  46  S.  E.  855.  Ind.— Parker  v. 
Teas,  79  Ind.  235.  Tex.— Wagner  v. 
Westchester  Fire  Ins.  Co.,  92  Tex.  549, 
50  S.  W.  569;  Coverdill  v.  Seymour 
(Tex.  Civ.  App.),  56  S.  W.  221,  reversed 
on  other  grounds  in  94  Tex.  1,  57  S. 
W.  37. 

[a]  A  mortgage  may  be  foreclosed, 
where  its  reformation  is  refused  be- 
cause of  insufficient  allegations  as  to 
mistake.     Parker  v.  Teas,  79  Ind.  235. 

45.  Twyman  v.  Baldwin,  261  111.  67, 
103  N.  E.  605. 

46.  Johnson  v.  Gadberry,  174  Ky. 
62,  191  S.  W.  865. 

[a]  Specific  Performance.  —  Where 
reformation  and  specific  performance 
are  sought,  if  reformatio'n  is  denied 
specific  performance  may  nevertheless 
be  granted  under  the  prayer  for  gen- 
eral relief.  Gough  v.  Williamson,  62 
N.   J,  Eq.   526,   50  Atl.   323.     But   see 
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C.  Operation  and  Effect.  —  As  concerns  the  parties  to  a  suit  to 
reform  a  written  instrument,  a  decree  of  reformation  dates  back  to 
the  time  of  the  original  execution.*^  As  to  one  not  a  party  to  a  suit 
to  reform  and  not  charged  with  notice  thereof,  a  decree  of  reformation 
is  effective  from  its  rendition.*^ 

IX.  REVIEW.  —  The  decree  or  judgment  may  be  reviewed  by 
appeal  or  writ  of  error  as  in  other  similar  cases.**  On  appeal  the 
true  construction  of  the  instrument  is  before  the  court,  as  well  as 
the  suiBciency  of  the  showing  to  warrant  a  reformation.'^''  The  chan- 
cellor's findings  of  fact  will  not  be  disturbed  unless  clearly  against 
the  weight  of  the  evidence."^  Where  no  reformation  is  sought  in  the 
trial  court,  an  appellate  court  has  no  power  to  alter  the  decree  so 
as  to  reform  the  instrument  sued  on.°^ 

X.  COSTS.  —  Costs  may  be  awarded  as  in  other  cases  in  equity, 
in  the  discretion  of  the  court.^' 


apparently  contra,  Frey  v.   Campj  131 
131  Iowa  109,  107  N.  W.  1106. 

47.  Ala. — Hawkins  v.  Pearson,  96 
Ala.  369,  11  So.  304.  Ark.— Ft.  Smith 
Milling  Co.  v.  Mikles,  61  Ark.  123,  32 
S.  W.  493.  Ga.— Georgia  E.  &  Bkg.  Co. 
V.  Eoy,  147  Ga.  349,  94  S.  B.  218.  la. 
McKissick  v.  Mill  Owners'  Fire  Ins. 
Co.,  50  Iowa  116.  Ky. — Smoot  v.  Boyd, 
87  Ky.  642,  9  S.  W.  829.  Minn.— Christ- 
man  V.  Colbert,  33  Minn.  509,  24  N.  W. 
301.  Miss.— State  v.  Hall,  70  Miss. 
678,  13  So.  89.  Mo.— Dent  v.  Hobson, 
189  Mo.  App.  140,  175  S.  W.  289; 
Bank  of  Aurora  v.  Linzee,  166  Mo.  496, 
68  S.  W.  785;  Michigan  Buggy  Co.  v, 
Woodson,  59  Mo.  App,  550.  TS.  Y. 
Baird  v.  Erie  B.  Co.,  148  App.  Div. 
452,  132  N.  Y.  Supp.  971.  Ohio.— Adams 
«.  Stutzman,  6  Ohio  Dec.  (Eeprint) 
612. 

Compare  Third  Street  Imp.  Co.  v. 
McLelland,  23  Cal.  App.  369,  137  Pac. 
1089;  Eyder  v.  Eyder,  19  E.  I.  188, 
32  Atl.  919. 

48.  Chapman  v.  Fields,  70  Ala.  403. 
Compare  Straman  v.  Eechtine,  58  Ohio 
St.  443,  51  N.  E.  44;  Clements  v.  Doer- 
ner,  40  Ohio  St.  632;  Van  Thorniley 
V.  Peters,  26  Ohio  St.  471. 

49.  SHields  v.  MongoUon  Exploration 
Co.,  137  Fed.   539,  70   C.   C.  A.  123. 

[a]  Variance. — A  decree  will  not  be 
disturbed  on  appeal  because  of  vari- 
ance where  no  objection  thereto  was 


raised.  Thalheimer  v.  Lockhart,  76 
Ark.  25,  88  S.  W.  591.  See  the  title 
"Vajriance  and  Failure  of  Proof." 

50.  Fryer  v.  Patrick,  42  Md.  51; 
Born  V,  Schreukeisen,  110  N.  Y.  55, 
17  N.  E.  339;  Hackett  v.  View,  109 
App.  Div.  351,  95  N,  Y.  Supp.  675.  See 
Burging  v.  McDowell,  30  Gratt.  (71 
Va.)  236. 

51.  Ark. — Morgan  v.  MeCuin,  96 
Ark.  512,  132  S.  W.  459.  Cal.— Burt 
V.  Los  Angeles  Olive  Growers'  Assn., 
175  Oal.  668,  166  Pac.  993.  Mich. 
Damm  v.  Moon,  48  Mich.  510,  12  N.  W. 
679. 

[a]  A  substantial  'Conflict  presented 
by  the  evidence  is  insufficient  to  war- 
raiit  a  reversal.  Loftus  v.  Piacher,  lis 
Cal.  286,  45  Pac.  828;  Garage  Equip- 
ment Mfg.  Co.  V.  Danielson,  156  Wis. 
90,  144  N.  "W.  284. 

52.  Morgan  v.  Meuth,  60  Mich.  238, 
27  N.  W.  509. 

53.  See  the  title  "Costs,"  and  the 
following:  111. — Stanley  v.  Marshall, 
206  111.  20,  69  N.  E.  58;  Jones  i>. 
Parker,  177  111.  App.  155.  Ky.— "White 
V.  Glazer,  32  Ky.  L.  Eep.  570,  106  S. 
W.  289.  Md.— Miller  v.  Stuart,  107 
Md.  23,  68  Atl.  273.  N.  H.— Brown  v.- 
Glines,  42  N.  H.  160.  N.  J.— Meserole 
V.  Leary  (N.  J.  Eq.),  23  Atl.  1074. 
Wis. — Ingals  v.  Merriman,  96  Wis.  400, 
71  N.  W.  368. 


REFORMATION  OP  INSTRUMENTS.  —  See  Reformation, 
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I.  ESTABLISHMENT  OP,  637 

II.  PROCEEDINGS  TO  COMMIT  TO,  637 
in.    ACTIONS  BY  AND  AGAINST,  638 


CROSS-REFERENCES: 


Infants; 
Incompetents; 


Insane  Persons; 
Prisons  and  Prisoners. 


For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

I.  ESTABLSHMENT  OP.  — A  duty  to  establish  a  reformatory 
may  be  enforced  by  mandamus.^ 

II.  PROCEEDINGS  TO  COMMIT  TO.  — Persons  can  be  confined 
in  reformatories  only  in  pursuance  of  express  statute.^  The  pro- 
ceeding to  commit  is  begun  by  complaint,  petition  or  affidavit,^  on 
the  filing  of  which,  a  citation  or  summons  issues,*  and  notice  to  the 
parent  or  guardian  is  given,  if  required  by  law.'  A  trial  is  then 
had,  which  is  withoiit  a  jury  except  when  the  proceedings  are  crim- 
inal in  nature.^  If  the  allegations  of  the  petition  are  sustained,  an 
order  of  commitment  is  made.'     The  commitment  may  be  reviewed 


1.  Com.  V.  Hampden  Co.,  2  Pick. 
(Mass.)   414. 

2.  In  the  Matter  of  Kaminsky,  70 
Mich.  653,  38  N.  W.  659. 

[a]  Jnrlsdlction  of  court  is  limited 
by  statute.  See  Ex  parte  Williams,  87 
Cal.  78,  24  Pae.  60'2,  25  Pac.  248;  Ex 
parte  Tlood,  64  Cal.  251,  30  Pac.  437. 

[b]  Law  for  confinement  of  dlpso- 
manslacs  is  not  penal  in  nature.  Ex 
parte  Schwarting,  76  Neb.  773,  108  N. 
W.   125. 

[e]  Restraint  After  Cure. — ^A  per- 
son confined  under  a  dipsomaniac  law 
until  cured  may  not  be  subjected  to 
further  restraint  without  new  cause. 
Ex  parte  Schwarting,  76  Neb.  773,  108 
N.  W.  125. 

Commitment  of  insane  persons,  see  13 
Standard  Peoc.  535,  et  seq. 


3.  See  12  Standard  Peoc.  865. 

4.  See  12  Standard  Proc.  868. 

[a]  Whether  the  restraint  of  a 
drunkard  is  to  punish  for  an  offense  or 
to  protect  him  from  himself,  there 
must  be  due  process  of  law.  People 
ex  rel.  Ordway  v.  St.  Savior's  Sani- 
tarium, 34  App.  Div.  363,  56  N.  Y. 
Supp.  431,  436. 

5.  See  12  Standard  Proc.  870. 

6.  See  16  Standard  Proc.  906,  909, 
and  12  Standard  Proc.  873. 

7.  See  12  Standard  Pboc.  874,  aflifl 
the  title  "Sentence  and  Judgment.'-'- 

[a]  Voluntary  surrender  of  a  drunk- 
ard does  not  validate  a  void  commit- 
ment for  a  period  of  time,  as  voluntary 
patients  cantaot  be  detained  against 
their  will.  People  ex  rel.  Ordway  v. 
St.  Savior's  Sanitarium,  34  App.  Div. 
363,  56  N.  T.  Supp.  431. 
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by  appeaP  and  by  habeas  corpus.^  A  person  detained  in  an  asylum 
until  cured  may  obtain  his  release  after  cure  by  the  ordinary  remedies 
provided  by  law  for  that  purpose."  Statutes  sometimes  provide  that 
women  on  being  convicted  by  a  magistrate  of  larceny,  habitual  drunk- 
enness, of  being  a  prostitute,  and  the  like,  may  be  imprisoned  in  a 
state  reformatory.^^  And  judges  are  sometimes  authorized  to  dis- 
charge on  parole  prisoners  committed  to  reformatories.^^ 

III.  ACTIONS  BY  AND  AGAINST.  —  Actions  on  behalf  of  a 
reformatory  should  be  brought  in  its  name  instead  of  in  the  name 
of  the  state.^^  Insane  asylums  may  be  sued  when  authorized  by 
statute.^*  And  it  has  been  held  that  a  prison  association  in  charge  of 
a  reformatory  is  not  a  public  corporation  of  such  character  that  it 
cannot  be  sued  for  its  torts.^°  Equity  cannot  enjoin  the  removal  of 
officers  of  a  state  reformatory  as  a  general  rule.*^ 

of  a|  lunatic  and  subject  it  to  a  claim 
for  board  should  be  in  rem.  Central 
Kj.  Asylum  v.  Peniek,  102  Ky.  533, 
44  S.  W.  92. 

14.  Leavell  v.  Western  Kentucky 
Insane  Asylum,  122  Ky.  213,  91  S.  W. 
671,  4  L.  E.  A.  (N.  S.)  269,  12  Ann. 
Cas.,  827;  St.  Paul  &  C.  Ey.  Co.  v. 
Brown,  24  Minn.  517. 

[a]  Bule  of  respondeat  superior 
does  not  apply  to  insane  asylums. 
Ketterer's  Admr.  v.  State  Board  of 
Control,  121  Ky.  287,  294,  115  S.  W.  200, 
20  L.  R.  A.  (N.  S.)  274;  Leavell  v. 
Western  Ky.  Insane  Asylum,  122  Ky. 
213,  91  S.  W.  671,  4  L.  E.  A.  (N.  S.) 
269,  12  Aitn.  Cas.  827. 

[b]  In  an  action  for  -wrongful  death 
of  a  person  confined  at  an  asylum,  it 
is  necessary  to  allege  that  the  insane 
person  was  turned  over  to  the  defend- 
ant under  a  commitment  such  as  the 
law  required,  from  a  competent  trib- 
unal, statin,g  the  name  and  style  of 
the  court,  and  that  the  person  had 
been  found  insane  and  a  proper  sub- 
ject for  commitment.  Walter  r.  Mitch- 
ell, 25  Mont.  385,  65  Pac.  5. 

15.  Trevett  v.  Prison  Assn.,  98  Va. 
332,  36  S.  E.  373,  50  L.  E.  A.  564,  81 
Am.  St.  Eep.  727. 

16.  Marshall  v.  Illinois  State  Ee- 
formatory,  201  111.  9,  66  N.  E.  314.  See 
the  title  "Officers.'^ 

[a]  A  physician  is  an  officer  within 
the  rule.  Marshall  v.  Illinois  State  Ee- 
formatory,  201  111.  9,  66  N.  E.  314. 


8.  See  12  Standard  Proc.  877. 

9.  In  the  Matter  of  Kaminsky,  70 
Mich.  653,  38  N.  W.  659.  See  Terry 
V.  Byers,  161  Ind.  360,  68  N.  E.  596, 
and  generally  the  title  "Habeas  Cor- 
pus.'-'- 

10.  Ex  parte  Schwarting,  76  Neb. 
773,  108  N.  W.  125,  dipsomaniac. 

[a]  The  writ  of  habeas  corpus  pro- 
vided in  the  statute  as  to  insanle  per- 
sons, is  available  to  dipsomaniacs  con- 
fined in  the  insane  asylum,  even  though 
the  dipsomaniac  statute  is  silent  in 
this  regard.  Ex  parte  Schwarting,  76 
Neb.  773,  108  N.  W.  125.  See  13 
Standard  Proc.   559. 

11.  People  ejs  ret  Stein  v.  Crane,  44 
Misc.  122,  89  N.  Y.  Supp.  87;  Com. 
ex  rel.  Miller  v,  Supt.  of  House  of  Cor- 
rection, 19  Pa.  Dist.  1054;  Com.  ex  rel. 
Epstein  v.  Supt.  of  House  of  Correction, 
19  Pa.  Dist.  1049. 

[a]  Statute  does  not  confer  juris- 
diction on  magistrates  but  applies  onjy 
to  such  majgistrates  as  already  have 
jurisdiction.  People  ex  rel.  Smith  v. 
State  Eeformatory,  38  Misc.  S43,  77 
N.  Y.  Supp.  153;  People  ex  rel  Clark 
V.  State  Eeformatory,  38  Misc.  241,  77 
N.  Y,  Supp.  151.  See  People  ex  rel. 
Frank  ■».  State  Eeformatory,  38  Misc. 
233,  77  N.  Y.  Supp.  145. 

12.  Huntingdon  Eeformatory,  21  Pa. 
Dist.  574. 

13.  State  V.  Hollis,  56  N.  H.  390,  de- 
fect is  curable  by  amendment. 

[a]    An  action  to  reach  the  estate 


REFRESHING  MEMORY.  —  See  the  title  Refreshing  Memory  in 

Bncy.  of  Bv.  ^ 

REGISTER  OF  DEEDS.  — See  Records. 
REGISTRATION,  —  See  Elections;  Title. 
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665 
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4.     Surprise,  680 

F.  Who  May  Apply,  680 

G.  To  Whom  Application  Made,  680 
H.  Time  To  Make  Application,  680 
I.  Proceedings  To  Obtain,  681 

J.  Hearing  and  Determination  of  the  Application,  683 

K.  The  Behearing,  683 

L.  Appeal  and  Beview,  683 

M.  Effect  of  Proceedings  for  Behearing,  684 

CBOSS-BEFEKENCES: 

Appeals;  New  Trial; 

Hearing ;  Review ; 

Mandate  and  Proceedings  Trial, 
Thereafter ; 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

I.  IN  LAW  COURTS  OF  ORIGINAL  JURISDICTION.  —  Gen- 
erally a  law  court  of  original  jurisdiction  has  no  power  to  grant  a 
rehearing  except  in  so  far  as  it  is  authorized  to  set  aside  its  judg- 
ments or  grant  a  new  trial.^  The  court  may,  however,  under  some 
circumstances  reconsider  its  rulings.* 

II.  OF  MOTIONS.  —  Rehearing  and  renewals  of  motions,  orders 
and  rules  to  show  cause  are  treated  in  another  part  of  this  work.' 

III.  ON  APPEAL.  —  A.  Power  and  Authority  To  Grant.  —  1. 
General  Statement.  —  Generally  an  appellate  court  has  power  to  grant 
a  rehearing  of  an  appeal  so  long  as  the  cause  remains  under  its  juris- 
diction,* but,  upon  affirming  a  judgment,  has  no  authority  to  remand 


1.  Fabretti  ■».  Superior  Court,  77 
Cal.  305,  19  Pac.  481.  See  also  20 
Standard  Proc.  832. 

[a]  "A  petition  for  a  rehearing  is 
a  proceeding  unknown  to  the  law,  or  to 
the  practice  of  the  superior  court.  Code 
Civ.  Proc,  §980.  A  superior  court  can 
set  aside  its  judgment  upon  an  appli- 
cation under  section  473  of  the  Code 
of  Civil  Procedure,  or  on  motion  for 
a  new  trial."  Fabretti  v.  Superior 
Court,  77  Cal.  305,  19  Pac.  481. 

As  to  vacating  and  setting  aside  of 
judgments,  see  the  title  "Judgments;" 
of  orders,  see  the  title  "Orders;"  of 
decrees,  see  the  title  "Decrees." 

As  to  new  trial,  see  the  title  "New 
Trial. 'i 

2.  See  tbe  titles  "Motions;"  "Or- 
ders." 

41 


3.  See  20    Standard  Proc.   41,  43;  > 
20  Standard  Proc.  816,  827,  832. 

4.  Cal.— Niles  v.  Edwards,  95  Cal. 
41,  30  Pae.  134;  In  re  Jessup,  81  Cal. 
408,  21  Pac.  976,  22  Pae.  742,  1028, 
6  L.  B.  A.  594;  Grogan  v.  Buckle,  1 
Cal.  193;  Mateer  v.  Brown,  1  Cal.  231; 
Noel  V.  Smith,  2  Cal.  App.  158,  83 
Pac.  167.  Fla. — Internal  Imp.  Fund  v. 
Bailey,  10  Fla.  238.  111.— Welch  v. 
Highwood,  150  111.  App.  397;  Oberne 
V.  Bunn,  39  111.  App.  122.  Ind.— Ter- 
rell V.  Butterfleld,  92  Ind.  1.  Mass. 
Bar  Assn.  of  City  of  Boston  e.  Casey, 
204  Mass.  331,  90  N.  E.  538;  Nashua 
&  L.  B.  Corp.  V.  Boston  &  L.  E.  Corp., 
169  Mass.  157,  47  N.  E.  606.  Mont. 
See  Barkley  v.  Tieleke,  2  Mont.  433, 
where  the  court  say:  "Any  error  then 
committed    can   be    reviewed   by   thig 
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the  cause  with  directions  to  the  court  below  to  grant  a  rehearing." 
The  power  to  grant  a  rehearing  exists  in  criminal  cases,'  and  may 
be  exercised  as  well  at  the  instance  of  the  state  as  upon  the  application 
of  the  defendant.' 

Final  Judgment —  In  some  jurisdictions  it  is  only  upon  a  judgment 


court  only  on  a  rehearing,  or  on  an 
appeal  to  a  higher  court."  N.  H. 
Eussell  V.  Dyer,  43  N.  H.  396.  N.  Y. 
Hopkins  v.  Clark,  149  N.  Y.  329,  43 
N.  E.  861.  N.  C— Holland  v.  Sea- 
board Air  Line  R.  Co.,  143  N.  C.  435, 
55  S.  E.  835;  State  v.  Jones,  69  N.  C. 
16.  Ohio. — Corry  v.  Campbell,  34  Ohio 
St.  204;  Myres  v.  Myres,  6  Ohio  St. 
221;  Longworth  i;.  Sturges,  2  Ohio  St. 
104.  Va. — Summers  v.  Darne,  31  Gratt. 
(72  Va.)   791. 

[a]  In  California  the  supreme 
court  has  power,  within  thirty  days 
after  the  decision  of  a  district  court 
of  appeals  has  become  final,  to  order 
the  cause  reheard  and  determined  by 
itself.  Noel  v.  Smith;  2  Cal.  App.  158, 
83  'Pac.  167. 

[b]  Exclusively  a  Judicial  Func- 
tion.— ^Power  to  grant  a  rehearing  is 
exclusively  a  judicial  one  and  bo  au 
act  of  the  legislature  directing  a  re- 
hearing is  an  improper  exercise  by 
that  department  of  a  power  belonging 
exclusively  to  the  judiciary.  Internal 
Imp.  Fund  v.  Bailey,  10  Fla.  238. 

[c]  A  stipulation  of  the  parties  to 
accept  the  opinion  of  the  court  as  final 
and  conclusive  has  been  held  to  be  a 
sufficient  and  valid  waiver  of  their 
right  to  a  rehearing,  depriving  the 
court  of  jurisdiction  to  entertain  an 
application  therefor.  Parker  v.  State 
ex  rel.  Powell,  133  Ind.  178,  32  N.  E. 
836,  33  N.  E.  119,  18  L.  E.  A.  567. 

[d]  After  a  decision  in  bank  the 
court  still  has  power  to  order  a  re- 
hearing. Austin  V.  Pulschen,  112  Cal. 
528,  44  Pac.  788;  In  re  Jessup,  81  Cal. 
408,  466,  21  Pac.  976,  22  Pac.  742, 
1028,  6  L.  E.  A.  594,  overruling  Hegard 
p.  California  Ins.  Co.,  72  Call.  535,  14 
Pac.  180,  359,  which  held  to  the  con- 
trary. Compare  Noel  v.  Smith,  2  Cal. 
App.  158,  83  Pac.  167,  where  after  af- 
firming the  general  power  of  the  court 
to  order  a  rehearing  the  court  say: 
"The  constitution  contains  no  pro- 
vision authorizing  the  supreme  court  to 
grant  a  rehearing;  after  a  judgment  has 
been  rendered  by  it  sitting  in  bank." 

5.  In  re  Ingraham,  64  N.  Y.  310. 
But  see  infra,  III,  D,  15. 
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Power  of  lower  court  after  remand, 
see  19  Standaed  Peoc.  313,  319,  335; 
I      6.    Ala.— Tarrant  v.  State,    12    Ala. 
,  App.  172,  67  So.  626.     Cal.— People  v. 
Bruggy,  3  Cal.  Una-ep.  415,  26  Pac.  965. 
1  la. — State  v.   Jones,   64   Iowa   349,    17 
j  N.  W.  911,  20  N.  W.  470.     Ky.— Pow- 
ers  V.   Com.,   114   Ky.    237,    71    S.    W. 
494.      Tex.— Drake   v.    State,     29     Tex. 
App.    265,    15    S.    W.     725;     Bailey    v. 
State,  11  Tex.  App.  140. 

[a]  In  North  Carolina  (1)  the  su- 
preme court  has  disavowed  any  power 
to  grant  a  rehearing  of  a  criminal  ap- 
peal. State  V.  Salisbury  lee  &  Fuel 
Co.,  166  N.  C.  403,  81  S.  E.  956,  Ann. 
Cas.  1916C,  728,  52  L.  E.  A.  (N.  S.) 
219;  State  v.  Turner,  143  N.  C.  641, 
57  S.  E.  158;  State  v.  Lilliston,  141 
N.  C.  857,  864,  54  S.  E.  427,  115  Am. 
St,  Eep.  705;  State  v.  Jones,  69  N.  C. 
16.  (2)  But  if  an  application  is  made 
to  "reconsider  the  opinion  before  it  is 
certified  down"  the  court,  distinguish- 
ing between  such  an  application  and 
one  for  a  rehearing,  will  entertain  it. 
State  V.  Salisbury  Ice  &  Fuel  Co.,  166 
N.  C.  403,  81  S.  B.  956,  Ann.  Cas. 
1916C,  728,  52  L.  E.  A.  (N.  S.)  219. 

7.  la. — State  v.  Jones,  64  Iowa  349, 
17  N.  W.  911,  20  N.  W.  470,  since  the 
statutory  provisions  for  and  regulations 
of  rehearings  in  general  apply  not  only 
to  civil  eases  but  also  to  criminal 
actions;  otherwise  there  is  no  statute 
authorizing  it  and  it  could  be  granted 
neither  to  the  state  nor  the  defend- 
ant. Ky. — Powers  v.  Com.,  114  Ky. 
237,  71  S.  W.  494.  Tex.— Drake  v. 
State,  29  Tex.  App.  265,  15  S.  W,  725. 

[a]  "In  the  absence  of  any  con- 
stitutional or  statutory  denial  of  a  re-, 
hearing  to  the  state  ...  it  would, 
we  think,  be  authorized  under  the  well 
settled  rule  that  until  thei  adjourn- 
ment of  a  term  a  court  has  full  con- 
trol over  its  judgments,  and  can  set 
aside  or  reform  them."  Drake  v. 
State,  29  Tex.  App.  265,  15  S.  W.  725. 
See  also  as  to  the  court's  control  over 
its  judements  during  the  current  term, 
15  Standard  Proc.  100-112,  186-196. 

[b]  Not,  it  seems,  after  a  change 
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finally  disposing  of  the  ease  that  a  rehearing  may  be  asked.* 

2.  After  Remittitur  or  Appeal.  —  When  a  cause  has  been  regularly 
remanded  to  the  court  below  the  appellate  court  has  no  further  juris- 
diction and  no  power  to  grant  a  rehearing,^  unless  the  circumstances 
of  the  ease  are  such  that  the  court  may  and  does  recall  its  remittitur.^" 
This  power  is  also  lost  by  the  perfection  of  an  appeal  to  a  still  higher 
appellate  court.^^ 

3.  At  a  Subsequent  Term.  —  At  a  term  subsequent  to  the  one  at 
which  the  judgment  complained  of  was  rendered,  the  court  is  without 
power  to  grant  a  rehearing,^^  unless  the  jurisdiction  and  power  of 
the  court  was  retained  and  carried  over  to  the  ensuing  term  by  a 
continuance.^^ 


in  the  personnel  of  the  court.    People 
V.  Kurtz,  6  N.  Y.  St.  394. 

8.  Gagneaux  v.  Desonier,  109  La. 
460,  33  So.  561  (ty  rule  of  court); 
Succession  of  Edwards,  34  La.  Ann. 
216.  Compare  State  ■ex  r-el.  Leehe  v. 
Fowler,  42  La.  Ann.  144,  7  So.  180, 
where  the  court  reiterate  this  rule, 
then  proceed  to  "rescind"  a  "pre- 
vious decree  denying  the  motion  to 
dismiss  be  rescinded  and  that  the  mo- 
tion be  reinstated  for  reconsidera- 
tion." 

[a]  A  denial  of  a  motion  to  dismiss 
an  appeal  may  not,  therefore,  be  the 
subject  of  a  rehearing,  although  if  such 
a  motion  were  granted  the  application 
would  lie.  Gagneaux  v.  Desonier,  109 
La.  460,  33  So.  561;  Succession  of  Ed- 
wards, 34  La.  Ann.  216. 

9.  Gal. — Grogan  v.  Euckle,  1  Cal. 
193.  Fla. — Merchants'  Nat.  Bank  v. 
Grunthal,  39  Fla.  388,  22  So.  685.  la. 
Hasted  v.  Dodge,  39  N.  W.  668.  Mich. 
Eyerson  v.  Eldred,  18  Mich.  490.  Mont. 
Columbia  Min.  Co.  v.  Holter,  1  Mont. 
429.  S.  C. — 'Ex  parte  Dunovant,  16 
S.  C.  299;  Ex  parte  Dial,  14  S.  C.  584; 
Whaley  v.  Charleston  Bank,  5  S.  C. 
262.  S.  "D.—In  re  Seydel's  Est.,  14 
S.  D.  115,  84  N.  W.  397.  Wis.— Ogilvio 
V.  Eichardson,  14  Wis.  157. 

See  19  Standard  Proc.  347. 

[a]  Mistake,  Inadvertence,  Surprise 
or  Excusable  Neglect. — Statutes  author- 
izing relief  from  judgments  thus  ob- 
tained do  not  change  this  rule.  In  re 
Seydel's  Est.,  14  S.  D.  115,  84  N.  W. 
397.  But  Bee  19  Standard  Proc.  312, 
note  71. 

[b]  The  mere  issuance  of  the  re- 
mittitur does  not  defeat  the  court's 
power  to  grant  a  rehearing,  which  ex- 
tends up  to  the  time  of  filing  the 
remittitur    below.      Merchants'     Nat. 


Bank  v.  Grunthal,  39  Fla.  388,  22  So. 
685.  See  also  Cushman  v.  Hadfield,  15 
Abb.  Pr.  N.  S.  (N.  Y.)  109.  Contra 
Ex  parte  Dunovant,  16  S.  C.  299;  and 
15  Standard  Proc.  347,  note  41  [a]. 
As  to  when  the  appellate  court  loses 
jurisdiction,  see  19  Standard  Proc. 
311. 

10.  End  V.  Bd.  of  County  Comrs. 
of  Pope  Co.,  66  Minn.  358,  68  N.  W. 
1062,  69  :5r.  W.  886. 

Power  to  recall  remittitur  and  pro- 
cedure to  obtain,  see  19  Standard  Proc. 
345. 

11.  Jung  V.  KeufEel,  12  Misc.  89,  32 
N.  Y.  Supp.  1136,  66  N.  Y.  St.  671; 
In  re  Citizens  Water-Works  Co.,  60 
Hun  585,  15  N.  Y.  Supp.  579,  39  N.  T. 
St.  747. 

12.  Ark. — Eeal  Estate  Bank  v.  Eaw- 
don,  5  Ark.  558.  Fla. — Trustees  In- 
ternal Imp.  Fund  v.  Bailey,  10  Fla. 
238.  Md. — Dorsey's  Lessee  v.  Gary,  37 
Md.  64,  11  Am.  Eep.  528. 

But  see  Ex  parte  Adams,  187  Ala. 
10,  65  So.  514. 

Compare  Eoberts  v.  Edmundson,  4 
Smed.  &  M.  (Miss.)  730,  where  a  re- 
hearing was  granted  at  a  subsequent 
term,  no  question  as  to  the  power  to 
do   so  being  raised. 

[a]  An  exception  has  been  held  to 
exist  in  case  the  rehearing  is  asked 
upon  the  ground  that  the  judgment 
was  void  for  want  of  jurisdiction.  Burr 
V.  Lewis,  6  Tex.  76. 

[b]  When  the  application  is  made 
but  not  brought  to  a  hearing  within 
the  current  term  the  power  of  the 
court  is  lost.  Pringle  v.  Dunn,  39  Wis. 
435.  ■Contra  Ex  parte  Adams,  187  Ala. 
10,  65  So.  514. 

13.  XT.  S.— Goddard  v.  Ordway,  101 
tr.  S.  745,  25  L.  ed.  1040.  Ark.— Eeal 
Estate  Bank  v,  Eawdon,  5  Ark.   558. 
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4.  On  Court's  Own  Motion.  —  During  the  term  at  which  a  judg- 
ment was  rendered,  and  before  remittitur,  the  court  may,  of  its  own 
motion,  order  a  rehearing  when  dissatisfied  with  its  previous  judg- 
ment." 

B.  Peopeiett  and  Pxjepose.  —  Ordinarily  a  rehearing,  and  not  a 
second  appeal,  is  the  proper  mode  of  obtaining  a  reconsideration  of 
questions  already  decided  by  the  court,^^  but  in  some  jurisdictions, 
where  the  judgment  is  that  of  an  intermediate  appellate  tribunal,  the 
party  may  apply  fer  a  rehearing  or  appeal  to  a  higher  court.^°  The 
general  purpose  ef  a  rehearing  is  to  have  corrected  some  error  of  the 
court  in  passing  upon  errors  of  law  assigned  in  the  record  of  the 


Tex. — Houston  &  T.  C.  E.  Co.  v.  Davis, 
32  S.  W.  163;  Burr  v.  Lewis,  6  Tex. 
76.  Wis.— Pringle  v.  Dunn,  39  Wis. 
435. 

[a]  A  general  order  continuing  all 
pending  motions  te  the  next  term  ap- 
plies to  pending  applications  fer  re- 
hearing and  continues  court's  power 
thereover.  Goddard  v.  Ordway,  101  IT. 
S.  745,  25  L.  ed.  1040;  Houston  &  T. 
0.  E.  Co.  V.  Davis  (Tex.),  32  S.  W. 
163. 

Continuances,  generally,  5  Standaed 
Proc.  438,  et  seq. 

14.  TJ.  S. — See  Brown  v.  Aspden's 
Admrs.,  14  How.  25,  14  L.  ed.  311,  where 
this  question  was  not  up  for  decision  but 
the  court  annonuced  that  "no  reargu- 
ment  will  be  granted  in  any  case  unless 
a  member  of  the  court  who  concurred 
in  the  judgment  desires  it;  and  when 
that  is  the  case,  it  will  be  ordered 
without  waiting  for  the  application  of 
counsel."  See  also  President  of  Pub- 
lic Schools  V.  Walker,  9  Wall,  603,  19 
L.  ed.  650,  where  this  same  rule  is 
announced.  Cal. — People  v.  Euef,  14 
Cal.  App.  576,  623,  114  Pac.  48,  54, 
where  the  court  say:  "This  court  has 
never  considered  that  the  presentation 
of  an  application  for  hearing  or  peti- 
tion for  hearing  or  rehearing  is  neces- 
sary or  prerequisite  to  the  exercise  of 
its  jurisdiction  to  consider  and  review 
for  the  correction  of  errors.  It  has 
always  acted  in  the  belief  that  it  is* 
vested  with  this  constitutional  power 
to  be  exercised  of  its  own  initiative 
in  any  appropriate  case."  Ga. — Sea- 
board Air  Line  E.  Co.  v.  Jones,  119 
Ga.  907,  47  S.  B.  320;  In  re  Fite,  11 
6a.  App.  665,  76  S.  E.  397.  III.— Mil- 
ler V.  Miller,  198  111.  App.  363;  Welch 
V.  Highwoed,  150  111.  App.  397.  la. 
Wachendorf  v.  Lancaster,  61  Iowa  509, 
14  N.  W.  316,  16  N.  W.  533.     Mich, 

Vol.  XXII 


Culver  V.  Fidelity  &  Deposit  Co.  of 
Maryland,  149  Mich.  630,  113  N.  W. 
9.  Mo. — Linahan  v.  Barley,  124  Mo. 
560,  28  S;  W.  84. 

[a]  In  Louisiana  the  court  may  not, 
ex  proprio  motu,  order  a  rehearing 
after  the  legal  delays  for  a  rehearing 
have  expired.  Comrs.  for  Bayou  Terre 
Aux  Boeuf  Drainage  Dist.  v.  Baker, 
123  La.  75,  48  So,  654. 

15.  Minn.  —  Lough  v.  Bragg,  19 
Minn.  357.  Nev. — Wright  v.  Carson 
Water  Co.,  22  Nev.  304,  39  Pac.  872, 
where  the  court  lays  down  the  broad 
rule  that  "The  supreme  court  has  no 
power  to  review  its  own  judgments  in 
the  same  case,  except  upon  petition 
fer  rehearing."  N.  0. — Gainesville  & 
A.  Co.  Hospital  Assn.  v.  Atlantic 
Coast  Line  E.  Co.,  157  N.  C.  460,  73 
S.  E.  242. 

See  also  the  title  "Stare  Decisis." 
[aj  An  Illustration,  —  Plaintiff 
moved,  in  the  court  below,  for  a  judg- 
ment non  obstante  veredicto.  From  an 
order  denying  same  he  appealed.  The 
order  was  reversed  and  judgment  di- 
rected to  be  entered  as  moved  for. 
The  defendant  then  brought  an  ap- 
peal from  this  judgment  which  was  not 
the  proper  remedy.  Defendant  should, 
if  grounds  therefor  existed,  have  ob- 
tained a  rehearing  in  the  first  appeal. 
Lough  V,  Bragg,  19  Minn.  357. 

16.  See  generally  the  statutes  and 
2  Standard  Peoc.  473. 

[a]  In  Illinois  Appellate  Courts. 
The  defeated  party  may  apply  for  a 
rehearing,  or  pray  for  a  certificate  of 
importance  which  would  enable  him  to 
appeal  to  the  supreme  court,  but  can- 
not have  both  remedies  unless  both 
can  be  made  effective  within'  the  time 
allowed  by  statute  for  taking  an  ap- 
peal. Oberne  v.  Bunn,  39  111.  App. 
122. 
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appeal^  whether  such  error  arose  from  a  misapprehension  of  the  law 
or  a  misapplication  of  it  to  .the  pertinent  facts  appearing  in  the 
record  in  connection  with  the  errors  assigned." 

C.  Discretion  op  the  Court.  —  Unless  statutes  provide  otherwise, 
a  rehearing  is  not  a  matter  of  right,^*  and  whether  or  not  an  applica- 
tion therefor  will  be  entertained,^*  and,  if  so,  what  disposition  will  be 
made  of  it,^"  are  questions  to  be  determined  in  the  sound  discretion  of 
the  court.  Thus,  the  court  may  refuse  a  rehearing  where  it  is  sought 
for  the  purpose  of  urging  a  technical  as  distinguished  from  a  meritorious, 
defense,^^  or  where  the  conduct  of  the  applicant  is  such  as  not  to 
entitle  him  to  the  consideration  of  the  court.^^ 

D.  Grounds.  —  1.  General  Statement.  —  As  a  general  rule,  a  re- 
hearing will  only  be  granted  when  the  court  has  overlooked  or  mis- 
apprehended a  material  fact  or  point,^'  or  has  failed  to  consider  some 


17.  Weathersbee  v.  Farrar,  98  N.  C. 
255,  3  S.  B.  482.  Compare  infra,  III, 
H,  2,  a. 

18.  Cal. — Hanson  v.  MeCue,  43  Cal. 
178.  111. — Supreme  Lodge  Knights  of 
Honor  v.  Dalberg,  138  111.  508,  28  N.  E. 
785.  Mass. — Powers  v.  Sturtevant,  200 
Mass.  519,  86  N.  B.  789.  Mont. 
Columbia  Min.  Co.  v.  Holter,  1  Mont. 
429.  Nev.— Twaddle  v.  Winters,  29 
Fev.  88,  85  P,ac.  280,  89  Pac.  289. 
N.  C— State  v.  Council,  129  N.  C.  511, 
39  S.  B.  814;  Solomon  v.  Bates,  118 
N.  C.  321,  24  S.  E.  746;  Herndon  v. 
Imperial  F.  Ins.  Co.,  Ill  N.  C.  384,  16 
S.  E.  465,  18  L.  K.  A.  547. 

[a]  In  Massachusetts.  — ' '  Such  an 
application  (for  a  rehearing)  has  no 
standiiig  under  our  laws  as  a  recog- 
nized part  of  our  procedure,  but  is 
received  only  as  friendly  information 
to  the  justices  of  an  oversight  or  mani- 
fest error."  Wall  v.  Old  Colony  Trust 
Co.,  177  Mass.  275,  58  N.  E.  1015. 

[b]  A  distinction  is  made  in  this 
respect  in  some  jurisdictions  between 
the  application  for  the  rehearing  and 
the  rehearing  itself,  the  former  being 
considered  a  matter  of  right.  Cum- 
naings  v.  Melsou,  42  Utah  157,  129  Pac. 
619. 

19.  G-a. — Seaboard  Air  Line  E.  Co. 
V.  Jones,  119  Ga.  907,  47  S.  E.  320. 
111. — Supreme  Lodge  Knights  of  Honor 
V.  Dalberg,  138  111.  508,  28  N.  E.  785. 
Mass. — Powers  v.  Sturtevant,  200  Mass. 
519,  86  N.  E.  789;  Wall  v.  Old  Colony 
Trust  Co.,  177  Mass.  275,  58  N.  E. 
1015. 

20.  Ga. — Seaboard  Air  Line  E.  Co. 
v.  Jones,  119  Ga.  907,  47  8.  E.  320. 
m. — Prettyman  v.  Barnard,  37  HI.  105. 
Mass. — Boston  Bar  Assn.  v.  Casey,  204 


Mass.  331,  90  N.  E.  584;  Powers  «. 
Sturtevant,  200  Mass.  519,  86  N.  E. 
789;  Lincoln  v.  Eaton,  132  Mass.  63. 
Nev. — Twaddle  v.  Winters,  '29  Nev.  88, 
85  Pac.  280,  89  Pac.  289.  N.  Y.— Blair 
V.  Dillaye,  3  How.  Pr.  422.  Vt. — How- 
ard V.  West  Eandolph,  82  Vt.  260,  72 
Atl.  1076.  Va. — Summers  v.  Dame,  31 
Gratt.  (72  Va.)  791. 

21.  Otterback  v.  Patch,  5  App.  Gas. 
(D.  C.)   69.     See  infra,  III,  D,  1. 

22.  State  v.  Eosenberg,  162  Mo.  358, 
62  S.  W.  435,  982. 

[a]  An  Illustration. — Applicant  was 
convicted  of  a  felony,  sentenced,  and 
gave  a  recognizance  to  render  himself 
in  execution  should  his  appeal  then 
pending,  be  determined  adversely  to 
him.  The  judgment  of  conviction  was 
affirmed  but  defendant  remained  in 
hiding  and  presented  an  application 
for  a  rehearing,  application  denied. 
State  V.  Eosenberg,.  162  Mo.  358,  62 
S.   W.  435,  982. 

Waiver  or  estoppel,  see  infra,  III, 
D,  3  and  4. 

23.  Ga. — Seaboard  Air  Line  E.  Co. 
V.  Jones,  119  Ga.  907,  47  S.  E.  320. 
Haw.— Silveira  v.  Ahlo,  16  Hawaii  466. 
Mich.— Smith  v.  Walter,  57  Mich.  456, 
22  N.  W.  267,  24  N.  W.  83(J,  26  N.  W. 
783.  "Something  contained  in  the 
record  or  briefs  of  counsel  that  has 
been  inadvertently  or  otherwise  over- 
looked or  omitted."  N.  Y. — Eosdick  v. 
Hempstead,  126  N.  Y.  651,  27  N.  E. 
382;  Marine  Nat.  Bank  v.  National 
City  Bank,  59  N.  Y.  67,  17  Am.  Eep. 
305;  Mount  v.  Mitchell,  32  N.  Y.  702; 
Bolles  V.  Duff,  56  Barb.  567.  Nev. 
State  ex  rel.  Copeland  v.  Woodbury,  17 
Nev.  337,  30  Pac.  1006.  N.  C— Elmore 
V.  Seaboard  Air  Line  Ey.  Co.,  132  N. 
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decisive  question  which  was  duly  submitted  at  the  original  hearing,^* 
or  has  overlooked  or  misapplied  a  direet^^  or  a  controlling  authority,^" 
as  a  statute,^'  or  a  controlling  decision^*  or  principle  of  law.^''  Con- 
versely, when  no  material  fact  or  principle  of  law  has  been  over- 
looked or  disregarded/"  and  there  is-  no  probability  that  any  other 


C.  865,  44  S.  E.  620;  Weathers  v.  Bor- 
ders, 124  N.  C.  610,  32  S.  E.  881;  Mul- 
len V.  Norfolk  &  N.  C.  Canal  Co.,  115 
N.  C.  15,  20  S.  E.  167;  Hudson  v. 
Jordan,  110  N.  C.  250,  14  S.  E.  741; 
Fry  V.  Currie,  103  N.  C.  203,  9  S.  E. 
393;  Weathersbee  v.  Parrar,  98  N.  C. 
255,   3   S.   E.   482;   Mason  v.   Pelletier, 

80  N.  C.  66  (where  the  court  over- 
looked a  material  admission  in  the 
pleadings) ;  Haywood  v.  Daves,  81  N. 
C.  8  (quoting  Watson  v.  Dodd,  72  N.  C. 
240),  "No  case  ought  to  be  reheard, 
upon  petition  to  rehear,  unless  it  was 
decided  hastily  and  some  material 
point  was  overlooked,  or  some  direct 
authority  was  not  called  to  the  atten- 
tion of  the  court."  Pa. — In  re  Le- 
fevre's  Est.,  193  Pa.  225,  44  Atl.  272. 
S.  O.— Milford  v.  Milford,  67  S.  C.  553, 
46  S.  E.  479;  Sloan  v.  Latimer,  41  S.  C. 
217,  19  S.  E.  491,  691;  Witte  v.  Wein- 
berg, 40  S.  C.  545,  18  S.  E.  886;  Har- 
ris V.  Bratton,  34  S.  C.  580,  13  S.  E. 
899.  S.  D. — Kirby  v.  Western  Union 
Tel.  Co.,  4  S.  D.  439,  57  N.  W.  199, 
30  L.  K.  A.  620.  Utah.— /»  re  Mc- 
Knight,  4  Utah  237,  9  Pac.  299;  Ven- 
ard  V.  Green,  4  Utah  67,  6  Pac.  415, 
7  Pac.  408. 

24.  People  v.  Patrick,  183  N.  Y.  52, 
75  N.  B.  963;  Posdick  v.  Hempstead, 
126  N.  Y.  651,  27  N.  E.  382;  Marina 
Nat.  Bank  v.  National  City  Bank,  59 
N.  Y.  67,  17  Am.  Eep.  305;  Mount  v. 
Mitchell,  32  N.  Y.  702;  Hand /w.  Eogers, 
16  Misc.  364,  38  N.  Y.  Supp.  2,  74 
N.   Y.   St.   370. 

25.  Weathers  v.  Borders,  124  N.  C. 
610,  32  S.  E.  881;  Haywood  v.  Daves, 

81  N.  C.  8;  Devereux  v.  Devereux,  81 
N.  C,  12;  Watson  v.  Dodd,  72  N.  C. 
240. 

26.  Eosdiek  v.  Hempstead,  126  N. 
Y.  651,  27  N.  E.  382;  Marine  Nat. 
Bank  v.  National  City  Bank,  59  N.  Y, 
67,  17  Am.  Eep.  305;  Mount  v.  Mitch- 
ell, 32  N.  Y.  702;  Elmore  v.  Seaboard 
Air  Line  By.  Co.,  132  N.  C.  865,  44 
S.  E.  620. 

27.  Ga. — Seaboard  Air  Line  E.  Co. 
v.  Jones,  119  Ga.  907,  47  S.  E.  320. 
Mich. — ^Pinkbinder  v.  Ernst,  135  Mich. 
226,    97   N.    W.    684,   100   N.    W.    180. 
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.  N.  Y.— People  v.  Patrick,  183  N.  Y. 
52,  75  N,  E.  963;  Posdick  v.  Hemp- 
stead, 126  N.  Y.  651,  27  N.  E.  382; 
Mount  V.  Mitchell,  32  N.  Y.  702;  Hand 
V.  Eogers,  16  Misc.  364,  38  N.  Y.  Supp. 
2,  74  N.  Y.  St.  370.  Compare  Walsh 
V.  Brown,  6  N,  Y.  Supp.  97,  where  both 
court  and  counsel  had  overlooked  a  de- 
cisive statute  and  reargument  was  de- 
nied on  the  ground  that  "plaintiff 
mu'st  stand  by  the  theory  his  case  pre- 
sented .  .  .  upon  the  trial."  Tex. 
Hayworth  v.  Williams,  51  Tex.  Civ. 
App.  146,  117  S.  W.  1197. 

28.  Ga. — Seaboard  Air  Line  E.  Co. 
V.  Jones,  119  Ga.  907,  47  S.  E.  320. 
Mo. — ^Dobyns  v.  Meyer,  20  Mo.  App. 
66.  N.  Y.— People  v.  Patrick,  183  N. 
Y.  52,  75  N.  E.  963;  Posdick  v.  Hemp- 
stead, 126  N.  Y.  651,  27  N.  E.  382; 
Bolles  V.  Duff,  56  Barb.  567;  Hand  v. 
Eogers,  16  Misc.  364,  38  N.  Y.  Supp. 
2,  74  N.  Y.  St.  370;  Freeman  v.  Fal- 
coner, 12  Jones  &  S.  579;  Hayner  v. 
American  Popular  L.  Ins.  Co.,  4  Jones 
&  S.  211;  Coleman  v.  Livingston,  45 
How.  Pr.  483,  4  Jones  &  S.  231. 

[a]  Whfere  a  case  relied  upon  has 
been  subsequently  reversed  by  a  higher 
court.  Freeman  v.  Falconer,  12  Jones 
&   S.    (N.  Y.)    579. 

[b]  When  pending  the  decision  in 
the  general  term,  a  court  of  appellate 
.iurisdiction  has  decided  the  question 
involved  adversely  to  the  opinion  of 
the  general  term.  Taylor  v.  Grant,  i 
Jones  &  S.   (N.  Y.)   259. 

[c]  Mere  dictum  insufScient  to  re- 
quire rehearing.  Van  Rensselaer  v. 
Wright,  58  Hun  605,  12  N.  Y.  Supp. 
330. 

[d]  When  no  written  opinion  filed 
in  the  higher'  court,  rehearing  not 
granted.  Butterfield  v.  Eadde,  40  N.  Y. 
Sup.  Ct.  169. 

Conflict  with  previous  opinion  of 
same  court,  see  infra,  III,  D,  6. 

29.  Bolles  V.  Duff,  56  Barb.  (N.  T.) 
567. 

30.  U.  S.— Torrent  v.  Duluth  Lum- 
ber Co.,  32  Fed.  229.  Cal.— People  v. 
Merritt,  18  Cal.  App.  58,  122  Pac.  839, 
844.  Haw.— Zw  re  Will  of  Charles  Not- 
ley,   16   Hawaii   66.      Ind. — Moore    «. 
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cause  therefor  exists, ^^  a  rehearing  will  not  be  granted.  The  error 
complained  of  must  be  manifest,^^  and  must  appear  from  the  record 
as  presented  on  the  appeal,^'  and  must  be  such  a  one  as  requires  a 
different  judgment,^*  for,  if  the  former  decision  was  correct,  it  is 
not  a  ground  for  a  rehearing  that  a  wrong  reason  was  given  there- 


Eansdel,  156  Ind.  658,  59  N.  E.  936, 
60  N.  E.  1068;  Baker  v.  Gausin,  76 
Ind.  317.  Kan. — Topeka  v.  Tuttle,  5 
Kan.  425.  Mich. — Brown  v.  Brown, 
64  Mich.  82,  32  N.  W.  663.  Minn. 
Woodbury  v.  Dorman,  15  Minn.  341. 
Mont.— Lisker  i:  O'Eourke,  28  Mont. 
129,  72  Pac.  416,  755.  N"ev.— State  ex 
rel.  Copeland  v.  Woodbury,  17  Nev. 
337,  30  Pac.  1006.  N.  Y.— People  v. 
Patrick,  183  N.  Y.  52,  75  N.  E.  963. 
N.  C  — Mullen  v.  Norfolk  &  N. 
C.  Canal  Co.,  115  N.  C.  15, 
20  S.  B.  167;  Haywood  v.  Daves,  81 
N.  C.  8;  Watson  v.  Dodd,  72  N.  C. 
240.  S.  C— Neal  v.  Suber,  34  S.  E. 
411.  Utah.— 7m  re  McKnight,  4  Utah 
237,  9  Pac.  299.  Wis. — Cummings  v. 
The  National  Furnace  Co.,  60  Wis. 
603,  18  N.  W.  742,  20  N.  W.  66.5. 

[a]  Matter  going  only  to  the  sym- 
pathy of  the  court  without  presenting 
a  valid  ground  for  rehearing  will  not 
support  such  an  application.  In  re 
Henderson  (Tenn.),  14  S.  W.  488. 

31.  State  ex  rel.  Copeland  v.  Wood- 
bury, 17  Nev.  337,  30  Pac.  1006. 

32.  Capehart  v.  Burrus,  124  N.  C. 
48,  32  S.  E.  378. 

[a]  "It  is  not  sufficient  that  re- 
spectable authority  may  be  found,  from 
which  a  reasonable  argument  may  be 
made,  to  prove  that  the  decision  was 
erroneous."  Capehart  v.  Burrus,  124 
N.  C.  48,  32  S.  E.  378. 

33.  D.  C— Hunt  V.  Whitehead,  19 
App.  Cas.  116.  Md. — State  v.  Cowen, 
36  Atl.  434.  Minn.— Smith  v.  St.  Paul, 
69  Minn.  276,  72  N.  W.  104.  Ner. 
Rhodes  Co.  v.  Belleville  Co.,  32  Nev. 
230,  106  Pac.  561,  118  Pac.  813.  N.  Y. 
New  York  Cable  Co.  v.  New  York,  104 
N.  Y.  1,  10  N.  E.  332;  Nelson  v. 
Hatch,  57  App.  Div.  572,  68  N.  Y. 
Supp.  501.  S.  D. — In  re  Seydel's  Est., 
14  S.  D.  115,  84  N.  W.  397.  Tex. 
Grordon  Jones  Const.  Co.  v.  Lopez,  172 
S.  W.  987.  Wis.— Smith  v.  Putnam, 
107  Wis.  155,  82  N.  W.  1077,  83  N.  W. 
288. 

[a]  The  reason  is  that  the  scope  of 
the  rehearing  does  not  extend  beyond 
the  determination  of  the  correctness 
of   the   court's   decision   upon  the   rec- 


ord presented  upon  the  appeal;  other- 
wise the  court  would  be  exercising 
"original  jurisdiction  on  the  new  state 
of  facts  presented,  and  not  a  review 
of  the  actual  determination  of  the 
court  below."  New  York  Cable  Co. 
V.  Mayor,  etc.  of  New  York,  104  N.  Y. 
1,  10  N.  E.  332. 

84.  Ark.— Clark  v.  Roots,  50  Ark. 
179,  6  S.  W.  728,  8  S.  W.  569.  Cal. 
People  V.  Moran,  97  Cal.  xviii,  31  Pac. 
853.  Ga. — Seaboard  Air  Line  R.  Co.  v. 
Jones,  119  Ga.  907,  47  S.  E,  320.  Haw. 
In  re  Lewers,  19  Hawaii  47;  Forres- 
ter V.  Hurtt,  18  Hawaii  256.  Ind. 
Anderson  v.  Anderson,  141  Ind.  567,  40 
N.  E.  131,  1082;  Powell  v.  Bunger,  91 
Ind.  64.  la. — Mengel  v.  Mengel,  145 
Iowa  737,  120  N.  W.  72,  122  N.  W. 
899.  Mich. — Dowagiac  Mfg.  Co.  v. 
Corbit.  127  Mich.  473,  86  -N.  W.  954, 
87  N.'W.  886;  Cobbs  v.  Philadelphia 
F.  Assn.,  68  Mich.  465,  36  N.  W.  788. 
Mo. — Anderson  v.  Chicago,  etc.  R.  Co., 
131  Mo.  App.  580,  110  S.  W.  650.  Neb. 
Tecumseh  Nat.  Bank  v.  Saunders,  51 
Neb.  801,  71  N.  W.  779.  Nev.— State 
ex  rel.  Copeland  v.  Woodbury,  17  Nev. 
337,  30  Pac.  1006.  N.  H.— Russell  v. 
Dyer,  43  N.  H.  396.  N.  Y.— Wallace 
V.  Dinniny,  12  Misc.  635,  32  N.  Y. 
Supp.  1150.  See  also  Davis  v.  Bonn, 
16  Misc.  365,  36  N.  Y.  Supp.  3,  where 
the  court  say:  "The  testimony  which 
it  is  claimed  was  overlooked  would 
not  alter  the  result."  N.  D. — State  v. 
Stockwell,  23  N.  D.  70,  134  N.  W.  767. 
S.  C. — Warren  v.  Wilson,  89  S.  C.  420, 
71  S.  E.  818,  992;  Efird  v.  Piedmont 
Land  Imp.,  etc.  Co.,  55  S.  C.  78,  32 
S.  E.  758,  897.  Wis.— Tallman  v.  Ely, 
8  Wis.  218. 

[a]  Exceptions  may  arise,  thus  in 
Fenstermaker  v.  Tribune  Pub.  Co.,  13 
Utah  53,2,  45  Pac.  1097,  35  L.  R.  A. 
611,  the  court  granted  a  rehearing, 
even  though  the  original  judgment 
would  remain  substantially  the  same, 
because  one  of  the  judges  was  dis- 
qualified and  did  not  sit  and  the  con- 
currence of  another  was  only  as  to 
the  result,  the  law  of  the  ease  being 
thus  unestablished,  the  purpose  of  the 
rehearing  being  to  modify  and  estab- 
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for,'°  or  that  the  reasoning  of  the  court  was  predicated  upon  an  er- 
roneous statement  of  fact  if  the  correct  statement  thereof  would  not 
change  the  result,^*  or  that,  in  considering  the  case,  stress  was  laid 
upon  an  immaterial  fact,  when  it  appears  that  the  court  did  rely 
upon  another  fact  which  was  material  and  came  to  a  correct  con- 
clusion of  law.^^  Similarly,  when  a '  judgment  is  predicated  upon 
several  grounds,  it  is  no  cause  for  a  rehearing  that  some  of  these 
are  erroneous  as  long  as  one  of  the  grounds  given  is  valid  and  suiH- 
cient.^^ 

2.  Questions  Raised  for  First  Time.  —  The  proposition  contended 
for  must  be  one  which  was  urged  at  the  original  hearing.'^    This  rule 

lish  the  rules  of  law  which  should  ob-  j  States  v.  Hall,  63  Fed.  472,  11  C.  C. 
tain  on  a  new  trial.  '  A.  294.    Ala. — Mobile  Temperance  Hall 

35.  Ind. — Anderson  v.  Anderson,  141  Assn.  v.  Holmes,  189  Ala.  271,  65  So. 
Ind..  567,  40  1n.  E.  131,  1082;  Wilson  1020;  Gartman  v.  Lightner,  160  Ala. 
V.  Vance,  55  'ind.  584;  Marion  Light,  202,  49  So.  412;  State  v.  Kidd,  125 
etc.  Co.  V.  Vermillion,  51  Ind.  App.  Ala.  413,  28  So,  480;  Eobinson  v.  Al- 
677,  99  N.  E.  55,  100  N.  E.  100.  La.  i  lison,  97  Ala.  596,  12  So.  382,  604; 
Smith  V.  Orleans  E.  Co.,  34  La.  Ann.  ;  Henderson  v.  Huey,  45  Ala.  275.  Ark. 
1160.  Mich. — Johnston  v.  Davis,  61  1  Midland  Valley  R.  Co.  v.  Lemoyne, 
Mich.  278,  28  N.  W.  98.  N.  Y.—In  re  104  Ark.  327,  148  S.  W.  654.  Cal. 
Lyman,  161  N.  Y.  119,  55  N.  E.  408.  Prince  v.  Hill,  170  Cal.  192,  149  Pae. 
N.  0. — Earp  v.  Eiohard'son,  81  N.  C.  578;  Kellogg  v.  Cochran,  87  Cal.  192, 
5;  Blackwell  v.  Wright,  74  N.  C.  733.  200,  25  Pac.  677,  12  L.  E.  A.  104; 
S.    0. — Hughes    V.     Southern     Ey.,     82    People  v.  Northey,  77  Cal.  618,  19  Pac. 


S.  C.  45,  61  S.  E.  1079,  63  S.  E.  5; 
Greenville  v.  Spartanburg,  62  S,  C.  105, 
40  S.  E.  147.  Wash. — Thompson  v. 
Huron  Lumber  Co.,  4  Wash.  600,  30 
Pac.   741,   31   Pac.   25. 

36.     la. — Bobbins  v.  Selby,  144  Iowa 


865,  20  Pae.  129';  Payne  v.  Treadwell, 
3  6  Cal.  220;  Cain  v.'  French,  25  Cal. 
App.  499,  144  P,ac.  302;  Flores  v. 
Stone.  21  Cal.  App.  105,  111,  131  Pac. 
348,  351,  352;  People  v.  Euef,  14  Cal. 
App.  576,  621,  114  Pac.  48,  54.     Colo. 


407,  121  N.  W.  674,  122  N.  W.  954.  i  Hireen  v.  English  Lumber  Co.,  46  Oolo. 
Kan. — Eichardson  v.  Simpson,  90  K^n.  j  216,  104  Pae.  84;  Big  Five  Tunnel 
178,  133  Pac.  534.  I*a. — Swain  v.  Ore  Eeduction  &  T.  Co.  v.  Johnson, 
Webre,  106  La.  161,  30  So.  331.  N".  M.  '  44  Colo.  236,  99  Pae.  63;  Seven  Lakes 
Clancey  v.  Clancey,  7  N.  M.  616,  38  Eeservoir  Co.  v.  New  Loveland  &  G. 
Pac.  250.  Ore. — Sharkey  v.  Portland  Irr.  &  Land  Co.,  40  Colo.  382,  93  Pac. 
Gas  Co.,  74  Ore.  327,  144  Pac.  1152,  485,  17  L.  E.  A.  (N.  S.)  329;  Union 
145  Pac.  660.  Tex. — San  Antonio  v.  Pac.  E.  Co.  v.  Colo.  Postal  Tel.  Cable 
Grandjean,  91  Tex.  430,  41  S.  W.  477,  '  Co.,  30  Colo.  133,  69  Pac.  564,  97  Am. 
44  S.  W.  476;  King  v.  DufEey  (Tex  |  St.  Eep.  106;  Central  Locomotive  & 
Civ.  App.),  192  S.  W.  262.  Wis.— Smith  ,  Car.  Wks.  v.  Smifh,  27  Colo.  App.  449, 
V.  Putnam,  107  Wis.  }55,  82  N.  W.  i  150  Pac.  241.  Fla.— Phifer  v.  Steen- 
1077,  83   N.   W.  288.  j  burg,   66   Fla.    555,   64   So.   265;    Saul's 

37.  Earp  v.  Eichardson,  81  N.  C.  5.  .  •;;.    Freeman,    24   Fla.    225,   4   So.     577. 

38.  111.— Hahn  v.  St.  Clair  Sav,  &  III. — People  v.  Chicago,  etc.  E.  Co.,  253 
Ins.  Co.,  50  111.  526.  Minn.— Butlei-  |  111.  191,  97  N.  E.  310;  Supreme  Hive 
Eyan  Co.  v.  Silvey,  70  Minn.  507,  73  i  L.  M.  W.  v.  Herrington,  227  111,  511, 
N.    W.    406,    510.      Tex.— Taylor,    etc.  !  81   N.    E.   533;    Lasher   v.   Colton,   225 

E.   Co.   V.   Warner,   84   Tex.   122,   19   S.    "'     " ^     „     .-.     -     . 

W,  449,  20  S.  W.  823.     Wis.— Tallman 
V.  Ely,  8  Wis.  218. 

39.  TJ.  S.— Reece  Folding  Mach.  Co. 
V.  Fenwick,  140  Fed.  287,  72  C.  C. 
A.  39,  2  L.  E.  A.  (N.  S.)  1094;  With- 
tOw  Lumber  Co.  v.  Glasgow  Tnv.  Co., 
106  Fed.  363,  45  C.  C.  A.  321;  United    Wolf,  181  111,  App.  509;  Davis  v.'Qib 
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111.  234,  80  N.  E.  122,  8  Ann.  Cas. 
367;  Railway  Passenger  &  Freight  Con- 
ductors' M.  A.  &  B.  Assn.  v.  Leonard, 
166  111.  154,  46  N.  E.  756;  Harmon  v. 
Chicago,  140  111.  374,  29  N.  E.  732; 
Schneider  v.  Nowaek,  189  111.  App. 
463;    United    States    Brewing     Co.     v. 
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son,  70  111.  App.  273;  West  Chicago 
Park  Comrs.  v.  Kineade,  64  111.  App. 
113.  Ind. — Sinclair  v.  Gunzenhauser, 
179  Ind.  78,  98  N.  E.  37,  100  N.  E. 
376;  Wabash  E.  Co.  v.  Jackson,  176 
Ind.  487,  95  N.  B.  311,  96  N.  E.  466; 
Gardiiier  v.  BlufEton,  173  Ind.  454,  89 
N.  E.  853,  90  N.  E.  898,  Ann.  Cas. 
1912A,  713;  Indianapolis  &  W.  R,  Co. 
V.  Branson,  172  Ind.  383,  86  N.  E. 
834,  88  N.  e:  594,  19  Ann.  Cas.  925; 
Marion  Trust  Co.  v.  Blish,  170  Ind. 
686,  85  N.  E.  344,  18  L.  E.  A.  (N.  S.) 
-347;  Evansville  v.  Senhenn,  151  Ind. 
42,  47  N.  E.  634,  51  N.  E.  88,  68 
Am.  St.  Eep.  218,  41  L.  E.  A.  728; 
Chapman  v.  Jones,  149  Ind.  434,  47 
N.  E.  1065,  49  N.  E.  347;  State  v. 
Halter,  149  Ind.  292,  47  N.  B.  665, 
49  N.  E.  7;  Stotsenburg  v.  Pordice,  142 
Ind.  490,  41  N.  E.  313,  810;  Scanlin 
V.  Stewart,  138  Ind.  574,  37  N.  E. 
401,  38  N.  E.  401;  Union  School  Twp. 
V.  Crawfordsville  First  Nat.  Bank,  102 
Ind.  464,  2  N.  E.  194;  Craven  v.  But- 
terfield,  80  Ind.  503;  Yater  v.  Mullen, 
24  Ind.  277;  Nashville,  etc.  E.  Co.  v. 
Johnson,  60  Ind.  App.  416,  106  N.  E. 
1087,  109  N.  :E.  912;  Chicago,  etc.  E. 
Co.  V.  Both,  59  Ind.  App.  161,  107  N. 
E.  689,  108  N.  E.  971;  Pittsburgh, 
C,  C.  &  St.  L.  E.  Co.  V.  Hays,  17  Ind. 
App.  261,  44  N.  E.  375,  45  N.  E.  675, 
46  N.  E.  597.  la. — Hamilton  v.  Hamil- 
ton,  140    Iowa    282,    115    N.    W.    1012, 

118  N.  W.  375;  Long  v.  Garey  Inv. 
Co.,  135  Iowa  398,  112  N.  W.  550; 
Coe  College  v.  Cedar  Eapids,  120  Iowa 
541,   95   N.    W.    267;    State   v.   Phillips, 

119  Iowa  652,  657,  94  N.  W.  229,  67 
L.  E.  A.  292;  Mann  v.  Sioux  City  & 
P.  E.  Co.,  46  Iowa  637;  Hintrager  v. 
Hennesay,  46  Iowa  600.  Kan. — Bird- 
zell  V.  Birdzell,  35  Kan.  638,  11  Pac. 
907;  Western  News  Co.  v.  Wilmarth, 
34  Kan.  254,  8  Pac.  104;  Headley  v. 
Challiss,  15  Kan.  602.  Ky.— Clarke  v. 
Eogers  &  Co.,  81  Ky.  43;  Grigsby  v. 
Barr,  14  Bush  330.  La.— Crusel  v. 
Brooks,  133  La.  477,  63  So.  114;  Pons 
V.  Yazoo  &  M.  V.  E.  Co.,  131  La.  313, 
59  So.  721;  Succession  of  Parham,  51 
La.  Ann.  980,  25  So.  947,  26  So.  700; 
Caldwell  v.  Western  Marine  &  Fire 
Ins.  Co.,  19  La.  48;  Sorbe  v.  Mer- 
chants' Ins.  Co.,  6  La.  185;  Succession 
of  Broom,  14  La.  Ann.  67;  Eightor  v. 
Phelps,  1  Eob.  330.  Mich.— Wilcox  v. 
Toledo  &  A.  A.  E.  Co.,  45  Mich.  280, 
7  N.  W.  892;  Eyerson  v.  Eldred,  18 
Mich.  490.  Minn. — See  Butler-Eyan 
Co.  V.  Silvev,  70  Minn.  507,  73  N.   W. 


406,  510,  where  it  is  held  that  the  fact 
that  one  of  the  grounds  upon  which 
the  former  decision  was  made  "was 
not  suggested  or  argued  by  .counsel  is 
no  ground  for  a  reargument. "  Mass. 
National  Mut.  Bldg.  &  L.  Assn.  v. 
Pinkston,  79  Miss.  468,  30  So.  692,  31 
So.  834;  Union  &  Planters'  Bank  v. 
Allen,  77  Miss.  442,  27  So.  631.  Mo. 
Honea  v.  St.  Louis,  etc.  E.  Co.,  245 
Mo.  621,  151  S.  W.  119;  McWilliams 
V.  Missouri  Pac.  Ey.  Co.,  172  Mo.  App. 

318,  157  Pac.  1001;  Levy  v.  MeClin- 
tock,  141  Mo.  App.  593,  125  S.  W. 
546.  Neb. — McCarthy  v.  Benedict,  90 
Npb.  386,  133  N.  W.  410;  Palmer  v. 
Mizner,  70  Neb.  200,  97  N.  W.  334. 
Nev. — Gamble   v.   Hanchett,     35     Nev. 

319,  133  Pac.  936;  Ehodes  Min.  Co. 
V.  Belleville  Placer  Min.  Co.,  32  Nev. 
230,  106  Pac.  561,  118  Pac.  813;  Bran- 
don V.  West,  29  Nev.  135,  85  Pac.  449, 
88  Pac.  140;  Beck  v.  Thompson,  22 
Nev.  419,  41  Pac.  1.  N.  Y.— See.  Walsh 
V.  Brown,  53  Hun  632,  6  N.  Y.  Supp. 
97.  N".  C— Presnell  v.  Garrison,  122 
N.  C.  595,  29  S.  E.  839;  Weathersbee 
ti.'Farrar,  98  N.  C.  255,  3  S.  E.  482. 
N.  D. — Rindlaub  v.  Eindlaub,  19  N.  D. 
352,  125  N.  W.  479;  Pomeroy  First 
Nat.  Bank  v.  Buttery,  17  N.  D.  326, 
116  N.  W.  341,  16  L.  E.  A.  (N.  S.) 
878,  17  Ann.  Cas.  52.  Ohior^Cincin- 
nati  V.  Cameron,  33  Ohio  St.  336.  Okla. 
Brown  v.  Temple  Firtt  Nat.  Bank,  35 
Okla.  726,  130  Pac.  140.  Ore. — Goodeve 
V.  Thompson,  68  Ore.  411,  136  Pac.  670, 
137  Pac.  744;  Coulter  v.  Portland  Trust 
Co.,  20  Ore.  469,  26  Pac.  565,  27  Pac. 
266.  E.  I. — See  Eoach  v.  Town  Coun- 
cil of  East  Providence,  87  Atl.  200, 
where,  in  a  mandamus  proceeding  to 
compel  the  granting  of  a  liquor  license 
the  plaintiff  requested  that  the  court 
consider  the  petition  for  the  writ  as 
having  alleged  that  the  defendant 
board  had  refused  to  act  upon  his  re- 
quest for  a  license  rather  than,  as 
alleged,  that  the  board  had  refused  to 
grant  his  license.  This,  the  court  said, 
amounted  to  a  different  case  and  could 
not  be  permitted.  S.  C. — Atlantic  Coast 
Lumb.  Co.  V.  Litchfield,  90  S.  C.  363, 
73  S.  E.  182,  728;  Knox  v.  South 
Carolina  E.  Co.,  5  S.  C.  73.  S.  D. 
John  A.  Tolman  Co.  v.  Bowerman,  6 
S.  D.  206,  60  N.  W.  751.  Tenn.— Ladd 
V.  Eiggle,  6  Heisk.  620.  Tex. — Owens 
V.  Cage,  101  Tex,  286,  106  S.  W.  880; 
Autrey  v.  Collins  (Tex.  Civ.  App.), 
161  S.  W.  413;  Hicks  v.  Armstrong 
(Tex.    Civ.    App.),    142    S.     W.     1195; 
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has,  however,  been  characterized  as  one  of  discretion,*"  and  where  the 
circumstances  are  exceptional,*^  and  a  grave  injustice  would  other- 
wise result,*^  and  usually  for  the  purpose  of  considering  a  juris- 
dictional question,*^  it  may  be  disregarded.    Some  courts,  too,  refuse 


Wilson  V.  State,  52  Tex.  Crim.  173,  105 
S.  W.  1026.  Utah.— Harrison  v.  Bar- 
ker, 44  Utah  541,  142  Pac.  716;  Far- 
rell  V.  Pingree,  5  Utah  530,  17  Pae. 
453.  Vt. — Cunningham  v.  Blanchard, 
85  Vt.  494,  83  Atl.  469;  Van  Dyke  v. 
Cole,  81  Vt.  379,  70  Atl.  593,  1103. 
Va. — Tazwell  v.  Herman,  108  Va.  416, 
60  S.  E.  767,  61  S.  E.  752.  Wash. 
State  V.  Hazzard,  76  Wash.  586,  137 
Pac.  143;  State  ex  rel.  Milwaukee 
Terminal  E.  Co.  v.  Superior  Court,  54 
Wash.  365,  103  Pae.  469,  104  Pae. 
175;  King  v.  Upper,  57  Wash.  130,  106 
Pac.  612,  1135,  31  L.  B.  A.  (N.  S.)  606; 
State  V.  Harding,  20  Wash.  556,  56 
Pac.  399,  929.  Wyo.— Boss  v.  State, 
16  Wyo.  285,  93  Pac.  299,  94  Pac. 
217. 

[a]  The  reason  (1)  appears  in  the 
language  of  the  court  in  State  v. 
Harding,  20  Wash.  556,  56  Pac.  399, 
929,  where  the  court  say:  "A  rehear- 
ing presumes  a  hearing  to  have  been 
had;  but  the  proposition  now  urged 
has  never  been  called  to  the  atten- 
tion of  this  court,  or  to  that  of  the 
trial  court."  And  also  in  People  v. 
Patrick,  183  N.  Y.  52,  75  N.  E.  963, 
quoting  Fosdiek  v.  Hempstead,  126  N. 
T.  651,  27  N.  E.  382,  where  it  is  said 
that  "While  it  is  very  possible  we  err 
in  many  cases,  yet  the  rule  adopted 
is  a  proper  one  considering  that  there 
must  be  at  some  point  an  end  of 
litigation."  And  in  Hintrager  v.  HeVi- 
nessy,  46  Iowa  600,  it  is  pointed  out 
that  otherwiise  "causes  might  be  pre- 
sented and  determined  by  piecemeal. 
When  the  end  would  be  reached  would 
depend  on  the  carelessness,  persist- 
ency or  whims  of  counsel,  and  the 
necessity  of  the  party  for  time." 
(2)  Also,  a  contrary  practice  "would 
produce  hopeless  cobfuBion,  and  neither 
courts  nor  litigants  could  ever  be  cer- 
tain that  any  litigation  was  at  an  end 
even  though  apparently  finally  de- 
cided." Nelson  v.  Hatch,  57  App.  Div. 
572,  68  N.  T.  Supp.  501.  And,  to 
same  effect.  People  v.  Northey,  77  Cal. 
618,  19  Pac.  865,  20  Pac.  129. 

[b]  Regularity  of  the  Appeal. — (1) 
The  court  will  not  consider  the  reg- 
ularity  of   the   appeal     (Ind. — Bennett 
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V.  Seibert,  10  Ind.  App.  369,  so  N.  E. 
35,  37  N.  E.  1071.    La.— Kenner  v.  His 
Creditors,   8    Mart.    N.    S.    54.      Miss. 
I  Hatto   v.   Brooks,    33    Miss.    575),   nor 
!  (2)  whether  the  judgment  was  appeal- 
;  able    (Uhler   v.   Eyer,   4   N.    Y.   Supp. 
834,   23   N.   Y.   St.   630),   when   raised 
[  for  the  first  time  on  rehearing. 
!     40.    Headley  v.  Challis,  15  Kan.  602. 
I  "The  court  may  in  its  discretion,  and 
I  in  furtherance  of  justice,  upon  a  mo- 
tion for  a  rehearing,  examine  into  new 
questions,    .     .     .    yet    it    is   purely    a 
matter  of  discretion,  and  not  of  legal 
light."     See  also  People  v.  Northy,  77 
Cal.    618,    19    Pac.    865,    20     Pac.     129 
I  (where  the  rule  is  referred  to  as  one 
I  "merely  designed  to  expedite  the  dis- 
i  patch    of   business ' ') ;    Davis   v.   Bonn, 
16  Misc.  365,  38  N.  Y.  Supp.  ,3,  74  N. 
Y.  St.  371. 

41.  State  V.  Sexton,  11  S.  D.  105, 
75  N.  W.  895. 

42.  111.— Fuller  v.  Little,  61  111.  21. 
Ind. — Cleveland,  etc.  E.  Co.  v.  Lynn, 
171  Ind.  589,  85  N.  E.  999,  86  N.  E. 
1017.  Kan.— Headtey  v.  Challiss,  15 
Kan.  602.  Utah.— State  v,  Eiley,  41 
Utah  225,  126  Pac.  294. 

[a]  Misleading  statements  in  the 
appeal  brief  may  be  called  in  question 
for  the  first  time  on  rehearing.  Tay- 
lor V.  Marshall,  155  111.  App.  456. 

43.  Colo.  —  Central  Locomotive  & 
Car.  Wks.  v.  Smith,  27  Colo.  App.  449, 

'  150  Pac.  241.  Ind.— Baltimore,  etc.  E. 
Co.   V.   New  Albany  Box,   etc.   Co.,  48 

i  Ind.  App.  647,  94  N.  B.  906,  96  N.  B. 

I  28.     Mo.— Pleisher  v.  Hinde,  93   S.  W. 

;  1126.  Tex.— Walter  Box  Co.  v.  Black- 
burn, 157  S.  W.  220.  See  also  Dillard 
V.  State,  77  Tex.  Crim.  1,  177  S.  W. 
99. 

[a]  Insufficient  Indictment.  —  See 
Ferguson  v.  State,  80  Tex.  Crim.  383; 
189  S.  W.  271;  Dillard  v.  State,  77 
Tex.  Crim.  1,  177  S.  W.  99. 

[b]  Insufficient  Information.  —  Peo- 
ple V.  Holtzman,  195  111.  App.  53; 
Hatch  V.  State,  76  Tex.  Crim.  423,  174 
S.  W.  1062. 

[e]  Waiver  and  Estoppel. — Where 
the  petitioner  for  rehearing  was  the 
appellant,  the  court,  in  Zinser  v.  Chi- 
cago   Sanitary   Dist.,    175   111.   App.   9, 
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to  apply  this  rule  in  criminal  cases,**  particularly  in  a  capital  case;*^ 
by  others  no  distinction  is  made  between  civil  and  criminal  cases  in 
the  application  of  this  rule.*'' 

3.  Position  Inconsistent  With  Former  Contentions.  —  A  ground 
or  position  which  is  inconsistent  with  that  assumed  at  the  original 
hearing  will  not  warrant  a  rehearing.*' 


said:  "We  doubt  if  appellant  should 
be  permitted  for  the  first  time  on  a 
petition  for  a  rehearing  to  question 
our  jurisdiction,  but  rather  are  of 
opinion  that  the  rule  should  be  applied 
that,  having  appealed  to  this  court 
and  assigned  errors  of  which  we  had 
jurisdiction,  it  must  be  held  that  it 
waived  any  error  of  which  we  did  not 
have  jurisdiction."  And  in  Gamble  v. 
Hauchett,  35  Nev.  319,  133  Pae.  936, 
the  court  say:  "While  it  is  a  general 
rule  that  a  jurisdictional  question  may 
be  raised  at  any  time,  it  is  also  set- 
tled in  this  court  that  a  party  may, 
by  his  conduct,  become  estopped  to 
raise  such  a  question.  A  party  in  an 
appellate  court  who  has  treated  the 
judgment  as  final  and  asked  that  the 
same  be  afSrmed  or  reversed  will  not 
be  heard  afterwards,  when  the  decision 
has  gone  against ,  him,  to  contend  that 
the  judgment  was  not  final  and  the 
court  therefore  without  jurisdiction  to 
determine  the  questions  presented  on 
the  appeal."  That  a  point  previously 
waived  is  generally  not  available  as 
ground  for  rehearing,  see  infra,  III,  D, 
4.  As  to  conferring  jurisdiction  on  ap- 
pellate court  by  consent  or  waiver,  see 
17  Standard  Pkoc.  698. 

[d]  Where  there  has  been  no  judg- 
ment or  sentence  below  and  this  fact 
is  first  presented  on  petition  for  re- 
hearing, the  petition  will  be  denied 
and  the  cause  remanded  for  further 
proceedings.  State  v.  Holland,  160  Mo. 
667,  61  S.  "W.  620. 

[e]  Where  court's  jurisdiction  has 
been  admitted  at  the  time  of  original 
hearing  a  rehearing  will  not  be  granted 
on  the  ground  that  the  court  had  not 
jurisdiction.  Garard  v.  Garard,  135 
Ind.  15,  34  N.  E.  442,  809. 

44.  State  v.  Phillips,  119  Iowa  652, 
94  N.  W.  229,  67  L.  R.  A.  292. 

[a]  In  Felony  Cases. — Quertermous 
V.  State,  95  Ark.  48,  127  S.  W.  951. 

[b]  The  reason  for  and  extent  of 
the  application  of  this  exception  ap- 
pears in  the  languaire  of  the  court  in 
State   V.   Phillips,   119   Iowa   652,    657, 


94  N.  W,  229,  67  L.  E.  A.  292:  "It 
is  true  .  .  .  that  the  points  on  which 
the  judgment  is  reversed  were  made 
for  the  'first  time  in  the  petition  for 
rehearing.  In  civil  causes  this  alone 
would  prevent  reconsideration.  But 
the  law  is  more  indulgent  in  actions 
involving  the  liberty  of  the  citizen, 
and  the  practice  had  long  prevailed 
in  this  court  of  granting  rehearings 
for  the  purpose  of  correcting  errors 
which  might  reasonably  be  thought  to 
have  vitally  effected  the  result  of  the 
trial. ' ' 

[e]  Must  Be  Unintentional.  —  The 
point  involved  must  not  have  been  in- 
tentionally overlooked.  State  v.  Phil- 
lips, 119  Iowa  652,  94  N.  W.  229,  67 
L.  E.  A.  292. 

45.  Cal. — People  v.  Bruggy,  3  Cal. 
Unrep.  415,  26  Pac.  965.  N.  Y. — Peo- 
ple V.  Patrick,  183  N.  T.  52,  75  N.  E. 
963.  Utah.— State  *.  Eiley,  41  Utah 
225,   126   Pac.   294. 

[a]  "The  proper  dispatch  of  the 
business  of  the  court  requires  that 
cases  should  be  fully  argued  before 
submission  without  reservation  of 
other  points  to  be  used  on  petition 
for  rehearing;  and  certainly  the  policy 
and  necessity  of  the  rule  are  as  cogent 
in  criminal  as  in  civil  cases.  It  is 
true  that  in  cases  involving  life  or 
liberty  the  court  should  apply  with 
less  strictness  a  rule  merely  designed 
to  expedite  the  dispatch  of  business, 
and  doubtless  the  court  would,  in  a 
case  of  peculiar  or  real  hardship,  en- 
tirely dispense  with  it."  People  v. 
Northey,  77  Cal.  618,  19  Pac.  865,  20 
Pac.  129. 

46.  State  v.  Hazzard,  76  Wash.  586, 
137  Pac.  143.  See  also  criminal  cases 
in  preceding  notes. 

47.  U.  S. — Merriam  v.  Chicago  &  B. 
I.  E.  Co.,  66  Fed.  663,  14  C.  C.  A.  36. 
Colo.— Nix  V.  Miller,  26  Colo.  203,  57 
Pac.  1084;  Water  Supply  Co.  v.  Ten- 
ney,  24  Colo.  344,  51  Pac.  505.  Fla. 
Jacksonville,  T.  &  K.  W.  Ey.  Co.  v. 
Peninsular  Land  T.  &  M.  Co.,  27  Fla. 
1,  157,  9  So.  661,  17  L.  E.  A.  33,  65. 
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4.  Points  Previously  Waived.  —  A  point  which  has  been  waived,*' 
either  expressly  or  tacitly,*^  will  not,  as  a  general  rule,  be  considered 
by  the  court  as  a  ground  for  a  rehearing  although  it  has  been  held 
that  the  consideration  of  such  questions  is  discretionary  with  the 
court."" 

5.  Points  Not  Expressly  Referred  to  in  Opinion.  —  That  a  point 
is  not  expressly  referred  to  in  the  court's  opinion  does  not,  necessarily, 
mean  that  such  point  has  been  overlooked  by  the  court  in  its  de- 
liberations and  is  not,  therefore,  a  ground  for  rehearing."^  Especially 
is  this  true  when  the  determination  of  other  points  decided,  necessarily 
involves  a  consideration  of  the  point  not  referred  to,'^  or  where,  al- 
though not  mentioned  in  the  prevailing  opinion,  the  point  is  referred 
to  in  a  dissenting  opinion."^ 

6.  Conflict  With  Other  Decisions.  —  That  a  decision  is  in  conflict 
with  a  previous  opinion  of  the  court  is  not,  in  itself,  a  ground  for  a 
rehearing."*  Conflict  with  a  controlling  decision  of  a  higher  appellate 
tribunal  may,  however,  furnish  grounds  for  a  rehearing."" 

7.  Importance  of  Question  Involved.  —  The  fact  that  the  question 


ni. — Gaines  v.  Williams,  146  111.  450, 
34  N.  E.  934.  Ind.— Stotsenburg  v. 
Pordice,  142  Ind.  490,  41  N.  E.  313, 
810.  la. — McClanahan  v.  McKiiiley, 
52  Iowa  222,  2  N.  W.  1101.  N.  C. 
McDonald  v.  Carson,  95  N.  C.  377. 

Changing  theory,  see  infra,  III,  I,  2. 

[a]  The  Reason. — ' '  We  are  not  dis- 
posed to  decide  eases  by  piecemeal, 
and  we  therefore  can  entertain  peti- 
tions for  rehearings  only  for  the  pur- 
pose of  correcting  errors  into  which 
the  court  may  have  inadvertently 
fallen  in  deciding  the  case  as  original- 
ly presented."  Gaines  v.  Williams, 
146  111.  450,  34  N.  E.  934. 

48.  Cal. — People  v.  Northey,  77  Cal. 
618,  19  Pac.  865,  20  Pac.  129;  Ather- 
ton  V.  San  Mateo  County,  48  Cal.  157. 
HI. — Zinaer  v.  Chicago  Sanitary  Dist., 
175  111.  App.  9.  Ind. — Garard  v.  Gar- 
ard,  135  Ind.  15,  34  N.  B.  442,  809. 
Mo.— State  v.  Holland,  160  Mo.  667, 
61  S.  W.  620.  Nev.— Gambel  v.  Han- 
ehett,  35  Nev.  319,  133  Pac.  936.  N.  Y. 
Cudahy  v.  Ehinehardt,  133  N.  T.  675, 
31  N.  E.  444.  Okla.— Stewart  v.  'ler 
ritory,  2  Okla.  Crim.  63,  100  Pae.  47, 
102  Pae. '649. 

[a]  Waiver  of  jurisdictional  ques- 
tion, see  supra,  III,  D,  2;  17  Standard 
PBGC.  698;  and  111. — Zinser  v.  Chicago 
Sanitary  Dist.,  175  111.  App.  9.  Ind. 
Garard  v.  Garard,  135  Ind.  15,  34  N.  E. 
442,  809.  Mo.— State  v.  Holland,  160 
Mo.  667,  61  S.  W.  620.  Nev.— Gambel 
V.  Hanchett,  35  Nev.  319,  133  Pac.  936. 
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Tex. — Walter    Box    Co.    v.    Blackburn 
(Tex.   Civ.  App.),  157  S.  W.  220. 

49.  People  v.  Northey,  77  Cal.  618, 
19  Pac.  865,  20  Pac.  129. 

Changing  position  or  theory,  see 
supra,  III,  D,  3;  infra.  III,  I,  2. 

50.  Nashua  &  L.  E.  Corp.  v.  Boston 
&  L.  E.  Corp.,  169  Mass.  157,  47  N.  B. 
606. 

51.  Haw. — Godfrey  v.  Eowland,  16 
Hawaii  502;  Harrison  v.  Magoon,  14 
Hawaii  530.  Kan. — Topeka  v.  Tuttle, 
5  Kan.  425.  Mich. — Thompson  v.  Jar- 
vis,  40  Mich.  526.  N.  Y.— People  v. 
Patrick,  183  N.  Y.  52,  75  N.  E.  963; 
Colonial  City  Tract.  Co.  v.  Kingston 
City  E.  Co.,  154  N,  Y.  493,  48  N.  E. 
900;  Dammert  v.  Osborn,  141  N.  Y. 
564,  35  N.  E.  1088;  New  York  Cable 
Co.  V.  New  York,  104  N.  Y.  1,  10 
N.  E.  332.  N.  C. — Moore  v.  Beaman, 
112  N.  C.  558,  17  S.  E.  676.  S.  C. 
Hellams  v.  Prior,  64  S.  C.  543,  43 
S.  B.  25;  Darlington  Oil  Co.  v.  Pee 
Dee  Oil  &  Ice  Co.,  62  S.  O.  196,  40 
S.  E.  169.  Utah.— People  «.  Olesen, 
5  Utah  87,  12  Pac.  638. 

52.  Fla.— English  v.  State,  31  Fla. 
340,  356,  12  So.  689;  State  v.  Barnes, 
25  Fla.  86,  5  So.  703.  N.  Y.— People 
V.  Patrick,  183  N.  Y.  52,  75  N.  E.  963. 
S.  C. — Meinhard  v.  Youngblood,  37  S. 
C.  231,  15  S.  E.  950,  16  S.  E.  771. 

53.  Chatterton  v.  Chatterton,  34 
App.  Div.  245,  54  N.  Y.  Supp.  515. 

54.  Hintrager  v.  Hennessy,  46  Iowa 
600. 

55.  See  supra,  III,  D,  1. 
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involved  is  of  grave  or  unusnal  importance  is  not  enough  to  require 
or  warrant  a  rehearing,"  although  that  fact  may  incline  the  court 
to  exercise  its  discretion  and  grant  a  rehearing  where  it  appears  that 
the  case  was  decided  hastily ,=^  or  upon  an  imperfect  record,"^  or  was 
by  a  divided  court.^^  Similarly,  that  other  important  cases  are  pend- 
ing involving  the  same  questions  as  the  case  at  bar  is  no  ground 
for  rehearing,^"  and  still  it  may  be  considered  and  may  prevail  upon 
the  discretion  of  the  court  in  a  case  where  a  rehearing  would  other- 
wise be  denied.^^ 

8.  Mistake  or  Misconduct  of  Counsel.^^  _  The  mistake,'^  absence" 
or  neglect^^  of  counsel  furnishes  no  ground  for  a  rehearing. 

9.  Death  of  Member  of  Court.  —  The  death  of  a  member  of  the 
court  after  submission,  but  before  rendition  of  an  opinion,  is  not  a 
ground  for  rehearing  where  ,a  majority  of  the  surviving  members  of 
the  court  are  agreed  as  to  its  disposition,'*  but  if  the  surviving  mem- 
bers were  equally  divided  in  their  opinion  the  rule  would  be  other- 
wise.®^ 

10.  Change  in  Personnel  or  in  Views  or  Some  Members  of  Court. 
A  rehearing  will  not  be  ordered  on  the  ground  merely  that  a  change 
of  members  of  the  bench  has  either  taken  place  or  is  about  to  occur.'^ 
Nor  will  a  rehearing  be  granted  on  the  sole  ground  that  since  ren- 
dition of  the  court's  decision  certain  members  thereof  have  changed 
their  views  of  the  law.°^ 


56.  IT.  S. — Camfield  v.  United  States, 
67  Fed.  17,  14  C.  C.  A.  228.  111.— But- 
ler V.  Walker,  80  111.  345.  S.  C. 
Newton  v.  Woodley,  55  S.  C.  132,  32 
S.  E.  531,  33  S.  E.  1. 

57.  la. — Morrow  v.  Weed,  4  Iowa 
77,  66  Am.  Dee.  122.  Minn. — Bradley 
V.  Gamelle,  7  Minn,  331.  N.  C. — Lenoir 
V.  Valley  Paver  Min.  Co.,  104  N.  C. 
490,  10  S.  E.  525.  S.  C— Dow  v.  Bil- 
liard, 35  S.  C.  274. 

58.  See  infra.  Ill,  D,  14. 

59.  See  infra,  III,  D,  11. 

60.  Butler  v.    Walker,  80  111.  345. 

61.  Kirby  v.  Western  Union  Tel. 
Co.,  4  S.  D.  439,  57  N.  W.  199,  30 
L.  E.  A.  620. 

62.  Relief  from  judgments  generally 
when  obtained  through  mistake,  neg- 
lect or  misconduct  of  counsel,  see  15 
Standard  Proc.  177,  et  seq. 

New  trial  for  mistake  or  neglect  of 
counsel,  see  the  title  "New  Trial." 

63.  Brant  v.  Gallup,  117  111.  640,  7 
N.  E.  63,  where  mistaken  advice  of 
counsel  was  offered  as  an  excuse  for 
failure  to  apply  for  rehearing  within 
the  prescribed  time. 

64.  Helena  v.  Brule,  15  Mont.  429, 
39  Pae.  456,  852;  King  v,  Fraser,  23 
S.  C.  543. 


65.  Helena  v.  Brule,  15  Mont.  429, 
39  Pac.  456,  852,  where  counsel 
pleaded  an  engagement  in  another 
court  as  an  excuse  for  failure  to  be 
present  and  argue  the  cause  when 
originally   submitted. 

66.  Aultman  v.  Utsey,  35  S.  C.  596, 
14  S.  E.  289;  State  v.  Sioux  Fall's 
Brew.  Co.,  5  S.  D:  360,  58  N.  W.  928, 
26  L.  E.  A.  141. 

67.  State  v.  Sioux  Falls  Brew.  Co., 
5  S.  D.  360,  58  N.  W.  928,  26  L.  R. 
A.  141. 

Division  of  opinion  as  a  ground  for 
rehearing,  generally,  see  infra,  III, 
D,  11. 

68.  Mich. — Peoples  v.  Evening  News 
Assn.,  51  Mich.  11,  16  N.  W.  185,  691. 
Minn. — Ayer  v.  Stewart,  16  Minn.  89; 
Woodbury  v.  Dorman,  15  Minn.  341. 
N.  Y. — Stearns  v.  Hemmens,  3  N.  Y. 
Supp.  16,  22  N.  Y.  St.  24.'  N.  0. 
Weisel  V,  Cobb,  122  N.  C.  67,  30  S.  E. 
312. 

69.  Blatchford  v.  Newberry,  100 
HI.  484. 

[a]  Where  the  cause  has  been  twice 
argued  this  is  especially  true.  Con- 
siderations of  "public  policy  and  the 
stability  of  legal  proceedings  demand 
that   such   judgment   should  not,   after 
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11.  Divided  Court.  —  The  mere  fact  that  the  court  was  divided  in 
its  opinion  is  not  a  ground  if  or  a  rehearing.'"'  Eehearings  are,  never- 
theless, sometimes  granted  for  this  reason,'^  particularly  where  im- 
portant constitutional  questions  afe  involved.''^  But  where  the  judg- 
ment is  not  final,^"  or  where  the  applicant  has  another  remedy,'*  the 
general  rule  will  prevail. 

12.  Court  Not  Legally  Constituted.  —  It  is  not  a  proper  ground 
for  motion  for  rehearing  that  the  court  was  not  so  formed  as  to  con- 
stitute a  tribunal  competent  to  determine  the  cause."  Also,  it  is  not 
a  ground  for  rehearing  that  the  decision  was  not  made  by  a  full  court 
when  no  objection  was  made  on  that  ground.''' 

13.  Subsequent  Change  in  the  Law.'''  —  If  a  decision  was  correct 
at  the  time  it  was  given  under  the  law  as  it  then  stood,  the  subsequent 
enactment  of  a  statute  cannot  effect  the  propriety  of  the  decision 
and  affords  no  (ground  for  a  rehearing,"  although  it  has  been  held 


one  entire  term  has  intervened,  be 
disturbed  for  no  other  cause  than  that 
some  of  the  judges  may  have  changed 
their  views  of  the  law."  Blatehford 
V.  Newberry,  100  111.  484. 

70.  U.  S. — Shreveport  v.  Carter,  125 
U.  S,  694,  8  Sup.  Ct.  1389,  31  L.  ed. 
854;  Brown  v.  Aspdeu,  14  How.  25,  14 
L.  ed.  311.  G-a. — Seaboard  Air  Lint 
E.  Co.  V.  Jones,  119  Ga.  907,  47  S.  E. 
320.  N.  Y.— People  v.  New  York,  25 
Wend.  252.  S.  C. — Latimer  v.  Sov- 
ereign Camp  W.  0.  W.,  62  S.  C.  145, 
40  S.  B.  155;  Newton  v.  Woodley,  55 
S.    C.    132,   32    S.   E.    531,   33    S.    E.    1. 

[a]  Division  Previous  to  Decisioh. 
Where  the  court's  publicly  expressed 
opinion  was  not  divided,  a  rehearing 
will  not  be  granted  on  the  ground  that 
in  conference  prior  to  the  rendition 
of  the  decision  the  court  was  divided. 
Mason  v.  Jones,  3  N.  Y.  375,  3  Code 
Eep.  164,  5  How.  Pr.  118. 

71.  Ga. — Colley  v.  Duncan,  47  Ga. 
668.  N.  J. — Summerbell  v.  Summer- 
bell,  36  N.  J.  Eq.  293.  Utah.— Burrows 
V.  Guest,  4  Utah  121,  7  Pao.  493. 

[a]  Where  No  Opinion  Filed  and 
Important  Questions  Involved. — Bur- 
rows V.  Guest,  4  Utah  121,  7  Pac.  493, 
where  "the  appeal  was  heard  and  de- 
cided by  a  divided  court  when  com- 
posed of  the  predecessors  of  its  pres- 
ent members,  and  that  no  opinion  has 
been  filed.  In  view  of  these  state- 
ments and  the  fact  that  the  exceptions 
presented  important  questions,"  a  re- 
hearing was  granted, 

72.  See  Shreveport  v.  Carter,  125 
U.  S.  694,  8  Sup.  Ct.  1389,  31  L.  ed. 
854,  where  the  court  says:   "The  re- 
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hearing  was  granted  in  Home  Ins.  Co. 
V.  New  York,  119  U.  S.  129,  8  Sup. 
Ct._  1385,  30  L.  ed.  350,  after  a  de- 
cision by  a  divided  court  because  an 
important  constitutional  question  was 
involved. ' ' 

But  see  Newton  v.  Woodley,  55  S.  C. 
132,  32  S.  E.  531,  33  S.  B.  1,  and 
supra.  III,  D,  7. 

73.  Texas  &  P.  Ey.  Co.  v.  Gentry, 
57  Bed.  422,  6  C.  C.  A.  413. 

74.  Great  Northern  Ey.  Co.  v.  Stew- 
art, 65  Minn.  514,  68  N.  W.  1102,  where 
the  court  say:  "As  .  .  .  the  ap- 
pellant may  secure  a  second  trial  by 
complying  with  the  statute,  we  deem 
it  inexpedient  to  order  a  reargument. " 

75.  S.  C— C.  Aultman  &  Co.  v.  Ut- 
sey,  35  S.  C,  596,  14  S.  E.  289;  Wil- 
liams V.  Benet,  35  S.  C.  598,  14  S.  E. 
288.  Tenn.— Hubbard  v.  Pravell,  1'2 
Lea  304.  Utah. — People  v.  Tidwell,  5 
Utah  88,  12  Pac.  638,  where  the  ground 
upon  which  the  rehearing  was  asked 
was  that  one  of  the  justices  was  not 
legally  a  member  of  the  court. 

[a]  The  remedy  in  such  a  ease  is 
by  motion  to  set  aside  the  judgment. 
Williams  v,  Benet,  35  S.  C.  598,  14 
S.  E.  288.  See  generally  15  Standard 
Proc.  151,  et  seq. 

76.  Hubbard  v.  Pravell,  12  Lea 
(Tenn.)  304,  where  the  court  say  that 
such  an  objection,  made  on  application 
for  rehearing,  comes  too  late;  it  should 
have  been   made  before  submission. 

77.  Conflict  with  another  opinion  of 
the  same  or  a  higher  court  as  a  ground 
for  rehearing,  see  supra,  III,  D,  1 
and  6. 

78.  Powell  V.  Nev.  C.  &  O.  Ey.,  28 
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that  when  a  statute  has  been  passed  pending  a  rehearing  already- 
granted,  the  decision  on  the  rehearing  must  be  made  with  reference 
to  such  statute.''^ 

14.  Imperfection  in  the  Record  on  Appeal.  —  That  the  record  as 
presented  to  the  court  on  the  original  hearing  was  imperfect  is  not 
a  ground  for  rehearing,^"  especially  where  it  appears  that  the  error 
or  imperfection  complained  of  did  not  affect  the  court's  decision.*^ 
This  rule  is  not  inflexible,  however,  and  the  court  may,  in  its  dis- 


Nev.  305,  82  Pac.  96.  See  also  Butcher 
V.  Culver,  24  Minn.  584,  where  the 
court  denied  a  rehearing  because  the 
statute  involved,  passed  after  the  ren- 
dition of  the  original  opinion,  was 
retrospective  and  would,  if  applied  in 
the  ease  at  bar,  destroy  a  vested  prop- 
erty right. 

79.  Iowa  E.  Land  Co.  v.  Sac,  39 
Iowa  124  (where  the  law  was  retro- 
active and  no  question  was  raised  as 
to  an  interference  with  vested  rights) ; 
State  ex  rel.  Bussell  v.  Abraham,  64 
Wash.  621,  117  Pac.  501,  also  a  retro- 
active statute  which  the  court  said  did 
not  impair  the  obligation  of  contracts 
and  was  accordingly  considered  upon 
rehearing. 

[a]  The  reason  is  that  in  auch  a 
case  "a  rehearing  having  been  granted 
and  the  cause  being  pending  thereon 
when  the  act  took  effect,  the  case  must 
be  regarded  precisely  as  if  no  opin- 
ion had  been  previously  filed  therein, 
and  that  it  is  our  duty  to  apply  the 
law  to  the  ease  as  we  now  find  it 
to  be."  Iowa  Railroad  Land  Co.  v. 
County  of   Sac,   39   Iowa   124. 

Scope  of  the  rehearing,  generally  see 
infra,  III,  I,  2. 

80.  Ala. — Godwin  v.  Hooper,  45  Ala. 
618;  Hudgins  v.  Pickens  County,  9 
Ala.  App.  228,  62  So.  995.  See  Cochran 
V.  City  (Ala.  App.),  68  So.  544.  Cal. 
Buhman  v.  Nickels,  1  Cal.  App.  266, 
82  Pac.  85.  Colo. — Knoth  v.  Barclay, 
8  Colo.  305,  7  Pac.  289.  HI.— Allen 
V.  Le  Moyne,  101  111.  655;  MePhenson 
V.  Nelson,  44  III.  124;  Boynton  v. 
Champlin,  40  HI.  63;  Millard  V.  Cooper, 
10  111.  App.  47.  Ind.— Smith  v.  Gustin, 
169  Ind.  42,  80  N.  E.  959,  81  N.  E. 
722;  Bedford  v.  Neal,  143  Ind.  425, 
41  N.  E.  1029,  42  N.  E.  815;  Drake 
V.  State,  145  Ind.  210,  41  N.  E.  799, 
44  N.  E.  188;  Burgett  v.  Bothwell,  86 
Ind.  149;  Smith  v.  Goetz,  20  Ind.  App. 
142,  49  N.  E.  386,  50  N.  E.  397; 
Phoenix  Ina.  Co.  v.  Lorenz,  7  Ind. 
App.  266,  33  N.  E.  444,  34  N.  B.  495. 


la.— Barber  v.  Scott,  92  Iowa  52,  60 
N.  W.  497;  McDermott  v.  Iowa  Falls 
&  S.  C.  Ey.  Co.,  85  Iowa  180,  52  N. 
W.  181.  Ky.— McGerty  v.  McGerty,  21 
Ky.  L.  Eep.  1360,  55  S.  W.  201 ;  Martin 
V.  Eoyse,  21  Ky.  L.  Eep.  1353.  54  B.  W. 
177;  Long  v.  Kerrigan,  13  Ky.  L.  Eep. 
433,  16  S.  W.  708,  17  S.  W.  441; 
Stanaford  v.  Parker,  12  Ky.  L.  Eep. 
878,  16  S.  "W.  268.  La.— State  v.  Pierre, 
49  La.  Ann.  1159,  22  So.  373.  Md. 
Colvin  V.  Warford,  18  Md.  273.  Mass. 
Taylor  v.  Columbian  Ins.  Co.,  14  Allen 
353.  Minn. — ^Fowler  v.  Atkinson,  6 
Minn.  578.  Mo. — Schaeffer  v.  Weng- 
ler,  6  Mo.  App.  572.  Neb. — Palmer  v. 
Mizner,  70  Neb.  200,  97  N.  W.  334. 
Nev. — Brandon  v.  West,  29  Nev.  135, 
85  Pac.  449,  88  Pac.  140.  N.  Y.— New 
York  Cable  Co.  v.  New  York,  104  N. 
Y.  1,  10  N.  E.  332.  N.  C— State  v. 
Marsh,  134  N.  C.  184,  47  S.  E.  6,  67 
L.  E.  A.  179.  Tenn. — La  Follette  Coal, 
I.  &  Ey.  Co.  V.  Smith,  115  Tenn.  584, 
92  S.  W.  237;  Chesapeake,  O.  &  S.  W. 
E.  Co.  V.  Hendricks,  88  Tenn.  710,  13 
S.  W.  696,  14  S.  W.  488.  Tex.— Eosg 
V.  McGowen,  58  Tex.  603. 

[a]  The  reason  of  the  rule  appears 
in  the  language  of  the  court  in  The 
Phenix  Ins.  Co.  v.  Lorenz,  7  Ind.  App. 
266,  33  N.  E.  444,  34  N.  E.  495. 
"This  court  accepts  and  passes  upon 
the  record  as  certified  by  the  clerk 
of  the  court  below,  and  if  it  is  in- 
complete or  incorrect  it  is  the  fault 
of  the  parties  to  the  record.  It  is 
their  duty  to  see  that  the  transcript 
of  the  record  when  it  comes  to  this 
court  is  full,  true  and  complete." 
Moreover,  as  is  said  in  Allen  v.  Le 
Moyne,  101  111.  655,  a  contrary  rule 
would  permit  litigants  to  bring  their 
cases  up  "by  piecemeal."  See  infra, 
III,  H,  9,  a;  ni,  I,  2. 

81.  Godwin  v.  Hooper,  45  Ala.  613; 
Burt  V.  Oneida  Community,  138  N.  Y. 
649,  34  N.  E.  288;  Shipherd  v.  Cohu, 
5  N.  Y.  SuT)p.  187.  See  also  Godwin 
V.  Hooper,  45  Ala.  613. 
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cretion,  disregard  it,^''  as  where  the  excusing  circumstances  are  ex- 
ceptional, or  the  case  of  unusual  importance.*' 

15.  Newly  Discovered  Evidence.  —  The  generally  accepted  rule  is 
that  newly  discovered  evidence  is  not  a  ground  for  rehearing,'*  al- 
though there  are  judicial  expressions  to  the  contrary.'*  Motions  to 
remand  with  directions  to  the  court  below  to  grant  a  rehearing  for 
the  purpose  of  considering  newly  discovered  evidence  have  been  both 
approved'"  and  condemned.'^ 

16.  Surprise."  —  Surprise  at  the  outcome  of  the  original  hearing 
is  no  ground  for  a  rehearing,'^  but  surprise  at  a  new  point  presented 
by  the  adverse  party  too  late  for  reply,  may  be  sufficient  ground."" 

17.  Fraud.  —  Fraud  is  not  a  proper  ground  for  rehearing  ;®^  the 


82.  111. — Hunger  v.  J^cobson,  100 
111.  468.  Mo. — Linahan  v.  Barley,  lai 
Mo.  560,  28  S.  W.  84.  S.  D.— Mer- 
chants' Nat.  Bank  v.  McKinney,'6  S. 
D.  58,  60  N.  W.  162;  Ayers  W.  &  E. 
Co.  V.  Sundback,  5  S.  D.  362,  58  N. 
W.  929.  Wis. — ^Allerding  v.  Cross,  15 
Wis.  530. 

83.  111.— Allen  v.  Le  Moyne,  101  111. 
655.  Ky.— Wade  v.  Wade,  154  Ky.  24, 
156  S.  W.  873;  Leonard's  Admr.  v. 
Cowling,  121  Ky.  631,  87  S.  W.  812. 
Minn. — See  Fowler  v.  Atkinson,  6 
Minn.  578.  S.  D. — Merchants'  Nat. 
Bank  v.  McKinney;  6  S.  D.  58,  60  N. 
W.  162;  Ayers,  W.  &  R.  Co.  v.  Sund- 
•baek,  5  S.  D.  362,  58  N.  W.  929.  Tex. 
Houston,  etc.  R.  Co.  v.  Parker,  59  Tex. 
Civ.  App.  377,  126  S.  W.  942;  Bonner 
V.  Legg,  46  Tex.  Civ.  ApP-  176,  101 
S.  W.  839.  Wash. — Dabney  v.  Stearns, 
73  Wash.  583,  132  Pae.  ■  400.  Wis. 
Allerding  v.   Cross,  15   Wis.  530, 

[a]  An  Illustration. — Where,  on  fil- 
ing- a  petition  for  rehearing,  a  stipula- 
tion is  entered  into  that  the  record 
in  another  case,  or  another  branch  of 
the  same  case,  may  be  considered  as 
a  part  of  the  record  the  court  may, 
as  a  matter  of  discretion  allow  the 
petition  for  error  appearing  from  the 
record  thug  made  up.  Hunger  v.  Jacob- 
son,  100  111.  468. 

84.  U.  S. — United  States  v.  Max- 
well Land-Grant  Co.,  122  TJ.  S.  365, 
7  Sup.  Ct.  1271,  30  L.  ed.  1211.  la. 
Zuver  V.  Lyons,  40  Iowa  510.  La. 
Breaux  v.  Negrotto,  43  La.  Ann.  426, 
9  So.  502.  Md.— HcCleary  v.  State,  122 
Hd.  394,  89  Atl.  1100.  Ore.— Nessley 
V.  Ladd,  30  Ore.  564,  48  Pac.  420. 
S.  C— McKenzie  v  Sifford,  52  S.  C. 
394,  29  S.  E.  811;  Bx  parte  Dunovant, 
16  S.  0.  299.     Tex.— Benson  v.  State, 
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51  Tex.  (Jrim.  367,  103  S.  W.  911; 
International  &  G.  N.  E,  Co.  v.  An- 
derson, 59  Tex.  654.  Eng. — ^Flower  v. 
Lloyd,  46  L.  J.  Ch.  838,  6  Ch.  D.  297, 
37  L.  T.  N.  S.  419,  25  W.  E.  793. 

[a]  The  reason  is  that  a  considera- 
tion Of  the  ease  on  this  ground  would 
necessitate  the  exercise  by  the  appel- 
late tribunal  of  original  jurisdiction. 
Ex  part-e  Dunovant,  16  S.  C.  299. 

85.  See  infra,  this  note. 

[a]  In  North  Carolina  in  Weathers- 
bee  V.  Farrar,,  98  N.  C.  255,  3  S.  E. 
482,  the  court  say  (dictum):  "A  hear- 
ing may  be  had  for  newly  discovered 
evidence. ' ' 

[b]  In  Michigan. — ^Dictum  in  Thomp- 
son V.  Jarvis,  40  Mich.  526,  says  that 
a  rehearing  must  generally  be  denied, 
"unless  new  evidence  has  been  found 
since  the  decision  of  the  case,  of  such 
a  nature  as  to  require  consideration," 
and  it  is  frequently  urged  as  a  ground 
for  a  rehearing.  See,  inter  alia,  Case 
V.  Case,  26  Mich.  484;  Taylor  v.  Board- 
man,  24  Mich.  287;  Attorney-General 
»;.  Joy,  181  Hieh.  266,  148  N.  W.  250. 
But  see  Adams  v.  Field,  25  Hieh.  16. 

86.  Adams  v.  Field,  25  Hieh.  16. 

87.  In  r-e  Ingraham,  64  N.  Y.  310; 
Nessley  v.  Ladd,  30  Ore.  564,  567,  48 
Pac.  420. 

Granting  new  trial  by  lower  court 
after  remand,  see  19  Standabd  Peoc. 
339,  et  seq. 

88.  Belief  from  judgments  generally, 
on  the  ground  of  surprise,  see  15 
Standard  Pboc.  182. 

89.  People  v.  Dist.  Court,  26  Colo. 
386,  58  Pac.  604,  46  L.  R,  A.  850. 

90.  Champomier  v.  Washington,  2 
La.  Ann.  1014. 

91.  Grant  v.  Edwards,  88  N.  C.  246. 
See  4  Standard  Pkoo.  472,  475. 
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remedy  is  by  an  independent  action  to  impeach  the  judgment  thus 
obtained. 

E.  "Who  Mat  Obtain.  —  In  the  absence  of  statutes  to  the  con- 
trary, none  save  the  parties  to  the  record  may  apply  for  a  rehearing,"'' 
and  then  only  a  party  who  has  been  aggrieved,  whose  rights  have 
been  prejudiced.®^  The  petition  will  be  considered  only  as  to  those 
parties  who  have  actually  joined  in  it.®* 

An  amicus  curiae  is  not  a  proper  applicant  for  a  rehearing.'*  Some- 
times, however,  such  an  application  will  be  entertained,  but  it  is  re- 
ceived merely  as  a  friendly  suggestion  of  error  and  it  does  not  in 
any  manner  affect  subsequent  proceedings  in  the  cause.®^ 


Belief  from  judgments  on  ground  of 
fraud,  see  15  Standard  Proc.  162. 

92.  111.— Charleston  v.  Cadle,  167  111. 
647,  49  N.  E.  192;  Blatchford  v.  New- 
berry, 100  111.  484.  Ind. — See  Apple  v. 
Atkinson,  34  Ind.  518,  where  the 
court  refused  to  consider  a  petition 
for  rehearing  because  it  did  not  ap- 
pear that  the  person  who  signed  the 
application  was  either  a  party  in  the 
cause  or  an  attorney  for  a  party.  Ky. 
Louisville,  etc.  E.  Co.  v.  Coip.,  104  Ky. 
226,  46  S.  W.  707,  47  S.  W.  210,  598, 
43  L.  R.  A.  541.  La.— Life  Assn.  of 
America  v.  Hall,  83  La.  Ann.  49.  Md. 
State  V.  Cowen,  86  Atl.  434. 

[a]  The  meaning  of  the  word  party 
as  employed  in  a  statute  providing  for 
applications  for  rehearing  by  "a  party 
dissatisfied  with  the  judgment,"  is  "a 
party  to  the  suit."  Life  Assn.  of 
America  v.   Hall,  33  La.   Ann.  49. 

[b]  An  attorney  general  (1)  may_ 
not  obtain  a  rehearing  by  insisting 
that  the  public  is  interested  in  the 
cause.  "If  the  interests  of  the  pub- 
lic be  such  that  the  attorney  general 
may  properly  intervene  in  this  litiga- 
tion, we  think  such  intervention  must 
begin  in  the  court  of  original  juris- 
diction and  cannot  be  allowed  here." 
Blatchford  v.  Newberry,  100  111.  484. 
(2)  Otherwise,  and  if  the  state  is  not 
a  party  to  the  suit,  the  attorney  gen- 
eral only  appearing  by  leave  of  court 
on  account  of  important  questions  in- 
volved, he  occupies  the  same  position 
as  would  an  amicus  curiae.  Parker  v. 
State  ex  rel.  Powell,  133  Ind.  178,  32 
N.  E.  836,  33  N.  E.  119_,  18  L.  R.  A. 
567.     See  infra,  this  section. 

[c]  Judgment  ■creditors  of  a  record 
party  have  no  standing  in  court  on 
such  a  proceeding.  State  v.  Cowen 
(Md.),  36  Atl.  434. 

[d]  When  directed  by  one  appellee 


against  a  co-appellee  it  has  been  held 
that  the  court  would  not  entertain  the 
application.  Jamison  v.  Barelli,  20  La. 
Ann.  452. 

[e]  A  receiver,  even  though  served 
with  a  notice  of  the  appeal  from  a 
judgment  appointing  him  appears  in 
the  appellate  couyt  merely  as  an  amicus 
curiae  since  he  is  not  an  interested 
party,  and  he  cannot  petition  for  a 
rehearing  except  as  an  amicus  curiae. 
People  V.  Union  Bldg.  &  L.  Assn.,  127 
Cal.  400,  58  Pac'.  822,  59  Pac.  692. 

93.  Oal. — See  People  v.  Union  Bldg. 
&  L.  Assn.,  127  Cal.  400,  58  Pac.  822, 
59  Pac.  692.  Ind. — ^Parker  v.  State  ex 
rel.  Powell,  133  Ind.  178,  32  N.  E. 
836,  33  N.  E.  119,  18  L.  R.  A.  567. 
N.  Y. — See  McCreery  v.  Ghormley,  9 
App;  Div.  221,  41  N.  T.  Supp.  167,  75 
N.  Y.  St.  618. 

94.  McCreery  v,  Ghormley,  9  App. 
Div.  221,  41  N.  T.  Supp.  167,  75  N.  Y. 
St.  618.       . 

96.  1  Standard  Proo.  940. 

97.  U.  S.— See  Green  v.  Biddle,  8 
Wheat.  1,  5  L.  ed.  547.  Cal.— See  Peo- 
ple V.  Union  Bldg.  &  L.  Assn.,  127 
Cal.  400,  58  Pac.  822,  59  Pac.  692. 
La. — Life  Assn.  of  America  v.  Hall, 
33  La,  Ann.  49  (decided  under  a  stat- 
ute which  provided  that  "a  party  dis- 
satisfied with  the  judgment"  might  ap- 
ply for  a  rehearing.  The  court  said 
that  "The  word  'p&rty'  means  a  party 
to  the  suit");  Lesassier  v.  Bd.  of 
Liquidation,  30  La.  Ann.  611,  where  the 
court  say:  "It  is  competent  for  the 
court  to  grant  a  .rehearing,  either  on 
the  suggestion  of  an  amicus  curiae  or 
ex  proprio  motu. " 

[a]  It  has  not  the  effect  of  sus- 
pending the  judgment,  as  in  the  case 
of  a  petition  by  a  party.  Lesassier 
V.  Board   of  Liquidation,  30  La.  Ann. 

Vol.  XXII 


658 


BEHEAEINO 


F.  To  What  Court  Application  Made.  —  The  application  should 
be  addressed  to  the  same  court  which  originally  decided  the  appeal.^* 

G.  Time  To  Make  Application.  —  1.  General  Statement.  —  In  a 
number  of  jurisdictions  statutes  or  rules  of  court  prescribe  the  time 
within  which  application  for  a  rehearing  must  be  made,""  and  where 
a  time  is  thus  prescribed  it  has  been  held  that  the  court  has  no  power 


611,  617.     But  see  infra,  III,  H,  8,  as 
to  effect  of  filing  petition. 

98.  People  v.  Ballard,  136  N.  Y. 
639,  32  N.  E.  611;  In  re  Livingston, 
34  N.  Y.  555,  2  Abb.  Pr.  (N.  S.)  1, 
32  How.  Pr.  20.  See  also  Carlisle  v. 
McDonald,  7  Ohio  267,  where  it  was 
said  that  when  a  decision  was  made 
by  the  court  en  banc  a  rehearing  could 
only  be  allowed  in  open  court  sitting 
en  bane. 

99.  See  generally  local  rules  of 
court  and  the  following:  111. — Eadloffi 
V.  Haase,  197  111.  98,  64  N.  E.  557. 
Ind. — Dudgeon  v.  Bronson,  159  Ind. 
562,  64  N.  E.  910,  65  N.  B.  752,  95 
Am.  St.  Eep.  315.  la. — Richards  v. 
Burden,  S9  Iowa  723,  755,  7  N.  W. 
17,  13  N.  W.  90;  McKinley  v.  Chicago 
&  N.  W.  E.  Co.,  44  Iowa  314.  Tenn. 
Adains  V.  Sharon,  89  Tenn.  335,  17  S. 
W.  1037.  Tex. — Bailey  v.  State,  11 
Tex.  App.  140.  Wyo. — Bank  of  Chad- 
ron  V.   Anderson,   49   Pac.   406. 

[a]  Equal  in  force  to  a  statute  is  a 
court  rule  prescribing  the  time  within 
which  such  an  application  must  be 
made.  Dean  v.  Omaha- Wyoming  Oil 
Co.,  '21  Wyo.  133,  128  Pac.  881,  129 
Pac.  1023. 

[b]  In  Illinois  a  notice  of  intention 
to  .apply  for  rehearing  must  be  filed 
with  the  clerk  of  court  within  fifteen 
days  from  date  of  filing  of  court's 
opinion.  Louisville,  N.  A.  &  C.  Ey. 
Co.  V,  Patchen,  167  111.  613,  48  N.  L. 
828. 

[e]  In  Zionisiana  (1)  under  the  con- 
stitution, art.  103,  the  court  of  ap- 
peals must  allow  three  .judicial  days  in 
which  applications  for  a  rehearing  may 
be  made,  in  the  country  parishes  (State 
■ex  rel.  Davis  v.  Judges  of  Eirst  Circ. 
Ct.  of  Appeals,  48  La.  Ann.  1079,  20 
So.  282;  Goldstein  v.  Shreveport,  119 
La.  957,  44  So.  796;  Hargis  v.  Ozone 
Lumb.  Co.,  122  La.  126,  47  So,  432), 
but  (2)  in  the  court  of  appeal  for  the 
parish  of  Orleans,  six  judicial  days 
are  allowed.  Goldstein  v.  Shreveport, 
119  La.  957,  44  So.  796. 

fdl  In  North  Carolina  the  time 
within  which  a  petition  for  a  rehear- 
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ing  may  be  filed  starts  to  run  on  the 
day  the  court's  opinion  is  filed  with 
the  clerk  of  the  supreme  court,  and 
a  petition  filed  more  than  forty  days 
thereafter  will  be  denied.  McGeorge 
V.  Nicola,  173  N.  C.  733,  92  S.  E. 
610. 

[e]  In  computing  this  time  (1)  un- 
der' a  statute  requiring  application  to 
be  made  "within  fifteen  days  after  the 
date  of  entry  of  judgment  or  de- 
cision," it  was  held  that  this  time 
starts  to  run  from  the  day  the  judg- 
ment was  rendered,  being  presumed- 
that  entry  was  made  on  the  day  of 
rendition.  Baldridge  v.  Scott,  48  Tex. 
178.  And  under  a  rule  requiring  peti-. 
tions  for  rehearing  to  be  filed  within 
ten  days,  "this  means  ten  days  from 
the  decision,  as  declared  in  the  opin- 
ion, and  not  ten  days  from  the  enter- 
ing of  a  decree  thereon."  Patterson 
V.  First  Nat.  Bank,  101  Tenn.  511,  48 
S.  W.  225.  And  (2)  in  case  of  an 
adjournment  it  has  been  held  that  the 
time  prescribed  shall  only  be  counted 
for  such  time  as  the  court  was  in  ses- 
sion, commencing  to  run  again  when 
the  court  reconvenes.  Major  v.  Stone's 
Eiver  Nat.  Bk.  (Tenn.  Ch.),  64  S.  W. 
352.  (3)  In  rules  which  employ  the 
terms  "filing"  and  "docketing" 
the'se  terms  are  not  interchangeable. 
"The  petition  is  said  to  be  filed  when 
it  is  received  by  the  elerk;  it  is  dock- 
eted when  the  clerk  enters  it  upon  the 
records."  Bird  v.  Gilliam,  123  N.  C. 
63,  31  S.  E.  267.  (4)  The  first  day 
of  the  prescribed  period  is  to  be  ex- 
cluded from  the  court  (Barcroft  &  Co. 
V.  Eoberts  &  Co.,  92  N.  C.  249),  and 
(5)  the  last  day,  when  it  falls  on  Sun- 
day, shall  be  excluded  also.  Barcroft 
&  Co.  V.  EobertB  &  Co.,  92  N.  C. 
249.  (6)  Where  the  time  starts  to 
run  from  the  "final  determination" 
of  a  cause,  and,  after  giving  a  de- 
cision which  would  otherwise  be  final, 
the  court  reverses  its  rulings,  the  time 
starts  to  run,  not  from  the  original 
opinion,  but  from  the  last  determina- 
tion. Metropolitan  L.  Ins.  Co.  v. 
Prankel  (Ind.),  104  N.  B.  856. 
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to  extend  the  satne,^  although  in  other  jurisdictions  the  contrary  has 
been  held.^  In  the  absence  of  express  regulation,  however,  an  ap- 
plication for  rehearing  must  be  made  before  a  remittitur  has  issued,' 
and  before  the  expiration  of  the  term  at  which  the  judgment  com- 
plained of  was  rendered.* 

As  a  general  rule,  applications  for  rehearing  which  are  not  pre- 
sented within  the  proper  time  will  not  be  considered,^  but,  in  excep- 


1.  Cal. — See  Hanson  v.  MeCue,  43 
Cal.  178,  but  in  this  case  the  rule  under 
construction  also  provided  expressly 
that  "the  time  herein  prescribed  shall 
not  be  extended  by  the  court,  and  the 
clerk  shall  not  file  a  petition  after  such 
time  has  expired."  Ind. — Dudgeon  v. 
Bronson,  159  Ind.  562,  64  N.  E.  910, 
65  N.  E.  752,  95  Am.  St.  Rep.  315. 
Ore. — Coyote  Gold  &  S.  Min.  Co.  v. 
Ruble,  9  Ore.  121,  where  it  is  said 
that  the  court  has  no  discretion  as  to 
the  rigid  application  of  such  rules 
unless  the  rule  itself  provides  therefor. 
Wis. — See  Pierce  v.  Kelly,  39  Wis.  568, 
where  the  court  gay:  "This  court  loses 
jurisdiction  of  appeals  in  thirty  days 
after  judgment  on  them  here,  unless 
the  jurisdiction  is  retained  by  ordei 
of  the  court  for  the  purpose  of  a  mo- 
tion for  hearing  made  within  that 
time.  The  statute  makes  no  other  ex- 
ception. .  .  .  No  stipulation  of  the 
partie's,  and  no  order  except  on  a  mo- 
tion and  for  the  purpose  of  rehearing, 
is  of  any  avail,  under  the  statute,  to 
retain  the  appeal  here  or  to  prolong 
the  jurisdiction  of  the  court  over  it." 

2.  Burget  v.  Robinson,  123  Fed.  262, 
59  C.  C.  A.  260;  Blatchford  v.  New- 
berry, lOO  HI.  484.  See  also  Kirch- 
berger  v.  American  Acetvlene  Burner 
Co.,  142  Fed.  169,  73  C."  0.  A.  387; 
Florida  Land  Bock  Phosphate  Co.  v. 
Anderson,  50  Fla.  501,  516,  39  So.  392. 

See  infra,  this  section,  and  III, 
G,  2. 

3.  Seaboard  Air  Line  E.  Co.  v. 
Jones,  119  Ga.  907,  47  S.  B.  320. 

Power  of  the  court  after  issuing 
remittitur  to  grant  rehearing,  see 
supra,  III,  A,  2. 

4.  TJ.  S. — ^Bushnell  v.  Crooke  M.  & 
Smelt.  Co.,  150  U.  S.  82,  14  Sup.  Ct. 
22,  37  L.  ed.  1007;  Lewisburg  Bank 
V.  Sheffey,  140  TJ.  S.  445,  11  Sup.  Ct. 
755,  35  L.  ed.  493.  Fla.— Horn's  Exr. 
V.  Gartmari,  1  Fla.  230.  Ga. — Greene 
County  V.  Wright,  127  Ga.  150,  56 
S.  E.  288;  Cooper  v,  Robert  Portner 
Brewing  Co.,  113  G^.  1,  38  S.  E.  347; 


Grant  ij.  State,  100  Ga.  67,  25  S.  E.  939. 
111.— Selby  V.  Hutchinson,  10  111.  261; 
Delahay  v.  McConnell,  5  111.  156;  Belle- 
ville Sav.  Bank  v.  Eeis,  29  111.  App. 
622.  la. — Emerson  v.  Tomlinson,  4  Gr. 
398.  Kan. — Jones  Stationery  &  Paper 
Co.  V.  Hentig,  31  Kan.  317,  1  Pac. 
529.  Miss.— Poy  v.  Foy,  25  Miss.  207. 
Mo. — Gratiot  v.  Missouri  Pac.  Ey.  Co., 
116  Mo.  450,  21  S.  W.  1094,  16  L.  E. 
A.  189.  Tenn. — ^Haywood  v.  Marsh,  6 
Yerg.  69.  Va. — Towner  v.  Lane's 
Admr.,  9  Leigh  (36  Va,)  262.  W.  Va. 
Hall  V.  Virginia  Bank,  15  W.  Va.  323. 

Power  to  grant  rehearing  at  subse- 
quent term,  as  to,  see  supra,  III, 
A,  3. 

[a]  Where  there  is  some  express 
provision  regulating  this  subject  the 
general  rule  as  to  the  expiration  of  the 
term  is  superseded.  State  ex  rel.  Cald- 
well V.  Lincoln  St.  E.  Co.,  80  Neb. 
352,  118  N.  W.  326.  Compar.e  Horn's 
Exrs.  V.  Gartnian,  1  Fla.  230,  where 
the  question  was  "whether  this  ap- 
plication can  be  entertained  in  view 
of  the  24th  Rule  of  this  Court,  which 
provides  that;  're-hearings  must  be  ap- 
plied for  by  petition  .  .  .  within  fif- 
teen days  after  the  judgment  or  de- 
cree. '  ...  In  the  opinion  of  this 
court,  the  24th  Eule  clearly  contem- 
plates the  filing  of  a  petition  for  a  re- 
hearing before  the  expiration  of  the 
term  at  which  the  decision  of  the 
case  is  had.    This  is  the  general  rule." 

5.  D.  C. — Adrians  v.  Lyon,  8  App. 
Cas.  532.  111.— Louisville,  N.  A.  &  C. 
Ry,  Co.  V.  Patchen,  167  111.  613,  48  N. 
E.  828;  Brant  v.  Gallup,  117  111.  640, 
7  N.  E.  63;  Bernhard  v.  Brown,  31  111. 
App.  385.  Ind. — Hutts  «.  Bowers,  77 
Ind.  211;  Fairbank  v.  Lorig,  4  Ind. 
App.  451,  29  N.  E.  452,  30  N.  E.  930. 

[a]  If  the  application  is  presented 
to  the  clerk  within  the  proper  time 
for  filing  it  is  thenceforth  a  pending 
motion  even  though,  through  the 
clerk's  mistake,  it  was  not  marked 
"filed,"  and,  therefore,  not  dock- 
eted.   Houston  &  T.  C.  R.  Co.  v.  D3,vi3 
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tionai  eireumstanees,^  as  in  ease  of  unavoidable  accident  or  excusable 
mistake  or  neglect,^  the  foregoing  rules  may  be  relaxed,  and  the  courts 
have  entertained  petitions  filed  at  a  subsequent  term,^  or  after  the 
lapse  of  the  statutory  period.^ 

2.  Application  for  Extension  of  Time  or  Leave  To  File  When 
Time  Has  Elapsed.^"  —  A  motion  for  extension  of  time  to  file  an  ap- 
plication for  rehearing  must  be  made  while  the  party  yet  has  the  right 


(Tex.),  32  S.  W.  163.    See  8  Standard 
Pkoc.  980,  et  seq. 

[b]  Depositing  with  express  com- 
pany (1)  for  tfanamission  to  the  clerk 
is  not  enough,  it  must  be  delivered  to 
the  clerk  within  the  prescribed  time. 
EadlofE  V.  Haase,  197  111.  98,  64  N.  B. 
557.  (2)  But  it  has  been  held  that 
if  it  is  deposited  with  an  express  com- 
pany at  such  a  time  as  should  ordi- 
narily bring  it  to  the  clerk's  hands 
within  the  proper  time,  and  is  delayed 
or  lost,  and  a  remittitur  issued,  the 
remittitur  will  be  recalled  and  tho 
petition  allowed"  to  be  filed.  Bernal  v. 
Wade,  46   Cal.   640. 

[c]  Statutes  Must  Be  Strictly  Com- 
plied With. — Thus,  under  a  statute  pro- 
viding for  filing  a  petition  for  rehear- 
ing within  sixty  days  after  the  de- 
termination of  a  cause,  a  petition  filed 
on  the  thirteenth  of  December  was 
held  too  late  where  the  decision  was 
rendered  the  twelfth  of  the  preceding 
October  and  filed  on  the  thirteenth  of 
the  same  October.  Hutta  v.  Bowers,  77 
Ind.  211. 

[d]  A  stipulation  of  the  parties  has 
been  held  (1)  not  to  alter  this  rule. 
Pierce  v.  Kelly,  39  Wis.  568,  under 
a,  statute  providing  that  the  court  re- 
tained jurisdiction  for  only  thirty  days 
after  date  of  rendition  of  its  judg- 
ment. And  in  Diedrich  v.  Northwest- 
ern U.  Ey.  Co.,  42  Wis.  248,  24  Am. 
Eep.  399,  under  a  rule  of  court  it  was 
held  (2)  that  time  to '  apply  for  re- 
hearing could  only  be  enlarged  by  an 
order  of  court  and  not  by  stipulation. 
To  a  like  effect  is  Bernhard  v.  Brown, 
31  111.  App.  385. 

e.  See  infra,  III,  G,  2,  and  Selby 
V.  Hutchinson,  10  111.  261. 

[a]  Where  the  opinion  of  the  court 
■was  filed  after  the  close  of  the  term, 
or  so  late  in  the  term  that  counsel 
have  not  the  time  to  prep,are  a  peti- 
tion before  the  final  adjournment.  Sel- 
by V.  Hutchinson,  10  111.  261. 

7.     See  infra,  HI,  Q,  2,  and  Major 
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V.  St9ne's  Eiver  Nat.  Bk.  (Tenn.  Ch.), 
64  8.  W.  352,  record  mislaid  by  clerk. 

[a]  The  statute  authorizing  relief 
on  this  ground  within  one  year  troni 
judgment  does  not  apply  to  appellate 
courts  but  may  influence  such  courts. 
Pringle  v.  Dunn,  39  Wis.  435.  See  gen- 
erally 15  Standard  Pkoc.  169,  170,  et 
seq.,  182. 

[b]  When  "by  unavoidable  acci- 
dent or  excusable  mistake  parties  have 
been  prevented  from  observing  such 
rules,  and ,  it  appears  that  substantial 
injury  will  be  inflicted  by  their  en- 
forcement, the  court  may,  on  proper 
terms,  allow  a  departure  therefrom. 
Such  cases,  however,  must  be  ex- 
tremely rare  and  the  circumstances 
extraordinary,  and  the-  court  will  be 
reluctant  to  vary  in  the  least  from  the 
exact  practice  prescribed."  Brooks  v. 
Union  Trust  &  E.  Co.,  146  Cal.  134, 
79  Pae.  843. 

8.  Selby  v.  Hutchinson,  10  HI.  261; 
Pearl  v.  Wellman,  9  111.  395;  Eoberts 
V.  Edmundson,  4  Smed.  &  M.  (Miss.) 
730.  See  also  Mills  v.  Lockwood,  40 
111.  130,  where  it  is  said  that  the  time 
to  apply  for  rehearing  will  only  be  en- 
larged under  special  circumstances,  ex- 
cept by  the  consent  of  the  parties. 

Power  to  grant  after  term,  see  supra, 
III,  A,  3. 

9.  See  infra.  III,  G,  2,  and  Bald- 
ridge  V.  Scott,  48  Tex.  178,  where  the 
court,  although  refusing  to  entertain 
the  petition  involved,  said  that  there 
might  arise  circumstances  which  would 
excuse  the  delay  of  an  applicant,  in 
which  case  his  petition  would  be  con- 
sidered. See  also  Bank  of  Chadron  v. 
Anderson  (Wyo.),  49  Pac.  406,  and 
Cronkhite  v.  Bothwell,  3  Wyo.  739,  31 
Pac.  400,  where  the  court  says  that 
where  the  delay  is  the  result  of  an 
"overwhelming  necessity"  it  would 
consider  the  application. 

10.  Power  to  extend  time  or  grant 
leave,  see  supra,  in,  G,  1. 
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by  law  or  the  permission  of  the  court  to  file  a  petition  for  rehearing," 
and  before  the  court  has  lost  jurisdiction  of  the  case,  as  by  the  per- 
fection of  an  appeal  to  a  higher  tribunal  or  the  issuance  of  a  remitti- 
tur." Application  for  leave  to  file  a  petition  after  the  prescribed  time, 
must  be  made  at  the  earliest  practicable  moment,^^  and  when  made  on 
the  ground  of  excusable  neglect  or  inadvertence,  present  a  strong  case 
or  it  will  be  denied  ;^*  an  excuse  predicated  upon  some  cause  other 
than  the  neglect  of  the  applicant  will  be  more  readily  considered." 
On  the  hearing  of  a  motion  for  leave  to  file,  the  only  question  before 
the  court  is  whether  or  not  such  leave  should  be  given.^* 

n.  Proceedings  To  Obtain  Kehearing.^'  —  1.  Leave  of  Court. 
Leave  of  court  must,  in  some  jurisdictions,  be  obtained  before  an 
application  for  rehearing  may  be  filed.'" 

2.  The  Application.  —  a.  Form  and  Contents.  —  Statutes  or  rules 
of  court  which  regulate  the  form  and  contents  of  an  application  for 
rehearing  must  be  complied  with.'"  They  may  require  the  application 
to  be  made  either  by  motion^"  or  by  petition,  the  latter  being  the 


11.  Louisville  &  N.  E.  Co.  v.  Turner, 
81  Ky.  599. 

12.  Supra,  III,  A,  2  and  3. 

13.  Selby  v.  Hutchinson,  10  HI.  261. 
See  Pringle  v.  Dunn,  39  Wis.  435. 

14.  Anderson  v.  First  Nat.  Bank  of 
La  Grange  (Tex.),  191  S.  W.  836; 
Sams  V.  Creager,  85  Tex.  497,  22  S.  W. 
399;  Houston  &  T.  C.  E.  Go.  v.  Grigs- 
by,  13  Tex.  Civ.  App.  639,  35  S.  W. 
815,  36  S.  W.  496;  Gough  v.  Boot,  73 
Wis.  32,  40  N.  W.  647,  41  N.  W.  622. 
See  supra,  III,  6,  1. 

[a]  Unusual  delay  or  loss  in  trans- 
mission through  express  company  is  suf- 
ficient excuse.  Bernal  v.  Wade,  46  Cal. 
640.  But  see  Eadloff  v.  Haase,  197 
111.  98,   64  N.  E.  557. 

[b]  Failure  of  associate  resident 
counsel,  through  sickness,  to  attend  to 
non-resident  counsel's  request  to  file 
the  motion,  is  not  sufficient  excuse. 
Cowen  V.  Bloomberg,  15  Tex.  Civ.  App. 
364,  39  S.  W.  947. 

15.  Sams  v.  Creager,  85  Tex.  497, 
22  S.  W.  399. 

16.  Pringle  v.  Dunn,  39  Wis.  435. 

[a]  The  merits  of  the  ultimate  re- 
hearing may  not  be  brought  before  the 
court  in  this  manner.  Pringle  V. 
Dunn,  39  Wis.  435. 

17.  Rehearings  ordered  on  court's 
own  motion,  see  supra.  III,  A,  4. 

18.  See  generally  the  statutes  and 
rules  of  court.  Steinfeld  v.  Nielson, 
15  Ariz.  424,  139  Pao.  879. 

[a]  In  North  Carolina  the  applica- 
tion, in  order  that  it  may  be  filed, 
must  bear  the  indorsement  of  one  of 


the  judges  who  concurred  in  the  de- 
cision complained  of  that  the  case  is 
a  ' '  suitable  and  fit  one  to  be  reheard. ' ' 
Herndon  v.  Imperial  F.  Ins.  Co.,  Ill 
N.  C.  384,  16  S.  E.  465,  18  L.  E.  A. 
547.  See  Smith  v.  Moore,  150  N.  C. 
158,  63  S.  E.  735. 

Motions  for  leave  to  file  after  ex- 
piration of  statutory  time,  see  supra, 
III,  G,  2. 

19.  Ind. — Parker  v.  State  ex  ret 
Powell,  133  Ind.  178,  217,  32  N.  E. 
836,  33  N.  E.  119,  18  L.  E,  A.  567. 
la. — Kervick  v.  Mitchell,  68  Iowa  273, 
24  N.  W.  151,  26  N.  W.  434.  Neb. 
Spencer  v.  Thistle,  14  Neb.  21,  14  N. 
W.  550.  N.  C. — Herndon  v.  Imperial  F. 
Ins.  Co.,  Ill  N.  C.  384,  16  S.  E.  465, 
18  L.  E.  A.  547.  Okla. — Canard  v. 
State,  2  Okla.  Grim.  505,  103  Pac.  737, 
.881,  139  Am.  St.  Eep.  949.. 

[a]  In  Texas  (1)  it  is  provided 
that,  in  certain  specified  cases,  the 
petition  for  rehearing  must  contain 
the  name  and  address  of  the  adverse 
party  and  it  has  been  held  that  a 
petition  failing  to  comply  therewith 
will  not  be  considered  (Howard  v.  Mc- 
Kenzie,  54  Tex.  171),  but  (2)  it  has 
also  been  held  that  such  an  omission 
is  not  jurisdictional  and  that,  where 
the  clerk,  from  some  other  source,  ob- 
tained the  address  of  the  adverse 
party  and  served  a  copy  of  the  peti- 
tion upon  him,  the  defect  might  be 
disregarded.  Houston  &  T.  C.  R.  Co.  v. 
Davis  (Tex.),  32  S.  W.  163. 

20.  See  the  statutes  and  rules  ancl 
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method  usually  employed,^^  and  any  attempt  to  obtain  a  rehearing 
by  indirection  or  by  a  proceeding  not  authorized  will  not  be  enter- 
tained.^^ In  the  absence  of  any  regulation,  however,  an  application 
for  rehearing  is  generally  required  to  be  in  writing.^^  It  must  con- 
tain a  concise  statement^*  of  alP°  of  the  grounds  relied  upon.  A  mere 
general  statement  or  assertion  that  a  decision  is  erroneous  is  insuffi- 
cient;^^ the  errors  complained  of  and  upon  which  a  rehearing  is 
sought  must  be  specifically  pointed  out."'    It  is  enough,  however,  to 


Spencer  v.  Thistle,  14  Neb.  21,  14  ]Sl. 
W.  550. 

21.  Cal. — Willson  V.  Broder,  24  Cal. 
190.  Idaho. — ^Adanns  v.  McPherson,  4 
Idaho  5,  35  Pac.  690.  HI.— Norton  v. 
Moshier,  114  III.  146,  28  N.  B.  463. 
Ind. — Fertich  v.  Miehener,  111  Ind. 
472,,  486,  11  N.  E.  605,  14  N.  E.  68, 
60  Am.  Eep.  709.  N.  C. — ^Euffin  v.  Har- 
rison, 91  N.  C.  398. 

[a]  Definition. — "A  petition  for  re- 
hearing is  a  request  to  the  court  to 
revise  its  own  action,  by  correcting 
errors  and  modifying  or  setting  aside 
its  judgment."  Parker  v.  State  ex  rel. 
Powell,  133  Ind.  178,  32  N.  E.  836, 
33  N.  E.  119, 18  L.  E.  A.  567. 

22.  Ehea  v.  Surryhue,  39  Cal.  581. 
[a]    A  summary  motion  to  modify 

the  judgment  will  not  be  permitted  to 
obtain  ,a  rehearing.  Euffin  v.  Harri- 
son, 91 'n.  C.  398. 

23.  Fertich  v.  Miehener,  111  Ind. 
472,  11  N.  E.  605,  14  N,  E.  68,  60  Am. 
Eep.  709. 

24.  Cal.— Willson  v.  Broder,  24  Cal. 
190.  Fla.— Jacksonville,  T.  &  K.  W. 
Ey.  Co.  V.  Peninsular  Land  T.  &  M. 
Co.,  27  Fla.  1,  157,  9  So.  661,  17  L.  E. 
A.  33,  65;  Sauls  v.  Freeman,  24  Fla. 
225,  4  So.  577;  First  Nat.  Bank  of 
Florida  v.  Ashmead,  23  Fla.  379,  2  So. 
657,  665.  ni. — Supreme  Hive  L.  M. 
W.  V.  Harnngton,  227  111.  511,  81  N. 
E.  533;  City  of  Chicago  v.  Cicero,  210i 
111.  290,  71  N.  E.  356;  Chicago  City 
Ey.  Co;  v.  O'Donnell,  208  111.  267,  70 
N.  E.  294,  477.  Ind.— Eeed  v.  Kalfs- 
beck,  147  Ind,  148,  45  N.  E.  476,  46 
N.  E.  466;  Fertich  v.  Miehener,  111 
Ind.  472,  11  N.  E.  605,  14  N.  E.  68, 
60  Am.  Eep.  709;  Hanley  v,  Mason, 
42  Ind.  App.  312,  85  N.  E.  381,  732. 
La. — Brown  v.  Stroud,  34  La.  Ann. 
374;  Lacroix  v.  Camors,  34  La.  Ann. 
639.  Md. — Colvin  v.  Warford,  18  Md. 
273.  Mass. — See  Wall  v.  Old  Colony 
Trust  Co.,  177  Mass.  275,  58  N.  E. 
1015,  where  it  is  pointed  out  that  in 
that  state  a  petition  for  a  rehearing 
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is  not  recognized  as  a  part  of  the 
regular  procedure  of  the  state  but  is 
viewed  "only  as  friendly  information 
to  the  justices  of  an  oversight  or 
manifest  error."  TThe  application 
should  not  "contain  any  argument, 
but  it  should  suggest  the  error  relied 
on."  And,  to  like  effect,  Winchester 
V.  Winchester,  121  Mass.  127.  Neb. 
Crawford  Co.  v.  Hathaway,  61  Neb. 
317,  85  N.  W.  303.  N.  C— Webb  v. 
Hicks,  125  N.  C.  201,  34  S.  E.  395; 
Weathers  v.  Borders,  121  N.  C.  387, 
28  S.  E.  524.  Okla.— Canard  v.  State, 
2  Okla.  Crim.  505,  103  Pac.  737,  881, 
139  Am.  St.  Eep.  949.  Ore.— Eeife  v. 
Portland,  71  Ore.  421,  141  Pac.  167, 
142  Pac.  827,  L.  E.  A.  1915D,  772. 
Tex.— Hurt  v.  Evans,  49  Tex.  311. 
Wash. — Thompson  v.  Huron  Lumber 
Co.,  4  Wash.  600,  30  Pac.  741,  31  Pae. 
25. 

[a]  When  accompanied  by  a  motion 
for  additional  time  to  file  a  brief  of 
points  and  authorities  (1)  the  rule  is 
the  same,  the  petition  must  neverthe- 
less set  forth  the  grounds  upon  which 
the  rehearing  is  sought  (Brown  v. 
Stroud,  34  La.  Ann.  374;  Lacroix  v. 
Camors,  34  La.  Ann.  639),  for  (2) 
when  further  time  is  allowed  in  such 
case,  it  is  only  for  the  purpose  of 
elaborating  an  argument  on  the  points 
presented  in  the  petition.  Brown  v. 
Stroud,  34  La.  Ann.  874. 

25.  Wiiigon  V.  Broder,  24  Cal.  190. 
[a]    Grounds    Not    Presented    Are 

Waived.— Willson  v.  Broder,  24  Cal. 
190.     See  supra,  III,  D,  4. 

26.  Finley  v.  Cathcart,  149  Ind.  470, 
48  N.  E.  586,  49  N.  E.  381,  63  Am. 
St.  Eep,  292;  Hanley  v.  Mason,  42  Ind. 
App.  312,  85  N.  E.  381,  732;  Louisville, 
N.  A,  &  C.  Ry.  Co.  v.  Carmon,  20 
Ind.  App.  471,  48  N.  E.  1047,  50  N.  E. 
893. 

27.  Ariz. — Arizona  Prince  Copper 
Co.  V.  Copper  Queen  Cop.  Co.,  2  Ariz. 
169,  11  Pac.  396.  Fla.— First  Nat. 
Bank  of  Florida  v.  Ashmead,  23  Fla. 
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state  the  errors  committed  and  fhe  petition  should  not  contain  either 
argument^^  nor  citation  of  authorities,^^  unless  the  local  rules  or  prac- 
tice permits  it.'°  The  object  of  an  application  for  rehearing  is  to 
point  out  mistakes  of  law  or  fact,  or  both,  alleged  to  have  been  made 


379,  2  So.  657,  665.  Ind.— Finley  v. 
Oathcart,   149  Ind.   470,  48   N.  E.   586, 

49  N.  E.  381,  63  Am.  St.  Eep.  292; 
Goodwin  v.  Goodwin,  48  Ind,  584;  Han- 
ley  V.  Mason,  42  Ind.  App.  312,  85 
N.  E.  381,  732.  Kan.— State  v.  Eaton, 
6  Ealn.  App.  94,  49  Pao.  686.  Md.— See 
Colvin  V.  Warford,  18  Md.  273,  where 
the  application  was  considered  imper- 
fect because  not  "accompanied  with 
any  statement  of  reasons  therefor,  or 
of  alleged  errors  in  the  decree."  Mass. 
Winchester  v.  Winchester,  121  Mass. 
127.    Neb. — Spencer  v.  Thistje,  14  Neb. 

21,  14  N.  W.  550.    Okla Cox  v.  State, 

8  Okla.  Grim.  129,  104  Pac.  1074,  105 
Pac.  369.  Tex, — Alvord  v.  Waggoner, 
29  S.  W.  797. 

[a]  In  Texas  "it  will  ordinarily  be 
entirely  sufficient  to  point  out  .  .  . 
briefly  some  mistake,  or  misconception 
of  law  or  fact,  into  which  the  court 
has  fallen,  as  exhibited  in  the  opinion, 
with  such  reference  to  the  record  or 
to  authorities  as  will  call  it  to  the 
attention  of  the  court,  without  the 
labor  and  expense  .  .  .  of  a  full  re- 
argument  upon  all  of  the  points." 
Hurt  V.  Evans,  49  Tex.  311. 

[b]  Misapprehension  of  the  facts 
disclosed  by  the  record,  for  example, 
should  be  specifically  pointed  out  and 
that  part  of  the  record  which  would 
indicate  such  a  misapprehension  should 
be  referred  to  or  the  application  will 
not  be  considered.  Alvord  v.  Waggoner 
(Tex.),  29  S.  W.   797. 

[c]  When  accompanied  by  a  brief 
containing  the  grounds  relied  upon  the 
rule  is  yet  the  same  and  the  petition 
or  motion  must  specify  the  ground  re- 
lied upon.  Spencer  v.  Thistle,  14  Neb. 
21,  14  N.  W.  550,  decided  under  a 
rule  of  court  requiring  that  "Such 
motion  must  distinctly  specify  the 
ground  upon  which  it  is  based,  and  be 
accompanied  hj  a  printed  brief  of  the 
argument  of  coumsel,  and  the  author- 
ities cited  in  its  support. ''' 

28.  U.  S.— The  Dago,  63  Fed.  182, 
11  C.  0.  A.  117.  Pla — ^Florida  Land 
Eock  Phosphate  Co.  v.  Anderson,  50 
Fla.  501,  516,  39  So.  392;  Suwannee 
&  8.  P.  E.  Co.  V.   West  Coast  E.  Co., 

50  Fla.  612,  S9  So.  538;  Steele  v.  State, 


33  Fla.  354,  14  So.  841;  Sauls  v.  Free- 
man, 24  Fla.  225,  4  So.  577;  Jones  v. 
Fox,  23  Fla.  462,  2  So.  853;  First  Nat. 
Bank  v.  Ashmead,  23  Fla.  379,  2  So. 
657,  665.  m.— Stacy  v.  Glen  Ellyn 
Hotel  &  S.  Co.,  223  111.  546,  79  N.  E. 
133,  8  L.  E.  A.  (N.  S.)  966;  City  of 
Chicago  V.  Cicero,  210  111.  290,  71  N.  E. 
356;  Chicago  City  Ey.  Co.  v.  O'Don- 
nell,  208  111.  267,  70  N.  E.  294,  477. 
Ind.— Finley  v.  Cathcart,  149  Ind.  470, 

48  N.  E.  586,  49  N.  E.  381,  63  Am. 
St.  Eep.  292;  Baltimore  &  O.  S.  W. 
Ey.  Co.  V.  Conoyer,  149  Ind.  524,  48 
N.  E.  352,  49  N.  E.  452;  Finley  v. 
Cathcart,  149   Ind.  470,  48   N.   E.'  586, 

49  N.  E.  381,  63  Am.  St.  Eep.  292; 
Eeed  v.  Kalfsbeck,  147  Ind.  148,  45 
N.  E.  476,  46  N.  E.  466.  Mass.— Wall 
V.  Old  Colony  Trust  Co.,  177  Mass. 
275,  58  N.  E.  1015.  Neb.— Crawford 
Co.  V.  Hathaway,  61  Neb.  317,  85  N. 
W.  303.  N.  C— Weathers  v.  Borders, 
124  N.  C.  610,  32  S.  E.  881.  S.  0. 
Huggins  1).  Atlantic  Coast  Line  E.  Co., 
96  S.  C.  267,  79  S.  E.  406.  Tex.— Al- 
vord* V.  Waggoner,  29  8.  W.  797.  Utah. 
Enright  v.  Grant,  5  Utah  400,  16  Pac. 
595. 

[.a]  In  exceptional  cases  this  rule 
has  been  disregarded.  Thus,  in  Smith 
V.  Croom,  7  Fla.  180,  "The  applica- 
tion in  this  case  has  been  presented 
in  the  form  of  an  elaborately  written 
argument,  and  not  by  simple  petition 
as  is  directed  in  the  rule.  ...  In 
view  of  the  important  principles  of 
law  decided  in  this  case,  and  also  in 
view  of  the  heavy  interest  at  stake, 
.  .  .  we  have,  under  these  very  pe- 
culiar circumstances,  felt  ourselves  at 
liberty  to  depart  from  the  strict,  and, 
we  think,  proper  practice,  and  have 
maturely  considered  the  argument  and 
authorities  presented  by  the  counsel  for 
the  applicant.  .  .  .  We  trust,  how- 
ever, that  this  departure  from  strict 
practice  will  not  hereafter  be  invoked 
as  a  precedent." 

29.  Crawford  Co.  v.  Hathaway,  61 
Neb.  317,  85  N.  W.  303;  Enright  V. 
Grant,  5  Utah  40O,  16  Pae.  595. 

Accompanying  briefs  and  citations, 
see  infra,  III,  H,  4. 

30.  See  rules  and  statutes. 
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by  the  court  in  its  previous  decision,'^  or  to  call  attention  to  some 
material  point  which  the  court  dverlooked  or  failed  to  consider,'*  but 
not  to  request  a  general  re-examination  by  the  court  of  all  the  ques- 
tions presented  by  the  record,  or  all  the  questions  decided  against 
the  applicant,^^  nor  to  make  an  opportunity  to  present  the  case  on 
a  different  record.'*  Accordingly  an  application  which  presents  noth- 
ing which  the  court  has  not  already  fully  considered  is  insufflcient  and 
will  be  denied.'^    On  the  other  hand,  questions  which  have  never  be- 


31.  Cal. — San  Franoiseo  v.  Pacific 
Bank,  89  Cal.  23,  26  Pac.  615.  Colo. 
People  V.  Dist.  Court,  26  Colo,  386,  58 
Pac.  604,  46  L.  K.  A.  850.  Fla.— Mals- 
by  V.  Gamble,  61  Fla.  310,  54  So.  766. 
See  also  Jacksonville,  T.  &  K.  W. 
Ey.  Co.  V.  Peninsular  Land,  T.  &  M. 
Co.,  27  Fla.  1,  157,  9  So.  661,  17  L. 
E.  A.  33,  where  the  court  say:  "The 
proper  function  of  a  petition  for  a  re- 
hearing is  to  present  to  us  any  omis- 
sion or  cause  for  which  our  judgment 
is  supposed  to  be  erroneous."  Ind. 
Parker  v.  State  ex  rel.  Powell,  133  Ind. 
178,  32  N.  E.  836,  33  N.  E.  119,  18 
L.  E,  A.  567;  Goodwin  v.  Goodwin, 
48  Ind.  584;  Marion  Light,  etc.  Co.  v. 
Vermillion,  51  Ind.  App.  677,  99  N.  E. 
55,  100  N.  E.  100.  la. — McDermott  v. 
Iowa  Palls  &  S.  C.  Ey.  Co.,  85  Iowa 
180,  52  N.  W.  181;  Hintrager  v.  Hen- 
nessy,  46  Iowa  600.  N.  C. — Smith  v. 
Moore,  150  N.  C.  158,  63  S.  E.  735. 

[a]  "The  object  and  office  of  a 
petition  for  a  rehearing  is  to  satisfy 
the  court  that  it  is  reasonably  cer- 
tain some  matter  presented  by  counsel 
has  been  overlooked  by  the  court,  or 
that  some  mistake  of  fact  or  law  has 
been  made  in  the  opinion."  Hin- 
trager V.  Hennessy,  46  Iowa  600. 

Aa  to  grounds,  see  supra,  III,  D. 

32.  Oal. — San  Francisco  v.  Pacific 
Bank,  89  Cal.  23,  26  Pac.  615.  Fla. 
Malsby  v.  Gamble,  61  Fla.  310,  54  So. 
766;  Hull  v.  Burr,  58  Fla.  432,  50  So. 
754;  Florida  Land  Eock  Phosphate  Co. 
V.  Anderson,  50  Fla.  501,  516,  39  So. 
392.  Oa.— Seaboard  Air  Line  E.  Co. 
V.  Jones,  119  Ga.  907,  47  S.  E.  320. 
Tenn. — Louisville,  etc.  E.  Co.  v.  United 
States  Fidelity  Co.,  125  Tenn.  658,  148 
S.  W.  671. 

33.  Goodwin  v.  (Soodwin,  48  Ind. 
584. 

34.  McDermott  V.  Iowa  Falls  &  S. 
0.  Ey.  Co.,  85  Iowa  180,  52  N.  W.  181. 
See  supra,  III,  D,  14  and  15;  infra, 
m,  I,  2., 

35.  Colo.— Parks  v.  Wilcox,  6  Colo. 
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600.  Fla.— Carter  v.  State,  68  Fla.  143, 
!l48,  66  So.  1000;  Malsby  v.  Gamble, 
61  Fla.  310,  54  So.  766;  Florida  Land 
Eock  Phosphate  Co.  v.  Anderson,  50 
Fla.  501,  516,  39  So.  392;  Da  CosU 
V.  Dibble,  45  Fla.  225,  33  So.  466;  Hart 
V.  Stribling,  25  Fla.  433,  6  So.  455. 
Haw.— /»  re  Will  of    Charles    Notley, 

16  Hawaii  66;  Paris  v.  Magoon,  14 
Hawaii  638.  111. — Chicago  v.  Cicero, 
210  111.  290,  71  N.  E.  356;  Chicago 
City  Ey.  Co.  v.  OTJonnell,  208  111.  267, 
70  N.  E.  294,  477.  Ind.— Coats  v.  Jor- 
dan, 144  Ind.  19,  41  N.  E.  1044,  42 
N.  E.  1025.  Kan.— State  v.  Eaton,  6 
Kan.  App.  94,  49  Pac.  686.  La.— Me- 
chanics' &  Traders'  Ins.  Co.  v.  Lozano, 
39  La.  Ann.  321,  1  So.  608;  Henry  v. 
Tricou,  36  La.  Ann.  519.  Mich.— Nich- 
ols, Shepherd  &  Co.  v.  Marsh,  62  Mich. 
439,  29  N.  W.  37;  Seymour  v,  Detroit 
Copper  &  B.  Eolling  Mills,  56  Mich. 
117,  22  N.  W.  317,  23  N.  W.  186; 
Thompson  v.  Jarvis,  40  Mich.  526;  Tay- 
lor V.  Boardman,  24  Mich.  287.  Minn. 
Pish  V.  Heinlin,  8  Minn.  540;  Derby 
V.  Gallup,  5  Minn.  119.  Mo. — Priest  v. 
Chouteau,  12  Mo.  App.  252.  Neb.— First 
Nat.  Bank  v.  Samuelson,  82  Neb.  532, 
118  N.  W.  81.  Nev.- Gamble  v.  Han- 
ohett,  35  Nev.  319,  133  Pac.  936;  Chap- 
man V.  Tonopah  T^.  Justice's  Ct.,  29 
Nev.  154,  86  Pac.  552,  99  Pac.  1077. 
N.  H.— Eussell  v.  Dyer,  43  N.  H.  396. 
N.  Y. — Edgerley  v.  Long  Island  E.  Co., 
46  App.  Div.  284,  61  N.  T,  Supp.  677. 
N.  C. — Weston  v.  John  L.  Eoper  Lumb. 
Co.,  168  N.  C.  98,  83  S.  E.  693;  Weath- 
ers V.  Borders,  124  N.  C.  610,  32  S.  E., 
881;  Moore  v.  Beaman,  112  N.  C.  558,' 

17  S.  E.  676;  Hannan  v.  Grizzard,  99 
N.  C.  161,  6  S.  E.  93;  Lewis  v.  Eoun- 
tree,  81  N.  C.  20.  Okla.— John  v.  Paul- 
lin,  24  Okla.  642,  106  Pac.  838,  Ore. 
Eunyon  v.  Winstock,  55  Ore.  202,  104 
Pae.  417,  105  Pac.  895.  S.  C— Williams 
V.  Benet,  35  S.  C.  598,  14  S.  E.  288. 
S.  D. — Grigsby  v.  Minnehaha,  7  S.  D. 
421,  64  N.  W.  179.  Terni.- Louisville, 
etc.  B.  Co.  V.  United  States  Fidelity 


BEHEABING 


665 


fore  been  brought  to  the  attention  of  the  court  are  not  ordinarily 
grounds  for  a  rehearing,^"  and,  therefore,  applications  for  a  rehearing 
which  present  entirely  new  propositions  or  contentions  must  also  be 
denied.^^  It  is  sometimes  required  that  a  copy  of  the  original  opin- 
ion accompany  the  application.^* 

b.  Signature  and  Certificate.  —  The  application  must  be  signed  by 
some  one  entitled  to  make  it,^°  or  by  counsel,  where  that  is  required.*" 
In  some  jurisdictions  the  petition  must  be  accompanied  by  a  cer- 
tificate by  counsel  or  a  judge  as  to  the  propriety  of  a  rehearing.*^ 

c.  Amendments.  —  Amendments  to  set  up  an  additional  ground  for 
rehearing  are  properly  allowed.*^ 

3.  Supporting  Affidavits.  —  In  some  jurisdictions  a  petition  for 
rehearing  must,  in  so  far  as  it  involves  matter  of  fact,  be  supported 
by  affidavits,*^  but  generally  affidavits  are  not  permissible  and  will 
not  be  considered.** 

4.  Accompanying  Briefs  and  Citations  of  Authorities.  —  In  some 
jurisdictions  it  is  required  that  the  application  for  rehearing  be  ac- 
companied with  a  brief  or  a  statement  of  the  points  and  authorities 


Co.,  125  Tenn.  658,  148  S.  W.  671; 
In  re  Henderson,  88  Tenn.  531,  13  S. 
W.  413.  Tex. — Hurt  v.  Evans,  49  Tex. 
311.  Utali. — Cummings  v.  Nielson,  42 
Utah  157,  129  Pae.  619;  People  v.  Ole- 
sen,  5  Utah  87,  12  Pac.  638;  Ducheneau 
V.  House,  4  Utah  483,  11  Pae.  618. 
Vt. — Manning  v.  Leighton,  66  Vt.  56, 
28  Atl.  630.  Wyo. — State  -ex  rel.  Mau 
1/.  Ausherman,  11  Wyo.  410,  72  Pp,c. 
200,  73  Pac.  548.       ' 

36.  See  supra,  III,  D,  2. 

37.  Cal. — San  Francisco  v.  Pacific 
Bank,  89  Cal.  23,  26  Pac.  615.  Fla. 
Jacksonville,  T.  &  K.  W.  Ey.  Co.  v. 
Peninsular  Land,  T.  &  M.  Co.,  27  Fla. 
1,  157,  9  So.  661,  17  L.  E.  A.  33,  65. 
la. — McDermott  v.  Iowa  Falls  &  S.  C. 
Ey.  Co.,  85  Iowa  180,  52  N.  W.  181. 
Nev.— Ehodes  Co.  v.  Belleville  Co.,  32 
Nev.  230,  106  Pac.  561,  118  Pac.  813, 
where  the  question  presented  had  not 
been  called  to  the  attention  of  the 
lower  court.  Wash. — State  v.  Harding, 
20  Wash.  556,  56  Pac.  399,  929. 

See  stipra,  III,  D,  2;  infra,  III,  I,  2. 

38.  See  the  rules  and  Anderson  v. 
Continental  Ins.  Co.,  106  N.  Y.  661, 
12  N.  E.  793. 

39.  Apple  V.  Atkinson,  34  Ind.  518. 

40.  State  v.  Eaton,  6  Kan.  App.  94, 
49  Pae.  686.  See  Herndon  v.  Imperial 
F.  Ins.  Co.,  Ill  N.  C.  384,  16  S.  E. 
465,  18  L.  R.  A.  547. 

[a]  Must  sign  as  attorney  ior  Bome 
party.  Apple  v.  Atkinson,  34  Ind. 
518. 

41.  See  the  following:  XJ.  S. — Hinds 


V.  Keith,  57  Fed.  10,  6  C.  C.  A.  231. 
Mass. — Winchester  v.  Winchester,  121 
Mass.  127.  N.  C. — Kerr  v.  Hicks,  133 
N.  C.  175,  45  S.  E.  529; .  Herndon  v. 
Imperial  F.  Ins.  Co.,  Ill  N.  C.  384, 
16  S.  E.  465,  18  L,  E.  A.  547. 

42.  Denver  &  E.  G.  Ey.  Co.  v.  Bur- 
chard,  35  Colo.  539,  86  Pac.  749. 

[a]  Iisave  of  court  required.  Stein- 
feld  V.  Nielsen,  15  Ariz.  424,  139  Pac. 
879. 

[b]  When  leave  is  sought  after  the 
statutory  time  for  filing  an  application 
for  rehearing  has  expired,  it  will  be 
granted,  not  as  of  course,  but  only 
when  special  cause  is  shown.  Hawley  v, 
Simmons,  101  111.  654. 

43.  Winchester  v.  Winchester,  121 
Mass.  127.  See  also  Eobertson  v.  State, 
77  Tex.  Crim.  536,  179  S.  W.  106. 

'[a]  On  an  application  made  on  the 
ground  of  an  error  in  the  transcript 
by  which  the  court  was  misled,  a  cer- 
tified copy  of  that  part  of  the  record 
alleged  to  have  been  incorrectly  copied 
must  accompany  the  petition;  an  affi- 
davit of  the  clerk  is  insufficient.  Can- 
nady  V.  State,  37  Tex.  Crim.  123,  38 
S.  W.  610,  1004.  See  also  Sanders  v. 
Eastland' Independent  School  Dist.,  59 
Tex.  Civ.  App.  53,  126  S.  W.  941.  But 
see  infra.  III,  H,  9,  a. 

44.  See  infra,  III,  H,  9,  a. 

[a]  Affidavits  supporting  conten- 
tions of  newly  discovered  evidence  are 
improper  and  will  be  stricken  from  the 
files  on  motion.     Burton  v.  Perry,  146 
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in  its  support,*^  while  in  others  no  accompanying  brief  is  permitted.*" 
The  only  function  of  such  a  brief  or  citation  of  authorities,  how- 
ever, is  to  present  the  argument  of  counsel  and  the  authorities  in 
support  thereof,  and  it  will  not  be  allowed  to  supply  defects  in  the 
application  for  rehearing.*' 

5.    Notice  of  Application  and  Service  of  Copy.*^  —  In  some  juris- 
dictions*^ notice  of  an  application  for  rehearing  must  be  given  the  ad- 


111.    71,   128,   34   N.    E.    60.      Compare 
supra,  III,  D,  15. 

45.  U.  S. — Public  Schools  v.  Walker, 
9  Wall.  603,  19  L.  ed.  650.  Ariz. 
See  Eandolpli  v.  Lindsey,  11  Ariz.  269, 
92  Pae.  928,  where  a  brief  was  filed 
and  considered  although  the  propriety 
of  the  practice  waa  not  brought  in 
question.  Ind. — Bedford  v.  Neal,  143 
Ind.  425,  41  N.  E.  1029,  42  N.  E.  815; 
Parker  v.  State  ex  rel.  Powell,  133  Ind. 
178,  217,  32  N.  E.  836,  33  N.  E.  119, 
18  L.  E.  A.  567;  Hanley  v.  Mason, 
42  Ind.  App.  312,  85  N.  E.  381,  732. 
La. — Lacroix  v.  Camors,  34  La.  Ann. 
639,  statement  -  of  points  and  author- 
ities. Mont. — Collins  v.  Metropolitan 
L.  Ins.  Co.,  32  Mont.  329,  80  Pac.  609, 
1092,  108  Am.  St.  Eep.  578.  Neb. 
Spencer  v.  Thistle,  14  Neb.  21,  14  N. 
W.  550.  Wyo.— Bank  of  Chadron  v. 
Anderson,  49  Pac.  406. 

[a]  In  Louisiana  such  a  require- 
ment will  not  be  insisted  upon  when 
the  applicant  states  that  he  will  rely 
upon  the  points  and  authorities  there- 
tofore presented  by  him  and  upon  a 
brief  of  an  amicus  curiae  to  whom  an 
extension  of  time  has  been  granted. 
Breaux  v.  Negrotto,  43  La.  Ann.  426, 
9  So.  502. 

[b]  In  Tennessee  the  practice,  as 
prescribed  by  rule  of  court,  is  to  serve 
a  copy  of  the  petition  on  the  attor- 
ney for  the  adverse  party,  "and  after 
both  sides  have  prepared  briefs,  the 
record,  together  with  the  petition  and 
briefs,  will  be  presented  to  the  court 
without  argument. ' '  Adams  v.  Sharon, 
89  Tenn.  335,  17  S.  W.  1037. 

[c]  Must  be  printed  where  this  is 
required  by  rule.  CoUart  v.  Fisk,  38 
Wis.   238. 

[d]  It  Is  Permissible. — Huggina  v. 
Atlantic  Coast  Line  E.  Co.,  96  S.  C. 
267,  79  S.  E.  406. 

46.  Fla. — ^Florida  Land  Eock  Phos- 
phate Co'.  V.  Anderson,  50  Fla.  501, 
516,  39  So.  392;  First  Nat.  Bank  v. 
Ashmead,  23  Fla.  379,  2  So.  657,  665, 
construing   a   rule    of    court   providing 
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that  "The  court  will  consider  the 
petition  without  argument,''  saying 
"Is  it  not  too  plain,  if  such  written  ar- 
gument and  citation  of  .authorities  are 
permitted,  that  the  petitioner,  if  we 
consider  the  petition,  secures  without 
leave  the  object  of  his  petition?  If 
we  read  and  'consider  the  arguments 
and  authorities  what  more  can  he  de- 
sire in  the  nature  of  a  rehearing? 
.  .  .  The  impropriety  of  such  prac'- 
tice  is  self  evident.  By  it  the  peti- 
tioner secures  all  the  advantages  of 
a  rehearing  though  the  petition  is  de- 
nied." m.— Stacy  V.  Glen  Ellyn 
Hotel,  etc.  Co.,  223  111.  546,  79  N.  E. 
133,  8  L.  E.  A.  (N.  S.)  966;  Chicago 
City  E.  Co.  V.  O'Donnell,  208  111.  267, 
70  N.  E.  294,  477.  la.— Webster  v. 
•Hutchinson,  60  Iowa  721,  9  N.  W.  901, 
12  N.  W.  534  (the  court  may,  how- 
ever, require  argument) ;  Richards  v. 
Burden,  59  Iowa  723,  7  N.  W.  17,  13 
N.  W.  90. 

[a]  Where  the  court  was  differently 
constituted  than  it  was  at  the  time 
the  cause  was  first  submitted  this  rule 
was  waived  in  order  that  the  judges 
who  had  not  heard  the  prior  argu- 
ments might  consider  the  application 
for  rehearing  understandingly  the 
court  received  the  printed  brief  of 
counsel  urging  the  petition.  Lines  v. 
Darden,  6  Fla.  37. 

Incorporating  argument  or  authorities 
in  application,  see  supra,  III,  G,  2,  a. 

47.  Spenc,er  v.  Thistle,  14  Neb.  21, 
14  N.  W.  550.  Compare  Crawford  Co. 
V.  Hathaway,  61  Neb.  317,  85  N.  W. 
303. 

48.  See  generally  the  titles  "No- 
tice;" "Service  of  Process  and 
Papers." 

49.  Cal. — Brooks  v.  Union  Trust  & 
Eealty  Co.,  146  Cal.  134,  79  Pac.  843, 
here  the  petitioner  is  required  to  serve 
a  copy  of  his  petition  upon  the  ad- 
verse party.  III. — Chiniquy  ik  Deliere, 
40  111.  80.  la. — Austin  r,.  Wilson,  52 
Iowa  731,  3  N,  W.  130.    Tenn.— Adams 
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verse  party,  in  others  it  is  not  necessary.^"  Failure  to  serve  a  notice 
of  an  application  for  a  rehearing,  even  where  a  rule  of  court  requires  it, 
has  been  held  not  to  be  a  jurisdictional  defect.^^  In  some  jurisdictions 
rules  of  court  also  require  that  a  copy  of  the  petition  be  served  u^on 
the  prevailing  party,^^  and  prescribe  the  time  within  which  this  must 
be  done.^^ 

6.  Replies,  Objections  and  Exceptions.  —  a.  Motions  To  Strike.^* 
If  the  language  of  the  application  be  discourteous  or  unprofessional,^^ 
or  if  it  is  frivolous^"  or  impertinent,'^  or  violates  the  rules  of  practice 
regulating  the  proceeding  for  rehearing,'^  it  may  be  stricken  from  the 
files  on  motion.  A  motion  to  strike  a  petition  for  rehearing  must  be 
made  on  notice."* 

b.  Answers  or  Replies.  —  Usually  an  answer  to  an  application  for 
rehearing  is  not  permitted,""  although  in  some  jurisdictions  the  court 
may  direct  it,°^  and  in  others,  rules  of  court  expressly  provide  there- 
for.«2 


V.    Sharon,    89    Tenn.    335,    17    S.    W. 
1037. 

[a]  In  Illiuois  a  notice  of  inten- 
tion to  apply  for  rehearing  must  be 
filed  with  the  clerk  of  court  within 
fifteen  days  from  the  date  of  the  filing 
of  the  court's  opinion.  Louisville,  N. 
A.  &  C.  Ey.  Co.  V.  Patchen,  167  111.  613, 
48  N.  E.  828. 

[b]  In  Michigan  notice  must  be 
given  of  application  for  rehearing  on 
ground  of  newly  discovered  evidence. 
Case  V,  Case,  26  Mich.  484. 

50.  Hanley  v.  Mason,  42  Ind.  App. 
312,  85  N.  E.  381,  732;  Huggins  v.  At- 
lantic Coast  Line  E.  Co.,  96  S.  C.  267, 
79  S.  E.  406. 

51.  Culver  v.  Fidelity  &  Dep.  Co.  of 
Maryland,  149  Mich.  630,  113  N.  W. 
9,  since  court  may  grant  rehearing  of 
its  own  motion. 

52.  Brooks  v.  Union  Trust  &  Eealty 
Co.,  146  Cal.  134,  79  Pac.  843. 

[a]  In  Tennessee  this  must  be  done 
before  the  petition  is  presented  to  the 
court.  Adams  v.  Sharon,  89  Tenn.  335, 
17  S.  W.  1037. 

53.  Brooks  v.  Union  Trust  &  Eealty 
Co.,  146  Cal.  134,  79  Pac.  843. 

Time  to  make  application,  see  supra, 
ni,  G. 

54.  See  generally  the  title  "Strik- 
ing  Out  and  Withdrawal." 

55.  La.— Chew  v.  Flint,  10  La.  372. 
Tex. — Western  Union  Tel.  Co.  v.  Mc- 
Gowan,  42  Tex.  Civ.  App.  565,  93  S. 
W.  710.  Wash. — Jones  v.  Waugh,  20 
Wash.  711,  55  Pac.  1103;  Horton  v. 
Donohoe-Kellev  Banking  Co.,  15  Wash. 
399,  46  Pac.  409,  47  Pac.  435, 


[a]  Only  where  necessary  to  pro- 
tect the  dignity  of  the  court.  Western 
Union  Tel.  Co.  v.  McGowan,  42  Tex. 
Civ.  App.  565,  93  S.   W.   710. 

56.  Kelley  v.  Liverpool  &  L.  &  G. 
Ins.  Co.,  102  Minn.  178,  111  N.  W. 
395,  112  N.  W.  870,  1019.  See  gen- 
erally the  title  "Frivolous  and  Sham 
Pleadings." 

57.  Kelly  v.  Liverpool  &  L.  &  G. 
Ins.  Co.,  102  Minn.  178,  111  N.  W. 
395,  112  N.  W.  870,  1019;  Sanger  v. 
Amarillo  First  Nat.  Bank  (Tex.),  170 
S.  W.  1087.  See  generally  the  title 
"Surplusage  and  Scandal." 

[a]  The  rule  will  not  be  so  con- 
strued as  to  embarrass  counsel  in  call- 
ing attention  to  errors  of  the  court. 
Kelley  v.  Liverpool  &  L.  &  G.  Ins.  ■ 
Co.,  102  Minn.  178,  111  N.  W.  395,  112 
N.  W.  870,  1019. 

58.  Louisville,  N.  A.  &  C,  Ey.  Co. 
V.  Patchen,  167  111.  613,  48  N.  E.  828. 

59.  Bank  of  Chadron  v.  Anderson 
(Wyo.),  49  Pac.  406. 

60.  Ambler  v.  Whipple,  23  Wall. 
(U.  S.)  278,  23  L.  ed.  127;  Anonymous, 
40  111.  130. 

61.  la. — Webster  v.  Hutchinson,  60 
Iowa  721,  9  N.  W.  901,  12  N.  -W.  534. 
Mich.— Culver  v.  Fidelity  &  Dep.  Co. 
of  Maryland,  149  Mich.  630,  113  N.  W. 
9.  Wash. — Compare  Union  Wharf  Co. 
V.  Katz,  11  Wash.  407,  39  Pac.  647, 
where  "a  petition  for  rehearing  was 
filed  and  an  answer  thereto  was  di- 
rected. ' ' 

62.  BrooT^iB  '■  Union  Trust  &  Eealty 
Co.,  146  Cal.  134,  79  Pac.  843. 
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A  rejoinder  on  the  part  of  the  applicant  has  been  held  proper." 

7.  Continuances.'*  —  Power  to  continue  a  proceeding  for  rehear- 
ing is  a  necessary  incident  to  the  general  powers  of  the  court,°°  but  it 
cannot,  of  course,  be  continued  past  the  time  prescribed  by  law  for 
disposing  of  the  matter.'" 

8.  Effect  of  Filing  or  Granting  Leave  To  File  Application. 
Mere  leave  to  file  an  application  for  rehearing  does  not  affect  the 
vitality  or  efficacy  of  the  former  judgment,'^  nor,  unless  otherwise 
provided  by  statute,  does  the  filing  of  such  application  operate  to 
stay  the  further  proceedings.''  The  court  may,  however,  by  an  ap- 
propriate order,'®  stay  further  proceedings  in  the  cause  until  after 
it  has  passed  upon  and  disposed  of  the  pending  application.'"  And 
it  has  been  held  that  the  pending  of  an  application  for  rehearing, 
seasonably  made,  prevents  the  judgment  from  becoming  final.'''^ 

9.  Hearing  and  Determination  of  the  Application.  —  a.  Scope 
and  Conduct  of  Hearing.  —  Upon  the  hearing  of  this  application  oral 
arguments  are  seldom  permitted.'^    If  allowed,  the  argument  must  be 


63.  Walker  Bros,  v,  Missouri  Pae. 
Ey,  Co.,  68  Mo.  App.  465. 

6i.  Continuances  generally,  see  5 
Standard  Peoc.  438,  et  seq. 

65.  Doggett  V.  Jordan,  4  Pla.  121. 
See  Furlong  v.  Eiley,  104  111.  97. 

[a]  A  general  order  continuing  all 
pending  motions  is  sufficient  to  con- 
tinue a  motion  for  rehearing.  Houston 
&  T.  C.  E.  Co.  V.  Davis  (Tex.),  32 
S.   W.  163. 

66.  See  the  statutes. 

67.  Ex  parte  Craig,  130  Mo.  590,  32 
S.  W.  1121.  Compare  State  ex  rel.  New 
York   L.    Ins.    Co.    v.    Philips,    96    Mo. 

-570,  10  S,  W.  182,  where  it  is  said 
that  a  motion  for  rehearing,  filed  after 
the  adjournment  of  the  term  under  an 
order  permitting  the  same,  has  the 
effect  of  suspending  the  efficacy  of  the 
former  opinion  until  the  motion  is  dis- 
posed of. 

68.  la.— See  State  v.  Cahill,  131 
Iowa  286/108  N.  W.  453;  McKinley 
V.  Chicago  &  N.  W.  E.  Co.,  44  la. 
314,  24  Am.  Eep.  748.  Mo.— Ea;  parte 
Craig,  130  Mo.  590,  32  S.  W.  1121. 
Mont. — Columbia  Min.  Co.  v.  Hotter, 
1  Mont.  429.  S.  C.—Ex  parte  Duno- 
vant,  16  S.  C.  299. 

But  see  Ky. — Turner's  Admr.  v. 
Booker,  2  Dana  334.  La. — Lesassier 
V.  Board  of  Liquidation,  30  La.  Ann. 
611,  617,  that  a  petition  filed  by  an 
amicus  curiae  has  not  the  effect  of 
suspending  the  judgment  as  it  does 
when  filed  by  a  party.  Ore. — Zeuske 
V.  Zeuske,  55  Ore.  65,  103  Pac.  648, 
105    Pac.    249,    Ann.    Cas.    1912A,    557. 
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[a]  A  mandate  to  enforce  a  .decree 
is  not  affected  by  the  pendency  of  a 
second  application  for  a  rehearing.  If 
a  stay  of  proceedings  is  desired  ap- 
plication should  be  made  to  recall  the 
mandate.  Michigan  Mut.  Life  Ins. 
Co.  V.  Klatt,  5  Neb.  (Unof.)  305,  98 
N.  W.  436. 

[b]  Remittitur  not  stayed  by  filing 
application  for  rehearing.  Ex  parte 
Dunovant,  16  S.  C.  299.  See  also  Ex 
parte  Craig,  130  Mo.  590,  32  S.  W. 
1121.  But  see  Bradley  v.  Georgetown, 
118  Ky.  735,  82  S.  W.  303,  by  statute 
mandate  cannot  issue. 

69.  See  generally  the  title  "Super- 
sedeas and  Stay  of  Proceedings." 

70.  Cal. — Noel  v.  Smith,  2  Cal.  App. 
158,  83  Pae.  167.  111. — Leathe  v.  Thom- 
as, 233  in.  430,  84  N.  E.  481.  N.  Y. 
Franklin  Bank-Note  Co.  v.  Maekey, 
158  N.  Y.  683,  51  N.  E.  178. 

[a]  Effect.  —  A  stay  order  made 
upon  an  application  for  rehearing  does 
not  affect  anything  already  done  under 
the  former  judgment.  Montanye  «. 
Wallahan,  84  111.   355. 

71.  Bierce  v.  Waterhouse,  219  XT.  S. 
320,  31  Sup.  Ct.  241,  55  L.  ed.  237. 
See  Bradlev  v.  Georgetown,  118  Ky. 
735,  82  S.  W.  303,  by  statute. 

72.  Fla.^Internal  Imp.  Fund  v. 
Bailey,  10  Fla.  238.  Mass.— Wall  v. 
Old  Colony  Trust  Co.,  177  Mass.  275, 
58  N.  B.  1015,  where  it  is  said  that 
a  petition  for  a  rehearing  "has  no 
standing  under  our  laws  as  a  recog- 
nized part  of  our  procedure,  but  is 
received  only  as  friendly  information 
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confined  to  the  question  of  granting  or  denying  the  rehearing;  an 
argument  on  the  merits  may  not  be  made."  In  determining  whether 
or  not  to  grant  a  rehearing  the  court  will  not  go  outside  the  record 
presented  on  the  appeal,'*  and  will  not,  for  instance,  consider  affi- 
davits.'®    Nor  will  any  alleged  error  be  considered  which  was  not 


to  the  justices  of  an  oversight  or 
manifest  error.  .  .  .  Argument  is  not 
heard  upon  such  an  application."  Miss. 
J(5hn  E.  Hall  Comm.  Co.  v.  E.  L.  Crook 

6  Co.,  87  Miss.  445,  40  So.  20,  1006. 
Okla. — Parker  v..  State,  7  Okla.  Grim. 
238,  122  Pae.  1116,  124  Pac.  80,  where 
the  court  says  except  "in  cases  of 
the  greatest  magnitude,  or  where  the 
court  may  be  in  doubt  as  to  the  ques- 
tions involved. ' '  Tenn. — Adams  v.  Shar- 
on, 89  Tenn.  335,  17  S.  W.  1037.  Tex. 
West  End  Town  Co.  v.  Grigg,  93  Tex. 
451,  56  S.  W.  49.  See  Gonzales  v. 
State,.  35  Tex.  Crim.  33,  29  S.  W.  1091, 

30  S.  W.  224,  argument  restricted  by 
rule.  Wash.  —  Thompson  v.  Huron 
Lumber  Co.,  4  Wash.  600,  30  Pac.  741, 

31  Pae.  25.  Wyo. — Chadron  Bank  v. 
Anderson,  49   Pac.   406. 

[ai]  la  the  federal  courts  no  argu- 
ment is  permitted;  "a  brief  written 
or  printed  petition  or  suggestion  of 
the  point  or  points  thought  import- 
ant" is  submitted.  If  upon  such  peti- 
tion or  suggestion  any  judge  who  con- 
curred in  the  decision  thinks  proper 
to  move  for  a  rehearing  the  motion 
will  be  considered.  Otherwise  the  ap- 
plication will  be  denied.  President  of 
Public  Schools  v.  Walker,  9  Wall.  (XJ. 
S.)  603,  19  L.  ed.  650;  and  to  same 
efEeet,  Brown  v.  Aspden's  Adwre.,  14 
How.   (U.  S.)   25,  14  L.  ed.  311. 

[b]  In  Florida,  under  a  rule  of 
court  providing  that  "the  court  will 
consider  the  petition  without  argu- 
ment," etc.,  the  court  departed  from 
this  rule  "in  view  of  the  important 
principles  of  law  decided  in  this  case, 
and  also  in  view  of  the  heavy  in- 
terest at  stake,"  saying,— "We  trust, 
however,  that  this  departure  from 
strict  practice  will  not  hereafter  be  in- 
voked as  a  precedent. ' '  Smith  v.  Croom, 

7  Fla.  180. 

[c]  In  Iowa  an  argument  is  made 
only  upon  the  request  of  the  court. 
See  Eiehards  v.  Burden,  59  Iowa  723, 
755,  7  N.  W.  17,  13  N.  W.  90,  where 
the  court  say:  "Under  the  statute,  a 
petition  for  a  rehearing  may  be  filed 
which  stands  as  the  argument  in  its 
support.    If  the  court  think  such  argu- 


ment requires  a  reply  it  shall  so  indi- 
cate to  the  other  party  and  he  may 
reply  thereto  within  such  time  as  the 
court   may   allow. ' ' 

Accompainying  briefs,  see  supra,  III, 
H,  4. 

73.  IVUch.— Kraft  v.  Roths,  45  Mich. 
20,  7  N.  W.  232.  Mont.— Wells  v. 
Clarkson,  2  Mont.  379.  Wis. — ^Pringle 
V.  Dunn,  39  Wis.  435. 

Scope  and  conduct  of  rehearing,  see 
infra,  III,  I,  2. 

74.  D.  0. — Doremus  v.  National  Cot- 
ton Imp.  Co.,  39  App.  Gas.  295,  no 
part  of  a  record  from  another  case 
will  be  considered.  Mich. — Vauneter 
V.  Grossman  39  Mich.  610.  Neb. 
Palmer  v.  Mizner  70  Neb.  200,  97 
N.  W.  334.  S.  D.— 7«  re  Seydel's  Est., 
14  S.  D.  115,  84  N.  W.  397.  Tex.— Hous- 
ton Ice  &  B.  Co.  V.  Clint  (Tex.  Civ. 
App.),  159,  S.  W.  409. 

See  supra,  III,  D,  14;   III,  H,  2,  a. 

75.  U.  S.— Gregory  v.  Pike,  67  Fed. 
837,  15  C.  C.  A.  33.  111.— Boynton  v. 
Champlin,  40  III.  63.  Mich. — Vanneter 
V.  Grossman,  39  Mich.  610.  Minn. 
Smith  V.  St.  Paul,  69  Minn.  276,  72  N. 
W.  104.  Mo. — Mason  v.  Pennin'gton,  53 
Mo.  App.  118;  Green  v.  Castello,  35  Mo. 
App.  127.  Neb. — Morrill  v.  Taylor,  6 
Neb.  236.  S.  n.—In  re  Seydel's  Est., 
14  S.  D.  115,  84  N.  W.  397.  Tex. 
Owens  V.  Gage,  101  Tex.  286,  106  S. 
W.  880;  Scott  v.  State,  76  Tex.  Grim. 
410,  175  S.  W.  1054;  Parker  v.  State, 
33  Tex.  Crim.  Ill,  21  S.  W.  604,  25 
S.  W.  967;  Gregory  v.  Webb,  40  Tex. 
Civ.  App.  360,  89  S.  W.  1109;  Maverick 
V.  Eouth,  7  Tex.  Civ.  App.  669,  23  S. 
W.  596,  26  S.  W.  1008.  Wis.— Weld 
V.  Johnson  Mfg.  Co.,  84  Wis.  537,  54 
N.  W.  335,  998;  KalekhofE  v.  Zoehr- 
laut,  43  Wis.  373. 

See  supra,  III,  G,  3. 

[a]  The  Reason. — (1)  "It  would  be 
worse  than  idle  to  grant  a  rehearing 
on  papers  which  could  not  be  consid- 
ered on  the  rehearing  itself."  Kalck- 
hoflf  V.  Zoehrlaut,  43  Wis.  373.  (2) 
That  the  court,  on  rehearing,  will  not 
go  beyond  the  original  record  on  ap- 
peal, see  infra,  III,  I,  2. 
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specifically  pointed  out  in  the  application  for  rehearing." 

b.  The  Determination  and  Its  Effect."  —  Whether  the  court  will 
grant  or  deny  a  rehearing  is  a  matter  resting  in  its  sound  discretion.'* 
The  court  may  at  this  time  modify  its  former  judgment  and,  affirm- 
ing the  judgment  as  modified,  deny  a  rehearing,^'  although,  according 
to  some  authorities,  the  modification  must  not  be  a  material  or  sub- 
stantial one,  since  if  a  material  change  in  the  former  judgment  is 
apparently  required  a  rehearing  should  first  be  granted  and  the 
correction  made  after  argument  on  the  rehearing.^"  If  the  court  be 
equally  divided  upon  the  propriety  of  granting  a  rehearing,  the 
motion  will  be  denied.^^  The  denial  of  such  an  application  operates 
as  the  end  of  the  case  and  all  matters  which  were  or  might  have  been 
litigated  therein.^^  The  granting  of  a  rehearing  without  restriction 
operates  to  vacate  the  former  judgment  of  the  eourt,^'  and  relegates 
the  cause  to  the  same  position  as  when  it  was  submitted.^*  The  opin- 
ion of  the  court  given  on  the  original  hearing  ceases  to  be  an  authority 
on  the  points  therein  discussed  and  does  not  again  become  so  if  the 
opinion  is  not  adhered  to  upon  the  rehearing.^* 


76.  Ariz. — Arizona  Prince  Copper 
Co.  V.  Copper  Queen  Copper  Co.,  2  Ariz. 
169,  11  Pae.  396.  Cal.— See  also  Will- 
son  V.'  Broder,  24  Cal.  190,  where  it 
is  said  that  such  points  as  are  not 
raised  by  the  petition  are  considered 
as  having  been  waived.  Kan. — State 
V.  Coulter,  40  Kan.  673,  20  Pac.  525. 

Errors  must  be  specified  in  the  ap- 
plication for  rehearing.  See  supm,  III, 
H,  2,  b. 

Errors  which  have  been  waived  are 
not  available  as  grounds  for  rehearing. 
See  supra.  III,  T>,  4. 

77.  Determination  of  rehearing,  see 
infra,  III,  I,  3. 

78.  See  supra,  III,  C. 

79.  D.  C— Vermillion  v.  Philadel- 
phia, B.  &  W.  R.  Co.,  42  App.  Cas. 
579.  Fla. — Indian  River  Mfg.  Co.  v. 
Wooten,  48  Fla.  271,  278,  37  So.  731. 
La. — McKenzie  v.  Bacon,  40  La.  Ann. 
157,  4  So.  65;  Mechanics'  &  Traders' 
Ins.  Co.  V.  Lozano,  39  La.  Ann.  321, 
1  So.  608;  Anger  Succ,  38  La.  Ann. 
492.  Nev. — Winter  v.  Pulstone,  20  Nev. 
260,  21  Pac.  201,  687.  S.  C— Mil- 
ford  V.  Milford,  67  S.  C.  553,  46  S.  B. 
479.  Wash. — McDougall  v.  O'Conneli, 
72  Wash.  349,  130  Pac.  362,  131  Pac, 
204;  Bolster  v.  Stocks,  13  Wash.  460, 
43  Pae.  532,  534,  1099.  Wyo.— Collett 
V.  Morgan,  21  Wyo.  117,  128  Pac.  626, 
129  Pac.  433. 

80.  Randolph  ■;;.  Lindsay,  11  Ariz. 
269,  92  Pac.  928;  Rhea  v.  Surryhne,  39 
Cal.  581;  Argenti  v.  San  Francisco,  30 
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Cal.   458;    Clark   v.   Boyreau,    14   Ca,l. 
634. 

81.  Carmichael  v.  Eberle,  177  IT,  S. 
63,  20  Sup.  Ct.  571,  44  L.  ed.  672; 
Speer  v.  People,  52  Colo.  325,  122  Pae. 
768. 

82.  Center  Twp.  v.  Bd.  of  Commrs. 
bf  Marion  County  110  Ind.  579,  10 
N.  E.  291. 

Propriety  of  a  second,  application, 
see  infra,  III,  K. 

83.  U.  S.— Hook  V.  Mercantile  Trust 
Co.,  95  Fed.  41,  36  C.  C.  A.  645.  Ind. 
Gilbert  v.  Southern  Ind.  C.  &  I.  Co., 
62  Ind.  522;  Booher  v.  Goldsborough, 
44  Ind.  490.  Ky. — Lipscomb  v.  Grubbs, 
3  Bibb  392.  Ohio. — Longworth  v. 
Sturges,  2  Ohio  St.  104. 

84.  First  Nat.  Bank  v.  First  Nat. 
Bank,  76  Ind.  561,  40  Am.  Rep.  261; 
Booher  v.  Goldsborough,  44  Ind.  490; 
Fleisher  Bros.  v.  Hinde,  122  Mo.  App. 
218,  99  S.  W.  25. 

As  to  scope  of  rehearing,  see  infra, 
III,  I,  2. 

85.  Cal.— Welton  v.  Cook,  61  Cal. 
481;  Argenti  v.  San  Francisco,  16  Cal. 
255.  Idaho.— Stack-Gibbs  Lumber  Co 
v.  Cameron  Lumber  Co.,  26  Idaho  649, 
144  Pac.  1121.  la.— Stoke  v.  Converse, 
153  Iowa  274,  133  N.  W.  709,  Ann. 
Cas.  1913E,  270,  38  L.  R.  A.  (N.  S.) 
465;  Peet  v.  Peet,  99  Iowa  314,  68 
N.  W.  705;  Stewart  v.  Stewart,  96  Iowa 
620,  65  N.  W.  976.  Nev.— Eureka 
County  Bank  Habeas  Corpus  Cases,  35 

Nev.   80,  126  Pac.  655,  129  Pac.  308. 
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c.  Vacating  and  Setting  Aside  Order.  —  The  right  of  an  appellate 
court  to  vacate  or  set  aside  its  order  on  an  application  for  rehearing 
would  seem  to  be  governed  by  the  general  rules  elsewhere  treated.*' 
An  order  denying  an  application  for  a  rehearing  made  at  a  preceding 
term  cannot  be  vacated  or  set  aside.*' 

1.  The  Rehearing.  —  1.  Who  May  Be  Heard.  —  All  persons  in- 
terested in  maintaining  the  original  judgment  may  be  heard  in  its 
support,  but  only  the  applicant  will  be  heard  in  opposition  thereto.** 

2.  Scope  and  Conduct.  —  On  a  rehearing  the  court  will  only  con- 
sider whether  or  not  there  is  error  in  its  former  decision  with  refer- 
ence to  the  record  as  it  was  presented  at  the  original  hearing  ;*°  not 
whether  its  judgment  is  correct  on  a  record  subsequently  attempted  to 
be  made,^"  except  where  the  court  has  permitted  an  imperfection  in 


Va. — Summers  v.  Darne,  31  Gr.att.   (72 
Va.)   791. 

[a]  Where  a  restricted  rehearing 
has  been  granted,  opening  for  reeon- 
Sii^eration  only  certain  designated 
points,  other  points  not  embraced  with- 
in those  as  to  which  the  rehearing  was 
granted  will  continue  to  stand  and  be 
decisive.  Levy  v.  Levy,  117  La.  779, 
42  So.   267.     Compar-e  infra,  III,  I,  2. 

86.  See  15  Standard  Proc.  151,  et 
seq.,  153;  19  Standard  Pboc.  348. 

87.  111. — Coates  v.  Cunningham,  100 
111.  463.  Ky.— Prather  v.  Phelps,  5  Ky. 
L.  Eep.  764.  Mo. — Gratiot  v.  Missouri 
Pac.  Ey.  Co.,  116  Mo.  450,  21  S.  W. 
1094,  16  L.  E.  A.  189. 

See  15  Standard  Pboc.  186,  et  seq.; 
19  Standard  Pboc.  348. 

88.  Summerlin  v.  Reeves,  29  Tex. 
85. 

That  co-parties  must  join  in  appli- 
cations for  rehearing  because  it  will 
not  be  considered  as  having  been  made 
on  behalf  of  any  but  those  joined 
therein,  see  supra,  III,  E. 

89.  Colo. — Luthe  v.  Luthe,  12  Colo. 
421,  429,  21  Pac.  467.  111.— Boynton  v. 
Champlin,  40  111.  63.  Ind. — Aetna  L. 
Ins.  Co.  V.  Stryker,  38  Ind.  App.  312, 
73  N.  E.  953,  76  N.  E.  822,  78  N.  E. 
245.  la. — Towa  City  v.  Johnston,  99  Iowa 
513,  68  N.  W.  815;  McDermott  v.  Iowa 
Falls   &   8.    C.   Ey.    Co.,   85   Iowa   180,. 

'  52  N.  W.  181 ;  Parsons  v.  Parsons,  66 
Iowa  754,  21  N.  W.  570,  24  N.  W. 
564;  Nixon  v.  Downey,  49  Iowa  166; 
Simplot  V.  Dubuque,  49  Iowa  630.  Ky. 
Martin  v.  Eoyse,  21  Ky.  L.  Eep.  1353, 
54  S.  W.  177.  La. — Maritche  v.  Board 
of  Liquidation,  33  La.  Ann.  588.  Md. 
State  V.  Cowen,  36  Atl.  434.  Mich. 
Vanneter  v.  Crossman,  39  Mich.  610. 
Mo. — Mason  v.  Pennington,  53  Mo.  App. 


118;  Green  v.  Oastello,  35  Mo.  App. 
127.  Neb.— Morrill  v.  Taylor,  6  Neb. 
236.  N.  Y.— New  York  Cable  Co.  v. 
New  York,  104  N.  Y.  1,  10  N.  E. 
332.  S.  0. — Simpson  v.  South  Carolina 
Mut.  Ins.  Co.,  59  S.  C.  195,  37  S.  B. 
]8,  225.  S.  Ji.—In  re  Seydel's  Est.,  14 
S.  D.  115,  84  N.  W.  397.  Tenn.— Clar- 
iday  v.  Eeed,  53  S.  W.  302.  Tex. 
Maverick  v,  Eouth,  7  Tex.  Civ.  App. 
669,  23  S.  W.  596,  26  S.  W.  1008. 
Wis.— Smith  v.  Putnam,  107  Wis.  155, 
82  N.  W.  1077,  83  N.  W.  288;  Kalck- 
hoff  V.  Zoehrlaut,  43  Wis.   373. 

[a]  The  reason  is  that  a  contrary 
course  "would  be  an  exercise  of  orig- 
inal jurisdiction  on  the  new  state  of 
facts  presented,  and  not  a  review  of 
the  actual  determination  of  the  court 
below."  New  York  Cable  Co.  v.  Mayor, 
etc.  of  New  York,  104  N.  Y.  1,  10 
N.  E.  332. 

[b]  A  stipulation  of  the  parties  will 
not  avail  to  bring  before  the  court 
a  matter  not  in  the  original  record. 
Green  v.  Castello,  35  Mo.  App.  127. 

90.  Colo. — Clipper  Min.  Co.  v.  Eli 
Min.  &  Land  Co.,  29  Colo.  377,  68  Pac. 
286,  93  Am.  St.  Eep.  89,  64  L.  E.  A. 
209.  la. — Iowa  City  v.  Johnson,  99 
Iowa  513,  68  N.  W.  815;  McDermott 
V.  Iowa  Falls  &  S.  0.  E.  Co.,  85  Iowa 
180,  52  N.  W.  181;  Nixon  v.  Downey, 
49  Iowa  166;  Simplot  v.  Dubuque,'  49 
Iowa  630.  Ky. — Cummins  v.  Miller,  7 
Ky.  L.  Eep.  830.  Mo. — Mason  v.  Pen- 
nington, 53  Mo.  App.  118;  Green  v. 
Castello,  35  Mo.  App.  127.  Compare, 
Fleisher  Bros.  v.  Hinde,  122  Mo.  App. 
218,  99  S.  W.  25,  where  a  new  and 
corrected  abstract  was  permitted  to  be 
filed,  the  court  saying  that  the  re- 
hearing having  been  granted,  the  cause 
was  before  them  de  novo  and  that  an 
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the  record  to  be  eorreeted.^"^  Thus  it  will  not  on  rehearing  review  any 
question  which' necessitates  a  review  of  evidence  not  in  the  abstract,'' 
nor  will  it  consider  affidavits  which  were  not  in  the  record  at  the  time 
of  the  former  hearihg.^^  If  a  rehearing  was  granted  generally  and 
without  restriction,  the  entire  matter  is  again  before  the  court,**  sub- 
ject to  the  general  qualification  that  only  such  questions  as  were 
previously  raised  will  be  considered  on  a  rehearing.*"    Thus,  a  party 


amended  abstract  might  be  filed.    N.  Y. 
Wright  V.  Terry,  24  Hun  228. 

91.  See  supra,  III,  D,  14,  and  Doty 
V.  Trustees  of  Berea  College,  12  Ky. 
L.  Eep.  964,  15  S.  W.  1063,  16  S.  W. 
268,  where  tie  ease  had  been  reversed 
on  the  sole  ground  that  one  of  the  parties 
had  not  been  summoned  below.  The 
appellee,  who  had  filed  his  'brief  first,- 
aaked  that  a  rehearing  be  granted  him, 
alleging  that  he  did  not  know  such 
question  would  be  raised;  that,  as  a 
matter  of  fact,  the  party  in  question 
had  been  summoned;  that  this  did  not 
appear  in  the  record  on  appeal  be- 
cause the  transcript  filed  by  the  ap- 
pellant was  imperfect  in  that  respect. 
The  application  was  granted  and  he 
was  permitted  to  show  these  facts  on 
rehearing. 

92.  Parsons  v.  Parsons,  66  Iowa  754, 
21  N.  W.  570,  24  N.  W.  564. 

93.  m. — Boynton  v.  Champlin,  40 
111.  63.  Mich..^Patnode  v.  Darveau, 
112  Mich.  127,  70  N.  W.  43'9,  71  N.  W. 
1095;  Vanneter  v.  Grossman,  39  Mich. 
610.  S.  H.—In  re  Seydel's  Est.,  14 
S.  D.  115,  84  N.  W.  397.  Tex.— Mave- 
rick V.  Eouth,  7  Tex.  Civ.  App.  669, 
23  S.  W.  596,  26  S.  "W.  1008.  Wis. 
Weld  V.  Johnson  Mfg.  Co.,  84  Wis. 
537,  54  N.  W.  335,  998. 

But  see  supra,  III,  H,  3;  III,  H, 
9,  a. 

94.  Ariz. — Kroeger  v.  Twin  Buttes 
E.  Co.,  14  Ariz.  269,  127  Pac.  735,  Ann. 
Cas.  1914A,  1289.  Idaho.— Olympia 
Min.  Co.  V.  Kerns,  13  Idaho  514,  91 
Pac.  92.  111. — Colesar  v.  Star  Coal  Co., 
255  HI.  532,  99  N.  B.  709.  Ind.— Gil- 
bert v.  Southern  Ind.  Coal  &  I.  Co., 
62  Ind.  522;  Booher  v.  Goldsborough, 
44  Ind.  490.  Kan. — Fish  v.  !^oorman, 
85  Kan.  237,  116  Pac.  898.  Mo. 
Fleisher  Bros.  v.  Hinde,  122  Mo.  App. 
218,  99  S.  W.  25.  See  also  Linahan 
V.  Barley,  124  Mo.  560,  28  S.  W.  84, 
where  the  court  say:  "When  a  re- 
hearing is  granted  in  this  court,  the 
parties  are  entitled  to  deal  with  the 
cause    upon    the    record    as    it    stands 
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when  it  is  finally  submitted  for  de- 
cision; at  least  so  far  as  concerns  the 
question  considered  in  this  opinion." 
Neb. — Palmer  v.  Mizner,  70  Neb.  200, 
97  N.   W.  334. 

See  supra.  III,  H,  9,  b. 

[a]  Questions  Improperly  Consid- 
ered at  First  Hearing. — The  fact  that 
the  court  on  the  first  hearing  on  an 
appeal  from  an  order  denying  a  motion 
for  new  trial,  considered  questions 
which  could  only  legally  have  been 
raised  on  an  appeal-  from  the  judg- 
ment, does  not  prevent  respondent  from 
objecting  to  their  reconsideration  on 
the  hearing,  since  the  objection  is 
jurisdictional.  Sharp  v.  Bowie,  142 
Cal.  462,  76  Pac.  62. 

95.  U.  S. — ^Withrow  Lumber  Co.  v. 
Glasgow  Inv.  Co.,  106  Ped.  363,  45  C. 
C.  A.  321;  Maxwell  Land  Grant  Case, 
122  U.  S.  365,  7  Sup.  Ct.  1271,  30  L. 
ed.  1211.  Ala.. — Thompson  v.  Strong, 
74  So.  34;  State  v.  Kidd,  125  Ala.  413, 
28  So.  480.  Ark.— Blank  v.  Huddleston, 
93  Ark.  298,  124  S.  W.  786;  Kansas 
City  Southern  Ey.  Co.  v.  Henrie,  87 
Ark.  443,  112  S.  W.  967;  Stuckey  v. 
Lockard,  87  Ark.  232,  112  S.  W.  747. 
Cal. — Hellman  v.  Shoulters,  114  Cal. 
13.6,  44  Pac.  915,  45  Pac.  1057;  San 
Francisco  v.  Pacific  Bank,  89  Cal.  23, 
26  Pac.  615;  Kellogg  v.  Cochran,  87 
Cal.  192,  200,  25  Pac.  677,  12  L.  E. 
A.  104;  People  v.  Northey,  77  Cal.  618, 
635,  19  Pac.  865,  20  Pac.  129;  Payne 
V.  Treadwell,  16  Cal.  220.  Colo.— Meek- 
er V.  Post  Print.  &  Pub.  Co.,  55  Colo. 
355,  135  Pac.  457,  Ann.  Cas.  1915A, 
126;  Melcher  v.  Beeler,  48  Colo.  233, 
248,  110  Pac.  181,  139  Am.  St.  Eep. 
273;  Hireen  v.  English  L.  Co.,  46  Colo. 
216,  104  Pac.  84;  Union  Pac.  E.  Co. 
V.  Colo.  Postal  Tel.  Cable  Co.,  30  Colo. 
133,  69  Pac.  564,  97  Am.  St.  Eep.  106; 
Durango  v.  Chapman,  27  Colo.  169,  60 
Pac.  635;  Nix  v.  Miller,  26  Colo.  203, 
57  Pac.  1084;  Orman  v.  Eyan,  25 
Colo.  383,  55  Pac.  168;  Harrington  v. 
Anderson,  23  Colo.  App.  415,  130  Pac. 
616.     Ga.— Aiken  v.  Wallace,  134  Ga. 
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will  not  be  allowed  to  change  the  theory  or  ground  of  his  action  or 


873,  68  S.  E.  937.  111.— Supreme  Hive, 
L.,  M.  W.  V.  Harrington,  227  111.  511, 
81  N.  E.  533;  Matthews  v.  Granger, 
196  111.  164,  63  N.  E.  658;  Kepublio 
Life  Ins.  Co.  v.  Swigert,  135  111.  150, 
25  N.  E.  680,  12  L.  R.  A.  328;  West 
Chicago  Park  Comrs.  v.  Kincade,  64 
111,  App.  113;  Aetna  Iron  Wks.  ■;;. 
Owen,  62  111.  App.  603  {affirmed,  164 
111.  181);  Hime  v.  Klasey,  9  111.  App. 
190.  Ind. — Zintsmaster  v.  Aiken,  173 
Ind.  269,  88  N.  E.  509,  90  N.  E.  82; 
Pomeroy  v.  Wimer,  167  Ind.  440,  78 
N.  E.  233,  79  N.  E.  446;  Evansville 
V.  Senhenn,  151  Ind.  42,  47  N.  E.  634, 
51  N.  E.  88,  68  Am.  St.  Kep.  218,  41 
L.  E.  A.  728;-  State  v.  Halter,  149  Ind. 
292,  47  N.  E.  665,  49  N.  E.  7;  Stotsen- 
burg  V.  Eordiee,  142  Ind.  490,  41  N.  E. 
313,  810;  Manor  v.  Jay,  137  Ind.  367, 
34  N.  E.  959,  36  N.  E.  1101;  Jones  v. 
Castor,  96  Ind.  307;  McKeruan  v.  Esta- 
hrook  (Ind.  App.),  117  N.  E.  260; 
Vermillion  v.  First  Nat.  Bank,  59  Ind. 
App.  35,  105  N.  E.  530,  108  N.  E. 
370;  Evansville,  etc.  Co.  v.  Freeman, 
57  Ind.  App.  576,  105  N.  E.  258,  107 
N.  E.  27;  Aetna  Life  Ins.  Co.  v. 
Stryker,  38  Ind.  App.  312,  73  N.  E. 
953,  76  N.  E.  822,  78  N.  E.  245;  Lake 
Erie  &  W.  E.  Co.  v.  Griffin,  25  Ind. 
App.  138,  53  N.  E.  1042,  57  N.  E. 
722.  la. — West  Branch  State  Bank  v. 
Haines,  135  Iowa  313,  112  N.  W.  552; 
Cloud  V.  Malvin,  108  Iowa  52,  75  N. 
W.  645,  78  N.  "W.  791,  45  L.  E.  A. 
209;  Tuhhesing  v.  Burlington,  68  Iowa 
691,  24  N.  W.  514,  28  N.  W.  19.  Kan. 
Blair  v.  McQuary,  100  Kan.  203,  162 
Pac.  1173,  364  Pao.  262;  Beeler  v.  Sims, 
93  Kan.  213,  144  Pac.  237.  Ky.— Grigs- 
by  V.  Barr,  14  Bush  330.  La. — Steph- 
ens V.  Duekett,  111  La.  979,  36  So. 
89;  Stark  v.  Burke,  9  La.  Ann.  344; 
Garland  v.  Holmes,  1  La.  Ann.  405; 
Murdock  v.  Gurley,  5  Eob.  467.  Minn. 
Minneapolis  Trust  Co.  v.  Eastman,  47 
Minn.  301,  50  N.  W.  82,  930.  Miss. 
Union  &  Planters'  Bank  v.  Allen,  77 
Miss.  442,  27  So.  631.  Mo.— Phippin  v. 
Missouri  Pac.  R.  Co.,  196  Mo.  321,  93 
8.  W.  410;  Butterfield  v.  Butterfield, 
195  Mo.  App.  37,  187  S.  W.  295,  197 
S.  W.  374;  Sharp  v.  Quiney,  O.  &  K. 
C.  Ey.  Co.,  139  Mo.  App.  525,  123  S. 
W.  507.  Neb. — Palmer  v.  Mizner,  70 
Neb.  200,  97  N.  W.  334.  KTev.— Kir- 
man  V.  Johnson,  30  Nev.  146,  93  Pac. 
500,  96  Pae,  1057;  Brandon  v,  West, 


29  Nev.  135,  85  Pac.  449,  88  Pae. 
140;  Powell  V.  Nevada,  C.  &  O.  Ey., 
28  Nev.  305,  82  Pac.  96;  Beck  v. 
Thompson,  22  Nev.  419,  41  Pac.  1. 
N.  M. — Loretto  Literary  &  B.  Soc.  v. 
Garcia,  18  N.  M.  318,  136  Pac.  858. 
N.  Y.— Vroom  v.  TUly,  185  N.  Y.  553, 
77  N.  B.  1017.  Ore. — Herring-Marvin 
Co.  V.  Smith,  43  Ore.  315,  72  Pac.  704, 
73  Pac.  340.  S.  C. — Chamberlain  v. 
Northeastern  E.  Co.,  41  S.  C.  399,  19 
S.  B.  743,  996,  25  L.  R.  A.  139,  14 
Am.  St.  Eep.  717.  Tex.— Wood  v. 
State,  67  Tex.  Crim.  609,  150  S,  W. 
194;  Wilson  v.  State.  52  Tex.  Crim. 
173,  105  S.  W.  1026.  Wash.— Pierce  v. 
Seattle  Elec.  Co.,  83  Wash.  141,  145 
Pac.  228. 

New  questions  or  contentions  as 
grounds  for  rehearing,  see  supra,  III, 
D,  2;  III,  H,  2,  a. 

[a]  When  the  relief  sought  is  in- 
consistent with  that  demanded  below, 
the  fact  presents  an  additional  reason 
for  adhering  to  the  original  rule.  Oubre 
V.  Donaldsonville,  33  La.  Ann.  386, 
392. 

[b]  A  constitutional  question  may 
not  be  brought  into  a  case  for  the 
first  time  on  a  rehearing.  Ala. — State 
€X  rel.  Sigsbee  v.  Birmingham,  160  Ala. 
196,  48  So.  843.  Colo.— Clipper  Min. 
Co.  V.  Eli  Min.  &  L.  Co.,  29  Colo.  377, 
68  Pac.  286,  93  Am.  St.  Eep.  89,  64 
L.  E.  A.  209.  Ind. — Skelton  v.  State, 
173  Ind.  462,  89  N.  E.  860,  90  N.  E. 
897.  Contra,  State  v.  Bickford,  28  N. 
D.  36,  147  N.  W.  407,  Ann.  Cas.  1916D, 
140. 

[c]  A  certificate  that  a  federal 
question  has  been  presented,  so  that  it 
may  b^  reviewed  upon  writ  of  error 
from  the  supreme  court  of  the  United 
States,  will  not  be  made  where  such 
question  was  first  presented  on  a  re- 
hearing. Lamar  Canal  Co.  v.  Amity 
Land  &  Irr.  Co.,  26  Colo.  370,  58  Pac. 
600,  77  Am.  St.  Eep.  261;  Martin  v. 
Cole,  38  Iowa  141. 

[d]  A  jurisdietional  question  such 
as  the  failure  of  the  appeal  bond  to. 
run  to  one  of  the  appellees  may  be 
raised  for  the  first  time  on  rehearing. 
Walter  Box  Co.  v.  Blackburn  (Tex. 
Civ.  App.),  157  S.  W.  220.  As  to 
waiver  of  jurisdictional  question  see 
supra,  III,  D,  2,  and  17  Standard  Peoc. 
698. 

In  criminal  cases,  see  supra,  III,  D, 
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defense.®*  If  the  rehearing  was  granted  only  as  to  a  particular  part 
of  the  ease,  no  other  part  may  be  examined  on  the  rehearing."  _  The 
effect  of  a  retroactive  statute  is  discussed  elsewhere  in  this  article.*' 
3.  Determination  and  Relief.  —  The  judginent  on  rehearing  must 
be  limited  to  an  affirmance  or  reversal  of  the  judgment  appealed  from, 
or  to  a  modification  thereof  based  upon  matters  contained  in  the 
record.^®  The  hearing  is  had,  with  reference  to  the  judgment  of  the 
trial  court  and  without  reference  to  what  the  former  opinion  on  ap- 
peal was,  i.  e.,  the  question  is  not  whether  the  former  opinion  on  ap- 
peal shall  be  adhered  to,  but  whether  the  judgment  below  shall  be 
affirmed.^  Should  the  relief  originally  granted  conflict  with  the  de- 
cision on  rehearing,  the  latter  will  prevail.^  The  party  recovering 
judgment  in  the  court  below  has  the  same  right  upon  rehearing  as 
upon  the  first  hearing,  to  confess  error  and  remit  a  part  of  the  judg- 
ment,* and  so  the  court  may  affirm  the  judgment  and  at  the  same 


2,  and  eriminal  cases  throughout  this 
note. 

[a]  That  there  was  no  sentence  or 
judgment  below  may  be  considered 
though  not  previously  called  to  the 
court's  attention.  State  v.  Holland, 
160  Mo.  667,  61  S.  W.  620.  See  also 
State, «.  Hesterly,  178  Mo.  43,  76  S. 
W.  985. 

[b]  A  "manifest"  error,  it  has 
been  ,  held,  may  be  corrected  even 
though  it  might  have  been,  but  was 
not,  raised  on  the  original  argument. 
&roth  V.  Kersting,  23  Colo.  213,  47  Pac. 
393;  Hodgin  v.  People's  Nat.  Bank, 
125   N.  C.   503,   34  S.  E.  709,   712. 

96.  Kan. — Eoseman  v.  Nienaber,  100 
Kan.  174,  166  Pa'c.  491;  Blair  v.  Mc- 
Quary,  100  Kan.  203,  162  Pac.  IT73, 
164  Pae.  262.  Ore. — State  v.  Good- 
ager,  56  Ore.  198,  106  Pac.  638,  108 
Pac.  185.  Tex. — Union  Pac.  Ey.  Co. 
V.  Miller  (Tex.  Civ.  App.),  192  S.  "W. 
358. 

[a]  'Compare  Einehart  v.  Bowen,  44 
Ind.  358,  where  it  is  held  that  when 
a  rehearing  has  been  granted  gen- 
erally, it  is  competent  for  parties  to 
assume  new  positions  with  reference 
to  the  record  or  the  legal  points  aris- 
ing upon  it. 

[b]  Eule  not  applicable  to  criminal 
case,  hence  state  not  estopped  to  urge 
on  rehearing  that  a  point  was  not  raised 
below,  although  it  had  previously 
argued  the  question  as  properly  raised. 
Trent  v.  State  (Ala.  App.),  73  So. 
834. 

97.  Ind. — ^Booher  v.  Goldsborough,  44 
Ind.  490.     La. — Hopkins  v.  Laplace,  14 
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La.  145.     N.   C— Weisel  v.  Cobb,  122 
N.  C.  67,  30  S.  E.  312. 

98.  See  supra,  III,  D,  13. 

99.  Luthe  v.  Luthe,  12  Colo.  421, 
429,  21  Pac.  467. 

That  the  record  on  appeal  marks  the 
limit  of  the  court's  deliberations,  see 
supra,  III,  I,  2. 

1.  Eichards  v.  Burden,  59  Iowa  723, 
7  ST.  W.  17,  13  N.  W.  90. 

[a]  When  the  court  is  eoiually  di- 
vided, therefore,  the  judgment  of  the 
court  below  will  stand  affirmed  by 
operation  of  law  even  though  the  ap- 
pellate court's  former  opinion  was  that 
it  should  be  reversed.  Eichards  v. 
Burden,  59  Iowa  723,  7  N.  W.  17,  13 
N.  W.  90. 

2.  Welton  v.  Cook,  61  Cal.  481. 

3.  Hyde  v.  Minneapolis  Lumb.  Co., 
53  Iowa  243,  1  N.  W.  740,  5  N.  W. 
126.  Compare  Eichards  v.  Burden,  59 
Iowa  723,  755,  7  N.  W.  17,  13  N.  W. 
90,  where  the  court  say:  "The  final 
submission  known  to  the  law  of  this 
state  is  that  upon  rehearing,  when  the 
submission  is  made,  the  pivotal  ques- 
tion is  not  what  has  been  theretofore 
decided,  but  what  decision  shall  be 
made." 

[a]  The  rule  which  precludes  con- 
sideration of  matter  not  in  the  original 
record  on  appeal  (see  supra^  III,  I, 
2),  is  not  violated  when  the  party  is 
permitted  to  remit  a  part  of  the  judg- 
ment. Hyde  v.  Minneapolis  Lumb.  Co., 
53  Iowa  243,  1  N.  W.  740,  5  N.  W. 
126. 

As  to  remission  of  damages  gen- 
erally, see  the  title  "Remission  of  Dam- 
ages, ' ' 
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time  order  a  part  thereof  remitted.* 

J.  CosTS.^  —  If  the  application  is  made  at  a  time  when,  by  lapse 
of  time,  the  court  has  lost  jurisdiction  of  the  case,  no  award  of  costs 
may  be  made  upon  denying  the  application,"  otherwise  the  costs  are 
discretionary.'  In  some  jurisdictions  the  costs  for  the  brief  are  al- 
lowed as  of  course  to  the  successful  party.* 

K.  Successive  Applications.  —  The  general  rule  is  that  the  court 
will  not  consider  more  than  one  application  for  a  rehearing  by  the 
same  party.^  But  this  is  true  only  when  the  former  application  was 
denied;^"  if  the  former  application  was  granted  and  the  cause  was 
again  considered  and  decided,  it  is  no  bar  to  another  application  for 
a  rehearing,^^  particularly  if  the  first  rehearing  was  on  the  applica- 
tion of  the  other  party.^^  Only  such  questions,  however,  as  were 
presented  on  the  first  rehearing  may  be  reached  on  a  second  re- 
hearing.^^ 

IV.  IN  EQUITY."  —  A.  Nature  and  Puepose.  —  The  purpose 
of  a  rehearing  in  equity  is  to  save  the  necessity  of  an  appeaP^  and  to 
correct  material  or  substantial,  as  contradistinguished  from  formal  or 
clerical,  errors  in  a  decree.^® 


4.  Hyde  v.  Minneapolis  Lumb.  Co., 
53  Iowa  243,  1  N.  W.  740,  5  N.  W. 
126. 

5.  See  generally  the  title  "Costs." 

6.  Pierce  v.  Kelly,  39  Wis.  568. 

7.  Brown  v.  Brown,  64  Mich.  82,  82 
N,  W.  663. 

8.  Emery  v.  Ealeigh  &  G.  E.  Co.,  105 
N.  C.  44,  45,  11  S.  E.  162. 

9.  U.  S. — Williams  v.  Conger,  131 
IT.  S.  390,  9  Sup.  Ct.  793,  33  L.  ed. 
201.  Fla. — Merchants'  Nat.  Bank  v. 
Grunthal,  39  Fla.  388,  22  So.  685.  HI. 
Leathe  v.  Thomas,  233  111.  430,  84  N.  E. 
481;  Peabody  Coal  Co.  v.  Northwestern 
El.  E.  Co.,  230  111.  214,  82  N.  B.  573; 
City  of  Chicago  v.  Jackson,  196  III. 
496,  63  N.  E.  1013;  People  ex  rel.  Earle 
V.  Circuit  Court  of  Cook  County, ,  169 
111.  201,  48  N.  E.  717;  Brant  v.  Gallup, 
117  111.  640,  7  N.  E.  63;  Smith  v.  Den- 
niaon,  101  III.  657.  Ind. — Crawfords- 
ville  V.  Johnson,  51  Ind.  397;  Marion 
Light,  etc.  Co.  v.  Vermillion,  51  Ind. 
App.  677,  99  N.  E.  55,  100  N.  E.  100. 
La. — State  ex  rcl.  Wentz  v.  Willson,  37 
La.  Ann.  727.  Mich. — Bope  v,  Ferris, 
77  Mich.  299,  43  N.  W.  874.  Nev. 
Brandon  v.  West,  29  Nev.  135,  85  Pac. 
449,  88  Pac.  140;  French  v.  Strong,  4 
Nev.  87.  N.  C. — Nelson  v.  Hunter,  145 
N.  C.  334,  59  S.  E.  116. 

fa]  In  Louisiana  a  court  rule  pro- 
vides that  a  second  rehearing  shall 
not  be  granted  "unless  matters  are 
decided  which  had  not  been  previously 


considered,  and  reserve  made  for  a  re- 
hearing." Westerfield  v.  Levis,  43  La. 
Ann.  63,  9  So.  52;  Levert  v.  Berthelot, 
127  La.  1004,  54  So.  329;  Succession 
of  Morere,  117  La.  543,  42  So,  132; 
State  ex  rel.  Wentz  v.  Willson,  37  La. 
Ann.  727. 

[b]  When  a  rehearing  has  been  dis- 
missed for  want  of  jurisdiction  the 
court  may,  upon  a  subsequent  sugges- 
tion that  the  facts  are  such  that  in 
truth  it  had, jurisdiction,  set  aside  the 
order  of  dismissal,  and  proceed  to  de- 
termine the  rehearing  on  its  merits. 
Flash,  Lewis  &  Co.  v.  Schwabacker  & 
Co.,  32  La.  Ann.  356,  361. 

10.  Fallass  v.   Pierce,   30   Wis.   443. 

11.  N.  C. — Nelson  v.  Hunter,  145 
N.  C.  334,  59  S.  E.  116.  Tex.— Gregory 
V.  Webb,  40  Tex.  Civ.  App.  360,  89 
8.  W.  1109.  Wis.— Fallass  v.  Pierce, 
30   Wis.   443. 

12.  Brant  v.  Gallup,  117  111.  640,  7 
N.  E.  63. 

13.  Crawfordsville  v.  Johnson,  51 
Ind.  397. 

14.  New  trial  in  equity,  see  20 
Standard  Peoc.  405;  14  Standard  Proc. 
540. 

15.  Fennimore  v.  Rahow,  1  Del.  Ch. 
88. 

16.  Fla. — Pinlayson  v.  Lipscomb,  15 
Fla.  558.  111. — Hawking  v.  Taber,  47 
111.  459.  la. — McGregor  v.  Gardner,  16 
Iowa  538.  N.  Y. — Bay  v.  Connor,  3 
Edw.  Ch.  478.  N.  C— Long  v.  Cole,  66 
N,  C.  381. 
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Although  some  of  the  rules  applying  here,-  as,  for  instance,  those 
rules  which  regulate  the  nature  and  quality  of  newly  discovered 
evidence  which  will  authorize  a  rehearing,^'  are  the  same  as  in  a 
bill  of  review,^'  these  two  remedies  are  widely  different  in  their 
scope  and  operation,  as  is  fully  pointed  out  in  another  part  of  this 
work." 

B.  PowEE  To  Grant.  —  There  is  no  doubt  as  to  the  power  of  a 
court  of  equity,  in  a  proper  case,  to  grant  a  rehearing^"  at  any  time 
during  the  term  at  which  the  decree  was  rendered.^^  It  is  equally 
well  established  that  this  power  does  not  exist  at  a  subsequent  term.^^ 
An  appellate  court  cannot  entertain  a  petition  for  rehearing  as  to  a 
decree  of  a  court  of  original  jurisdiction.^' 

C.  Discretion  in  Allowance.  —  1.  Generally.  —  It  is  difficult 
to  define  the  precise  limits  of  the  duty  of  the  courts  in  passing  upon 
a  petition  for  a  rehearing.^*  It  is,  however,  generally  recognized  that 
granting  a  rehearing  is  a  matter  of  discretion  with  the  court  5^"  that 

17.  Trevelyan's  Admr.  v.  Lofft,  83 
Va.  141,  1  S.  E.  901;  Armstead  v. 
BaUey,  83  Va.  242,  2  S.  E.  38. 

18.  Trevelyan's  Admr.  v.  LoflEt,  83 
Va.  141,  1  S.  E.  901. 

19.  See  4  Standard  Pboc.  414,  et 
seq. 

20.  111.— Lutt  V.  Grimont,  17  III. 
App.  308.  Md. — Hughes  v.  Jones,  2 
Md.  Ch.  289,  Tenn.— Taylor  v.  Boyd, 
6  Heisk.  611. 

21.  U.  S. — Henderson  v.  Carbondale 
Coal  &  Coke  Co.,  140  U.  S.  25,  11 
Sup.  Ct.  691,  35  L.  ed.  332;  Tilton  v. 
Barrel,  9  Sawy.  84,  17  Eed.  59.  Cal. 
Gronfier,  Jenne  &  Co.  v.  Minturn,  5 
Cal.  492.  111.— Prink  v.  King,  4  111. 
144.  Miss. — Pattison  v.  Josselyn,  43 
Mias.  373.  W.  Va. — Mathews  v.  Tyree, 
53  W.  Va.  298,  44  S.  E.  526. 

22.  U.  S. — McGregor  v.  Vermont  L. 
&  T.  Co.,  104  Fed.  709,  44  C.  C.  A. 
146.  Ala. — McQueen  v.  Whetstone,  127 
Ala.  4*7,  30  So.  548;  Ex  parte  Eobin- 
son,  72  Ala.  389.  Ark. — Brady  v.  Ham- 
lett,  33  Ark.  105.  Fla. — Pinlayson  v. 
Lipscomb,  15  Fla.  558.  Ga. — Clements 
V.  Empire  Lumber  Co.,  96  Ga.  319,  22 
S.  E.  987.  m.— Koehler  v.  Ernst 
Tosetti  Brewing  Co.,  101  111.  App.  339. 
Md.— "Williams  v.  Banks,  19  Md.-  524; 
In  re  Toung,  3  Md.  Ch.  461.  Miss. 
Commercial  Bank  v.  Lewis,  13  Smed. 
&  M.  226.  Tenn. — State  v.  Bank  of 
Commerce,  96  Tenn.  591,  36  S.  W.  719. 
Va. — Bank  of  Virginia  v.  Craig,  6 
Leigh  (33  Va.)  399.  W.  Va.— Waldron 
V.  Harvey,  54  W.  Va.  608,  46  S.  E. 
603,  102  Am.  St.  Bep.  959;  Snyder  v. 
Middle  States  Loan,  B.  &  C.  Co.,  52 
W.  Va.  655,  44  S.  E.  250. 

Vol.  XXII 


23.  Simpson  v.  Downs,  5  Eich.  Eq. 
(S.  C.)  421.  , 

[a]  The  reason  is  that  to  entertain 
a  petition  for  rehearing  is  an  assump- 
tion of  original,  rather  than  appellate, 
jurisdiction.  Simpson  v.  Downs,  5  Eich. 
Eq.   (S.  C.)   421. 

24.  Spilmau  v.  Gilpin,  93  Va.  698, 
25  S.  E.  1004. 

25.  TJ.  S. — Eailway  Eegister  Mfg. 
Co.  V.  North  Hudson  Co.  E.  Co.,  26 
Fed.  411;  American  Diamond  Eock- 
Boring  Co.  v.  Sheldon,  1  Fed.  870,  18 
Blatchf.  50;  McMicken  v.  Perin,  18 
How.  507,  15  L.  ed.  504;  Brockett  v. 
Brockett,  2  How.  238,  11  L.  ed.  251. 
Ala. — Dawsey  v.  Culbreth,  75  So.  459; 
Brown  v.  "Weaver,  113  Ala.  228,  20 
So.  964;  Ex  parte  Gresham,  82  AJa. 
359,  2  So.  486.  Alaska. — Juneau  Water 
Co.  V.  Jualpa  Co.,  3  Alaska  382.  HI. 
Lutt  V.  Grimont,  17  111.  App.  308. 
Md.— Zimmer  v.  Miller,  64  Md.  296,  1 
Atl.  858;  "Waring  v.  Turton,  44  Md. 
535;  Hughes  v.  Jones,  2  Md.  Ch.  289. 
Mass. — Winchester  v.  "Winchester,  121 
Mass.  127.  Mich. — Marquette  Lumb. 
Co.  V,  Albee,  196  Mich.  127,  162  N.  "W. 
1005;  Barnes  v.  Kent  Cire.  Judge,  97 
Mich.  212,  56  N.  "W.  599.  Miss.— Hog- 
gatt's  Admr.  v.  Hunt's  Exrs.,  1  "Walk. 
216.  N.  H.— Brooks  v.  Howard,  58 
N.  H.  91.  N.  J. — ^Brumagim  v.  Chew, 
19  N.  J.  Eq.  337;  Townsend  v.  Smith, 
12  N.  J.  Eq.  350,  72  Am.  Dec.  403. 
N.  Y. — Field  v.  SchiefEelin,  7  Johns. 
Ch.  250,  256;  Travis  v.  "Waters,  1  Johns. 
Ch.  48.  R.  I. — Hodges  v.  New  England 
Screw  Co.,  3  E.  I.  9.  Va. — Spilman  v. 
Gilpin,    93    Va.    698,    25    S,    E.    1004; 

"Wooding 's  Exrx.  v.  Bradley's  Exr.,  76 
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it  is  never  a  matter  of  right.^"  This  discretion  is  a  judicial  dis- 
cretion, and  not  one  to  be  exercised  arbitrarily,  either  in  granting  or 
withholding  the  relief  sought^'  to  be  exercised  with  reference  to  all 
the  circumstances  of  the  case.^°  Usually,  this  discretion  should  be 
exercised  liberally  in  favor  of  a  rehearing,^'  indeed,  it  has  been  held 
that  such  applications  should  be  granted  almost  as  a  matter  of  course 
unless  the  application  appears  to  have  been  unreasonably  delayed.'" 

2.  Mandamus.  —  The  court's  action  being  discretionary  it  cannot 
ordinarily  be  controlled  by  mandamus.^^ 

D.  Decrees  Which  May  Be  Corrected  by  Rehearing.  —  Gen- 
erally any  decretal  order  may,  in  an  otherwise  proper  case,  be  cor- 
rected on  a  rehearing.'^  An  interlocutory  decree  may  be  reviewed  in 
this  manner.'^ 

Consent  decrees  are  not  the  proper  subject  of  a  rehearing'*  except 


Va.  614;  Kendrick  v.  Whitney,  28  Gratt. 
(69  Va.)   646. 

[a]  English  Practice  Compared. 
"In  England,  the  granting  of  a  re- 
hearing is  much  a  matter  of  course 
upon  a  certificate  signed  by  two  coun- 
sel. In  this  'state  (New  Jersey)  it  has 
never  been  a  matter  of  course;  but  it 
is  always  granted  when  the  chancellor 
sees  reason  to  apprehend  that  a  mistake 
may  have  been  made  in  the  decision, 
either  in  law  or  fact."  Brumagim  v. 
Chew,  19  N.  J.  Eq.  337,  and,  to  like 
effect,  Lutt  v.  Grimont,  17  111.  App. 
308. 

Of  issue  tried  by  jury,  see  20  Stand- 
ard Pboo.  405;  14  Standard  Peoc.  540. 

26.  Hughes  v.  Jones,  2  Md.  Ch.  289; 
Brumagim  v.  Chew,  19  N.  J.  Eq.  337. 

27.  Spilman  v.  GUpin,  93  Va.  698, 
25  S.  E.   1004. 

28.  Kendrick  v.  Whitney,  28  Gratt. 
(69  Va.)   646. 

29.  Hodges  v.  New  England  Screw 
Co.,  3  E.  I.  9. 

30.  Wilcox  V.  Wilcox,  36  N.   C.  36. 
[a]    Where    these    proceedings    are 

regulated  by  statute  it  has  been  held 
that  when  a  petition  meets  every  re- 
quirement of  the  statute  the  court  has 
no  discretion  but  to  allow  it.  Mc- 
Allister V.  Plant,  49  Miss.  628. 

31.  Ex  parte  Gresham,  82  Ala.  359, 
2  So.  486.  See  the  title®  "Man- 
damus;" "New  Trial." 

32.  Daniel's  Ch.  PI.  &  Pr.  (sixth 
Am.  ed.),  p.  1472. 

[a]  A  rehearing  is  proper  "whether 
the  decree  or  order  is  made  upon  the 
hearing  of  the  cause,  or  of  a  motion 
for  decree,  or  of  a  demurrer  or  plea, 
or  upon  further  consideration,  or  upon 


exceptions.  A  decretal  order  cannot, 
in  fact,  be  discharged  in  any  other 
manner.  .  .  .  The  same  rule,  also,  pre- 
vails where  the  order  is  made  upon 
a  petition."  Daniel's  Ch,  PI.  &  Pr. 
(sixth  Am.  ed.),  p.  1472. 

33.  Purdie  v.  Jones,  32  Gratt.  (73 
Va.)  827;  Hyman,  Moses  &  Co.  V. 
Smith,  10  W.  Va.  298. 

34.  Ala. — Ex  parte  Gresham,  82  Ala. 
359,  2  So.  486.  111.— Armstrong  v. 
Cooper,  11  111.  540.  Mich. — Hodges  v. 
McDufE,  76  Mich.  303,  43  N.  W.  428. 
N.  Y. — Monell  v.  Lawrence,  12  Johns. 
521.  N.  C. — Wilcox  V.  Wilcox,  36  N.  C. 
36.  Tenn. — Jones  v.  Williamson,  5 
Coldw.  371.  Va. — Darraugh  v.  Black- 
ford, 84  Va.  509,  5  S.  E.  542. 

[a]  But  we  do  not  see  why  an  inter- 
locutory order,  subsequently  made  upon 
the  footing  of  that  decree,  although 
rendered  by  consent,  will  prevent  the 
impeaching  of  the  decree  for  error. 
Such  decree  remains,  nevertheless,  the 
decree  of  the  court;  and  until  it  is 
suspended  or  reversed,  must  be  exe- 
cuted either  voluntarily  or  compulsa- 
torily.  Facilities  given  to  its  execu- 
tion, ought  not  to  bar  a  hearing  and 
regular  inquiry  into  the  merits  of  the 
decree  itself."  Wilcox  v.  Wilcox,  36 
N.   C.   36. 

[b]  Fraud  may  be  relieved  against, 
but  "not  by  rehearing,  or  appeal,  but 
by  original  bill."  Monell  v.  Lawrence, 
12  Johns.  (N.  Y.)  521. 

[c]  As  to  a  party  who  did  not  con- 
sent to  the  rendition  of  the  decree  the 
rule  does  not  apply.  Hodges  v.  Me- 
Duff,  76  Mich.  303,  43  N.  W.  428. 

[d]  Where  consent  was  given  by 
counsel    and   not    by    the    party    the 
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in  those  cases  in  which  sufficient  reasons  exist  to  justify  the  setting 
aside  of  the  consent  or  agreement  upon  which  the  decree  was  ren- 
dered,^^  and  some  authorities  declare  that  even  where  such  a  decree 
is  the  result  of  fraud  the  remedy  is  not  by  rehearing  but  by  original 
hiW 

As  to  a  decree  for  costs  only  a  rehearing  may  be  granted,  but  only 
in  exceptional  circumstances. ''' 

E.  Grounds.  —  1.  General  Statement.  —  Stated  in  general  terms, 
the  rule  is  that  a  rehearing  will  only  be  granted  upon  such  grounds 
as  would  authorize  a  new  trial  in  an  action  at  law,''  and  even  then 
only  when  it  appears  likely  that  a  different  conclusion  will  be  reached 
than  at  the  former  hearing.'*  The  ground  urged  must,  too,  have 
existed  when  the  decree  was  pronounced.*"  It  is  a  general  rule  that 
a  rehearing  will  not  be  granted  to  correct  a  decree  in  respect  of  an 
error  or  omission  occasioned  by  the  neglect  of  the  applicant,*^  unless 
a  grave  injustice  would  otherwise  be  done;*^  conversely,  where  it  ap- 
pears that  through  no  fault  of  the  applicant,  the  cause  has  not  been 
laid  before  the  court  in  its  entirety,*'  or  where  it  is  manifest  that 
justice  has  not  been  attained,**  the  rehearing  will  be  granted.  When 
a  question  decisive  of  the  case  has  been  duly  presented  by  counsel 
and  has  been  overlooked  by  the  court,*^  or  where  the  court  has  over- 
looked a  material  fact,**  or  where  the  decision  is  in  conflict  with  an 
express  statute  or  with  a  controlling  decision,*'  a  rehearing  will  also 
be  granted.  Should  it  appear  that  to  reopen  the  case  would  result 
in  an  injury  to  innocent  parties,*'  or  would  be,  for  any  reason,  in- 


party 's  remedy  is  against  counsel  and 
not  by  rehearing.  Coster  v.  Clarke,  3 
Edw.  Oh.  (N.  Y.)  405. 

35.  Ex  parte  Gresham,  82  Ala.  359, 
2  So.  486;  Hodges  v.  MeDufE,  76  Mich. 
303,  43  N.   W.  428. 

36.  Coster  v.  Clarke,  3  Edw.  Ch. 
TN".  Y.)  405;  Monell  v.  Lawrence,  12 
Johns.  (N,  Y.)  521. 

37.  Travis  v.  Waters,  1  Johns.  Ch. 
(N.  Y.)  48. 

38.  Sheeler  v.  Alexander,  211  Fed. 
544;  Bentley  v.  Phelps,  3  Woodb.  &  M. 
403,  3  Fed.  Cas.  No.  1,332. 

G-rounds'  of  new  trial,  see  the  title 
"New  Trial. "- 

39.  Ala. — Ingram  v.  Alabama  Power 
Co.,  75  So.  304.  N.  J.— New  Jersey 
Zinc  Co.  V.  New  Jersey  Pranklinite 
Co.,  14  N.  J.  Eq.  308j  N.  Y.— Land 
V.  Wickham,  1  Paige  256. 

40.  Hurlburd  v.  Preelove,  3  Wis. 
537.  See  also  Daniel's  Ch.  PI.  &  Pr. 
(sixth  Am.  ed.),  p,  1473,  where  it  is 
said  that  "where  .  .  .  the  object  is 
not  to  correct  the  decree,  but  to 
remedy  a  grievance  consequent  upon  it, 
resulting  from  circumstances  ex  post 
facto,  and  not  making  part  of  the  case 
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as  it  originally  stood,  a  rehearing  will 
not  be  permitted;  in  such  a  case,  a 
new  bill  must  be  filed."  See  the  title 
"Bills  to  Impeach  Judgments  and 
Decrees." 

41.  Wilkinson  v.  Kneeland,  125 
Mich.  261,  84  N.  W.  142;  Roelofs  v. 
Wever,  119  Mich.  334,  78  N.  W.  136, 
5  Det.  Leg.  N.  835. 

42.  Wilkinson  v.  Kneeland,  125 
Mich.  201,  84  N.  W.  142. 

43.  Hudson  Co.  v.  No-Name  Hat  Co., 
174  Mich.  109,  140  N.  W.  507  (where 
the  court  uses  the  following  language: 
when  "in  the  furtherance  of  justice, 
and  in  order  to  properly  determine  the 
cause,  it  is  necessary");  Spilman  v. 
Gilpin,  93   Va.   698,  25   S.  E.   1004. 

44.  Wooding 's  Exrx.  v.  Bradley's 
Exr.,  76  Va.  614. 

45.  Eailway  Register  Mfg.  Co.  v. 
North  Hudson  Co.  R.  Co.,  26  Fed.  411. 

46.  Hill  V.  Southern  Ry.  Co.  (Tenn.), 
42  S.  W.  888. 

47.  Railway  Register  Mfg.  Co.'  v. 
North  Hudson  Co.  R.  Co.,  26  Fed.  411. 

48.  Hughes  v,  Jones,  2  Md.  Ch. 
289. 
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expedient,*'  the  court  may,  in  the  exercise  of  its  discretion,^"  deny 
a  rehearing  even  though  the  facts  urged  would,  if  established,  vary 
the  decree."^ 

2.  Newly  Discovered  Evidence.  —  Newly  discovered  evidence  is  a 
ground  for  rehearing,^^  but  it  is  only  new  evidence  which  introduces 
a  new  point  which  has  come  to  light  since  the  trial  which  msiy  be  made 
the  basis  of  a  rehearing.®^  Evidence  which  tends  merely  to  discredit 
or  impeach  an  adverse  witness,  is  insufficient. °*  The  evidence  must, 
moreover,  be  relevant,°°  material,^"  and  admissible;"^  it  must  have  a 
distinct  probative  force,  i.  e.,  it  must  not  be  merely  cumulative."*  and 
must  be  such  as,  if  true,  would  produce  a  different  result  on  another 
hearing."^  It  must  also'  appear  that  the  evidence  is  such  that  it  could 
not,  with  reasonable  diligence,  have  been  produced  at  the  former 
hearing.'" 

3.  Mistake  of  OounseL"  —  Mistakes  of  judgment  as  to  the  pro- 


49.    Hughes    v.    Jones,    2    iMd.    Ch. 
289. 

See  supra,  TV,  0. 

Hughes    V.    Jones,    2    Md.    Ch, 


50. 
51, 
289. 
52. 


Mich. — ^Detroit  Sav.  Bank  t. 
Truesdail,  38  Mich.  430.  N".  H.— Den- 
nett V.  Dennett,  44  N.  H.  531,  84  Am. 
Dee.  97.  S.  C. — Tomlinson  v.  Tomlin- 
Bon,  11  Eich.  Eq.  52.  Va. — Eadford  v. 
Fowlkes,  85  Va.  820,  8  S.  E.  817. 

53.  Eeinherg  v.  Feinberg,  70  N.  J. 
Eq.  420,  62  Atl.  562.  See  generally  the 
title  "New  Trial. '^ 

54.  m. — Columbian  B.  &  L.  Assn. 
V.  Leeds,  128  111.  App.  195.  N.  J. 
Feinberg  v.  Feinberg,  70  N.  J.  Eq.  420, 
62  Atl.  562.  Pa. — Eishel  v.  Grouse,  162 
Pa.  3,  29  Atl.  123. 

55.  Owens  v.  Love,  9  Fla.  325,  334; 
Trevelyan's  Admr.  v.  Lofft,  83  Va.  141, 
1  S.  E.  901. 

56.  XJ.  S. — Sheeler  v,  Alexander,  211 
Fed.  544.  Fla. — Owens  v.  Love,  9  Fla. 
325,  334.  Pa. — Eeeves  ■;;.  Keystone 
Bridge  Co.,  11  Phila.  498,  33  Leg.  Int. 
149,  20  Fed.  Cas.  No.  11,661. 

57.  Dale   v.   Smith,   1   Del.    Ch.    11. 

58.  111. — Columbian  B.  &  L.  Assn. 
V.  Leeds,  128  111.  App.  195.  Mich. 
Charlet  v.  Teakle,  197  Mich.  426,  163 
N.  W.  923;  Marquette  Lumb.  Co.  v. 
Albee,  196  Mich.  127,  162  N.  W.  1005. 
Va.-i— Trevelyan 's  Admr.  «.  Lofft,  83 
Va.  141,  1  S.  E.  901;  Armstead  v. 
Bailey,  83  Va.  242,  2  S.  E.  38.  W.  Va. 
Powell  V.  Batson,   4   W.   Va.   610. 

See  generally  the  title  "New 
Trial,"-  and  also  the  Enct.  op  Ev.,  title 
"Cumulative  Evidence." 

59.  Del.— Dale  v.  Smith,  1  Del.  Ch. 


II.  D.  C. — Eiehards  v.  Meissner,  24 
App.  Cas.  305.  Fla. — Owens  v.  Love, 
9  Fla.  325,  334.  Va.— Trevelyan 'a 
Admr.  v.  Lofft,  83  Va.  141,  1  S.  E, 
901;   Armstead  v.   Bailey,   83   Va.   242, 

2  S.  E.  38,  Wis.— Hurlburd  v.  Free- 
love,  3  Wis.  537.      • 

60.  TJ.  S. — American  Hoist  &  Der. 
Co.  V.  Nancy  Hanks  Hay  Press  &  F. 
Co.,  224  Fed.  524;  Acme  Flexible  Clasp 
Co.  V.  Cary  Mfg.  Co.,  99  Fed.  500 
(affirmed,  101  Fed.  269,  41  C.  0.  A. 
338);  Willimantic  Linen  Co.  v.  Clark 
Thread  Co.,  24  Fed.  799;  Colgate  v. 
Western  Union  Tel.  Co.,  19  Fed.  '828, 
Alaska, — Juneau  Water  Co.  v.  Jualpa 
Co.,  3  Alaska  382.  D.  C. — Eiehards  v. 
Meissner,  24  App.  Cas.  305.  Fla. 
Owens  V.  Love,  9  Fla.  325,  334.  HI. 
Columbian  B.  &  L.  Assn.  v.  Leeds,  128 

III.  App.  195.  la. — Baker  v.  Jamison, 
73  Iowa  698,  36  N.  W.  647.  Me.— Eob- 
inson  v.  Sampson,  26  Me.  11.  IMich. 
Detroit  Sav.  Bank  v.  Truesdail,  38 
Mich.  430.  N.  H.— Dennett  v,  Den- 
nett, 44  N.  H.  531,  84  Am.  Dec.  97. 
Pa. — Eeeves  v.  Keystone  Bridge  Co., 
11  Phila.  498,  33  Leg.  Int.  149,  20 
Fed.  Cas.  No.  11,661.  Tenn.— Kelley  v: 
McKinney,  5  Lea  164;  Mays  v.  Wherry, 

3  Tenn.  Ch.  219.  W.  Va.— White  v. 
Drew,  9  W.  Va.  '695. 

fa]  In  determining  the  question  of 
reasonable  diligence  the  physical  and 
pecuniary  condition  of  the  party,  his 
knowledge  of  the  essential  facts  of 
the  case  and  the  difficulty  of  estab- 
lishing them,  should  all  be  considered. 
Detroit  Sav.  Bank  v.  Truesdail,  38 
Mich.  430. 

61.  See  generally  the  title  "New 
Trial." 
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priety  and  effect  of  evidence,"^  lack  of  attention"  or  capacity,"  or 
wrong  advice"  of  connsel,  are  not  proper  grounds  for  granting  a  re- 
hearing. 

4.  Surprise.'*  —  Surprise,  as  a  ground  for  a  rehearing,  must  be 
something  unexpectedly  arising  under  circumstances  which  the  party 
was  not  reasonably  called  upon  to  anticipate  and  which  ordinary  pru- 
dence and  foresight  could  not  guard  against.*' 

P.  Who  May  Apply.  —  The  general  rule  is  that  only  a  party  to 
the  original  proceeding  may  petition  for  a  rehearing."  It  is,  never- 
theless, recognized  that  a  person  not  a  party  to  the  former  suit,  but 
whose  interest  may  in  some  way  have  been  affected  by  the  proceed- 
ings had  therein,  may  come  in  by  a  petition  to  be  made  a  party,  and 
then  ask  a  rehearing  of  the  former  decree.*' 

Gr.  To  "Whom  Application  Made.  —  The  application  for  rehearing 
should  be  addressed  to  the  judge  who  originally  heard  the  ease.'" 

H.  Time  To  Make  Application.  —  Application  for  a  rehearing  of 
a  final  decree  must  be  made  during  the  term'^  at  which  the  original 


62.  U.  S.— Witters  v.  Sowles,  24 
Blatchf.  359,  31  Ted.  5;  Lockwood  V. 
Cleveland,  20  Fed.  164.  AJa. — Lyon  v. 
Boiling,  14  Ala.  753,  48  Am.  Dec.  122. 
Ky. — Cleland's  Heirs  v.  Gray,  1  Bibb 
88.  Me. — Eobinson  v.  Sampson,  26 
Me.  11.  N.  J. — Patterson  v.  Bead,  43 
N.  J.  Eq.  18,  10  Atl.  807;  Warner  v. 
Warner,  31  N.  J.  Eq.  549. 

63.  Witters  v.  Sowles,  24  Blatchf. 
359,  31  Eed.  5;  Scott  v.  Hore,  1  Hughes 
163,  21  Fed.  Cas.  No.  12,535. 

.    64.    Witters   v.   Sowles,    24   Blatchf. 
359,  31  Fed.  5. 

65.  Warner  v.  Warner,  31  N.  J.  Eq. 
549. 

66.  See  generally  the  title  "New 
Trial." 

67.  Anderson  Land  &  Stock  Co.  v. 
McConnell,  171  Fed.  475;  Columbian  B. 
&  L.  Assn.  V.  Leeds,  128  111.  App. 
195. 

[a]  Surprise  by  unexpected  evidence 
will  not  avail  where  a  continuance  was 
not  asked  unless  there  was  something 
in  the  circumstances  to  prevent  or  ex- 
cuse such  a  course.  Anderson  Land  & 
Stock  Co.  V.  McConnell,  171  Fed.  475. 

68.  III.— Hall  V.  Davis,  44  111.  494. 
N.  0.— Hinton  v.  Hinton,  70  N.  C.  730; 
Thompson  v.  Cox,  53  N.  C.  311.  R.  I. 
In  re  Doyle,  14  E.  I.  55,  where  the 
court  say  that  the  applicant  was  not 
entitled,  "as  of  course"  to  file  such  a 
petition,  Va. — Eoanoke  Nat.  Ba«ik  v. 
Farmers'  Nat.  Bank,  84  Va.  603,  5  S. 
B.  682.  Eng. — Jopp  v,  Wood,  33  Beav. 
372,  55  Eng.  EenTint  411;  Parmiter  v. 
Parmiter,  3  De  G.  P.  &  J.  461,  1  J.  & 
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H.  135,  30  L.  J.  Ch.  508,  3  L.  T.  N. 
S.  799,  8  Wkly,  Eep.  578,  45  Eng.  Ee- 
print  957. 

[a]  The  assignee  of  a  party  may 
not  maintain  a  proceeding  for  a  re- 
hearing. Armstead  v.  Bailey,  83  Va. 
242,  2  S.  E.  38. 

69.  B.  I. — In  re  Doyle,  14  E.  I.  55. 
Va. — Armstead  v.  Bailey,  83  Va.  242, 
2  S,  E.  38.  Eng. — Jopp  v.  Wood,  33 
Beav.  372,  55  Eng.  Eeprint  411. 

Compare  8  Standard  Peoc.  487;  14 
Standard  Peoc.  309,  317. 

70.  U.  S. — Giant  Powder  Co.  v. 
California  Vigorit  Powder  Co.,  6  Sawy. 
527,  5  Fed.  197.  N.  J.— PuUen  v.  Pul- 
len,  41  N.  J,  Eq.  417,  5  Atl.  658.  N.  Y. 
Butler  V.  Lee,  33  How.  Pr.  251,  3  Keyes 
70.  S.  C. — Simpson  v.  Downs,  5  Eieh. 
Eq.  421. 

71.  U.  S. — Bank  of  Lewisbury  v. 
Sheffey,  140  V.  S.  445,  11  Sup.  Ct.  755, 
35  L.  ed.  493;  Eoemer  v.  Simon,  91 
U.  S.  149,  23  L.  ed.  267.  Ala.— Gillespy 
V.  Hollingsworth,  169  Ala.  602,  53  So. 
987.  111.— Delahay  v.  McConnel,  5  111. 
156;  Gardner  v.  I5welling  House  Ins. 
Co.,  44  111.  App.  156.  IVW.- Pfeltz  v. 
Pfeltz,  1  Md.  Ch.  455.  Miss.— Planters ' 
Bank  v.  Neely,  7  How.  Pr,  80,  40  Am. 
Dec.  51.  N.  0. — Simmi^  v.  Thompson, 
16  N.  C.  197.  Tenn. — Dunn  v.  Dunn. 
51  S.  W,  119;  Haywood  v.  Marsh,  6 
Yerg.  69.  Va. — Hodges  v.  Davis,  4 
Hen.  &  M.  (14  Va.)  400.  W.  Va. 
Carper  v.  Hawkins,  8  W.  Va.  291; 
Crim  V.  Davisson,  6  W.  Va.  465.     . 

See  supra,  TV,  B. 

[a]     Compare  Thompson  •».  Goulding, 
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decree  was  rendered,  or  before  the  decree  has  been  enrolled,'^  but 
there  is  no  fixed  limit  to  the  time  within  which  a  rehearing  may  be 
had  as  to  an  interlocutory  decree;  in  such  case  the  matter  is  de- 
termined in  the  discretion  of  the  court  and,  where  the  case  requires, 
a  rehearing  may  be  had  at  any  time  before  final  decree.''^  Statutory 
remedies  by  motion,  which  are  required  to  be  urged  within  a  fixed 
time,  have  been  held  to  be  cumulative  remedies,  and,  accordingly, 
petitions  for  a  rehearing  have  been  entertained  after  such  statutory 
periods  have  elapsed.^* 

I.  Proceedings  To  Obtain.  —  A  petition  for  a  rehearing  is  not 
an  ex  parte  proceeding,'^  and  notice  thereof  must  be  given  the  ad- 
verse party.'* 


5  Allen  (Mass.)  81,  where  the  court 
say:  "The  well  settled  rule  of  chan- 
cery practice  is,  that,  after  a  decree 
has  been  enrolled,  that  is,  after  it 
has  become  matter  of  record,  there  can 
be  no  rehearing,  either  on  motion  or 
petition.  '.  .  .  There  are,  however, 
exceptions  to  this  rule.  Cases  do  not 
com©  within  it  where  some  clerical  er- 
rors, mistakes  in  computation  or  ir- 
regularities in  making  up  the  record 
have  occurred,  or  where  a  final  decree 
has  been  made  on  default  of  a  party 
through  the  negligence  or  mistake  of 
his  solieitor,  or  by  reason  of  want  of 
notice  to  him  of  the  pendency  of  the 
Buit." 

72.  Del. — Cociran  V.  Couper,  2  Del. 
Ch.  27.  Ga. — Coleman  v.  Franklin,  26 
Ga.  368.  N.  J. — ^Brumagim  v.  Chew, 
19  N.  J.  Eq.  337.  S.  C— Simpson  v. 
Downs,  5  Eich.  Eq.  421. 

[a]  The  reason  given  for  this  rule 
is  that  "as  is  stated  in  the  case  of 
Ogilvie  V.  Heme,  13  Ves.  Jr.  E.  564, 
the  decrees  of  the  court  would  be  con- 
tradictory, which  would  breed  the  ut- 
most confusion," 

[b]  "The  .  .  .  remedy  .  .  .in 
such  ease  is  by  a  bill  to  set  aside 
the  decree  for  fraud,  ...  or  a  bill 
of  review.  ..."  Cochran  v.  Couper, 
2  Del.  Ch.  27.  See  4  Standard  Pkoc. 
416,  et  seq. 

[c]  If  the  decree  has  been  entered 
but  not  signed,  it  may  be  reconsid- 
ered on  petition  to  rehear,  or  on  a 
supplemental  bill  in  the  nature  of  a 
bill  of  revivor.  Cochran  v.  Couper,  2 
Del.  Ch.  27. 

73.  Kendrick  v.  Whitney,  28  Gratt. 
(69  Va.)  646,  where  the  court  say: 
"Cases  may  be  found  in  which  the 
court  has  reheard  a  cause  at  the  dis- 
tance of  eighteen  years  from  the  time 


the  decree  complained  of  was  pro- 
nounced. In  another  case  the  court 
has  refused  to  discharge  an  order  for 
a  rehearing,  though  at  a  distance  of 
twenty -five  years."  See  also  Eeeves 
V.  Keystone  Bridge  Co.,  11  Phila.  (Pa.) 
498,  33  Leg.  Int.  149,  20  Fed.  Cas. ' 
No.  11,661. 

74.  Kendrick  v.  Whitney,  28  Gratt. 
(69  Va.)   646. 

[a]  In  Alabama,  §5372  of  the  Civil 
Code,  providing  for  a  rehearing  upon 
application  made  within  four  months, 
where  a  party  has  been  prevented  by 
surprise,  etc.,  from  making  his  de- 
fense, furnishes  a  concurrent  remedy 
' '  with  that  afforded  by  a  court  of 
equity,  and  is  not  at  all  exclusive  oT 
the  latter,  to  which  resort  yet  may  be 
had,  without  even  showing  an  excuse 
for  not  resorting  to  the  former."  In- 
gram V.  Alabama  Power  Co.  (Ala.),  75 
So.  304. 

75.  Sheeler  i;.'  Alexander,  211  Fed. 
544.  See  also  Taylor  v.  Boyd,  6  Heisk. 
(Tenn.)   611. 

[a]  The  proper  procedure,  where 
there  has  been  only  an  interlocutory 
decree  entered  and  no  appeal  has  been 
taken,  is  to  file  the  petition  with  the 
clerk  of  the  court,  and  such  aflSdavits 
a's  may  accompany  it.  An  order  should 
then  be  obtained  upon  the  adverse 
party  directing  him  to  show  cause  at 
some  later  date  why  the  prayer  of  the 
petition  should  not  be  granted.  The 
adverse  party  may  then  answer  the 
petition  for  rehearing  and  upon  this 
petition  and  answer  and  the  afS.davits 
and  counter  affidavits  the  cause  may 
be  heard.  Sheeler  v.  Alexander,  211 
Fed.  544. 

76.  U.  S.^Giant  Powder  Co.  v. 
California  Vigorit  Powder  Co.,  6 
Sawy.   527,   5  Fed.    197.     la.— Throck- 
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The  Petition.  —  Something  more  than  a  formal  or  perfunctory  show- 
ing must  be  made  to  induce  the  court  to  reopen  a  cause,''  and  an 
ordinary  motion  is  improper  and  will  be  overruled  as  a  matter  of 
course."  The  application  should  be  made  by  a  petition  which  must 
state  fully'®  the  grounds  upon  which  the  rehearing  is  sought,'"  the 
material  facts  upon  which  the  decree  to  be  reviewed  was  founded,'^ 
and  by  whom  it  is  presented  and  the  interest  of  the  petitioner.'^ 

If  the  application  is  on  the  ground  of  newly  discovered  evidence 
the  petition  must  not  only  allege  that  the  matter  sought  to  be  intro- 
duced was  discovered  after  the  rendition  of  the  decree,'^  fixing  the 
time  when  such  evidence  first  came  to  the  knowledge  of  the  ap- 
plicant,'* but  must  also  show  diligence  to  procure  the  evidence  in 
time  for  the  original  hearing."  The  facts  to  be  proved,"  and  the 
substance"  and  nature"  of  the  evidence  and  the  names  of  the  wit- 
nesses to  be  called'®  must  also  be  stated.  General  averments,  as  that 
the  petitioner  expects  to  prove  certain  facts,'"  or  that  he  used  due 
diligence  in  attempting  to  discover  the  proffered  evidence**  are  in- 


morton  v.  Stout,  3  Iowa  580.  N.  H. 
Dennett  v.  Dennett,  44  N.  H.  531,  84 
Am.  Dee.  97.  N.  Y. — Burch  v.  "New- 
berry, 3  How.  Pr.  271,  1  Code  Rep. 
41;  Wilson  v.  Oriderdonk,  3  How.  Pr. 
319. 

77.  Juneau  Water  Co.  v.  Jualpa  Co., 
3   Alaska  382. 

78.  Harman  v.  Lewis,   24  Fed,   530. 

79.  Harman  r.  Lewis,  24  Fed.  530; 
Wiser  v.  Blachly,  2  Johns.  Ch.  (N.  Y.) 
488. 

80.  V.  S. — Harman  v.  Lewis,  24 
Fed.  530.  N.  Y. — Wiser  v.  Blachly,  2 
Johns.  Ch.  488.  W.  Va.— Hill's  Admr. 
V.  Maury,  21  W.  V.a.  162. 

[a]  Insufficient  Petition.  —  A  peti- 
tion which  does  not  allege  the  dis- 
covery of  new  and  important  testi- 
mony not  known  or  accessible  to  peti- 
tioner before  the  former  hearing  and 
■which  points  out  no  error  upon  the 
face  of  the  former  decree  will  be  dis- 
missed. Woods  V.  Early,  95  Va.  307, 
28  S.  E.  374. 

81.  Heermans  v.  Montague  (Va.),  20 
S.  E.  899. 

82.  Heermans  v.  Montague  (Va.),  20 
S.  E.  899. 

83.  Vermont  Farm-Mach.  Co.  v.  Con- 
verse, 10  Fed.  825;  Trevelvan's  Admr. 
V.  Lofft,  83  Vt.  141  1  S.  B.  901;  Arm- 
stead  V.  Bailey,  83  Va.  242,  2  S.  E, 
38. 

84.  Juneau  Water  Co.  v.  Jualpa  Co., 
3  Alaska  382. 

85.  Moneyweight  Scale  Co.  v.  To- 
ledo Computine  Scale  Co.,  199  Fed. 
905,  118  G.  C.  A.  235,;  MeLeod  v.  New 
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Albany,  66  Fed.  378,  13  C.  C.  A.  525; 
Sheeler  v.  Alexander,  211  Fed.  544; 
Gillette  v.  Bate  Eefrig.  Co.,  12  Fed. 
108;  Corey  v.  Moore,  86  Va.  721,  11 
S.  E.  114. 

[a]  An  affidavit  is  required  in  some 
jurisdictions  that  the  newly  discovered 
evidence  could  not  have  been  pro- 
duced, with  the  use  of  reasonable 
diligence,  in  time  to  have  been  used 
when  the  decree  was  pronounced. 
Trevelyan's  Admr.  v.  Lofft,  83  Va.  141, 

1  S.  E.  901;  Armstead  v.  BaUey,  83 
Va.  242,  2  S.  E.  38. 

86.  McLeod  v.  New  Albany,  66  Fed. 
378,  13   0.  C.  A.  525. 

87.  Corey  v.  Moore,  86  Va.  721,  11 
S.  E.  114;  Trevelyan's  Admr.  v.  Lofft, 
83  Va.  141,  1  S.  E.  901;  Armstead  v. 
Bailey,  83  Va.  242,  2  S.  E.  38. 

[a]  The  reason  for  this  require- 
ment is  that  the  court  is  thus  en- 
abled to  judge  of  its  relevancy  and 
materiality,  and  its  probable  suffi- 
ciency to  alter  the  original  decree. 
Armstead  v.  Bailey,  83  Va.  242,  2  S.  E. 
38. 

As  to  the  nature  and  qualities  of  the 
evidence  which  must  thus  be  set  forti,' 
see  supra,  IV,  E,  2. 

88.  Juneau  Water  Co.  v.  Jualpa  Oo., 
3  Alaska  382. 

89.  McLeod  v.  New  Albany,  66  Fed. 
378,  13   C.  C.  A.  525. 

90.  Armstead  v.  Bailey,  83  Va.  242, 

2  S.  E.  38. 

91.  Gillette  v.  Bate  'Refrig.  Co.,  12 
Fed.  108;  Juneau  Water  Co,  v.  Jtialpa 
Co.,   3   Alaska   382. 
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sufficient ;  the  facts  and  circumstances  should  he  stated.*''  The  petition 
should  conclude  with  an  appropriate  prayer,*'  and  should  be  signed 
by  counsel  or  by  the  party.** 

J.  Heabing  and  Determination  op  the  Application.  —  Where 
the  application  is  on  the  ground  of  newly  discovered  evidence  the 
court  may  receive  counter  affidavits  in  determining  whether  or  not 
the  applicant  has  been  duly  diligent,**  and  whether  or  not  the  evi- 
dence sought  to  be  adduced  is  material.*'  If  the  application  is  granted 
the  party  will  be  required  to  file  a  supplemental  bill  or  answer,  as 
the  case  may  be.*^ 

K.  The  Rehearing.  —  The  petitioner  has  the  right  to  open  and 
close  the  arguments.*'  Following  the  analogy  between  a  rehearing 
and  an  appeal,*'  it  is  held  that  on  a  rehearing  the  court  is  confined 
to  the  testimony  as  it  was  at  the  time  of  the  original  hearing.^  This 
rule  would,  of  course,  not  apply  where  a  rehearing  was  granted  be- 
cause of  newly  discovered  evidence.^  According  to  some  authorities, 
on  an  order  for  a  rehearing  generally,  the  whole  cause  is  open,  and 
the  party  supposing  himself  aggrieved  has  a  right  to  insist  on  a 
reconsideration  of  any  part  of  it;'  but  others  limit  the  operation  of 
this  rule  to  the  respondent,  holding  that  as  to  the  applicant  for  re^ 
hearing  the  cause  is  open  only  as  to  those  parts  of  the  decree  of  which 
he  complained  in  his  application.* 

L.    Appeal  and  Review.  —  An  order  denying  a  rehearing  is  con- 


92.  Gillette  v.  Bate  Eefrig.  Co.,  12 
Fed.  108. 

93.  See  infra,  this  note. 

[a]  The  prayer,  where  the  ground 
Is  newly  discovered  evidence,  should, 
if  made  after  an  interlocutory  decree, 
be  for  leave  to  file  a  supplemental  bill 
to  bring  forward  the  new  evidence  and 
for  a  rehearing  of  the  cause  at  the 
time  when  the  supplemental  bill  should 
also  be  ready  for  a  hearing.  Sheeler 
V.  Alexander,  211  Fed.  544;  Jenkins  v. 
Eldredge,  3  Story  299,  13  Fed.  Cas. 
No.  7,267. 

94.  Allis  V.  Stowell,  85  Fed.  481; 
Boucher  v.  Boucher,  3  McArthur  (D.  C.) 
453. 

Sheeler  v.   Alexander,  211   Fed. 


Sheeler  v.   Alexander,   211  Fed. 


95. 

544. 
96. 
544. 

97.  Sheeler  v.  Alexander,  211  Fed. 
544,  where  the  court  explains  that  this 
is  so  "in  order  that  the  hearing  might 
be  had  on  the  original  bill  and  an- 
swer and  on  the  supplemental  plead- 
ings. ' ' 

98.  Sills  V.  Brown,  1  Johng.  Ch. 
(N.  T.)  444. 

99.  Fennimore  v.  Eahow,  1  Del.  Ch. 
88. 


1.  Del. — Fennimore  v.  Eahow,  1  Del. 
Ch.  88.  N".  Y.— Mitchell  v.  Lenox,  14 
Wend.  662;  Wendell  v.  Lewis,  6  Paige 
233.  Eng. — Williams  v.  Goodchild,  2 
EusB.  91,  38  Eng.  Eeprint  270;  Whit- 
worth  V.  Whyddon,  14  Jur.  142. 

2.  See  supra,  IV,  E,  2.  But  see 
Fennimore  v.  Eahow,  1  Del.  Ch.  88. 

3.  Glover  v.  Hedges,  1  N.  J.  Eq. 
113;  Sparhawk  v.  Buell's  Admr,,  9  Vt. 
41,  where  the  court  say:  "In  the 
English  chancery,  and  in  New  York  it 
is  held  that,  on  petitions  for  rehearing, 
the  case  is  open  for  the  party  petition- 
ing only  upon  the  points  relied  upon 
as  a  ground  of  rehearing,  and  rehear- 
ings  there  are  usually  upon  some 
specific  point  upon  the  certificate  of 
two  counsellors,  that  there  should  be  a 
rehearing,  and  then  the  entire  case  is 
open  to  the  opposite  party.  But  here, 
rehearingB  are  only  granted  by  order 
of  two  chancellors,  and  usually  upon 
the  merits  and  the  entire  merits  of 
the  case,  and  the  whole  case  is  con- 
sidered as  open  to  both  parties." 

4.  Ferpuson  v.  Kimball,  3  Barb.  Ch. 
(N.  T.)  616;  Consequa  v.  Fanning,  3 
Johns.  Ch.  (N.  Y.)  587.  See  also  pre- 
ceding note. 
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sidered  a  final  order  under  statutes  making  such  orders  appealable,* 
although  an  order  granting  a  rehearing  is  not." 

M.  Effect  of  Pkoceedings  for  Rehbabing.  —  Neither  a  petition 
nor  an  order  for  a  rehearing  operates  to  stay  proceedings  in  the  cause 
unless  the  court  so  specifically  direct*.' 


5.  Ingram  v.  Alabama  Power  Co. 
(Ala.),  75  So.  304. 

[a]  That  the  court  below  assigned 
a  wrong  reason  for  its  action  is  im- 
material if  the  action  was  correct. 
Dawsey  v.  Culbreth  (Ala.),  75  So.  459. 

6.  Ingram  v.  Alabama  Power  Co. 
(Ala.),   75   So.  304. 

[a]  Mandamus  to  compel  annulment 
of  the  improper  orders  and  a  restora- 
tion of  the  decree  has  been  held  to 
be  the  proper  remedy.  Ingram  v.  Ala- 
bama Power  Co,  (Ala.),  75  So.  304. 
But  see  supra,  IV,  C,  2,  and  generally 
the  title  "Mandamus." 

7.  U.  S. — Vose  V.  Internal  Imp. 
Fund,  2  Woods  647,  28  Fed.  Gas.  No. 
17,008.  Md. — Jacobs  v.  Bealmear,  41 
Md.  484.  N.  C— WUeox  v.  Wilcox,  36 
N,  0.  36. 


Compare  Finley  v.  Ankeny,  1  111.  250, 
where  (1)  the  court  holds  that  by 
granting  a  rehearing  the  original  de- 
cree is  thereby  vacated.  See  also 
Eogers  v.  Marshall,  15  Fed.  193,  where 
(2)  the  court  say:  "If  the  court  had 
merely  reopened  the  ease  for  the  pur^ 
pose  of  letting  in  newly-discovered  evi- 
dence, it  would  certainly  have  been 
very  improper,  and  probably  erroneous, 
to  have  set  aside  the  interlocutory  de- 
cree pending  such  further  hearing  but 
where  the  court  grants  a  rehearing 
upon  the  record  as  it  stood  at  the 
first  hearing,  and,  as  a  result  of  that 
rehearing,  reaches  the  conclusion  that 
an  interlocutory  decree  previously  en- 
tered was  not  justified  by  the  proof 
as  it  stood,  it  is  not  only  the  right, 
but  the  duty,  of  the  court  to  set  it 
aside." 
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CBOSS-BEFEBENCES: 

Confession  and  Avoidance;   Issues  in  Pleading  and  Practice; 
Denials ;  Pleading ; 

Departure ;  Pleas. 

In  particular  actions  or  proceedings,  see  the  specific  titles. 

For  forms,  see  9  Standaed  Peoc.  104'8,  et  seq. 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

I.  REJOINDEB.  —  A.  Definition  and  General  Principles.  —  A 
rejoinder  is  the  defendant's  answer  to  the  replication.^  It  is  reg- 
ulated by  the  same  rules  which  govern  pleas  in  generaP  with  the  added 
requirement  that  it  must  support  and  not   depart  from  the  plea.* 

Under  Statutes.  — '■  The  rejoinder,  as  an  existing  pleading,  has  been 
done  away  with  by  statutes  in  some  states.*  In  others  its  use  has 
been  restricted  to  certain  specified  cases.* 


1.  1  Chit.  PL   (16th  Am.  ed.)   682. 

2.  Saunders'  PI.   &    Ev.,    vol.    II, 
part  II,  p.  755. 

3.  As  to  departure  from  the  plea, 
see  infra,  1,  C,  2. 

4.  See  generally  the    statutes    and 


the  following:  Hughes  v.  Durein,  3 
Kan.  App.  63,  44  Pac.  434;  Solt  v. 
Anderson,  62  Neb.  153,  86  N.  W.  1076. 
5.  See  generally  the  statutes  and 
Dixon  V.  Ford,  8  Ky.  L.  Rep.  420,  1 
8.  W.  817. 
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B.  Effect  of  Failure  To  Traverse.  Replication.  —  In  the  ab- 
sence of  a  denial  in  the  rejoinder  all  the  well-pleaded  allegations  of 
fact  in  the  reply  are  to  be  taken  as  true.^ 

C.  Form  and  Sufficiency.  —  1.  General  Statement.''  —  Except 
where  statutes  expressly  regulate  the  form  and  contents  of  the  re- 
joinder,^ it  must  be  either  a  traverse  or  a  confession  and  avoidance 
of  the  replication.^  If  in  the  nature  of  a  confession  and  avoidance 
it  must  answer  the  entire  claim  of  the  plaintiff,^"  and  if  merely  a 
traverse  it  must  be  as  broad  as  the  material  averments  of  the  replica- 
tion.^^ Any  matter  of  defense,  not  inconsistent  with  the  plea,^^  and 
not  available  under  prior  pleadings, ^^  may  be  pleaded  therein,  unless 
the  reply  merely  traversed  the  allegations  in  the  plea,  in  which  case 
the  defendant  may  not  plead  new  matter  in  the  rejoinder.^* 

2.    Departure.^^  —  The  rejoinder  must  not  depart  from  the  plea.^* 


6.  la. — Merritt  v.  Woodbury,  14 
Iowa  299;  Plummer  v.  Eoads,  4  Iowa 
587.  Ky. — Gray  v.  United  States  Sav. 
&  Loan  Co.,  116  Ky.  967,  77  S.  W.  2O0; 
Stapleton  v.  Ewell,  21  Ky.  L.  Eep. 
1534,  55  S.  W.  917.  N.  H.— Bills  v. 
Vose,  27  N.  H.  212.  N.  Y.— Brigga 
V.  Dorr,  19  Johns.  95. 

[a]  Notice  of  assigiuueut,  admitted. 
Briggs  V.  Dorr,  19   Johns.   (N.  Y.)   95. 

7.  Form  of  rejoinder,  see  9  Stand- 
ard Peoc.  1048,  et  seq..;  Stephen's  PI. 
(Andrews'  ed.)  197;  Saunders'  PI.  (3rd 
Am.  ed.)  757. 

8.  See  generally  the  statutes  and 
Dixon  V.  Ford,  8  Ky.  L.  Eep.  420,  1 
S.  W.  817. 

9.  McGavock  v.  Whitfield,  45  Miss. 
452. 

See  generally  the  titles  "Confession 
aud  Avoidance;"   "Denials." 

10.  Dutton  V.  Holden,  4  Wend.  (N. 
Y.J   643. 

11.  U.  S. — United  States  v,  Cump- 
ton,  a  McLean  163,  25  Fed.  Cas.  No. 
14,902.  Mass. — Otis  v.  Blake,  6  Mass. 
336.  N.  H.— Judge  of  Probate  v.  Ord- 
wa(y,  23  N.  H.  198. 

[a]  A  negative  pregnant  is  an  ex- 
ample of  a  violation  of  this  require- 
ment. Judge  of  Probate  v.  Ordway, 
23  N.  H.  198. 

12.  Cady  v.  Gay,  31  Conm.  395;  Ea- 
cine  V.  Barnes,  6  Wis.  472. 

That  the  rejoinder  must  not  depart 
from  the  plea,  see  infra,  I,  C,  2. 

13.  Wright  V.  Forgy,  126  Ala,  389, 
28  So.  198. 

14.  Keaiy  v.  Goodwin,  16  Mass.  1. 
16.    As   to    departure    In   pleadings 

generally,  see  7  Standard  Peoc.  117. 
16.    v.  S. — McGowan  v.  Caldwell,  1 
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Cranch  C.  C.  481,  16  Fed,  Cas.  No. 
8,806.  Conn). — Cady  v.  Gay,  31  Conn. 
395.  D.  C— Wiard  v.  Semken,  8 
Maek«y  475.  111. — Eyan  v.  Vanlanding- 
ham,  25  111.  128.  Mass. — Keay  v.  Good- 
win, 16  Maiss.  1.  Miss. — McGavoek  v. 
Whitfield,  45  Miss.  452.  N.  H.— Judge 
of  Probate  v.  Lane,  50  N.  H.  556.  Wis. 
Eacine  v,  Barnes,  6  Wis.  472.  Eng. 
Harding  v.  Holmes,  1  Wils.  122,  95 
Eng.  Eeprint  528;  1  Chit.  PI.  (16th 
Am.  ed.)   682. 

[a]  The  reason  is  (1)  that  "other- 
wise the  issue  joined  upon  the  repli- 
cation might  be  foreign  to  the  cause 
of  action  declared  upon"  (Wiard  «. 
Semken,  8  Mackey  [D.  C]  475),  and 
(2)  "the  record  would,  by  such  means, 
be  spun  into  endless  prolixity."  War- 
ren V.  Powers,  5  Conn.  373. 

[b]  "To  determine  whether  there 
has  been  a  departure  ...  it  is  neces- 
sary to  consider,  in  the  first  place,  the 
nature  of  the  defense  set  up  by  the 
plea  .  .  It  is  next  to  be  seen 
whether  the  rejoinder  leaves  this  de- 
fense, and  has  recourse  to  another,  or 
contains  any  matter  not  pursuant  to, 
and  which  does  not  fortify  it."  Burr 
V.  Baldwin,  2  Wend.  (N.  Y.)  580, 

[c]  An  Illnstration. — If  al  plea  sets 
up  performance,  in  a  suit  for  breach 
of  contract,  to  plea  justification  for 
non-performance  in  the  rejoinder  is  a 
departure,  it  amounts  to  "saying  yes 
and  no  to  the  same  point  of  contro- 
versy." Warreil  v.  Powers,  5  Conn. 
373. 

[d]  Where  several  defendants  join 
In  ai  plea  they  may  not  sever  in  the 
rejoinder.  Morrow  v.  Belcher,  4  B.  & 
0.   704,  10  E.   C.  L.   766,  7  D.   &  B. 
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If  the  allegations  in  the  rejoinder  fortify  the  plea  it  is  no  departure.'^^ 

3.  Duplicity.  —  The  rejoinder  may  take  issue  only  on  a  single 
point ;  otherwise  it  is  bad  for  duplieity,^^  unless  special  leave  of  court 
so  to  do  has  been  obtained.^^  Constituent  facts  of  the  same  entire 
plea  may,  however,  be  incorporated  in  the  rejoinder  without  an 
infraction  of  this  rule.''° 

4.  Conclusion.^i  —  When  a  replication  concludes  with  a  verifica- 
tion the  rejoinder  thereto  should,  if  it  simply  traverses  the  plaintiff's 
allegations,  conclude  to  the  country  ;^^  but  when  the  rejoinder  intro- 
duces new  mattei?  it  must  conclude  with  a  verification;^^  to  conclude 


187,  4  L.  J.  K.  B,  O.  S.  42,  107  Eng. 
Eeprint  1223. 

[e]  New  matter  in  the  rejoinder 
may  constitute  a  departure  where  the 
replieation  consists'  only  of  a  traverse 
of  the  plea.  Keay  v.  Goodwin,  16 
Mass.  1. 

[f]  Remedy  in  case  of  a  departure 
is  by  demurrer.  Keay  v.  Goodwin,  16 
Mass.  1. 

17.  Wiard  v.  Semken,  8  Maetey 
(D.  C.)  475;  Dairling  v.  Chapman,  14 
Mass.  101. 

[a]  Eejoinder  setting  up  reversal  of 
a  decree  relied  upon  in  the  replication, 
is  not  a  departure.  Eacine  v.  Barnes, 
6   Wis.  472. 

18.  U.  S. — United  States  v.  Cump- 
ton,  3  McLean  163,  25  Fed.  Cas.  No. 
14,902;  McCue  v.  Washington,  3  Craneh 
C.  C.  639,  16  Fed.  Cas.  No.  8,735,  Ala. 
Gray's  Admrs.  v.  White,  5  Alai.  490. 
Ky. — Hazzard  v.  Smith,  1  J.  J.  Marsh. 
66.  Me. — Potter  v.  Titcomb,  10  Me. 
53.  Miss. — Sloeumb's  Admr.  v.  Holmes' 
Admr.,  1  How.  139.  N.  H.— Judge  of 
Probate  v.  Lane,  50  N.  H.  556.  N.  Y. 
Tuttle  V.  Smith,  10  Wend.  386.  Eng. 
Warren  v.  Ivie,  2  Str.  908,  93  Eng. 
Eeprint  933. 

[a]  A  statute  permitting  as  many 
matters  of  defense  as  defendant  may 
judge  necessary  to  be  pleaded,  does 
not  authorize  the  defendant  to  rejoin 
two  distinct  answers  to  the  replica- 
tion. Gray's  Admrs.  v.  White,  5  Ala. 
490;  Sloeumb's  Admr,  v.  Holmes' 
Admr.,  1  How.   (Miss.)   139. 

19.  Ala. — Gray's  Admrs.  v.  White,  5 
Ala.  490.  lU. — Eyan  v.  Vanlandingham, 
25  m.  128.  Miss. — Sloeumb's  Admr. 
V.  Holmes'  Admr.,  1  How.  139.  N.  Y. 
Ames  V.  West,  4  Wend.  211. 

20.  U.  S. — See  United  States  v. 
Cumpton,  3  McLean  163,  25  Fed.  Cas. 
No.  14,902,  where  the  court  say:  "The 
issue  must  be  tendered  on    a    single 


point,  though  it  may  include  several 
facts."  Me. — Potter  v.  Titcomb,  10 
Me.  53.  N.  Y.— McClure  v.  Erwin,  3 
Cow.  313.  Eng. — Eobinson  v.  Baley,  1 
Burr.  316,  97  Eng.  Eeprint  330,  where 
Ld.  Mausfleld  says:  "It  is  true,  you 
must  take  issue  upon'  a  single  pbint; 
but  it  is  not  necessary  that  this  single 
point  should  consist  only  of  a  single 
fact." 

21.  Forms  of  conclusions,  with  sim- 
iliter and  with  verification,  see  9 
Standabd  Peoc.  1048,  et  seq.;  Sauniders' 
PI.    (Srd  Am.   ed.)    757. 

22.  TJ.  S. — St.  Onge  v.  Westchester 
Fire  Ins.  Co.,  80  Fed.  703.  Me. — Pot- 
ter V.  Titcomb,  10  Me.  53.  Mass. 
Dawes  v.  Winship,  16  Mass.  291.  N.  H. 
Bowman  v.  Harper,  17  N.  H.  571,  K.  I. 
Providence  v.  Adams,  11  E.  I.  190.  Eng. 
Seabrook  v.  Cave,  2  Dowl.  691. 

[a]  The  denial  may  be  aflarmative 
in  form  and  the  conclusion  to  the 
counrtry  will  yet  be  proper.  Thus,  where 
the  reply  alleges  breach  of  an  ad- 
ministrator's bond  by  failure  to  ac- 
count for  certain  property,  the  rejoin- 
der alleged  an  accounting  made  and 
approved,  which  was  affirmative  in  form 
but  in  effect  a  traverse.  Dawes  v. 
Winship,  16  Mass.  291.  To  same  effect, 
Bowman  v.  Harper,  17  N.  H.  571. 

[b]  Argumentative  denials  amount 
merely  to  a  simple  traverse  and  the 
rejoinder  should  conclude  to  the  coun- 
try. St.  Onge  V.  Westchester  F.  Ins. 
Co.,  80  Fed.  703. 

23.  Mass. — ^Dawes  v.  Winship,  16 
Mass.  291,  where  the  court  says:  "The 
defendants  do  not,  in  their  rejoinder, 
allege  any  new  facts  in  excuse  of  the 
breach,  so  as  to  oblige  them  to  con- 
clude with  a  verification."  N.  H. 
Judge  of  Probate  v.  Laine,  50  N.  B. 
556.  N.  Y.— McClure  v.  Erwin.  3  Cow. 
313.  Vt.— Joslyn  v.  Tracy,  19  Vt.  569. 
B.  I. — ^Providence  v.  Adams,  11  E.  I. 
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to  the  country  in  such  a  case  is  improper.^*  "Where  several  matters 
in  the  replication  are  denied,  the  rejoinder  may  conclude  to  the 
country  without  putting  such  matters  in  issue  severally  and  dis- 
tinctly.^' 

II.  SUBSEQUENT  PLEADINGS.=«  —  A.  When  Peopee.  —  A  sur- 
rejoinder is  improper  unless  the  rejoinder  afBrmatively  sets  up  new 
matter,^'  and  even  if  the  allegations  of  the  rejoinder  are,  in  form, 
afiSrmative,  if  they  are,  in  effect,  but  a  denial  of  the  allegations  of 
the  reply,^^  or  if  the  allegations  in  the  rejoinder  are  immaterial,^" 
a  surrejoinder  is  unnecessary.  A  surrejoinder  which  is  no  more  than 
a  repetition  of  the  allegations  in  the  replication  is  improper  and  will 
be  stricken  out  on  motion.^" 

B.  Geneeal  Kequisites.  —  A  surrejoinder  must  not  depart  from 
the  declaration^^  or  the  reply,^^  and  such  matters  as  duplicity  there- 
in,^^  and  the  manner  and  form  of  its  conclusion,  i.  e.,  whether  with 
a  similiter  or  a  verification,'*  are  regulated  by  the  same  rules  as 
control  the  rejoinder. 


190.     Eng. — Seabrook  v.  Cave,  2  Dowl. 
691. 

24.  Judge  of  Probata  v.  Lane,  50  N. 
H.   556. 

25.  1  Chit.  PI.   (16th  Am.  ed.)   683. 
[a]     The  reason  is  that    to    do    so 

would  be  to  create  a  departure.    Keay 
V.  Goodwin,  16  Mass.  1. 

Departures,  generally,  see  supra,  I, 
C,  2. 

26.  Forms  of  surrejoinder  aind  re- 
butter, see  9  Standard  Peoc.  1049,  et 
seq. 

27.  See  Grigsby  v.  Hart,  13  Ky.  L. 
Eep.  920,  18  S.  W.  537  (where  the 
court  ruled  that  a  surrejoinder  was 
unnecessary  where  the  language  of  the 
rejoinder,  although  affirmative  in  form, 
was,  in  substance  and  effect,  but  a 
denial  of  the  allegation  of  the  replica- 
tion); Dawes  v.  Winship,  16  Mass. 
291. 

28.  Grigsby  v.  Hart,  13  Ky.  L.  Eep. 
920,  18  S,  W.  537. 

29.  Potter  v.  Titcomb,  10  Me.  53. 

30.  Western  Assurance  Co.  v.  Hall, 


120  Ala,.  547,  24  So.  936,  74  Am,  St. 
Eep.  48. 

31.  McGavock  v.  Whitfield,  45  Miss. 
452.  See  generally  the  title  "De- 
parture.'^ 

32.  Dawes  v.  "Winship,  16  Mass.  291; 
McGavock  v.  Whitfield,  45  Miss.  452. 

[a]  The  replication  should  be 
a/mended  where  the  joinder  may  not 
be  replied  to  without  effecting  a  de- 
parture. Thus,  the  reply  alleged  breach 
of  an  administrator's  bond  by  failure 
to  render  accounting;  tEe  rejoinder  al- 
leged an  accounting  made.  If  the  plain- 
tiff desired  to  rely  upon  fraud  in  the 
settlement  of  the  account  or  negligence 
or  mismamagement  amounting  to  fraud, 
he  should  have  alleged  the  faol;s  in 
the  replication.  Having  failed  to  do 
80  the  proper  course  is  to  amend;  to 
set  such  facts  up  in  the  surrejoinder 
would  amount  to  a  departure.  Dawes 
V.  Winship,  16  Mass.  291. 

S3.  Potter  v.  Titcomb,  10  Me.  53; 
Oakley's  Exrs.  v.  Eomeyn's  Heirs,  6 
Wend.  (N.  T.)  521.  See  generally  the 
title  "Duplicity." 

34.    Potter  v.  Titcomb,  10  Me.  53. 


RELATOR.  —  See  Indictment  and  Information;  Mandamus;  Quo 

Warranto. 
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CEOSS-EEFERENCES: 

Accord  and  Satisfaction;  Judgments,  Satisfaction  of; 

Bankruptcy  Proceedings;  Payment; 

Composition  "With  Creditors;  Reformation; 

Compromise  and  Settlement;  Rescission  and  Cancellation. 

For  forms,  see  9  Staistdard  Peoc.  1050,  et  seq. 

For  further  references  and  cross-references,  see  the  index  to  thia 
work  a;nd  the  cross-references  throughout  this  article. 

I,  RELEASE  GENERALLY,  —  A.  Pleading  or  Claiming  Benefit 
OF  Release.  —  The  general  rule  is  that  a  release  to  be  available  as 
a  defense,  must  be  specially  pleaded.^    But  it  is  held  that  a  release 


1.  Cal. — San  Pedro  Lumb.  Co.  v. 
Reynolds,  121  Cal.  74,  53  Pae.  410; 
Grunwaia  v.  Freese,  34  Pae.  73;  Coles 
V.    Soulsby,   21    Cal.   47.     Fla.— Punta 


Gorda  Bank  v.  State  Bank  of  Ft. 
Meade,  52  Fla.  399,  42  So.  846.  I.a. 
Consolidated  Fruit  J,ar  Co.  v.  Navra, 
33   La.   Ann.    995.      Mich. — Snnlin    v. 
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may  be  shown  under  the  general  issue  in  assumpsit^  and  actions  on 
the  ease,^  unless  the  statute  or  rule  of  court  provides  otherwise.*  A 
release  made  during  the  pendency  of  the  action  may  be  set  up  by 
plea  puis  darrein  continuance^  in  accordance  with  the  general  rules 
governing  such  pleas,"  but  need  not  be  so  pleaded  where  a  special  plea 
of  release  is  unnecessary/  An  amended*  or  supplemental  answer,® 
or  a  cross-bill  in  the  nature  of  a  plea  puis  darrein  continuance,^"  may 
under  some  circumstances  be  an  appropriate  method  of  pleading  such 
a  subsequent  release,  but  the  defendant  cannot  move  to  dismiss  the 
action  because  of  it,^^  though  where  a  release  has  been  given  pending 
appeal,  it  has  been  held  that  it  may  be  filed  in  the  appellate  court 
with  a  motion  to  dismiss  the  appeal.^^ 
The  facts  showing  a  release  to  have  been  given  and  accepted,^^  and 


Skutt,  133  Mich.  208,  94  N.  W.  733. 
Miss. — De  Armond  v.  Fine,  111  Miss. 
737,  72  So.  145;  Hinton  v.  First  Nat. 
Bank  of  Lumberton,  98  Miss.  120,  53 
So.  344.  N.  y. — Wood  v.  Proudman, 
122  App.  Div.  826,  107  N.  Y,  Supp. 
757;  Rosenthal  v.  Eudnick,  84  App. 
Div.  611,  82  N.  Y.  Supp.  1004.  N.  D. 
Doolittle  V.  Nurnberg,  27  N.  D.  521. 
147  N.  W.  400.  Tex.— Scott  v.  Texas 
Cent.  E.  Co.,  60  Tex.  Civ.  App.  281, 
127  S.  W.'  849. 

[a]  Where  a  complaint  refers  to  a 
release  given  to  defendant  he  cannot 
thereafter  object  that  such  release  was 
not  aflSrmatively  pleaded  in  the  an- 
swer, especially  where  the  plaintiff  in- 
troduces the  release  in  evidence.  Hawn 
V.  Seventy-six  Land  &  W.  Co.,  74  C9,l. 
418,  16  Pac.  196. 

2.  See  3  Standard  Pboc.  188;  7 
Standard  Peoc.  73. 

3.  See  7  Standard  Proc.  73,  and 
the  following:  Brown  v.  Baltimore  & 
O.  E.  Co.,  6  App.  Cas.  (D.  C.)  237; 
Shafer  v.  Stonebraker,  4  Gill  &  J. 
(Md.),  345. 

4.  See  Cleveland  v.  Rothschild,  132 
Mich.  625,  94  N.  W.  184  <rule  of  court 
requires  notice  aocompanyjng  plea  to 
set  forth  releaae) ;  Yazoo  &  M.  V.  E. 
Co.  V.  Grant,  86  Miss.  565,  38  So.  502, 
109  Am.  St.  Eep.  723,  same.  ' 

5.  See  Me. — ^Field  v.  Cappers,  81  Me. 
36,  16  Atl.  328,  10  Am.  St.  Eep.  237. 
N.  H.— Wisheart  v.  Legro,  33  N.  H. 
177.  N.  C— Smithwick  v.  Ward,,  52 
N.  C.  64,  75  Am.  Dec.  453;  Stinson  v. 
Moody,  48  N.  C.  53. 

6.  See  the  title  "Puis  Darrein  Con- 
tinuance.'-'- 

7.  111.— Chicago  v.  Baboock,  143  111. 
358,  32  N.  E.  271;  G.  H.  Hammond  Co. 
V.   Papke,    91    111.    App.    563,   aprmed, 
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192  m.  631,  61  N.  E.  910.  Mo.— Nettles 
V.  Sweazea,  2  Mo.  100.  Pa.-rLyon  v. 
Marclay,  1   Watts  271. 

Compar-e  Wisheart  v.  Legro,  33  N.  H. 
177;  Kimball  v.  Wilson,  3  N.  H.  96, 
14  Am.  Dec.  342. 

8.  Hennings  v.  Conner,  4  Bibb  (Ky.) 
298,  after  remand  from  appellate  court. 
See  19  Standard  Proc.  324,  et  seq. 

9.  See  Seehorn  v.  Big  Meadows  & 
B.  W.'Eoad  Co.,  60  Cal.  240;  Guliano 
V.  Whitenack,  3  Mise.  54,  22  N.  Y. 
Supp.  560,  51  N.  Y.  St.  768.  But  see 
the  title  "Supplemental  Pleadings." 

*  [a]  Costs  and  a  continuance  may 
under  proper  circumstances  be  granted 
as  terms  upon  which  the  supplemental 
pleading  may  be  filed.  Seehorn  v.  Big 
Meadows  &  B.  W.  Eoad  Co.,  60  CaL 
240;  Guliano  v.  Whitenack,  3  Misc. 
54,  22  N.  Y.  Supp.  560,  51  N.  Y.  St. 
768. 

10.  Miller  v.  Fenton,  11  Paige  (N. 
Y.)  18.  See  also  Mills  v.  Larranee, 
186  lU.  635,  58  N.  E.  219,  and  gen- 
erally the  title   "Cross-BiU." 

11.  Miller  v.  Fenton,  11  Paige  (N. 
Y.)   18.  >  6     V. 

12.  Dulaney  v.  Buffum,  173  Mo.  1, 
73  S.  W.  125. 

Compare  Hennings  v.  Connor,  4  Bibb 
(Ky.)    298. 

13.  Ala. — Maness  v.  Henry,  96  Ala. 
454,  11  So.  410.  Ind.— Eenihan  v. 
Wright,  125  Ind.  536,  25  N.  E.  882, 
21  Am,  St.  Eep.  249,  9  L.  E.  A.  514; 
Kelso  V.  Fleming,  104  Ind.  180,  3  N.  E. 
830;  Marshall  v.  Mathers,  103  Ind.  458, 
3  N.  B.  120.  Tex.— Glasscock  v.  Ham- 
ilton, 62  Tex.  143. 

See  also  Hosier  ■».  Eliason,  14  Ind. 
523  (verbal  release),  and  5  Standard 
Peoc.  224. 

[a]    In  pleading  a  release  by  heirs 
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its  applicability  to  the  obligation  sued  on^*  must  be  pleaded.  The 
consideration  upon  which  the  release  was  given  must  be  accurately^" 
set  forth.i^  Whether  a  copy  of  the  instrument  should  be  set  forth 
or  annexed  to  the  complaint  depends  upon  the  general  rules  else- 
where treated,  as  to  setting  forth  the  copies  of  instruments  relied 
■on.^^  Irregularities  in  the  manner  of  pleading  or  presenting  a  re- 
lease are  waived  where  the  parties  treat  it  as  properly  in  issue,^'  or 
the  plaintiff 's  replication  admits  the  release.^^  Pleading  a  release  from 
the  performance  of  an  obligation  amounts  to  an  admission  that  an 
obligation  theretofore  existed.^" 

B.  Avoiding  or  Anticipating  Release,  —  1.  Generally.  —  In  ac- 
cordance with  the  general  rule  elsewhere  treated,"  plaintiff  need  not 
and  should  not  anticipate  the  defense  of  release,^^  except  where  the 
circumstances  and  the  law  prevent  him  from  meeting  such  defense 
by  replication  or  evidence  showing  it  to  be  illegal  or  void.^^    Whether 


for  death  of  their  decedent  it  must 
be  averred  that  the  costs  of  admin- 
istration  have  been  paid  and  that  there 
are  no  creditors  of  the  estate  or  that 
such  as  there  are  lave  been  paid,  for  the 
amount  recovered  inures  to  the  benefit 
of  the  estate.  Cincinnati,  H.  &  D.  E. 
Co.  V.  McCuUom,  183  Ind.  556,  109 
N.  E.  206,  Ann.  Cas.  1917E,  1165. 

[b]  That  the  release  was  under  seal 
must  appear  from  the  pleading  where 
a  seal  is  necessary.  Grriggs  v.  Voor- 
hies,  7  Blackf.  (Ind.)  561;  Bender  v. 
Sampson,  11  Mass.  42.  Compare  Bailey 
V.  Cowles,  86  111.  333;  Illinois  Cent. 
E.  Co.  V.  Eeed,  37  HI.  484,  87  Am. 
Dec.   260. 

[e]  Unnecessary  to  negative  fraud 
in  securing  the  release,  unless  fraud 
BuflS^cient  to  avoid  the  release  is  al- 
leged in  the  bill.  McClane's  Admx.  v. 
Shepherd's  Exrx.,  21  N.  J.  Eq.  76. 

14.  Ind.— Cleveland,  C.  &  C.  &  St. 
L.  E.  Co.  V.  Hilligoss,  171  Ind.  417, 
86  N.  E.  485,  131  Am.  St.  Eep.  258; 
Voiles  V.  Beard,  58  Ind.  510.  Ky. 
Hale  V.  Grogan,  99  Ky.  170,  35  S.  W. 
282.  N.  Y. — Armour  &  Co.  v.  Edison 
Electric  Ilium.  Co.,  115  App.  Div.  57, 
100  N.  Y.  Supp.  609.  Pa.— Reilly  v. 
Daly,  159  Pa.  605,  28  Atl.  493,  affidavit 
of  defense.  Wis. — Mandt  Wagon  Co. 
V.  Fuller  &  Johnson  Mfg.  Co.,  120  Wis. 
258,  97  N.  W.  958. 

15.  Chicago,  B.  &  Q.  E.  Co.  v.  Miller, 
76  Fed.  439,  22  C.  C.  A.  264. 

16.  Ala. — Maness  v.  Henry,  96  Ala. 
454,  11  So.  410.  Ark.— Swan  v.  Ben- 
son, 31  Ark.  728.  Ind.— Franklin  Bank 
v.  Severin,  124  Ind.  317,  24  N.  E.  977; 
Cameron  V,  Warbritton,  9  Ind.  351.  Ky. 


Hale  ii.  Grogan,  99  Ky.  170,  35  S.  W. 
282.  Tex. — See  Warren  v.  Gentry,  21 
Tex.  Civ.  App.  151,  50  S.  W.  1025. 

Pleading  consideration  generally,  see 
11  Standard  Pboc.  986. 

[a]  Seal  imports  consideration  so 
that  allegation  of  consideration  is  un- 
necessary even  -in  equity.  Mills  v. 
Larranoe,  186  111.  635,  58  N.  E.  219. 

[b]  Compliance  with  the  contractual 
terms  of  the  release  must  be  ple,aded 
or  excused.  Gibbons  v.  Scott,  15  Cal. 
284;  Scott  v.  Scott,  105  Ind.  584,  5 
N.  E.  397.  See  generally  11  Standard 
Proo.  986,  998,  et  seq. 

17.  See  the  title  "Exhibits,"  ana 
6  Standard  Pboc.  698.  See  also  Conant 
V.  Jones,  120  Ga.  568,  48  S.  E.  234; 
Hosier  v.  Eliason,  14  Ind.  523. 

18.  Kelsey  v.  Hobby,  16  Pet.  (U.  S.) 
269,  10  L.  ed.  961;  Wright  v.  Wilming- 
ton City  Ey.  Co.,  2  Marv.  (Del.)  141, 
42  Atl.  440. 

19.  Levister  v.  Southern  Ey.  Co.,  56 
S.  C.  508,-  35  S.  E.   207. 

20.  Bement  v.  Ohio  Valley  Bkg.  & 
Tr.  Co.,  99  Ky.  109,  35  S.  W.  139,  59 
Am.  St.  Eep.  445. 

21.  See  6  Standard  Proc.  681. 

22.  Hedlum  v.  Holy  Terror  Min.  Co., 
16  S.  D.  261,  92  N.  W.  31;  Trotter 
V.  Mutual  Eeserve  Fund  L.  Assn.,  9 
8.  D.  596,  70  S.  W.  843,  62  Am.  St. 
Eep.  887.  But  see  infm,  this  sec- 
tion. 

[a]  Surplusage.— But  allegations  in 
regard  thereto  may,  if  inserted,  ba 
treated  as  harmless  surplusage,  Hed- 
lum V.  Holy  Terror  Min.  Co.,  16  S.  D. 
261,  92  N.  W.  31. 

23.  See  infra,  this  section,  and  I, 
B,  2. 
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he  may  thus  by  subsequent  pleading  or  evidence  in  the  same  action, 
avoid  a  release,  depends  upon  whether  his  defense  to  it  be  legal  or 
equitable  and,  if  of  the  latter  character,  whether  equitable  defenses 
may  be  availed  of  in  actions  at  law.^*  "Where  the  fraud  or  other 
matter  invalidating  the  release  inheres  in  its  execution,  the  defense 
is  legal  and  is  therefore  available  by  appropriate  subsequent  pleading 
or  proof. ^°  But  when  the  matter  in  avoidance  is  collateral  in  its 
nature,  as  where  it  consists  of  fraud,  misrepresentation,  or  mistake 
with  reference  to  the  original  obligation  or  the  inducement  or  con- 
sideration for  the  release,  some  courts,  treating  the  defense  as  an 
equitable  one,  require  a  resort  to  equity  in  the  first  instance  for  relief 
from  the  release  before  suing  on  the  obligation;^"  most  courts,  how- 
ever, either  because  of  the  code  or  practice  act  allowing  equitable  de- 
fenses, or  because  the  defense  is  regarded  as  legal,  permit  the  plain- 
tiff to  avail  himself  of  the  defensive  matter  in  the  latter  as  well  as 
in  the  former  class  of  cases.^'  And  it  has  been  held  that  plaintiff 
may  in  his  action  on  the  original  obligation  set  up  the  matter  in- 
validating the  release.^^     Whether  the  plaintiff  may  or  must  reply 


24.  See  the  title  "Suits  and  Ac- 
tions," where  the  right  to  an  equitable 
defense  in  a  law  action  is  treated. 

25.  See  the  following  notes,  and 
infra,  I,  B,  2.  See  also  Chicago  City 
Ey.  Co.  V.  Uhter,  212  111.  174,  72  N.  E. 
195. 

[a]  Mistake. — See  Mclsaac  v,  Mc- 
Murray,  77  N.  H.  466,  93  Atl.  115, 
L.  R.  A.  1916B,  769,  and  Nielson  v. 
Portland  G^s  &  Coke  Co.,  76  Ore.  505, 
147   Pac.   554. 

26.  See  the  following  note,  and  Mc- 
Donald V.  Central  E.  Co.,  89  N.  J.  L. 
251,  98  Atl.  391.  See  also  Mclsaac  v. 
McMurray,  77  N.  H.  466,  93  Atl.  115, 
L.  E.  A.  1916B,  769,  replication  may 
be  treated  as  bill  In  equity. 

27.  See  the  annotation  .appended  to 
Olston  V.  Oregon  Water  Power  &  E. 
Co.,  52  Ore.  343,  96  Pac.  1095,  97  Pac. 
538,  20  L.  E.  A.  (N.  S.)  915,  and  the 
oases  in  the  notes  infra,  II,  B.  See 
also  the  following:  U.  S. — Suravitz  v. 
Pristasz,  201  Fed.  335,  119  C.  C.  A. 
573,  where  the  court  says  fraud  in  ob- 
taining the  release  is  "a  legal  and  not 
an  equitable  defense."  Conn. — Fuller 
V.  Crittenden,  9  Conn.  401,  406,  23  Am. 
Dec.  364.  la. — Eeddington  v.  Blue,  168 
Iowa  34,  149  N.  W.  933.  Kan.— Mis- 
souri Pac.  Ey.  Co.  v.  Goodholm,  61 
Kan.  758,  60  Pac.  1066.  Mo.— Wessel 
V.  Wm.  Waltke  &  Co.,  196  Mo.  App. 
582,  190  S.  W.  628;  Carroll  v.  United 
Eys.   Co.,  157  Mo.  App.   247,   289,   137 
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S.  "W.  303;  Girard  v.  St.  Louis  Car 
Wheel  Co.,  123  Mo.  358,  27  S.  W.  648, 
45  Am.  St.  Eep.  556,  25  L.  E.  A.  514; 
Cardwell  v.  Stuart,  92  Mo.  App.  586. 
N.  Y. — Warner  v.  Star  Co.,  162  App. 
Div.  458,  147  N.  Y.  Supp.  803.  N.  D. 
Clark  V.  Northern  Pac.  E.  Co.,  36  N.  D. 
503,  162  N.  W,  *06,  L.  E.  A.  1917E, 
399.  Wis. — Bussian  v.  Milwa,ukee,  L.  S. 
&  W.  E.  Co.,  56  Wis.  325,  14  N.  W. 
452. 

28.  See  infra,  this  note.  But  see 
supra,  this  section. 

[a]  "Plaintiff,  at  the  outset  of  the 
proceeding,  might  have  set  up  his  orig- 
inal cause  of  action,  and  the  fraud 
by  which  he  was  induced  to  execute 
the  release  for  it,  and,  on  showing 
these  facts,  have  lawfully  claimed  a 
recovery  of  the  difference  between 
what  he  received  by  reason  of  the  re- 
lease and  the  damages  justly  due  him 
upon  his  former  cause  of  action." 
Girard  v.  St.  Louis  Car  Wheel  Co.,  123 
Mo.  358,  27  S.  W.  648,  45  Am.  St. 
Eep.  556,  25  L.  E.  A.  514.  See  Kirk- 
lin  V.  Clark,  53  Ind.  App.  358,  101 
N.  E.  753. 

[b]  Joining  Count  for  Equitable 
Relief. — If  the  release  is  more  than  a 
receipt,  so  that  equitable  relief  is  re- 
quired, plaintiff  may  anticipate  the  de- 
fense by  joining  a  separate  count  ask- 
ing for  its  cancellation,  or  may  in  his 
reply  to  the  answer  raise  the  issue  of 
fraud,  mistake  or  surprise.  Cardwell 
V.  Stuart,  92  Mo.  App.  586. 
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to  a  plea  of  release  depends  upon  the  general  rules  as  to  the  propriety 
or  necessity  of  a  replication  to  new  matter  in  the  plea  or  answer.^" 
Subsequent  pleadings  follow  the  general  rules  elsewhere  treated.^" 
2.  Manner  of  Pleading  Matter  in  Avoidance  of  Release.  — A 
release  may  be  denied  in  the  usual  way^^  as  by  pleading  non  est  f  aetum.^^ 
If  it  is  desired  to  confess  and  avoid  a  release  the  plea  must  conform 
to  the  general  rules  elsewhere  discussed,''^  and  must  show  some  facts 
sufficient  to  avoid  it  in  law  or  equity,  such  as  fraud,  mistake,  duress, 
undue  influence,  or  lack  of  consideration.^*  Fraud  in  procuring  a 
release  must  be  specially  pleaded.^^  The  facts  rather  than  the  con- 
clusion of  the  pleader  must  be  set  forth,'^  showing  that  the  release 


29.  See  the  title  "Replication  and 
Reply,"  and  the  cases  cited  infra,  1, 
B,  2.  See  also  the  following  cases: 
Conn. — Simeoli  v.  Derby  Rubber,  Co., 
81  Conn.  423,  71  Atl.  546.  Ind. — Hoeger 
V.  Citizens'  St.  E.  Co.,  36  Ind.  App. 
662,  76  N.  E.  328.  Mass.— Lyon  v. 
Manning,  133  Mass.  439;  Emerson  v. 
Knower,  8  Pick.  63.  Mo. — Cordner  v. 
Roberts,  58  Mo.  App.  440.  N.  Y. 
Dambman  v.  Sehulting,  4  Hun  50,  6 
Thomp.  &  C.  251. 

30.  See  the  title  "Rejoinder  and 
Subsequent  Pleadings,"  and  Chicago  & 
A.  E.  Co.  V.  Jennings,  114  111.  App. 
622,  affirmed,  217  HI.  494,  75  N.  B. 
560. 

31.  See  the  title  "Denials,'-'  and  7 
Standard  Peoc.  57,  et  seq.;  11  Stand- 
ard Peoc.  1016. 

[a]  An  affidavit  denying  the  execu- 
tion of  the  release  set  out  in  the  de- 
fendant's answer  is  necessary  under 
some  statutes,  otherwise  its  genuine- 
ness and  due  execution  is  admitted. 
Petersen  v.  Taylor,  4  Cal.  Unrep.  Cas. 
335,  34  Pac.  724.  But  see  St.  Louis, 
I.  M.  &  S.  R.  Co.  V.  Smith,  82  Ark. 
105,  100  S.  W.  884. 

32.  Denniston  v.  Mudge,  4  Barb.  (N. 
Y.)  243;  North  v.  Wakefield,  13  Q.  B. 
536,  66  E.  C.  L.  536,  116  Eng.  Reprint 
1368. 

33.  See  the  title  "Confession  and 
Avoidance,"  and  Heck  v.  Missouri  Pac. 
R.  Co.,  147  Fed.  775,  execution  of  re- 
lease must  be  admitted. 

[a]  Joindei  of  non  est  factum  and 
plea  of  fraud,  see  Wright  v.  "Wilming- 
ton City  Ry.  Co.,  2  Marv.  (Del.)  141, 
42  Atl.  440,  and  also  5  Standard  Proo. 
243. 

34.  See  infra,  this  section,  and  the 
following:  Ind. — Gerard  v.  Jones,  78 
Ind.  378,  consideration.  N.  C. — White 
V.  Richmond   &   D.   R.   Co.,   110   N.   C. 


456,  15  S.  B.  197.  N.  Y.— Walbourn 
V.  Hingsten,  86  Hun  63,  33  N.  Y. 
Supp.  117,  66  N.  Y.  St.  814.  Tex. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Cade 
(Tex.  Civ.  App.),  93  S.  W.  124. 

See  also  the  title  "Rescission  and 
Cancellation." 

Pleading  failure  of  consideration,  see 
generally  11  Standaed  Proc.  1021,  et 
seq. 

35.  Ala.— O 'Rear  v.  Walker,  75  So. 
353.  Conn. — Church  v.  Spicer,  85  Conn. 
579,  83  Atl.  1115.  N.  C— Wilson  v. 
Wilson,  17  N.  G.  181.  Pa.— Bradley 
V.   Grosh,  8  Pa.  45. 

'  But  see  Shampeau  v.  Connecticut 
River  Lumb.  Co.,  42  Fed.  760;  Mich- 
igan Mut.  L.  Ins.  Co.  V.  Vierra,  116 
111.  App.  476,  and  the  title  "Replicar 
tion  and  Reply." 

[a]  Where  release  is  presented  after 
default  upon  the  hearing  in  damages, 
if  the  release  is  properly  considered 
(which  is  not  here  decided)  the  in- 
validity of  the  release  need  not  be 
pleaded  by  plaintiff.  Simeoli  v.  Derby 
Rubber  Co.,  81  Conn.  423,  71  Atl.  546. 

36.  Ore. — Ingraham  v.  Carlton  Lumb. 
Co.,  77  Ore.  633,  152  Pac.  256;  Leaven- 
good  V.  McGee,  50  Ore.  233,  91  Pac. 
453;  Leasure  v.  Forquer,  27  Ore.  334, 
41  Pac.  665.  R.  I. — Priedburg  v. 
Knight,  14  R.  I.  585.  Vt.— Harris  v. 
Bottum,  81  Vt.  346,  70  Atl.  560. 

But  see  Hoitt  v.  Holcomb,  23  N.  H. 
535;  McHenry  v.  McHenry  &  Co.,  14 
Leg.  Int.    (Pa.)    292. 

Compare  Bean  v.  Western  N.  C.  R. 
Co.,  107  N.   C.  731,  12   S.  E.  60O. 

See  generally  the  titles  "Conclusions 
of  Law;"  "Fraud  and  Deceit;"  "Re- 
scission and  Cancellation.'-' 

fa]  If  the  fraud  relied  on  is  the 
failure  of  defendant  to  disclose  or  ex- 
plain the  contents  of  the  instrument 
claimed  to  be  a  release,  facts  must  be 
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was  procured  through  fraud  and  deception  of  the  defendant"  by  which 
the  plaintiff  was  misled.^*  Mistake  sufficient  to  avoid  the  release, 
if  relied  upon,  should  be  alleged  in  accordance  with  the  general  rules 
elsewhere  treated.^^  That  a  release  was  executed  without  under- 
standing its  nature  and  effect  should  be  averred  directly  and  not  in- 
ferentially,*"  and  such  an  allegation  is  not  sufficient  without  averring 
some  mental  defect  disqualifying  him  from  making  a  contract,  or 
some  fraud  or  deceit  practiced  upon  him  by  the  defendant.*^  An 
allegation  is  sufficient  which  clearly  states  that  at  the  time  of  the 
execution  of  the  release  the  plaintiff  was  without  mental  capacity  to 
contract.*^  Tender,*^  where  necessary,  must  be  alleged  or  facts  excusing 


pleaded  which  create  a  duty  on  the 
part  of  the  defendant  to  so  disclose 
or  explain.  Ingraham  v.  Carlton  Lumb. 
Co.,  77  Qre.  633,  152  Pac.  256. 

[b]  Agent  making  the  statements 
which  are  alleged  to  have  induced  or 
coerced  plaintiff  into  signing  the  re- 
lease, should  be  named.  The  Oriental 
V.  Barclay,  16  Tex.  Civ.  App.  193,  41 
S.  W.  117. 

37.  Ingraham  v.  Carlton  Lumb.  Co., 
77  Ore.  633,  152  Pac.  256. 

38.  111. — Miller  v.  Mutual  Reserve 
Fund  L.  Assn.,  113  111.  App.  481.  Ind. 
Vandalia  Coal  Co.  v.  Alsopp,  61  Ind. 
App.  649,  109  N.  E.  421.  Okla.— Hern- 
don  V.  fc)t.  Louis  &  S.  F.  E.  Co.,  37 
Okla.  256,  128  Pac.  727. 

[a]  It  is  a  suf&cient  allegation  that 
the  release  "  'was  procured  by  fraud, 
in  this:  That  at  the  time  of  the  execu- 
tion thereof  .  .  .  plaintiff  was  in  a 
weak  mental  and  physical  condition 
.  .  . ;  that  he  was  incapable  of  know- 
ing or  appreciating  the  extent  of  his 
injuries;  that  he  was  alone,  without 
counsel  or  advisers'  .  .  .  that  the 
agent  of  the  company,  knowing  his 
condition,  'induced  and  unduly  in- 
fluenced' "  him  to  settle  for  a  sum 
"grossly  less  than  would  be  a  fair  and 
just  compensation."  Louisville  &  N. 
B.  Co.  V.  Huffstutler,  162  Ala.  619,  50 
So.  146. 

[b]  The  allegations  must  connect 
the  alleged  fraud  With  the  release  set 
forth  in  the  answer,  i.  ■e.,  they  must 
state  that  the  document  alleged  to  have 
been  fraudulently  obtained  is  the  one 
pleaded  by  the  defendant.  Ingraham  v. 
Carlton  Lumb.  Co.,  77  Ore.  633,  152 
Pac.  256. 

39.  See  the  titles  "Mistake;"  "Ee- 
scisslon  and  Oancellation."  See  also 
Herndon  v.  St.  Louis  &  S.  F.  E.  Co., 
37    Okla.   256,   128   Pae.    727,   holding 
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allegations  as  to  mutual  mistake  sufi- 
cient. 

40.  Turner  v.  Ontiberos  (Tex.  Civ. 
App.),  193  S.   W.  1089. 

[a]  But  in  the  absence  of  a  special 
exception  thereto,  an  allegation  which 
conveys  the  idea  that  this  is  the  case, 
is  sufficient.  Turner  v.  Ontiberos  (Tex. 
Civ.  App.),  193   S.  W.   1089. 

41.  Ingraham  v.  Carlton  Lumber  Co., 
77  Ore.  633,  152  Pac.  256. 

42.  Louisville  &  N.  E.  E.  Co.  v. 
Huffstutler,  162  Ala.  619,  50  So.  146, 
where  the  allegation  was  "that  at 
the  time  said  settlement  was  made, 
relied  on  in  said  plea,  plaintiff  did 
not  have  the  mental  capacity  to  make 
said  settlement."  See  also  Michalsky 
V.  Centennial  Brewing  Co.,  48  Mont. 
1,  134  Pac.  307.  See  generally  13 
Standard  Proc.  605. 

[a]  That  plaintiff  was  "totally  un- 
fit for  the  transaction  of  any  busi- 
ness" is  not  tantamount  to  an  allega- 
tion of  lack  of  mental  capacity  to 
contract.  Smith  v.  Georgia  E.  Bkg. 
Co.,  131  Ga.  470,  62  S.  E.  673. 

43.  Wessel  v.  Wm.  Waltke  &  Co., 
196  Mo.  App.  582,  190  8.  W.  628. 

[a]  If  no  objection  is  made  at  the 
time  of  trial  to  the  failure  of  the 
replication  to  plead  a  tender  the  re- 
sult will  not  be  disturbed  on  appeal 
where  the  verdict  made  allowance  for 
the  amount  paid.  Qirard  v.  St.  Louis 
Car  Wheel  Co.,  123  Mo.  358,  27  S.  W. 
648,  45  Am.  St.  Eep.  556,  25  L.  E. 
A.  514.  See  generally  the  titles  "Ee- 
scission  and  Cancellation;"  "Tender." 

[b]  Kecesslty  of  tender  or  return  of 
consideratioTi,  see  note  in  35  L.  E.  A. 
(N.  S.)  660,  and  the  following:  Conn. 
Simeoli  v.  Derby  Eubber  Co.,  81  Conn. 
423,  71  Atl.  546.  la.— Eeddington  v. 
Blue,  168  Iowa  34,  149  N.  W.  933. 
Mass.— Butler  v,  Gleason,    214    Mass, 
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it  must  be  stated,  but  it  need  not  appear  that  the  tender  has  since 
been  kept  good.** 

C.  Trial.  —  The  trial  in  actions  involving  a  release  follows  the 
general  rules  elsewhere  discussed.*' 

Questions  of  Law  and  Fact.  —  Questions  as  to  the  mental  capacity  of 
the  plaintiff  at  the  time  of  executing  the  release,*'  whether  or  not  he 
afterwards  ratified  it,*'  whether  the  release  was  obtained  by  undue 
influence,*^  or  fraud,*^  or  signed  under  a  mistaken  understanding 
as  to  its  nature  and  effect,*"  or  whether  it  was  signed  by  the  plain- 
tiff,'^ are  questions  which  must  be  left  to  the  jury  whenever  the  evi- 
dence is  conflicting  or  different  conclusions  might  reasonably  be  drawn 
therefrom.     The  construction  of  the  release,'^  and  the  determination 


248,  101  N.  E.  371.  Mich.— Brown  v. 
Ann  Arbor  E.  Co.,  183  Mich.  574,  149 
N.  W.  1031.  ]yijnn. — Marple  v.  Min- 
neapolis &  St.  L.  E.  Co.,  115  Minn. 
262,  132  N.  W.  333,  Ann.  Cas.  1912D, 
1082.  Mo. — Girard  v.  St.  Louis  Car 
Wheel  Co.,  123  Mo.  358,  27  S.  W. 
648,  45  Am.  St.  Eep.  556,  25  L.  E.  A. 
514;  Wessel  v.  Wm.  Waltke  &  Co.,  196 
Mo.  App.  582,  190  S.  "W.  628;  Chalmers 
c.  United  Eys.  Co.,  153  Mo.  App.  55, 
131  S.  W.  903.  S.  C— Treadway  «. 
Union  Buffalo  Mills  Co.,  84  S.  C.  41, 
65  S.  E.  934. 

44.  Beatty  v.  Palmer,  196  Ala.  67, 
71  So.  422. 

45.  See  the  title  "Trial,"-  and  the 
cross-references  there  found. 

46.  TJ.  S. — Shook  v.  Illinois  Cent.  E. 
Co.,  115  Fed.  57,  52  C.  C.  A.  651.  Ky. 
Louisville  &  N.  E.  Co.  v.  Winkler,  162 
Ky.  843,  173  8.  W.  151.  Mass.— Blitler 
v.  New  England  Structural  Co.,  191 
Mass.  397,  77  N.  B.  764.  N.  Y.— Grif- 
fith V.  American  Bridge  Co.,  163  App. 
Div.  597,  148  N,  Y.  Supp.  994.  Pa. 
Gibson  v.  Western  N.  Y.  &  P.  E.  C6., 
164  Pa.  142,  30  Atl.  308,  44  Am.  St. 
Eep.  586.  Tex.— Gulf,  C.  &  S.  V.  Ey. 
Co.  V.  Franklin  (Tex.  Civ.  App.),  155 
S.  W.  553.  W.  Va.— Norvell  v.  Kan- 
awha &  M.  E.  Co.,  67  W.  Va.  467,  68 
S.  E.  288,  29  L    E.  A.  (N,  S.)  325. 

47.  Minn. — Merrill  v.  Pike,  94  Minn. 
186,  102  N.  W.  393.  Miss. — Jones  v. 
Alabama  &  N.  Ey.  Co.,  72  Miss.  22, 
16  So.  379.  Tex.— Gulf,  C.  &  S.  P. 
Ey.  Co.  V.  Franklin  (Tex.  Civ.  App.), 
155  S.  W.  553, 

48.  Dixon  v.  Brooklyn  City  &  N.  E. 
Co.,  100  N.  Y.  170,  3  N.  B.  65;  Det- 
wiler  V.  Graham,  Loder  &  Co.,  17  Phila. 
(Pa.)   300,  41  Leg.  Int.  253. 

49.  m. — SDrincr  Valley  Coal  Co.  v. 
Buzig,  213  Til.  341,  72  N.  E.  1060;  Mc- 
Connick  Harv.  Maoh.  Co.  v.  Zakzewski, 


121  111.  App.  26.  la.— Jeez  v.  McDon- 
ald Mfg.  Co.,  179  I»wa  193,  161  N.  W. 
62.  Ky.— Glisson  v.  Paducah  Ey.  &  L 
Co.,  27  Ky.  L.  Eep.  965,  87  S.  W.  305. 
Md.— Eyan  v.  Gross,  68,  Md.  377,  12 
Atl.  115,  16  Atl.  302.  Mass.— Kean  v. 
New  York  Cent.  &  H.  E,  E.  Co.,  210 
Mass.  449,  97  N.  E.  64;  Larsson  ». 
Metropolitan  Stock  Exeh.,  200  Mass. 
367,  86  N.  E.  940.  N.  H.— Blaisdell 
V.  Davis  Paper  Co.,  75  N.  H.  497,  77 
Atl.  485.  N.  C— Styrou  v.  Atlantic  & 
N.  C.  E.  Co.,  161  N.  C.  78,  76  S.  E. 
692.  N.  D.— Clark  v.  Northern  Pac.  E. 
Co.,  36  N.  D.  503,  162  N.  W.  406,  L. 
E.  A.  1917E,  399.  Pa.— Hogarth  v. 
Wm.  H.  Grundy  &  Co.,  256  Pa.  451, 
100  Atl.  1001;  Clayton  v.  Consolidated 
Traction  Co.,  204  Pa.  536,  54  Atl.  332. 
Tex. — Houston  &  T.  C.  E.  Co.  v.  Bright 
(Tex.  Civ.  App.),  156  S.  W.  304.  Wis. 
Mensforth  v.  Chicago  Brass  Co.,  142 
Wis.  546,  126  N.  W.  41,  512,  135  Am. 
St.  Eep.  1084. 

50.  Ala. — Dwight  Mfg.  Co.  v.  Word, 
75  So.  979.  D.  C— Colbert  v.  Ana- 
feostia  &  P.  E.  E.  Co.,  41  App.  Cas. 
171.  m.— Chicago  City  Ey.  Co.  v. 
Uhter,  212  111.  174,  72  N.  E.  196;  In- 
diana, D.  &  W.  Ey.  Co.  V.  Fowler,  201 
111.  152,  66  N.  B.  394,  94  Am.  St. 
Eep.  158;  Kelly  v.  The  Aurora,  Elgin 
&  C.  E.  Co.,  168  111.  App.  386.  Kan. 
Griffith  V.  Atchison,  T.  &  S.  P.  E.  Co., 
100  Kan.  475,  164  Pac.  1094.  Tex. 
Western  Union  Tel.  Co.  v.  Walck  (Tex. 
Civ.  App.),  161  S.  W,  902.'  Wash. 
Pierce  v.  Seattle  Electric  Co.,  83  Wash. 
141,  145  Pac.  228;  Mattson  v.  Eureka 
Cedar  Lumber  of  S.  Co.,  79  Wash.  266, 
140  Pac.  377;  Hicks  v.  Jenkins,  68 
Wash.  401,  123  Pac.  526. 

51.  San  Antonio,  U.  &  6.  E.  Co.  v. 
Moya  (Tex.  Civ.  App.),  173  S.  W.  608. 

52.  Ala. — Murphy  v.  Black,  148  Ala. 
675,   41    So.    877."     N.    Y.— Barnes    v. 
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of  its  effect  as  a  contraet,^^  is  for  the  court. 

II.  BANKRUPTCY  PROCEEDINGS.  —  A.  Before  Discharge. 
The  mere  pendency  of  bankruptcy  proceedings  does  not  prevent  the 
commencement  of  suits  against  the  bankrupt,  prior  to  his  discharge.'* 
The  suit  may  be  stayed  or  continued,  however,  to  await  the  outcome 
of  the  bankruptcy  proceedings.^' 

B.  Effect  of  Discharge  as  Release  or  Satisfaction  of  Judgment. 
Unless  a  judgment  is  based  upon  fraud,'*  a  wilful  and  malicious  in- 
jury to  person  or  property,'^  false  pretenses'^  or  false  representa- 
tions,'^ a  discharge  in  bankruptcy  operates  to  release  the  bankrupt 
from  liability  thereon.*" 

C.  Who  May  Plead.  —  The  right  to  interpose  a  discharge  in 
bankruptcy  is  a  purely  personal  privilege*^  which  may  not  be  pleaded 
by  any  one  except  the  bankrupt.*^ 


American  China  Dev.  Co.,  131  App. 
Div.  40,  115  N.  Y.  Supp.  703.  Tex. 
Quebe  v.  Gulf,  C.  &  S.  F.  Ry.  Co.  (Tex. 
Civ.  App.),  77  S.  W.  442. 

53.  Vellekoup  v.  Fullerton  &  Co.,  79 
N.  J.  L.  16,  74  Atl.  793. 

54.  U.  S. — Chase  v.  National  Bank 
of  Commerce,  202  Fed.  906,  121  C.  C. 
A.  264;  In  re  Camelo,  195  Fed.  632. 
111. — Nonotuck  Silk  Co.  v.  Pritzker,  143 
111.  App.  644.  Mass. — Haekett  v.  Su- 
preme Council  A.  L.  H.,  206  Mass.  139, 
92  N.  E.  133. 

55.  Rogers  v.  Abbot,  206  Mass.  270, 
92  N.  E.  472,  138  Am.  St.  Rep.  394. 
See  the  title  "Supersedeas  and  Stay 
of  Proceedings." 

B6.  U.  a.— In  re  Shepardson,  220 
Fed.  186;  In  re  Nuttall,  201  Fed.  557; 
In  re  Rhutassel,  96  Fed.  597,  2  Am. 
Bankr.  697.  III. — Forsyth  v.  Vehmeyer, 
176  111.  359,  52  N.  E.  55.  la.— Olds  v. 
Forrester,  126  Iowa  456,  102  N.  W. 
419.  Mo. — ^Lippincott,  Johnson  &  Co. 
V.  Herman,  179  Mo.  350,  78  S.  W. 
1132.  N.  J.— Barnes  Mfg.  Co.  v.  Nor- 
den,  67  N.  J.  L.  493,  51  Atl.  -454. 

[a]  Actual,  not  constructive  fraud, 
is  required  to  bring  the  case  within 
this  rule.  Bullis  v.  0  'Beirne,  195  U.  S. 
606,  25  Sup.  Ct.  118,  49  L.  ed.  340,  13 
Am.  Bankr.  108;  Moody  v.  Muscogee 
Mfg.  Co.,.  134  Ga.  721,  68  S.  E.  604. 

[b]  Fraud  Need  Not  Appear  on 
Face  of  Judgment. — If  the  record  shows 
the  judgment  to  have  been  recovered 
for  fraud  this  exception  attaches.  Bul- 
lis V.  O 'Beirne,  195  XT.  S.  606,  25  Sup. 
Ct.  118,  49  L.  ed.  340,  13  Am.  Bankr. 
108  (affirmed,  171  N.  Y.  689,  64  N.  E. 
1119) ;  Parker  v.  Whittier,  91  Fed.  511, 
33  C.  C.  A.  658. 
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57.  Sever  v.  Swecker,  138  Iowa  721, 
116  N.   W.  704. 

Implied  malice  (1)  will  bring  the 
case  within  this  exception  (Tinker  v. 
Colwell,  193  U.  S.  473,  24  Sup.  Ct.  505, 
48  L.  ed.  754;  Peters  v.  United  States, 
177  Fed.  885,  101  C.  C.  A.  99;  Me- 
Christal  v.  Clisbee,  190  Mass.  120,  76 
N.  E.  511,  3  L.  R,  A.  [N.  S.]  702), 
but  (2)  negligence  will  not.  Tomp- 
kins V.  Williams,  206  N.  Y.  744,  100 
N.  E.  1134,  afflrmed,  137  App.  Div.  521, 
122  N.  Y.  Supp.  152. 

58.  In  re  Cole,  106  Fed.  837, 

59.  Frank  v.  Michigan  Paper  Co., 
179  Fed.  776,  103  C.  C.  A.  268,  30 
L.  R.  A.  (N.  S.)  623;  Chambers  v. 
Kirk,  41  Okla.  696,  139  Pae.  986. 

60.  U.  S.— Im  re  Wakefield,  207  Fed. 
180;  In  re  Hale,  161  Fed.  387.  Ala. 
Ellis  &  Co.  «.  Mobile  Jj  &  K.  C. 
R.  Co.,  166  Ala.  187,  51  So.  860;  Otto 
Young  &  Co.  v.  Howe,  150  Ala.  157, 
43  So.  488.  Oal. — ^Boggs  v.  Dunn,  160 
Cal.  283,  116  Pac.  743.  N.  J.— Barnes 
Cycle  Co.  v.  Haines,  69  N.  J.  Eq.  651, 
61  Atl.  515.  Tex. — Kruegel  v.  Murphy, 
59  Tex.  Civ.  App.  482,  126  S.  W.  680. 
Vt.— 7n  re  Grout,  88  Vt.  318,  92  Atl. 
646,  Ann.  Cas.  1917A,  210. 

[a]  A  composition  with  creditors 
confirmed  by  the  bankruptcy  court  is, 
in  effect,  a  discharge  in  bankruptcy  and 
may  be  pleaded  as  such.  Broadway 
Trust  Co.  V.  Manheim,  47  Mise.  415,  95 
N.  Y.  Supp.  93,  34  Civ.  Proo.  310. 

61.  Bohon  Co.  v.  Moren,  151  Ky. 
811,  152  S.  W.  944;  Bank  of  Commerce 
v.  Elliott,  109  Wis.  648,  85  N.  W. 
417. 

62.  Johnson  v.  Waxelbaum  Co.,  1 
Ga.  App.  511,  58  8.  E.  56  ("indorser, 
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D.  Pleading  or  Otherwise  Claiming  Benefit  or  Discharge. 
1.  Generally.  —  A  discharge  in  bankruptcy  must  be  pleaded  affirm- 
atively,^^ not  only  in  an  original  suit,  but  in  any  subsequent  pro- 
ceeding to  revive  a  judgment.^*  If  not  pleaded  the  bankrupt  will 
be  considered  as  having  waived  his  right  to  this  special  defense  and 
it  may  not  be  thereafter  set  up.^"  The  adjudication  must  be  pleaded 
in  accordance  with  the  general  rulps  elsewhere  treated.""  Unless  the 
obligation  sued  on  is  prima  facie  of  such  character,"'  the  plea  or  answer 
must  allege  or  show  that  the  obligation  sued  on  was  one  from  which 
the  discharge  would  be  a  release,"^  and  was  not  contracted  after  the 


surety  or  joint  maker");  Bohon  Co. 
V.  Moren,  151  Ky.  811,  152  S.  W.  944, 
partner. 

63.  U.  S.—In  re  Nuttall,  201  Fed. 
557;  In  re  Wesson,  88  Fed.  855,  4 
Hughes  522.  Ark. — Lovell  v.  Sneed,  79 
Ark.  204,  95  S.  W.  157.  Ga.— Mc- 
Dougald  V.  Chattanooga  Med.  Co.,  10 
Ga.  App.  653,  73  S.  E.  1089.  Mass. 
Lane  v.  Holcomb,  182  Mass.  360,  65 
N.  E.  794.  Mich.-^T,aber  v,  Wayne 
Circuit  Judge,  156  Mich.  652,  121  N. 
W.  481.  N.  Y. — Sehreiber  v.  Garden, 
152  App.  Div.  817,  137  N.  Y.  »upp, 
747;  Broadway  Trust  Co.  v.  Manheim. 
47  Misc.  415,  95  N.  Y.  Supp.  93,  34 
Civ.  Proc.  310;  Bailey  v.  Kraua,  39 
Misc.  845,  81  N.  Y.  Supp.  492,  13 
N.  Y.  Ann.  Cas.  1.  Tex. — Bunting 
Stone  Hdw.  Co.  v.  Alexander  (Tex. 
Civ.  App.),  190  S.  W.  1152;  Stone  v. 
Schneider-Davis  Co.,  51  Tex,  Civ.  App. 
517,  112  S.  "W.  133.  W.  Va.— First 
Nat.  Bank  of  Broadway  v.  Cootes,  74 
W.  Va.  112,  81  S.  E.  844.  Wis.— Bank 
of  Commerce  v.  Elliott,  109  Wis.  648, 
85  N.  W.  417. 

64.  In  re  Wesson,  88  Fed.  855,  4 
Hughes  522. 

[a]  Where,  however,  the  statute 
limits  the  plea  in  an  action  of  tres- 
pass, to  "not  guilty,"  discharge  in 
bankruptcy  may  be  proved  under  such 
a  plea.  Pitcairn  v.  Scully,  252  Pa.  82, 
97  Atl.  120. 

65.  TJ.  S.— Mack  Mfg.  Co.  v.  Van 
Duerson,  138  Fed.  953;  In  re  Wesson, 
88  Fed.  855,  4  Hughes  522.  Mass. 
Lane  v.  Holcomb,  182  Mass.  360,  65 
N.  E.  794,  where  the  bankrupt  pleaded 
in  the  action  wHhoiit  setting  up  the 
discharge  which  was  then  existant,  at- 
tempting three  weeks  after  the  verdict 
to  set  it  up  on  a  motion  in  arrest  of 
judgment.  Mich. — Taber  v.  Wayne  Cir- 
cuit Judge,  156  Mich.  652,  121  N.  W. 
481.     N.  Y.— Sehreiber  v.  Garden,  152 


App.  Div.  817,  137  N,  Y.  Supp.  747. 
Tex. — Stone  v.  Schneider-Davis  Co.,  51 
Tex.  Civ.  App.  517,  112  S.  W.  133; 
White  V.  Powell,  38  Tex.  Civ.  App. 
38,  84  S.  W.  836.  W.  Va.— First  Nat. 
Bank  of  Broadway  v.  Cootes,  74  W. 
Va.  112,  81   S.  B.  844. 

[a]  Amendment  To  Plead. — Where 
no  claim  of  surprise  is  made  and  where 
it  is  apparent  from  the  original  plead- 
ing that  the  party  intends  to  rely 
upon  his  discharge  as  a  bankrupt,  it 
is  error  to  refuse  him  leave  to  amend 
to  cure  imperfect  pleading  to  enable 
him  to  introduce  evidence  of  such  dis- 
charge. Bailey  v.  Kraus,  39  Misc.  845, 
81  N.  Y.  Supp.  492,  13  N.  Y,  Ann. 
Cas.  1. 

66.  See  generally  15  Standard  Proc. 
624;  16  Standard  Proc.  371,  394,  409, 
412. 

67.  Currier  v.  King,  81  Vt.  285,  69 
Atl.  873. 

[a]  A  promissory  note  comes  within 
this  provision  where  it  set  forth  in 
the  pleadings,  but  not  where  suit  is 
on  the  common  counts,  even  though 
a  copy  of  the  note  be  filed  asi  a 
specification  of  the  claim.  The  reason 
for  the  distinction  is  "that  a 
specification  is  no  part  of  the  declara- 
tion '  for  the  purposes  of  the  subse- 
quent pleadings."  Currier  v.  King,  81 
Vt.  285,  69  Atl.  873. 

68.  Johnson  v.  Waxelbaum  Co.,  1 
Ga.  App.  511,  58  S.  E.  56;  Currier  v. 
King,  81  Vt.  285,  69  Atl.  873.  Com- 
pare Roden  Groc.  Co.  v.  Leslie,  169 
Ala.  579,  53  So.  815. 

[a]  Setting  forth  the  complaint 
upon  which  a  judgment  was  obtained 
is  a  proper  manner  of  showing  the 
nature  of  the  judgment  for  this  pur- 
Tiose.  State  ex  ret.  Wheatley  v.  Beck, 
175  Ind.  312,  93  N.  E.  664. 

rbl  But  where  plaintiff's  complaint 
shows  the  discharge  he  must  avoid  the 
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granting  of  the  diseharge.^^  It  is  not  necessary  to  aver  that  the 
adverse  party's  debt  was  scheduled;  this  is  a  matter  for  replication.'^" 
The  pleading  should  show  in  what  court  the  bankruptcy  proceedings 
were  had,"  and  the  date  of  filing  of  the  petition.^^  Whether  the 
jurisdictional  facts  must  be  pleaded  depends  entirely  upon  the  gen- 
eral rules  and  principles  elsewhere  discussed."  If  the  character  of 
the  court  as  set  forth  is  one  judicially  known  to  have  jurisdiction  in 
bankruptcy  nothing  further  need  appear  so  far  as  the  subject  matter 
is  concerned/*  and  the  same  is  true  as  to  the  parties  also  in  case  of 
an  adjudication  by  a  United  States  district  court,  owing  to  the  pre- 
sumption of  jurisdiction  attending  its  judgments.''^ 

2.  Discharge  Pending  or  Subsequent  to  the  Action.  —  Where  de- 
fendant obtains  a  discharge  in  bankruptcy  pending  the  action,  plain- 
tiff may  be  permitted  to  discontinue  his  action  without  costs.'®  Such 
a  discharge  is  set  up  by  a  supplemental  plea  in  the  nature  of  the 
common  law  plea  puis  darrein  continuance.''  The  plea  must  be 
made  by  leave  of  court,'*  and  the  opposing  party  must  have  an  op- 


effect  thereof  by  alleging  facts  show- 
ing that  his  claim  was  not  included 
in  the  discharge,  and  his  allegation  that 
he  was  discharged  from  all  his  debts, 
including  the  obligation  in  controversy, 
is  but  a  conclusion  of  law  and  is  in- 
suflS.cieut.  Bennett  v.  Lewis,  23  Ky.  L. 
Eep.  2037,  66  8.  W.  523. 

69.  Fowler  v,  Michael  (Tex.  Civ. 
App.),  81  S.  W.  321. 

70.  Eoden  Grocery  Co.  v.  Leslie,  169 
Ala.  579,  53  So.  815. 

[a]  Where  the  pleader  admits  that 
his  adversary's  claim  was  not  sched- 
uled in  the  bankruptcy  proceedings,  the 
pleading  is  sufficient  if  it  alleges  that 
the  adverse  party  had  actual'  knowl- 
edge of  the  proceedings  in  time  to 
present  his  claim.  Eeinhardt  v.  Pried- 
erieh,  58  Ind.  App.  421,  108  N.  E. 
258. 

71.  Bailey  v.  Kraus,  39  Misc.  845, 
81  N.  Y.  Supp.  492,  13  N.  Y.  Ann. 
Cas.  1. 

72.  House  v.  Johnson,  19  Colo.  App. 
524,  76  Pac.  743. 

73.  See  17  Standard  Pboc.  661,  663; 
16  Standard  Pboc.  376,  394,  409,  412; 
15  Standard  Pboc.  438,  note  87  [e], 
628,  685,  694. 

74.  See  references  in  preceding  note. 

75.  Bryant  v.  Kinyon,  127  Mich. 
152,  86  N.  W.  531,  53  L.  R.  A.  801. 
See  also  Edelstein  v.  United  States, 
149  Fed.  636,  79  C.  C.  A.  328,  9  L. 
E.  A.  (N.  S.)  236.  Compare  Broadway 
Trust  Co.  V.  Manheim,  47  Misc.  415, 
95  N.  Y.  Supp.  93,  34  Civ.  Proc.  310; 
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Bailey  v.  Kraus,  39  Misc.  845,  81  N.  T. 
Supp.  492,  13  N.  Y.  Ann.  Cas.  1. 

76.  Bank  of  Commerce  v.  Elliott,  109 
Wis.  648,  85  N.  W.  417.  See  also  Kahn 
V.  Casper,  51  App.  Div.  540,  64  N.  Y. 
Supp.  838. 

77.  Beeves  v.  McCracken,  69  N.  J. 
Eq.  203,  60  Atl.  332,  affirmed,  73  N.  J. 
Eq.  729,  69  Atl.  247;  Balk  v.  Harris, 
130  N.  C.  381,  41  S.  E.  940,  reiteraed 
on  other  grounds,  198  U.  S.  215,  25 
Sup.  Ct.  625,  49  L.  ed.  1023.  See  In  re 
Nuttall,  201  Fed.  557.  See  also  16 
Standard  Proc.  624,  and  the  title 
"Puis  Darrein  Continuance." 

[a]  Issue  Kalsed  After  Verdict. 
When,  after  verdict,  the  defendant  by 
a  plea  puis  darrein  continuance  sets 
up  a  discharge  in  bankruptcy,  to 
which  the  plaintiff  replies  that  the 
debt  is  based  upon  fraud,  the  practice 
is  to  submit  this  issue  to  a  jury,  with- 
out disturbing  the  verdict.  If  the 
plaintiff  prevails  he  is  entitled  to 
judgment  on  the  verdict;  if  the  de- 
fendant prevails,  he  is  entitled  to 
judgment  notwithstanding  the  verdict. 
Kellogg  V.  Kimball,  138  Mass.  441. 

78.  Balk  V.  Harris,  130  N.  C.  381, 
41  S.  E.  940. 

[a]  The  court  may  for  good. cause 
refuse  to  allow  a  discharge  to  be  set 
up  by  amendment  or  by  supplemental 
pleading.  Bank  of  Commerce  v.  Elliott, 
109  Wis.  648,  85  N.  W.  417! 

fb]  When  not  made  until  after  a 
trial  and  judgment  such  an  application 
should  only  be  granted  upon  payment 
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portunity  to  be  heard.'^  Where  a  discharge  is  not  obtained  until 
after  judgment  on  the  original  obligation  the  defense  should  be  inter- 
posed in  the  proceedings  to  enforce  the  judgment  rather  than  by  an 
attempt  to  enjoin  or  cancel  the  judgment.^"  It  has  been  held,  how- 
ever, that  where  a  discharge  was  granted  pending  an  appeal,  it  may 
be  filed  in  the  appellate  court  and  the  appeal  may  be  dismissed.^^ 

E.  SuBSEQTjENT  PLEADINGS.  —  "Where  a  discharge  in  bankruptcy 
is  pleaded,  it  should  be  followed  by  subsequent  pleadings,  where  they 
are  permitted,*^  such  as  replication^'  or  supplemental  petition**  in 
accordance  with  general  rules  elsewhere  treated.*'  The  matter  al- 
leged in  avoidance  must  not  constitute  a  departure.^^ 

F.  Questions  op  Law  and  Fact.  —  In  accordance  with  general 
rules  elsewhere  treated*'  it  is  ordinarily  a  question  of  fact  whether 
the  creditor  had  actual  notice  of  the  bankruptcy  proceedings,** 
whether  there  was  a  new  promise  to  pay  a  discharged  debt,*'  and 
whether  the  obligation  sued  on  was  created  by  false  pretenses  or 
fraudulent  representations,^"  though  whether  the  record  of  a  judg- 
ment sued  on  shows  that  the  cause  of  action  was  one  for  fraud  is  a 
question  for  the  court.*^ 


of  costs.  Kahn  v.  Casper,  51  App. 
Div.  540,  64  N.  Y.  Supp.  838;  De  Marco 
V.  Ma.ss,  31  Misc.  827,  64  N.  Y.  Supp. 
768. 

79.  Balk  V.  Harris,  130  N.  C.  381, 
41  S.  E.  940. 

80.  Hellman  v.  Goldstone,  161  Fed. 
913,  88  C.  e.  A.  604;  MoDougald  v. 
Chattanooga  Med.  Co.,  10  Ga.  App.  653, 
73  S.  E.  1089,  the  bankrupt  cannot 
after  judgment  against  him,  attack  the 
validity  thereof. 

81.  Marx  v.  Hart,  166  Mo.  503,  517, 
66  S.  W.  260,  89  Am.  St.  Rep.  715; 
Haggerty  t?.  Morrison,  59  Mo.  324. 

82.  See  generally  the  titles  "Repli- 
cation and  Reply;"  "Rejoinder  and 
Subsequent  Pleadings;"  and  see  15 
Standard  Pboc.  637.- 

83.  Wheatman  v.  Andrews,  85  N.  J. 
L.  107,  89  Atl.  285. 

[a]  Representing  that  money  bor- 
rowed is  to  remain  part  of  the  bor- 
rower's general  assets  is  not  a  case  of 
false  pretenses  so  as  to  take  the  debt 
cut  of  the  operation  of  a  discharge, 
and  a  pleading  so  alleging  for  the 
purpose  of  defeating  a  plea  of  such 
discharge  is  insufficient.  Chambers  «. 
Kirk,   41   Okla.   696,   139   Pac.  986. 


[b]  That  the  debt  was  not  scheduled 
is  for  replication.  Eoden  Groc.  Co.  v. 
Leslie,  169  Ala.  579,  53  So.   815. 

84.  See  Cooper  Groc.  Co.  v.  Elume 
(Tex.  Civ.  App.),  156  S.  W.  1157. 

85.  See  the  titles  "Puis  Darrein 
Continuance;"  "Replication  and  Re- 
ply;" "Rejoinder  and  Subsequent 
Pleadings;"  and  15  Standard  Pboc. 
637. 

86.  See  the  titles  "Departure;" 
"Replication  and  Reply,"  and  also 
Strauch  v.  Flyiin,  108  Minn.  313,  122 
N.  W.   320. 

87.  See  the  title  "Province  of  Judge 
and  Jury.'-' 

88.  Troy  v.  Eudnick,  198  Mass.  563, 
85  N.  E.  177. 

89.  Md. — Old  Tovn  Nat.  Bank  v. 
Parker,  121  Md.  61,  87  Atl.  1105,  Minn. 
Pearaall  v.  Tabour,  98  Minn.  248,  108 
N.  W.  808.  Mo.— Farmers'  &  Mer- 
chants '  Bank  ».  Richards,  119  Mo. 
App.  18,  95  S.   W.  290. 

90.  Atlantic  Skirt  Mfg.  Co.  ■». 
Jacobs,  8  Ga.  App.  299,  68  S.  E.  1077. 
See  "Fraud  and  Deceit;"  "Obtaining 
Property  by  False  Pretenses." 

91.  See  Forsyth  v.  Vehmeyer,  176 
111.  359,  52  N.  E.  55. 


RELIEF. See  Choice  and  Election  of  Remedies;  Decrees;  Judg- 
ments; Prayer;  Remedy;  Suits  and  Actions. 

RELIGION.  —  See  Blasphemy;  Sunday  and  Holidays;    Oath    and 
AiSrmation;  Keligious  Societies, 
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I.    ACTIONS    BY    AND    AGAINST    RELIGIOUS    SOCIETIES. 

A.  Capacity  To  Sue  and  Be  Sued.  —  1.  Incorporated  Religious 
Societies.  —  An  incorporated  religious  society  may  sue^  and  be  sued^ 
in  the  same  manner  and  to  the  same  extent  as  corporations  generally.' 
Suits  in  behalf  of  the  corporation  must  be  authorized  by  the  proper 
officers  or  trustees,*  but  if  the  trustees  are  in  hostility  to  the  interests 
of  the  corporation  or  refuse  to  act  to  protect  its  property  any  private 
member  may  bring  suit  for  the  benefit  of  himself  and  the  other  mem- 
bers,°  and  in  such  ease  it  would  be  necessary  to  make  the  trustees 
and  the  corporation  defendants.^ 
Actions  to  which  the  incorporated  society  is  a  party  must  be  by' 


1.  Whitsitt  V.  Pre-emption  Presby- 
terian Church,  110  111,  125;  McConnell 
V.  Gardner,  Morris  (la.)  272. 

[a]  Though  a  corporation  de  facto 
only,  it  is  entitled  to  sue.  U.  S. — Bal- 
timore &  P.  R.  Co.  V.  Fifth  Baptist 
Church,  137  U.  S.  568,  11  Sup.  Ct.  185, 
34  L.  ed.  784.  Cal.— First  Baptist 
Church  V.  Branham,  90  Cal.  22,  27  Pae. 
60.  See  also  Mora  v.  Murphy,  83  Cal. 
12,  23  Pac.  63;  West  Koshkonong  Con- 
gregation V.  Ottesen,  80  Wis.  62,  49 
N.  W.  24.  N.  M.— Probst  v.  Trustees 
of  Domestic  Missions,  3  N.  M.  237,  5 
Pac.  702,  reversed  on  other  grounds,  129 
U.  S,  182,  9  Sup.  Ct.  263,  32  L.  ed. 
642.  And  see  Wardens  of  St.  Louis 
Church  V.  Blanc,  8  Rob.    (La.)   51. 

[b]  A  Roman  Catholic  bishop  being 
a  corporation  sole,  may  sue  and  be 
sued  as  such.  tJ.  S. — ^Ponce  v.  Roman 
Catholic  A.  Church,  210  U.  S.  296,  28 
Sup.  Ct.  737,  52  L.  ed.  1068.  Cal.— Ro- 
man Catholic  Archbishop  v.  Shipman, 
79  Cal.  288,  21  Pac.  830.  P.  I.— Harty 
V.  Sandin,  11  Phil.  Isl.  450.  P.  R. 
Marrero  v.  Skerret,  17  Porto  Rico  540. 

2.  Ladd  v.  Methodist  Episcopal 
Church,  1  Mich.  N.  P.  47. 

[a]  Forfeiture  of  corporate  rights 
can  only  be  enforced  by  the  state  in 
proceedings  had  for  that  purpose.  In  re 
Cutchogue  Cong.  Church,  131  N.  T.  1, 
30  N.  E.  43,  affirming  13  N.  Y.  Supp. 
1040.  See  also  In  re  Arden's  Will,  Con. 
Sur.  (N.  T.)  159,  4  N.  Y.  Supp.  177, 
20  N.  Y.  St.  865. 

3.  See  generally  the  title  "  Corpora- 
tions. "- 

i.  See  Westminster  Presby.  Church 
V.  Pindley,  44  Misc.  173,  89  N.  Y.  Supp. 
801. 

[a]  One  of  Seyeral  Trustees. — An 
action  may  under  some  conditions  be 
broUs-ht  upon  behalf  of  a  corporation 
iiy    one    of   its    trustees,      Stokes    v. 


Phelps  Mission,  47  Hun   (N.  Y.)    570, 

14  N.  Y.  St.  901.  See  also  Berryman 
V.  Reese,  11  B.  Mon.  (Ky.)  287;  As- 
sociate Reformed  Church  v.  Theological 
Seminary,  4  N.  J.  Eq.  77, 

[b]  De  facto  trustees  may  bring  the 
action.  First  Baptist  Church  v.  Bran- 
ham,  90  Cal.  22,  27  Pac.  60;  Green  v. 
Cady,  9  Wend.  (N.  Y.)  414. 

[c]  But  an  action  cannot  be  main- 
tained in  the  name  of  a  religious  so- 
ciety by  persons  claiming  to  be  trus- 
tees, whose  right  is  disputed  and  de- 
nied, who  are  not  in  possession  of  the 
church  property,  nor  who  have  been 
admitted  to  the  exercise  of  any  of  the 
rights  and  duties  of  the  office.  North 
Baptist  Church  v.  Parker,  36  Barb. 
(N.  Y.)  171.  And  see  Scott  v.  Curie, 
9  B.  Mon.  (Ky.)  17;  Bundy  v.  Birdsall, 
29  Barb.  (N.  Y.)  31. 

5.  Cal. — ^Baker  v.  Ducker,  79  Cal. 
365,  21  Pac.  764.  N.  H.— Hale  v. 
Everett,  53  N,  H.  9,  16  Am.  Rep.  82. 
N.  Y.— Isham  v.  Fullager,  14  Abb.  N. 
C.  363;  Westminster  Pres.  Church  v. 
Findley,  44  Misc.  173,  89  N.  Y.  Supp. 
801.  N.  C— Nash  v.  Sutton,  117  N.  C. 
231,  23  S.  E.  178.  Ohio.— Wiswell  v. 
First  Cong.  Church,  14  Ohio  St.  31. 
Can. — ^Boulton  v.  Toronto  Church  Soc, 

15  Grant  Ch.  (U.  C.)  450. 

See  5  Standard  Pkoc.  697,  and  the 
title    "Stocks   and   Stockholders. '-'- 

6.  Westminster  Pres.  Church  v. 
Findley,  44  Misc.  173,  89  N.  Y.  Supp. 
801. 

7.  m.  —  Whitsitt  V.  Pre-emption 
Presbyterian  Church,  110  111.  125.  la. 
Leftwick  v.  Thornton,  18  Iowa  56;  Mc- 
Connell V.  Gardner,  Morris  272.  Mass. 
Clark  V.  Quincy  Evangelical  Soc,  12 
Gray  17.  Mich. — Eis  v.  Croze,  149 
Mich.  62,  112  N.  W.  943.  Mc— First 
Barotist  Church  v.  Robberson,  71  Mo. 
326;  North  St,  Louis  Christian  Church 
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and  against^  the  society  in  its  corporate  name,  and  if  the  words  "the 
trustees  of"  are  a  part  of  the  corporate  name,  such  official  title  must 
be  used  in  bringing  or  defending  suits.^ 

2.  Unincorporated  Societies.^"  —  An  unincorporated  society  cannot 
sue^^  or  be  sued^^  in  its  aggregate  name.  Trustees  or  committees  ap- 
pointed by  the  proper  church  authorities  may  sue  in  beh&lf  of  the 
society,^^  and  actions  against  the  association  are    properly    brought 


V.  MeGowan,  62  Mo.  279.  N.  J. — Ever- 
ett V.  Trustees  of  First  Presb.  Church, 
53  N.  J.  Eq.  500,  32  Atl.  747.  N.  T. 
Attica  First  Methodist  Epise.  Church 
V.  Filkins,  3  Thomp.  &  C.  279;  Bundy 
V.  Birdsall,  29  Barb.  31.  And  see 
White  V.  Miller,  71  N.  Y.  118,  27  Am. 
Eep.  13.  Wis. — German  Evangelical 
Cong.  V.  Hoessli,  13  Wis.  348. 

[a]  The  president  of  the  corporation 
cannot  sue  in  his  own  name  upon  a 
claim  in  its  favor.  Lowenthall  v. 
Wiseman,  56  Barb.   (N.  Y.)   490. 

[b]  But  for  wrongs  committed  prior 
to  incorporation  action  is  not  main- 
tainable in  the  corporate  name.  Moun- 
tain Top  M.  B.  Church  v.  McLarty, 
133  Ga.  S48,  66  S.  E.  243. 

[o]  Not  in  Name  of  Trustees. 
Walker  v.  McPhersoa  (Ala.),  74  So. 
449;  First  Baptist  Church  v.  Robber- 
son,  71  Mo.  326. 

[d]  An  amendment  substituting  the 
corporate  name  will  be  allowed  at  the 
trial  if  the  action  be  in  the  name  of 
the  trustees  individually.  Ainleyville 
Cong.  V.  Grewer,  23  V.  C.  C,  P.  (Can.) 
533. 

[e]  In  the  Roman  Catholic  church 
the  right  of  the  bishop  to  sue  for 
property  is  exclusive  until  the  con- 
trary be  shown.  Marrero  V.  Skerret, 
17  Porto  Eico  540. 

ff]  But  where  title  stands  in  the 
name  of  the  trustees,  they,  rather  than 
the  corporation  should  be  parties  plain- 
tiff in  an  action  of  ejectment.  Willin 
V.  Wright,  2  Boyce  (Del.)  197,  78  Atl. 
773;  Walker  v.  Fawcett,  29  N.  C.  44. 

8.  m.  —  People  V.  Braucher,  258 
111.  604,  101  N.  E.  944,  47  L. 
E.  A.  (N.  S.)  1015.  la.— Keller 
V.  Tracy,  11  Iowa  530.  Md. — Tartar  v. 
Gibbs,  24  Md.  323;  African  Meth. 
Bethel  Church  v,  Carmack,  2  Md.  Ch. 
143.  Mich.— Ladd  v.  Methodist  Church, 
1  Mich.  N.  P.  143.  Mo.— See  Klix 
Polish  E.  C.  St.  S.  V.  Parish,  137  Mo. 
App.  347,  118  S.  W.  1171.  N.  Y.— See 
Grnesbeeek  v.  Dunscomb,  41  How.  Pr. 
302. 

Vol.  XXII 


9.  HI. — ^Ada  Street  M.  E.  Church  v. 
Garnsey,  66  111.  132.  Ind. — ^Drumheller 
V.  First  TJniversaliist  Church,  45  Ind. 
275.  Wis. — German  Evangelical  Cong. 
V.  Hoessli,  13  Wis.  348.  See  also  Skin- 
ner V.  Eichardson,  Boynton  &  Co.,  76 
Wis.  464,  45  N.  W.  318;  Methodist 
Episcopal  Church  v.  Sherman,  36  Wis. 
404. 

Arid  see  Colo. — Shipton  v.  Norrid,  1 
Colo.  404.  111. — Willard  V.  Methodist 
Episcopal  Church,  66  111.  55;  First 
Cong.  Church  v.  Stewart,  43  111.  '81. 
Ind. — Wiles  v.  Philippi  Church,  63  Ind. 
206;  Hamriek  v.  Bence,  29  Ind.  500. 

10.  See  generally  the  title  "Asso- 
ciations.'^ 

11.  Ga. — Mutual  Life  Ins.  Co.  v.  In- 
man  Park  Presbyterian  Church,  111  Ga. 
677,  36  S.  E.  880.  Ky.— Curd  v.  Wal- 
lace, 7  Dana  190,  32  Am.  Dec.  85. 
N.  Y. — Van  Buren  v.  Gansevoort  Re- 
formed Church,  62  Barb.  495.  Tex. 
Tunstall  v.  Wormley,  54  Tex.  476. 

12.  Ga. — Kelsey  v.  Jackson,  123  Ga. 
113,  50  S.  E.  951;  Thurmond  v.  Cedar 
Spring  Baptist  Church,  110  Ga.  816, 
36  S.  E.  221;  WUkins  v.  St.  Mark's 
Protestant  Episc.  Church,  52  Ga.  351. 
la. — Keller  v.  Tracy,  11  Iowa  530.  Tex. 
Methodist  Epise.  Church  South  v.  Clif- 
ton, 34  Tex.  Civ.  App.  248,  78  S.  W. 
732;  Burton  v.  Grand  Rapids  School 
Furn.  Co.,  10  Tex.  Civ.  App.  270,  31 
S.  W.  91. 

13.  U.  S. — Beatty  v.  Kurtz,  2  Pet. 
566,  7  L.  ed.  521;  Penny  v.  Central 
Coal  &  C.  Co.,  138  Fed.  769,  71  C.  0. 
A.  135;  Callsen  v.  Hope,  75  Fed.  758. 
Colo. — Shipton  v.  Norrid,  1  Colo.  404. 
Ind.— Gaflf  v.  Greer,  88  Ind.  122,  45 
Am.  Eep.  449.  la. — ^Presbyterian  Church 
of  Osceola  v.  Harken,  177  Iowa  195, 
158  N.  W.  692.  Ky.— Bennett  v.  Mor- 
gan, 112  Ky.  512.  66  S.  W.  287;  Had- 
den  V.  Chorn,  8  B.  Mon.  70;  Shannon 
V.  Frost,  3  B.  Mon.  253:  Humnhrey 
V.  Burnside,  4  Bush  215.  Mich. — ^White 
V.  Eice,  112  Mich.  403,  70  N.  W.  1024. 
Mo.— Lilly  V.  Tobbein,  13  S,  W,  106Q, 
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against  such  trustees/*  or  against  the  members  collectively.^"  Where 
the  members  of  the  society  are  numerous,  one  or  more  of  them  may 
sue  for  all/°  or  be  made  defendants  to  represent  all." 

B.  Pleading.  —  1.  Declaration,  Complaint  or  Petition.^*  —  Fol- 
lowing the  general  rules  .established  by  the  weight  of  authority/^  cor- 
porate capacity  need  not  be  alleged  in  an  action  by  a  religious  cor- 
poration/" unless  the  code  or  statute  require  it.^^  But  in  actions 
against  such  a  corporation  the  pleading  should  disclose  the  fact  of 


Ore.  —  Methodist     Epise.     Church     v. 
Adams,  4  Ore.  76. 

But  see  Curd  v.  Wallace,  7  Dana 
(Ky.)  190,  32  Am.  Dec.  85. 

[a]  The  committee  need  not  he 
memhers  of  the  association.  Humphrey 
V.  Burnside,  4  Bush  (Ky.)  215;  Doe  v. 
Bain,  3   U.  C.  Q.  B.  198. 

[b]  When  property  is  held  in  trust 
by  the  trustees,  one  trustee  may  main- 
tain an  action  though  the  other  dis- 
sent, the  latter  being  indemnified  for 
costs.  Unangst  v.  Shortz,  5  Wh.art. 
(Pa.)   506. 

[c]  In  Canada  the  statute  permits 
the  trustee  to  sue  in  a  quasi  corporate 
name.  Franklin  Church  v.  Maguire,  23 
Grant  Ch.  (U.  0.)  102;  Toronto  Ber- 
keley St.  Cong.  V.  Stevens,  37  XT.  C. 
Q.  B.  (Can.)  9;  Ainleyville  Cong.  v. 
Grower,  23  XT.  C.  C.  P.  533;  Humphreys 
V.  Hunter,  20  U.   C.  C.  P.   (Can.)   456. 

14.  Kelsey  v.  Jackson,  123  Ga.  113, 
50  S.  B.  951;  Davis  v.  Bradford,  58 
N.  H.  476. 

15.  G-a. — Kelsey  v.  Jackson,  123  Ga. 
113,  50  S.  E.  951;  Thurmond  v.  Cedar 
Spring  Bapflst  Church,  110  Ga.  816,  36 
S.  E.  221;  Josey  v.  Union  L.  &  Tr. 
Co.,  106  Ga.  608,  32  S.  E.  628;  Wilkins 
V.  St.  Mark's  Protestant  Episc.  Church, 
52  Ga.  351.  la.— Keller  v.  Tracy,  11 
Iowa  530.  Mo.— See  Moore  v.  Stem- 
mons,  94  Mo.  App.  475,  68  S.  W.  224. 
Pa. — ^Wallace  v.  Snodgrass,  34  Pa. 
Stiper.  551.  Tex. — Burton  v.  Grand 
Bapids  School  Furn.  Co.,  10  Tex.  Civ. 
App.  270,  31  S.  W.  91. 

,  16.  V.  S. — Beatty  v.  Kurtz,  2  Pet. 
566,  7  L.  ed.  521;  Penny  v.  Central 
Coal  &  C.  Co.,  138  Fed.  769,  71  C.  C, 
A.  135;  Sharp  v.  Bonham,  213  Fed.  660. 
Oal. — Wheelock  v.  First  Presbyterian 
Church,  119  Cal.  477.  51  Pac.  841; 
Baker  v.  Bvidker.  79  Cal.  365,  21  Pac. 
764.  Conn. — Bailev  v.  Lewis,  3  Day 
450;  Tilden  v.  Metealf,  2  Day  259.  D.  0. 
See  Drew  v-  Hogan,  26  App.  Cas.  55. 


la. — McConnell  v.  Gardner,  Morris  272. 
See  also  McDonald  v.  Gray,  11  Iowa 
508,  79  Am.  Dec.  509.  Kan. — Fink  v. 
Umscheid,  40  Kan.  271,  19  Pac.  623, 
2  L.  E.  A.  146.  Ky. — ^Berryman  v. 
Eeese,  11  B.  Mon.  287.  N.  H.— Akscyn 
V.  Second  National  Bank,  98  Atl.  519. 
N.  J. — NewtJurgh  Associate  Refd, 
Church  V.  Princeton  Theological  Sem- 
inary, 4  N.  J,  Eq.  77.  Ohio. — Mannix 
V.  Purcell,  46  Ohio  St.  102,  19  N.  E. 
572,  15  Am.  St.  Eep.  562,  2  L.  E.  A. 
753.  See  Meyer  v.  Lipski,  10  Ohio 
Dec.  95,  7  Ohio  N.  P.  366.  Ore.— Meth- 
odist Episc.  Church  v.  Adams,  4  Ore. 
76.  ~  Pa. — Phipps  c.  Jones,  20  Pa.  260, 
59  Am.  Dee.  708;  In  re  Maguire,  13 
Phila.  244.  Va. — Perkins  v.  Seigfried's 
Admr.,  97  Va.  444,  34  S.  E.  64. 
See  the  title  "Paxtles." 

[a]  The  governing  body  of  the  so- 
ciety need  not  be  joined  as  plaintiffs. 
Sharp  V.  Bonham,  213  Fed.  660. 

[b]  A  non-member  has  no  such  right 
notwithstanding  he  may  at  one  time 
have  had  an  interest  in  the  property. 
Ky. — Shannon  v.  Frost,  3  B.  Mon.  253. 
N.  Y. — Smith  v.  Bowers,  57  App.  Div. 
252,  68  N.  Y.  Supp.  169,  affirmed,  171 
N.  Y.  669,  64  N.,  E.  1125.  Ore.— Nel- 
son V.  Monitor  Congregational  Church, 
74  Ore.  162,  145  Pac.  37.  Tenn.— Nance 
V.  Busby,  91  Tenn.  303,  18  S.  W.  875, 
15  L.  E.  A.  801.  Wis.— Strong  v.  Doty, 
32  Wis.  381. 

17.  Wheelock  v.  First  Presbyterian 
Church,  119  Cal.  477,  51  Pac.  841; 
Keller  v.  Tracy,  11  Iowa  530. 

18.  See  the  titles  "Declaration  and 
Complaint;"   "Bills  and  Answers." 

19.  See  5  Standard  Proc.  640. 

20.  Board  of  Domestic  Missions  v. 
Von  Pueehelstein,  27  N.  J.  Eq.  30; 
Zion  Church  v.  St.  Peter's  Church,  5 
Watts  &  S.  215. 

21.  American  Baptist  Home  Mission 
Soe.  V.  Foote,  52  Hun  307,  5  N.  Y. 
Sunt).  236;  Stoddard  v.  Onondaga  An- 
nual Conference,  12  Barb.  (N.  Y.)  573. 
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incorporation.^^  "When  the  action  is  brought  by  one  or  more  mem- 
bers,^^  or  by  a  committee  appointed  for  that  purpose,^*  their  right  so 
to  sue  must  appear. 

2.  Plea  or  Answer.^^  —  "Want  of  incorporation^^  and  misnomer^' 
must  be  pleaded  in  abatement  or  in  bar  and  are  waived  by  pleading 
to  the  merits.^* 


22.  Eiffe  V.  Proetor,  99  Mo.  App. 
601,  74  S.  W.  409.  See  5  Standard 
Proc.  652. 

[a]  An  allegation  that  the  defend- 
ants were  memhers  "of  a  religious  so- 
ciety" is  not  an  averment  of  incor- 
poration. Eiffe  V.  Proctor,  99  Mo. 
App.  601,  74  S.  W.  409. 

[b]  When  the  name  of  the  corpora- 
tion is  correctly  stated  at  the  com- 
mencement of  the  deelarafion,  it  is  not 
necessary  to  repeat  the  full  name  of 
the  corporation  all  through  the  declara- 
tion, a  distinct  reference  to  the  name 
already  given  is  sufficient.  Antipoeda 
Baptist  Church  v.  Mulford,  8  N.  J.  L. 
182. 

[c]  A  religious  corporation  may  he 
sued  by  the  name  hy  which  it  is  com- 
monly known,  and  if  the  description 
impliedly  amounts  to  an  allegation  that 
it  is  a  corporate  body,  it  will  be  suf- 
ficient without  an  averment  as  to  its 
corporate  evidence.  Ladd  v.  Methodist 
Episcopal  Church,  1  Mich.  N.  P.  47. 

[d]  An  objection  for  want  of  aver- 
ment of  corporate  existence  is  too  late 
when  first  made  at  the  trial.  Worrell 
V.  First  Presbyterian  Church,  23  N.  J. 
Eq.  96. 

23.  Oal. — ^Baker  v.  Ducker,  79  Cal. 
365,  2]  Pac.  764.  Ind.— Yanthis  v. 
Kemp,  43  Ind.  App.  203,  85  N.  E.  976, 
86  N.  E.  51.  la.— McGonnell  v.  Gard- 
ner, Morris  272.  N.  Y. — Westminster 
Presbv.  Church  v.  Findley,  44  Misc. 
173,  89  N.  Y.  Supp.  801.  Ohio.— Mes- 
singer  v.  Wardens  of  Trinity  Church, 
8  Ohio  Dec.  (Eeprint)  227,  6  Wkly. 
L.  Bui.  397.  Tex.^See  Bottom  v. 
Tinsley  (Tex.  Civ.  App.),  184  S.  W. 
833. 

[a]  The  complaint  need  not  allege 
that  the  members  bringing  the  action 
were  appointed  by  a  majority  of  the 
members  of  the  church  for  that  pur- 
pose. Berryman  v.  Eeese,  11  B.  Mon. 
(Ky.)  287.  And  see  Baker  v.  Ducker, 
79  'Cal.  365,  21  Pac.  764. 

24.  St.  Patrick's  Church  v.  Consum- 
ers' Ice.  Co..  44  La.  Ann.  1021,  11  So. 
682.  And  see  Bush  v.  Bullington,  38 
Ind.  App.  587,  78  N.  E.  640. 
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25.  See  generally  the  titles  "An- 
swers;" "Bills  and  Answers;"  "De- 
nials;" "Pleas."' 

26.  Methodist  Epise,  Church  v. 
Wood,  5  Ohio  283,  Wright  12;  Zion 
Church  V.  St.  Patrick's  Church,  5  Watts 
&  8.  (Pa.)  215.  See  also  5  Standard 
Proc.  645,  et  seq. 

[a]  General  denial  insufficient. 
Wiles  V.  Philippi  Church,  63  Ind. 
206. 

[b]  General  issue  without  notice  of 
intention  to  deny  admits  existence  of 
corporation;  but  otherwise  if  notice  of 
intention  to  deny  is  given.  Christian 
Soc.  V.  Macomber,  3  Mete.  (Mass.) 
235. 

27.  TJ.  S.— Baltimore  &  P.  E.  Co.  v. 
Fifth  Baptist  Church,  137  U.  S.  568, 
11  Sup.  Ct.  185,  34  L.  ed.  784.  And 
see   Society   of   the  Gospel  v.   Pawlet, 

I  4  Pet.  480,  501,  7  L.  ed.  927.  Mass. 
j  See  Christian  Soc.  v.  Macomber,  3 
I  Mete.   235.     N.   Y. — ^Barnes   v.   Perine, 

9  Barb.  202.    And  see  Methodist  Epise. 
!  Church  V.  Tryon,  1  Den.  451. 
I      See  5  Standard  Proc.  638,  639,  and 

the  title  "Names." 

[a]  Issue  of  misnomer  is  not  raised 
by  an  allegation  that  plaintiff  is  not 
incorporated,  the  defect  must  be  raised 
unequivocally  in  the  answer  or  it  is 
waived.  Associate  Presbyterian  Cong. 
V.  Hanna,  113  App.  Div.  12,  98  N.  Y. 
Supp.  1082. 

[b]  Amendment  To  Correct  Mis- 
nomer.— When  the  defendant  answered 
fby  objecting  to  a  misnomer  an  amend- 
ment allowing  the  substitution  of  the 
proper  parties  having  capacity  to  sue 
will  be  permitted.  Methodist  Epise. 
Church  V.  Williamson,  7  Del.  Co.  Eep. 
(Pa.)   129. 

28.  Worrell  v.  First  Presbyterian 
Church,  23  N.  J.  Eq.  96;  Zion  Church 
V.  St.  Peter's  Church,  5  Watts  &  S. 
(Pa.)  215. 

[a]  _  Want  of  capacity  to  sue  must 
be  raised  either  by  demurrer  or  an- 
swer, or  the  objection  is  waived.  Young 
Men's  Christinn  Assn.  v.  Dubach,  82 
Mo.  475. 
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C.  Process.^'  —  The  statute  sometimes  reflates  the  service  of 
process  on  incorporated  religious  societies.^"  It  must  generally  be 
made  on  officers  who  are  at  least  de  facto,  in  possession  of  the  offices.^^ 
A  statute  providing  for  service  in  a  particular  manner  on  an  unin- 
corporated business  association,  does  not  apply  to  an  unincorporated 
religious  society.'^ 

D.  Questions  of  Law  and  Fact.  —  "Whether  a  particular  question 
is  one  of  law  or  fact  depends  upon  general  principles  elsewhere  dis- 
cussed.'^ Whether  there  has  been  a  voluntary  withdrawal  or  secession 
from  a  church  is  ordinarily  a  mixed  question  of  law  and  fact  ;'*  whether 
there  has  in  fact  been  such  a  secession  is  a  question  of  fact  on  the 
evidence,'^  while  what  amounts  to  a  secession  or  withdrawal  is  a 
question  of  law.'° 

E.  Judgment,  Enpokcement  op.  —  A  judgment  against  trustees 
of  a  religious  society  as  such  is  enforceable  against  the  property  of 
the  society,"  though  it  seems,  according  to  some  authorities,  that 
church  property  is  not  subject  to  execution.^* 


29.  See  generally  tte  titles  "Proc- 
ess;" "Service  of  Process  and 
Papers." 

30.  See  the  statutes  and  New  Or- 
leans V.  Christ  Church,  3  La.  Ann. 
453. 

Service  of  process  on  corporations 
generally,  see  5  Standard  Proc.  617. 

[a]  A  general  appearance  by  the 
corporation  is  a  waiver  of  the  issuance 
and  service  of  the  writ.  Zion  Church 
V.  St.  Peter's  Church,  5  Watts  &  S. 
(Pa.)  215.  And  see  2  Standabd  Pboc. 
520. 

31.  Berriam  v.  Methodist  Society,  4 
Abb.  Pr.  (N.  T.)  424,  6  Duer  682.  See 
also  Woodward  v.  Church  of  the 
Evangelists,  14  Wkly.  N.  C.  (Pa.)  240. 

[a]  Service  of  process  on  the  trus- 
tees is  sufficient  when  they  are  the 
custodians  of  the  money  and  property 
of  the  church,  though  they  have  no 
specific  authority  to  defend  suits. 
Wallace  v.  United  Presbyterian  Church 
Gen.  Assembly,  194  Pa.  178,  45  Atl. 
84. 

32.  Hicks  V.  Methodist  Epise. 
Church,  4  Ohio  Dec.  (Eeprint)  85,  1 
Clev.  L.  Eep.  14. 

33.  See  the  title  "Province  of 
Judge   and   Jury." 

[a]  Whether  the  rector  of  a  church 
had  authority  to  bind  the  vestry  re- 
garding the  preparation  and  accept- 
ance of  plans  for  a  church,  is  for  the 
jury.  Cann  v.  Eector  of  Church  of 
Holy  Eedeemer,  121  Mo.  App.  201,  98 
S,  W.  781. 

[b]  Whether  there  was  a  ratification 

«5 


by  the  church  of  the  acts  of  trustees 
beyond  their  authority,  where  there  is 
some  evidence  to  that  effect,  is  for 
the  jury.  Moore  v.  First  Euthven  Cir- 
cuit M.  E.  Church,  117  Iowa  33,  90 
N.   W.   492. 

[c]  Whether  a  certain  meeting  of  a 
religious  society  was  a  legal  meeting, 
is  a  question  of  law  for  the  court. 
Gibson  v.  Morris,  28  Tex.  Civ.  App. 
555,  67  S.  W.  433. 

[d]  Whether  plaintiffs  are  the  duly 
elected  trustees  of  the  society,  and  in 
such  character  have  legal  capacity  to 
sue,  is  a  question  of  fact  when  the 
issue  is  presented  by  answer  and  riot 
by  demurrer.  Gallipolis  Pirst  Presby. 
Soc.  V.  Smithers,  12  Ohio  St.  248. 

34.  Hale  v.  Everett,  53  N.  H.  9,  16 
Am.  Dec.  82;  Wiswell  v.  First  Cong. 
Church,  14  Ohio  St.  31. 

35.  Conii. — First  Baptist  Church  v. 
Eouse,  21  Conn.  160.  Mass. — See  Steb- 
bins  V.  Jennings,  10  Pick.  172.  Tex. 
Gibson  v.  Morris,  28  Tex.  Civ.  App. 
555,  67  S.   W.  433. 

36.  Perry  v.   Tupper,  7*4  HT.   C.   722. 

37.  Davis  v.  Bradford,  58  N.  H. 
476. 

38.  See  15  Standard  Proc.  899. 
[a]    A  judgment  against  a  church  is 

not  collectible  out  of  moneys  con- 
tributed by  members  on  successive  Sun- 
days, w'hich  was  not  contributed  for 
any  specific  purpose,  the  money  being 
deposited  in  a  bank  by  the  pastor  in 
his  own  name.  People's  Bank  v.  St. 
Anthony's  E.  C.  Church,  38  Hun  (N. 
Y.)  330. 
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II.    JUDICIAL  SUPERVISION  OVER  RELIGIOUS  SOCIETIES. 

A.  JtTEiSDicTioN.  —  1.  In  General.  —  The  civil  courts  in  the  United 
States  do  not  exercise  ecclesiastical  jurisdiction  and  will  not  ordi- 
narily interfere  in  matters  involving  church  questions  or  religious 
doctrine.^*  But  the  courts  will  assume  jurisdiction  where  the  con- 
troversy involves  some  legal  right,  as  for  example  where  the  civil 
rights  secured  to  complainant  by  the  constitution  and  by-laws  of 
the  society  *have  been  denied  him,*°  or  where  the  controversy  con- 
cerns the  title  to  or  use  and  possession  of  the  society's  property.*^ 
Thus  where  a  right  of  property  is  dependent  on  a  question  of  doctrine, 
discipline,  ecclesiastical  law,  rule,  custom  or  church  government,  and 
that  question  has  been  decided  by  the  highest  tribunal  within  the 
organization,  the  civil  courts  will  enforce  and  give  effect  to  such  de- 
cision or  rule,^^  provided  such  rule  or  decision  be  not  inconsistent  with 


39.  Ind. — White  Lick  Friends  v. 
White  Lick  Friends,  89  Ind.  136.  Miss. 
Mt.  Helm  Baptist  Church  v.  Jones,  79 
Miss.  488,  30  So.  714.  Nel).— Moaeman 
V.  Heitshusen,  50  Neb.  420,  69  N.  W. 
957.  N.  Y. — Trustees  of  Presbytery  v. 
Westminster  Presbv.  Church,  67  Misc. 
317,  122  N.  Y.  Supp.  309.  Wis.— Mas- 
ibrnah  v.  Von  Oehsen,  163  Wis.  208, 
157  N.  W.  775. 

[a]  "Although  the  civil  courts  will 
not,  in  case  of  persons  excommuni- 
cated by  competent  church  authority, 
go  behind  that  authority  and  inquire 
whether  the  persons  have  been  regular- 
ly or  irregularly  excommunicated,  the 
courts  may  inquire  whether  the  expul- 
sion was  the  act  of  the  church,  or  of 
persons  who  were  not  of  the  church." 
Bates  V.  Houston,  66  Ga.  198,  202. 

40.  Maabruch  v.  Von  Oehsen,  163 
Wis.  208,  157  N.  W.  775. 

41.  U.  S. — Steinhauser  v.  Order  of 
St.  Benedict,  194  Fed.  289,  114  C.  C. 
A.  249.  Ark.— Monk  v.  Little,  182 
S.  W.  511.  111.— People  v.  Brau- 
cher,  258  111.  604,  101  N.  E. 
944,  47  L.  E.  A.  (N.  S.)  1015;  Ferraria 
V.  Vasconcellos,  31  111.  25;  Papailiou 
V.  Manusos,  108  111.  App.  272.  Ind. 
Grimes'  Exrs.  v.  Harmon,  35  Ind.  201, 
9  Am.  Eep.  690.  la.— Bird  v.  St. 
Mark's  Church,  62  Iowa  567,  17  N.  W. 
747.  Ky.^Eansom  v.  Eogers,  12  Ky. 
Op.  739;  Gartin  v.  Penick,  5  Bush  110. 
La.  —  German  Evangelical  Cong,  v. 
Pre^sler,  17  La.  Ann.  127.  Miss. — ^Mt. 
Helm  Baptist  Church  v.  Jones,  79 
Miss.  488,  30  So.  714.  Mo.— Boyles  v. 
Eoberts,  222  Mo.  613,  121  S.  W.  805; 
Prickett  v.  Wells,  117  Mo.  502.  24  S. 
W.  52;  Watson  v.  Garvin,  54  Mo.  '353. 


N.  Y. — Eobertson  v.  Bullions,  9  Barb. 
64,  aprmed,  11  N.  Y.  243;  Trustees  of 
Presbj'tery  v,  Westminster  Presby. 
Church,  67  Misc.  317,  122  N.  Y.  Supp. 
309;  Westminster  Presby.  Church  v. 
Findley,  44  Misc.  173,  89  N.  Y.  Supp. 
801.  Pa. — Ashinsky  v.  Levenson,  256 
Pa.  14,  100  Atl.  491,  L.  E.  A.  191 7D, 
994;  Schlichter  v.  Keiter,  156  Pa.  119, 
27  Atl.  45, '22  L.  E.  A.  161;  Mcllvaiu 
V.  Christ  Church,  2  Woods  Dec.  293. 
P.  I. — Eoman  Catholic  Church  v. 
Municipalities,  12  Phil.  M.  639;  Eoman 
Catholic  Church  v.  Langaran,  11  Phil. 
Isl.  460.  But  see  Eoman  Catholic 
Church  V.  Cebu,  11  Phil.  lal.  405.  Tex. 
First  Baptist   Church  v.  Fort,  93   Tex. 

215,  54  S.  W.  892,  49  L.  E.  A.  617; 
Mendelsohn  v.  Gordon  (Tex.  Civ. 
App.),  156  S.  W.  1149;  Clark  v.  Brown 
(Tex.  Civ.  App.),  108  S.  W.  421;  Peace 
V.  First  Christian  Church,  20  Tex.  Civ. 
App.  85,  48  S.  W.  534.  Can.— Itter  v. 
Howe,  23  Ont.  App.  256. 

[a]  Equity  Jurisdiction. — ^When  the 
members  of  an  unincorporated  religious 
society  are  numerous  and  constantly 
changing,  the  property  being  held  in 
common  an  action  upon  a  note  executed 
in  behalf  of  the  society  by  the  trus- 
tees is  properly  brought  in  equity. 
Pleasant  Hill  Shakers  Soc.  v.  Watson 
(C.  C.  A.),  68  Fed.  730. 

42.  IT.  S.  —  Watson  v.  Jones,  13 
Wall.  679,  20  L.  ed.  666,  Conn.— Trin- 
ity  M.   E.   Church  v.   Harris,   73   Conn. 

216,  47  Atl.  116,  50  L.  E.  A.  636.  Ga. 
Mack  r.  Kime,  129  Ga.  1,  58  S.  E. 
184,  24  L.  E.  A.  (N.  S.)  675.  Bl. 
German  Evangelical  L.  T.  Congregation 
V.  Deutsche  E.  L.  D.  G.,  U.  A.  C. 
246   111.    328,   92    N.   E.    868;    Kunis  v. 
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the  constitution  and  laws  of  the  land.*' 

2.  Legal  and  Equitable.  —  Jurisdiction  of  these  questions  resides 
as  a  rule  in  equity,**  although  sometimes  the  remedy  is  at  law.*' 

B.  Pakticulab  Proceedings.  —  1.  Actions  for  Misuse  of  Property, 
a.    In  General.  —  A  court  of  equity  may  by  injunction*^  prevent  an 


Eobertson,  154  111,  394,  40  N.  E.  343. 
Ind. — Eamsay  v.  Hicks,  174  Ind.  428, 
91  N.  E.  344,  92  N.  E.  164,  30  L.  B. 
A.  (N.  S.)  665;  Bentle  v.  Ulay,  175 
Ind.  494,  94  N.  E.  759,  46  Ind.  App. 
660,  93  N.  E.  459;  Smith  v.  Pedigo, 
145  Ind.  361,  33  N.  E.  777,  44  N.  E. 
363,  19  L.  E.  A.  433,  32  L.  E.  A. 
838;  Lamb  v.  Cain,  129  Ind.  486,  29 
N.  E.  13,  14  L.  E.  A.  518;  GafC  v. 
Greer,  88  Ind.  122,  45  Am.  Eep.  449. 
Kan. — Hackney  v.  Vawter,  39  Kan.  615, 
18  Pac.  699.  Mo. — Hayes  v.  Manning, 
263  Mo.  1.  172,  S.  W.  897;  Pulbright 
V.  Higginbotham,  133  Mo.  668,  34  S.  W. 
875;  Priekett  v.  Wells,  117  Mo.  502, 
24  S.  W.  52.  Neb. — St.  Vincent's  Par- 
ish V.  Murphy,  83  Neb.  630,  120  N.  "W. 
187;  Pounder  v.  Ash,  44  Neb.  672,  63 
N.  W.  48;  Eottman  v.  Bartling,  22 
Neb.  375,  35  N.  W.  126.  N.  Y.— First 
Baptist  Church  v.  Witherell,  3  Paige 
296,  24  Am.  Dec.  223.  Ohio. — Harrison 
V.  Hoyle,  24  Ohio  St.  254;  Eike  v. 
rioyd,  6  Ohio  C.  C.  80,  3  Ohio  Cir. 
Dee.  359;  Griggs  v.  Middaugh,  10  Ohio 
Dee.  (Eeprint)  643,  22  Wkly.  L.  Bui. 
367.  Pa. — Eyan  v.  Dunzilla,  239  Pa. 
486,  86  Atl.  1089.  S.  C— Middleton  v. 
Ellison,  95  S.   C.  158,   78  S.  E.  739. 

43.  U.  S. — SteinhauBer  v.  Order  of 
St.  Benedict,  194  Fed.  289,  114  C.  C.  A. 
249.  Mo.— Priekett  v.  Wells,  117  Mo. 
502,  24  S.  W.  52.  But  see  Boyles  v. 
Eoberts,  222  Mo.  613,  121  S.  W.  805. 
Pa. — In  re  Memorial  M.  E.  Church,  40 
Pa.  Co.  Ct.  611. 

44.  Ala. — Gewin  v.  Mt.  Pilgrims  B. 
Church,  166  Ala.  345,  51  So.  947,  139 
Am.  St.  Eep.  41.  Ind.— Smith  v. 
Pedigo,  145  Ind.  361,  33  N.  E.  777,  44 
N.  E.  363,  19  L.  E.  A.  433,  32  L.  E. 
A.  838;  Lamb  V.  Cain,  129  Ind.  486, 
29  N.  B.  13,  14  L.  E.  A.  518.  Ky. 
Cahill  V.  Bigger,  8  B.  Mon.  211;  Curd 
V.  Wallace,  7  Dana  190,  32  Am.  Dec. 
85.  N.  J. — Ludlam  v.  Higbee,  11  N. 
J.  Eq.  342.  Tex. — See  Mendelsohn  v. 
Gordon  (Tex.  Civ.  App.),  156  S.  W. 
1149.  Wis. — Lutheran  T.  Congrega- 
tion of  Neenah  v.  St.  Paul's  English 
E.  L.  Congregation,  159  Wis.  56,  150 
N.  W.  190. 

[a]    Appointment   of  Eeceiver.  —  A 


court  having  authority  by  statute  to 
order  the  sale  of  real  estate  belong- 
ing to  a  religion's  society  and  to  direct 
how  the  proceeds  are  to  be  used,  has 
no  authority  under  such  statute  to  ap- 
point a  receiver  of  the  property  of 
the  corporation.  Wheaton  v.  Gates,  18 
N.  Y.  395. 

45.  U.  S. — See  Penny  v.  Central  Coal 
&  C.  Co.,  138  Fed.  769,  71  C.  C.  A. 
135.  Del.— Willin  v.  Wright,  2  Boyee 
197,  78  Atl.  773.  Ind.— Yanthis  v. 
Kemp,  43  Ind.  App.  203,  85  N.  E. 
976,  86  N.  E.  451,  ejectment  will  lie 
to  determine  right  of  possession  of 
property.  N.  Y. — First  Baptist  Church 
V.  Witherell,  3  Paige  296,  24  Am.  Dee. 
223.  And  see  Yan  Deuzen  v.  Presby- 
terian Congregation,  4  Abb.  Dec.  465. 
Can. — Humphreys  v.  Hunter,  20  U.  C. 
C.  P.  456,  ejectment. 

Ejectment. — See  7  Standard  Proc. 
987.  ' 

46.  Ala. — Hundley  v.  Collins,  131 
Ala.  234,  32  So.  575,  90  Am.  St.  Eep. 
33.  D.  0. — See  Drew  v.  Hagan,  26 
App.  Cas.  55.  111. — Fussell  v.  Hail,  233 
111.  73,  84  N.  E.  42;  Nelson  v.  Ben- 
son, 69  111.  27;  Lawson  v.  Kolbenson, 
61  111.  405;  Tomlin  v.  Blunt,  31  111. 
App.  234.  Ind. — ^Perry  v.  McEwen,  22 
Ind.  440.  la.  —  Mt.  Zion  Baptist 
Church  V.  Whitmore,  83  Iowa  138,  49 
N.  W.  81,  13  L.  E.  A.  198.  Ky.— Curd 
V.  Wallace,  7  Dana  190,  32  Am.  Dec. 
85.  Mass. — ^Fisher  v.  Ellis,  3  Pick. 
322;  Weld  v.  May,  9  Cush.  181.  Neb. 
Avery  v.  Baker,  27  Neb.  388,  43  N.  W. 
174,  20  Am.  St.  Eep.  672.  N.  H. 
Hale  V.  Everett.  53  N.  H,  9,  16  Am. 
Eep.  82.  N.  Y. — Eeis  v.  Eohde,  34  Hun 
161,  6  Civ.  Proc.  406;  Eobertson  v. 
Bullions,  9  Barb.  64;  Miller  v.  Gable, 
2  Denio  492;  Kniskern  v.  Lutheran 
Churches,  1  Sandf.  Ch.  439;  Bowden 
V.  McLeod,  1  Edw,  Ch.  588.  And  see 
Trustees  of  Presbytery  v.  Wefetminster 
Presby.  Church,  142  App.  Div.  876,  127 
N.  Y.  Supp.  851;  Westminster  Presby. 
Church  V.  Findley,  44  Misc.  173,  89 
N.  Y.  Supp.  801.  Pa.— Ashinsky  v. 
Levenson,  256  Pa.  14,  100  Atl.  491,  L. 
E.  A.  1917D,  994.  Tex.— See  Mendel- 
sohn V.  Gordon   (Tex.  Civ.  App.),  156 

Vol.  XXII 


708 


RELIGIOUS  SOCIETIES 


abuse  or  misapprehension  of  the  property  of  a  church,  though  it  be 
unincorporated.*^ 

b.  Parties^ — The  trustees  of  the  society  may  sue  in  their  own 
name,*^  or  in  the  name  of  the  corporation.**  A  member  of  the  society 
may  bring  the  action  for  himself  and  for  the  benefit  of  the  other 
members,  when  the  trustees  are  implicated  in  the  diversion,^"  but  one 
who  has  ceased  to  be  a  member  cannot  maintain  the  action.^^ 

c.  Pleading.  —  The  bill  must  allege  facts  showing  that  some  prop- 
erty right  is  involved,'^  together  with  facts  showing  a  wrongful  pos- 
session or  division  of  the  property  of  the  society.'^ 

d.  Belief  Pendente  Lite.  —  Pending  the  decision  of  a  controversy 
between  two  church  factions,  the  court  may  direct  that  each  party 
alternately  use  the  church  property,^*  although  such  relief  has  also 
been  refused.^* 

e.  Finul  Judgment  or  Decree.  —  The  judgment  may  provide  for 
such  relief  to  the  parties  to  the  action  as  the  court  deems  proper  under 
the  circumstances  of  the  case.^^  If  the  relief  sought  is  by  virtue  of 
a  statute,  the  measure  of  relief  must,  be  limited  by  it,°'  but  relief  in 


S.  W.  1149.  Wis. — Lutheran  Reformed 
Church  V.  Gristgau,  34  Wis.  328;  Ger- 
man Evaingelieal  Cong.  v.  Hoessli,  13 
Wis.  348. 

47.  Brundage  v.  Deardorf,  92  Fed. 
214,  34  C.  C.  A.  304;  Fulbright  ».  Hig- 
ginbotham,  133  Mo.  668,  34  S.  W. 
875. 

48.  Bates  v.  Hougton,  66  Ga.  198; 
Gaff  V.  Greer,  88  Ind.  122,  45  Am.  Rep. 
449. 

49.  German  Evangelical  Cong.  c. 
Hoessli,  13   Wis.  348. 

[a]  The  state  need  not  in  such  case 
be  made  a  party.  German  Evangelical 
Cong.  V.  Hoessli,  13  Wis.  348. 

50.  First  Reformed  Presby.  Church 
«.  Bowden,  10  Abb.  N.  C.   (N.  Y.)    1. 

51.  Smith  V.  Bowers,  57  App.  Div. 
252,  68  N.  Y.  Supp.  169. 

52.  Fussell  v.  Hail,  233  111.  73,  84 
N.  E.  42. 

53.  Baker  v,  Ducker,  79  Cal.  365, 
21  Pac.  764;  Messinger  v.  Wardens  of 
Trinity  Church,  8  Ohio  Dec.  (Reprint) 
227,  6  Wkly.  L.  Bui.  397. 

[a]  In  an  action  against  expelled 
members  to  restrain  them  from  inter- 
fering with  or  disturbing  the  church 
in  the  use  of  its  property,  an  allega- 
tion that  they  were  expelled  from  the 
church  upon  full  and  mature  de- 
liberation, is  a  sufficient  averment  of 
a  regular  expulsion.  Berryman  v. 
Reese,  11  B.  Mon.  (Ky.)  287. 

fb]  Complaint  for  Injunction.  —  A 
complaint  alleging  that  plaintiffs  are 
the  lawful  trustees  of  a  church  entitled 
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to  the  use  and  management  of  its  prop- 
erty, that  defendants  claim  possession 
as  trustees  and  withhold  its  control 
from  plaintiffs  and  praying  for  in- 
junctive relief,,  is  one  for  an  injunction 
and  not  in  ejectment.  Simmons  v.  Al- 
lison, 118  N.  C.  763,  24  S.  E.  740. 

54.  Bowden  v.  McLeod,  1  Edw.  Ch. 
(N.  Y.)  588. 

55.  Newhart  v.  Sampsel,  2  Pa.  Dist. 
6l7,  13  Pa.  Co.  Ct.  161. 

56.  See  U.  S. — Bouldin  v.  Alexander, 
103  IJ.  S.  330,  26  L.  ed.  308.  HI. 
German  Evangelical  L.  T.  Congrega- 
tion V.  Deutsche  E.  L.  D.  G.  TJ.  A.  C, 
246  111.  328,  92  N.  E.  868.  Ohio. 
Bartholomew  v.  Lutheran  Congrega- 
tion, 35  Ohio  St.  567.  Pa. — ^Bliem  v. 
Schultz,  170  Pa.  563,  33  Atl.  337.  Tex. 
Mendelsohn  v.  Gcfrdon  (Tex.  Civ, 
App.),  156  S.  W.  1149. 

Compare  Boyles  v.  Roberts,  222  Mo. 
613,  121  S.  W.   805. 

[a]  A  court  of  equity  may  decree 
a  sale  of  the  property  of  the  church 
and  a  division  of  the  proceeds  among 
the  members.  Immanuel's  Gemeinde  v. 
Keil,  61  Kan.  65,  58  Pac.  973,  modify- 
ing 8  Kan.  App.  405,  54  Pac.  800. 

[b]  When  vacancies  in  a  board  of 
trustees  are  created  by  the  judgment 
entered  the  court  may  appoint  persons 
to  fill  them.  IT.  0.— Nash  v.  Sutton, 
117  N.  C.  231,  23  S.  E.  178.  Pa. 
Jones  V.  Wadsworth,  11  Phila.  239,  33 
Leg.  Int.  416.  Vt.— But  see  Smith  v. 
Nelson,  18  Vt.  511. 

57.  Hadden  v.   Chorn,    8    B.    Mon. 
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excess  of  what  plaintiff  seeks  in  his  bill  will  not  be  granted.^' 

The  costs   of  the  proceedings  in  questions  are  adjudged  in  accord- 
ance with  the  general  rules  respecting  costs.°^ 

2.  Title  to  Office  in  Religious  Societies.  —  a.  Remedies  To  De- 
termine. —  The  remedy  by  which  an  officer  of  a  church  or  religious 
society  may  test  his  right  to  exercise  the  office  is  quo  warranto,""  and 
not  by  bill  in  equity  to  restrain  alleged  illegal  acts  of  the ,  officer,"^ 
nor  to  remove  an  officer  elected  in  pursuance  of  the  provisions  of  the 
statute."^  Arbitration  and  award  proceedings  are  not  available  to 
test  title  to  a  church  office,"^  nor  can  it  be  made  the  subject  of  attack 
in  a  collateral  proceeding.^* 
b.    Trial.  —  Whether  the  book  of  discipline  of  a  church  had  been 


(Ky.)    70;    Curd   v.    Wallace,    7    Dana 
(Ky.)  190,  32  Am.  Dec.  85. 

58.  Bouldin  v.  Alexander,  103  U.  S. 
330,  26  L.  ed.  308. 

59.  See  generally  the  title  "Costs." 

[a]  The  church  taxed  with  the 
costs.  Bliem  v.  Schultz,  170  Pa.  563, 
33  Atl.  337. 

[b]  A  trustee  of  a  religious  society 
where  refusal  to  execute  a,  trust  neces- 
sitated the  proceeding,  may  be  made 
to  pay  costs.  In  re  Newmyer's  Ap- 
peal, 72  Pa.  121. 

60.  Del. — State  v,  Stewart,  6  Houst. 
359.  111. — Nelson  v.  Benson,  69  111.  27; 
Lawson  v.  Kolbenson,  61  111.  405.  N.  J. 
Schilstra  V.  Van  Den  Heuvel,  82  N.  Ji 
Eq.  155,  90  Atl.  1056.  And  see  Smith 
V.  Trustees  Bethel  A.  M.  E.  Church, 
89  N".  J.  L.  397,  99  Atl.  102.  N.  Y. 
North  Baptist  Church  v.  Parker,  36 
Barb.  171;  Bellport  v.  Tooker,  29  Barb. 
256,  affirmed,  21  N.  Y.  267.  Ohio. 
Gallipolis  First  Presb.  Soc.  v,  Smithers, 
12  Ohio  St.  248;  Messinger  -ti.  Wardens 
of  Trinity  Church,  8  Ohio  Dec.  (Re- 
print) 227,  6  Wkly.  L.  Bui.  397;  Trin- 
ity Church  V.  Wardens  &  Vestrymen, 
3  Ohio  Dec.  (Eeprint)  524.  Pa. — Mc- 
Dowell V.  Wilson,  252  Pa.  91,  97  Atl. 
100;  Matthews'  Petition,  238  Pa.  419, 
86  Atl.  298;  Com.  v.  Graham,  64  Pa. 
339;  Com.  V.  Arjison,  15  Serg.  &  R. 
127,  16  Am.  Dec.  531.  Wis. — ^Fadness 
V.  Braunborg,  73  Wis.  257,  41  N.  W. 
84. 

But  see  Gaff  v.  Greer,  88  Ind.  122, 
45  Am.  Eep.  449;  In  re  Barlow,  30 
L.  J.  Q.  B.  (Eng.)  271,  5  L.  T.  N.  S. 
289;  Eex  v.  Shepherd,  4  T.  E.  381, 
2  Eev.  Eep.  416,  100  Eng.  Eeprint 
1075. 

[a]  Purely  Ecclesiastical  Oflffce. 
This  remedy  is  not  available  to  try 
the  title  to  a  purely  ecclesiastical  of- 


fice, not  created  or  .authorized  by  stat- 
ute, but  created  and  filled  by  an  un- 
incorporated ecclesiastical  body.  A.t- 
torney-General  v.  Geerlings,  55  Mich. 
562,  22  N.  W.  89.  And  see  In  re 
Barlow,  30  L.  J.  Q.  B.  (Eng.)  271,  5 
L.  T.  N.  S.  289. 
Bemedy   by   mandamus,'    see    infra, 

II,  C. 

61.  N.  y.— North  Baptist  Church  v. 
^arker,  36  Barb.  171;  Hartt  v.  Harvey, 

32  Barb.  55,  10  Abb.  Pr.  321,  1?  How. 
Pr.  245.  Ohio. — Messinger  v.  Wardens 
of  Trinity  Church,  8  Ohio  Deo.  (Ee- 
print) 227,  6  Wkly.  L.  Bui.  397;  Trin- 
ity Church  V.  Wardens  &  Vestrymen,  3 
Ohio  Dec.  (Eeprint)  524.  Pa. — Nolde 
V.  Madlem,  4  Lane.  L.  Eev.  347,  af- 
firmed, 15  Atl.  777.  Wis. — ^Fadness  v. 
Braunborg.  73  Wis.  257,  41  N.  W. 
84. 

But  see  Nelson  v.  Benson,  69  111.  27; 
Tully  V.  Farrell,  23  Grant  Ch.  (U.  C.) 
49. 

62,  Eobertson  v.  Bullions,  9  Barb. 
64,  affirmed,  11  N.  Y.  243,  disapproving 
Kniskern  v.  Lutheran  Churches,  1 
Sandf.   Ch.    (N.   Y.)    439. 

es.  Wyatt  V.  Benson,  23  Barb.  (N. 
Y.)   327,  4  Abb.  Pr.  182. 

64.     111. — Lawson    v.    Kolbenson,    61 

III.  405.  Mich. — Cicotte  v.  Anciaux,  53 
Mich.  227,  18  N.  W.  793.  N.  Y.— Con- 
cord Soc.  v.  Stanton,  38  Hun  1;  Ee- 
formed  Dutch  Church  v.  Brandow,  52 
Barb.  228;  Berrian  v.  Methodist  Soc, 
4  Abb.  Pr.  424,  6  Duer  682;  Jackson 
ex  dem.  St.  George's  Church  v.  Nestles, 
3  Johns.  115.  But  see  Bellport  v.  Took- 
er, 29  Baib.  256,  q,ffirmed,  21  N.  Y. 
267.  Ohio. — Gallipolis  First  Presby. 
Soc.  V.  Smithers,  12  Ohio  St.  248.  Fa. 
Zion's  Church  v.  Light,  7  Pa,  Super, 
Ct.  223,  42  Wkly.  N.  C.  251. 
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adopted  as  the  by-laws  of  a  religious  corporation  is  a  question  for 
the  jury.^^ 

C.  Mandamus.'"  —  To  protect  the  legal  rights  of  a  complainant"^ 
who  has  exhausted  all  remedies  provided  by  the  rules  and  regulations 
of  the  society,"*  and  who  has  no  adequate  remedy  by  an  action  fori 
damages,"^  the  court  will  at  his  instance  compel  the  society  by  man- 
damus to  restore  him  to  an  office  in  the  society  from  which  he  has 
been  wrongfully   excluded,'^   or  it  will   compel   the   execution  of  a 


65.  Smitli  V.  Trustees  Bethel  African 
M.  E.  Church,  89  N.  J.  L,  397,  99 
Atl.  102. 

66.  See  generally  the  title  "Man- 
damus."- 

67.  Eeg.  V.  York,  20  Q.  B.  D.  (Eng.) 
740,  52  J.  P.  709,  57  L.  J.  Q.  B.  396, 
59  L.  T.  N.  S.  443,  36  Wkly.  Eep. 
718;  Eeg.  v.  Eochester,  17  Q.  B.  1, 
15  Jur.  920,  20  L.  J.  Q.  B.  467,  79 
E.  C.  L.  1,  117  Eng.  Eeprint  1181; 
Eeg.  V.  Chester,  15  Q.  B.  513,  19  L.  J. 
Q.  B.  485,  15  Jur.  10,  69  E.  C.  L. 
512,  117  Eng.  Eeprint  554.  See  also 
svpra,  II,  A,  1. 

[a]  Where  no  temporal  rights  are 
involved,  the  courts  will  not  interfere; 
the  parties  being  left  to  settle  their 
disputes  by  the  constitution  and  rules 
of  their  particular  church  or  ecclesias- 
tical organization.  Ala. — Hundley  v. 
Collins,  131  Ala.  234,  32  So.  575,  90 
Am.  St.  Eep.  33;  State  v.  Bibb  St. 
Church,  84  Ala.  23,  4  So.  40.  Del. 
African's  Union  Church  v.  Sanders,  1 
Houst.  100,  63  Am.  Dec.  187.  la.— Sale 
V.  First  Eegular  Baptist  Church,  62 
Iowa  26,  17  N.  W.  143,  49  Am.  St. 
Eep.  136. 

68.  Ala.— State  v.  Bibb  St.  Church, 
84  Ala.  23,  4  So.  40.  Pa. — German 
Eeformed  Church  v.  Com.,  3  Pa.  282. 
Eng. — Eex  v.  Wilson,  5  D.  &  E.  (Eng.) 
602,  16  E.  C.  L.  243;  Eex  v.  Worces- 
ter, 4  Maule  &  S.  415,  16  Eev.  Eep. 
512,  105  Eng.  Eeprint  887;  Eex  v.  St. 
Margaret,  4  Maule  &  S.  250,  105  Eng. 
Eeprint  827;  Whiston  v.  Cathedral 
Church,  7  H^re  532,  13  Jur.  694,  18  L. 
J.  Ch.  473,  68  Eng.  Eeprint  220;  Eex 
V.  Lincoln,  2  T.  E.  338,  note,  100  Eng. 
Eeprint  182. 

69.  Smith  v.  Erb,  4  Gill  (Md.)  437; 
People  ex  rel.  Dilcher  v.  German  United 
Evangelical,  etc.  Church,  53  N".  Y.  103, 
reversing  6  Lans.  172. 

70.  Ala.— State  v.  Bibb  St.  Church, 
84  Ala.  23,  4  So.  40.  Del.— Union 
Church  of  Africans  v.  Sanders,  1  Houst. 
100,    63    Am.   Dec.    187.     Kaa.— Peizel 
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V.  First  German  Soe.  of  M.  E.  Church, 
9  Kan.  592.  La. — State  ex  rel.  Soares 
V.  Hebrew  Congregation,  30  La.  Ann. 
205,  33  Am.  Eep.  217.  Mich.— People 
V.  Anshei  Chesed  Hebrew  Congrega- 
tion, 37  Mich.  542.  Md. — Tartar  v. 
Gibbs,  24  Md.  323;  Weber  v.  Zimmer- 
man, 22  Md.  156;  Eunkel  v.  Wine- 
miller,  4  Har.  &  McH.  429,  1  Am. 
Dec.  411,  endowed  minister.  N".  Y. 
People  ex  rel.  Wilson,  v.  African  W.  M. 
E.  Church.  156  App.  Div.  386,  141  N.  Y. 
Supp.  394;  People  ea;  rel.  Griffin  v. 
Steele,  2  Barb.  397;  People  ex  r^el.  Peck 
V.  Conley,  42  Hun  98,  3  N.  Y.  St. 
372.  Eng.— Eex  v.  Barker,  3  Bur.  1265, 
97  Eng.  Eeprint  823;  Eex  v.  Blooer, 
2  Bur.  1043,  97  Eng.  Eeprint  697;  Eex 
V.  Bishop  of  London,  1  Wife.  11,  95 
Eng.  Eeprint  464;  Eex  v.  Chester,  2 
Str.  797,  93  Eng.  Eeprint  855.  But 
see  Eex  v.  Jotham,  3  T.  E.  575,  1 
I  Eev.  Eep.  770,  100  Eng.  Eeprint  741. 
I  [a]  Lectureship  not  endowed,  nian- 
i  damus  refused.  Towers  v.  Barrett,  1 
'  T.  E.  133,  99  Eng.  Eeprint  1014.  And 
see  Eex  v.  London,  13  East  419,  104 
Eng.   Eeprint  433. 

[b]  Endowed  lectureship  writ  will 
issue.  Eex  v.  Canterbury,  15  East  117, 
104  Eng.  Eeprint   789. 

[c]  Parish  clerk  (1)  will  be  re- 
stored (Anonymous,  2  Chit.  254,  18  E. 
C.  L.  619),  but  (2)  not  vestry  clerk. 
Eex  V.  Churchwardens  of  Croydon,  5 
T.   E.   713,   101   Eng.   Eeprint   396. 

[d]  Churchwardens  who  have  been 
duly  elected.  Eex  r.  Williams,  8  B.  & 
C.  681,  3  M.  &  Ey.  402,  15  E.  C.  L. 
335,  108  Eng.  Eeprint  1196;  Eex  v. 
Harris,  3  Burr,  1420,  1  W.  Bl.  430,  97 
Eng.  Eeprini  906;  Eex  v.  Eees,  Garth. 
393,  90  Eng  Reprint  828;  Eex  v.  Eice, 
1  Ld.  Eaym  139,  5  Mod.  325,  91  Eng. 
Eeprint  988 

[e]  Sexton  will  be  restored  or  ad- 
mitted to  office.  Eeg.  v.  Eaines,  3 
Salk.  233,  91  Eng.  Eeprint  796;  He's 
Case,    1   Vent.    153,   86   Eng.    Eeprint 
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trust,"  or  the  calling  and  holding  of  a  church  election,  and  the  attend- 
ance of  the  proper  officers  thereat,'^  or  compel  a  retiring  officer  to 
deliver  property  records  and  papers  to  his  successor,'^  or  compel 
trustees  of  a  church  to  deliver  one  of  the  keys  to  the  church  war- 
dens.^* The  remedy  of  mandamus  is  not  available  to  enforce  con- 
tractual obligations  of  a  religious  society  or  its  trustees,'®  nor  to 
restore  the  relator  to  the  possession  of  a  pew  to  which  he  claims 
title,'"  nor  to  compel  the  trustees  of  an  incorporated  society  in  whom 
the  corporate  powers  are  vested,  to  affix  the  common  seal  to  alterations 
and  amendments  to  the  charter  even  on  the  petition  of  a  majority  of 
the  members  of  the  corporation." 

The  petition  must  allege  the  loss  of  a  temporal  right,  or  that  the 
petitioner  has  been  deprived  of  an  ecclesiastical  or  temporal  office.'* 
It  must  appear  also  that  there  was  a  demand  and  refusal  to  rein- 
state a  member  who  has  been  expelled.'^ 

The  writ  may  not  only  direct  the  society  and  its  officers  to  act,  but 
may  also  prescribe  the  mode  in  which  they  shall  aet.^° 

III.  ACTIONS  BY  PEWHOLDERS.  — A  pewholder  who  is  dis- 
turbed in  the  occupancy  of  his  pew  may  maintain  trespass,  eject- 
ment, a  writ  of  entry,  or  an  action  on  the  case,  against  any  one  who 
disturbs  him  in  its  use  for  religious  worship,^^  including  any  one  in 


104.  But  compare  Eex  v.  Thame,  Str. 
115,  93  Eag.  Reprint  419. 

71.  Feizel  v.  First  German  Soe.  of 
M.  E.  Church,  9  Kan.  592. 

72.  St.  Stephen  Church  Casea,  10 
N.  Y.  Supp.  125,  11  N.  Y.  Supp.  669, 
675,  25  Abb.  N.  C.  230,  32  N.  Y.  St. 
1137,  affirmed,  13  N.  Y.  Supp.  903; 
People  ex  rel.  Kenney  v.  Winans,  9 
N.  "Y.  Supp,  249,  29  N.  Y.  St.  651; 
Kex  V.  Birmingham,   7  Ad.   &  El.   254, 

1  Jur.  754,  34  E.  C.  L.  150,  112  Eng. 
Reprint    467;    Mx   parte    Mawby,    3    E. 

6  B.  718,  18  Jur.  906,  23  L.  J.  M.  C. 
153,  2  Wkly.  Eep.  473,  77  E.  C.  L. 
718,  118  Eng.  Reprint  1310;  Chichester 
V.  Haward,  1  T.  R.  650,  99  Eng.  Re- 
print 1300.     But  see  Ex  parte  Lecrew, 

2  D.  &  L.  (Eng.)  571,  9  Jur.  255,  14 
L.   J.   Q.   B.   34. 

73.  State  v.  Eiedy,  50  La.  Ann.  258, 
23  So.  327;  St.  Luke's  Church  v.  Slack, 

7  Cush.  (Mass.)  226. 

74.  Beg.  V.  Abrahams,  4  Q.  B.  157, 
45  E.  C.  L.  155,  3  G.  &  D.  382,  12 
L.  J.  Q.  B.  118,  7  Jur.  129,  114  Eng. 
Reprint  857. 

75.  State  v.  Trustees  of  Salem 
Church,  IM  Ind.  389,  16  N.  E.  808. 

76.  Com.  V.  Eosseter,  2  Bin.  (Pa.) 
360,  4  Am.  Dec.  451. 

77.  Com.  V.  Trustees  of  St.  Mary's 
Church,  6  Serg.  &  R.   (Pa.)   508. 


78.  Union  Church  of  Africans  V. 
Sanders,  1  Houst.  (Del.)  100,  63  Am. 
Dec.  187. 

79.  Moseley  v.  Collins,  133  Ala.  326, 
32  So.  131. 

80.  People  ex  rel.  Griffin  v.  Steele, 
2  Barb.   (N.  Y.)   397. 

81.  Mass. — Gay  v.  Baker,  17  Mass. 
435,  9  Am.  Dec.  159.  N.  Y.— Shaw 
V.  Beveridge,  3  Hill  26,  38  Am.  Dec. 
616;  Hartford  First  Baptist  Church  v. 
Witherell,  3  Paige  296.  Vt.— O'Hear 
V.  De  Goesbriand,  33  Vt.  593,  80  Am. 
Dec.  653;  Perrin  v.  Granger,  33  "Vt. 
101;  Kellogg  v.  Dickinson,  18  Vt.  266. 

[a]  A  person  having  a  loose  bench 
or  seat  in  a  place  assigned  it  by  the 
trustees,  and  who  used  such  seat  dur- 
ing service,  is  not  a  pewholder  and  en- 
titled as  such  to  maintain  trespass  for 
breaking  and  entering  his  close,  but 
may  as  a  member  of  the  society  bring 
an  action  on  the  case  and  so  test  the 
trustee's  right  to  convert  the  church 
into  a  schoolhouse,  or  by  action  re- 
strain the  proceedings  of  the  trustee. 
Niebuhr  v.  Pieradorff,  24  Wis.  316. 

[b]  Although  others  may  have  so 
far  obtained  possession  of  a  meeting 
house  as  to  oust  the  society,  yet  a  pew- 
holder may  maintain  trespass  for  the 
first   invasion    of   his   individual    right 
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whom  is  vested  the  title  to  the  building  and  land.^^  Trespass  will 
lie  for  the  destruction  of  the  pew,^^  but  not  for  the  mere  breaking 
and  entry  of  the  edifice  in  which  the  pew  is  situate.**  If  the  meeting 
house  is  torn  down,  thereby  destroying  the  pew,  the  pewholder  may 
have  his  action  on  the  case  in  damages,*^  or  perhaps  may-  hold  a  cor- 
responding property  in  a  new  meeting  house,  by  submitting  to  his 
share  of  the  expense,**  but  he  has  no  action  in  trespass.*'  An  ad- 
ministrator may  sue  for  an  interference  with  a  pew  held  by  him  as 
part  of  the  estate.** 


to  his  pew  after  such  ouster.     Howe 
V.  Stevens,  47  Vt.  262. 

82.  Howe  V.  Stevens,  47  Vt.  262; 
O'Hear  v.  De  Goesbriand,  33  Vt.  593, 
80  Am.  Dec.  653. 

[a]  A  tenant  in  common  of  a  meet- 
ing house  may  maintain  trespass  for 
injuring  the  pews  against  a  person 
having  no  title  either  in  the  pew  or 
the  house,  Murray  v.  Cargill,  32  Me. 
517. 

83.  Howe  V.  Stevens,  47  Vt.  262. 


84.  Howe  V.  Stevens,  47  Vt.  262. 

85.  Daniel  v.  Wood,  1  Pick.  (Mass.) 
102,  11  Am.  Dec.  151;  Witthaus  v.  St. 
Thomas'  Church,  161  App.  Div.  (N.  Y.) 
208,  146  N.  T.  Supp.  279. 

86.  Daniel  v.  Wood,  1  Pick.  (Maas.) 
102,  11  Am.  Dec.  151.  But  compare 
Witthaus  V.  St.  Thomas'  Church,  161 
App.  Div.  208,  146  N.  Y.  Supp.  279. 

87.  Daniel  v.  Wood,  1  Pick.  (Mass.) 
102,  11  Am.  Dec.  151. 

88.  Perrin  v.  Granger,  33  Vt.  101. 


REM.  —  See  Admiralty;  Proceedings  in  Sem. 


REMAINDERS.  —  See  Lands  and  Land  Transfers. 


REMAND.  —  See  Mandate  and  Proceedings  Thereafter. 
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For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

I.    DEFINITION.  —  A  remedy  is  the  means  by  which  a  right  is 
enforced  or  a  wrong  redressed  or  prevented.^    The  term  "remedy" 


1.  TJ.  S. — Coliens  v.  "Virginia,  6 
Wheait.  264,  5  L.  ed.  257.  Cal. — Lemon 
V.  Hubbard,  10  Cal.  App.  471,  477,  102 
Pac.  554.  HI.— Walters  v.  Ottawa,  240 
111.  259,  267,  88  N.  E.  651.  Ind.— Sans- 
berry  v.  Hughes,  174  Ind.  638,  92  N. 
E.  783.  Me. — Stratton  v.  European  & 
N.  A.  By.,  74  Mo.  422,  488.  N.  Y. 
In  re  Cooper,  22  N.  T.  67,  87,  11  Abb. 
Pr.  301,  20  How,  Pr.  1.  Ohio.— State 
V.  Barlow,  70  Ohio  St.  363,  374,  71 
N.  E.  726.     Tex. — Abilene  Cotton  Oil 


Co.  V.  Texas  &  P.  E.  Co.,  38  Tex.  Civ. 
App.  366,  3n,  85  S.  W.  1052, 

[a]  The  result  for  which  an  action 
is  brought  is  the  remedy.  Cohens  v. 
Virginia,  6  Wheat.  (U.  S.)  264,  5  L. 
ed.  257,  275;  Wildma^n  v.  WUdman,  70 
Conn.   700,  41  Atl.   1." 

[b]  The  code  defines  judicial  rem- 
edies to  be  such  as  are  administered 
by  courts  of  justice  or  by  judicial  of- 
ficers empowered  for  that  purpose  by 
constitution  and  statute.  See  the  codes. 
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must  be  distinguished  from  a  right,^  and  a  cause  of  action,^  and  it 
is  not  synonymous  with  the  term  ' '  action. '  '* 

II.  NATURE  AND  KINDS  OF  REMEDIES.  —  Judicial  remedies 
dx  usually  contemplated  when  speaking  of  remedies,®  but  the  term 
embraces  also  remedies  by  the  act  of  the  party,  or  personal  remedies,^ 
remedies  by  operation  of  law/  and  remedies  by  agreement  between 
the  parties.^ 

With  reference  to  their  origin,  judicial  remedies  may  be  legal' 
or  equitable  /°  common  law^^  and  statutory.^^    With  respect  to  nature, 


[e]  "To  illustrate:  we  speak  of  the 
remedy  for  the  nonfulfillment  of  con- 
tract as  an  action,  under  the  old  prac- 
tice in  assumpsit,  covenant,  debt, 
detinue,  or  in  tort  if  the  injury  is 
to  the  individual,  and  the  like,  and 
under  the  code,  the  civil  action  em- 
braeing  all  of  these;  while  in  crim- 
inal prosecutions  the  remedy  is  by  in- 
dictment or  information,  or,  in  some 
minor  offenses,  by  complaint  before  a 
magistrate."  State  v.  Barlow,  70  Ohio 
St.  363,  375,  71  N.  B.  726. 

[d]  The  means  provided  for  en- 
forcing a  judgment  are  also  parts  of 
the  remedy.  Johnson  v.  Fletcher,  54 
Miss.  628,  631,  28  Am.  Eep.  388. 

[e]  A  proceeding  for  admission  to 
the  bar  is  a  remedy.  In  re  Cooper,  22 
N.  Y.  67,  87,  11  Abb.  Pr.  301,  20  How. 
Pr.  1. 

[f]  A  contempt  proceeding  merely 
to  vindicate  the  authority  of  the  court 
is  not  a  remedy.  State  ex  rel.  Edwards 
V.  Davis,  2  N.  D.  461,  51  N.  W.   942. 

2.  V.  S. — Ettor  V.  Tacoma,  228  TJ.  S. 
148,  33  Sup;  Ct.  428,  57  L.  ed.  773; 
Dexter  v,  Edmonds,  89  Fed.  467.  la. 
Dorr  Cattle  Co.  v.  Des  Moines  Nat. 
Fank,  127  Iowa  153,  98  N.  W.  918, 
102  N.  W.  836,  4  Ann.  Cajs.  519,  522. 
Miss. — Johnson  v.  Fletcher,  54  Miss. 
628,  631,  28  Am.  Eep.  388.  Utah.— See 
Caaady  v.  Casady,  31  Utah  394,  400,  88 
Pac.  32. 

Equitable  rights,  see  8  Standard 
Proc.  389,  390j  391. 

fa]  Bight  and  Remedy  Are  Insepar- 
able.— Edwards  v.  Kearzey,  96  TT.  S. 
595,  24  L.  ed.  793,  79  N.  0.  664. 

3.  See  4  Standard  Proc.  807,  and 
the  title  "New  Cause  of  Action  or 
Defense." 

4.  Knapp,  etc.  Co.  v.  McCaffrey,  177 
U.  S.  638,  644,  20  Sup.  Ct.  824,  44 
L.  ed.  921 ;  Chumasero  v.  Potts,  2  Mont. 
242,  269.    See  infra,  II. 

5.  State  V.  Young,  29  Minn,  474, 
534,  9  N.  W,  737. 
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6.  Colo. — People  ex  rel.  Stidger  v. 
Horan,  34  Colo.  336,  86  Pac.  263,  114 
Am.  St.  Eep.  163,  personal  remedy. 
Minn.— State  v.  Young,  29  Minn.  474, 
9  N.  W.  737.  Ohio.— State  v.  Barlow, 
70  Ohio  St.  363,  376,  71  N.  B.  726, 
quoting  Black.  L.  Diet. 

[a]  For  example,  the  right  of  the 
landlord  to  seize  the  tenant's  property 
to  enforce  payment  of  rent,  or  the 
right  of  a  pledgee  to  sell  the  prop- 
erty ple'dged  in  payment  of  the  debt, 
or  the  right  to  sell  property  mortgatged 
under  a  power  of  sale.  State  v.  Young, 
29  Minn.  474,  534,  9  N.  W.  737. 

7._  Black.  L.  Diet.,  as  in  the  ease  of 
retainer  or  remitter. 

8.  Black.  L.  Diet.,  as  by  accord  and 
satisfaction  and  arbitration.  See  the 
titles  "Accord  and  Sa|;isf  action; '^ 
"Arbitration." 

9.  See  the  title  "Legal  Remedy." 
[a]     The  terms  "legal  remedy"  and 

I  'personal  remedy"-  are  sometimes  used 
in  opposition  to  each  other.  People 
■ex  rel.  Stidger  v.  Horan,  34  Colo.  336, 
86  Pae.  263,  114  Am.  St.  Eep.  163, 

As  to  maritime  remedies^  see  the  title 
'•'Admiralty.'-' 

10.  See  8  Standard  Proc.  390,  note 
91,  429. 

Equitable  remedies  In  admiralty,  see 
1  Standard  Proc.  373. 

11.  Johnson  v.  Westerfield 'a  Admr., 
143  Ky.  10,  14,  135  S.  W.  425. 

[a]  As  used  in  the  sta^tute  con- 
ferring admiralty  jurisdiction,  "saving 
to  suitors  a  common-law  remedy  where 
the  common  law  is  competent  to  give 
it,"  see  1  Standard  Proc.  373,  and  sup- 
plement. See  also  Chelentis  v.  Lucken- 
bach  Steamship  Co.,  247  XT.  S.  372,  38 
Sup.  Ct.  501,  62  L.  ed.  1171;  Southern 
Pac.  Co.  V.  Jensen,  244  TT.  S.  205,  37 
Sup.  Ct.  524,  61  L.  ed.  1086,  Ann,  Cas. 
1917E,  900. 

12.  See  infra,  this  section,  and  also 
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they  are  civiP'  and  criminal,^*  ordinary  and  extraordinary,^'  sum- 
mary/^ and  provisional.^'  They  may  be  in  rem  and  in  personam.^^ 
And  they  may  be  consistent  and  concurrent  or  inconsistent  with  each 
other,  necessitating  an  election  between  them."  "With  reference  to 
theirf  object,  i-emedies  are  preventive,^"  or  for  compensation,^^  or 
for  punishment.^^  In  equity  remedies  at  law  are  sometimes  designated 
as  plain,  speedy  and  adequate.^^ 

The  code  provides  that  judicial  remedies  are  of  two  kinds,  actions 
and  special  proceedings."* 

III.  EXCLUSIVE  AND  CUMULATIVE  REMEDIES.  —  Remedies 
provided  by  statute  may  be  merely  cumulative^'  or  they  may  be  ex- 


13.  State  ex  rel.  Kochtitzky  v.  Eiley, 
203  Mo.  175,  101  a  W.  567,  12  L.  B. 
A.  (N.  S.)  900. 

14.  Com.  V.  Kelley,  31  Pa.  Co.  Ct. 
337.  But  compare  State  ex  rel.  Edwards 
V.  Davis,  2  N.  D.  461,  51  N.  W.  942. 

15.  See  infra,  this  note. 

[a]  "The  writ  of  mandamus  is  an 
extraordinary  remedy,"  LahiflE  v.  St. 
Joseph's  Total  Abstinence  &  B.  Soe., 
76  Conn.  648,  57  Atl.  692,  100  Am. 
St.  Eep.  1012,  65  L.  E.  A.  92.  See 
the  title  "  Mandamus'. '^ 

[b]  "The  writ  of  prohibition  is  an 
extraordinary  remedy."  Bell  v.  First 
Judicial  Dist.  Ct.,  28  Nev.  280,  81  Pac. 
875,  113  Am.  St.  Eep.  854,  1  L.  E.  A. 
(N.  S.)  843,  6  Ann.  Gas.  982.  See  the 
title  "Prohibition." 

As  to  quo  warranto,  see  the  title 
"Quo  Warranto. "- 

16.  See  the  title  "Summary  Pro- 
ceedings.'^ 

17.  EUinger  v.  Equitable  Life  Assur. 
Soc,  125  Wis.  643,  648,  104  N.  W. 
811. 

[a]  A  provisional  remedy  is  "one 
which  is  'provided  for  present  need, 
or  for  the  occasion,'  that  is,  one 
adapted  to  meet  a  particular  exi- 
gency." McCarthy  v.  McCarthy,  54 
How.  Pr.  (N.  Y.)  97,  100. 

[b]  Suavely  v.  Abbott  Buggy  Co., 
36  Kan.  106,  12  Paio.  522,  quotes  from 
Clemens  on  Appellate  Jurisdiction,  to 
the  effect  that  a  provisional  remedy  is 
not  a  special  but  a  merely  collateral 
proceeding,  permitted  only  in  connec- 
tion with  a  regular  action  as  one  of 
its  incidents. 

It  is  not  a  special  proceeding,  see 
the  title  "Suits  and  Actions." 

[al]  The  term  "provisional  remedy" 
includes  (1)  arrest  and  bail,  claim  and 
delivery  of  personal  property,  injunc- 
tion, attachment,  receivers,  and  deposit 


in  court.  See  Snavely  v.  Abbott  Buggy 
Co.,  36  Kan.  106,  12  Pac.  522;  Witter 
V.  Lyon,  34  Wis.  564,  575.  See  also 
Sioux  Land  Co.  v.  Ewing,  148  Wis. 
600,  135  N.  W.  130;  Ellinger  v.  Equit- 
able Life  Assur.  Soc,  125  Wis.  643,  104 
N.  W.  811,  and  3  Standard  Pkoc.  244. 
(2)  In  addition  thereto  it  includes  sax 
order  for  substituted  service  of  sum- 
mons (McCarthy  v.  McCarthy,  54  How. 
Pr.  [N.  Y.]  97),  and  (3)  an  order  in 
the  cause  which  is  a  substitute  for  a 
bill  of  discovery.  Ellinger  v.  Equit- 
able Life  Assur.  Soc,  125  Wis.  643, 
104  N.  W.  811.  (4)  But  an  applica- 
tion to  perpetuate  testimony  where 
no  action  is  pending  is  not  a  pro- 
visional remedv.  Sioux  Land  Co.  v. 
Ewing,  148  Wis.   600,  135  N.    W.   130. 

18.  Silvey  v.  Axley,  118  N.  C.  959, 
23  S.  E.  933.  See  the  titles  "Admiratt- 
ty;"  "Personal  Actions;"  "Proceed- 
ings In  Bem;"  "Eeal  and  Mixed 
Actions." 

19.  United  States  v.  Lyman,  1  Mason 
482,  26  Ped.  Cas.  No.  15,647.  See  the 
title  "Choice  and  Election  of  Rem- 
edies." 

20.  See  the  titles  "Injunction;" 
"Nuisance;"  "Security  To  Keep  the 
Peace." 

21.  See  the  title  "Injuries  to  Per- 
sons and  Property." 

22.  See  the  titles  "Contempt;" 
"Indictment  and  Information;"  "Sum- 
mary Remedies." 

23.  See  the  title  "Legal  Remedy." 

24.  See  the  codes  and  N..  Y. — In 
re  Cooper,  22  N.  Y.  67,  86,  11  Abb. 
Pr.  301,  20  How.  Pr.  1.  N.  D.— State 
■e%  reZ.  Edwajrds  v.  Davis,  2  N.  D.  461, 
466,  51  N.  W.  942.  Wis.— Ellinger  v. 
Equitable  Life  Assur.  Soc,  125  Wis. 
643,  647,  104  N.  W.  811. 

See  the  title  "Suits  and  Actions." 

25.  TJ.  S. — United  States  v.  Lyman, 
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elusive.^®  Such  a  provision  for  enforcement  of  an  existing  right  which 
neither  expressly  nor  impliedly  prohibits  resort  to  existing  remedies, 
is  cumulative.^'  But  T?here  a  statute  creates  a  right  and  prescribes 
a  remedy  for  its  enforcement,  the  remedy  is  exclusive,^*  with  certain 


1  Mason  482,  26  Fed.  Cas.  No.  15,647. 
Ala. — JafEe  v.  Fidelity  &  Deposit  Co., 
7  Ala.  App.  206,  60  So.  966.  Okla. 
Bowles  V.  Neeley,  28  Okla.  556,  115 
Pao.  344. 

[a]  Definition. — A  cumulative  rem- 
edy is  ones  created  by  statute  in  ad- 
dition to  one  which  still  remains  in 
force.  Bouv.  L.  Diet.  Chicago  &  N. 
W.  By.  Co.  V.  Chicago,  148  111.  141,  35 
N.  E.  881;  Bowles  V.  Neely,  28  Okla. 
556,  115  Bac.  344. 

As  affecting  remedy  In  equity,  see 
18  Standard  Peoc.  864. 

26.  United  States  v,  Lyman,  1  Mason 
482,  26  Fed.  Cas.  No.  15,647. 

27.  U.,  S. — Second  Nat.  Bank  v. 
Georger,  246  Fed.  517.  Ala. — Wynn  v. 
Tallapoosa  Co.  Bank,  168  Ala.  4B9,  53 
So.  228.  Ind. — ^Bajnett  v.  Vanmeter,  7 
Ind.  App.  45,  33  N.  E.  666.  Mass. 
King  V.  Viscoloid  Co..  219  Mass.  420, 
106  N.  B.  988,  Ann.  Gas.  1916D,  1170. 
Mo. — Hickman  v.  Kansas  City,  120  Mo. 
110,  117,  25  S.  W.  225,  41  Am.  St. 
Rep.  684,  23  L.  E.  A.  658.  N.  H.— State 
V.  Manchester  &  L.  E.  Co.,  62  N.  H. 
29.  N.  Y. — Eosin  v.  Lidgerwood  Mfg. 
Co.,  89  App.  Div.  245,  86  N.  Y.  Supp. 
49.  Vt.— Bergman  v.  Gay,  79  Vt.  262, 
265,  64  Atl.  1106.  Wis.— Field  v.  Mil- 
waukee, 161  Wis.  393,  154  N.  W.  698; 
Finney  v.  Guy,  106  Wis.  256,  82  N.  W. 
595,  49  L.  E.  A.  486, 

[a]  Unless  the  court  on  the 
grounds  of  public  policy  sees  fit  to 
make  its  activity  contingent  upon  the 
exhaustion  of  the  new  remedy.  Field 
V.  Milwaukee,  161  Wis.  393,  154  N.  W. 
698. 

[b]  To  be  exclusive^  the  statutory 
remedy  must  be  adequate.  Hickman  v. 
Kansas  City,  120  Mo.  110,  119,  25 
S.  W.  225.  41  Am.  St.  Rep.  684,  23 
L.  R.  A.  658. 

Where  a  remedy  In  equity  exists, 
see  18  Standard  Pboc.  864. 

Cumulative  remedial  statutes  as  to 
attachments^  see  3  Standard  Proc.  250. 

28.  U.  S.— Pollard  v.  Bailey,  20 
Wall.  520,  22  L.  ed.  376;  Bank  of 
North  America  v.  Eindge,  57  Fed.  279. 
Ala. — Wynn  v.  Tallapoosa  Co.  Bank,  168 
Ala.  469,  53  So.  228;  Janney  v.  Buell,55 
Ala.  408.  Cal. — Russell  v.  Pacific  By.  Co., 
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113  Cal.  258,  45  Pac.  323,  34  L.  E.  A. 
747.  Colo. — Haines  v.  Fearnley,  51 
Colo.  317,  117  Pac.  162.  D.  C— United 
States  11.  American  Bonding  Co.,  42 
App.  Cas.  268.  Ind. — Wehmeier  v.  Mer- 
cantile Bank  Co.,  49  Ind.  App.  454, 
97  N.  E.  558;  Boyd  v.  Brazil  Block 
Coal  Co.,  25  Ind.  App.  157,  57  N.  E. 
732.  Ky. — Johnston  v.  Louisville,  11 
Bush  527.  Mass. — Thayer  v.  Kitchen, 
200  Mass.  382,  86  N.  E.  952.  Mo. 
Chandler  v.  Chicago  &  A.  R.  Co.,  251 
Mo.  592,  158  S.  W.  35;  State  ex  rel. 
Karrenbrock  v.  Mississippi  Valley  Trust 
Co.,  209  Mo.  472,  108  8.  W.  97.  N.  H. 
State  V.  Manchester  &  L.  R.  R.  Co., 
62  N.  H.  29;  Fletcher  v.  State  Capital 
Bank,  37  N.  H.  369,  391.  K  Y.— Jor- 
dam  &  S.  Plank  Eoad  Co.  v.  Morley, 
23  N.  Y.  ,552.  S.  C— Bethea  v.  Al- 
len, 101  S.  C.  350,  85  S.  E.  903.  Wis. 
Chicago  &  N.  W.  E.  Co.  v.  Eailroad 
Commission,  162  Wis.  91,  155  N.  W. 
941;  Schmidt  V,  Milwaukee,  149  Wis. 
367,  135  N.  W.  883;  Finney  v.  Guy, 
106  Wis.  256,  82  N.  W.  595,  49  L.  E. 
A.  486. 

[.a]  Wliat  is  expressed  by  tbe  stat- 
ute Is  exclusive  only  when  it  is  creative 
or  in  derogation  of  some  existing  law 
or  of  some  provision  in  the  act  under 
consideration.  Wehmeier  v.  Mercantile 
Bank.  Co.,  49  Ind.  App.  454,  97  N.  E. 
558. 

[b]  Rule  Is  based  on  presumed  in- 
tention of  legislature.  Dollair  Sav. 
Bank  v.  United  States,  19  Wall.  (U. 
S.)   227,  22  L.  ed.  80. 

[c]  Courts  Cannot  Extend  Statutory 
Remedy. — Janney  «.  Buell,  55  Ala. 
408. 

[d]  The  statutory  remedy  may  be 
granted  in  equity,  if  the  right  is  equit- 
able, and  comes  within  the  ordinary 
jurisdiction  of  equity  courts,  unless 
prohibited  by  the  statute.  Montandon 
&  Co.  V.  Deas,  14  Ala.  33,  42,  48  Am. 
Dee.  84.  See  also  Duncan  v.  Green- 
wait,  3  McCrary  378,  10  Fed.  800. 

[e]  Even  though  the  statutory 
remedy  may  be  inadequate,  (1)  it  is 
exclusive.  U.  S. — Globe  Newspaper  Co. 
V.  Walker,  210  U.  S.  356,  367,  28  Sup. 
Ct.  726,  52  L.  ed.  1096.  Minn.— Fari- 
bault V.  Misener,  20  Minn.  396.    Eng. 
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exceptions  and  qualifications,^^  unless  a  contrary  intention  is  dis- 
closed by  the  statute.'"  Not  only  is  the  statutory  remedy  exclusive, 
but  it  cannot  be  applied  to  eases  not  within  the  scope  or  letter  of  the 

IV.  REMEDY  WHERE  STATUTE  IS  SILENT.  —  Where  a  stat- 
ute creating  a  duty  prescribes  no  remedy  for  its  breach,  recourse  must 
be  had  to  the  common  law  for  the  remedy .^^ 


Beckford  v.  Hood,  7  T.  B.  620,  101  Eng. 
Reprint  1164.  Contra,  Johnston  v. 
Louisville,  11  Bush  (Ky.)  527,  (2)  The 
fact  that  the  remedy  provided  by  stat- 
ute is  inadequate  does  not  give  equity 
courts  jurisdiction  to  grant  relief.  Jan- 
ney  v.  Buell,  55  Ala.  408. 

[f ]  Where  a  statute  confers  a  new 
power  (1)  the  exercise  of  which  but 
for  the  statute  would  be  a  violation 
of  private  rights,  and  at  the  same  time 
provides  a  remedy  for  the  interfer- 
ence with  private  rights  under  it,  the 
remedy  is  held  exclusive,  unless  the 
statute  indicaites  a  contrary  intention. 
Mass.— Hull  17.  Westfield,  133  Mass. 
433.  Mo.— Soulard  v.  St.  Louis,  36 
Mo.  546,  552.  N.  H.— Fletcher  v.  State 
Capital  Bank,  87  N.  H.  369,  393; 
Aldrich  v.  Cheshire  E.  Co.,  21  N.  H. 
359,  53  Am.  Deo.  212.  See  Healey 
V.  New  Haven,  49  Conn.  394.  But  see 
Selden  v.  Delaware  &  H.  Canal  Co.,  24 
Barb.  (N.  T.)  362,  holding  (2)  there 
is  nothing  in  the  statute  which  can 
be  construed  to  deprive  the  plafintiff 
of  his  remedy  by  action.  (3)  This 
rule  does  not  apply  to  damages  as  a 
result  of  negligence,  however.  Perkins 
V.  Lawrence,  136  Mass.  305.  See  gen- 
erally the  titles  "Eminent  Domain;" 
"Highways,  Streets  and  Bridges;" 
"Waters  and  Watercourses." 

29.  Fletcher  v.  State  C^'pital  Bank, 
37  N.  H.  369. 

[a]  The  rule  "applies  only  where 
the  remedy  giTen  is  co-extensive  with 
the  right,  and  where,  from  the  char- 
acter and  provisions  of  the  ,aet,  it  is 
to  be  understood  that  the  remedy  was 
designed  to  be  exclusive."  Fletcher 
V.  State  Capital  Bank,  37  N.  H.  369; 
Briggs'  Petition,  29  N.  H.  547;  Dean 
V.  Sullivan  R.  Co.,  22  N.  H.  316. 

[b]  Bale  does  not  apply  (1)  to 
suits  by  the  government  (United 
States  V.  Chamberlin,  219  IT.  S.  250,  31 
Sup,  Ct.  155,  55  L.  ed.  204;  Dollar  Sav. 
Bank  v.  United  States,  19  Wall.  (U.  S.) 
227,  22  L.  ed.  80),  unless  (2)  the 
language  is  clear  and  specific  to  that 


effect.  United  States  v.  Stevenson,  215 
U.  S.  190,  197,  30  Sup.  Ct.  35,  54  L. 
ed.  153. 

[c]  If  the  remedy  provided  is  un- 
constitutional, no  remedy  is  in  effect 
provided  and  the  common  law  remedies 
must  be  resorted  to.  Cleveland,  C.  C.  & 
St.  L.  By,  Co.  V.  Polecat  Drainage  Dist., 
213  111.  83,  72  N.  B.  684. 

[d]  The  rule  does  not  exclude  re- 
sort to  extrajudicial  remedies!,  it  seems. 
Jordan  &  S.  Plank  Boad  Co.  v.  Mor- 

,  ley,  23  N.  Y.  552. 

I  30.  Fletcher  v.  State  Capital  Bank, 
37  N.  H.  369. 

!  31,  Singer  Sew.  Mach.  Co.  V.  Teas- 
ley  (Ala.),  73  So.  969;  Janney  v.  Buell, 
55  Ala.  408. 

'  32.  U.  S. — Globe  Newspaper  Co.  v. 
Walker,  210  U.  S.  356,  365,  28  Sup. 
Ct.  726,  52  L.  ed.  1096;  Pollard  v. 
Bailey,   20    Wall.    520,   22   L.    ed.    376. 

i  Conn. — Healey  d.  New  Haven,  49  Conn. 

I  394.      Mass. — Smith  v.  Drew,  5  Mass. 

;  514.     Mo. — Cummings  v.  Winn,  89  Mo. 

i  51,   57,   14  S.   W.   512;   Soulard  v.   St. 

I  Louis,  36  Mo.  546;  State  •ar  ret  Blaiek 

'  V.  Wilson,  158  Mo.  App.  105,  139  S.  W. 

j  705.     Wis. — Finney  v.  Guy,    106    Wis. 

I  256,  82   N.    W,   595,  49  L.   E.  A.  486. 

I  [a]  The  code  provides  (1)  that  if 
the  course  of  proceeding  is  not  pointed 
out  by  the  code,  or  statute,  any  suit- 
able process  or  mode  of  proceeding 
may  be  adopted  which  is  most  con- 
formable to  the  spirit  of  the  code  (see 
the  codes,  and  Phelan  v.  Smith,  100 
Cal.  158,  169,  34  Pac.  667;  Mawson 
V.  Mawson,  50  Cal  539),  or  (2)  the 
practice  heretofore  in  use  may  be 
adopted,  Engles  v.  Morgenstern,  85 
Neb.  51,  122  N.  W.  688. 

[b]  An  ordinary  action  is  generally 
available  (1)  where  no  remedy  is 
pointed  out  in  the  statute.  Smith  v. 
Floyd  Co.,  85  Ga.  420,  11  S,  E.  850; 
Stephens  v.  Miller,  80  Ky.  47.  (2) 
Any  common  law  action  ma^y  be  re- 
sorted to.  Cummings  v.  Winn,  89  Mo. 
51,  57,  14  S.   W.  512. 

[c]  Summary  remedies  cannot  be  re- 
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V.  CONTRACTS  AS  TO  REMEDY.  —  Persons  may  contract  for 
a  remedy,  lawful  in  itself,  but  not  given  by  law  for  enforcement  of 
a  right,^^  but  such  a  contract  does  not  prevent  resort  to  any  remedy 
given  by  law.^* 

VI.  UBI  JUS  IBI  REMEDIUM.  —  It  is  a  maxim  of  the  common 
law  that  there  is  a  remedy  for  every  right,  or  for  every  wrong  as 
the  maxim  is  sometimes  rendered.^^  The  maxim  embraces  statutory'* 
as  well  as  common  law''  rights,  but  it  is  confined  to  legal  rights  and 
injuries,''  and  has  no  application  to  mere  moral  wrongs,'®  or  to  that 
class  of  eases  comiing  within  the  expression  "damnum  absque  in- 
juria."*" So  also  damages  resulting  from  torts  which  are  remote, 
contingent,  or  indefinite  furnish  no  ground  of  action.*^  The  maxim 
applies  to  eases  which  are  new  in  instance  and  where  the  only 
question  is  upon  the  application  of  a  recognized  principle  to  a  new*^ 


sorted  to  where  the  statute  prescribes 
no  remedies  for  enforcement  of  bonds. 
"The  substance  of  the  common  law 
embraced  by  the  forms  of  action  under 
our  civil  code  must  be  the  remedy  re- 
sorted to."  Stephens  v.  Miller,  80  Ky. 
47,  49. 

When  suit  is  brought  in  another 
state,  see  infra,  X. 

33.  International  Bldg.  &  L.  Assn. 
V.  Hardv,  86  Tex.  610,  615,  26  S.  W. 
497,  40  Am.  St.  Eep,  870,  24  L.  E.  A. 
284. 

Effect  upon  right  of  legislature  to 
change  remedy,  see  infra,  IX. 

As  affecting  what  law  governs^  see 
infra,  X. 

34.  International  Bldg.  &  L.  Assn. 
V.  Hardy,  86  Tex.  610,  615,  26  S.  W. 
497,  40  Am.  St.  Eep.  870,  24  L.  E.  A. 
284. 

35.  Cal.— McNiel  v.  Borland.  25  051. 
144.  Colo. — People  ex  rel.  Stidger  v. 
Horan,  34  Colo.  336,  86  Pac.  263,  114 
Am.  St.  Eep.  163.  Ga. — Pavesich  v. 
New  England  Life  Ins.  Co.,  122  Ga. 
190,  50  S.  E.  68,  106  Am.  St.  Eep. 
104,  69  L.  E.  A.  101  (rule  is  embodied 
in  the  code) ;  Smith  v.  Floyd,  85  Ga. 
420,  11  S.  E.  850.  111.— Walters  v.  Ot- 
tawa, 240  111.  259,  88  N.  E.  651 ;  People 
V.  Condon,  102  111.  App.  449,  452.  lai. 
Dorr  Cattle  Co.  v.  Des  Moines  Nat. 
Bank,  127  I5wa  153,  98  N.  W.  918. 
102  N.  W.  836,  4  Ann.  Gas.  519.  Ky. 
Hundley  v.  Louisville  &  N.  E.  Co.,  105 
Ky.  162,  48  S.  W.  429,  88  Am.  St.  Eep. 
298,  63  L.  E.  A.  289.  Neb.— Ayres  v. 
Thurston,  63  Neb.  96,  88  N.  W.  178. 
IT.  H.— Owen  v.  Weston,  63  N.  H.  599, 
4  Atl.  801,  56  Am.  Eep.  547;  Edes  v. 
Boardman,  58  N.  H.  580,  590.     Tenji. 
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Payne  v.  Western  &  A.  E.  Co.,  13  Lea 
507,  49  Am.  Eep.  666.  Tex.— Halde- 
man  v.  Chambers,  19  Tex.  1. 

[a]  A  right  without  a  remedy  is  a 
mere  fiction.  XT.  S. — Von  Hoffman  v. 
Quincy,  4  W^l.  535,  554,  18  L.  ed,  403. 
Ind. — Cochran  v.  Ward,  5  Ind.  App. 
89,  29  N.  E.  795,  31  N.  E.  581,  51  Am. 
St.  Eep.  229.  Pa.— Moore  v.  Luce,  29 
Pa.  260,  72  Am.  Dec.  629. 

As  affecting  origin  of  equity,  see  & 
Standard  Peoc.  378,  et  seq. 

36.  McNiel  v.  Borland,  23  Cal.  144; 
Stearns  v.  Atlantic  &  St.  L.  E.  Co., 
46  Me.  95,  115. 

37.  See  supra,  this  section. 

38.  Haldeman  v.  Chambers,  19 
Tex.  1. 

39.  Mass.— Lamb  v.  Stone,  11  Pick. 
527.  N.  H.— Clark  v.  Boston  &  M.  E. 
E.  Co.,  101  Atl.  795.  Tenn.— Payne* 
V.  Western  &  A,  E.  Co.,  13  Lea,  507, 
527,  49  Am.  Eep.  666.  Utah.— Mills 
V.  Gray,  167  Pac.  358. 

40.  Haldeman  «.  Chambers,  19 
Tex.  1. 

41.  Lamb  v.  Stone,  11  Pick.  (Mass.) 
527. 

42.  Ga. — Pavesich  v.  New  England 
Life  Ins.  Co.,  122  Ga.  190,  50  S.  E. 
68,  106  Am.  St.  Eep.  104,  69  L.  E.  A. 
101.  N.  Y. — Eoberson  v.  Eochester 
Folding-Box  Co.,  171  N.  T.  538,  64 
N.  E.  442,  89  Am.  St.  Eep.  828,  59 
L.  E.  A.  478;  Kujek  v.  Goldman,  150 
N.  Y.  176,  44  N.  E.  773,  55  Am.  St. 
Eep.  670,  34  L.  E.  A.  156;  Van  Pelt 
V.  McGraw,  4  N.  Y.  110.  Ohio.— Allison 
V.  McCune,  15  Ohio  726,  45  Am.  Dee. 
605.  Eng. — Pasley  v.  Freeman,  3  T.  R. 
51,  63,  12  E.  R.  C.  235,  100  Eng,  Re- 
print 450;   Gosling  v.  Veley,  4  H.  L. 
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case,  but  it  does  not  apply  to  cases  new  in  principle.*^ 

The  remedy  contemplated  must  be  in  some  degree  commensurate 
with  the  injury  inflicted,**  but  no  specific  remedy  is  referred  to.*^ 
The  court  may  and  it  is  its  duty  to  devise  new  remedies  when  neces- 
sary to  prevent  a  failure  of  justice  or  to  enforce  settled  principles  of 
law;*"  but  it  cannot  do  so  where  well  known  and  appropriate  remedies 
already  exist.*^ 

VII.  CONSTRUCTION  OP  REMEDIAL  STATUTES.  — It  is  a 
general  rule  that  statutes  pertaining  to  remedies  and  procedure  shall 
be  given  a  liberal  construction,**  except  when  in  derogation  of  the 
common  law  and  restrictive  of  the  common  law  right  to  trial  by 
jury.*9 

VIII.  APPLICATION  OF  STATUTES  TO  PENDING  ACTIONS.^" 
Statutes  merely  changing  the  remedy  or  course  and  form  of  procedure 
and  which  do  not  destroy  all  remedy  for  the  enforcement  of  a  right 
are  retrospective^^  and  apply  to  existing  causes  of  action  and  pend- 


Cas.  679,  768,  10  Eng.  Reprint  627. 

[a]  Iiack  of  precedent  is  cogent 
eridence  that  the  principle,  upon  ■which 
the  right  is  based,  does  not  exist.  But 
it  is  not  conclusive.  Roberson  v. 
Rochester  Folding-Box  Co.,  171  N.  Y. 
538,  545,  64  N.  E.  442,  89  Am.  Sft. 
Rep.  828,  59  L.  R.  A.  478. 

43.  Pavesich  v.  New  England  Life 
Ins.  Co.,  122  Ga.  190,  50  S.  E.  68,  106; 
Am.  St.  Rep.  104,  69  L.  R.  A.  101; 
Pasley  v.  Freeman,  3  T.  R.  51,  63,  12 
E.  E.  C.  235,  100  Eng.  Reprint  450. 

44.  SiminofE  v.  Jas.  H.  Goodman  & 
Co.  Bank,  18  Cal.  App.  5,  14,  121  Pac. 
939,  943. 

45.  XT.  S. — Bullajrd  v.  Bell,  1  Mason 
243,  290,  4  Fed.  Gas.  No.  2,121.  Ala. 
Kelly  V.  McCaw,  29  Ala.  227.  111. 
People  V.  Condon,  102  111.  App.  449, 
452. 

46.  Ala. — Kelly  v.  Me  Caw,  29  Ala. 
227.  N.  H.— Boody  v.  "Watson,  64  N. 
H.  162,  171,  9  Atl.  794;  Wallter  v. 
Walker,  63  N.  H.  321,  56  Am.  Eep. 
514.  N.  Y.— Searlea  v.  Cronk,  38  How. 
Pr.  320.  Ohio. — Allison  v.  McCune,  15 
Ohio  726,  730,  45  Am.  Dec.  605.  Vt. 
Hall  V.  Eaton,  25  Vt.  458. 

Devising  new  writs  at  common  law, 
see  4  Standard  Peoc.  613,  notes  8  and 
10. 

47.  Larnib  v.  Stone,  11  Pick.  (M9,ss.) 
527;  Hall  v.  Eaton,  25  Vt.  458. 

48.  Colo. — ^Fisher  v.  Hervey,  6  Colo. 
16.  Idaho. — Shields  v.  Johnson,  10 
Idaho  454,  79  Pac.  394,  Mo. — Heman 
V.  McNamara,  77  Mo.  App.  1.  Neb. 
Williams  V,  Miles,  62  Neb.  566,  87  N. 
W.   315. 


And  see  cases  in  next  following 
note. 

49.  Snider  v.  Cochran,  80  W.  Va. 
252,  92  S.  E.  347. 

[a]  Statutes  as  to  summalry  remedies 
must  be  strictly  construed.  Ala. — Crow- 
der  V.  Fletcher  &  Co.,  80  Ala.  219. 
Mo. — Judson  V.  Smith,  104  Mo.  61,  15 
S.  W.  956.  Neb.— Omaha  Sav.  Bank 
V.  Rosewater,  1  Neb.  (Unof.)  723,  96 
N.  W.  68.  Tenn. — Erkmau  v.  Carnes, 
301  Tenn.  136,  45  S.  W.  1067;  Wood- 
ward V.  Alston,  12  Heisk.  581. 

Statutes  as  to  atta«chment,  see  3 
Standard  Peoc.  246. 

Statute  as  to  arrest  in  civil  caises, 
see  2  Standard  Peoc.  926. 

Statute  as  to  garnishment,  see  10 
Standaed  Peoc.  380. 

50.  Impairing  vested  rights,  see 
infra,  IX. 

51.  Ala. — Coosa  River  Steam  Boat 
Co.  V.  Barclay,  30  Ala.  120.  Oolo. 
Fisher  v.  Hervey,  6  Colo.  16.  But  see 
Edelstein  v.  Carlile,  33  Colo.  54,  78 
Pac.  680.  Idaho. — Boise  City  Irr.  & 
Land  Co.  v.  Stewart,  10  Idaho  38,  77 
Pac.  25,  321.  Ind. — Mayne  v.  Board 
of  Comrs.,  123  Ind.  132,  24  N.  E. 
80;  Barnett  v.  Vanmeter,  7  Ind.  App. 
45,  33  N.  E.  666.  Me.— Grand  Trunk 
Ry.  Co.  V.  Cumberland  County  Comrs., 
88  Me.  225,  33  Atl.  988.  Mass.— Stock- 
er  V.  Poster,  178  Mass.  591,  60  N.  E. 
407.  N.  Y. — In  re  Comrs.  of  Public 
Wks.,  Ill  App.  Div.  285,  97  N.  Y. 
Supp.  503.  N.  D.— First  Methodist  E. 
Church  1).  Fadden,  8  N.  D.  162,  77  N. 
W.  615.  Ore. — Denny  v.  Bean,  51  Ore. 
180,  93  Pac.  693,  94  Pac.  503;  Judkins 
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ing  actions,  unless  a  contrary  intention  is  expressed.^*  But  if  the  ap- 
plication of  the  statute  to  pending  controversies  would  cause  loss  or 
inconvenience  to  the  parties,^'  or  if  the  rights  involved  have  become 
so  far  established  that  it  would  savor  of  injustice  to  apply  the  new 
law,^*  the  statute  will  be  given  a  prospective  application  only,  unless 
a  contrary  intention  plainly  appears.^^  Frequently  a  general  statute 
provides  that  the  repeal  or  amendment  of  a  remedial  statute  shall  not 
affect  pending  controversies  unless  so  expressed.^° 

IX.  VESTED  RIGHTS  IN  REMEDIES  AMD  BIGHT  TO 
CHANGE  REMEDIES."  —  There  is  no  vested  right  to  a  particular 
remedy^^  except  where  the  remedy  is  part  of  the  right  itself  or  part 
of  the  obligation  of  the  contract  ;^^  and  litigants  do  not  acquire  a 
vested  right  in  a  particular  remedy  by  the  institution  of  an  action.^" 
Therefore,  in  the  absence  of  constitutional  provision  prohibiting  it, 
remedies  may  be  changed  or  altered  in  the  discretion  of  the  legis- 


V.  Taffe,  21  Ore.  89,  27  Pae.  221.  Pa. 
Kille  V.  Reading  Iron  Wks.,  134  Pa. 
225,  19  Atl.  547.  Tex.— Phoenix  Ins. 
Co.  V.  Shearman  (Tex.  Civ.  App.),  43 
S.  W.  1063.  Wis.— Eelyea  v.  Tomahawk 
Paper  &  Pulp  Co.,  102  Wis.  301,  78 
N.  W,  412,   72  Am.   St.  Eep.   878. 

Statute  relating  to  appeals,  see  2 
Standard  Pkoc.  135. 

Statute  as  to  attacbmeut,  see  3 
Standard  Pboc.  250. 

Statute  as  to  arrest,  see  2  Standard 
Peoc.  926. 

[a]  Statutes  repealing  jurisdiction 
of  tribunals,  whose  jurisdiction  de- 
pends on  statute,  invalidate  all  pro- 
ceedings at  whatever  stage  they  may 
have  arrived,  if  final  decision  has  not 
teen  rendered,  in  the  absence  of  a 
saving  clause.  Grand  Trunk  Ey.  Co. 
V.  Cumberland  County  Comrs.,  88  Me. 
225,  33  Atl.  988. 

52.  Denny  v.  Bean,  51  Ore.  180,  93 
Pac.  693,  94  Pae.  503. 

53.  IT.  S. — Campbell  v.  Iron-Silver 
Min.  Co.,  83  Ped.  643,  27  C.  C.  A.  646, 
N.  Y. — Trist  v.  Be  Cabezas,  2  Eob. 
708,  710,  18  Abb.  Pr.  143.  Ore.— Denny 
V.  Bean,  51  Ore.  180,  93  Pac.  693,  94 
Pac.  503. 

54.  Campbell  v.  Iron-Silver  Min. 
Co.,  83  Fed.  643,  27  C.  C.  A.  646. 

55.  Denny  v.  Bean,  51  Ore.  180,  93 
Pac.  693,  94  Pac.  503. 

56.  See  generally  the  statutes  and 
State  V.  Barlow,  70  Ohio  St.  363,  374, 
71  N.  E.  726. 

57.  Application  of  statutes  to  pend- 
ing actions,  see  supra,  VIII. 

58.  U.  S.— Williams  v.  Norris,  12 
Wheat.  117,  6  L.  ed.  571.  Ala.— South- 
ern  E.    Co.   V.   Jordan,   192  "Ala.   528, 
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68  So.  418.  D.  C— Shelley  v.  Wescott, 
23  App.  D.  C.  135.  Idaho.— Boise  City 
Irr.  &  Land  Co.  v.  Stewart,  10  Idaho 
38,  77  Pac-  25,  321.  lU.— People  v. 
McGoorty,  270  111.  610,  618,  110  N.  E. 
791.  Ind. — Edwards  v,  Johnson,  105 
lud.  594,  5  N.  B.  716.  Ky.— Bagby  v. 
Champ,  83  Ky.  13.  Md.— Wilson  v. 
Simon,   91    Md.   1,   6,  45   Atl.   1022,  gO 

Am.    St.   Eep.   427.      Va Shiekell    v. 

Berryville  Land  &  Imp.  Co.,  99  Va. 
88,  37  S.  E.  813.  Wash.— White  v. 
Powers,  89  Wash.  502,  507,  154  Pae. 
820. 

As  to  due  process  of  law,  see  7 
Standard  Peoc.  896. 

59.  Galey  ■».  Guffey,  248  Pa.  523, 
94  Atl.  238;  Weist  v.  Wuller,  210  Pa. 
143,  59  Atl.  820;  Breitenbach  v.  Bush, 
44  Pa.  313,  84  Am.  Dec.  442;  Billmeyer 
V.  Evans,  40  Pa.  324.  See  infra,  this 
section. 

[a]  Illustrations. — Stipulations  in  a 
contract  that  in  the  event  of  default, 
there  shall  be  no  stay  of  execution, 
or  that  the  mortgagee  may  enter  and 
sell  the  mortgaged  estate,  or  that  all 
exemption  rights  are  waived,  are  part 
of  the  obligation,  and  a  subsequent 
statute  affecting  the  remedy  is  void. 
Galey  «,  Guffey,  248  Pa.  523,  94  Atl. 
238;  Breitenbach  v.  Bush,  44  Pa.  313, 
84  Am.  Dee.  442;  Billmeyer  v.  Evans, 
40  Pa.  324. 

60.  IT.  S.— Campbell  v.  Iron-Silver 
Min.  Co.,  83  Ped.  643,  27  C.  C.  A. 
646.  Ariz. — Miami  Copper  Co.  v. 
State,  17  Ariz.  179,  193,  149  Pac.  758, 
Ann.  Cas.  1916E,  494.  Ohio.- State  «. 
Barlow,  70  Ohio  St,  363,  374,  71  N.  B. 
726. 

See  supra,  VIII, 
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latnre  even  as  to  pending  controversies,  provided  the  obligation  of 
contract  is  not  impaired,  and  vested  rights  are  not  divested  without 
due  process  of  law,  or  in  other  words,  provided  a  substantial  remedy 
is  left.*^  A  law  impairing  the  efficiency  of  a  remedy  to  enforce  exist- 
ing contracts  or  denying  all  remedy,  is  in  violation  of  the  rule  against 
the  passing  of  laws  impairing  the  obligation  of  contract.^^    And  it 


61.  TT.  S. — ^Ettor  v.  Taeoma,  228  U. 
S.  148,  33  Sup.  Ct.  428,  57  L.  ed.  773; 
Bronson  v.  Kinzie,  1  How.  311,  11  L. 
ed.  143;  Sturges  v,  Crowninshield,  4 
Wheat.  122,  200,  4  L.  ed.  529;  Camp- 
bell V.  Iron-Silver  Min.  Co.,  83  Fed. 
643,  27  C.  C.  A.  646.  See  "Western  Nat. 
Bank  v.  Eeckless,  96  Fed.  70,  the  con- 
stitution of  New  Jersey  forbids  depriv- 
ing a  party  of  any  remedy  existing 
when  the  contract  is  made.  Colo. 
Stebbins  v.  Anthony,  5  Colo.  273.  D.  C. 
Shelley  v.  Weseott,  23  App.  Cas.  135. 
HI. — Board  of  Education  v.  Blodgett, 
155  ni.  441,  40  N.  E.  1025,  46  Am. 
St.  Eep.  348,  31  L.  R.  A.  70.  Ind. 
Sansberry  v.  Hughes,  174  Ind.  638,  92 
N.  E.  783;  Goodbub  v.  Homing's  Est., 
127  Ind.  181,  26  N.  E.  770.  la.— Home 
Sav.  &  Trust  Co.  V.  District  Court,  121 
Iowa  1,  95  N.  W.  522;  Thoeni  v. 
Dubuque,  115  Iowa  482,  88  N.  W.  967. 
Ky. — ^Heath  v.  Hazelip,  159  Ky.  555^ 
561,  167  S.  W.  905;  Bagby  v.  Champ, 
83  Ky.  13.  Mo. — State  ex  rel.  Cramer 
V.  Hager,  91  Mo.  452,  3  S.  W.  844. 
Miss. — Johnson  v.  Fletcher,  54  Miss. 
628,  631,  28  Am.  Eep.  388.  N.  J.— See 
Bahway  v.  State  ex  rel.  Mun'day,  44 
N.  J.  L.  395,  415,  43  N.  J.  L.  338; 
Eader  v.  TTnion,  44  N.  J.  L.  259.  N.  Y. 
Gilman  v.  Tucker,  128  N.  T.  190,  202, 
28  N.  E.  1040,  26  Am.  St.  Eep.  464, 
13  L.  E.  A.  304;  People  ex  rel.  Griss- 
ler  V.  Fowler,  55  N.  T.  675.  N.  D. 
Scott  V.  District  Court,  15  N.  D.  259, 
107  N.  W.  61.  Ohio. — State  v.  Barlow, 
70  Ohio  St.  363,  374,  71  N.  E.  726. 
Pa.— -Galey  v.  GufEey,  248  Pa.  523,  94 
Atl.  238.  Tex. — International  Bldg.  & 
L.  Assn.  V.  Hardy,  86  Tex.  610,  615, 
26  S.  W.  497,  40  Am.  St.  Eep.  870,  24 
L.  E.  A.  284.  Utah. — Kirkman  v. 
Bird,  22  Utah  100,  114,  61  Pac.  338, 
33  Am,  St.  Eep.  774,  58  L.  E.  A. 
669. 

See  2  Standard  Proc.  135,  302. 

fa]  A  withdrawal  of  all  remedy  Is 
equivalent  to  a  subversion  of  the  right 
itself.  Sansberry  v.  Hughes,  174  Ind. 
638,  92  N.  E.  783. 

[b]    Even  where  retrospective  laws 


are  forbidden,  changes  in  rules  of  evi- 
dence may  be  made  applicable  to  ex- 
isting causes  of  action.  Williams  v. 
Norris,  12  Wheat.  (U.  S.)  117,  6  L. 
ed.  571. 

[c]  Additional  and  more  efficient 
remedies  may  be  provided,  provided 
they  are  consistent  with  the  nature  of 
the  obligation  and  do  not  impair  any 
substantive  rights  conferred  by  the 
contract.  New  Orleans  C.  &  L.  R.  Co. 
V.  Louisiana,  157  TJ.  S.  219,  15  Sup.  Ct. 
581,  39  L.  ed.  679;  Persons  v.  Gardner, 
26  Misc,  663,  56  N.  Y.  Supp.  822,  af- 
firmed, 42  App.  Div.  490,  59  N.  Y.  Supp. 
463. 

[d]  A  particular  remedy  existing  at 
the  time  of  the  making  of  the  con- 
tract may  be  abolished,  if  another  ef- 
ficient remedy  la  substituted.  New  Or- 
leans C.  &  L.  R.  Co.  V.  Louisiana,  157 
IT.  S.  219,  15  Sup.  a.  581,  39  L.  ed. 
679. 

[e]  Eight  to  arrest  a  promisor  may 
be  taken  away  without  impairing  the 
contract.  Sturges  v.  Crowninshield,  4 
Wheat.  (TJ.  8.)  122,  200,  4  L.  ed.  529. 

Appeal  may  be  abolished,  see  2 
Standard  Proc.  135. 

[f]  The  line  between  legitimate 
alterations  of  the  remedy  and  those 
which  Impair  substantial  rights  has 
not  been  fixed  and  each  case  must  be 
determined  upon  its  own  circumstances. 
Tennessee  v.  Sneed,  96  IT.  S.  69,  74, 
24  L.  ed.  610,  quoted  in  Kirkman  v. 
Bird,  22  Utah  100,  113,  61  Pac.  338, 
33  Am.  St.  Eep.  774,  58  L.  B.  A.  669. 

[g]  Ent  a  statute  authorizing  suit 
to  vacate  judgments  procured  by  fraud 
is  void  as  to  judgments  which  have 
become  absolute  at  the  time  of  the 
passage  of  the  statute.  Wieland  v. 
Shillock,  24  Minn.  345. 

[h]  The  right  to  issue  execution 
and  institute  supplementary  proceed- 
ings on  judgments  already  obtained 
cannot  be  taken  away  without  limita- 
tion. Murne  ■».  Sehwabacher  Bros.  & 
Co.,  2  Wash.  Ter.  130,  3  Pac.  899.  . 

62.  TT.  S.— Edwards  v.  Kearzey,  96 
U.    S.    595,    24   L.    ed.    793,    79   N.    C. 
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has  been  held  that  a  law  depriving  persons  of  remedies  for  torts 
already  committed  is  void.^'  But  the  fact  that  the  new  remedy  is 
less  convenient  or  is  more  tardy  and  difficult  does  not  render  the 
statute  objectionable.^*  It  is  clear  that  statutes  changing  remedies  as 
to  contracts  afterwards  made  do  not  violate  the  constitution.^^ 

A  stipulation  in  a  contract  as  to  remedies  provided    by    law    does    not 

place  such  remedy  beyond  the  control  of  the  legislature,"^  but  remedies 

specified  in  a  contract,  which  exist  only  by  the  contract,  cannot  be 

changed  by  the  legislature.^' 

,  The'  statute  of  limitations  may  be  reasonably  shortened,'*  or  length- 


664;  Walker  v.  "Whitehead,  16  Wall. 
314,  21  L.  ed.  357;  Green  v.  Biddle, 
8  Wheat.  1,  5  L.  ed.  547.  Mass.— Call  v. 
Hagger,  8  Mass.  423,  430.  Minn. 
State  ex  rel.  Nat.  B.  &  S.  Co,  v.  Krah- 
mer,  105  Minn.  422,  429,  117  N.  W. 
780,  21  L.  E.  A.  (N.  S.)  157.  Miss. 
Johnson  v.  Fletcher,  54  Miss.  628,  631, 
28  Am.  Eep.  388.  Neb.— Burrows  v. 
Vanderbergh,   69  Neb.  43,   95  Pac.   57. 

[a]  Wherever  contract  is  made,  rule 
applies.  Western  Nat.  Bank  v.  Eeck- 
less,  96  Fed.  70. 

[b]  "Subsequent  legislation,  which 
effects  unreasonable  changes  in  the 
rules  of  evidence  for  the  enforcement 
of  the  contract,  or  which  repeals  laws 
upon  which  its  validity  or  enforcement 
depends,  impairs  the  obligation  of  the 
contract. ' '  Davis  v.  Supreme  Lodge, 
165  N.  Y.  159,  58  N.  E.  891. 

63.  McMullen  v.  Middletown,  112 
App.  Div.  81,  98  N.  Y.  Supp.  145.  But 
compare  Freeland  v.  Williams,  131  XJ. 
S.  405,  9  Sup.  Ct.  763,  33  L.  ed.  193; 
Louisiana  v.  New  Orleans,  109  TJ.  S. 
285,  3   Sup.  Ct.  211,  27  L.  ed.  936. 

64.  Bronson  v.  Kinzie,  1  How.  (U. 
S.)  311,  316, '11  L.  ed.  143;  Kirkman 
V.  Bird,  22  Utah  100,  114,  61  Pac.  338, 
33  Am.  St.  Eep.  774,  58  L.  E.  A.  bt39. 

65.  Scott  V.  District  Court,  15  N.  D. 
259,  r07  N.  W.  61. 

66.  Scott  V.  District  Court,  15  N.  D. 
259,  107  N.  W.  61;  International  Bldg. 
&  L.  Assn.  V.  Hardy,  86  Tex.  610,  615, 
26  S.  W.  497,  40  Am.  St.  Eep.  870, 
24  L.  E.  A.  284. 

[al  A  stipulation  for  a  remeidy  to 
be  exercised  agreeably  to  the  statute 
contemplates  the  statutes  in  force  when 
the  remedy  is  resorted  to.  Scott  v. 
District  Court,  15  N.  D.  259,  267,  107 
N.  W.  61. 

67.  International  Bldg.  &  L.  Assn. 
V.  Hardy,  86  Tex.  610,  615,  26  S.  W. 
497,  40  Am.  St.  Eep.  870,  '24  L.  R.  A, 
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284,  follomed  in  Thompson  v.  Cobb,  95 
Tex.  140,  65  S.  W.  1090,  93  Am.  St. 
Eep.  820. 

68.  V.  S.— Kentucky  Union  Co.  v. 
Com.,  219  U.  S.  140,  31  Sup.  Ct.  171, 
55  L.  ed.  137;  Bronson  v.  Kin- 
zie, 1  How.  311,  315,  11  L.  ed.  143. 
Colo.— Edelstein  v.  Carlile,  33  Colo.  54, 
78  Pac.  680.  Ind. — Sansberry  c.  Hughes, 
174  Ind.  638,  92  N.  E.  783.  Kan. 
Milbqurne  v.  Kelley,  93  Kan.  753,  145 
Pac.  816,  Ann.  Cas.  1916D,  389;  Swick- 
ard  V.  Bailey,  3  Kau.  507.  Ky.— Heath 
V.  Hazelip,  159  Ky.  555,  167  S.  W. 
905.  Mo.— Cranor  v.  School  Dist.,  81 
Mo.  App.  152.  Mont. — Guiterman  v. 
Wishon,  21  Mont.  458,  54  Pac.  566. 
N.  y.— Close  V.  Potter,  155  N.  Y.  145, 
49  N.  E.  686.  Wis.— Eelyea  v.  Toma- 
hawk Paper  &  Pulp  Co.,  102  Wis.  301, 
78  N.   W.  412,  72  Am.  St.  Eep.  878. 

As  to  due  process  of  law,  see  7 
Standard  Pboc.  910. 

[a]  Even  as  to  Causes  of  Action 
Already  Accrued. — Cranor  v.  School 
District,  81  Mo.  App.  152. 

[b]  A  statute  providing  a  remedy 
by  action  instead  of  suit  in  equity, 
thereby  rendering  the  statute  of  limita- 
tions available,  does  not  impair  the 
obligation  of  the  contract.  Scott  v. 
District  Court,  15  N.  D.  259,  268,  107 
N.  W.  61. 

[c]  But  a  reasonable  time  for  the 
commencement  of  an  action  (1)  before 
the  bar  takes  effect  must  be  given. 
Milbourne  v.  Kelley,  93  Kan.  753,  758, 
145  Pac.  816,  Ann.  Cas.  1916D,  389. 
To  same  effect  see  Lamb  v.  Powder 
Eiver  Live  Stock  Co.,  132  Fed.  434,  65 
C.  C.  A.  570,  67  L.  E.  A.  558.  (2) 
What  is  a  reasonable  time  is  a  ques- 
tion  to  be    determined   by   the   court. 

;  Heath    v.    Hazelip,    159    Ky.    555,    167 

S.    W.    905. 
j      [d]    But  if  unreasonably  shortened 

so   as  to   defeat   the   remedy   on  pre- 
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ened,^'  or  suspended. ''''  Some  courts  hold  that  when  the  bar  of  the 
statute  has  once  attached,  the  legislature  cannot  revive  the  action;'^ 
but  others  distinguish  between  statutes  which  merely  bar  the  action, 
and  statutes  which  operate  to  vest  title  in  another,  and  hold  that 
the  bar  in  the  first  ease  mentioned  may  be  removed,  but  that  the 
bar  in  the  second  cannotJ^  The  limit  placed  in  a  statute  creating  a 
right  is  a  condition  of  the  right  of  action  and  cannot  be  removed  after 
the  lapse  of  the  prescribed  period." 

Reasonable  conditions  precedent  may  be  prescribed  as  to  existing 
causes  of  action.''* 

Regulations  as  to  property  exempt  from  execution  pertain  to  the 
remedy  and  may  be  changed.'^ '  But  a  law  materially  increasing  the 
amount  of  exemption  as  to  pre-existing  contracts'*  authorizing  re- 
demption of  property  sold  upon  foreclosure  where  no  right  of  re- 


existing  contracts,  the  statute  is  void. 
Edwards  v.  Kearzev,  96  U.  S.  595,  603, 
24  L.  ed.  793,  79  N.  C.  664. 

69.  Edelstein  v.  Carlile,  33  Colo. 
54,  78  Pac.  680;  Milbourne  v.  Kelley, 
93  Kan.  753,  145  Pac.  816,  Ann.  Cas. 
1916D,  389;  Swickard  v.  Bailey,  3  Kan. 
507. 

70.  Campbell  v.  Holt,  115  U.  S.  620, 
6  Sup.  Ct.  209,  29  L.  ed.  483. 

71.  Colo. — Edelstein  v.  Carlile,  33 
Colo.  54,  78  Pac.  680.  111.— Fish  v. 
Farwell,  160  111.  236,  252,  43  N.  E. 
367;  Board  of  Education  v.  Blodgett, 
155  111.  441,  40  N.  E.  1025,  46  Am. 
St,  Bep.  348,  31  L.  E.  A.  70.  Ky. 
Heath  v  Hazelip,  159  Ky.  555,  560, 
167  S.  W.  905;  Lawrence  v,  Louis- 
ville, 96  Ky.  595,  29  S.  W.  450,  49 
Am.  St.  Bep.  309,  27  L.  B.  A.  560. 
Miss.— Davis  i).  Minor,  1  How.  183,  28 
Am.  Dec.  325.  Utah. — ^Ireland  v.  Mack- 
intosh, 22  Utah  296,  61  Pac.  901.  Wis. 
Sprecher  v.  Wakeley,  11"  Wis.  432,  440. 

[a]  Whether  the  Cause  of  Action 
Arises  Ex  Contractu  or  Ex  Delicto. 
Heath  v.  Hazelip,  159  Ky.  555,  167 
S.  W.  905;  Lawrence  v.  Louisville,  96 
Ky.  595,  29  S.  W.  450,  49  Am,  St. 
Bep.  309,  27  L.  E.  A.  560. 

[b]  Rule  applies  where  municipal 
corporation;  is  defendant.  Board  of 
Education  v.  Blodgett,  155  111.  441, 
40  N.  E.  1025,  46  Am.  St.  Bep.  348, 
31  L.  B.  A.  70. 

72.  U.  S.— Campbell  v.  Holt,  115  U. 
S.  620,  6  Sup.  Ct.  209,  29  L.  ed.  483. 
Ind.— Jackson  Hill  Coal  &  C.  Co.  v. 
Board  of  Comrs.,  181  Ind.  335,  104 
N.  E.  497.  Kan. — Swickard  v.  Bailey, 
3  Kan.  507.     Mont.— Berkin  v.  Healy, 


52  Mont.  398,  404,  158  Pac.  1020.  N.  Y. 
Hulbert  v.  Clark,  128  N.  Y,  295,  28 
N.  E.  638,  14  L.  B.  A.  59.  N.  M.— Or- 
man  v.  Van  Arsdell,  12  N.  M.  344,  78 
Pac.  48,  67  L.  R.  A.  438.  Wash.— State 
V.  Seattle,  57  Wash,  602,  107  Pac.  827, 
27  L.  B.  A.  (N.  S.)  1188. 

['a]  Even  where  the  obligation  is 
that  of  a  county  or  municipality,  the 
bar  of  the  statute  may  be  removed. 
Jackson  Hill  Coal  &  C.  Co.  v.  Board 
of  Comrs.,  181  Ind.  335,  104  N.  E. 
497;  State  v.  Seattle,  57  Wash.  602, 
107  Pac.  827,  57  L.  E.  A,  (N.  S.)  1188, 
note. 

73.  La  Ploridienne  v.  Seaboard  Air 
Line  By.,  59  Pla.  196,  52  So:  298; 
Close  V.  Potter,  155  N.  Y.  145,  49  N,  B. 
686,  stockholder's  liability. 

74.  Lamburth  v.  Winchester  Ave.  B. 
Co.,  76  Fed.  348;  Cohen  v.  Wright,  22 
Cal.  293,  328. 

75.  XT.  S. — ^Bronson  v.  Kinzie,  1  How. 
311,  11  L.  ed.  143.  Kan. — Cusic  v. 
Douglas,  3  Kan.  123,  87  Am.  Dec.  458. 
Utah. — ^Polsom  v.  Asper,  25  Utah  299, 
71  Pac.  315;  Kirkman  v.  Bird,  22  Utah 
100,  114,  61  Pac.  3a8,  83  Am.  St.  Bep. 
774,  58  L.  E.  A.  669,  holding  limita- 
tion reasonable. 

[a]  Exemption  May  Be  Increased  as 
to  Torts. — McAfee  v.  Covington,  71 
Ga.  272,  51  Am.  Bep.  263;  Parker  v. 
Savage,  6  Lea  (Tenn.)  406. 

76.  U.  S. — Edwards  v.  Kearzey,  96 
U.  S.  595,  604,  24  L.  ed.  793;  Gunn 
V.  Barry,  15  Wall.  610,  622,  21  L.  ed. 
212.  Ga. — McAfee  v.  Covington,  71  Ga. 
272.  51  Am,  Eep.  263.  Miss. — Johnson 
r.  Fletcher,  54  Miss.  628,  631,  28  Am. 
Eep.  388. 

Vol.  XXII 


724 


REMEDY 


demption  previously  existed/'  or  extending  the  period  of  redemption 
as  to  sales  and  mortgages  already  executed'*  is  void. 

The  lien  of  a  judgment  is  held  by  some  courts  to  be  a  part  of  the 
remedy  within  the  rule.'" 

X.  WHAT  LAW  GOVERNS.  — It  Is  a  general  rule  that  the  lex 
fori  governs  in  all  matters  relating  to  remedy  and  the  course  of 
procedure,^"  except  where  the  remedy  has  by  statute  been  created 


77.  Barnitz  v.  Beverly,  163  U.  S. 
118,  16  Sup.  Ct.  1042,  41  L.  ed.  93. 

78.  U.  S.— Barnitz  v.  Beverly,  163 
U.  S.  118,  16  Sup.  Ct.  1042,  41  L.  ed. 
93.  Cal.— Malone  v.  Key,  134  Cal.  344, 
66  Pac.  313.  Ore.— State  v.  Sears,  29 
Ore.  580,  43  Pae.  482,  46  Pac.  785, 
54  Am.  St.  Rep.  808.  S.  D. — Hollister 
V.  Donahoe,  11  S.  D.  497,  78  N.  W. 
959. 

[a]  Conversely,  a  statute  shorten- 
ing the  time  for  redemption  is  void. 
Turk  V.  Mayberry,  32  Okla.  66,  7^, 
121  Pae.  665.  But  compare  Anderson 
V.  Anderson,  129  Ind.  573,  2'9  N.  B. 
35,  28  Am.  St.'  Eep.  211. 

79.  Ala. — Curry  v.  Landers,  35  Ala. 
280.  Del.— Devalinger  v.  Maxwell,  4 
Penne.  185,  54  Atl.  684.  Ind.— Snyder 
V.  Thieme  &  W.  Brew.  Co.,  173  Ind. 
659,  90  N.  E.  314,  Ann.  Cas.  1912A, 
774. 

Contra,  Merchants'  Bank  ■».  Ballou, 
98  Va.  112,  118,  32  S.  E.  481,  81  Am. 
St.  Eep.  715,  44  L.  E.  A.  306;  Hyatt 
V.  Lewis,  24  Wash.  47,  63  Pac.  1104. 

80.  V.  S.— "Willard  V.  Wood,  164  V. 
S.  502,  17  Sup.  Ct.  176,  41  L.  ed.  531; 
Pritchard  v.  Norton,  106  U.  S.  124, 
129,  1  Sup.  Ct.  102,  27  L.  ed.  104; 
Scudder  v.  Union  Nat.  Bank,  91  U.  S. 
406,  23  L,  ed.  245.  Ala.— King  v.  Mar- 
tin, 67  Ala.  177,  183.  Cal.— Eussell  v. 
Pacific  Ky.  Co.,  113  Cal.  258,  45  Pac. 
323,  34  L.  E.  A.  747.  Ind.— Garrigue 
v:  Kellar,  164  Ind.  676,  74  N.  E.  523, 
108  Am.  St.  Eep.  324,  69  L.  E.  A. 
870;  Cochran  v.  Ward,  5  Ind.  App. 
89,  29  N.  E.  795,  31  N.  E.  581,  51 
Am.  St.  Rep.  229.  la.— Dorr  Cattle 
Co.  v.  Des  Moines  Nat.  Bank,  127  Iowa 
153,  162,  98  N.  W.  918,  102  N,  W. 
836,  4  Ann.  Cas.  519.  Ky. — Austin's 
Admr.  v.  Pittsburg,  C.  C.  &  St.  L.  R. 
Co.,  122  Ky.  304,  91  S.  W.  742,  5  L. 
R.  A.  (N.  8.)  756.  Me.— Lamberton  v. 
Grant,  94  Me.  508,  518,  48  Atl.  127, 
80  Am.  St.  Eep.  415.  Mass. — May  v. 
Breed,  7  Cush.  15,  54  Am.  Dee.  700; 
Byrne  v.  Crowninshield,  17  Mass.  55. 
Minn. — Fryklund  v.  Great  Northern  E. 
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Co.,  101  Minn.  37,  111  N.  W.  727; 
Midland  Co.  v.  Broat,  50  Minn.  562, 
52  N.  W.  972,  17  L.  R.  A.  312.  Miss. 
Perkins  v.  Guy,  55  Miss.  153,  174,  30 
Am.  Eep.  510.  Mo. — Hartmann  v. 
Louisville  &  N.  R.  Co.,  39  Mo.  App.  88. 
N.  H. — Connecticut  Valley  Lumb.  Co. 
V.  Maine  Cent.  E.  Co.,  103  Atl.  263. 
N.  J.— Smith  V.  Smith,  90  N.  J.  L. 
282,  101  Atl.  254;  Powers  v.  Totten,. 
42  N.  J.  L.  442.  N.  Y.— Union  Nat. 
Bank  v.  Chapman,  169  N.  Y.  538,  ^2 
N.  E.  672,  88  Am.  St.  Eep.  614,  57 
L.  E.  A.  513;  Kilfer  v.  Grand  Trunk 
Ry.  Co.,  12  App.  Div.  28,  42  N.  Y. 
Supp.  171,  26  Civ.  Proe.  147.  Okla. 
Greenville  N.at.  Bank  v.  Evans-Snyder- 
Buel  Co.,  9  Okla.  353,  363,  60  Pac. 
249.  Pa.— Levy  v.  Levy,  78  Pac.  507, 
21  Am.  Rep:  35.  Tex. — Thomas  v.  West- 
ern Union  Tel.  Co.,  25  Tex.  Civ.  App. 
398,  61  S.  W.  501.  Vt.— Carver  v 
Adams,  38  Vt.  500.  W.  Va.— Dulin  v. 
McCaw,  39  W.  Va.  721,  731,  20  S.  B. 
681.  Eng.— Cope  v.  Doherty,  4  Kay  & 
J.  367,  384,  70  Eng.  Reprint  154;  De 
La  Vega  v.  Vianna,  1  B.  &  Ad.  284, 
8  L.  J.  K.  B.  (O.  S.)  388,  20  E,  C.  L. 
487,  109  Eng.  Reprint  792;  Don  v.  Lipp- 
mann,  5  CI.  &  F.  1,  13,  7  Eng.  Reprint 
303. 

[a]  Whether  the  Action  Is  Based  on 
Contract  or  Tort. — Louisville  &  N.  R. 
Co.  V.  Whitlow's  Admr.,  105  Ky.  1,  114 
Ky.  470,  43  S.  W.  711,  41  L.  R.  A. 
614;  Herrick  v.  Minneapolis  &  St.  L. 
Ry.  Co.,  31  Minn.  11,  16  N.  W.  413, 
47  Am.  Eep,  771. 

[b]  A  test  for  determining  whether 
a  matter  relates  to  the  remedy  or  to 
the  substance  of  a  contract  is  whether ' 
the  legislature  may  pass  a  retrospective 
statute  relating  thereto  without  im- 
pairing the  obligation  of  contract;  as 
for  example,  whether  it  can  pass  a 
statute  shortening  the  time  within 
which  actions  on  existing  contracts 
must  be  brought.  Perkins  v.  Guy,  55 
Miss.  153,  174,  30  Am.  Eep.  510. 

Attachments,  see  3  Standard  Pboc. 
251. 
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inferentially  or  directly  with  the  right  and  has  become  part  of  it.*^ 
If  a  statute  creates  a  liability,  not  penal,  and  prescribes  no  special 
remedy  for  its  enforcement,  the  procedure  when  enforcing  it  in  an- 
other state  is  governed  by  the  law  of  the  forum.^^  But  if  the  statute 
prescribes  a  remedy,  that  remedy  is  exclusive  and  the  liability  cannot 
be  enforced  in  another  state  if  the  remedy  is  local  in  nature.^^ 

Rule  Applied.  —  The  lex  fori  therefore  controls  whether  relief  shall 
be  obtained  at  law  or  in  equity;^*  it  controls  the  form  of  action,^^ 
the  court  in  which  the  action  may  be.  brought,^"  the  necessity  of 
obtaining  leave  of  court,*^  the  parties  to  the  suit,**  the  process  and 


81.  Cochran  v.  Ward,  5  Ind.  App. 
89,  29  N.  E.  795,  31  N.  E.  581,  51 
Am.  St,  Eep.  229;  Dorr  Cattle  Co.  v. 
Des  Moines  Nat.  Bank,  127  Iowa  153, 
98  N.  "W.  918,  102  N.  W.  836,  4  Ann. 
Cas.  519. 

As  to  limitations,  see  infra,  this 
section. 

82.  U.  S. — State  Nat.  Bank  v.  Say- 
ward,  91  Fed.  443,  33  C.  C.  A.  564. 
Cal. — ^Ferguson  v.  Sherman,  116  Cal. 
169,  47  Pac.  1023,  37  L.  R.  A.  622; 
Eussell  V.  Pacific  Ey.  Co.,  113  Cal. 
258,  261,  45  Pac.  323,  34  L.  E.  A. 
747.  Minn. — First  Nat.  Bank  v.  Gus- 
tiu  M.  Con.  Miu.  Co.,  42  Minn.  327,  44 
N.  W.  198,  18  Am.  St.  Eep.  510,  6 
L.  E.  A.  676.  Ore. — Aldrieh  v.  Anchor 
Coal  &  Dev.  Co.,  24  Ore.  32,  32  Pac. 
756,  41  Am.  St.  Eep.  831, 

See  the  title  "Stocks  and  Stock- 
holders. ' ' 

[a]  Though  the  Enforcement  De- 
pends on  the  rules  of  Comity. — ^Finney 
V.  Guy,  106  Wis.  256,  82  N.  W.  595, 
49  L.  E.  A.  486.  v 

[b]  But  the  remedy  may  not  be  the 
same  as  that  provided  for  similar 
liabilities  arising  under  the  law  of  the 
forum.  Thug  a  stockholder's  liability 
which  is  primary  and  legal  by  the  lex 
loci  will  be  enforced  by  an  action  at 
law  in  the  forum  though  similar 
liabilities  arising  under  the  law  of  the 
forum  are  collateral  and  enforceable 
only  in  equity.  Aldrieh  v.  Anchor 
Coal  &  Dev.  Co.,  24  Ore.  32,  32  Pac. 
756,  41  Am.  St.  Eep.   831. 

83.  V.  S.— Kirtley  v.  Holmes,  107 
Fed.  1,  46  C.  C.  A.  102,  52  L,  E.  A. 
738.  Oal.— Ferguson  v.  Sherman,  116 
Cal.  169,  47  Pac.  1023,  37  L.  E.  A. 
622;  Eussell  v.  PaciBc  Ey.  Co.,  113 
Cal.  258,  261,  45  Pac.  323,  34  L.  E.  A. 
747.  N.  Y.— Stoddard  v.  Lum,  159  N. 
T.  265,  53  N.  B.  1108,  70  Am.  St.  Eep. 
541,  45  L.  E.  A.  551.    Wis.— Finney '«;. 


Guy,  106  Wis.  256,  82  N.  W.  595,  49 
J^.  E.  A.  486;  May  v.  Black,  77  Wis. 
101,  45  N.  W.  949. 

[a]  The  reason  of  the  rule  is  not 
that  the  courts  of  the  forum  do  not 
recognize  the  validity  of  the  liability 
but  because  they  cannot  administer 
the  peculiar  remedy  provided.  Aldrieh 
V.  Anchor  Coal  &  Dev.  Co.,  24  Ore. 
32,  32  Pac.  756,  41  Am.  St.  Eep.  831. 

84.  Union  Mut.  L.  Ins.  Co.  v.  Han- 
ford,  143  U.  S.  187,  12  Sup.  Ct.  437,  36 
L.  ed.  118;  Willard  v.  Wood,  135  U.  S. 
309,  10  Sup.  Ct.  831,  34  L.  ed.  210; 
Burchard  v.  Dunbar,  82  111.  450,  25  Am. 
Eep.  334. 

85.  U.  S.— Willard  v.  Wood,  135  U. 
S.  309,  10  Sup.  Ct.  831,  34  L.  ed.  210; 
Pritchard  v.  Norton,  106  V.  S.  124, 
133,  1  Sup.  Ct.  102,  27  L.  ed.  104. 
Ala. — King  v.  Martin,  67  Ala.  177. 
Ind. — Cochran  v.  Ward,  5  Ind.  App.  89, 
29  N.  E.  795,  31  N.  E.  581,  51  Am. 
St.  Eep.  229.  Minn.— Fryklund  v.  Great 
Northern  E.  Co.,  101  Minn.  37,  111 
N.  W.  727.  N.  T.— Dyke  v.  Erie  Ey. 
Co.,  45  N.  Y.  lis,  6  Am.  Eep.  43. 
Tex. — Thomas  v.  Western  Union  Tel. 
Co.,  25  Tex.  Civ.  App.  398,  61  S.  W. 
50i: 

86.  May  v.  Breed,  7  Cush.  (Mass.) 
15,  54  Am.  Dee.  700. 

87.  Weber  v.  Yaney,  7  Wash.  84,  34 
Pac.  473. 

88.  Mino. — Fryklund  v.  Great  North- 
ern E.  Co.,  101  Minn.  37,  111  N.  W. 
727.  N.  J. — Saunders  v.  Adams  Express 
Co.,  71  N.  J.  L.  270,  57  Atl.  899. 
Tenn. — Eobinson  v.  Queen,  87  Tenn. 
445,  11  S.  W.  38,  10  Am.  St.  Eep.  690, 
3  L.  E.  A.  214. 

[a]  Whether  a  married  woman  shall 
sue  by  next  friend  or  with  her  hus- 
band (1)  is  governed  by  the  lex  fori, 
the  validity  of  her  contract  having 
been  determined  by  the  lex  loci.  Eob- 
inson V.  Queen,  87  Tenn.  445,  11  S.  W. 
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service,*"  pleadings,*"  the  evidence,*^  the  order  and  manner  of 
trial  ;'^  and  it  controls  the  matter  of  which  questions  are  for  the 
court  and  which  for  the  jury,*^  the  form  of  the  judgment  or  decree,** 
the  execution  of  the  judgment,*^  and  the  costs  of  the  suit.*^    But  a 


38,  10  Am.  St.  Eep.  690,  3  L.  E.  A. 
214.  (2)  A  statute  authorizing  a  mar- 
ried woman  to  sue  alone  in  reference 
to  her  separate  state  does  not  author- 
ize suit  without  joinder  of  the  hus- 
band with  reference  to  her  separate 
estate  created  by  the  laws  of  another 
state.    King  v.  Martin,  67  Ala.  177. 

In  case  of  assignjuents,  see  3  Stand- 
ard Proc.  104. 

[b]  Capacity  to  sue  is  governed  by 
lex  fori.  Wilson  v.  King,  59  Ark.  32, 
26  S.  W.  18,  23  L.  E.  A.  802. 

In  actions  of  death  by  wrongful  a«t 
the  action  must  be  brought  in  the 
name  of  the  person  authorized  by  the 
statute  conferring  the  right.  See  6 
Standard  Proc.  398. 

89.  Ind. — Garrigue  v.  Kellar,  164 
Ind.  676,  74  N.  E.  r.23,  108  Am.  St. 
Eep.  324,  69  L.  E.  A.  870.  Mass.— May 
V.  Breed,  7  Gush.  15,  54  Am.  Dec.  700. 
JK.  Y. — XJnion  Nat.  Bank  v.  Chapman, 
169  N.  Y.  538,  62  N.  E.  672,  88  Am. 
St.  Eep.  614,  57  L.  E.  A.  513. 

[a]  As  to  Right  To  Arrest  Defend- 
ant.— Conn. — ^Atwater  's  Admr.  v.  Town- 
send,  4  Conn.  47.  10  Am.  Dec.  97. 
N.  J. — Garr  v.  Stokes,  16  N.  J.  L. 
403.  Eng. — Melan  v.  Fitzjames,  1  Bos. 
&  Pul.  138,  142,  126  Eng.  Eeprint  822. 
See  2  Standard  Proc.  926. 

Bight  to  attach,  see  3  Standard  Proc. 
251. 

[bl  Bight  to  attach  property  of  a 
married  woman  depends  on  the  lex 
fori.  Euhe  v.  Buck,  124  Mo.  178,  27 
S.  W.  412,  46  Am.  St.  Eep.  439,  25 
L.  E.  A.  178. 

90.  Ga. — O 'Shields  v.  Georgia  Pae. 
Ey.  Co.,  83  Ga.  621,  10  S.  E.  268,  6 
L.  E.  A.  152.  Ind.— Cochran  v.  Ward, 
5  Ind.  App.  89,  29  N.  E.  795,  31  N.  E. 
581,  51  Am.  St.  Eep.  229.  IMlnn. 
rryklund  v.  Great  Northern  R.  Co., 
101  Minn.  37.  Ill  N.  W.  727. 

As  to  amendment^  see  1  Standard 
Proc.  852. 

91.  Jones  v.  Chicago,  St.  P.  M.  & 
O.  Ey.  Co.,  80  Minn.  488,  83  N.  W. 
446,  49  L.  E.  A.  640;  Pennsylvania  Co. 
V.  MeCann,  54  Ohio  St.  10,  42  N.  E. 
768,  56  Am.  St.  Eep.  695,  31  L.  R.  A. 
651. 

[a]  Admissibility  of  Evidence. 
U.  S.— Pritchard  v.  Norton,  106  U.  S. 
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124,  134,  1  Sup.  Ct.  102,  27  L.  ed. 
104;  Scudder  v.  Union  Nat.  Bank,  91 
U.  S.  406,  23  L.  ed.  245.  Conn. 
Downer  v.  Chesebrough,  36  Conn.  39, 
47,  4  Am.  Eep.  29.  Ind. — Garrigue  v. 
Kellar,  164  Ind.  676,  74  N.  E.  523,  108 
Am.  St.  Eep.  324,  69  L.  .,  E.  A.  870. 
Tex. — Thomas  v.  Western  Union  Tel. 
Co.,  25  Tex.  Civ.  App.  398,  61  S.  W. 
501.  Eng. — Bain  v.  Whitehaven  &  F. 
Ey,  Co.,  3  H.  L.  Cas.  1,  19,  10  Eng. 
Eeprint  1;  Yates  v.  Thompson,  3  CI. 
&  P.  544,  586,  6  Eng.  Eeprint  1541. 

[b]  Competency  of  Witnesses. 
Jones  V.  Chicago,  St.  P.  M.  &  O.  Ry. 
Co.,  80  Minn.  488,  83  N.  W.  446,  49 
L.  E.  A.  640;  Bain  v.  Whitehaven  & 
F.  Ey.  Co.,  3  H.  L.  Cas.  1,  19,  10  Eng. 
Eeprint  1. 

[e]  Quantity  or  Degree  of  Proof 
Bequisite. — Eiehmond  &  D.  R.  Co.  v, 
Mitchell,  92   Ga.   77,   80,   18   S.   E.   290. 

[d]  Whether  parol  evidence  is  ad- 
missible to  vary  a  written  contract  de- 
pends  on  the  law  of  the  forum. 
Downer  v.  Chesebrough,  36  Conn.  39,  4 
Am.  Eep.  29. 

[e]  Character  of  evidence  necessary 
to  prove  a  fact,  whether  written  evi- 
dence or  not.  Jones  v.  Chicago,  St. 
P.  M.  &  O.  Ey.  Co.,  80  Minn.  488,  83 
N.  W.  446,  49  L.  E.  A.  640;  Bain  v. 
Whitehaven,  F.  Ey.  Co.,  3  H.  L.  Cas. 
1,  19,  10  Eng.  Reprint -1. 

[f]  Probative  Force  of  Evidence. 
Atwood  V.  Walker,  179  Mass.  514,  61 
N.  E.  58. 

92.  Cochran  v.  Ward,  5  Ind.  App. 
89,  29  N.  E.  795,  31  N.  E.  581,  51 
Am.  St.  Rep.  229.  See  Hamilton  «. 
Schoenberger,  47  Iowa  385,  as  to  con- 
fession of  judgment. 

93.  Massachusetts  Benefit  Life  Assn. 
V.  Eobinson,  104  Ga.  256,  30  S.  E.  918, 
42  L.  E.  A.  261,  274. 

94.  Wick  V.  Dawson,  42  W.  Va.  43, 
24  S.  E.  587;  Dulin  v.  MeCaw,  39  W. 
Va.  721,  20  S.  E.  681. 

95.  XT.  S. — Mathuson  v.  Crawford,  4 
McLean  540,  16  Fed.  Cas.  No.  9,279. 
Tex. — Thomas  v.  "Western  Union  Tel. 
Co.,  25  Tex.  Civ.  App.  398,  61  S.  W. 
501.  W.  Va. — Wick  V.  Dawson,  42  W. 
Va.  43,  24  S.  E.  587. 

96.  See  5  Standard  Proc.  796. 

[a]    A  stipulation  in  a  contract  as 
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stipulation  in  a  contract  requiring  the  giving  of  notice  within  a 
certain  time  as  a  prerequisite  to  suit  relates  to  the  substantive  rights 
of  the  parties,  not  to  the  remedy.^' 

The  right  to  plead  a  set-off  being  treated  as  part  of  the  remedy  is 
determined  by  the  law  of  the  forum.^^  But  it  has  been  h61d  that 
this  is  not  to  be  confounded  with  the  rule  as  to  limited  negotiability 
by  which  the  right  of  set-off  is  preserved  as  part  of  the  law  of  con- 
tract, notwithstanding  an  assignment.^^ 

Wheal  ascertaining  whether  an  instrument  is  or  is  not  under  seal  for  the 
purpose  of  determining  matters  relating  to  remedy,  the  lex  fori  gov- 
erns,^ but  it  has  been  held  otherwise  when  the  right  to  plead  want 
of  consideration  is  in  question.^ 

Statute  of  Limitations.  —  It  is  a  general  rule,  that  statutes  of  limita- 
tions affect  the  remedy  only,  and  the  lex  fori  governs,^  consequently 


to  attorney's  fees  in.  the  event  of  suit, 
is  not  binding  on  the  forum.  Security 
Co.  V.  Eyer,  36  Neb.  507,  54  N.  W. 
838,  38  Am.  St.  Eep.  735;  Commercial 
Nat.  Bank  v.  Davidson,  18  Ore.  57,  22 
Pac.  517. 

97.  Chicago,  E.  I.  &  P.  K.  Co.  v. 
Thompson,  100  Tex.  185,  97  S.  W.  459, 
123  Am.  St.  Eep.  798,  7  L.  E.  A.  (N.  S.) 
191. 

[a]  Effect  of  agreements  fixing  time 
within  which  suit  must  be  brought, 
query.  Chicago,  E.  I.  &  P.  E.  Co.  v. 
Thompson,  100  Tex.  185,  97  S.  W.  459, 
123  Am.  St.  Eep.  798,  7  L.  E.  A.  (N.  S.) 
191. 

98.  XT.  S.— Pritchard  V.  Norton,  106 
U.  S.  124,  133,  1  Sup.  Ct.  102,  27  L. 
ed.  104.  Ky.— Louisville  &  N.  E.  E. 
Co.  V.  Whitlow's  Admr.,  105  Ky.  1, 
114  Ky.  470,  43  S.  W.  711,  41  L.  E. 
A.  614;  Davis  v.  Morton  Gait  &  Co., 
5  Bush  160,  96  Am.  Dec.  345.  Mass. 
Stone  V.  Old  Colony  St.  E.  Co.,  212 
Mass.  459,  99  N.  E.  218.  Minn.— Mid- 
land Co.  V.  Broat,  50  Minn.  562,  52 
N.  W.  972,  17  L.  E.  A.  312.  N.  H. 
Gibbs  V,  Howard,  2  N.  H.  296.  Ohio. 
Second  Nat.  Bank  v.  Hemingray,  31 
Ohio  St.  168;  Fuller  v.  Steiglitz,  27 
Ohio  St.  355,  22  Am.  Eep.  312.  Vt. 
Carver  v.  Adams,  38  Vt.  500. 

But  see  Vermont  State  Bank  v.  Por- 
ter, 5  Day  (Conn.)  316,  5  Am.  Dee. 
157. 

[a]  But  a  stockholder  may  set  off 
an  indebtedness  to  the  corporation  al- 
lowed by  the  lex  loci  in  an  action 
brought  in  another  state,  Fidelity  Ins. 
T.  &  S.  Dep.  Co.  V.  Mechanics'  Sav. 
Bank,  97  Fed.  297,  38  C.  C.  A,  193, 
56  L.  E.  A.  228, 


99.  Pritchard  v.  Norton,  106  U.  S. 
124,  133,  1  Sup.  Ct.  102,  27  L.  ed. 
104,  disapproving  Second  Nat.  Bank  v. 
Hemin'gray,  31   Ohio  St.  168. 

1.  Le  Eoy  v.  Beard,  8  How.  (U.  S.) 
451,  464,  12  L.  ed.  1151;  Williams  v. 
Haines,  27  Iowa  251,  1  Am.  Eep.  268. 

2.  Pritchard  v.  Norton,  106  U.  S. 
124,  1  Sup.  Ct.  102,  27  L.  ed.  104. 
Contra,  Williams  v.  Haines,  27  Iowa 
251,  1  Am.  Eep.  268. 

3.  V.  S.— Willard  v.  Wood,  164  U. 
S.  502,  17  Sup.  Ct.  176,  41  L.  ed.  531; 
Pritchard  v.  Norton,  106  U.  S.  124,  1 
Sup.  Ct.  102,  37  L.  ed.  104;  Soudder 
V.  Union  Nat.  Bank,  91  U.  S.  406,  23 
L.  ed,  245,  51  How.  Pr.  339;  New  York 
&  Cuba  Mail  S.  S.  Co.  v.  Maldonado 
&  Co.,  225  Fed.  353,  140  C.  C.  A. 
377.  CaJ.— Allen  v.  Allen,  95  Cal.  184, 
27  Pac.  30.  Conn. — Atwater's  Admr. 
V.  Townsend,  4  Conn.  47,  10  Am.  Dec. 
97.  la. — Dorr  Cattle  Co.  v.  Des  Moines 
Nat.  Bank,  127  Iowa  153,  98  N.  W. 
918,  102  N.  W.  836,  4  Ann.  Cas.  519. 
Kan. — Swickard  v.  Bailey,  3  Kan.  507. 
Ky. — Louisville  &  N.  E.  E.  Co.  v.  Whit- 
low's  Admr.,  105  Ky.  1,  114  Ky.  470, 
43  S.  W.  711,  41  L.  E.  A.  614.  Me. 
Lamberton  v.  Grant,  94  Me.  508,  518, 
48  Atl.  127,  80  Am.  St.  Eep.  415; 
Thompson  v,  Eeed,  75  Me.  404.  Mass. 
May  V.  Breed,  7  Cuish.  15,  54  Am.  Dee. 
700;  Bulger  v.  Eoche,  11  Pick.  36,  22 
Am.  Dec.  359.  Miss. — Perkins  v.  Guy, 
55  Miss.  153,  174,  30  Am.  Eep.  510. 
Mo. — Williams  v.  St.  Louis  &  S.  F. 
Ey.  Co.,  123  Mo.  573,  583,  27  S.  W. 
387;  Carson  v.  Hunter,  46  Mo.  467,  2 
Am.  Eep.  529.  Ner. — Wilcox  v.  Wil- 
liams, 5  Nev.  206.  N.  Y. — New  York 
Life  Ins.  Co.  v.  Aitkin,  125  N.  Y.  660, 
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the  action  is  maintainable  even  though  the  cause  is  barred  by  the 
lex  loci,*  unless  the  statute  of  the  forum  provides  otherwise."  But 
if  the  statute  of  the  state  whose  law  creates  and  governs  the  rig'ht, 
instead  of  merely  suspending  the  remedy,  extinguishes  the  right  or 
title  itself,  ipso  facto,  to  that  extent  it  must  be  applied  in  any  state 
where  the  action  is  brought.*  Thus  if  a  statute  which  creates  a  right 
of  action  limits  the  time  within  which  an  action  shall  be  brought 
thereon,  it  is  deemed  to  be  a  limitation  upon  the  right  itself;  and 
operates  in  any  state  in  which  the  plaintiff  may  sue,'  and  it  has 
been  held  that  the  rule  is  the  same  though  the  limitation  be  in  a 
different  statute,  provided  it  is  directed  to  the  statutory  liability  so 


26  N.  E.  732.  Pa.— Sea  Grove  Bldg. 
&  L.  Assn.  V.  Stockton,  148  Pa.  146,  23 
Atl.  1063. 

[a]  The  time  when  infants  arrive 
at  age  of  majority  for  purposes  of  the 
statute  of  limitations  is  determined  by 
the  law  of  the  forum.  Burgett  v.  Willi- 
ford,  56  Ark.  187,  19  S.  W.  750,  35 
Am.  St.  Rep.  96. 

4.  Conn. — Atwater's  Admr.  «.  3^own- 
send,  4  Conn,  47,  10  Am.  Dec.  97.  Me. 
Thompson  v.  Reed,  75  Me.  404.  Mass. 
Bulger  V.  Eoche,  11  Pick.  36,  22  Am. 
Dee.  359  (in  this  case  both  parties 
resided  in  the  place  of  the  contract 
until  the  debt  was  barred  there) ;  Byrne 
V.  Crowninshield,  17  Mass.  55.  Miss. 
Perkins  v.  Guy,  55  Miss.  153,  30  Am. 
Eep.  510,  where  parties  resided  in  loci 
contractus  during  statutory  period, 
Nev. — Wilcox  V.  Williams,  5  Nev.  *206. 

5.  See  generally  the  statutes  and 
the  following:  Cal. — Van  Buskirk  «. 
Kuhns,  164  Cal.  472,  '129  Pac.  587,  Ann. 
Gas.  1914B,  932,  44  L.  E.  A.  (N.  S.) 
710.  Kan. — Swickard  v.  Bailey,  3  Kan. 
507.  Minn. — ^Luce  v.  Clarke,  49  Minn. 
356,  51  N.  W.  1162.  W.  Va.— David- 
son V.  Browning,  73  W.  Va.  276,  80 
S.   E.   363,  L.  E.  A.  1915C,  976,  note. 

6.  U.  S.— Pritchard  v.  Norton,  106 
IT.  S.  124,  131,  1  Sup.  Ct.  102,  27  L. 
ed.  104.  Me. — Lamberton  v.  Grant,  94 
Me.  508,  518,  48  Atl.  127,  80  Am.  St. 
Eep.  415.  Miss. — Perkins  v.  Guy,  55 
Miss.  153,  177,  30  Am.  Eep.  510.  Mo. 
Carson  v.  Hunter,  46  Mo.  467,  2  Am. 
Eep.  529;  Baker  v.  Stonebraker,  36  Mo. 
338.  Nev. — Wilcox  v.  Williams,  5  Nev. 
206.  Wis. — Arp  v.  Allis-Chalmers  Co., 
1^0  Wis.  454,  110  N.  W.  386,  118  Am. 
St.  Eep.  1036,  8  L.  E.  A.  (N.  S.)  997; 
Eingartner  v.  Illinois  Steel  Co.,  103 
Wis.  373,  79  N.  W.  433,  74  Am.  St. 
Eep.  871;  Brown  ■».  Parker,  28  Wis. 
21. 
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[a]  The  term  ''extinguish  the 
right"  means  not  an  actual  satisfac- 
tion of  the  claim  by  the  operation  of 
the  statute  but  that  a  right  to  insist 
on  the  statutory  bar  is  a  vested  prop- 
erty right.  The  court  calls  attention 
to  the  fact  that  the  rule  in  the  federal 
supreme  court  is  otherwise.  Eingartner 
V.  Illinois  Steel  Co.,  103  Wis.  373,  79  N. 
W.  433,  74  Am.  St.  Eep.  871.  See  also 
Board  of  Education  v.  Blodgett,  155 
III.  441,  40  N.  E.  1025,  46  Am.  St. 
Eep.  348,  31  L.  E.  A.  70.  But  see 
Campbell  v.  Holt,  115  U.  S.  620,  6  Sup. 
Ct.  209,  29  L.  ed.  483. 

[b]  Both  parties  must  reside  in  the 
state  where  the.  law  extinguishing  the 
right  of  action  prevails  during  the  full 
period  of  limitation  to  make  the  rule 
applicable.  Canadian  Pac.  R.  Co.  v. 
Johnston,  61  Fed.  738,  9  C.  C.  A.  587, 
25  L.  E.  A.  470;  Einnell  v.  Southern 
Kan.  R.  Co.,  33  Fed.  427;  Williams  v. 
St.  Louis  &  S.  F.  Ey.  Co.,  123  Mo. 
573,  582,  27  S.  W.  387. 

[c]  Rule  Applies  to  Adverse  Pos- 
sessio.n. — Shelby  v.  Guy,  11  Wheat.  (U. 
S.)   361,  6  L.  ed.  495. 

7.  TT.  S.— Davis  v.  Mills,  194  TJ.  S. 
451,  24  Sup.  Ct.  692,  48  L.  ed.  1067; 
The  Harrisburg,  119  IT.  S.  199, 
214,-7  Sup.  Ct.  140,  30  L.  ed.  358; 
Munos  V.  Southern  Pac.  Co.,  51  Fed. 
188,  2  C.  C.  A.  163;  Dexter  v.  Edmonds, 
89  Fed.  467;  Boyd  v.  Clark,  8  Fed.  849. 
Me.— Pulsifer  v.  Greene,  96  Me.  438, 
52  Atl.  921.  Mich.— Bement  v.  Grand 
Eapids  &  I.  E.  Co.,  194  Mich.  64,  160 
N.  W.  424. 

See  6  Standard  Proc.  417. 
I  [a]  Rule  is  otherwise  if  statute 
I  creating  right  does  not  prescribe  limi- 
!  tations,  but  these  are  found  merely  in 
I  a  general  statute  of  limitations.  Pul- 
;  sif  er  v.  Greene,  96  Me.  438,  448,  52 
I  Atl.  921, 
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specifically  as  to  warrant  the  conclusion  that  it  was  intended  as  a 
limitation  upon  or  qualification  of  the  right.^ 

Statute  of  Frauds.  —A  statute  of  frauds  providing  that  no  action 
shall  be  brought  on  certain  contracts  unless  in  writing  is  held  by  most 
courts  to  affect  the  remedy  merely,  and  therefore  so  far  as  a  statute 
of  this  kind  is  concerned,  the  law  of  the  forum  governs  the  action, 
and  the  lex  loci  is  disregarded.^  But  where  the  statute  provides  that 
the  contract  shall  be  void  if  not  in  writing,  it  goes  to  the  validity  of 
the  contract  and  not  the  remedy,  and  the  lex  loci  or  other  proper 
law  of  the  contract  rather  than  the  lex  fori  should  be  applied,^"  though 
there  is  a  tendency  to  hold  that  the  latter  statute  relates  to  the  remedy 
also.^^ 

Damages.  — While  some  courts  have  held  that  damages  in  tort 
actions  are  to  be  governed  by  the  lex  loci  delicti,^^  others  hold  that 
the  elements  of  damage  to  be  considered  in  assessing  compensatory 
damages  relate  to  the  remedy  and  are  governed  by  the  lex  fori,^^  ex- 


8.  Davis  V.  MUls,  194  U.  S.  451,  24 
Sup.  Ct.  692,  48  L.  ed.  1067,  the  fact 
that  the  limitation  is  contained  in  the 
same  statute  is  material  only  as  bear- 
ing on  construction. 

9.  XT.  S. — Buhl  V.  Stephens,  84  Fed. 
922.  See  also  Pritchard  v,  Norton,  106 
TJ.  S.  124,  134,  1  Sup.  Ct.  102,  27  L. 
ed.  104.  Oonn. — Downer  v.  Chesebrough, 
36  Conn.  39,  45,  4  Am.  Rep.  29.  Ky. 
3oone  v.  Coe,  153  Ky.  233,  154  S.  W. 
900,  51  L.  R.  A.  (N.  S.)  907.  Mass. 
See  Emery  v.  Burbank,  163  Mass.  326, 
39   N.   E.   1026",   47   Am.   St.   Rep.   456, 

28  L.  R.  A.  57.  Neb. — ^Marvel  v.  Mar- 
vel, 70  Neb.  498,  97  N.  W.  640,  113 
Am.  St.  Rep.  792.  N.  Y. — Daniels  v. 
Rogers,  108  App.  Div.  338,  96  N.  Y. 
Supp.  642.  Bug. — ^Leroux  v.  Brown,  12 
C.  B.  801,  22  L.  J.  C.  P.  1,  16  Jur. 
1021,  1  Wkly.  Rep.  22,  74  E.  0.  L.  800, 
138  Eng.  Reprint   1119. 

But  'see  Miller  v.  Wilson,  146  111. 
523,  34  N.  E.  1111,  37  Am.  St.  Rep. 
186;  Cochran  v.  Ward,  5  Ind.  App.  89, 

29  N.   E.    795,   31   N.  B.  f>91    31  Am. 

St.  Rep.  229. 

10.  Wolf  V.  Burke,  18  Colo.  264,  32 
Pac.  427.  19  Ii.  E.  L  792;  Leroux  v. 
Brown,  12  C.  B.  801,  22  L.  J.  C.  V. 
7.  16  Jur.  1021,  1  Wkly.  Eer.  22,  74 
E.  0.  L.  800,  138  Enff.  Reprint  1119. 
Rpfl  Brockman  Com.  Co.  v.  KilboiiTnfi. 
Ill  Mo.  AtPB.  542.  86  S.  W.  275:  Trult 
Dispatch  Co.  v.  Gilinsky,  84  Neb.  821, 
122  N.  W.  45. 

11.  But  see  Emery  v.  Burbank,  163 
IVTass.  326,  39  N.  E.' 1026,  47  Am.  St. 
Rep.  456,  28  L.  R.  A.  57,  wliieh  waa 
Bn  action  in  Massachusetts  on  an  oral 


contract  made  in  Maine.  The  statute 
of  the  forum  declared  no  agreement 
shall  be  binding.  It  was  held  that 
the  statute  though  speaking  in  terms 
relating  to  substance  carried  an  im- 
plication as  to  the  remedy  and  should 
therefore  be  applied  to  the  action.  See 
also  Buhl  V.  Stephens,  84  Fed,  922; 
Maddison  v.  Alderson,  L.  E.  8  App. 
Cas.  467,  488,  52  L.  J.  Q.  B.  737,  49 
L.  T.  N.  S.  303,  47  J.  P.  821,  31  Wkly. 
Rep.  820. 

12.  Ark.— St.  Louis,  I.  M.  &  S.  R. 
Co.  V,  Brown,  67  Ark.  295,  54  S.  W. 
865,  stating  that  the  limit  of  the 
amount  of  recovery  in  a  personal  in- 
jury action  is  governed  by  the  lex 
delicti  and  relying  on  Northern  Pac. 
R.  Co.  V.  Babeock,  154  TJ.  S.  190,  14 
Sup.  Ct.  978,  38  L.  ed.  958,  which  is 
an  action  for  wrongful  death.  The 
question  of  amount  was  not  involved, 
however.  See  also  Western  Union 
Tel.  Co.  V.  Ford,  77  Ark.  531,  92  S.  W. 
528.  Miss.— Pullman  Palace  Car  Co. 
V.  Lawrence,  74  Miss.  782,  801,  22  So. 
53,  holding  the  lex  loci  delicti  must 
be  looked  to  to  ascertain  the  extent 
and  measure  of  reeoverv.  S.  0. — See 
Balderston  v.  Western  Union  Tel.  Co., 
79  S.  C,  160,  60  S.  E.  435.  Tenn.— See 
Gray  «?.  Wp^toT-n  Uninn  TrI  Co..  108 
Tenn.  39.  64  S.  W.  10R3.  91  Am.  St. 
Bet>.  706,  56  L.  R.  A.  301.  Tinldin?'  the 
law  of  Tennessee  where  the  delict  took 
Tilsee  and  the  action  was  brought,  gov- 
ernerl. 

See  Wharton's  Conflict  of  Laws  fSrd 
ed.'*,  §4:78e. 

13.  U.    S.— Evey  v.  Mexican   Cent. 
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cept  in  the  case  of  statutory  torts,  which  are  governed  by  the  statute 
creating  the  right.^*  Vindictive  damages  are  not  penal,  and  if  al- 
lowed by  the  lex  loci  when  that  law  governs,  may  be  allowed  in  the 
forum.^^  In  actions  for  breach  of  contract  the  measure  of  damages 
goes  to  the  substance  rather  than  the  remedy  and  is  not  governed 
by  the  lex  fori  as  such.^* 


E.  Co.,  81  Fed.  294,  26  C.  C.  A.  407, 
38  L.  ed.  387.  See  Texas  &  P.  Ey. 
Co.  V.  Humble,  97  Fed.  837,  38  C.  C. 
A,  502,  where  the  forum  and  locus 
delicti  coincided.  la. — Dorr  Cattle  Co. 
V.  Des  Moines  Nat.  Bank,  127  Iowa 
153,  98  N.  W.  918,  102  N.  W.  836,  4 
Ann.  Cag.  519.  Tex. — Mexican  Nat,  E. 
Co.  V.  Jackson,  89  Tex.  107,  33  S.  W. 
857,  59  Am.  St.  Eep.  28,  31  L.  R.  A. 
276,  exemplary  damages  were  not 
asked  in  this  case.  Compare  Thomas  v. 
Western  Union  Tel.  Co.,  25  Tex.  Civ. 
App.  398,  61  S.  W.  501,  See  Higgina 
V.  Central  N.  E.  &  W.  E.  Co.,  155 
Mass.  176,  29  N.  E.  534,  31  Am.  St. 
Rep.  544. 

[a]  Whether  interest  shall  1)6  al- 
lowed as  damages  in  trover  is  de- 
termined by  the  lex  fori,  Carson  v. 
Smith,   133   Mo.   606,   34   S.   W.   855. 

14.  Ala. — Louisville  &  N.  R.  Co.  v. 
Graham's  Admr.,  98  Ky.  688,  34  S.  W. 
229.  la. — Borr  Cattle  Co.  v.  Des  Moines 
Nat.  Bank,  127  Iowa  153,  98  N.  W. 
918,  102  N.  W.  836,  4  Ann.  Cas.  519. 
Kan. — See  Dale  v.  Atchison,  Topeka  & 
S.  P.  E.  Co.,  57  Kan.  601,  47  Pac. 
521".  Ky. — ^Louisville  &  N.  E.  Co.  v. 
Whitlow's  Admr.,  105  Ky.  1,  114  Ky. 
470,  43  S.  W.  ftl,  41  L.  E,  A.  614,  a 
case  of  negligent  killing  in  which  the 
court  applied  the  lex  loci  to  determine 
extent  of  liability,  contributory  negli- 
gence being  in  mitigation  of  damages 
in  Tennessee.  Miss. — Illinois  Central 
E.  Co.  V.  Crudup,  63  Miss.  291.  N.  Y. 
Kiefer  v.  Grand  Trunk  Ry.  Co.,  12 
App.  Div.  28,  42  N.  Y.  Supp.  168,  171, 
26  Civ.  Proc.  147,  dprmed,  153  N.  Y. 
688,  48  N.  E.  1105.  But  see  Wooden 
V.  Western  N.  Y.  &  P.  R.  Co.,  126  N.  Y. 
10,  26  N.  E.  1050,  22  Am.  St,  Rep. 
803,  13  L.  E.  A.  458. 

[a]  The  limit  of  recovery  set  (1) 
by  the  statute  conferring  the  right  of 
action  for  death  by  wrongful  act,  not 
the  limit  set  by  the  statute  of  the 
forum,  governs.  Northern  Pac.  E.  Co. 
V.  Babcock,  154  TJ.  S.  190,  14  Sup.  Ct. 
978,  38  L.  ed.  958;  Hyde  v.  Wabash, 
St.  L.  &  P.  Ey.  Co.,  61  Iowa  441,  16 
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N.  W.  351,  47  Am.  Eep.  820.  (2)  If 
the  statute  iis  unlimited,  it  governs 
though  the  lex  fori  limits  the  amount 
of  damages.  Hanna  v.  Grand  Trunk 
Ey.  Co.,  41  111.  App.  116,  130.  Contra, 
Wooden  v.  Western  N.  Y.  &  P.  E.  Co., 
126  N.  T.  10,  16,  26  N.  B.  1050,  22 
Am.  St.  Eep.  803,  13  L.  E.  A.  458, 
but  as  to  application  of  lex  ,fori  when 
a  foreign  corporation  was  defendant 
was  not  decided. 

[b]  But  if  statute  fixes  penal  dam- 
ages an  action  cannot  be  maintained 
thereunder  in  the  forum.  Dale  v. 
Atchison,  Topeka  &  S.  F.  E.  Co.,  57 
Kan.  601,  47  Pac.  521,  where  lex 
delicti  fixed  damages  at  $5000  in  all 
case®  of  action  for  wrongful  death. 

[c]  The  right  to  exemplary  damages 
depends  on  the  statute  creating  the 
right.  Bruce 's  Admr.  v.  Cincinnati  R. 
Co.,  83  Ky.  174;  Illinois  Central  E. 
Co.  V.  Crudup,  63  Miss,  291. 

[d]  Whether  interest  on  recovery 
in  a  statutory  tort  shall  be  permitted 
is  not  .a  matter  of  remedy.  Kiefer  v. 
Grand  Trunk  Ey.  Co.,  12  App.  Div.  28, 
42  N.  Y.  Supp.  168,  171,  26  Civ.  Proc. 
147,  aUirmed,  153  N.  Y.  688,  48  N.  E. 
1105. 

15.  Bruce 's  Admr.  v.  Cincinnati  E. 
Co.,  83  Ky.  174;  Louisville  &  N.  E. 
Co.  V.  McCaskell,  98  Miss.  20,  53  So. 
348;  Pullman  Palace-Car  Co.  v.  Law- 
rence, 74  Miss,  782,  22  So.  53;  Illinois 
Central  R.  R.  Co.  v.  Crudup,  68  Miss. 
291. 

16.  XT.  S. — Sandham  v.  Grounds,  94 
Fed.  83,  36  C.  C.  A.  103.  Kan.— See 
Looney,«.  Reeves,  5  Kan.  App.  279,  48 
Pac.  606.  Mass. — Atwood  v.  Walker, 
179  Mass.  514,  61  N.  E.  58.  N.  Y. 
Dyke  v.  Erie  Ey.  Co.,  45  N.  Y.  113,  6 
Am.  Eep.  43.  Pa. — Brown  v.  Camden 
&  A.  E.  Co.,  83  Pa.  316.  Tenn.— Gray 
V.  Western  Union  Tel.  Co.,  108  Tenn. 
39,  64  S.  W.  1063,  56  L.  E.  A.  301, 
91  Am.  St.  Eep.  706.  Tex. — Thomas  v. 
Western  Union  Tel.  Co.,  25  Tex.  Civ. 
App.  398,  61  S.  W.  501. 

[a]  Where  an  Action  Is  Brought 
Against  a  Carrier  for  Personal  Injury. 
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Survivorship.  —  The  survivorship  of  causes  of  action  is  generally 
governed  by  the  lex  loci ;"  but  the  survivorship  of  actions  pending  at 
the  death  of  a  party  relates  to  the  remedy  and  is  governed  by  the 
lex  fori.^* 

Exemption  laws  are  held  to  relate  to  the  remedy.^^ 


Dyke  v.   Erie   Ey.   Co.,   45  N.  Y.   113, 
6  Am.  Eep.   43. 

[b]  But  where  interest  is  awarded 
by  way  of  damages,  some  courts  hold 
(1)  it  to  be  ,a  matter  of  remedy  to 
be  governed  by  the  lex  fori.  Atwood 
V.  "Walker,  179  Mass.  514,  61  N.  E. 
58;  Ayer  v.  Tilden,  15  Gray  178,  77 
Am.  Deo.  355;  Carson  v.  Smith,  133 
Mo.  606,  34  S.  W.  855.  Contra, 
Kavanaugh  v.  Day,  10  E.  I.  393,  14 
Am.  Eep.  691.  (2)  The  contrary  has 
been  held  to  be  the  rule  where  there 
is  an  express  or  implied  agreement  to 
pay  interest.  Ayer  v.  Tilden,  15  Gray 
(Mass.)    178,   77   Am.   Dec.   355. 

[c]  As  to  whether  interest  should 
he  allowed  in  an  action  on  a  foreign 
judgment  according  to  the  lex  loci  or 
lex  fori,  the  decisions  are  in  conflict, 
but  the  better  view  is  that  the  lex 
fori  should  govern.  Dorr  Cattle  Co.  v. 
Des  Moines  Nat.  Bank,  127  Iowa  153, 
98  N.  "W.  918,  102  N.  W.  836,  4  Ann. 
Cas.  519. 

17.  IT.  S. — Stratton's  Independence 
17.  Dines,  126  Fed.  968,  980,  action  for 
damages  for  fraudulent  representations. 
Mass. — Higgins  v.  Central  N.  E.  &  W. 
E.  Co.,  155  Mass.  176,  29  N,  E.  534, 
31  Am.  St.  Eep.  544;  Davis  v.  New 
York  &  N.  E.  E.  Co.,  143  Mass.  301, 
9  N.  E.  815,  58  Am.  Eep.  138,  where 
the  action  for  injury  resulting  in 
death  does  not  survive  under  the  lex 
loci  and  a  penal  action  is-  substituted 
the  action  cannot  be  brought  in  the 
forum,  where  it  does  survive.  R.  I. 
O'Eeilly  v.  New  York  &  N.  E.  E.  Co., 
16  E.  i.  388,  17  Atl.  171,  906,  19  Atl. 
244,  5  L.  E.  A.  364,  6  L.  E.  A.  719, 
action  for  injury  resulting  in  death. 

[a]  Reason. — (1)  A  cause  of  action 
which  does  not  survive  is  to  be  treated 
as  if  it  never  arose.  Hyde  v.  Wabash 
St.  L.  &  P.  Ey.  Co.,  61  Iowa  441,  16 


N.  W.  351,  47  Am.  Eep.  820.  (2)  And 
the  right  to  maintain  an  action  arising 
under  a  statute  and  dependent  on  no 
common  law  rule  depends  on  the  lex  loci 
delicti.  Needham  v.  Grand  Trunk  Ey. 
Co.,  38  Vt.  294,  310,  action  of  death 
by  wrongful  act. 

[b]  Whether  an  action  for  death  by 
wrongful  act  can  be  brought  is  de- 
termined by  the  lex  loci  delicti.  la. 
Hyde  v.  Wabash,  St.  L.  &  P.  Ey.  Co., 
61  Iowa  441,  16  N.  W.  351,  47  Am. 
Eep.  820.  Mass. — Higgins  v.  Central 
N.  E.  &  W.  E.  Co.,  155  Mass.  176, 
29  N.  E.  534,  31  Am.  St.  Eep.  544; 
Davis  V.  New  York  &  N.  B.  E.  Co.,  143 
Mass.  301,  9  N.  E.  815,  58  Am.  Eep. 
138.  N.  Y.— Beach  v.  Bay  State  Steam- 
boat Co.,  30  Barb.  433;  Crowley  ■;;. 
Panama  R.  Co.,  30  Barb,  99.  Vt. 
Needham  v.  Grand  Trunk  iBy.  Co.,  38 
Vt.  294. 

[c]  To  whom  the  action  survives 
depends  on  the  statute  of  the  lex  loci. 
Hyde  v.  Wabash,  St.  L.  &  P.  Ey.  Co., 
61  Iowa  441,  16  N.  W.  351,  47  Am. 
Eep.  820. 

[d]  The  effect  of  death  of  a  party 
to  an  action  in  a  territorial  court  is 
determined  by  the  laws  of  the  territory 
not  by  acts  of  congress.  Wilhite  V. 
Skelton,  149  Fed.  67,  78  C.  C.  A.  635. 

[e]  But  whether  a  cause  of  action 
survives  against  the  estate  depends  on 
the  lex  dom'ieilii.  Whitten  v.  Bennett, 
77  Fed.  271. 

18.  U.  S.— Baltimore  &  0.  E.\Co.  v. 
Joy,  173  IT.  S.  226,  19  Sup.  Ct.  387, 
43  L.  ed.  677.  la.— Gordon  v.  Chicago, 
E.  I.  &  P.  E.  Co.,  154  Iowa  449,  134 
N.  W.  1057,  Ann.  Cas.  1914B",  113.  Ky. 
Austin's  Admr.  v.  Pittsburg,  C.  C.  & 
St.  L.  E.  Co.,  122  Ky.  309,  91  S.  W. 
742,  5  li.  E.  A.  (N.  S.)  756,  as  to 
cause  of  actions  allowed  at  common 
law. 

19.  See  11  Standard  Pboc.  473. 


REMEDY  AT  LAW.  — See  Legal  Eemedy. 
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I.  GENERALLY,  732 

II.  HOW  COMPELLED,  735 

CBOSS-BEFEBENCES: 

Mandate  and  Proceedings  Thereafter. 

As  to  remission  of  excessive  recovery  of  land,  see  20  Standard 
Proc.  627. 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

I.     GENERALLY.  —  An  excessive  verdict  may  be    cured    by    a 
remittitur  or  remission  of  damages,  either  in  the  triaP  or  in  the  appel- 


1.  Ark. — Ferguson  v.  Fargason,  38 
Ark.  238.  Cal. — Zibbell  v.  Southern 
Pac.  Co.,  160  Cal.  237,  116  Pae.  513. 
G-a. — Dove  &  Co.  v.  Stewart  &  Son,  118 
Ga.  872,  45  S.  B.  688.  lU.— McNulta  v. 
Hen,dele,  92  111.  App.  273.  Ind.— Con- 
well  V.  Jeger,  21  Ind.  App.  110,  51  N. 
E.  733.  laJ. — Connors  v,  Chingren,  111 
Iowa  437,  82  N.  W.  934;  Newbury  v. 
Getchel  &  M.  L.  &  M.  Co.,  100  Iowa 
441,  69  N.  W.  743,  62  Am.  St.  Rep. 
582.  Mass. — Howard  v.  Fall  Eiver  Iron 
Wks.  Co.,  203  Mass.  273,  89  N.  E.  615. 
Mo.— Chitty  v.  St.  Louis,  I.  M.  &  S. 
Ey.  Co.,  148  Mo.  64,  49  S,  "W.  868; 
Brohammer  v.  Lager  (Mo.  App.),  194 
S.  W.  1072.  Neb. — MeAvoy  v.  Osborn, 
99  Neb.  608,  157  N.  W.  333;  Chicago, 
B.  &  Q.  R.  Co.  V.  Krayenbuhl,  70  Neb. 
766,  98  N.  W.  44;  Wainwright  v.  Sat- 
terfield,  52  Neb.  403,  72  N.  W.  359; 
St.  John  V.  Swanbaok,  39  Neb.  841,  58 
N.  W.  288.  N.  Y.— Herrman  c.  Leland, 
163  App.  Div.  515,  148  N.  T.  Supp. 
643;  De  Severinus  V.  Press  Pub.  Co., 
147  App.  Div.  161,  132  N.  Y.  Supp. 
80.  S.  D.— Kidder  v.  Aaron,  10  S.  D. 
256,  72  N.  W.  893.  Tenn.— Telegraph 
Co.  V.  Frith,  105  Tenn.  167,  58  S.  W. 
118.  Tex. — Bomar  v.  Powers  (Tex.  Civ. 
App.),  50  S.  W.  142.  Utah.— Jenson 
V.    Denver    &   R.    G.   E.    Co,,   44   Utah 
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100,  138  Pae.  1185.  Vt.— Wilson  Bros. 
Garage  v.  Larrow,  90  Vt.  413,  98  Atl. 
902.  W.  Va.— Millan  v.  Bartlett,  78  W. 
Va.  367,  89  S.  E.  711.  Wis.— Hanson 
V.  Johnson,  141  Wis.  550,  124  N.  W. 
506;  Nelson  v.  A.  H.  Stange  Co.,  140 
Wis.  657,  123  N.  W.  152. 
See  2  Standard  Proc.  187. 

[a]  The  exeicise  of  the  discietiou 
of  court  may  he  revifrwed  and  will 
be  set  aside  if  ajbused.  Thompson  v. 
Butler,  95  V.  S.  694,  24  L.  ed.  540;  De 
Severinus  v.  Press  Pub.  Co.,  147  App. 
Div.  161,  132  N.  Y.  Supp.  80;  Wooding 
V.  Thorn,  148  App.  Div.  21,  132  N.  Y. 
Supp.  50. 

[b]  Where  verdict  includes  un- 
proveni  elements  of  damage.  Kriss  v. 
Union  Pac.  E.  Co.,  100  Neb.  801,  161 
N.  W.  414,  Ann.  Cas.  1918A,  1122. 

fe]  Where  Excess  Results  From  Im- 
proper Evidence. — Kidder  v.  Aaron,  10 
S.  D.  256,  72  N.  W.  893. 

[d]  Judgment  for  more  than  Claimed 
in  complaint  is  not  cured  by  remis- 
sion.   Tyner  v.  Hays,  37  Ark.  599. 

[e]  Plaintiff's  duty  to  enter  judg- 
ment in  proper  amount  after  remis- 
sion.   Schilling  v.  Speck,  26  Mo.  489. 

ff]  An  offer  to  remit  part  of  the 
excess  only  is  insufficient.    Little  Rock 
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late"  court,  where  the  excess  is  definitely  ascertainable,'  whether  the 
action  is  in  tort*  or  on  contract.^  According  to  some  courts,  a  remission 
of  excessive  damages  may  be  ordered,  even  in  cases  where  the  dam- 
ages are  unliquidated,  as  in  personal  injury  cases,*  although  some 


&  Ft.  S.  E.  Co.  V.  Barker,  39  Ark.  491, 
508. 

[g]  Offer  To  Kemit. — An,  oSer  made 
by  the  prevailing  paJtty  to  remit  a 
part  of  the  verdict  is  not,  in  itself, 
conclusive  evidence  that  the  verdict 
was  excessive.  Taggart  v.  Hunter,  5 
Kan.  App.  7,  47  Pac,  313. 

2.  Cal. — ^Muller  v.  Boggs,  25  Cal. 
175;  Doll  V.  Feller,  16  Cal.  432.  111. 
Winslow  V.  Peopile  for  use  of  Walrath, 
117  ni.  152,  7  N.  E,  135.  Mass. 
Clark  V.  Brown,  116  Mass,  504,  remit- 
ting all  but  nominal  damages.  Minn. 
Durose  v.  St.  Paul  City  Ey.  Co.,  80 
Minn.  512,  83  N.  W.  397;  Weiner  v. 
Minneapolis  St.  Ey.  Co.,  80  Minn.  312, 
83  N.  W.  181.  MO.— Chitty  v.  St.  Louis, 
I.  M.  &  S.  Ey.  Co.,  166  Mo.  435,  65 
S.  W.  959;  Brohammer  v.  Lager  (Mo. 
App.),  194  S.  W.  1072.  Neb.— Chicago, 
B.  &  Q.  E.  Co.  V.  Krayenbuhl,  70  Neb. 
766,  98  N.  W.  44.  Nev.— Cutler  v. 
Pittsburgh  S.  P.  G.  M.  Co.,  34  Nev. 
45,  64,  116  Pac.  418.  Wis.— Hiles  v. 
Brooks,  105  Wis.  256,  81  N.  W.  422. 

See  2  Standard  Peoc.  477. 

[a]  Tbe  Eemittitnr  Filed  Must  Be 
for  a  Sum  Certain. — Central  v.  Wilcox- 
on,  3  Colo.  566. 

[b]  Although  the  trial  court  di- 
rected a  remittitur,  the  appellate  court 
may  direct  a  further  remission.  Neb. 
Chicago,  B.  &  Q.  E.  Co.  v.  Krayenbuhl, 
70  Neb.  766,  773,  98  N.  W.  44,  citing 
local  eases.  Tex. — Freeman  v.  Fuller, 
60  Tex.  Civ.  App.  242,  127  S.  W.  1194. 
Wash.— Ohrstrom  v.  Tacoma,  57  Wash. 
121,  106  Pac.  629.  Wis. — See  Hanson 
V.  Johnsonj,  141  Wis.  550,  124  N.  W. 
506. 

3.  V.  S.— New  York,  C.  &  St.  L.  E. 
Co.  V.  Niebel,  214  Fed.  952,  131  C.  C. 
A.  248.  Ga. — ^Lee  v.  Bagwell,  14  Ga. 
App.  699^  82  S.  B.  49.  la. — Howard  v. 
Brown,  168  Iowa  410,  148  N.  W.  987. 
Kan. — Southwestern  Mineral  E.  Co.  v. 
Cross,  7  Kan.  App.  506,  54  Pac.  139. 
Ky. — Chesapeake  &  O.  E.  Co.  v.  Mey- 
ers, 150  Ky.  841,  151  S.  W.  19.  N.  Y. 
Cassin  v.  Delaney,  6  Abb.  Pr.  (N.  S.) 
1,  38  N.  T.  178.  Okla.— St.  Louis  & 
S.  F.  E.  Co.  V.  Criner,  41  Okla.  256, 
137  Pac.  705,  citing  cases.  S.  J>. — Mur- 
ray V.  Leonard,  11  8.  D.  22,  75  N.  W. 


272.  Tex.— Gulf,  C.  &  8.  F.  Ey.  Co. 
I  V.  Coon,  69  Tex.  730,  7  8.  W.  492;  Geis- 
berg  V.  Mutual  B.  &  L.  Assn.  (Tex. 
Civ.  App.),  60  S,  W.  478;  Missouri,  K. 
&  T.  E.  Co.  V.  Belew,  22  Tex.  Civ. 
App.  264,  54  S.  W.  1079.  W.  Va. 
Hall  V.  Philadelphia  Co.,  74  W.  Va. 
172,  8i  S.  E.  727;  Unfried  v.  Baltimore 

6  O.  E.  Co.,  34  W.  Va.  260,  12  S.  B. 
512,  where  there  is  no  data  by  which 
the  proper  amount  can  be  determined. 

But  compare  cases  holding  a  remit- 
titur may  he  had  in  tort  actions. 

[aj]  Where  damages  are  exemplary, 
no  remission  cam  be  had.  Waltham 
Piano  Co.  v.  Freeman,  159  Iowa  567, 
141  N.  W.  403. 

[b]  Remittitur  Not  Possible  When. 
Where  a  verdict  is  manifestly  excessive 
owing  to  the  admission  of  incompetent 
evidence,  the  excess  cannot  be  cured 
by  a  remittitur.  The  verdict  is  based 
on  the  whole  evidence,  good  and  bad, 
and  there  is  no  means  of  knowing  by 
what  items  the  jury  were  influenced, 
or  how  far  the  different  items  were 
accepted  by  them,  or  entered  into  their 
calculations.  The  only  remedy  in  such 
a  case  is  to  grant  a  new  trial.  Jayne 
V.  Loder,  149  Fed.  21,  78  C.  C.  A.  653, 

7  L.  E.  A.  (N.  S.)  984,  9  Ann.  Cas. 
294. 

4.  Ark.— Little  Eoek  &  Ft.  8.  E.  Co. 
V.  Barker,  39  Ark.  491,  505.    111. — Sandy 

I  V.  Laike  St.  El.  E.  Co.,  235  111.  194, 
1  85  N.  E.  300;  North  Chicago  St.  E. 
I  Co.  V.  Wrixon,  150  111.  532,  37  N.  B. 
I  895.  Neb.— Bee  Publishing  Co.  v. 
I  World  Publishing  Co.,  59  Neb.  713,  82 

N.   W.    28;    Wain  Wright   v,   Satterfleld, 

52   Neb.   403,   72   N.   W.    359.      Tenn. 

Telegraph  Co.  v.  Frith,  105  Tennl.  167, 

58  8.  W.  118. 

5.  Little  Eock  &  Ft.  S.  E.  Co.  «. 
Barker,  39  Ark.  491,  505. 

6.  XT.  S.— Gila  Valley  G.  &  N.  E. 
Co.  V.  Hall,  232  IT.  8.  94,  34  Sup.  Ct. 
229,  58  L.  ed.  521;  Arkansas  Valley 
Larid  &  C.  Co.  v.  Mann,  130  IT.  8.  69, 
9  Sup.  Ct.  458,  32  L,  ed.  854;  Northern 
Pac.  E.  Co.  V.  Herbert,  116  IT.  S.  642, 
6  «up.  Ct.  590,  29  L.  ed.  755;  Massee 
V.  Williams,  207  Fed.  222,  124  C.  C. 
A.  492;  Darnell  v,  Krouse,  134  Fed. 
509.     Oal. — Ingraham  v.  Weidler,  139 
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courts  hold  otherwise.''  "Where  the  jury-  was  influenced  by  passion 
or  prejudice  or  a  reckless  disregard  of  the  court's  instructions,  a 
remittitur  cannot  be  directed  as  a  general  rule/  though  there  is  some 
dissent  from  this  proposition.® 


Cal.  588,  73  Pac.  415;  Davis  v.  South- 
ern Pac.  Co.,  98  Cal.  13,  32  Pao.  646; 
Phelps  V.  Coggswell,  70  Cal.  201,  11 
Pac.  628;  Gregg  v.  San  Francisco  &  N. 
P.  E.  Co.,  59  Cal.  312.  HI.— Chicago 
City  Ey.  Co.  v.  Gemmill,  209  111.  638, 

71  N.  B.  43;  Libby,  McNeil  &  Libby 
v.  Schermam,  146  111.  540,  34  N.  E.  801, 
37  Am.  St.  Eep.  191;  Union  Eolling 
Mill  Co.  V.  Gillen,  100  HI.  52.  la. 
Baxter  v.  Cedar  Eapids,  103  Iowa  599, 

72  N.  W.  790;  DufEy  v.  Dubuque,  63 
Iowa  171,  18  N.  W.  900,  50  Am.  Eep. 
743;  Noel  v.  Dubuque,  B.  &  M.  E.  Co., 
44  Iowa  293.  Mich. — Detzur  v.  B. 
Stroh  Brew.  Co.,  119  Mich.  282,  77  N. 
"W.  948,  44  L.  E.  A.  500.  N.  Y.— De 
Severinus  v.  Press  Pub.  Co.,  147  App. 
Div.  161,  132  N,  Y.  Supp.  80;  Law- 
rence V.  Wilson,  86  App.  Div.  472,  83 
N.  Y.  Supp.  821;  Mooney  ■!;.  Tress  Pub. 
Co.,  58  App.  Div.  613,  68  N.  Y.  Supp. 
739;  Beller  v.  Levy,  68  Misc.  182,  124 
N.  Y.  Supp.  411.  Tenn. — ^Young  v.  Cow- 
den,  98  Tenn.  577,  40  S.  W.  1088; 
Branch  v.  Bass,  5  Sneed  366.  Tex. 
Southwestern  Tel.  &  Tel.  Co.  v.  Gehring 
(Tex.  Civ.  App.),  137  S.  W.  754;  West- 
ern Union  Tel.  Co.  v.  Skinner,  60  Tex. 
Civ.  App.  477,  128  S.  W.  715;  Eoscoe, 
etc.  E.  Co.  V.  Jackson,  60  Tex.  Civ. 
App.  276,  127  S.  W.  872;  Galveston, 
etc.  E.  Co.-  V.  Wallis,  47  Tex.  Civ. 
App.  120,  104  S.  W.  418.  Wis.— Beach 
V.  Bird  &  W.  Lumb.  Co.,  135  Wis.  550, 
116  N.  W.  245;  Heimlich  v.  Tabor,  123 
Wis.  565,  102  N.  W.  10,  68  L.  E.  A. 
669;  Baxter  v.  Chicago  &  N.  W.  E. 
Co.,  104  Wis.  307,  80  N.  W.  644;  Gillen 
V.  Minneapolis,  St.  P.  &'S.  S.  M.  Ey. 
Co.,  91  Wis.  633,  65  N.  W.  373.  Eng. 
Belt  V.  Lawes,  12  Q.  B.  D.  356,  53 
L.  J.  Q.  B.  249,  50  L.  T.  Eep.  N.  S. 
441,  32  Wkly.  Eep.  607;  Harris  v. 
Arnott,  L.  E.  26  Ir.  55.  Can. — Power 
v.  Kennedy,  7  Newfoundl.  34;  Garland 
V.  Seott,  6  Newfoundl.  243. 

7.  TJ.  S. — Jacob V  v.  Johnson,  120 
Fed.  487,  56  C.  C.  A.  637.  Ga.— Tifton 
T.  &  G.  E.  Co.  V.  Chastain,  122  Ga. 
250,  50  S.  E.  105.  Ky.— Louisville  & 
N.  E.  Co.  V.  Earl's  Admx.,  94  Ky.  368, 
22  8.  W.  607.  S.  D. — Murray  v.  Leon- 
ard, 11  S.  D.  22,  75  N.  W.  272.  Tex. 
Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Coon,  69 
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Tex.  730,  7  S.  W.  492.  Contra,  Western 
Union  Tel.  Co.  v.  Skinner,  60  Tex.  Civ. 
App,  477,  128  S.  W.  715. 

8.  U.  S.— Arkansas  Valley  L.  &  C. 
Co.  V.  Mann,  130  U.  S.  69,  9  Sup.  Ct. 
458,  32  L.  ed.  854;  StafEord  v.  Paw- 
tucker  Haircloth  Co.,  2  Cliff.  82,  23 
Fed.  Cas.  No.  13,275.  Ariz.— Southern 
Pac.  Co.  V.  Pitehett,  9  Ariz.  128,  80 
Pac.  359.  Colo. — Tunnel  Min.  &  Leas. 
Co.  V.  Cooper,  50  Colo.  390,  115  Pac. 
901,  Ann.  Cas.  1912C,  504,  39  L.  E. 
A.  (N.  S.)  1064;  Davis  Iron  Wks.  Co. 
V.  White,  31  Colo.  82,  71  Pac.  384. 
Ga. — Savannah,  etc.  E.  Co.  v.  Godkin, 
104  Ga.  655,  30  S.  E.  378,  69  Am.  St. 
Eep.  187.  111.— Chicago  City  Ey.  Co. 
V.  Gemmill,  209  111.  638,  71  N.  E.  43; 
Loewenthal  v.  Streng,  90  111.  74;  Belt 
E.  Co.  V.  Charters,  123  111.  App,  322; 
Close  V.  Hinsley,  104  111.  App.  65; 
Pittsburgh,  C.  C.  &  St.  L.  Ey.  Co.  v. 
Story,  104  111.  App.  132.  la. — Baxter 
V.  Cedar  Eapids,  103  Iowa  599,  72  N. 
W.  790.  Kan.— Malet  v.  Haney,  98 
Kan.  20,  157  Pac.  386;  Atchison,  T. 
&  S.  F.  E.  Co.  V.  Eichards  58  Kan. 
344,  49  Pac.  436.  Minn.— Eie^f  v.  Great 
Northern  E.  Co.,  126  Minn/.  430,  148 
N.  W.  309;  Germann  v.  Great  Northern 
E.  Co.,  114  Minn.  247,  130  N.  W.  1021; 
Ewing  V.  Stiekney,  107  Minn.  217,  119 
N.  W.  802;  Plaunt  v.  EailwaJ)^  Transfer 
Co.,  90  Minn.  499,  97  N.  W.  433.  Mo. 
Burdict  v.  Missouri  Pac.  Ey.  Co.,  123 
Mo.  221,  27  N.  W.  453,  45  Am.  St.  Eep. 
528,  26  L.  E.  A.  384.  Neb.— Wain- 
wrighf  V.  Satterfield,  52  Neb.  403, 
72  N.  W.  359.  Compare  Bee  Publish- 
ing Co.  V.  World  Publishing  Co.,  59 
Neb.  713,  82  N.  W.  28,  where  a  ver- 
dict for  $7000  was  reduced  to  $3000. 
N.  D. — Waterman  v.  Minneapolis,  St. 
P.  &  S.  S.  M.  E.  Co.,  26  N.  D.  540, 
145  N.  W.  19.  Ore.— Adcock  v.  Ore- 
gon E.  &  Nav.  Co.,  45  Ore.  173,  77 
Pac.  78.  W.  V*.— Unfried  v.  Balti- 
more, etc.  E.  Co.,  34  W.  Va.  260,  12 
S.  E.  512;  Vinal  v.  Core,  18  W.  Va.  1. 
Can. — McKay  v.  Woodill,  18  Nova 
Scotia  88. 

9.  Minn. — Goss  v.  Goss,  102  Mdnn. 
346,  113  N,  W.  690;  Trow  v.  White 
Bear,  78  Minn.  432,  80  N.,  W.  1117. 
Tenn,— Alabama  Qt.  S.  R.  Co.  v.  Bob- 
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II.  HOW  COWrPELLED.  —  A  party  cannot  be  compelled  to  remit 
damages,  however,  and  the  practice  is  to  order  a  new  trial  unless  the 
party  remits  the  excess.^" 


erts,  113  Tenn.  488,  82  S.  W.  314,  67 
L.  E.  A.  495,  3  Ann.  Cas,  937;  West- 
ern TJ.  Teleg.  Co.  v.  Frith,  105  Tenn. 
167,  58  S.  W.  118.  Tex.— Galveston,  H. 
&  N.  E.  Co.  V.  "Wallis,  47  Tex.  Civ. 
App.  120,  104  S.  W.  418;  Gulf,  B.  & 
K.  C.  E.  Co.  V.  O'Neill,  32  Tex.  Civ. 
411,  74  S.  W.  960.  Utah. — Brown  v. 
Southern  Pac.  Co.,  7  Utah  288,  26  Pae. 
579.  Wis.— Heimliek  v.  Tabor,  123 
Wis.  565,  102  N.  W.  10,  68  L.  E.  A. 
669;  Gillen  v.  Minneapolis,  St.  P.  & 
S.  St.  M.  Ey.  Co.,  91  Wis.  633,  65 
N.  W.  373. 

[a]  Rule  Stated. — Where  the  ver- 
dict is  excessive  and  the  result  of 
passion,  the  court  may  direct  a  remis- 
sion! of  damages.  But  where  the  dam- 
ages are  so  excessive  as  to  indicate 
that  the  jury  were  influenced  by  pas- 
sion in  the  determination  of  other  is- 
sues, a  new  trial  should  be  granted. 
Goss  17.  Goss,  102  Minn.  346,  113  N.  W. 
690. 


10.  Kan. — Southwestern  Mineral  E. 
Co.  V.  Cross,  7  Kan.  App.  506,  54  Pae. 
139.  Miss.— Case  v.  Yazoo  &  M.  V.  E. 
Co.,  114  Miss.  21,  74  So.  773.  N.  Y. 
Herrman  v.  United  States  Trust  Co.,  221 
N.  Y.  143,  116  N.  E.  865;  Herrman  v. 
Leland,  163  App.  Div.  515,  148  N.  Y. 
Supp.  643.  Tenn. — Telegraph  Co.  v. 
Prith,  105  Tenn.  167,  174,  58  S.  W.  118; 
Ma,ssadillo  v.  Nashville  &  K.  Ey.  Co., 
89  Tenn.  661,  15  S.  W.  445.  Wis. 
See  Beach  v.  Bird  &  W.  Lumb.  Co.,  135 
Wis.  550,  116  N.  W.  245. 

[a]  Court  caimot  reduce  damages 
and  enter  judgment  without  plaintiff's 
consent.  Case  v.  Yazoo  &  M.  V.  E. 
Co.,  114  Miss.  21,  74  So.  773. 

[b]  A  remission  under  protest  should 
not  be  received.  Massadillo  v.  Nash- 
ville &  K.  Railway  Co.,  89  Tenn.  661, 
15  S.   W.  445. 

[c]  Conisent  in  Open  Court. — Lewis 
V.  Wilson,  151  U.  S.  551,  14  Sup.  Ct. 
419,  38  L.  ed.  267. 


REMITTITUR.  —  See  Appeals;  Mandate  amd  Proceedings  There- 
after. 
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For  forms,  see  9  Standard  Peoc.  1053,  et  seq. 
For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

I.  RIGHT  TO  REMOVE.!  — A.  Soukce  of  Bight  To  Remove. 
The  right  of  removal  of  a  cause  from  a  state  to  the  federal  court  is 
not  expressly  conferred  by  the  United  States  constitution,^  it  being 
a  right  depending  upon  the  federal  statutes,'  and  hence  one  which 


1.  As  to  grounds  of  lemoval,  see 
infra,  V. 

2.  Martin  v.  Hunter's  Lessee,  1 
Wheat.  (U.  8.)  304,  349,. 4  L.  ed.  97; 
Baker  &  Bro.  v.  Pinkham,  211  Fed.  728; 
In  re  Cilley,  58  Fed.  977;  Martin  v. 
Carter,  48  Fed.  596. 

[a]  Basis  of  Bemoval  Statute. — Al- 
though the  constitution  of  the  United 
States  contains  no  direct  provision 
authorizing  the  removal  of  a  case  by 
a  defendant  to  a  federal  court,  it 
authorizes  a   plaintiff,   in    a    "contro- 
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versy"  between  himself  and  a  citizen 
of  another  state,  to  bring  the  suit  in 
a  federal  court;  and  congress,  acting 
upon  the  reasonable  presumption  that 
the  same  reason  applies  where  a  de- 
fendant is  sued  out  of  the  jurisdiction 
of  the  courts  of  his  own  state,  has 
given  the  defendant  the  right  to  re- 
move the  cause  to  a  federal  court. 
Baltimore  &  O.  R.  Co.  •».  Fulton,  59 
Ohio  St.  575,  5.3  S.  E.  265,  44  L.  R. 
A.  52ff. 

3.    U.  S. — Great  Northern  R.  Co.  v. 
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does  not  exist  in  the  absence  of  an  act  of  congress  giving  the  right 
in  the  particular  case,*  even  though  the  federal  courts  may  have 
original  jurisdiction  of  such  a  cause  of  action.^  The  tendency  of  these 
statutes  has  been  to  restrict  the  right  of  removal.^ 

Ooastitutionality —  Removal  statutes  are  constitutional.'^ 

Alexander,  246  TJ.  S.  276,  38  Sup.  Ct.  ■  A.  (N.  S.)  21;  Anaconda  C.  M.  Co. 
237,  65  L.  ed.  713;  Harrison  v.  St.  v.  Bntte-Balaklava  C.  Co.,  200  Fed. 
Louis  &  8.  F.  E.  Co.,  232  U.  S.  318,  808;  Hall  v.  Great  Northern  Ey.  Co., 
34  Sup.  Ct.  333,  58  L.  ed.  621,  L.  E.  A.  197  Fed.  488;  Symonds  v.  St.  Louis  & 
1915F,  1187;  Chesapeake  &  O.  E.  Co.  S.  E.  Ey.  Co.,  192  Fed.  353.  Ark.— Kan- 
V.  McCabe,  213  V.  S.  207,  218,  29  Sup.  sas  City  So.  E.  Co.  v.  Cook,  100  Ark. 
Ct.  430,  53  L.  ed.  765;  Goldey  v.  Morn-  467,  140  S.  "W.  579.  Mo.— State  ex  ret 
ing  News,  156  U.  S.  518,  15  Sup.  Ct.  Baskett  v.  Woodson,  164  Mo.  440,  64 
559,  39  L.  ed.  517;   Gumbel  v.  Pitkin,  j  S.  W.  774. 

124  U.  S.  131,  8  Sup.  Ct.  379,  31  L.  I  Wlat  suits  are  removable,  see  infra, 
ed.  374;   Stone  v.  South  Carolina,  117  ,  IL 

IT.  S.  430,  6  Sup.  Ct.  799,  29  L..  ed.  5.  Chesapeake  &  O.  E.  Co.  v. 
962;  Tennessee  v.  Davis,  100  U.  S.  1  Coekrell,  232  U.  S.  146,  34  Sup.  Ct. 
257,  265,  25  L.  ed.  648,  661;  Gaines  v.  278,  279,  58  L.  ed.  544;  Tullar  v- 
Fuentes,  92  TJ.  S.  10,  23  L.  ed.  524;  Illinois  Cent.  E.  Co.,  213  Fed.  280,  284. 
Ostrom  V.  Edison,  244  Fed.  228;  Palmer  |  6.  Cochran  v.  Montgomery,  199  U.  S. 
V.  Delaware,  L.  &  W.  E.  Co.,  222  Fed.  260,  26  Sup.  Ct.  58,  4  Ann.  Cas.  451, 
461,  465;  Johnson  v.  Butte  Alejc  Scott  50  L.  ed.  182;  "V^hitney  v.  American 
Copper  Co.,  213  Fed.  910;  Burnett  v.  Shipbuilding  Co.,  197  Fed.  777;  Strau- 
Spokane,  P.  &  S.  Ey.  Co.,  210  Utea.  '■  ger  v.  Chicago,  B.  &  Q.  E.  Co.,  193 
94;  Adams  v.  Puget  Sound  Traction,  Fed.  293;  Lantz  v.  Fretts,  173  Fed. 
Light    &    Power    Co.,    207     Fed.     205;:i007. 

Anaconda  Copper  Mining  Co.  v.  Butte-  I  [a]  The  Acts  of  1887  and  1888  were 
Balaklava  C.  Co.,  200  Fed.  808;  Whit-  |  intended  to  and  do  contract  the  juris- 
ney  v.  American  Shipbuilding  Co.,  197  j  diction  of  the  federal  courts  by  re- 
Fed.  777.  Ark. — Kansas  City  So.  E.  moval  from  the  state  court.  Ex  parte 
Co.  V.  Cook,  100  Ark.  467,  140  S.  W.  ,  Wisner,  203  U.  S.  449,  27  Sup.  Ct.  150, 
579.  Ga. — Jones  v.  Foreman,  66  Ga.  51  l.  ed.  264;  O 'Conor  v.  Texas,  202 
371,  Neb. — Bierbower  v.  Miller,  30  XJ.  S.  501,  26  Sup.  Ct.  726,  50  L.  ed. 
Neb.  161,  46  N.  W.  431,  47  N.  W.  1,  112O;  In  re  Pennsylvania  Co.,  137  IT.  S. 
9  L.   E.   A.   228.  ,451,   11   Sup.   Ct.   141,   34  L.   ed.    738; 

[a]  "Without  some  federal  statute,  Smith  v.  Lyon,  133  U.  S.  315,  10  Sup. 
no  action  brought  in  the  state  court  Ct.  303,  33  L.  ed.  635;  Wahl  v.  Franz, 
can  be  removed  to  this  court."  Bur-  100  Fed.  680,  40  C.  C.  A.  638,  49  L. 
nett  V.  Spokane,  P.  &  S.  Ey.  Co.,  210    E.  A.  62. 

Fed.  94.  I      [b]    Legislatire    Discretion.  —  The 

[b]  Present  Statute. — The  last  en-  limitation  of  the  right  of  removal  to 
actment  on  this  subject  is  embodied  in  a  class  of  cases  between  citizens  of 
the  "Judicial  Code."     Ostrom  v.  Edi-    different  states  involving  a  designated 


son,  244  Fed.  228. 

[c]  Pending  suit  In  state  court  is 
governed  by  removal  act  subsequently 
passed.  Feibelman  v.  Packard,  109  U. 
S.  421,  3  Sup.  Ct.  289,  27  L.  ed.  984. 

4.    XT.  S.— Chesapeake  &  O.  E.  Co.  v. 


amount  is  only  a  matter  of  legislative 
discretion.  Gaines  v.  Fuentes,  92  IT.  S. 
10,  23  L.  ed.  524,  1  Abb.  N.  C.  25 
(note). 

What  suits  are  removable,  see  infra, 
II. 


Coekrell,  232  IT.  S.  146,  34  Sup.  Ct.  |  7.  See  the  following:  TJ.  S.— Vir- 
278,  58  L.  ed.  544;  Little  York  G.  W.  ginia  v.  Paul,  148  U,  S.  107,  13  Sup. 
&  G.  Co.  V.  Keyes,  96  U.  S.  199,  24  ,  Ct.  536,  37  L.  ed.  386;  Mitchell  v. 
L.  ed.  656;  Tullar  v.  Illinois  Cent.  E.  I  Clark,  110  U.  S.  633,  4  Sup.  Ct.  170, 
Co.,  213  Fed.  280;  Baker  &  Bro.  v.  [  28  L.  ed.  279;  Davis  v.  So.  Carolina, 
Pinkham,  211  Fed.  728;  Burnett  v.  !  107  IT.  S.  597,  2  Sup.  Ct.  636,  27  L. 
Spokane,  P.  &  S.  Ey.  Co.,  210  Fed.  [  ed.  574;  Virginia  v.  Eives,  100  IT.  S. 
94;  Teel  v.  Chesapeake,  etc.  Co.,  204  313,  25  L.  ed.  667;  Tennessee  v.  Davis, 
Fed.  918,  123   C.   C.   A.   240,  47  L.  E.  1  100  U.  S.  257,  25  L.  ed.  648;   Martin 
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B.  Purpose  op  Statutes.  —  Removal,  under  our  peculiar  system 
of  state  and  national  jurisdictions,  is  simply  a  mode  in  which  the 
right  to  resort  under  certain  circumstances  to  the  latter  rather  than 
the  former  is  secured  to  defendants  as  well  as  plaintiffs.*  By  the 
exercise  of  the  right  of  removal  the  petitioner  refuses  to  permit  the 
state  court  to  deal  with  the  case  in  any  way,  because  he  prefers 
another  forum,  to  which  the  law  gives  him  the  right  to  resort.*  The 
purpose  of  the  removal  statutes  was  to  secure  a  tribunal  presumed 
to  be  more  impartial  than  a  court  of  the  state  in  which  one  of  the 
litigants  resides.^" 

C.  Construction  of  Statutes.  —  The  removal  statutes  are  not  in 
derogation  of  a  right  and  therefore  to  be  so  strictly  construed  that 
everything  is  to  be  taken  against  them;^^  but  the  tendency  of  the 
courts  is  to  construe  them  strictly  against  the  right  of  removal,^^ 
and  where  the  purpose  of  a  change  in  the  removal  statute  is  to 
restrict  the  right  of  removal,  it  will  be  construed  to  effectuate  that 
purpose.^* 


V.  Hunter,  1  Wheat.  304,  4  L.  ed.  97. 
Ark. — Kansas  City  So.  E.  Co.  v.  Cook, 
100  Ark.  467,  140  S.  W.  579.  Ind. 
BuTson  V.  National  Park  Bank,  40  Ind. 
173,  13  Am.  Eep.  285.  Ky.— Clinger 's 
Admz.  V.  Chesapeake  &  Ohio  B.  Co., 
138  Ky.  615,  128  S.  W.  1055.  NeT. 
Meadow  Valley  Min.  Co.  v.  Dodds,  7 
Nev.  143,  8  Am.  Eep.  709.  N.  H. 
Laird  v.  Connecticut  &  P.  E.  E.,  55 
N.  H.  375,  20  Am.  Eep.  215.  Ohio. 
Baltimore  &  O.  E.  Co.  v.  Fulton,  59 
Ohio  St.  575,  53  N.  E.  265,  44  L.  E.  A. 
520;  State  v.  Fairfield  Co.  Ct.,  15  Ohio 
St.  377.  Pa. — ^Hodgson  v.  Millward,  3 
Grant  Cas.  412.  Wis. — Goodman  v.  Osh- 
kosh,  45  Wis.  355. 

[a]  "  Whether  removal  from  a  state 
to  a  federal  court  is  an  exercise  of 
appellate  jurisdiction,  as  laid  down  in 
Story's  Commentaries  on  the  Constitu- 
tion, section  1745,  or  an  indirect  mode 
of  exercising  original  jurisdiction,  as 
intimated  in  Chicago,  etc.  E.  Co.  v. 
Whitton,  13  Wall.  270  [80  TJ.  S.,  XX., 
571],  we  need  not  now  inquire.  Be  it 
one  or  the  other,  it  was  ruled  in  the 
case  last  cited  to  be  constitutional." 
Tennessee  v.  Davis,  100  U.  S.  257,  25 
L.  ed.  648. 

[b]  "As  to  the  constitutionality  of 
the  removal  act,  we  deem  it  only  neces- 
sary to  say  that,  while  we  have  been 
unable  to  find  any  decisions  where  the 
question  was  directly  considered,  any 
number  of  cases  can  be  found  where 
rights  have  been  predicated  upon  the 
removal  act  and  have  been  upheld  by 
the  federal  court.  ...  In  upholding 
the  right  thus  conferred  by  Congress, 

Vol.  XXII 


the  court  must  of  necessity  have  up- 
held the  power  by  which  that  right 
was  conferred."  Cling.er's  Admx.  v. 
Chesapeake  &  Ohio  Ey.  Co.,  138  Ky. 
615,  128  S.   W.   1055. 

8.  Bushnell  v.  Kennedy,  9  Wall.  (TJ. 
S.)   387,  19  L.  ed.   736. 

9.  Cain  v.  Commercial  Pub.  Co.,  232 
V.  S.  124,  131,  34  Sup.  Ct.  284,  58 
L.  ed.  534;  Wabash  W.  E.  Co.  ■;;.  Brow, 
164  U.  S.  271,  279,  17  Sup.  Ct.  126,  41 
L.  ed.  431. 

fa]  The  right  of  removal  is  prem- 
ised on  the  fact  that  the  state  court 
does  have  jurisdiction,  but  by  reason 
of  a  federal  question  being  involved 
the  party  against  whom  such  question 
is  raised  has  the  privilege,  at  his 
election,  at  the  proper  time,  of  hav- 
ing such  cause  removed  to  the  federal 
court.  Pittsburgh,  C.  C.  &  St.  L.  E. 
Co.  V.  Wood,  45  Ind.  App.  1,  84  N.  E. 
1009,  88  N.  E.  709. 

10.  Hall  V.  Great  Northern  Ey.  Co., 
197  Fed.  488. 

11.  Woolridge  v.  McKenna,  8  Fed. 
650,  658. 

12.  XT.  S. — Heller  v.  Ilwaco  Mill  & 
L.  Co.,  178  Fed.  Ill;  Dwyer  v.  Peshall, 
32  Fed.  497.  Ha.— Hayes  v.  Todd,  34 
Fla.  233,  15  So.  752.  N".  C— State  v. 
Sullivan,  110  N.  C.  513,  14  S.  E.  796. 

[a]  Contra. — ^Baltimore  &  O.  E.  Co. 
V.  Fulton,  59  Ohio  St.  575,  53  N.  E. 
265,  44  L.  E.  A.  520,  holding  a  lib- 
eral construction  is  required.  See  also 
Kaufman  v.  MoNutt,  7  Ohio  Dee.  (Ee- 
print)   60,  1  W.  L.  Bui.   94. 

13.  Lantz  v.  Fretts,  173  Fed.  1007. 
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D.  Nature  of  Ejght  and  of  Remqval  Proceedings.  —  The  right' 
of  removal,  where  given,  is  an  absolute  one,"  not  dependent  upon 
the  action  or  non-aetion  of  the  state  court,"  and  which  cannot  be 
affected  by  reason  of  the  fact  that  a  different  measure  of  damages 
IS  followed  in  the  federal  court  than  in  the  state  court,"  or  because 
the  federal  court  cannot  administer  as  full  relief  as  would  be  obtain- 
able in  the  state  court.^'  The  privilege  of  removal  is  not  in  any 
sense  a  vested  right  of  property,  however.^s 

Nature  of  Proceeding.  —  The  removal  of  a  cause  from  a  state  to  a 
federal  court  is  not  appellate  in  its  charaeter,^^  but  is  the  exercise 
of  original  jurisdiction  in  the  federal  eourt.^"  Removal  proceedings 
and  proceedings  for  a  change  of  venue  are  somewhat  alike.^^ 

The  primary  purpose  of  removal  is  for  the  trial  of  the  cause,  and 
it  cannot  be  removed  merely  for  some  other  purpose.^^ 

•E.  "Waiver  or  Loss  op  Right.  —  1.  In  General.  —  Since  the  right 
of"  removal  is  a  mere  jurisdictional  privilege,  a  party  may  in  a  suit 


14.  TJ.  S. — Spencer  v.  Duplan  Silk 
Co.,  191  U.  S.  526,  24  Sup.  Ct.  174,  48 
L.  ed.  287;  Home  Ins.  Co.  v.  Morse, 
20  Wall.  445,  22  L.  ed.  365,  49  How. 
Pr.  314;  Gordon  v.  Longest,  16  Pet. 
97,  10  L.  ed.  900;  Pope  v,  Cheney,  22 
Fed.  177.  Ind. — Atlas  Mut.  Ins.  Co.  v. 
Byrua,  45  Ind.  133.  Mich. — People  v. 
Judge  of  Sup.  Ct.,  41  Mich.  31,  1  N. 
W.  985. 

[a]  Ohject  of  Creation  of  rederal 
Courts  Defeated  Otherwise. — One  great 
object  in  the  establishment  of  the 
courts  of  the  United  States  and  reg- 
ulating their  jurisdiction  was  to  have 
a  tribunal  in  each  state,  presumed  to 
be  free  from  local  influence;  and  to 
which  all  who  were  non-residents  or 
aliens  might  resort  for  legal  redress. 
But  this  object  would  be  defeated,  if 
a  state  judge,  in  the  exercise  of  his 
discretion,  may  deny  to  the  party  en- 
titled to  it,  a  removal  of  his  cause. 
Gordon  v.  Longest,  16  Pet.  (U.  S.)  97, 
104,  10  L.  ed.  900. 

15.  Crehore  v.  Ohio  &  M.  Ey.  Co., 
131  U.  S.  240,  9  Sup.  Ct.  692,  33  L. 
ed.  144;  Baltimore  &  O.  E.  Co.  v. 
Koontz,  104  IT.  S.  5,  26  L.  ed.  643; 
Montgomery  v.  Postal  Tel,  C.  Co.,  218 
Fed.  471;  Brigham  v.  Thompson  L.  Co., 
55  Fed.  881;  Pope  v.  Cheney,  22  Fed. 
177;  People  v.  Judge  of  Sup.  Court,  41 
Mich.  31,  1  N.  W.  985. 

The  removal  statutes  In  no  way  in- 
terfere with  the  jurisdiction  of  the 
state  courts.  Kern  v.  Huidekoper,  103 
TT.  8.  485,  26  L.  ed.  354;  Tennessee  v. 
Davis,  100  U.  S.  257,  2t  L.  ed.  648. 


16.  Free  v.  Western  Union  Tel.  Co., 
122  Fed.   309. 

17.  State  ex  rel:  Attorney  General 
V.  Frost,  113  Wis.  623,  88  N.  W.  912, 
89  N.  W.  915. 

18.  Teel  v.  Chesapeake  &  O.  Ey. 
Co.,  204  Fed.  918,  123  C.  C.  A.  240, 
47  L.  E.  A.  (N.  S.)  21  (no  matter 
whether  it  be  based  on  diversity  of 
citizenship,  or  upon  a  right  of  action 
created  by  federal  law);  Birdseye  v. 
Shaeffer,  37  Fed.  821;  Manley  v.  Olney, 
32  Fed.  708. 

19.  Virginia  v.  Eives,  100  U,  S.  313, 
25  L.  ed.  667;  Jones  v.  Foreman,  66 
Ga.  371. 

20.  Virginia  v.  Eives,  100  U.  S.  313, 
25  L.  ed.  667;  Bushnell  v.  Kennedy,  9 
Wall.  (U.  S.)  387,  19  L.  ed.  736; 
Woolridge  v.  McKenna,  8  Fed.  6b0. 
See  Chicago  &  N.  W.  E.  Co.  v.  Whit- 
ton,  13  Wall.  (U.  S.)  270,  287,  20 
L.  ed.  571. 

[a]  But  see  Martin  v.  Hunter's 
Lessee,  1  Wheat.  (U.  S.)  304,  349,  4 
L.  ed.  97,  wherein  the  court  said:  "The 
power  of  removal  is  certainly  not,  in 
■strictness  of  language  an  exercise  of 
original  jurisdiction,  it  presupposes  an 
exercise  of  original  jurisdiction  to 
have  attached  elsewhere,"  and  is  in- 
cluded in  the  appellate  power. 

21.  Hercules  Torpedo  Co.  ■».  Smith, 
44  Ind.  App.  253,  87  N.  E.  254. 

As  to  change  of  venue,  see  the  title 
"Change  of  Venue." 

22.  Vannevar  v.  Bryant,  21  Wall. 
(U.  S.)  41,  22  L.  ed.  476;  Park  Square 
Automobile  Station  v.  American  Loco- 
motive Co.,  222  Fed.  979,  985. 
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itself,  waive  his  right  of  removal  in  the  particular  case,  if  such 
right  of  removal  exists,^^  even  after  the  exercise  of  the  right  of  re- 
moval,^* either  by  an  express  agreement  or  stipulation  to  do  so,^' 
or  by  action  equivalent  to  a  waiver;^"  but  he  cannot  do  so  by  stip- 


23.  XT.  S. — Hanover  Nat.  Bank  v. 
Smith,  13  Blatchf.  224,  11  Fed.  Cas. 
No.  6,035.  Ind. — ^Lesh  v.  Bailey,  49 
Ind.  App.  254,  95  N.  E.  341.  Minn. 
Smithson  v.  Chicago  G.  W.  Co.,  71 
Minn.  216,  73  N.  W.  853,  affirmed,  175 
U.  S.  635,  20  Sup.  Ct.  248,  44  L.  ed. 
303.  Mont. — Murphy  v.  Stone  &  W.  Eng. 
Corp.,  44  Mont.  146,  119  Pae.  717, 
Ann.  Cas.  1913A,  1334.  Ohio. — Pollock 
V.  Cohen,  32  Ohio  St.  514.  Tex. — Texas 
&  P.  E.  Co.  V.  Davis,  93  Tex.  378,  387, 
54  S.  W.  381,  55  S.  W,  562.  Wis. 
Wadleigh  v.  Standard  Life  &  Accident 
Co.,  76  Wis.  439,  441,  45  .  N.  W.  109, 
public  policy  does  not  forbid  such 
■waiver. 

[a]  A  waiver  by  one  of  several  de- 
fendants, where  there  is  no  separable 
controversy,  precludes  a  removal  upon 
the  joint  application  of  the  several  de- 
fendants. Abel  V.  Book,  120  Fed.  47; 
Calderhead  v.  Downing,  103  Fed.  27. 

[b]  The  filing  of  an  amended  com- 
plaint, not  setting  up  a  new  cause  of 
action,  does  not  give  a  right  of  re- 
moval to  a  defendant  who  had  pre- 
viously waived  such  right  under  the 
original  petition.  Texas  &  P.  Ey.  Co. 
V.  Matkin  (Tex.  Civ.  App.),  142  S.  W. 
604. 

24.  Texas  &  P.  E.  Co.  v.  Davis,  93 
Tex.  378,  54  S.  W.  381,  55  S.  W.  562. 

Withdrawal  of  petition,  see  infra, 
VII,  B,  2,  i.     - 

[a]  Upon  application  made  before 
a  transcript  of  the  record  has  been 
sent  to  the  federal  court,  defendant 
ahould  be  allowed  to  withdraw  his 
petition  and  bond  for  removal.  Such 
waiver  restores  the  jurisdiction  of  the 
state  court.  Wadleigh  v.  Standard  Life 
&  Ace.  Ins.  Co.,  76  Wis.  439,  45  N.  W. 
109. 

25.  IT.  S. — Hanover  Nat.  Bank  ». 
Smith,  13  Blatchf.  224,  11  Fed.  Cas. 
No.  6,035.  Mont. — Murphy  v.  Stone  & 
W.  Eng.  Corp.,  44  Mont.  146,  119  Pac. 
717,  Ann.  Cas.  1913A,  1334.  Tex. 
Texas  &  P.-  B.  Co.  v.  Davis,  93  Tex. 
378,  387,  54  S.  W,  381,  55  S.  W.  562. 

[a]  A  stipulation  in  a  case  against 
a  nonresident  and  resident  which  had 
been  set  for  trial,  that  such  setting 
might  be  cancelled,  reset  and  tried  "in 
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said  court"  is  not  a  waiver  of  the 
'right,  where  the  non-resident  was  war- 
ranted in  assuming  that  it  would  be 
compelled  to  go  to  trial  in  said  court. 
Murphy  v.  Stone  &  W.  Eng.  Corp.,  44 
Mont.  146,  119  Pac.  717,  Ann.  Cas. 
1913A,  1334. 

[b]  An  agreement  that  the  cause 
may  be  remanded  to  the  state  court 
precludes  any  subsequent  question  of 
removal  to  a  federal  court  being  rais^. 
Southwestern  Tel.  &  Tel.  Co.  v.  Shirley 
(Tex.  Civ.  App.),  155  S.  W.  663. 

26.  U.  S. — Eosenthal  v,  Coates,  148 
TJ.  S.  142,  13  Sup.  Ct.  576,  37  L.  ed. 
399;  Schneider  v.  Eldredge,  125  Fed. 
638;  Hanover  Nat.  Bank  v.  Smith,  13 
Blatch.  224,  11  Fed.  Cas,  No.  6,035. 
Ind. — ^Lesh  v.  Bailey,  49  Ind.  App.  254, 
95  N.  E.  341.  Mass. — Amy  v.  Man- 
ning, 144  Mass.  153,  10  N.  E.  737. 
Minn. — Smithson  v.  Chicago  Gr.  W.  Co., 
71  Minn.  216,  73  N.  W.  853.  Mont. 
Alexander  v.  Great  Northern  E.  Co.,  51 
Mont.  565,  154  Pae.  914;  Murphy  v. 
Stone  &  W.  Eng.  Corp.,  44  Mont.  146, 
119  Pac.  717,  Ann.  Cas.  1913A,  1334. 
N.  Y. — Dart  v.  Amis,  19  How.  Pr. 
429.  Ohio. — Pollock  v.  Cohen,  32  Ohio 
St.  514.  Okla.— Choctaw,  O.  &  G.  E. 
Co.  V.  Burgess,  21  Okla.  110,  95  Pae. 
606.  Tex.— Morgan's  L.  &  T.  E.  &  S. 
S.  Co.  V.  Street,  57  Tex.  Civ.  App.  194, 
122  S.  W.   270. 

[a]  Estoppel  because  of  failure  to 
make  timely  application  for  removal. 
XT.  S. — Austin  v.  Gagan,  39  Fed.  626, 
5  L.  E.  A.  476.  la.— Markey  v.  Chi- 
cago, M.  &  ,St.  P.  E.  Co.,  171  Iowa 
255,  153  N.  W.  1053,  1056.  Mont. 
Murphy  v.  Stone  &  W.  Eng.  Corp.,  44 
Mont.  146,  119  Pac.  717,  Ann.  Cas. 
1913A,  1334.  Time  to  remove,  see 
infra,  VI. 

[b]  Conduct  on  the  part  of  the  de- 
fendant inconsistent  with  the  i,dea  that 
he  intends  to  insist  upon  the  removal 
of  the  cause — especially  when  such 
conduct  is  prejudicial  to  the  rights  of 
the  plaintiff — should  be  deemed  a 
waiver.  Texas  &  P.  E.  Co.  v.  Davis, 
93  Tex.  378,  54  S.  W.  381,  55  S.  W. 
562. 

[e]  Failure  to  renew  proceedings  to 
remove  a  cause  for  the  fraudulent  join- 
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ulation  or  agreement  made  in  advance  of  a  controversy.^^  Nor  can 
he  v?aive  an  objection  running  to  the  jurisdiction  of  the  federal 
courts  as  a  class,  in  a  cause  not  vyithin  the  general  jurisdiction  of 
the  federal  courts,^^  though  the  plaintiff  may,  after  removal  of  a 
cause,  waive  objection  to  the  jurisdiction  of  the  particular  federal 
court  to  which  the  case  has  been  removed. ^^ 

2.  Particular  Acts  Constituting  Waiver.  —  While  if  the  state 
court  refuses  a  party  who  has  complied  with  the  statutory  prerequisites, 
a  right  to  remove  a  cause  which  is  properly  removable,  he  need  not 
remain  inactive  and  allow  judgment  by  default  to  go  against  him, 
but  may  defend  the  suit  without  waiving  his  right  of  removal,^"  or 


der  of  a  resident  defendant  to  prevent 
a  removal  of  the  cause,  upon  the  con- 
clusion of  the  evidence,  is  a  waiver 
of  the  right.  Broadway  C.  M.  Co.  v. 
Epbinson,  150  Ky.  707,  150  S.  W.  1000. 

[d]  Proceeding  to  trial  in  the  state 
court  after  the  filing  of  the  petition 
and  bond  without  calling  the  court's 
attention  thereto  .acts  as  a  waiver  of 
the  right  of  removal.  Home  Ins.  Co. 
v.,  Curtis,  32  Mich.   402. 

[e]  Acceptance  of  service  by  for- 
eign corporation  is  not  a  waiver  of  the 
right  of  removal.  Quimby  v,  Pennsyl- 
vania Ins.   Co.,  58  N.   H.  494. 

Partlculax  acts  constituting  waiver, 
see  infra,  1,  B,  2. 

27.  XJ.  S. — Doyle  v.  Continental  Ins. 
Co.,  94  U.  S.  535,  24  L.  ed.  148;  Home 
Ins.  Co.  V.  Morse,  20  Wall.  445,  22  L. 
ed.  365;  Rowland  v.  Empire  State  L. 
Ins.  Co.,  20  Fed.  Cas.  No.  12,097.  Ky. 
Com.  V.  East  Tenn.  Coal  Co.,  97  Ky. 
238,  30  S.  W.  608.  Ohio.— Erie  B.  Co. 
V.  Stringer,  32  Ohio  St.  468;  Hartford 
By.  P.  Assur.  Co.  v.  Pierce,  27  Ohio 
St.  155.  W.  Va. — Bece  v.  Newport  News 
&  M.  V.  Co.,  32  W.  Va.  164,  9  S.  B. 
212,  3  L.  B.  A.  572.  Wis.— Wadleigh 
V.  Standard  Life  &  Accident  Ins.  Co., 
76  Wis.  439,  442,  45  N.  W.  109. 

See  also  infra,  J,  G. 

[a]  Reason  of  Rule.— This  is  "upon 
the  principle  that  every  man  is  en- 
titled to  resort  to  all  the  courts  of 
the  country  to  invoke  the  protection 
which  all  the  laws  and  all  the  courts 
may  afford  him,  and  that  he  cannot 
barter  away  his  life,  his  freedom  or 
his  constitutional  rights."  Doyle  v. 
Continental  Ins.  Co.,  94  TJ.  S.  535,  24 
L.  ed.  148. 

28.  In  r-e  Moore,  209  TJ.  S.  490,  28 
Sup.  Ct.  585,  52  L.  ed.  904,  14  Ann. 
Cas.  1164;  Martin's  Admr.  v.  Baltimore 
&  0.   B.   Co.,   151   U.   S.   673,   14   Sup. 


Ct.  533i  38  L.  ed.  311;  Ayers  v.  Wat- 
son, 113  U.  S.  594,  5  Sup.  Ct.  641,  28 
L.  ed.  1093;  Katalla  Co.  v.  Bones,  186 
Fed.  30,  108  C.  C.  A.  132;  Utah-Nev. 
Co.  V.  De  Lamar,  133  Fed.  113,  66  C. 
C.  A.  179;  Patton  v.  Cincinnati,  N.  O. 
&  T.  P.  By.,  208  Fed.  29. 

[a]  Lack  of  Jurisdiction  Ifot 
Waived. — In  Ayers  v.  Watson,  113  U.  S. 
594,  5  Sup.  Ct.  641,  28  L.,  ed.  1093, 
it  was  said,  in  construing  the  pro- 
visions of  the  act  of  March  3,  1875, 
in  reference  to  the  removal  of  causes 
to  the  federal  courts,  that  the  second 
section,  defining  the  cases  in  which  a 
)-emoval  might  be  made,  was  "jurisdic- 
tional;" that  its  conditions  were  "in- 
dispensable" and  must  be  shown  by 
the  record;  and  that  the  jurisdictional 
facts  which  it  prescribed  were  "abso- 
lutely essential"  and  could  not  be 
waived,  and  their  want  would  be  error 
"at  any  stage  of  the  cause."  See 
also  Patton  v.  Cincinnati,  N.  O.  &  T. 
P.  By.,  208  Fed.  29. 

29.  In  re  Moore,  209  IT.  S.  490,  28 
Sup.  Ct,  585,  706,  52  L.  ed.  904,  14 
Ann.  Cas.  1164;  Patton  v.  Cincinnati, 
N.   O.   &   T.  P.   By.,   208   Fed.   29,   32. 

To  what  court  removable,  see  infra, 

IV,  B. 

30.  U.  S.— Texas  &  P.  E.  Co.  v. 
Eastin,  214  U.  S.  153,  29  Sup.  Ct.  564, 
53  L.  ed.  946;  National  Steamship  Co. 

V.  Tugman,  106  U.  S.  118,  1  Sup.  Ct. 
58,  27  L.  ed.  87;  Eemoval  Cases,  100 
V.  S.  457,  25  L.  ed.  593;  Home  L. 
Ins.  Co.  V.  Dunn,  19  Wall.  214,  22 
L.  ed.  68;  Nelson  v.  Black  Diamond 
Min.  Co.,  237  Fed.  264;  State  Imp.- 
Dev.  Co.  V.  Leininger,  226  Fed.  884; 
Missouri,  K.  &  T.  By.  Co.  v.  Chap- 
pell,  206  Fed.  688;  Avent  v.  Deep 
Eiver  Lumb.  Co.,  174  Fed.  298.  Ala. 
Stix  V.  Keith,  90  Ala.  121,  7  So.  .423. 
Ark. — Texarkana     Telephone      Co,     v. 
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protesting  at  subsequent  stages  of  the  trial  against  the  exercise  of 
jurisdiction;'^  he  cannot  do  more  than  defend.  If  he  seeks  to  take 
affirmative  action  and  appeal  to  the  court  for  relief  independent  of 
and  alien  to  the  plaintiff's  case,  he  elects  to  submit  himself  to  the 
jurisdiction  of  the  state  court.'^  Thus  where  he  brings  in  a  third 
party  against  whom  he  would  recover  over  in  ease  of  liability,^'  or 
makes  an  application  for  a  change  of  venue,  on  the  ground  of  the 
prejudice  of  the  judge,  after  the  denial  of  his  petition  to  remove 
the  cause,'*  he  submits  to  the  jurisdiction  of  the  state  court. 

The  right  of  removal  is  waived  by  not  excepting  to  an  order  ex- 
tending the  time  to  file  pleadings.'^  So  also,  a  defendant  submits 
to  the  jurisdiction  of  the  state  court  where,  with  knowledge  of  the 
right  to  have  the  cause  removed,  it  seeks  a  dismissal  for  variance  as 


Bridges,  75  Ari.  116,  86  S.  W.  841; 
Little  Eock,  M.  E.  &  T.  Ey.  Co.  v. 
Iredell,  50  Ark.  388,  8  S.  W.  21;  Up- 
ham  V.  Scoville,  40  Ark.  170.  lad. 
Pennsylvania  Co.  v.  Leeman,  160  Ind. 
16,  66  N.  E.  48.  la.— Myers  v.  Chi- 
cago &  N.  W.  E.  Co.,  118  Iowa  312, 
91  N.  "W.  1076.  Mo.— Herryford  v. 
Aetna  Ins.  Co.,  42  Mo.  148.  Mont. 
Golden  v.  Northern  Pac.  Ey.  Co.,  39 
Mont.  435,  104  Pac.  549,  34  L.  E.  A. 
(N.  S.)  1154,  18  Ann.  Cas.  886.  Ohio. 
Erie  E.  Co.  v.  Stringer,  32  Ohio  St. 
468;  Monnett  v.  Columbus  S.  &  H.  Ey. 
Co.,  26  Ohio  C.  C.  469.  Obla.— Western 
Coal  &  Min.  Co.  v.  Osborne,  30  Okla. 
235,  119  Pac.  973.  Tex.— Texas  &  P. 
E.  Co.  V.  Davis,  93  Tex.  378,  387,  55 
S.  W.  562,  reversing  54  S.  W.  381. 
Wis. — Northern  Pac.  E.  Co.  v.  McMul- 
len,  86  Wis.  501,  56  N.  W.  629. 

[a]  The  lemoTlng  defendant  loses 
no  right  when  compelled  to  remain  in 
the  'State  court,  where  the  cause  has 
been  taken  cognizance  of  by  the  fed- 
eral court.  Chesapeake  &  0.  E.  Co. 
V.  McCabe,  213  V.  8.  207,  222,  29  Sup. 
Ct.  430,  53  L.  ed.  765. 

31.  National  Steamship  Co.  v.  Tug- 
Man,  106  U.  S.  118,  164,  1  Sup.  Ct. 
58,  27  L.  ed.  87. 

32.  Chesapeake  &  0.  E.  Co.  v.  Mc- 
Donald, 214  V.  S.  191,  29  Sup.  Ct. 
546,  53  L.  ed.  963;  Texas  &  P.  E.  Co. 
V.  Eastin,  214  U.  8.  153,  29  Sup.  Ct. 
564,  53  Ii.  ed.  946;  Garrozi  v.  Dastas, 
204  IT.  S.  64,  27  Sup.  Ct.  224,  51  L. 
ed.  369. 

[a]  An  appeal  from  an  order  grant- 
ing a  temporary  injunction  prior  to 
the  filing  of  the  petition  and  bond  is 
a  waiver  of  the  right  of  removal. 
Chicago,  I.  &  N.  P.  E.  Co.  v.  Min- 
nesota &  N.  W.  E.  Co.,  29  Fed.  337. 
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[b]  Arguing  a  motion  to  stay  pro- 
ceedings pending  an  appeal  from  an 
order  denying  a  motion  to  set  aside 
the  service  of  summons  is  not  a 
waiver  of  the  right  of  removal,  where 
such  argument  was  made  the  day  sub- 
sequent to  the  day  the  cause  first  be- 
came removable.  Eemington  v.  Cen- 
tral Pae.  E.  Co.,  198  U.  S.  95,  25 
Sup.  Ct.  577,  49  L.  ed.  959. 

[e]  Discharge  From  Arrest.  —  The 
making  of  a  motion  for  the  discharge 
of  an  order  of  arrest  is  a  waiver  of 
the  right  to  remove.  Dart  v.  Amis, 
19  How.  Pr.  (N.  T.)  429. 

[d]  Filing  an  amendment  to  his  an- 
swer in  the  state  court  (1)  after  de- 
nial of  the  right  to  remove,  and  the 
enforcement  by  writ  of  certiorari  to 
proceed  to  trial  in  a  particular  man- 
ner is  a  waiver  of  the  right  (West 
Virginia  v.  King,  112  Fed.  369),  but 
(2)  a  right  of  removal  is  not  waived 
by  filing  an  amendment  to  the  answer 
to  the  original  petition,  after  plaintiff 
had  so  amended  his  petition  as  to 
give  cause  for  removal,  where  defend- 
ant had  no  knowledge  of  plaintiff's 
amendment.  Markey  v.  Chicago,  M.  & 
St.  P,  E.  Co.,  171  Iowa  255,  153  N.  W. 
1053. 

33.  Texas  &  P.  E.  Co.  v.  Eastin,  214 
U.  S.  153,  29  Sup.  Ct.  564,  53  L.  ed. 
946,  afflrming  100  Tex.  556,  102  S.  W. 
105. 

34.  First  Nat.  Bank  v,  Conway,  67 
Wis.  210,  30  N.  W.  215. 

35.  Ford  v.  Pigeon  Eiver  Lumb.  Co., 
155  N.  C,_  352,  71  S.  E.  439,  for  in 
not  excepting  the  defendant  is  deemed 
to  have  consented  to  the  jurisdiction 
of  the  state  court. 

Extension  of  time  to  plead  as  affect- 
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well  as  for  failure  to  show  the  breach  by  it  of  any  legal  duty.^^ 
But  neither  a  general  appearance  in  the  state  court  by  the  defendant 
entitled  to  remove  the  cause, ^^  the  filing  of  a  demurrer,^^  an  answer,^* 
a  plea  in  abatement,'"'  nor  the  trial  of  a  plea  in  abatement,*^  amounts 
to  a  waiver  of  the  right  of  removal.  So  also,  the  filing  of  a  motion, 
not  going  to  the  merits  of  the  controversy,*^  such  as  a  motion  to  re- 
lease an  attachment,*^  or  the  making  of  a  motion  for  a  continuance 
after  the  filing  of  the  petition  for  removal,**  does  not  amount  to  such 
a  waiver.  Nor  does  a  defendant's  appearance  upon  and  contesting 
of  a  preliminary  injunction,*^  or  resisting  an  application  for  a  re- 
ceiver pendente  lite,**  or  his  insisting  upon  affirmance  of  a  judg- 
ment upon  appeal  rendered  in  his  favor,*'  constitute  a  waiver.  Upon 
the  denial  of  the  right  to  remove,  defendant  does  not  waive  his  right 
by  subsequently  consenting  to  a  reference  of  the  case,**  or  by  de- 


ing  time  to  petition  for  removal,   see 
infra,  VI,  B,  2. 

36.  Alexander  v.  Great  Northern  E. 
Co.,  51  Mont.  565,  154  Pac.  914. 

37.  Judson  v.  Knights  of  Maccabees, 
220  Fed.  1004;  Groton  Bridge  &  Mfg. 
Co.  V.  American  Bridge  Co.,  137  Fed. 
284;  Stevens  v.  Richardson,  9  Fed.  191, 
20  Blatchf.  53. 

38.  State  Impr.-Dev.  Co.  v.  Lein- 
inger,  226  Fed.  884;  Whiteley  M.  C. 
Co.  V.  Sterlingworth  R.  S.  Co.,  83  Fed. 
853;  Conner  v.  Skagit  C.  C.  Co.,  45  Fed. 
802;  Tennessee  Coal  L.  &  T.  Co.  v. 
Waller,  37  Fed.  545. 

Effect  of  filing  petition  for  removal 
after  time  for  filing  demurrer,  see 
infra,  VI,  B,  1. 

39.  Avent  v.  Deep  River  Lumb.  Co., 
174  Fed.  298;  Donahue  v.  Calumet  Fire- 
clay Co.,  94  Fed.  23;  Brisenden  v. 
Chamberlain,  53  Fed.  307;  Gavin  v. 
Vance,  33  Fed.  84. 

40.  Lockhart  v.  Memphis  &  L.  E. 
E.  Co.,  38  Fed.  274. 

41.  Lockhart  v.  Memphis  &  L.  R. 
E.  Co.,  38  Fed.  274. 

42.  Johnson  v.  Computing  Scale  Co., 
139  Fed.  339;  Donahue  v.  Calumet  Fire- 
clay Co.,  94  Fed.  33  (special  appear- 
ance and  motion  to  quash  sheriff's  re- 
turn of  service) ;  Baumgardner  v.  Bono 
Fert.  Co.,  58  Fed.  1  (motion  to  set 
aside  service);  Eichards  v.  Rock  Rap- 
ids, 31  Fed.  505  (arguing  motion  to 
strike  out  defendant's  pleading);  West- 
ern Coal  &  Min.  Co.  v.  Osborne,  30 
Okla.  235,  119  Pac.  973,  motion  to 
require  plaintiff  to  give  security  for 
costs. 

[a]  A  party  is  not  estopped  from 
removing  a  cause  by  arguing  after  the 
application   for   removal,    a    previous 


motion  to  st9,y  proceedings  pending  an 
appeal  from  an  order  denying  a  motion 
to  set  aside  service  of  summons.  Rem- 
ington V.  Central  Pac.  R.  Co.,  198 
U.  S.  95,  25  Sup.  Ct.  577,  49  L.  ed. 
959. 

43.  Cella  v.  Brown,  136  Fed.  439; 
Whiteley  M.  C.  Co.  v.  Sterlingworth 
E.  S.  Co.,  83  Fed.  853;  Purdy  v.  Wal- 
lace Muller  &  Co.,  81  Fed.  513;  South- 
ern Pae.  Co.  V.  Stewart,  88  Ga.  13,  13 
S.  E.  824.  But  see  Bell  v.  Bell,  3  W. 
Va.  183. 

44.  Baltimore  &  O.  E.  Co.  v.  Ford, 
35  Fed.  170. 

[a]  BeQLuesting  a  continuance  to  a 
specified  day  after  a  dismissal  as  to 
a  resident  defendant  is  not  a  waiver 
of  the  right  where  the  non-resident  had 
no'kuowledge  of  the  dismissal.  Fogar- 
ty  V.  Southern  Pac.  Co.,  121  Fed.  941. 

45.  Atlanta,  K.  &  N.  Ey.  Co.  v. 
Southern  Ry.  Co.,  131  Fed.  657,  66  C. 
C.  A.  601;  Cella  v.  Brown,  136  Fed. 
439;  Garrard  v.  Silver  Peak  Mines,  76 
Fed.  1;  Franklin  v.  Wolf,  78  Ga.  446, 
3  S.  E.  696. 

46.  Sidway  v.  Missouri  L.  &  L.  S. 
Co.,  116  Fed.  381. 

[a]  An  appeal  from  an  order  ap- 
pointing a  receiver  pendente  lite  does 
not  preclude  a  removal.  Sidway  v. 
Missouri  Land  &  L.  S.  Co.,  116  Fed. 
381. 

47.  Texas  &  P.  R.  Co.  v.  Davis,  93 
Tex.  378,  54  S.  W,  381,  55  S.  W. 
562. 

48.  Anderson  v.  United  Realty  Co., 
222  TJ.  S.  164,  32  Sup.  Ct.  50,  56  L. 
ed.  144;  National  S.  S.  Co.  v.  Tugman, 
106  V.  S.  118,  1  Sup.  Ct.  58,  27  L. 
ed.  87;  Ketchum  v.  Black  River  Lumb. 
Co.,  4  Fed.  139,  142. 
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fending  the  suit  both  before  the  court  and  the  referee  without  pro- 
testing further.*^  / 

3.  By  Repeal  of  Statute.  —  Since  the  right  of  removal  is  not  a 
vested  right,^°  it  is  lost  by  repeal  of  the  statute  giving  the  right, 
where  not  sought  to  be  exercised  until  after  such  repeal  though  the 
right  previously  existed.^^ 

F.  Estoppel.  —  A  party  may  be  estopped  by  his  conduct  from 
contesting  the  jurisdiction  of  the  court  to  which  the  cause  is  re- 
moved,^^  unless  the  essential  jurisdictional  facts  do  not  appear  of 
reeord.^^  The  party  procuring  the  removal  of  a  cause  is  estopped 
to  deny  that  such  removal  was  lawful,  if  the  federal  court  could 
take  jurisdiction  of  the  case,°*  or  that  the  federal  court  did  not  have 
the  same  right  to  pass  upon  the  questions  at  issue  that  the  state  court 
would  have  had  if  the  cause  had  remained  there.^^  Acts  amounting 
to  a  waiver  of  the  right  to  remove'  are  treated  in  a  preceding  section.^" 

Q.  Restricting  Right  of  Removal,  —  While  congress  may  either 
restrict  the  right  of  removal  to  certain  classes  of  eases,^^  or  take  it 
away  altogether,^^  neither  the  legislature  nor  the  judiciary  of  a  state 
can  restrict  or  impair  the  right  of  removal,^^  by  restricting  a  specified 


49.  TJ.  S. — Anderson  v.  United  Real- 
ty Co.,  222  IT.  S.  164,  32  Sup.  Ct.  50, 
56  L.  ed.  144.  See  ,  also  Powers  v. 
Chesapeake  &  O.  K.  Co.,  169  V.  S.  92, 
18  Sup.  Ct.  264,  42  L.  ed.  673;  Home 
Life  Ins.  Co.  v.  Dunn,  19  Wall.  214, 
22  L.  ed.  68.  Ala.— Stix  v.  Keith,  90 
Ala.  121,  7  So.  423.  Ark.— Texarkana 
Tel.  Co.  V.  Bridges,  75  Ark.  116,  86 
S.  W.  841.  Ind. — Pennsylvania  Co.  v. 
Leeman,  160  Ind.  16,  66  N.  E.  48. 
Ohio. — 'Erie  R.  Co.  v.  Stringer,  32  Ohio 
St.  468.  Wis.— Northern  Pac.  R.  Co.  v. 
McMullen,  86  Wis.  501,  56  N.  W.  629; 
Wadleigh  v.  Standard  Life  &  Ace. 
Ins.  Co.,  76  Wis.  439,  45  N.  W.  109. 

50.  See  supra,  1,  D. 

51.  Birdseye  v.  Shaeffer,  37  Fed. 
821;  Manley  v.  Olney,  32  Fed.  708. 

52.  In  r-e  Moore,  209  TJ.  S.  490,  28 
Sup.  Ct.  585,  52  L.  ed.  904. 

To  what  court  removable,  see  infra, 
IV,  B. 

53.  Katalla  Co.  v.  Rones,  186  Fed. 
30,  36,  108  C.  C.  A.  132;  TTtah-Nevada 
Co.  V.  De  Lamar,  133  Fed.  113,  66  C. 
C.  A.  179;  Olds  Wagon  Works  v.  Ben- 
edict, 67  Fed.  1,  14  C.  C.  A.  285, 

54.  De  Lima  v.  Bidwell,  182  U.  S. 
1,  174,  21  Sup.  Ct.  743,  45  L.  ed.  1041. 

55.  De  Lima  «.  Bidwell,  182  U.  S. 
1,  174,  21  Sup.  Ct.  743,  45  L.  ed. 
1041. 

[a]  A  receiver,  having  voluntarily 
'brought  the  cause  into  the  federal 
couTt  by  whose   appointment  he  held 
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his  office,  cannot,  after  that  court  has 
passed  upon  the  matter  in  controversy, 
be  heard  to  object  to  the  power  of 
the  court  to  render  judgment  therein 
where  the  federal  court  had,  independ- 
ently of  the  citizenship  of  the  parties 
in  the  damage  suit,  jurisdiction  over 
the  railroad  and  its  property  in  the 
hands  of  its  receiver.  Baggs  v.  Martin, 
179  IT.  S.  206,  21  Sup.  Ct.  109,  45  L. 
ed.  155. 

56.  See  supra,  I,  E. 

57.  See  supra,  I,  A;  infra,  II. 

[a]  Congress  has  the  right  to  pro- 
vide for  the  removal  of  one  class  of 
cases  from  the  state  to  the  federal 
court  for  trial  to  the  exclusion  of 
other  classes,  even  though  suits  aris- 
ing under  such  excluded  classes  might 
be  'surrounded  by  local  prejudice  and 
influences  of  such  character  and  extent 
as  to  forbid  the  defendant  a  fair  trial 
in  the  state  court.  Lombardo  v.  Bos- 
ton &  M.  R.  R.,  223  Fed.  427. 

58.  Stuart  v.  Laird,  1  Craneh  (TJ.  S.) 
299,  2  L.  ed.  115;  Teel  v.  Chesapeake  & 
O.  Ry.  Co.,  204  Fed.  918,  123  C.  C.  A. 
240,  47  L.  R.  A.  (N.  S.)  21;  Kansas 
City  So.  R.  Co,  v.  Cook,  100  Ark  467, 
140  S.  W.  579.  See  also  supra,  I, 
E,  3. 

59.  XT.  S. — Wisconsin  v.  Philadelphia 
&  R.  C.  &  L  Co.,  241  TJ.  S.  329,  36 
Sup.  Ct.  563,  60  L.  ed.  1027,  affirming 
216  Fed.  199;  Harrison  v.  St.  Louis 
&  S.  F.  E.  Co,,  232  TJ.  S.  318,  34  Sup. 
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action  to  the  courts  of  the  state,°°  by  designating  a  party  as  plaintiff 
in  a  particular  class  of  suits  where  he  is  essentially  defendant,"^  or 
by  the  adoption  of  some  unusual  procedure  not  adapted  to  the  pro- 
cedure of  the  federal  courts,*^  or  by  the  creation  of  special  pro- 
ceedings or  special  tribunals.*'  The  states  are  without  authority  to 
penalize  or  punish  one  who  has  sought  to  avail  himself  of  the  right 
of  removal  on  the  ground  that  the  removal  asked  was  unauthorized 
or  illegal.**  Thus  a  statute  punishing  by  extraordinary  penalties, 
corporations  resorting  to  the  federal  courts  upon    the    ground    of 


Ct.  333,  58  L.  ed.  621,  L.  E.  A.  1915F, 
1187;  Cain  v.  Commercial  Pub.  Co.,  232 
U.  S.  124,  131,  34  Sup.  Ct.  284,  58 
L.  ed.  534;  Courtney  v.  Pradt,  196  U. 
S.  89,  25  Sup.  Ct.  208,  49  L.  ed.  398; 
Goldey  v.  Morning  News,  156  IT.  S. 
518,  15  Sup,  Ct.  559,  39  L.  ed.  517; 
Martin's  Admr.  v.  Baltimore  &  O.  E. 
Co.,  151  V.  S.  673,  14  Sup.  Ct.  533,  38 
L.  ed.  311;  Chicago  &  N.  W.  Ey.  Co. 
V.  Whitton,  13  Wall.  270,  20  L.  ed.  571; 
Quinette  v.  Pullman  Co.,  233  Fed.  980, 
147  C.  C.  A.  654;  Iowa  Loan  &  Trust 
Co.  V.  Fairweather,  252  Fed.  605;  Cop- 
per Queen  C.  M.  Co.  v.  Jones,  237  Fed. 
131;  Cummins  v.  Chicago,  B.  &  Q.  E. 
Co.,  193  Fed.  238;  Ashe  v.  Union  Cent. 
L.  Ins.  Co.,  115  Fed.  234;  Waha-Lewis- 
ton  L.  &  W.  Co.  V.  Lewiston-Sweet- 
water  Irr.  Co.,  158  Fed.  137,  144.  Mass. 
American  Finance  Co.  v.  Bostwick,  151 
Mass.  19,  27,  23  N.  E.  656.  Ohio. 
Thoms  V.  Greenwood,  6  Ohio  Dec.  Ee- 
print  639,  7  Am.  L.  Eeo.  320.  Pa. 
Jones  V.  Amazon  Ins.  Co.,  8  Leg.  Gaz. 
59.  Va. — Brown  v.  Crippin,  4  Hen.  & 
M.  (14  Va.)   173. 

Effect  of  state  statutes  on.  original 
jurisdictlou  of  federal  courts,  see  the 
title  "United  States  Courts." 

BO.  Marshall  v.  Holmes,  141  IT.  S. 
589,  12  Sup.  Ct.  62,  35  L.  ed.  870; 
Clark  V.  Bever,  139  U.  S.  96,  11  Sup. 
Ct.  468,  35  L.  ed.  88;  Hess  v.  Eeynolds, 
113  U.  S.  73,  5  Sup.  Ct.  377,  28  L.  ed. 
927;  Gaines  v.  Fuentes,  92  U.  S.  10, 
23  L.  ed.  524,  1  Abb.  N.  C.  25,  note; 
Chicago  &  N.  W.  Ey.  Co.  v.  Whitton, 
13  Wall.  270,  20  L.  ed.  571;  Hyde  v. 
Stone,  20  How.  170,  l5  L.  ed.  874; 
Kirby  v.  Chitego  &  N.  W,  E.  Co.,  106 
Fed,  551. 

[a]  Claims  Against  Estates  Re- 
stricted to  State  Court. — ^Notwithstand- 
ing a  statute  restricts  suits  to  estab- 
lish claims  against  an  administrator 
to  the  probate  courts  of  the  state,  the 
cause  is  removable.    Hess  v.  Eeynolds, 


113  U.  S.  73,  5  Sup.  Ct.  377,  28  L.  ed. 
927. 

[b]  Death  by  Wrongful  Act  Re- 
stricted to  Certain  Courts. — A  statute 
creating  a  right  of  action  for  death 
by  wrongful  act  and  restricting  the 
action  to  the  courts  of  the  state,  does 
not  prevent  a  removal.  Chicago  &  N. 
W.  E.  Co.  V.  Whitton,  13  Wall.  (U.  S.) 
270,  20  L.  ed.  571;  Bigelow  v.  Nicker- 
son,  70  Fed.  113,  17  C.  C.  A.  1,  30 
L.  E.  A.  336,  affirming  59  Fed.  200. 

61.  Chicago,  M.  O.  St.  P.  Ey.  Co. 
V.  Drainage  Dist.,  253  Fbd.  491. 

Who  may  remove,  see  infra.  III. 

62.  Kansas  City  v.  Metropolitan 
Water  Co.,  164  Fed.  728,  736. 

[a]  Eminent  Domain. — When  a  state 
legislature  creates  a  right,  not  exist- 
ent at  common  law,  by  which  the  prop- 
erty interests  of  a  non-resident  defend- 
ant may  be  taken  and  appropriated  to 
the  use  of  a  corporation  of  the  state,  it 
certainly  ought  not  to  be  held  that  the 
state  legislature,  having  provided  a 
judicial  proceeding,  for  the  enforce- 
ment of  such  statute,  by  merely  direct- 
ing that  such  proceeding  shall  be 
brought  in  the  state  court,  or  in  some 
unusual  manner  not  adapted  to  the 
procedure  in  the  federal  courts,  thereby 
could  prevent  a  non-resident  owner  of 
the  property  sought  to  be  appropriated 
from  removing  the  case  into  a  tribunal 
contemplated  by  the  constitution  of  the 
United  States,  supposed  to  be  free  from 
local  influence,  to  have  his  rights  in 
the  premises  determined.  Union  Term- 
inal Ey.  Co.  V.  Chicago,  B.  &  Q.  E. 
Co.,  119  Fed.  209,  215. 

63.  In  re  Silvies  Eiver,  199  Fed. 
495,  501;  In  re  Jarneoke  Ditch,  69  Fed. 
161. 

64.  Donald  v.  Philadelphia  &  E.  C. 
&  I.  Co.,  241  U.  S.  329,  36  Sup.  Ct. 
563,  60  L.  ed.  1027;  Harrison  v.  St. 
Louis  &  S.  P.  E.  Co.,  232  U.  S.  318, 
329,  34  Sup.  Ct.  333,  58  L.  ed.  621. 
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diversity  of  citizenship  are  unconstitutional,'"  as  are  statutes  imposing 
arbitrary  conditions  as  to  citizenship  which  render  it  impossible  for 
one  entitled  to  the  right  to  avail  himself  thereof,'^  or  providing  that 
foreign  corporations  shall  forfeit  their  charter  by  removing  an  action 
to  the  federal  court,'^  or  which  require  a  foreign  corporation  to 
agree  not  to  remove  causes  from  the  state  to  the  federal  court  as  a 
prerequisite  to  being  allowed  to  do  business  within  the  state.°^  How- 
ever, a  state  may  provide  for  the  cancellation  of  a  foreign  corporation's 
right  to  do  business  within  a  state  for  removing  a  cause,  where  it  is 
engaged  in  a  purely  local  or  intra-state  business,"^  though  not  where 
in  addition  to  its  local  business  it  is  engaged  in  interstate  business.'"' 


65.  Donald  ■».  Philadelphia  &  E.  C. 
&  I.  Co.,  241  IJ.  S.  329,  36  Sup.  Ct. 
563,  60  L.  ed.  1027;  Harrison  v.  St. 
Louis  &  S.  F.  R.  Co.,  232  U.  S.  318. 
34  Sup.  Ct.  333,  58  L.  ed,  621;  Home 
Ins.  Co.  V.  Morse,  20  Wall.  445,  22 
L.  ed.  365. 

66.  Harrison  v.  St.  Louis  &  S.  F. 
E.  Co.,  232  U.  S.  318,  34  Sup.  Ct.  333, 
58  L.  ed.  621,  L.  E.  A,  1915F,  1187, 
afflrming  171  Fed.  480. 

67.  Copper  Queen  C.  M.  Co.  «. 
Jones,  237  Fed.  131. 

[a]  An  injunction  will  lie  to  re- 
strain the  operation  of  such  a  statute. 
Copper  Queen  C.  M.  Co.  v.  Jones,  237 
Fed.  131. 

[b]  Statute  Not  Part  of  Insurance 
Contract. — That  portion  of  the  statute 
providing  that  if  any  foreign  insurance 
company,  admitted  to  transact  business 
in  this  state,  removes  a  case  to  the 
United  States  court,  its  license  shall 
be  revoked,  is  not  a  part  of  the  insur- 
ance contract,  and  is  unenforceable, 
as  opposed  to  public  policy  and  in  con- 
flict with  the  statutes  of  the  United 
States.  Judson  v.  Knights  of  the  Mac- 
cabees, 220  Fed.  1004. 

68.  U.  S. — Security  Mut.  L.  Ins.  Co. 
V.  Prewitt,  202  U.  S.  246,  26  Sup.  Ct. 
619,  50  L.  ed.  1013,  6  Ann.  Cas.  317; 
Courtney  v.  Pradt,  196  U.  S.  89,  25 
Sup.  Ct.  208,  49  L.  ed.  398;  Cable  v. 
United  States  Life  Ins.  Co.,  191  U.  S. 
288,  307,  24  Sup.  Ct.  74,  48  L.  ed. 
188;  Blake  v.  McClung,  172  U.  S.  239, 
19  Sup.  Ct.  165,  43  L.  ed.  432;  Bar- 
row S.  S,  Co.  V.  Kane,  170  U.  S.  100, 
18  Sup.  Ct.  526,  42  L.  ed.  964;  South- 
ern Pac.  Co.  V.  Denton,  146  U.  S.  202, 
13  Sup.  Ct.  44,  36  L.  ed.  942;  Bar- 
ron V.  Burnside,  121  U.  S.  186,  7  Sup. 
Ct.  931,  30  L.  ed.  915;  Home  Ins.  Co. 
V.  Morse,  20  "Wall.  445,  22  L.  ed.  365; 
Western  Union  Tel.  Co,  v.  Frear,  216 
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Fed.  199.  Kan. — Shawnee  F.  Ins.  Co, 
V.  National  Surety  Co.,  94  Kan.  305 
146  Pac.  412.  N.  C— Debnam  v.  South' 
em  Bell  Tel.  Co.,  126  N.  C.  831,  36 
S.  E.  269,  65  L.  E.  A.  915.  Ohio, 
Erie  E.  Co.  v.  Stringer,  32  Ohio  St, 
468;  Baltimore  &  O.  E.  Co.  v.  Gary, 
28  Ohio  St.  208;  Hartford  Ey.  P.  Assur, 
Co.  V.  Pierce,  27  Ohio  St.  155.  W.  Va. 
Eece  V.  Newport  News  &  M.  V.  Co 
32  W.  Va.  164,  9  S.  E.  212,  3  L.  E! 
A.  572. 

69.  Security  Mut.  L.  Ins.  Co.  v. 
Prewitt,  202  U.  S.  246,  26  Sup.  Ct, 
619,  50  L.  ed.  1013,  affirming  119  Ky, 
321,  83  S.  "W.  611,  1  L.  E.  A.  (N.  S.) 
1019,  115  Am.  St.  Eep.  264;  Doyle  h, 
Continental  Ins.  Co.,  94  U.  S.  535,  24 
L.  ed.  148  (wherein  federal  court  re 
fused  to  grant  injunction  to  restrain 
the  revocation  of  license);  State  ex 
rel.  K.,  etc.  Min.  Co.  v.  Hodges,  114 
Ark.  155,  169  S.  W.  94^2,  L.  E.  A. 
1916F,  122. 

70.  "Donald  v.  Philadelphia  &  E. 
Coal  &  I.  Co.,  241  U.  S.  329,  36  Sup. 
Ct.  563,  60  L.  ed.  1027;  Harrison  v. 
St.  Louis  &  S.  F.  E.  Co.,  232  U.  S. 
318,  34  Sup.  Ct.  333,  58  L.  ed.  621, 
L.  E.  A.  1915F,  1187;  Herndon  v. 
Chicage,  E.  I.  &  P.  E.  Co.,  218  U.  S. 
135,  30  Sup.  Ct.  633,  54  L.  ed.  970; 
"Western  Union  Tel.  Co.  v.  Kansas,  216 
U.  S.  1,  30  Sup.  Ct.  190,  54  L.  ed. 
355;  Louisville  &  N.  E.  Co.  v.  State, 
107  Miss.  597,  65  So.  881,  following 
Harrison  v.  St.  Louis,  etc.  E.  Co., 
supra. 

[a]  Unconstitutional.  —  (1)  State 
statutory  provisions  requiring  the  for- 
feiture of  the  right  of  a  foreign  cor- 
poration to  do  business  within  a  state 
are  unconstitutional  so  far  as  they  are 
applicable  _  to  a  foreign  railroad  en- 
gaged in  interstate  commerce  (Harri- 
son V.  St.  Louis  &  S.  F,  E.  Co„  232 
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The  legislature  of  the  state,  by  extending  the  equitable  juris- 
diction of  the  state  courts  to  matters  in  which  an  adequate  remedy 
at  law  is  given  to  the  suitor  by  the  federal  courts,  cannot  thereby 
deprive  the  citizen  of  another  state  of  his  right  of  removal  to  the 
federal  court."  But,  on  the  other  hand,  if  a  state  statute  gives 
to  any  suitor  a  remedy  in  equity  in  the  state  courts  better  and  more 
complete  than  that  which  the  federal  court  can  give  him  at  law,  and 
if,  furthermore,  the  remedy  thus  given  is  one  which  the  federal  court 
cannot  enforce  in  equity,  the  suitor  has  the  right  to  carry  on  his 
litigation  in  the  state  court  of  equity,  undisturbed  by  removal  to  the 
federal  court. '^ 

H.  Amendments  as  Affecting  Right.''  —  If  the  right  of  removal 
has  once  become  perfect,  it  cannot  be  taken  away  by  any  subsequent 
amendment  by  the  opposite  party  in  the  state  or  federal  court.''* 
"Whether,  by  the  filing  of  a  substituted  complaint,  the  defendant 
acquires  a  right  of  removal,  depends  upon  whether  the  amended 
complaint  states  a  new  and  different  cause  of  action,  and  one  in 
which  the  original  suit  is  merged.'^  Thus  if  the  time  for  removing 
a  removable  cause  has  expired,  the  cause  is  not  rendered  removable 
by  the  filing  of  an  amended  complaint  not  setting  up  a  new  cause 
of  action,'*  though  if  such  amended  complaint  sets  up  a  new 
and  substantially  different  cause  of  action,  a  removal  may  be  had 
within  the  time  allowed  by  law  from   the    filing    of   the    amended 


U.  S.  318,  34  Sup.  Ct.  333,  58  L.  ed. 
621,  L.  E.  A.  1915F,  1187;  Herndon 
V.  Chieago,  E.  I.  &  P.  E.  Co.,  218 
U.  S.  135,  30  Sup.  Ct.  633,  54  L.  ed. 
970),  as  are  (2)  state  constitutional 
provisions  also  especially  where  the 
railroad  is  incorporated  by  congress, 
and  is  incorporated  to  serve  the  United 
States  in  the  transportation  of  troops 
and  munitions  in  time  of  war.  Mer- 
cantile T.  Co.  V.  Texas  &  P.  Ey.  Co., 
216  Fed.  225. 

71.  Peters  v.  Equitable  Life  Assur. 
Soc,  149  Fed.   290,  294.    . 

72.  Peters  v.  Equitable  Life  Assur. 
Soc,  149  Fed.  290,  294. 

73.  Amendments  as  affecting  waxTsr 
of  right,  see  supra,  I,  E. 

74.  Kanouse  v.  Martin,  15  How.  (U. 
S.)  198,  14  L.  ed.  660;  Hayward  v. 
Nordberg-  Mfg.  Co.,  85  Fed.  4,  29  C. 
C.  A.  438;  Louisville  &  N.  E.  Co.  v. 
Newman,  132  Ga.  523,  64  S.  E.  541, 
26  L.  E.  A.  (N.  S.)  969;  Jones  V. 
Foreman,  66  Ga.  371. 

[a]  Changing  Prayer.— He  cannot 
prevent  a  removal  upon  the  ground  of 
separable  controversy,  by  striking  out 
of  the  prayer  for  relief  that  portion 
thereof    creating    the    separable    con- 


troversy. Louisville  &  N.  E.  Co.  v. 
Newman,  132  Ga.  523,  64  S.  E.  541, 
26  L.  E.  A.  (N.  S.)  969. 

[b]  Reducing  by  Stipulation. — In 
Eiggs  V.  Clark,  71  Fed.  560,  18  C.  C. 
A.  242,  it  was  held  that  a  suit  to 
cancel  a  mortgage  for  $2,120  should 
not  be  remanded  after  removal,  ,  be- 
cause, by  stipulation,  the  actual  amount 
in  controversy  was  reduced  to  a  sum 
not  over  $2,000.  See  also  Anderson 
V.  Western  Union  Tel.  Co.,  218  Fed.  78. 

75.  Mattoon  v.  Eeynolds,  62  Fed. 
417;  Yarde  v.  Baltimore  &  O.  E.  Co., 
57  Fed.  913;  State  of  Texas  v.  Day 
Land  &  Cattle  Co.,  49  Fed.  593,  596; 
Evans  v.  Dillingham,  43  Fed.  177;  Hus- 
kins  V.  Cincinnati,  N.  O.  &  T.  P.  E. 
Co.,  37  Fed,  504,  3  L.  E.  A.  545. 

76.  XJ.  S. — Painter  v.  New  Eiver  M. 
Co.,  98  Fed.  544;  Gregory  v.  Boston 
S.  D.  &  Tr.  Co.,  88  Fed.  3.  Ky. 
Cincinnati,  N.  O.  &  T.  P.  E.  Co.  v. 
Evans,  33  Ky.  L.  Eep.  596,  110  S.  W. 
844.  Okla.— Independent  C.  Oil  Co.  v. 
B&cham,  31  Okla.  384,  120  Pac.  969. 
Tex. — Houston  &  T.  O.  Ey.  Co.  v.  State 
(Tex.  Civ.  App.),  39  S.  W.  390,  af- 
■firmed,  95  Tex.  507,  68  S.  W.  777.  WlB. 
Beyer  v.  Soper  L.  Co.,  76  Wis.  145,  44 
N.  W.  750,  833. 
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complaint.''^  If  the  ease  as  originally  filed  was  a  non-removabla 
one,  and  by  a  subsequent  amendment,^'  or  by  a  dismissal  or  non- 
suit as  to  resident  defendants,'^  the  cause  becomes  a  removable  one, 
the  right  of  removal  may  be  asserted,  if  the  petition  is  filed  as  soon 
as  the  cause  becomes  a  removable  one,  or  within  the  time  prescribed 
by  the  local  law  to  plead  to  the  amended  complaint.  An  amendment 
to  the  declaration  increasing  the  amount  in  controversy  in  an  other- 
wise removable  cause  renders  the  cause  removable  though  originally 
not  removable.*" 

Waiver  of  Portion  of  Cause.  —If  the  plaintiff's  pleadings  show  a  re- 
movable controversy  wherein  the  requisite  jurisdictional  amount  is 
involved,  at  the  time  of  the  application  for  removal  of  the  cause,  an 
amendment  thereafter  reducing  such  amount  to  a  sum  less  than  the 
jurisdictional  amount,  will  not  prevent  the  removal.*^  But  such  an 
amendment,  if  made  prior  to  the  filing  of  the  petition  for  removal 
and  the  bond,  will  prevent  the  removal,*^  unless  the  amendment  was 


77.  Mecke  v.  Valley  T.  M.  Co.,  89 
Fed.  209;  Mattoon  v.  Eeynolds,  62  Fed. 
417;  Evans  v.  Dillingham,  43  Fed.  177. 

78.  Fritzlen  v.  Boatmen's  Bank,  212 
U.  S.  364,  29  Sup.  Ct.  366,  53  L.  ed. 
551  (flfflrming  75  Kan.  479,  89  Pac 
915,  22  L.  E.  A.  [N.  S.]  1235);  Jones 
V.  Mosher,  107  Fed.  561,  46  C.  C.  A. 
471;  BobinBon  v.  Parker-Washington 
Co.,  170  Fed.  850;  Myrtle  v.  Nevada 
C.  &  0.  R.  Co.,  137  Fed.  193;  Cookerly 
V.  Gt.  Northern  R.  Co.,  70  Fed.  277; 
Huskins  v.  Cincinnati,  N.  O.  &  T.  P. 
R.  Co.,  37  Fed.  504,  3  L.  R.  A.  545, 
writ  of  error  dismissed,  154  XJ.  S.  506, 
14  Sup.  Ct.  1147,  38  L.  ed.  1076; 
Markey  v.  Chicago,  M.  &  St.  P.  R.  Co., 
171  Iowa  255,  153  N.  W.  1053. 

79.  Powers  v.  Chesapeake  &  O.  R. 
Co.,  169  IT.  S.  92,  18  Sup.  Ct.  264,  42 
L.  ed,  673;  Fogarty  v.  Southern  Pac. 
Co.,  121  Fed.  941;  Cookerly  v.  Gt. 
Northern  R.  Co.,  70  Fed.  277;  Aetna 
Indem.  Co.  v.  Little  Rock,  89  Ark. 
95,  115  S.  W.  960,  nine  days'  delay  and 
after  judgment  too  late. 

[a]  The  non-resident  defendant 
upon  dismissal  as  to  the  resident  de- 
fendant, if  he  would  assert  his  right 
of  removal,  must  ask  for  a  suspension 
of  trial  to  prepare  a  petition  and  bond 
for  removal  of  the  cause  to  the  fed- 
eral court,  otherwise  where  he  con- 
tinues with  the  trial  he  waives  it. 
Morgan's  L.  &  T.  R.  &  S.  S.  Co.  v. 
Street,  57  Tex.  Civ.  App.  194,  122  S. 
W.  270.  As  to  waiver  of  right,  see 
supra,  T,  E. 

80.  Ostrander  v.  Blandin,  211  Fed. 
733;  Huskins  v.  Cincinnati,  N.  O.  & 
T.   P.    R.    Co.,    37    Fed.    504,    3    L.    IT. 
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A.    545;    Ft.    Smith    &    W.    E.    Go.    v. 
Blevins,  35  Okla.  378,  130  Pac.  525. 

[a]  An  amendment  to  conform  to 
proof  increasing  the  amount  of  dam- 
ages is  not  objectionable  as  forcing  de- 
fendant to  trial  in  a  state  court  in 
a  cause  to  which  he  was  entitled  to 
a  removal  where  no  such  application 
was  made  ,at  the  time.  Northern  Pa- 
cific  R.   Co.  V.  Austin,   135  XT.   S.   315, 

10  Sup.  Ct.  758,  34  L.  ed.  218. 
Amount  in  controversy  as  affecting 

right  to  removal,   see   infra,  I,  J. 

81.  U.  S. — Kirby  ■;;.  American  Soda 
F.  Co.,  194  U.  S.  141,  24  Sup.  Ct.  619, 
48  L.  ed.  911;  Thompson  v.  Butler,  95 
U.  S.  694,  24  L.  ed.  540;  Kanouse  v. 
Martin,  15  How.  198,  14  L.  ed.  660; 
Roberts  v.  Nelson,  8  Blatchf.  74,  40 
How.  Pr.  387,  20  Fed.  Cas.  No.  11,907; 
Cooke  V.  United  States,  2  Wall.  218, 
17  L.  ed.  755;  Hayward  v.  Nordberg 
Mfg.  Co.,  85  Fed.  4,  29  C.  C.  A.  438; 
Jellison  v.  Krell  Piano  Co.,  246  Fed. 
509,  511;  Donovan  v.  Dixieland  Am. 
Co.,  152  Fed.  661;  Johnson  v.  Comput- 
ing Scale  Co.,  139  Fed.  339.  Ga. 
Cumberland  Gap  Building  &  L.  Assn. 
V.  Wells,  99  Ga.  228,  25  S.  E.  246; 
Jones  V.  Foreman,  66  Ga.  371.  111. 
Louisville  &  N.  R.  Co.  ■;;.  Eoehling,  11 
111.  App.  264.  Kan.— Chicago,  R.  I.  & 
P.  Ry.  Co.  V.  Stone,  70  Kan.  708,  79 
Pac.  655.  S.  0. — Ray  v.  Southern  R. 
Co.,  77  S.  C.  103,  57  S.  E.  636. 

82.  U.  S. — Anderson  v.  Western  V. 
T.  Co.,  218  Fed.  78  (though  notice  of 
intention  to  remove  has  been  given); 
Collins  V.  Twin  Falls  N.  S.  L.  &  W. 
Co.,   204   Fed.   134:    Maine   v.    Gilmaji, 

11  Fed.   214;    McGinnity   v.    White,   3 
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Tinauthorized  ;*'  but  the  waiver  must  be  specific,  and  not  merely  a 
prayer  for  an  amount  less  than  the  damages  alleged  in  the  causes 
of  action  set  forth. *^  If  the  amendment  reducing  the  amount  and 
the  petition  for  removal  are  both  filed  the  same  day,  the  amount  in 
controversy  will  be  determined  by  which  was  first  filed.*^ 

I.  As  Dependent  Upon  Original  Jurisdiction  of  Federal  Court. 
The  fundamental  test  as  to  the  removability  of  a  cause  from  a  state 
to  a  federal  court  is  that  the  suit  must  be  one  of  which  the  courts 
of  the  United   States  are  given  original  jurisdiction,*^  even  where 


Dill.  350,  16  Ted.  Gas.  No.  8,802.  Ind. 
Lake  Erie  &  W.  E.  Co.  v.  Huffman, 
177  Ind.  126,  S7  N.  E.  434,  Ann.  Cas. 
1914C,  1272.  Mass. — Munnss  v.  Amer- 
ican Agr.  C.  Co.,  216  Mass.  423,  103 
N.  E.  859.  N.  C— McCulloch  v.  South- 
ern E.  Co.,  149  N.  C.  305,  62  S.  E. 
1096. 

[a]  The  theory  upon  which  the  rule 
Is  based  is  that  the  plaintiff  may 
credit  his  claim  with  the  amount 
waived,  and  sue  only  for  the  balance. 
Collins  V.  Twin  Falls  North  Side  Land 
&  Water  Co.,  204  Fed.  134. 

[b]  The  motive  of  a  plaintiff  in  re- 
ducing the  ad  damnum  of  his  writ  is 
of  no  consequence  and  is  not  open  to 
inquiry.  If  the  ad  damnum  actually 
is  reduced  to  an  amount  below  the 
jurisdictional  requirement  before  the 
petition  for  removal  is  filed,  then  as 
a  matter  of  law  no  ground  for  re- 
moval exists.  Munnss  v.  American  Agr. 
Chemical  Co.,  216  Mass.  423,  103  N.  E. 
859, 

[c]  An  amendment  of  the  writ  re- 
ducing the  amount  without  an  amend- 
ment of  the  declaration  is  sufacient  to 
render  the  cause  a  nonremevable  one. 
Munnss  v.  American  A.  C.  Co.,  216 
Mass.  423,  103  N.  E.  859. 

[d]  Amendment  To  Conform  to 
Prayer. — A  complaint  alleging  damages 
in  an  amount  in  excess  of  the  juris- 
dictional amount,  but  praying  for  a 
lesser  amount,  may  be  amended  to  con- 
form to  the  prayer  even  after  filing 
of  a  petition  for  removal  and  prevent 
a  removal.  Stark  v.  Port  Blakely  M. 
Co.,  44  Wash.  309,  87  Pac.  339. 

[e]  Merely  to  announce  to  the  court 
that  counsel  has  a  petition  for  removal, 
where  not  actually  filed,  will  not  pre- 
clude the  court  from  allowing  an 
amendment  reducing  the  amount  in 
controversy  which  would  preclude  a  re- 
moval. Mullin  V.  Blumenthal,  1  Penn. 
182,  39  Atl.  991.  See  also  Anderson. 
V.  Western  U.  T.  Co.,  218  Fed.  78. 


[f]  If  motion  to  amend  is  made 
prior  to  filing  petition  for  removal,  it 
will  prevent  removal  though  actual 
amendment  not  made  until  later.  Lake 
Erie  &  W.  E.  Co.  v.  Huffman,  177  Ind. 
126,  97  N.  E.  434,  Ann.  Cas.  1914C, 
1272.  Compare  Chattanooga  Boiler  & 
T.  Co.  V.  Eobinson,  14  Ga.  App.  73,  80 
S,   E.   299. 

83.  Peterson  v.  Chicago,  M.  &  St. 
P.  E.  Co.,  108  Fed.  561;  Chattanooga 
B.  &  T.  Co.  V.  Eobinson,  14  Ga.  App. 
73,  80  S.  E.  299. 

[a]  Mere  filing  of  an  amendment 
without  securing  an  order  of  court 
therefor  is  insufficient.  Chattanooga  B. 
&  T.  Co.  V.  Eobinson,  14  Ga.  App.  73, 
80  S.  E.  299. 

[b]  Amendment  in  vacation  with- 
out notice  (1)  will  prevent  a  removal 
(Anderson  v.  Western  Union  Tel.  Co., 
218  Fed.  78;  Western  U.  T.  Co.  v.  Camp- 
bell, 41  Tex.  Civ.  App.  204,  91  S.  W. 
312),  except  (2)  where  the  state  stat- 
ute requires  notice  to  the  adverse 
party  of  the  filing  of  an  amendment 
in  vacation,  in  which  case  "until  such 
notice  is  duly  served  such  adverse 
party  shall  not  be  deemed  to  have 
notice  thereof  for  the  purpose  of  plead- 
ing," and  the  amendment  having  been 
made  in  vacation  without  notice,  it  is 
under  the  statute  a  nullity.  Peterson 
V.  Chicago,  M.  &  St.  P.  Ey.  Co.,  108 
Fed.  561. 

84.  Collins  V.  Twin  Falls  N.  S.  L. 
&  W.  Co.,  204  Fed.  134. 

85.  Anderson  v.  Western  Union  Tel. 
Co.,  218  Fed.  78;  Waite  v.  Phoenix  Ins. 
Co.,  62  Fed.  769;  Munnss  v.  American 
Agr.  C.  Co.,  216  Mass.  423,  103  N.  E. 
859. 

86.  U.  S.—In  re  Winn,  213  U.  S. 
458,  464,  29  Sup.  Ct.  515,  53  L.  ed. 
873;  In  re  Dunn,  212  U.  S.  374,  384, 
29  Sup.  Ct.  299,  53  L.  ed.  558;  Ex 
parte  Wisner,  203  V.  S.  449,  27  Sup. 
Ct.  150,  51  L.  ed.  264;  Cochran  v. 
Montgomery  County,  199  V.  S.  260,  26 
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removal  is  upon  the  ground  of  prejudice  or  local  influence,*^  though 
this  has  not  always  been'  the  law.**  Consequently  a  suit  which,  by 
reason  of  the  non-residence  of  both  parties  in  the  state  wherein  the 
suit  is  instituted,  could  not  have  been  instituted  in  the  federal  court 
of  the  district  wherein  the  suit  is  commenced,  cannot  be  removed  to 
that  court  from  the  state  court  upon  the  ground  of  diverse  citizen- 
ship, as  against  plaintiff's  objection."  But  both  parties  may  so  eon- 
sent  to  accept  the  jurisdiction  of  the  federal  courts  as  to  be  bound 
by  its  decision  and  remove  to  the  federal  court  a  suit  which  might 
not  have  been  originally  brought  in  the  federal  district  to  which  it 
is  removed,'"  as  by  the  defendant  filing  a  petition  for  removal  and 


Sup.  Ct.  58,  50  L.  ed.  182;  Madiaonville 
I'raction  Co.  v.  St.  Bernard  Min.  Co., 
196  V.  S.  239,  25  Sup.  Ct.  251,  49 
L.  ed.  461;  Minnesota  v.  Northern  See. 
Co.,  194  U.  S.  48,  64,  24  Sup.  Ct.  598, 
48  L.  ed.  870;  Boston  &  M.  C.  C.  &  b. 
M.  Co.  V.  Montana  Ore.  P.  Co.,  188 
V.  S.  632,  640,  23  Sup.  Ct.  434,  47 
L.  ed.  636;  North  American  T.  &  T, 
Co.  V.  Morrison,  178  U.  S.  262,  20  Sup. 
Ct.  869,  44 -L.  ed.  1061;  Mexican  Nat. 
E.  Co.  V.  Davidson,  157  TJ.  S.  201,  15 
Sup.  Ct.  563,  39  L.  ed.  672  (since 
1888);  Tennessee  v.  Union  &  P.  Bk., 
152  U.  S.  454,  14  Sup.  Ct.  654,  38  L. 
ed.  511;  Smith  v.  Lyon,  133  XJ.  S.  315, 
10  Sup.  Ct.  303,  33  L.  ed.  635;  "West. 
Union  T.  Co.  ■!;.  Southeast,  etc.  E.  Co., 
208  Fed.  266,  125  C.  C.  A.  466;  Ivanoff 
■  V.  Mechanical  E.  Co.,  232  Fed.  173; 
Baker  &  Bro.  v.  Pinkham,  211  Fed.  728; 
Hall  V.  Great  Northern  By.  Co.,  197 
Fed.  488;  The  Dalles  &  Eockland  Ferry 
Co.  V.  Hendryx,  189  Fed.  266.  Ark. 
Upham  V.  Scoville,  40  Ark.  170.  la. 
Myers  v.  Chicago  &  N.  W.  E.  Co.,  118 
Iowa  312,  91  N.  W.  1076.  Ky.— Fearon 
Lumb.  &  V.  Co.  V.  Lawson,  166  Ky. 
123,  178  S.  W.  1121;  Lemon's  Admr. 
V.  Louisville  &  N.  E.  Co.,  137  Ky.  276, 
125  S.  W.  701.  La.— State  v.  Texas  & 
P.  E.  Co.,  52  La.  Ann.  1850,  28  So. 
284.  Tex. — Missouri,  K.  &  T.  Ey.  Co. 
V.  Smith  (Tex.  Civ.  App.),  164  S.  W. 
885.  Va.— Beery  v.  Prick,  22  Gratt. 
(63  Va.)  484,  12  Am.  Eep.  539.  W.  Va. 
Baltimore  &  O.  E.  Co.  v.  Pittsburg, 
W.  &  K.  E.  Co.,  ir  W.'Va.  812. 

Jurisdiction  of  federal  courts,  see 
the  title  "United  States  Courts." 

[a]  Foreign  Corporation  Condemn- 
ing Land. — A  foreign  corporation  can- 
not in  the  courts  of  the  United  States 
condemn  the  land  of  a  citizen  of  a 
state  for  the  use  of  'such  corporation, 
and    if    the    federal    courts    have    not 
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original  jurisdiction  for  such  purposes, 
a  proceeding  of  that  kind  instituted  in 
a  state  court  cannot  be  removed  to 
the  federal  courts,  because  the  federal 
courts  can  under  no  circumstances  have 
jurisdiction  of  such  a  case.  Quarrier  v. 
Baltimore,  etc.  E.  Co.,  20  W.  Va.  424; 
Baltimore  &  O.  E.  Co.  v.  Pittsburg,  W. 
&  K.  E.  Co.,  17  W.  Va.  812,  814. 

87.  Cochran  v.  Montgomery,  199  U. 
S.  260,  50  L.  ed.  182,  26  Sup.  Ct.  58, 
4  Ann.  Cas.  451  {reversing  128  Fed. 
1019,  62  C.  C.  A.  680);  In  re  Pennsyl- 
vania Co.,  137  U.  S.  451,  11  Sup.  Ct. 
141,  34  L.  ed.  738. 

Preiudice  or  local  influence  as 
ground   for   removal,   see   infra,  V,   B. 

88.  Copeland  v.  Bruning,  72  Fed.  5. 

[a]  Under  the  early  statutes,  it  was 
immaterial  as  to  whether  or  not  the 
suit  might  have  been  maintained  as 
an  original  action  in  the  federal  courts. 
Colorado  Cent.  C.  M.  Co.  v.  Turck,  150 
U.  S.  338,  14  Sup.  Ct.  35,  37  L.  ed. 
1030;  Kern  v.  Huidekoper,  103  U.  S. 
485,  26  L.  ed.  354. 

89.  In  re  Wisner,  203  U.  S.  449,  27 
Sup.  Ct.  150,  51  L.  ed.  264;  Peninsula 
L.  Co.  V.  Eoyal  Ind.  Co.,  237  Fed.  297; 
St.  Louis  &  S.  F.  E.  Co.  v.  Kitchen, 
98  Ark.  507,  136  S.  W.  970. 

Diverse  citizenship  as  ground  for  re- 
moTal,  see  infra,  V,  C. 

90.  In  re  Moore,  209  U.  S.  490,  28 
Sup.  Ct.  585,  52  L.  ed.  904. 

fa]  By  seeking  a  removal  thereof, 
defendant  is  estopped  from  objecting 
to  the  jurisdiction.  In  re  Moore,  209 
U.  S.  490,  506,  28  Sup.  Ct.  585,  52 
L.  ed.  904;  Tootle  v.  Coleman,  107  Fed. 
41,  46  C.  C.  A.  132,  57  L.  E.  A.  120. 

[b]  Piling  an  amendment  may,  in 
effect,  be  a  consent  by  the  plaintiff 
to  the  court's  jurisdiction;  and  if  no 
one  of  the  parties  to  the  action  was 
a    citizen    of   the    state   it    is   binding 
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the  plaintiff  failing  to  object  by  making  a  motion  to  remand,"^  or 
by  his  filing  an  amended  petition  in  the  federal  court,**  or  signing 
stipulations  as  to  extensions  of  time  to  answer." 

J.  Amount  in  Controversy  as  Affecting  Right.  —  1.  General 
Rule.^*  —  The  right  of  removal  includes  no  case  in  which  the  right 
of  neither  party  is  capable  of  being  valued  in  money."  Notwith- 
standing the  federal  court  has  origitial  jurisdiction  of  a  suit,®"  it  is 
essential  to  the  right  to  remove  a  cause  upon  the  ground  of  diversity 
of  citizenship,*'  or  that  the  case  arises  under  the  constitution  or  laws 
of  the  United  States  or  treaties,**  or  even  upon  the  ground  of 
prejudice  or  local  influence,*'  that  the  amount  in  controversy  be 
sufficient  to  give  the  court  jurisdiction,^  which  amount  must  exceed 
the  sum  or  value  of  three  thousand  dollars  under  the  present  pro- 


under  the  ruling  in  In  re  Moore,  209 
TJ.  S.  490,  28  Sup.  Ct.  585,  706,  52 
L.  ed.  904,  14  Ann.  Cas.  1164;  Nelson 
V.  Black  Diamond  Mining  Co.,  237  Fed. 
264. 

[c]  The  requirement  as  to  residence 
is  a  personal  privilege  which  may  be 
waived,  and  is  not  jurisdictional.  State 
ex  rel.  Attorney  General  v.  Frost,  113 
Wis.  623,  88  N.  W.  912,  89  N.  W. 
915. 

91.  In  re  Moore,  209  U.  S.  490,  28 
Sup.  Ct.  585,  52  L.  ed.  904. 

92.  In  re  Moore,  209  U.  S.  490,  28 
Sup.  Ct.  585,  52  L.  ed.  904. 

93.  In  re  Moore,  209  U.  S.  490,  28 
Sup.  Ct.  585,  52  L.  ed.  904. 

94.  Jurisdiction  of  federal  courts  as 
dependent  upon  amount  in  controversy, 
see  the  title  "United  States  Courts." 

95.  Horn  v.  Mitchell,  243  U.  S.  247, 
37  Sup.  Ct.  293,  61  L.  ed.  700;  Kurtz 
«.  Moffitt,  115  U.  S.  487,  6  Sup.  Ct. 
148,  29  L.  ed.  458;  Whitney  v.  American 
Shipbuilding  Co.,  197  Fed.  777;  Chap- 
pell  v.  Chappell,  86  Md.  532,  39  Atl. 
984. 

[a]  The  amount  in  dispute  must  be 
money,  or  some  right,  (1)  the  value  of 
which  can  be  calculated  and  ascer- 
tained. Whitney  v.  American  Ship- 
building Co.,  197  Fed,  777.  (2)  Suit 
for  mandatory  injunction  to  compel  a 
corporation  to  allow  an  inspection  of 
books  is  not  removable. 

Suits  removable  generally,  see  in^ra, 

n. 

96.  Johnson  v.  Wells,  Fargo  &  Co., 
91  Fed.   1. 

Bight  to  remove  as  dependent  upon 
original  jurisdiction  of  federal  court, 
see  gu-pra,  1,  I. 

Jurisdiction  of  federal  courts,  see 
the  title  "United  States  Courts." 


97.  Judicial  Code,  §§24,  28;  Munnss 
V.  American  Agricultural  Chem.  Co., 
216  Mass.  423,  103  N.  E.  859. 

Diversity  of  citizenship  as  ground  of 
removal,  see  infra,  V,  C. 

98.  Judicial  code,  §§24,  28;  HallHiu 
V.  Tillinghast,  75  Fed.  849;  Missouri, 
K.  &  T.  By.  Co.  V.  Smith  (Tex.  Civ. 
App.),  164  S.  W.  885. 

Ground  for  removal,  see  infra,  V,  B. 

99.  U.  S. — In  re  Pennsylvania  Co., 
137  U.  S.  451,  11  Sup.  Ct.  141,  34  L. 
ed.  738;  Tod  v.  Cleveland  &  M.  V. 
E.  Co.,  65  Fed.  145,  12  C.  C.  A.  521; 
Boraback  v.  Pennsylvania  Co.,  42  Fed. 
420;  Malone  v.  Bichmond  &  D.  B.  Co., 
35  Fed.  625.  Ky. — Adams  Exp.  Co.  v. 
Milton,  74  Ky.  49.  Neb. — Bierbower  v. 
Miller,  30  Neb.  161,  46  N.  W.  431,  47 
N.  W.  1,  9  L.  E.  A.  228. 

Prejudice  or  local  influence  as  ground 
for  removal,  see  infra,  V,  B. 

[a]  At  one  time  some  of  lower  fed- 
eral courts  held  that  there  was  no  such 
limitation  in  this  class  of  cases.  See 
McDermott  v.  Chicago  &  N.  W.  E.  Co., 
38  Fed.  529,  3  L.  B.  A.  455. 

1.  U.  S. — Iowa  Cent.  B.  Co.  i;.  Ba- 
con, 236  U.  S.  305,  35  Sup.  Ct.  357, 
59  L.  ed.  591;  Davies  v.  Wells,  134 
Fed.  139;  Johnson  v.  Wells,  Fargo  & 
Co.,  91  Fed.  1.  111.— Caswell  v.  Cas- 
well, 120  111.  377,  11  N.  E.  342.  la. 
Bacon  v.  Iowa  Cent.  E.  Co.,  157  Iowa 
493,  137  N.  W.  1011;  Middleton  v. 
Middleton,  87  Iowa  292,  54  N.  W.  143. 
Mass. — Munuss  v.  American  Agricultur- 
al Chem.  Co.,  216  Mass.  423,  103  N.  E. 
859.  Tex. — Missouri,  K.  &  T.  By.  Co.  v. 
Smith  (Tex.  Civ.  App.),  164  S.  W. 
885. 

[a]  Where  the  original  pleading 
clearly  shows  the  "matter  in  dispute," 
and   the   petition   for   removal    alleges 
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visions,'  exclusive  of  interest  and  costs.*  The  same  is  true  of  suits 
under  grants  of  land  from  different  states.*  Certain  cases,  such  as 
suits  against  revenue  officers,  and  their  representatives,  for  acts  done 
under  color  of  office  or  any  revenue  law,°  suits  arising  under  the 
postal  laws,°  and  civil  or  criminal  proceedings  involving  the  law 
as  to  the  equal  civil  rights  of  United  States  citizens,'  or  proceedings 
against  court  officers  or  officers  of  either  house  of  congress,  for  acts 
done  as  such  officers,^  some  cases  arising  under  laws  regulating  com- 


that  "the  amount  involved,  exclusive 
of  interest  and  costs,  exceeds  the  sum 
of  $2,000"  (now  $3,000),  such  allega- 
tion is  sufficient  to  make  the  required 
quantum  of  the  dispute  apparent.  State 
ex  rel.  Attorney-General  v.  Frost,  113 
Wis.  623,  88  N.  W.  912,  89  N.  W.  915. 

[b]  Estoppel. — That  plaintiff  brought 
his  suit  for  a  sum  in  excess  of  the 
limitation  necessary  to  jurisdiction  of 
the  federal  courts  estop's  him  from  ob- 
jecting to  its  jurisdiction,  notwith- 
standing defendant  had  procured  the 
dismissal  of  a  former  suit  upon  the 
same  cause  of  action  in  the  federal 
court  for  want  of  a  sufficient  amount 
being  due  to  take  jurisdiction.  Hen- 
derson V.  Cabell,  43  Fed.  257. 

2.  Judicial  code,  §28;  5  Fed.  St. 
Ann.  (2nd  ed.),  p.  16;  1  U.  S.  Comp. 
St.,  1916.  §1010,  p.  841;  Casey  v.  Baker, 
212  Fed.  247;  Blakslee  v.  Ocean  Aco. 
&  Guar.  Corp.,  209  Fed.  710;  Munnss 
V.  American  Agricultural  Chemical  Co., 
216  Mass.  423,  103  N.  E.  859. 

[a]  Formerly  (1)  the  amount  was 
$2,000.  Iowa  Cent.  E.  Co.  v.  Bacon, 
236  U.  S.  305,  35  Sup.  Ct.  357,  59  L. 
ed.  591;  Cochran  v.  Montgomery,  199 
tr.  S.  260,  26  Sup.  Ct.  58,  50  L.  ed. 
182,  4  Ann.  Cas.  451;  Kinney  v.  Colum- 
Taia,  Sav.  &  L.  Assn.,  191  XT.  S.  78,  24 
Sup.  Ct.  30,  48  L.  ed.  103;  In  re 
Pennsylvania  Co.,  137  U.  S.  451,  11 
Sup.  Ct.  141,  34  L.  ed.  738;  Daugherty 
V.  Sharp,  171  Fed.  466;  Withers  v.  Hop- 
kins P.  Sav.  Bank,  104  Ga.  89,  30  S.  E. 
766.  (2)  Where  the  amount  involved 
was  exactly  $2,000  it  could  not  be  re- 
moved to  the  federal  court.  TJ.  ». 
Kaufman  v.  I.  Eheinstrom  Sons  Co.,  188 
Fed.  544;  Lazensky  v.  Supreme  Lodge, 
32  Fed.  417.  Ga.— Withers  v.  Hopkins 
Place  Sav.  Bank,  104  Ga.  89,  30  S.  E. 
766.  Ind.— Western  TJ.  Tel.  Co.  v. 
Levi,  47  Ind.  552.  Ky.— Louisville  So. 
E.  Co.  ».  Tucker's  Admr.,  105  Ky. 
492,  49  S.  W.  314. 

[b]  Under  Act  1866  the  jurisdic- 
tional amount   necessary  for    the    re- 
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moval  of  a  cause  was  $500,  excluding 
costs.  In  re  Pennsylvania  Co.,  137  IT.  S. 
451,  11  Sup.  Ct.  141,  34  L.  ed.  738; 
Kurtz  V.  M'offltt,  115  U,  S.  487,  6  Sup. 
Ct.  148,  29  L.  ed.  458;  Gordon  v. 
Longest,  16  Pet.  97,  10  L.  ed.  900. 

3.  Iowa  Cent.  E.  Co.  v.  Bacon,  236 
TJ.  S.  305,  35  Sup.  Ct.  357,  59  L.  ed. 
591;  Daugherty  v.  Sharp,  171  Fed.  466; 
Gilson  V.  Mutual  Eeserve  F.  L.  Assn., 
129  Fed.  1003;  Simmons  v.  Mutual  Ee- 
serve Fund  Life  Assn.,  114  Fed.  785; 
Lazensky  v.  Supreme  Lodge,  32  Fed. 
417;  Carrick  v.  Landman,  20  Fed.  a09, 
Eoberts  v.  Nelson,  8  Blatchf.  74,  20 
Fed.  Cas.  No.  11,907. 

[a]  Where  attorney's  fees  are  al- 
lowed as  part  of  costs,  amount  asked 
cannot  be  added  to  amount  of  claim 
for- purpose  of  making  up  jurisdictional 
amount.  Swofford  v.  Cornucopia  Mines, 
140  Fed.  957. 

4.  Judicial  codCj  §30. 

5.  Judicial  code,  §33,  as  amended 
Aug.  23,  1916C,  399;  5  Fed.  St.  Ann. 
(2d  ed.),  p.  380;  U.  S.  Comp.  St.,  1916, 
§1015.  See  Venable  v.  Eichards,  105 
0.  S.  636,  26  L.  ed.  1196. 

6.  See  infra,  this  note. 

[a]  A  suit,  begun  In  a  state  court 
to  enjoin  a  postal  infipector  from  de- 
livering to  a  third  person  property  in 
possession  of  petitioner  who  had  been 
appointed  a  postmaster,  may,  by  de- 
fendant, be  removed  to  the  federal 
court,  regardless  of  the  amount  in  con- 
troversy; the  jurisdiction  of  the  fed- 
eral court  in  such  case  not  depending 
on  the  amount  involved.  Porter  v. 
Coble,  246  Fed.  244,  158  C.  C.  A.  404. 

7.  Judicial  Code,  §31;  5  Fed.  St., 
Ann.,  2d  ed.,  p.  376;  1  TJ.  S.  Comp. 
St.,  1916,  §1073. 

8.  Judicial  Code,  §33,  as  amended 
Aug.  23,  1916C,  399;  5  Fed.  St.  Ann., 
2d  ed.,  p.  380;  1  TJ.  S.  Comp.  St.,  1916, 
§1015. 

[a]  Receiver. — Waahingtonjt).  North- 
ern iPac.  E.  Co.,  75  Fed.  333. 
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tiierce,^  are  excepted  from  the  provision  as  to  the  jurisdictional 
amount.  Upon  the  jurisdictional  amount  being  increased  by  statute, 
the  right  of  removal  is  determined  by  the  statute  in  force  at  the 
time  of  the  accrual  of  the  cause  of  action,  notwithstanding  the  amount 
involved  may  not  be  what  the  new  statute  requires.^" 

Under  the  practice  prescribed  by  the  removal  statute,  there  is 
no  trial  and  determination  upon  extrinsic  proof  of  the  question  as 
to  how  much  is  the  actual  value  of  the  matter  claimed." 

2.  What  Determines  Jurisdictional  Amount.  —  a.  Complaint  De- 
termines}^—In  an  action  for  damages  the  amount  prayed  for  in 
the  declaration  or  complaint  is  prima  facie  the  amount  in  contro- 
versy,^^ rather  than  the  amount  of  damages  alleged  to  have  been 
incurred,^*  irrespective  of  the  fact  that  the  prayer  seeks  less  than 
the  allegations  warrant  in  order  to  prevent  removal  ;^^  but  where  the 
law  liquidates  the  damages  such  sum,  not  the  plaintiff's  demand,  is 
the  criterion.^" 

The  value  of  the  matter  in  dispute  is  to  be  determined  by  refer- 
ence to  the  amount  claimed  in  the  declaration,  bill  or  complaint,^' 


9.  Judicial  Code,  §24;  Storm  Lake 
Tub  &  Tank  Factory  v.  Minneapolis  & 
St.  L.  E.  Co.,  209  Fed.  895,  898;  Mis- 
souri, K.  &  T.  Ey.  Co.  V.  Smith  (Tex. 
Civ.  App.),  164  S.  W.  885.  Compare 
Act  of  Jan.  20,  1914,  ch.  11,  38  St.  at 
h.  278,  amending  Judieial  Code,  §28, 
by  adding  a  proviso  requiring  juris- 
dictional amount  in  certain  cases  under 
Interstate  Commerce  Act. 

10.  Missouri,  K.  &  T.  Ey.  Co.  v. 
Chappell,  206  Fed.  688,  698;  Taylor  v. 
Midland  V.  E.  Co.,  197  Fed.  323.  See 
Lincoln  v.  Eobinson,  194  Fed.  571.  See 
also  Blakslee  v.  Ocean  Aoc.  &  Guar. 
Corp.,  209  Fed.  710,  a  right  of  action 
does  not  accrue  upon  an  insurance 
policy  against  loss  from  bad  debts  in 
excess  of  a  specified  amount  within 
the  removal  statutes  until  the  losses 
exceed  the  specified  sum,  notwithstand- 
ing the  policy  was  made  prior  to  the 
enactment  of  the  present  provision. 

11.  Eiggs  V.  Clark,  71  Fed.  560,  18 
C.  C.  A.  242. 

12.  How  amount  in  controversy  Is 
determined  generally,  see  17  Standard 
Peoc.  843,  et  seq. 

13.  V.  S. — Iowa  Central  E.  Co.  v. 
Bacon,  236  U.  S.  305,  35  Sup.  Ct.  357, 
59  L.  ed.  591;  Gorman  v.  Havird,  141 
U.  S.  206,  11  Sup.  Ct.  943,  35  L.  ed. 
717;  Barry  v.  Edmunds,  116  TT.  S.  550, 
6  Sup.  Ct.  501,  29  L.  ed.  729;  Hayward 
V.  Nordberg-  Mfg.  Co.,  85  Fed.  4,  29 
C.  C.  A.  438;  Swarni  v.  Mutual  Eeserve 
F.  L.  Assn.,  116  Fed.  232;  Sturgeon  E. 
B.  CO.  V.   Sawyer  Lumb.   Co.,   89  Fed. 


113;  Postal  Tel.  C.  Co.  v.  Southern  Ey. 
Co.,  88  Fed.  803.  Ind.— Lake  Erie  & 
W.  E.  Co.  V.  Juday,  19  Ind.  App.  436, 
49  N.  E.  843.  la.— Bacon  v.  Iowa  Cent. 
E.  Co.,  157  Iowa  493,  137  N.  W.  1011. 
N.  y. — People  ex  rel.  Kanouse  v.  Judges 
of  Common  Pleas,  2  Denio  197.  Tex. 
Texas  &  P.  Ey.  Co.  v.  Good  (Tex. 
Civ.  App.),  151  S.  W.  617. 

14.  Bacon  v.  Iowa  Cent.  E.  Co.,  157 
Iowa  493,  137  N.  W.  1011. 

15.  Swanu  v.  Mutual  Eeserve  F.  L. 
Assn.,  116  Fed.  232;  Lake  Erie  &  W. 
E.  Co.  V.  Juday,  19  Ind.  App.  436,  49 
N.  E.  843. 

[a]  Where  a  less  amount  of  dam- 
ages than  that  actually  Incurred  is 
prayed  for,  such  prayer  for  a  less 
amount  is  equivalent  to  a  remittance 
or  waiver  of  the  difference.  Bacon  v. 
Iowa  Cent.  E.  Co.,  157  Iowa  493,  137 
N.  W.  lOlL 

16.  See  the  following:  Battle  v.  At- 
kinson, 191  IT.  8.  559,  24  Sup.  Ct.  845, 
48  L.  ed.  302  (afflrming  115  Fed.  384); 
North  American  Transportation  &  T. 
Co.  V.  Morrison,  178  IT.  S.  262,  20 
Sup.  Ct.  869,  44  L.  ed.  1061;  Barry  v. 
Edmunds,  116  U.  S.  550,  6  Sup.  Ct.  501, 
29  L.  ed.  729;  Hayward  v.  Nordberg 
Mfg.  Co.,  85  Fed.  4,  29  C.  C.  A.  438. 

17.  IT.  S. — North  American  Transp. 
&  T.  Co.  V.  Morrison,  178  U.  S.  262,  20 
Sup.  Ct.  869,  44  L.  ed.  1061;  Smith 
V.  Greenhow,  109  U.  S.  669,  3  Sup.  Ct. 
421,  27  L.  ed.  1080;  Kanouse  v.  Mar- 
tin, 15  How.  198,  14  L.  ed.  660;  Gordon 
V.  Longest,  16  Pet.  97,  10  L.  ed.  900. 
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at  the  time  the  petition  for  removal  and  bond  are  filed,^'  unless  the 
declaration  or  complaint  discloses  the  amount  in  controversy  to  be 
less  than  that  for  which  judgment  is  prayed,^'  or  unless  the  amount 
claimed  by  the  plaintiff  is  found  by  the  federal  court  to  be  colorable 
and  in  excess  of  the  amount  which  plaintiff  could  reasonably  expect 
to  recover.'"'  Although  he  may  fail  in  his  proof  as  to  part  or  all 
of  the  claim  and  recover  less  than  the  jurisdictional  amount,  this 
does  not  affect  the  jurisdiction  of  the  court,^^  though  the  plaintiff 
does  not  recover  his  costs  in  such  case.^*  The  assertion  of  a  claim, 
however,  by  plaintiff  which  he  could  not  legally  be  permitted  to 
prove,  even  though  accompanied  by  an  ad  damnum  clause  will  not 
give  the  federal  court  jurisdiction  on  removal.^^  The  amount  in 
controversy  on  motion  to  remand  must  be  determined  from  the  status 
of  case,  where  there  was  no  jurisdiction  over  his  person,  rather  than 
the  amount  claimed  in  the  declaration.^*  The  amount  alleged  to  be 
in  controversy  in  the  petition  for  removal  is  not  considered,^^  except 


111.— Trotier  v.  St.  Louis  B.  &  S.  Ey. 
Co.,  180  111.  471,  54  N.  E.  487.  la. 
Bacon  v.  Iowa  Cent.  E.  Co.,  157  Iowa 
493,  137  N.  W.  1011. 

18.  Anderson  i;.  Western  Union  Tel. 
Co.,  218  Fed.  78;  Sturgeon  Eiver  Boom 
Co.  V.  Sawyer  Lumb.  Co.,  89  Fed.  113; 
Munuss  v.  American  Agr.  C.  Co.,  216 
Mass.  423,  103  N.  E.  859,  fractions  of 
days  will  be  regarded.  See  also  infra, 
I,  K,  3.  But  see  Carrick  v.  Landman, 
20  Fed.  209;  Eoberts  v.  Nelson,  20  Fed. 
Gas.  No.  11,907,  holding  that  it  depends 
upon  amount  in  controversy  at  the 
time  of  the  commencement  of  the  action 
in  the  state  courts. 

[a]  If  the  petition  for  removal  is 
filed  before  the  declaration  is  filed  in 
the  state  court  the  allegations  of  the 
declaration  determine  the  amount  in 
controversy,  notwithstanding  the  same 
day  an  amendment  to  the  summons  re- 
duces the  demand.  Waite  v.  Phoenix 
Ins.  Co.,  62  Fed.  769. 

[b]  Wliere  the  federal  court  dis- 
misses an  action  removed  to  it  without 
prejudice  to  right  to  bring  a  new  suit, 
the  plaintiff  in  bringing  such  a  suit 
may  reduce  the  amount  of  his  claim, 
and  '30  prevent  another  removal  to  the 
federal  court.  Bancroft  Drainage  Dist. 
V.  Chicago,  St.  P.  M.  &  O.  Ey.  Co. 
(Neb.),  167  N.  W.  731. 

19.  Gorman  v.  Havird,  141  IT.  S. 
206,  11  Sup.  Ct.  943,  35  L.  ed.  717; 
Bacon  v.  Iowa  Cent.  E.  Co.,  157  Iowa 
493,  137  N.  W.  1011;  Middleton  v. 
Middleton,  87  Iowa  292,  54  N.  W. 
143. 

[a]  Where  the  pleadings  show  that 
the  amount  in  controversy  is  less  than 
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the  jurisdictional  amount,  there  is  no 
right  to  removal  notwithstanding  the 
petition  for  removal  alleges  that  the 
requisite  amount  is  involved.  Middle- 
ton  V.  Middleton,  87  Iowa  292,  54  N. 
W.    143. 

20.  U.  S.— Smith  v.  Greenhow,  109 
U.  S.  669,  3  Sup.  Ct.  421,  27  L.  ed. 
1080.  See  Bowman  v.  Chicago  &  N. 
W.  E.  Co.,  115  U.  S,  611,  6  Sup.  Ct. 
192,  29  L.  ed.  502.  la. — Bacon  v.  Iowa 
Cent.  E.  Co.,  157  Iowa  493,  137  N.  W. 
1011.  Tex. — Missouri,  K.  &  T.  Ey.  Co. 
V.  Smith  (Tex.  Civ.  App.),  164  S.  W. 
885. 

[a]  What  would  be  a  colorable  en- 
largement of  a  demand,  where  the  law 
gives  no  fixed  rule,  would  depend  upon 
the  facts  of  the  particular  case.  Hay- 
ward  V.  Nordberg  Mfg.  Co.,  85  Fed. 
4,  6,  29  C.  0.  A.  438. 

21.  North  American  T.  &  T.  Co.  v. 
Morrison,  178  U.  S.  262,  20  Sup.  Ct. 
869,  44  L.  ed.  1061;  Kanouse  v.  Martin, 
15  How.  198,  14  L.  ed.  660;  Gordon 
V.  Longest,  16  Pet.  97,  10  L.  ed.  900; 
Eiggs  V.  Clark,  71  Fed.  560,  18  C.  C. 
A.  242., 

22.  Gordon  v.  Longest,  16  Pet.  97, 
10  L.  ed.  900. 

23.  North  American  T.  &  T.  Co.  v. 
Morrison,  178  XT.  S.  262,  20  Sup.  Ct. 
869,  44  L.  ed.  1061. 

24.  Starke  v.  Hoerning,  206  Fed. 
1006,  the  affidavit  for  attachment  de- 
termines the  amount  in  controversy 
where  there  is  a  motion  to  remand 
for  want  of  a  sufficient  amount  in 
controversy,  and  there  is  no  jurisdic- 
tion over  the  person  of  defendant. 

25.  Bacon  v.  Iowa  Cent.  E.  Co.,  157 
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where  the  pleadings  do  not  show  the  amount  in  controversy,  when  it 
may  be  alleged  in  the  petition  for  removal,^^  or  it  may  appear  by 
plaintiff's  answer  to  a  suit  to  restrain  prosecution  of  a  prior  suit 
in  state  court  after  removal  of  a  subsequent  suit  to  the  federal 
court.^^ 

b.  Where  Several  Causes  Joined.  —  "Where  several  causes  of  action 
are  properly  joined  in  the  declaration  or  complaint,  the  aggregate 
amount  of  all  the  claims  so  sued  upon  is  the  amount  in  controversy,^' 
though  where  a  cause  is  removed  upon  the  ground  of  diversity  of 
citizenship,  claims  in  plaintiff's  own  right  cannot  be  joined,  to  de- 
termine the  amount  in  controversy,  with  claims  assigned  by  persons 
whose  citizenship  did  not  appear  in  the  record.^^  Where  a  demurrer 
is  sustained  to  one  cause  of  action  and  the  amount  claimed  in  the 
other  count  is  less  than  the  jurisdictional  amount,  the  court  will  re- 
mand the  cause  suo  motu.^" 

c.  Where  Counterclaim  or  Set-Off  Involved.  —  Whether  the  amount 
6f  the  counterclaim  pleaded  by  the  defendant  should  be  added  to 
plaintiff's  claim  to  determine  the  jurisdictional  amount  has  been  the 
subject  of  conflicting  adjudications.^^  Since  it  is  ordinarily  held  that 
no  suit  can  be  removed  to  the  federal  court,  which  could  not  have 
been  originally  brought  there,^^  it  would  seem  that  where  the  plain- 
tiff's claim  does  not  confer  jurisdiction,  defendant  cannot,  for  re- 
moval purposes,  increase  the  jurisdictional  amount  by  a  counter- 
claim,^^ unless  the   counterclaim  belongs  to  a  class  which,  by  the 


Iowa  493,  137  N.  W.  1011;  Middleton 
V.  Middleton,  87  Iowa  292,  54  N.  W. 
143. 

26.  Order  of  E.  E.  Telegraphers  v. 
LoTiisviUe  &  N.  E.  Co.,  148  Fed.  437; 
Banigan  v.  Worcester,  30  Fed.  392; 
Zinkeisen  v.  Hufschmidt,  30  Fed.  Cas. 
No.  18,214. 

27.  Western  Union  T.  Co.  v,  White, 
102  Fed.  705. 

28.  Marshall  v.  Holmes,  141  TJ.  S. 
589,  12  Sup.  Ct.  62,  35  L.  ed.  870; 
Davis  V.  Mills,  99  Fed.  39;  Bergman 
V.  Inman,  91  Fed.  293;  Judson  v.  Macon, 
2  Dill.  213,  14  Fed.  Cas.  No.  7,568. 
""[a]    Where  Ijoth  causes  of  action  are 

hased  upon  the  same  state  of  facts, 
upon  which  the  plaintiff  in  reality  has 
but  one  cause  of  action,  a  cause  re- 
moved will  be  remanded  though  the 
ag'gregate  amount  of  the  prayers  ex- 
ceed the  jurisdictional  amount.  Pooser 
V.  Western  U.  T.  Co.,  137  Fed.  1001. 
See  Baltimore  &  O.  E.  Co.  v.  Eyan, 
31  Ind.  App.  597,  68  N.  B.  923.  Compare 
Thompson  v.  Southern  E.  Co,,  116 
Fed.   890. 

[b]  Where  common  counts  used, 
amount  involved  is  determined  by  the 


bill  of  particulars.     Healy  v.  Prevost, 
11  Fed.  Cas.  No.  6,297. 

[e]  Several  suits,  not  consolidated, 
but  involving  a  federal  question  can- 
not be  removed  where  the  amount 
claimed  in  each  case  does  not  exceed 
the  jurisdictional  amount.  Texas  &  P. 
E.  Co.  V.  Cushny  (Tex.  Civ.  App.), 
64  S.  W.  795. 

29.  North  American  T.  &  T.  Co.  v. 
Morrison,  178  U.  S.  262,  20  Sup.  Ct. 
869,  44  L.  ed.  1061. 

30.  Jones  v.  Western  Union  Tel.  Co., 
233  Fed,  301,  305. 

Eemanding  cause,  see  infra,  XII. 

31.  Waco  Hdw.  Co.  v.  Mich.  Stove 
Co.,  91  Fed.  289,  33  C.  C-  A.  511; 
Crane  Co.  v.  Guanica  Centrale,  132  Fed. 
713;  Fearon  Lumb.  &  Veneer  Co.  v. 
Lawson,  166  Ky.  123,  178  S.  W.  1121. 

32.  See  supra,  I,  I. 

33.  See  the  following:  McKown  v. 
Kansas  &  T.  C.  Co.,  105  Fed.  657; 
Bennett  v.  Devine,  45  Fed.  705;  La 
Montague  v.  T.  W.  Harvey  Lumb.  Co., 
44  Fed.  645;  Fa-lls  Wire  Mfg.  Co.  v. 
Broderick,  6  Fed.  654;  Fearon  Lumb. 
&  Veneer  Co.  v.  Lawson,  166  Ky.  123, 
178  S.  W.  1121.     See  also  Yankaue  v. 
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state  law,  is  barred  unless  pleaded  in  the  suit.'*  But  there  is  authority 
to  the  effect  that  the  amount  involved  in  a  counterclaim  is  a  part 
of  the  matter  in  controversy  which  is  considered  in  determining  the 
jurisdiction  on  removal.'^ 

A  set-off  filed  after  removal  cannot  be  considered  to  make  up  the 
jurisdictional  amount.^" 

d.  Consolidated  Causes.  —  Upon  the  consolidation  of  two  causes 
for  taking  proof  and  hearing,  the  consolidated  cause  is  not  removable 
as  a  single  action  where  the  amount  in  controversy  in  each  suit 
is  less  than  the  jurisdictional  amount,  though  the  aggregate  amount 
exceeds  such  sum.'^ 

e.  Suits  To  Recover  Property  or  Enforce  Liens. — Where  the 
action  is  for  the  recovery  of  specific  property,^*  or  concerns  the 
title  thereto,^'  the  value  of  the  property  involved  is  the  subject  of 
controversy  and  is  the  measure  of  the  amount  in  controversy.  If 
the  suit  is  brought  for  the  enforcement  of  a  lien,  charge  or  incum- 
brance on  property,  the  amount  of  such  lien  or  charge  is  the  test 
of  jurisdiction,  and  not  the  value  of  the  property.*"  The  amount  in 
controversy  where  a  suit  is  brought  to  set  aside  a  fraudulent  con- 
veyance and  assert  the  lien  of  a  judgment  is  the  amount  of  the 
judgment.*^ 

K.  Determination  of  Eight  To  Remove.  —  The  record  must  af- 
firmatively show  the  jurisdictional  facts  requisite  to  the  removal  of 
a  cause,*^  though  no  precise  and  technical  form  is  required;*'  and 
if  it  does  not  do  so  the  federal  court  will  upon  its  own  motion  de- 
cline to  exercise  further  jurisdiction  over  the  cause.**  Accordingly 
the  question  of  whether  a  cause  is  removable  is  a  legal  conclusion, 


Feltenstein,  244  U.  S.  127,  37  Sup.  Ct. 
567,  61  L.  ed.  11)36. 

34.  Lee  v.  Continental  Ins.  Co.,  74 
Fed.  424;  Fearon  Lumb.  &  V.  Co.  v. 
Lawson,  166  Ky.  123,  178  S.   W.  1121. 

[a]  "Where  not  of  this  class,  the 
defendant  may  litigate  the  matter  in 
a  separate  action,  and  to  that  end 
may  select  his  own  tribunal.  Mc- 
Kown  V.  Kansas  &  T.  Coal  Co.  (0.  C.) 
105  Fed.  657."  Fearon  Lumb.  & 
Veneer  Co.  v.  Lawson,  166  Ky.  123, 
178  S.  W.  1121. 

35.  Price  &  Hart  v.  T.  J.  Ellis  & 
Co.,  129  Fed.  482;  Woleott  v.  Sprague, 
55  Fed.  545;  Walcott  v.  Watson,  46 
Fed.  529;  Clarkson  v.  Manson,  4  Fed. 
257. 

36.  Sturgeon  'Eiver  Boom  Co.  v. 
Sawyer  Lumbar  Co.,  89  Fed.   113. 

37.  Holmes  &  Co.  v.  United  States 
F.  Ins.  Co.,  142  Fed.  863. 

38.  Davies  v.  Wells,  134  Fed.  139 
(ejectment) ;  Withers  v.  Hopkins  Sav. 
Bank,  104  Ga.  89,  30  S.  E.   766. 

39'.  Withers  v.  Hopkins  Sav.  Bank, 
104  Ga.  89,  95,  30  S.  E.  766. 
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4/0.  Gibson  v.  Shufeldt,  122  U.  S. 
27,  30,  7  Sup.  Ct.  1066,  30  L.  ed. 
1083;  Wakeman  v.  Throckmorton,  124 
Fed.  1010;  Withers  v.  Hopkins  Sav. 
Bank,  104  Ga.  89,  95,  30  S.  E.  766. 

[a]  An  attorney's  fee  stipulated 
for  in  the  note  and  mortgage  is  not 
considered  on  petition  to  remove  where 
the  pleadings  do  not  show  that  pro- 
vision. Eiggs  V.  Clark,  71  Fed.  560, 
18  C.  C.  A.  242,  245. 

41.  Casey  v.  Baker,  212  Fed.  247. 

42.  Thomas  v.  Board  of  Trustees, 
195  TJ.  S.  207,  210,  25  Sup.  Ct.  24, 
49  L.  ed.  160;  Edwards  v.  Tanneret, 
12  Wall.  (U.  S.)  446,  20  L.  ed.  415; 
Rife  V.  Lumber  Underwriters,  204  Fed. 
32,  122  C.  C.  A.  346;  Laden  v.  Meek, 
130  Fed.  877,  65  C.  C.  A.  361. 

43.  Gruetter  v.  Cumberland  Tel.  & 
Tel.  Co.,  181  Fed.  248. 

44.  Minnesota  v.  Northern  Securities 
Co.,    194    U.    S.    48,    62,    24    Sup.    Ct. 
598,    48    L.    ed.    870;    Katalla    Co.    v. 
Bones,   186  Fed.   30,   36,  108  C.   C.  A. - 
132. 
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to  be  drawn  from  the  whole  state  of  the  record,"  by  the  state  court, 
in  the  f5rst  instance,  which  is  not  bound  to  surrender  its  jurisdiction 
unless  the  cause  is  a  removable  one.*" 

Time  of  Determination.  —  The  right  of  removal  is  determined  from 
the  facts  as  they  appear  from  the  pleadings  in  the  state  court  at 
the  time  the  petition  and  bond  are  filed;*'  and  if  it  does  not  appear 
to  be  removable  when  brought,  it  can  only  become  so  by  an  amend- 
ment showing  the  existence  of  grounds  of  removability  existing  at 
the  commencement  of  the  suit.**  If  the  ground  of  removal  is  diverse 
citizenship,  such  diversity  must  exist  both  at  the  time  the  suit  was 
instituted  and  when  the  petition  for  removal  was  filed,*^  but  such 
rule  does  not  apply  when  the  ground  for  removal  is  that  the  con- 
troversy arises  under  the  laws  of  the  United  States,'"  or  that  the 
right  of  removal  is  because  the  removing  party  is  an  officer  of  the 
United  States,  and  intervenes  as  such.'^ 

II.  WHAT  SUITS  ARE  REMOVABLE.  —  A.  General  Rule. 
The  statute  provides  for  the  removal  of  "suits  of  a  civil  nature  at 
common  law  or  in  equity."'^    It  authorizes  the  removal  of  "suits" 


45.  Thomas  v.  Board  of  Trustees, 
195  U.  S.  207,  25  Sup.  Ct.  24,  49  L. 
ed.  160;  Miller  v.  Soule,  221  Fed.  493, 
498;  Gruetter  v.  Cumberland  Tel.  & 
Tel.  Co.,  181  Fed.  248. 

[a]  There  is  no  exception  though 
the  cause  is  one  against  a  railroad  com- 
pany which  the  President  of  the  United 
States  had  taken  possession  of  under 
acts  of  congress.  Muir  v.  Louisville 
&  N.  B.  Co.,  247  Fed.  888. 

46.  Miller  v.  Soule,  221  Fed.  493, 
498.     See  also  infra,  X. 

What  suits  are  removable,  see  infra, 
II. 

47.  U.  S.— Chicago,  B.  &  Q.  E.  Co. 
V.  Willard,  220  U.  S.  413,  31  Sup.  Ct. 
460,  55  L.  ed.  521;  Alabama  G.  S. 
E.  Co.  V.  Thompson,  200  U.  S.  206, 
26  Sup.  Ct.  161,  50  L.  ed.  441,  4  Ann. 
Gas.  1147;  Merchants'  Cotton-P.  &  S. 
Co.  V.  Insurance  Co.  of  No.  Am.,  151 
IT.  S.  368,  14  Sup.  Ct.  367,  38  L.  ed. 
195;  Louisville  &  N.  E.  Co.  v.  Wange- 
lin,  132  U.  S.  599,  10  Sup.  Ct.  203, 
33  L.  ed.  473;  Puckett  v.  Columbus 
Power  Co.,  248  Fed.  353;  Anderson  v. 
Western  Union  Tel.  Co.,  218  Fed.  78; 
West  Side  E.  Co.  v.  California  Pac.  E. 
Co.,  202  Fed.  331.  Ark. — Texarkana 
Tel.  Co.  V.  Bridges,  75  Ark.  116,  86 
S.  W.  841.  la. — Myers  v.  Chicago  & 
N.  W.  E.  Co.,  118  Iowa  312,  91  N.  W. 
1076.  Mass. — Munnss  v.  American  Agr. 
Chem.  Co.,  216  Mass.  423,  103  N.  E. 
859. 

Whether  jurisdictional  amount  in 
controversy  determined  as  of  time  of 


petition  for  removal,  see  supra,  1,  3, 
2,  a. 

[a]  The  CLuestlon  of  the  existence 
of  a  severable  controversy  is  to  be  de- 
termined by  the  averments  of  the 
plaintiff's  pleading  as  the  same  existed 
when  the  petition  for  removal  was  filed. 
Puekett  V.  Columbus  Power  Co.,  248 
Fed.  353,  355;  Deere,  Wells  &  Co.  v. 
Chicago,  M.  &  St.  P.  E.  Co.,  85  Fed. 
876,  881. 

48.  Anaconda  C.  M.  Co.  «.  Butte- 
Balaklava  Copper  Co.,  200  Fed.  808. 

Amendment  as  affecting  right  of  ro- 
moval,  see  supra,  I,  H. 

49.  Wilson  v.  Giberson,  124  Fed. 
701;  Day  v.  Oatis,  85  Miss.  128,  37 
So.  559. 

Complaint  Must  So  Show.  —  See 
VII,  B,  2,  c,  (II); 

Diversity  of  citizenship  as  ground  of 
removal,  see  infra,  V,  C. 

[a]  A  change  in  condition  by  de- 
fendTint  after  suit  brought  cannot  give 
a  right  of  removal.  Anaconda  Copper 
Mining  Co.  «.  Butte-Balaklava  C.  Co., 
200  Fed.  808. 

50.  Speckart  v.  German  Nat.  Bank, 
85  Fed.  12,  19. 

51.  Speckart  v.  German  Nat.  Bank, 
85  Fed.   12. 

52.  ■  Judicial  Code,  §28,  5  Fed.  St. 
Ann.  (2d  ed.),  p.  16;  1  U.  S.  Comp. 
St.,  1916,  §1010,  p.  841;  In  re  Moore, 
209  U.  S.  490,  500,  28  Sup.  Ct.  585, 
52  L.  ed.  904;  Kurtz  v.  Moffitt,  115 
U.  S.  487,  6  Sup.  Ct.  148,  29  L.  ed. 
458;   Bondurant  v.  Watson,  103  U.   S. 
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only  f^  which  means  a  proceeding  in  a  court  of  common  law  or  equity 
which  culminates  in  a  judgment  conclusively  determining  the  rights 
or  obligations  of  the  parties.^*  The  phrase  ' '  suits  at  common  law  and 
in  equity"  embraces  not  only  ordinary  actions  and  suits,°^  but  in- 


281,  26  L.  ed.  447;  Montgomery  v. 
Postal  Tel.  C.  Co.,  218  Fed.  471;  Mo- 
loney V.  American  Tob.  Co.,  72  Fed. 
801. 

[a]  History  of  Legislation.  —  The 
judiciary  act  of  1789  used  the  words 
"a  suit;"  the  act  of  1866,  "in  any 
suit;"  the  act  of  1867,  "a  suit;"  the 
act  of  1868,  "any  suit;"  the  act  of 
1875,  "any  suit  of  a  civil  nature,  at 
law  or  in  equity;"  the  statute  of  1887- 
88  is  the  same,  in  efEeet,  as  the  act 
of  1875;  the  nature  of  the  action  that 
can  be  removed  has  not  been  changed, 
and  in  that  respect  congress  has  not 
limited  the  removals,  as  distinguished 
from  former  statutes.  Kirby  v.  Chi- 
cago &  N.  W.  E.  Co.,  106  Fed.  551, 
556. 

[b]  "Suit  of  a  civil  nature"  means 
a  suit  for  the  remedy  of  a  private 
wrong.  Montgomery  v.  Postal  Tel.- 
Cable  Co.,  218  Fed.  471,  475. 

[cj  The  phrases  "law"  and  "com- 
mon law"  under  this  statute  are  one 
and  the  same,  and  were  defined  by 
Judge  Story  in  Parsons  v.  Bedford,  3 
Pet.  433,  7  L.  ed.  732,  as  being  used 
in  contradistinction  to  "equity"  and 
"admiralty,"  and  "maritime"  juris- 
diction. Kirby  v.  Chicago  &  N.  W. 
E.  Co.,  106  Fed.  551,  555. 

53.  See  the  statute,  and  Upshur  v. 
Eieh,  135  U.  S.  467,  10  Sup.  Ct.  651, 
34  L.  ed.  196;  Searl  v.  School  Dist. 
No.  2,  124  U.  S.  197,  8  Sup.  Ct.  460, 
31  L.  ed.  415;  Eosenbaum  v.  Bauer, 
120  U.  S.  450,  7  Sup.  Ct.  633,  30  L. 
ed.  743;  Barrow  v.  Hunton,  99  TJ.  S. 
80,  25  L.  ed,  407;  Des  Moines  W.  Co. 
V.  Des  Moines,  206  Fed.  657,  124  C.  C. 
A.  445;  Kaw  Valley  D.  iDist.  v. 
Metropolitan  W.  Co.,  186  Fed.  315,  108 
C.  C.  A.  393. 

[a]  Suit  Defined. — The  term  ' '  suit, ' ' 
said  Mr.  Chief  Justice  Marshall  in 
Weston  V.  City  Council,  2  Pet.  449, 
464,  7  L.  ed.  481,  "is  certainly  a  very 
comprehensive  one,  and  is  understood 
to  apply  to  any  proceeding  in  a  court 
of  justice  which  the  law  affords  him. 
The  modes  of  proceeding  may  be  vari- 
ous; but,  if  a  riglit  is  litigated  be- 
tween the  parties  in  a  court  of  justice, 
the  proceeding  by  which  the  decision 
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of  the  court  is  sought  is  a  suit. ' '  Drain- 
age Dist.  No.  19  V.  Chicago,  M.  &  St. 
P.  Ey.  Co.,  198  Fed.  253,  257.  See 
generally  the  titles  "Suits  and  Ac- 
tions;" "United  States  Courts." 

[b]  Judges  Acting  as  Condemnation 
Board. — Where  the  statute  provides  for 
the  appointment  on  application  to  the 
•supreme  court  of  three  judges  who  act 
as  a  court  of  condemnation,  which 
judges  determine  the  value  of  the 
property  sought  to  be  condemned,  a 
suit  is  not  pending  where-  the  judges 
have  merely  been  appointed  and  have 
organized  as  such.  Des  Moines  W.  Co. 
V.  Des  Moines,  206  Fed.  657,  124  C. 
C.  A.  445. 

[c]  Proceedings  Before  State  Board 
Relative  to  Appropriation  of  Water. — A 

proceeding  before  a  state  board  to  de- 
j  termine  the  relative  rights  of  parties 
as  appropriat.ors  to  waters  upon  a  cer- 
tain stream,  instituted  by  request  of 
!  one  or  more  of  the  users,  which  board 
has  no  right  to  adjudicate  upon  the 
rights  of  the  claimants  but  which  mere- 
ly presents  them  to  the  court  for  con- 
sideration, is  not  a  suit  or  action  up 
to  the  time  of  presentation  to  the 
court.  In  re  Silvies  Eiver,  199  Fed. 
495. 

[d]  Proceeding  before  board  of 
county  commissioners  for  damages  for 
.right    of   way   for   public   road   not   a 

suit  within  meaning  of  removal  acts. 
Fuller  V.  Colfax  Co.,  14  Fed.  177. 

54.  Weston  v.  Charleston,  2  Pet.  (U. 
S.)  449,  7  L.  ed.  481;  In  re  Stutsman 
County,  88  Fed.  337;  North  Carolina 
Corp.  Com.  v.  Southern  E.  Co.,  151  N. 
C.  447,  66  S.  E.  427. 

55.  Waha  Lewiston,  etc.  Co.  e.  Lew- 
iston-Sweetwater  I.  Co.,  158  Fed.  137. 

[a]     The  term    "suits    of    a    civil 
nature"    Is   less    comprehensive    than 
the  term  "cases"  in  the  constitution- 
al provision  defining  the  judicial  power 
I  of  the  United  States,  as  the  latter  may 
embrace    proceedings    not    usually    or 
!  strictly  termed  suits,  as  well  as  erim- 
j  inar  proceedings.     San  Mateo  v.  South- 
ern   Pac.    E.    Co.,    13   Fed.    145.      See 
I  generally    the    title    "United    States 
Courts." 
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eludes  all  the  proceedings  carried  on  in  the  ordinary  law  and  equity 
courts  as  distinguished  from  proceedings  in  military,  admiralty  and 
ecclesiastical  courts.'"  It  includes  all  cases  involving  legal  rights, 
though  given  by  statute."  Modes  of  a  proceeding  may  vary,  but 
as  it  affects  the  right  of  removal  any  civil  proceeding  in  a  state 
tribunal  in  which  a  judgment  or  decree  is  sought  as  to  the  rights 
of  the  parties  and  presented  by  the  pleadings  for  judicial  de- 
termination is  an  action  or  suit  within  the  meaning  of  the  statute, 
regardless  of  the  forum  or  tribunal  before  which  the  matter  is 
pending.** 

B.  Must  Be  Actual  Controversy.  —  Before  the  right  of  removal 
may  be  exercised,  an  actual  controversy  must  exist,°°  though  it  will 
be  assumed  from  the  fact  that  the  suit  was  commenced  that  such 
a  controversy  exists,  where  nothing  to  the  contrary  appears.""  A 
controversy  is  involved  in  the  sense  of  the  statute  whenever  any 
property  or  claim  of  the  parties  capable  of  pecuniary  estimation  is 
the  subject  of  litigation,  and  is  presented  by  the  pleadings  for 
judicial  determination."^  Accordingly,  if  the  defendant  is  in  de- 
fault,"^ or  if  the  defendant  has  stipulated  to  the  correctness  of  the 


56.  XT.  S.— Parsons  v.  Bedford,  3  Pet. 
433,  7  L.  ed.  732;  In  r-e  Silvies  Eiver, 
199  Fed.  495,  501;  Waha-Lewiston  L. 
&  W.  Co.  V.  Lewiston-Sweetwater  I.  Co., 
158  Fed.  137.  N.  J.— National  Docks 
&  N.  J.  J.  C.  Ey.  Co.  V.  Pennsylvania 
B.  Co.,  52  N.  J.  Eq.  58,  28  Atl.  71. 
N.  C— Springer  v.  Sheets,  115  N.  C. 
370,  20  S.  E.  469. 

57.  Kirby  v.  Chicago  &  N.  W.  E. 
Co.,  106  Fed.  551;  Brisenden  V.  Cham- 
berlain, 53  Fed.  307. 

[a]  "It  is  a  very  comprehensive 
term,  and  is  understood  to  apply  to  any 
proceedings  in  a  court  of  justice  by 
which  an  individual  pursues  a  remedy 
which  the  law  affords."  In  re  Silvies 
Eiver,  199  Fed.  495,  501.  See  Cohens 
V.  Virginia,  6  Wheat.  (U.  S.)  264,  5 
L.  ed.  257;  Sewing  Mach.  Co.'s  Cases, 
18  Wall.  (U.  S.)  553,  21  L.  ed.  914. 

[b]  The  Statute  Does  Not  Mean 
Such  a  Suit  as  Existed  at  Common 
Law. — The  expression  is  used  as  dis- 
tinguished from  a  criminal  action,  or 
from  an  action  to  enforce  a  regulation 
arising  under  the  police  power  of  the 
state,  or  an  action  to  recover  a  pen- 
alty. At  common  law  there  was  no 
cause  of  action  for  the  wrongful 
killing  of  a  human  being.  But  no  one 
today  will  claim  that  such  a  case  can- 
not be  removed  when  a  nonresident 
citizen  is  defendant,  and  the  amount 
involved  is  of  the  requisite  sum.  Kirby 
V.  Chicago  &  N.  W.  E.  Co.,  106  Fed. 
551,  555. 


58.  Madisonville  Tr.  Co.  v.  St.  Ber- 
nard Min.  Co.,  196  U.  S.  239,  25  Sup. 
Ct.  251,  49  L.  ed.  462;  Gaines  v. 
Fuentes,  92  TJ.  S.  10,  23  L.  ed.  524; 
Weston  1).  City  Council  of  Charleston, 
2  Pet.  449,  464,  7  L.  ed.  481;  In  re 
Silvies  Eiver,  199  Fed.  495,  501; 
Drainage  Dist.  No,  19  v.  Chicago,  M. 
&   St.   P.   Ey.   Co.,   198   Fed.   253,   260. 

59.  Keith  v.  Levi,  1  McCrary  343, 
2  Fed.  743;  Flynn  v.  Des  Moines  & 
St.  L.  Ey.  Co.,  63  Iowa  490,  19  N.  W. 
312. 

60.  Memphis  Sav.  Bank  v.  Houeh- 
ens,  115  Fed.  96,  52  C.  C.  A.  176; 
Egan  V.  Chicago,  M.  &  St.  P.  E.  Co., 

53  Fed.  675. 

61.  Gaines  v.  Fuentes,  92  U.  S.  10, 
23  L.  ed.  524;  Waha-Lewiston  L.  & 
W.  Co.  v.  Lewiston-Sweetwater  I.  Co., 
158  Fed.  137.  See  Searl  v.  School  Dis- 
trict No.  2,  124  U.  S.  197,  8  Sup.  Ct. 
460,  31  L.  ed.  415. 

[a]  Where  defendants  have  not  an- 
swered or  demurred  to  the  petition  for 
removal,  and  it  is  not  shown  that  there 
is  a  defense,  there  is  no  such  contro- 
versy as  to  warrant  a  removal.  Flynn 
V.  Des  Moines  &  St.  L.  E.  Co.,  63  Iowa 
490,   19  N.   W.   312;   Hosier  v.   Booge, 

54  Iowa  251,  6  N.  W.  301;  Stanbrough 
V.  Griffin,  52  Iowa  112,  2  N.  W.  1011. 

62.  Berrian  v.  Chetwood,  9  Fed. 
678. 

fa]  Default  Conditionally  Set  Aside 
— Order  Not  Complied  With. — Where  a 
default  judgment  is  opened  by  the  state 
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claim,^^  there  is  no  removable  controversy  as  to  such  defendant, 
though  the  entry  of  a  default  as  to  one  or  some  of  many  defendants 
does  not  preclude  a  removal  by  the  other  defendants  whose  defaults 
have  not  been  entered."*  But  since  the  right  of  removal  on  the 
ground  of  a  federal  question  involved  must  be  tested  solely  by  the 
ease  made  by  the  complaint,  it  can  make  no.  difference  that  the  resi- 
dent defendant  has  not  been  served  with  summons,  and  has  not  ap- 
peared.''^ 

C.  Necessity  for  Suit  Pending.""  —  A  suit  must  be  actually  pend- 
ing in  a  state  court  before  it  can  be  removed;"'  so  that  where  plain- 
tiff dismisses  his  action  there  can  be  no  removal."^  But  the  removal 
of  a  suit  to  the  federal  court  does  not  admit  that  it  was  rightfully 


court  upon  condition  that  no  dilatory 
or  technical  plea  is  interposed  and  re- 
quiring defendant  to  plead  within  a 
certain  time,  which  he  never  does,  but 
files  a  petition  for  removal  and  bond 
within  such  time,  the  cause  is  not 
removed,  as  the  judgment  still  sub- 
sisted. Friese  v.  Homeopathic  M.  L. 
Ins.  Co.,  107  P.a.-134. 

63.  Keith  v.  Levi,  1  McCrary  343, 
2  Fed.  743. 

64.  Wilson  v.  Oswego,  151  U.  S.  56, 
14  Sup.  Ct.  259,  38  L.  ed.  70;  Brooks 
V.  Clark,  119  TJ.  S.  502,  7  Sup.  Ct. 
301,  30  L.  ed.  482;  Putnam  v.  Ingra- 
ham,  114  U.  S.  57,  5  Sup.  Ct.  746,  29 
L..  ed.  65;  Hax  v.  Caspar,  31  Fed. 
499;  Faison  v.  Hardy,  114  N.  C.  429, 
19  S.  E.  701;  Douglas  v.  Eichmond  & 
T).  E.  Co.,  106  N.  C.  65,  10  S.  B. 
1048. 

■  65.  Ames  v.  Chicago  S.  P.  &  C.  E. 
Co.,  39  Fed.  881;  Patchin  v.  Hunter, 
38  Fed.  51. 

66.  What  constitutes  a  suit,  see 
supra,  II,  A. 

67.  Cain  v.  Commercial  Pub.  Co.,  232 
U.  S.  124,  131,  34  Sup.  Ct.  284,  58  L. 
ed.  534;  Goldey  v.  Morning  News,  156 
TJ.  S.  518,  15  Sup.  Ct.  559,  39  L.  ed. 
517;  In  re  Bensel,  206  Fed.  369,  124 
C.  C.  A.  251;  Crowley  v.  Southern  E. 
Co.,  139  Fed.  851. 

[a]  "The  existence  of  a  'suit'  in 
a  state  court  is  an  indispensable  ele- 
ment of  the  jurisdiction,  and  when  that 
is  wanting  there  is  no  jurisdiction  in 
the  federal  court  over  any  proceeding 
removed  from  a  tribunal  which  ia  not 
a  court.  Upshur  v.  Eieh,  135  V.  is. 
467,  10  Sup.  Ct.  651,  34  L.  ed.  196." 
Crowley  v.  Southern  Ey.  Co.,  139  Fed. 
8.51. 

[b]  The    particular    words     "s.uit 
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brought,"  should  be  so  construed  as  to 
give  them  the  full  effect  intended  by 
the  federal  statute;  i.  e.,  the  right  of 
a  defendant  possessing  the  requisite 
qualification  to  remove  into  the  federal 
court  a  proceeding  instituted  against 
him  in  a  state  court.  Whatever  the 
form  of  proeeeding  to  bring  a  de- 
fendant into  court,  a  suit  is  brought 
when  such  defendant  is  subjected  to 
judicial  orders.  English  v.  Supreme 
Conclave,   I.   O.    of   H.,   235   Fed.   630. 

[c]  A  suit  is  pending  in  chancery 
so  as  to  make  it  subject  to  removal, 
notwithstanding  no  subpoena  or  sum- 
mons is  issued,  where  a  temporary  re- 
straining order  or  order  to  show  cause 
was  served.  English  v.  Supreme  Con- 
clave, I.  O.  of  H.,  235  Fed.  630. 

[d]  Where  the  act  creating  a  state 
court  is  invalid,  suit  brought  therein 
is  not  a  "pending"  suit  within  mean- 
ing of  removal  act.  Crowley  v.  South- 
ern E.  Co.,  139  Fed.  851. 

[e]  While  the  filing  of  a  bill  in  the 
state  court  may  not  be  the  commence- 
ment of  a  suit,  so  as  to  bring  it  within 
the  meaning  of  "pending"  in  a  state 
statute,  authorizing  the  transfer  of  a 
cause  from  one  state  court  to  another, 
the  filing  of  an  injunction  bill  in  a 
state  court,  followed  by  an  ad  interim 
stay,  pending  the  hearing  of  a  rule  to 
show  cause  why  a  preliminary  injunc- 
tion should  not  issue  in  said  cause,  w 
a,  suit  within  the  meaning  of  the  fed- 
eral statute  in  question.  English  v. 
Supreme  Conclave,  I.  O.  of  H.,  235 
Fed.   630. 

What  constitutes  commencement  of 
suit  generally,  see  the  title  "Suits  and 
Actions." 

68.  New  England  M.  8.  Co.  «. 
Aughe,  12  Neb.  504,  11  N.  W.  753, 
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pending  in  the  state  court.^^  Neither  the  name  by  which  the  pend- 
ing action  is  designated,"  nor  the  method  or  procedure  by  which 
it  is  brought  or  instituted  in  the  state  court,"  affects  '  the  right 
of  removal  if  the  jurisdictional  prerequisites  otherwise  exist. 

D.  Must  Be  Bbfoee  Court.  —  There  can  be  no  removal  from  a 
tribunal  supposed  to  be  a  court,  but  having  no  legal  existence  as 
such  ■,''^  but  a  state  court  is  nOne  the  less  a  court  from  which  a  re- 
moval may  be  had  notwithstanding  a  statute  reduces  the  number  of 
jurors  and  dispenses  with  the  feature  of  unanimity."  A  tribunal 
which  constitutes  a  part  of  the  judicial  establishment  of  a  state,  as 
ordained  by  its  constitution,  although  charged  with  some  duties  of 
an  administrative  character,  is  a  judicial  tribunal  and  a  court  of 
record,  within  the  removal  act.''* 

E.  Kemovability  op  Particular  Proceedings.'^  —  1.  Criminal 
Cases  and  Actions  for  Penalties.  —  Criminal  cases  are  not  removable 
under  the  general  provision  for  removal,  as  it  in  terms  applies  to 
suits  of  a  civil  nature  only,^^  though  special  provision  is  made  for 
the  removal  of  criminal  cases  where  the  equal  civil  rights  of  citizens 
cannot  be  enforced  in  the  state  courts,^'  or  there  is  a  defense  arising 


69.  Cain  v.  CommereiaJ  Pub.  Co., 
232  U.  S.  124,  34  Sup.  Ct.  284,  58  L. 
ed.  534;  Goldey  v.  Morning  News,  156 
tr.  S.  518,  15  Sup.  Ct.  559,  39  L.  ed. 
517. 

70.  See  infra,  this  note. 

[a]  Name  by  Which  Action  Desig- 
nated Immaterial. — Though  suits  for 
equitable  relief  are  not  designated  suits 
in  equity  in  a  state,  they  s^re  none 
the  less  essentially  such  suits;  and  if 
by  the  law  obtaining  in  the  state,  cus- 
tomary or  statutory,  they  can  be  main- 
tained in  a  state  court,  whatever  desig- 
nation that  court  may  bear,  they  may 
be  maintained  by  original  process  in 
a  federal  court,  where  the  parties  are, 
on  the  one  side,  citizens  of  that  state, 
and  on  the  other,  citizens  of  other 
states.  Gaines  v.  Fuentes,  92  U.  S. 
10,  20,  23  L.  ed.  524,  1  Abb.  N.  C. 
25,  note. 

71.  In  re  Jarnecke  Ditch,  69  Fed. 
161,  163;  Myers  v.  Chieajro  &  N.  W. 
Ey.  Co.,  118  Iowa  312,  321,  91  N.  W. 
1076. 

72.  Upshur  v.  Eieh,  135  TJ.  S.  467, 
10  Sup.  Ct.  651,  34  L.  ed.  196;  Del- 
aware V.  Diebold  S.  &  L.  Co.,  133 
U.  S.  473,  10  SuT).  Ct.  399,  33  L.  ed. 
674;  Crowlev  v.  Southern  Ey.  Co.,  139 
Fed.  851;  North  Carolina  Corp.  Com. 
V.  Southern  R.  Co.,  151  N.  C.  447,  66 
S.  E.  427. 

Froai  what  court  removable,  see 
infra,  rv,  A. 


73.  Gibson  v.  Bellingham  &  N.  Ey. 
Co.,  213  Fed.  488. 

74.  Drainage  Dist.  No.  19  v.  Chicago, 
M.  &  St.  P.  Ey.  Co.,  198  Fed.  253, 
260. 

75.  Cases  ailsing  under  Federal  Em- 
ployers' Liability  Act,  see  infra,  V,  B, 
1,  c,   (IV). 

76.  See  the  statute,  and  Virginia  v. 
Paul,  148  U.  S.  107,  13  Sup.  Ct.  536, 
37  L.  ed.  386;  Chicago,  B.  &  Q.  E. 
Co.  V.  Iowa,  145  U.  S.  631,  12  Sup. 
Ct.  978,  36  L.  ed.  856;  Montgomery 
V.  Postal  Tel.  C.  Co.,  218  Fed.  471;  State 
V.  Chicago,  B.  &  Q.  E.  Co.,  37  Fed. 
497,  3  L.  E.  A.  554;  New  Hampshire 
V.  Grand  Tr.  Ky.,  3  Fed.  887. 

[a]  "The  test  whether  a  suit  at 
law  or  in  equity  is  a  suit  of  a  civil 
nature,  or  of  a  criminal  nature,  is  the 
nature  of  the  right  asserted  and  at 
issue.  Ames  v.  Kansas,  111  U.  S.  460, 
4  Sup.  Ct.  437,  28  L.  ed.  482.  See 
also  Boyd  v.  United  States,  llfl  U.  S. 
616,  6  Sup.  Ct.  524,  29  L.  ed.  746; 
Coffey  V.  United  States,  116  U.  S.  436, 
6  Sup.  Ct.  437,  29  L.  ed.  684.  It  ia 
not  the  form,  but  the  nature,  of  the 
action  that  determines  the  question  of 
removal."  Montgomery  v.  Postal  Tel.- 
Cable  Co.,  218  Fed.  471,  475,  quoting 
Texas  v.  Day  Land  &  C.  Co.,  41  Fed. 
228. 

77.  Strauder  *.  West  Virginia,  lOO 
U.   S.   303,   25   L.   ed.   664;   People   of 
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under  the  United  States  revenue  laws.''* 

Actions  to  enforce  penalties  imposed  by  a  statute,    though    civil    in 
form,  are  criminal  in  nature,  and  are  not  removable'^  to  the  federal 


State  of  New  York  v.  Bennett,  113  Fed. 
515. 

[a]  Such  Statutory  Provisions  Are 
Constitutional. — Tennessee  v.  Davis,  100 
V.  S.  257,  25  L.  ed.  648;  Findley  v. 
Satterfield,  3  Woods  504,  9  Fed.  Cas. 
No.  4,792;  State  v.  Hoskins,  77  N.  C. 
530.  That  removal  statutes  are  con- 
stitutional, see  also  supra,  I,  A. 

[b]  Time  for  Filing  Petition. — The 
petition  to  remove  upon  this  ground 
must  be'  filed  prior  to  trial  or  nnax 
hearing  (Ex  parte  Eeynolds,  3  Hughes 
659,  20  Fed.  Cas.  No.  11,720),  after 
verdict  it  is  too  late.  Bush  v.  Com., 
80  Ky.  244.  Time  for  filing  generally, 
see  infra,  VI. 

78.    Davis  v.  So.  Carolina,  107  U.  S. 

597,  2  Sup.  Ct.  636,  27  L.  ed.  574; 
Brainard  v.  Hubbard,  12  Wall.  (IT.  S.) 
1,  20  L.  ed.  272;  Com.  v.  De  Hart,  119 
Fed.  626;  Carico  v.  Wilmore,  51  Fed. 
196. 

[a]  "When  any  civil  suit  or  crim- 
inal prosecution  is  commenced  in  any 
court  of  a  state  against  any  officer  ap- 
pointed under  or  acting  by  authority 
of  any  revenue  law  of  the  United 
States  now  or  hereafter  enacted,  or 
against  any  person  acting  under  or  by 
authority  of  any  such  officer,  on  ac- 
count of  any  act  done  under  color  of 
his  office,  or  of  any  such  law  or  on  ac- 
count of  any  right,  title  or  authority 
claimed  by  su'ch  officer  or  other  per- 
son under  any  such  law  .  .  .  the  said 
■suit  or  prosecution  may  at  any  time 
before  the  trial  or  final  hearing  there- 
of be  removed  for  trial  into  the  cir- 
cuit court."  Ward  v.  Congress  Const. 
Co.,  99  Fed.  598,  604,  39  C.  C.  A. 
669. 

[b]  Enjoining  Post  Office  Addition. 
A  suit  in  a  state  court  against  a  cor- 
poration to  enjoin  the  building  of  an 
addition  to  a  post  office  under  contract 
with  the  secretary  of  the  treasury  is 
removable  into  the  circuit  court  of  the 
United  States,  under  this  provision. 
Ward  1!.  Congress  Const.  Co.,  99  Fed. 

598,  39  C.  C.  A.  669. 

[c]  Revenue  Officer  Refusing  Sher- 
iff Permission  To  Enter  Bonded  Ware- 
house.— In  McCullough  v.  Large,  20  Fed. 
309,  it  was  held  that  a  rule  upon  a 
United    States    internal     revenue     col- 
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lector,  granted  by  a  state  court  upon 
the  petition  of  the  sheriff,  to  show 
cause  why  an  attachment  should  not 
issue  against  him  for  contempt  of  the 
process  of  the  court,  in  refusing  to  per- 
mit the  sheriff  to  enter  a  bonded  ware- 
house and  seize  in  execution  whiskies 
held  therein  for  internal  revenue  tax, 
was  a  civil  suit  removable  into  the 
United  States  circuit  court  under  sec- 
tion 643  of  the  revised  statutes. 

79.  Chicago,  B.  &  Q.  E.  Co.  v.  Iowa, 
145  U.  S.  631,  12  Sup.  Ct.  978,  36  L. 
ed.  856;  Montgomery  v.  Postal  Tel.- 
Cable  Co.,  218  Fed.  471,  475;  Gruetter 
V.  Cumberland  Tel.  &  Tel.  Co.,  181  Fed. 
248,  253;  State  of  Arkansas  v.  St. 
Louis  &-  S.  F.  E.  Co.,  173  Fed.  572; 
Stockton  V.  Oregon  Short  Line  E.  Co., 
170  Fed.  627;  Perkins  v.  Boston  &  A. 
E.  Co.,  90  Fed.  321;  State  of  Indiana 
V.  Allegheny  Oil  Co.,  85  Fed.  870;  Ly- 
man V.  Boston  &  A.  E.  Co.,  70  Fed. 
409;  Texas  v.  Day  Laud  &  C.  Co.,  41; 
Fed.  228;  Southern  Ey.  Co.  v.  State 
(Ind.  App.),  72  N.  E.  174. 

[a]  Statutory  Designation  Immate- 
rial.— That  the  state  statute  denomi- 
nates it  a  civil  action  is  immaterial. 
Indiana  v.  Allegheny  Oil  Co.,  85  Fed. 
870. 

[b]  Illustrations.  —  The  following 
have  been  held  non-removable  as  being 
for  the  collection  of  a  penalty:  (1) 
A  suit  for  the  recovery  of  money  paid 
for  intoxicating  liquor  sold  in  viola- 
tion of  a  state  statute  not  provided  as 
compensation  for  any  loss  or  detriment 
to  a  buyer  or  as  damages  for  any  pri- 
vate wrong,  but  solely  as  a  punishment 
for  a  violation  of  the  public  law  in 
reference  to  the  sale  of  intoxicating 
liquors  (Hamilton  v.  Sehlitz  Brew.  Co., 
100  Fed.  675);  (2)  a  'suit  to  recover 
a  penalty  against  a  master  of  a  steam- 
boat taking  on  a  slave  (Gordan  v. 
Longest,  16  Pet.  97,  10  L.  ed.  900); 
(3)  an  information  in  equity  in  the 
name  of  the  attorney  general  to  re- 
strain the  doing  of  business  in  a  state 
for  violation  of  statute  (punishing  trust 
combinations).  Moloney  v.  American 
Tob.  Co.,  72  Fed.  801. 

fcT  A  suit  by  a  city  to  restrain  a 
public  service  corporation  from  doing 
an  intra-state  Business  without  paying 
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court,  especially  where  the  fine  or  penalty  goes  to  the  state  ;^''  but 
where  the  statute  does  not  create  any  criminal  offense  or  provide  for 
any  criminal  prosecution  or  for  the  recovery  by  the  state  of  any 
fine  or  penalty  for  any  public  wrong,  but  merely  provides  a  money 
penalty  for  a  private  wrong,  recoverable  by  the  aggrieved  party  for 
his  own  benefit,  a  suit  brought  to  recover  such  penalty  is  in  its 
essence  one  of  a  civil  nature,  even  though  the  penalty  imposed  by  the 
statute  amounts  to  punitive  damages,  and  is  hence  removable  to  a 
federal  court.*^ 


a  license  tax  is  not  removable,  it  be- 
ing a  means  adopted  to  enforce  a 
penal  ordinance.  Montgomery  v.  Postal 
Tel.-Cable  Co.,  218  Fed.  471. 

[d]  Grazing  Cattle  on  Public  Land. 
In  State  v.  Day  Land  &  Cattle  Co., 
41  Fed.  228,  while  it  was  held  that 
under  a  state  statute  making  it  un- 
lawful to  graze  cattle  on  public  lands 
unless  laased  from  proper  authority, 
and  providing  that  a  violation  of  the 
act  should'  be  a  misdemeanor  punish- 
able by  fine,  a  suit  brought  by  the 
■state  to  recover  such  fine  was  one  to 
enforce  the  criminal  law  of  the  state, 
which  was  not  removable  to  the  fed- 
eral court,  it  was  alst?  said  that  it 
seemed  that  a  suit  brought  by  the 
state  under  another  section  of  the  same 
act  providing  that  the  owner  of  the 
cattle  should  be  liable  to  the  state  in 
a  fixed  sum  per  year  for  each  six 
hundred  and  forty  acres  used,  contrary 
to  the  act,  to  be  recovered  in  a  civil 
action,  "was  by  the  law  and  in  fact 
a  suit  of  a  civil  nature,  to-wit,  a  suit 
for  trespass,  in  which  the  damages 
were  liquidated  by  the  statute,"  and 
hence  removable. 

[e]  Fines  for  Death  by  Wrongful 
Act. — In  both  State  v.  Grand  Trunk 
Ey.,  3  Fed.  887,  and  Lyman  v.  Bos- 
ton &  A.  E.  Co.,  70  Fed.  409,  the  suits 
which  were  held  to  be  not  removable 
to  the  federal  courts,  were  brought 
under  indictments  in  the  state 
courts,  under  statutes  providing 
for  fines  against  railway  com- 
panies causing  the  death  of  persons 
by  negligence,  which  should  go  to  the 
family  of  the  deceased.  In  the  first  of 
these  cases  the  state  court  had  pre- 
viously held  that  a  proceeding,  under 
the  statute  was  a  criminal  proceeding 
for  an  infraction  of  the  law  of  the 
state,  which  construction  was  followed 
bv  the  federal  court;  a^irl  in  the  sec- 
ond the  statute  sneeififtally  provided 
that  the  suit  gbouW.  be  prosecuted  by 

49 


indictment,  and  both  the  decisions  of 
the  state  court  that  actions  under 
the  statute  were  for  a  penalty  and 
the  nature  of  the  prescribed  procedure 
were  among  the  grounds  upon  which 
the  court  concluded  that  the  suit  was 
an  action  to  recover  a  penalty  under 
a  state  law,  to  be  exacted  partly,  if 
not  exclusively,  as  an  act  of  public  law 
and  in  defense  of  the  public  justice  of 
the  'State,  and  hence  not  removable. 

80.  State  of  Indiana  v.  Allegheny 
Oil  Co.,  85  Fed.  870;  Ferguson  «.  Boss, 
38  Fed.  161,  3  L.  E.  A.  322;  State  v. 
Chicago,  B.  &  Q.  E.  Co.,  37  Fed.  497, 
3  L.  E.  A.  554. 

[a]  lUustrations.-^(l)  Suits  to  re- 
cover on  a  recognizance  or  bail  bond 
for  good  behavior  (Eespublica  v.  Cob- 
bet,  3  Ball.  [Pa.]  467,  1  L.  ed.  683), 
or  (2)  by  state's  attorney  to  enjoin 
violation  of  anti-trust  law  (Moloney  v. 
American  Tob.  Co.,  72  Fed.  801),  or 
(3)  to  recover  a  specified  sum  of 
money  for  violation  of  certain  'section 
of  statute  by  corporation  (State  v.  St. 
Louis  &  S.  F.  E.  Co.,  173  Fed.  572), 
are  not  removable. 

81.  Gruetter  v.  Cumberland  Tel.  & 
Tel.  Co.,  181  Fed.  248,  251;  Hargroves 
V.  Eedd,  43  Ga.  142. 

I  [a]  Designation  of  Eecovery  as  Fine 
'  Immaterial. — When  the  money  to  be 
I  recovered  in  the  action,  though  denom- 
'  inated  a  "fine,"  "penalty,"  or  "for- 
i  feiture,"  is  really  for  the  benefit  of  a 
j  private  party  who  has  suffered  loss  or 
I  detriment,  the  action  is  civil  and  not 
'  penal,  and  is  removable.  Gruetter  v. 
:  Cumberland  Tel.  &  Tel.  Co.,  181  Fed. 
'  248,  253. 

[b]  When  Suits  To  Enforce  Pen- 
alties Penal. — In  determining  whether 
a  suit  to  enforce  a  penalty  provided 
by  a  state  statute  is  one  "of  a  civil 
nature,"  which  is  removable,  the  ques- 
tion is  not  whether  the  state  statute 
is  to  be  considered  as  remedial  or 
penal  for  the  purpose  of  the  applied' 
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2.  Suits  by  State  or  Subdivision  Thereof.  —  It  is  no  objection 
to  the  removal  of  a  cause  to  the  federal  court,  that  one  of  the  parties, 
a  state,  is  proceeding  therein  in  its  sovereign  or  governmental 
capacity,  provided  the  federal  court  would  otherwise  have  juris- 
diction thereof. ^^  Proceedings  by  the  state  for  the  enforcement  of 
its  laws,^^  such  as  a  suit  by  the  state  railroad  commission  against 
a  corporation  to-  compel  obedience  to  its  regulations,^^  or  a  suit  to 
collect  state  taxes,^^  or  by  a  city  to  compel  a  railroad  to  lower  its 
grade,*°  is  not  removable  as  the  suit  could  not  be  originally  brought 
in  the  federal  court.  ^' 

3.  Executive  or  Administrative  Proceedings.  —  A  proceeding,  not 
in  a  court  of  justice,  but  carried  on  before  executive  or  administrative 
officers  in  the  exercise  of  such  functions,^'  as  before  a  board  of  county 
commissioners  or  supervisors,*"  or  before  a  state  corporation  com- 
mission,®" cannot  be  regarded  as  a  suit  or  action  within  the  removal 


tion  of  the  rule  of  'strict  construction, 
but  whether  the  action  brought  to  en- 
force the  penalty  provided  by  the  stat- 
ute is  essentially  civil  in  its  nature, 
as  distinct  from  one  which  is  crim- 
inal, or  quasi  criminal,  in  its  nature. 
Gruetter  v.  Cumberland  Tel.  &  Tel.  Co., 
181  Fed.  248,  251.  Statute  requiring 
telephone  companies  to  furnish  iudis- 
criminate  service  under  penalty  recov- 
erable in  civil  action  by  person  dis- 
criminated against  is  removable. 

82.  State  ex  rel.  Attorney-General  v. 
Frost,  113  Wis.  623,  88  N.  W.  912,  89 
N.  W.  ,915,  a  proceeding  by  the  state 
in  its  sovereign  capacity,  on  informa- 
tion of  the  attorney-general  filed  in 
the  supreme  court,  to  restrain  a  re- 
ceiver, acting'  under  an  order  from  the 
federal  court,  from  dismantling  and 
destroying  a  railroad,  a  public  high- 
way of  the  state,  is  "of  a  civil  na- 
ture," within  the  meaning  of  the  re- 
moval statute. 

83.  Dey  v.  Chicago,  M.  &  St.  P.  Ey. 
Co.,   45   Fed.   82. 

84.  Dey  v.  Chicago,  M.  &  St.  P.  Ey. 
Co.,   45   Fed.   82. 

85.  Kentucky  v.  Chicago,  I.  &  L.  E. 
Co.,  123  Fed.  457. 

86.  State  ex  rel.  Columbus  v.  Colum- 
bus &  X.  E.  Co.,  48  Fed.  626. 

87.  Eight  of  removal  as  dependent 
upon  original  jurisdiction  of  federal 
couit,  see  supra,  I,  I. 

88.  Upshur  v.  Eich,  135  U.  8.  467, 
477,  10  Sup.  Ct.  651,  34  L.  ed.  196; 
Delaware  County  Comrs.  v.  Diebold  S. 
&  L.  Co.,  133  XJ.  S.  473,  33  L.  ed. 
674;  Eemoval  Cases,  115  TJ.  S.  1,  19,  5 
Sup.  Ct.  1113,  29  L.  ed.  319;  Kaw 
Valley  Drainage  Dist.  v.  Metropolitan 
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Water  Co.,  186  Fed.  315,  320,  108  C.  C. 
A.  393;  Hartford  &  C.  W.  E.  Co.  v. 
Montague,  94  Fed.  227. 

Must  Be  Suit  Before  Court. — See 
sv/pra,  II,  D. 

[a]  Determining  Water  Bights. — ^A 
proceeding  before  a  state  board  of  con- 
trol for  the  adjudication  and  determina- 
tion of  rights  to  the  use  of  waters 
within  the  state,  instituted  and  con- 
ducted as  provided  in  the  statute  is 
in  effect  a  proceeding  on  behalf  of 
the  state  through  an  administrative  or 
executive  board  to  have  judicially  set- 
tled the  rights  of  various  claimants  to 
use  the  waters  of  a  stream  or  source 
of  supply,  and  is  not  removable.  In  re 
Silvies  Eiver,  199  Fed.  495,  503. 

89.  Upshur  r.  Eich,  135  U.  S.  467, 
10  Sup.  Ct.  651,  34  L.  ed.  196;  Del- 
aware County  Comrs.  v.  Diebold  S. 
&  L.  Co.,  133  U.  S.  473,  10  Sup.  Ct. 
399,  33  L.  ed.  674;  Fuller  v.  Colfax 
Co.,  14  Fed.  177;  Gurnee  v.  Brunswick, 
1  Hughes  270,  11  Fed.  Cas.   No.  5,872. 

90.  New  York,  N.  H.  &  H.  E.  Co. 
V.  Cockcroft,  46  Fed.  881  (to  obtain, 
consent  for  condemnation  of  land) ; 
North  Carolina  Corp.  Com.  v.  Southern 
E.  Co.,  151  N.  C.  447,  66  S.  E.  427, 
to  compel  giving  of  better  station 
facilities. 

[a]  The  mere  fact  that  proceedings 
before  a  railroad  commission  are  re- 
viewable by  the  state  court  does  not 
permit  the  removal  upon  such  appeal. 
The  subject  matter  of  the  controversy 
remains  a  mere  regulation  under  the 
police  power  of  the  state,  which  cannot 
be  the  subject  of  a  suit,  and  the  state 
courts  in  such  case  do  not  exercise 
strictly   judicial   functions,   but    those 
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act.  Nor  can  an  appeal  as  to  the  valuation  of  property  for  assess- 
ment purposes,  made  to  a  board  of  assessors  or  commissioners  without 
judicial  powers,  merely  having  authority  to  decide  questions  of 
quantity,  proportion  or  value  be  considered  a  suit  within  the  removal 
statutes,®^  though  such  an  appeal  may  become  a  suit,  if  made  to  a 
court  or  tribunal  having  power  to  determine  questions  of  law  and 
fact,  either  with  or  without  a  jury,  and  there  are  parties  litigant  to 
contest  the  ease  on  the  one  side  and  the  other,'^  although  such  pro- 
ceeding could  not  have  been  originally  instituted  in  the  federal 
court.®^  An  assessment  proceeding  for  municipal  improvements, 
being  an  exercise  of  the  taxing  power  and  an  administrative  act,  does 
not  constitute  a  "suit,"  within  the  provisions  for  removal  of  suits 
to  federal  courts,  though  they  are  conducted  under  judicial  forms 
by  a  court  of  general  judicial  powers;"*  but  where  such  proceeding 
also  partakes  of  the  nature  of  an  eminent  domain  proceeding  in  a 
court,  it  may  be  removable.®* 

4.     Probate  proceedings,  being  neither  suits  in  equity  or  at  law, 
are  not  removable.®^    Upon  this  principle  a  proceeding  to  probate  a 


■which  are  legislative  in  character. 
North  Carolina  Corporation  Com.  v. 
Southern  E.  Co.,  151  N.  C.  447,  453,  66 
S.  E.  427. 

91.  Upshur  V.  Eich,  135  U.  S.  467, 
10  Sup.  Ct.  651,  34  L.  ed.  196. 

92.  Upshur  v.  Kich,  135  U.  S.  467, 
477,  10  Sup.  Ct.  651,  34  L.  ed.  196 
Mississippi  &  Rum  River  B.  Co.  v 
Patterson,  98  U.  S.  403,  25  L.  ed.  206 
In  re  Silvies  River,  199  Fed.  495,  501 
Waha-Lewistou  L.  &  W.  Co.  v.  Lewis 
ton-Sweetwater  I.  Co.,  158  Fed.  137 
Myers  v.  Chicago  &  N.  W.  By.  Co., 
118  Iowa  312,  91  N.   W.  1076. 

[a]  Nor  does  the  fact  that  the  law 
of  the  state  requires  the  questions  of 
law  and  fact  involved  in  the  ease  to 
be  brought  into  a  court  of  the  state 
by  appeal,  instead  of  by  summons  or 
other  process,  affect  the  defendant's 
right  of  removal.  Terre  Haute  v.  Evans- 
ville  &  T.  H.  E.  Co.,  106  Fed.  545, 
548. 

93.  Myers  v.  Chicago  &  N.  W.  By. 
Co.,  118  Iowa  312,  91  N.  W.  1076, 
notwithstanding  the  proceeding  under 
the  North  Dakota  statute  for  the  col- 
lection of  taxes  is  of  such  a  character, 
owing  to  its  procedure,  that  it  could 
not  be  commenced  in  the  federal  courts, 
the  controversy  which  has  been  re- 
moved by  the  petitirners  presents  every 
element  mentioned  in  the  first  section 
of  the  .iudiciarv  act  as  essential  to 
original  jurisdiction,  and  n'uriscRction 
on,  removal  is  therefore  complete. 

Kigbt  of  removal  as  dependent  upon 


original  jurisdiction  of    federal    court, 
see  supra,  1,  1. 

94.  In  re  Chicago,  64  Fed.  897. 

95.  Kaw  Valley  D.  Dist.  v.  Metro- 
politan W.  Co.,  186  Fed.  315,  108  C.  C. 
A.  393;  Drainage  Dist.  No.  19  v.  Chi- 
cago, M.  &  St.  P.  Ry.  Co.,  198  Fed. 
253,  258;  In  re  Jarnecke  Ditch,  69  Fed. 
161. 

Condemnation  proceedings  as  remov- 
able suits,  see  infra,  II,  E,  7. 

96.  U.  S. — Wahl  v.  Franz,  100  Fed. 
680,  40  C.  C.  A.  638,  49  L.  R.  A.  62; 
In  re  Aspinwall's  Estate,  83  Fed.  851; 
In  re  Cilley,  58  Fed.  977.  Ga.— Har- 
groves  V.  Eedd,  43  Ga.  142.  N.  0. 
Powell  V.  "Watkins,  172  N.  C.  244,  90 
S.  E.  207. 

[a]  The  reason  lies  in  the  nature  of 
the  proceeding  to  probate  a  will  as  one 
in  rem,  which  does  not  necessarily  in- 
volve any  controversy  between  parties, 
indeed,  in  the  majority  of  instances, 
no  such  controversy  exists.  In  its 
initiation  all  persons  are  cited  to  ap- 
pear, whether  of  the  state  where  the 
will  is  offered,  or  of  the  other  states. 
From  its  nature,  and  from  the  want 
of  parties,  or  the  fact  that  all  the 
world  are  parties,  the  p^'occeding'  is 
not  within  the  designation  of  cases  at 
law  or  in  equity  between  parties  of 
different  states,  of  which  the  federal 
courts  have  concurrent  jurisdiction 
with  the  state  courts  under  the  Judi- 
ciary Act.  Gaines  v.  Fuentes,  92  U.  S. 
10,  22,  23  L.  ed.  524.' 

Vol.  xxn. 


772 


REMOVAL  OF  CAUSES 


•will,®''  or  to  contest  the  validity  of  a  will  by  an  original  bill,®^  suits 
in  probate  courts  to  settle  the  estates  of  deceased  per^ons,'^  or  to 
sell  the  realty  to  pay  debts,^  or  to  determine  whether  the  deceased's 
property  was  separate  or  community  property^  are  not  removable. 
But  whenever  a  controversy  in  a  suit  between  such  parties  arises 
respecting  the  validity  or  construction  of  a  will,  or  the  enforcement 
of  a  decree  admitting  it  to  probate,  the  proceeding  becomes  a  suit 
within  the  meaning  of  the  removal  act.^  Thus  a  contest  between 
the  heirs  where  the  estate  is  ready  for  distribution,  as  to  who  is 
entitled  to  the  estate,*  or  by  creditors,  legatees,  and  heirs,  to  estab- 
lish their  claims  and  have  a  proper  execution  of  the  trust  as  to 
them,°  or  a  suit  upon  a  claim  originally  presented  in  the  probate 
court,*  or  a  proceeding  in  equity  to  set  aside  a  will,  where  such 
jurisdiction  is  vested  in  the  state  court,'  or  to  compel  an  executor  to 
assent  to  a  legacy,  under  a  state  statute,^  or  a  suit  in  equity  to 
establish  a  lost  will,'  is  such  a  suit  as  is  removable  where  the  requisite 
grounds  of  removal  exist.'^" 

5.  Ancillary  and  Supplementary  Proceedings.  —  The  rule  is  well 
established  that  a  suit  or  proceeding  which  is  merely  ancillary  or 
auxiliary  to  an  original  action,  or  a  mere  graft  or  dependence  upon 
it,  as  distinguished  from  an  independent  and  separate  litigation,^^  is  not 


97.  Wahl  V.  Franz,  100  Fed.  680,  40. 
C.  C.  A.  638,  49  L.  B.  A.  62  {reversing 
81  Fed.  9);  Meadow  v.  Nash,  250  Fed. 
911;  In  re  Aspinwall'a  Est.,  83  Fed. 
851;  In  re  Ciney,  58  Fed.  977;  Powell 
V.  Watkins,  172  N.  C.  244,  90  S.  E. 
207. 

98.  Copeland  v.  Bruning,  72  Fed.  5; 
Eeed  v.  Reed,  31  Fed.  49. 

[a]  A  proceeding  to  contest  the 
validity  of  a  will  which  has  not  been 
admitted  to  probate  is  not  a  suit  at 
common  law  or  in  equity,  but  is  a 
proceeding  to  determine  whether  the 
will  is  valid,  and  entitled  to  probate, 
and  therefore  it  is  not  removable.  Cope- 
land  V.  Bruning,  72  Fed.  5. 

99.  Clark  V.  Guy,  114  Fed.  783;  In 
re  Foley,  76  Fed.  390,  80  Fed.  949. 

1.  Elliott  V.  Shuler,  50  Fed.  454. 

2.  In  re  Foley,   80  Fed.  949. 

3.  Upshur  V.  Rich,  135  U.  S.  467, 
476,  10  Sup.  Ct.  651, '34  L.  ed.  196; 
Gaines  v.  Fuentes,  92  U.  S.  10,  22,  23 
L.  ed.  524;  Pacific  Exp.  Co.  v.  Need- 
ham,  37  Tex.  Civ.  App.  129,  83  S.  W. 
22. 

4.  Craigie  v.  McArthur,  4  Dill.  474, 
6  Fed.  Cas.  No.  3,341;  Stafford  v.  High- 
tower,  68  Ga.  394. 

5.  Camp  V.  Field,  189  Fed.  285. 

6.  Schneider  v.  Eldredge,  125  Fed. 
638. 

7.  Gaines  v.  Fuentes,  92  V.  S.  10, 
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21,  23  L.  ed.  524;  Broderick's  Will, 
21  Wall.  (U.  S.)  503,  23  L,  ed.  599. 
[a]  A  suit  to  annul  a  will  as  a 
muniment  of  title,  and  to  restrain  the 
enforcement  of  a  decree  admitting  it 
to  probate,  is,  in  essential  particulars, 
a  suit  in  equity;  and  if  by  the  law 
obtaining  in  a  state,  customary  or 
statutory,  such  a  suit  can  be  main- 
tained in  one  of  its  courts,  whatever 
designation  that  court  may  bear,  it 
may  be  maintained  by"  original  process 
in  the  federal  court  of  the  United 
States,  if  the  parties  are  citizens  of 
different  states.  Gaines  v.  Fuentes,  '92 
U.  S.  10,  23  L.  ed.  524. 

8.  Camp  V.  Field,  189  Fed.  285. 

9.  Southworth  v.  Adams,  9  Biss.  521, 
4  Fed.  1. 

10.  Grounds  of  removal,  see  infra, 
V. 

11.  U.  S. — ^Barrow  v.  Hunton,  99 
U.  S.  80,  25  L.  ed.  407;  First  Nat. 
Bank  v.  Turnbull  &  Co.,  16  Wall.  190, 
21  L.  ed.  296;  West  v.  Aurora,  6 
Wall.  139,  18  L.  ed.  819;  Porter  v. 
Davies  &  Co.,  223  Fed.  465,  140  C.  C. 
A.  11;  Ward  v.  Congress  Const.  Co., 
99  Fed.  598,  39  C.  C.  A.  669;  Coeur 
d'Alene  E.  &  N.  Co.  v.  Spalding,  93 
Fed.  280,  35  C.  C.  A.  295;  Hospes  v. 
Northwestern  Mfg.  &  C.  Co.,  22  Fed. 
565.  Ga. — Withers  v.  HopkiBS  PI.  Sav. 
Bk.,  104  Ga.  89,  30  S.  E.  786;  Hurts 
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removable.  Garnishment  proceedings!,^^  or  a  suit  by  an  administra- 
tor to  marshal  assets  against  creditors  proceeding  at  law  to  enforce 
their  claims/^  or  a  case  arising  on  an  affidavit  of  illegality  to  the  final 
process  of  the  state  court/*  or  a  motion  for  execution  against  a 
stockholder  of  a  corporation  after  return  of  execution  nulla  bona 
against  the  corporation,^^  or  proceedings  within  an  action  to  pro- 
cure the  nullity  of  a  judgment  of  that  court  for  causes  relative  to 
the  nature  of  the  proceeding,"  or  a  claim  of  property  levied  upon 
under  final  process  of  a  state  eourt,^^  are  not  removable  for  this 
reason;  but  an  action  of  replevin  against  a  sheriff  holding  chattels 
under  a  writ  issuing  from  the  state  court  is  removable.^^  An  ap- 
plication for  leave  to  intervene  in  a  pending  cause  claiming  attached 


V.  Loyd,  45  Ga.  104,  12  Am.  Eep.  574. 
Kan. — State  v.  Flannelly,  96  Kan.  833, 
154  Pac.  235. 

[a]  A  proceeding  to  have  the  de- 
fendant's improvements  valued  in  a 
•suit  in  ejectment  after  judgment  is 
merely  ancillary.  Chapman  v.  Barger, 
4  Dill.  557,  5  Fed.  Cas.  No.  2,603. 

[b]  Where  the  right  has  been  estah- 
lished  at  law  in  a  case  not  removable, 
a  subsequent  proceeding  in  equity  to 
regulate  or  perfect  the  right  by  injunc- 
tion is  ancillary  to,  or  in  aid  thereof; 
or  in  other  words,  in  a  sense,  at  least, 
a  part  of  the  original  proceeding.  Ladd 

'  V.  West,  55  Fed.  353. 

[e]  Proceedings  Not  Ancillary. — (1) 
A  proceeding  to  redeem  by  a  second 
mortgagee,  not  a  party  to  a  suit, 
against  the  first  mortgagee  (Title 
Guaranty  &  Tr.  Co.  v.  Studebaker,  100 
Fed.  358),  or  (2)  to  subject  land  in 
another's  name  by  judgment  creditor 
on  the  ground  that  judgment  debtor 
had  taken  the  title  in  the  other's 
name  (Kalamazoo  W.  Co.  v.  Snavely, 
34  Fed.  823),  or  (3)  to  charge  a  stock- 
holder of  a  corporation  for  his  unpaid 
•subscription  at  the  suit  of  a  judgment 
creditor  of  the  corporation  (Lackawan- 
na C.  &  I.  Co.  V.  Bates,  56  Fed.  737), 
or  (4)  to  appoint  an  ancillary  receiver 
in  another  jurisdiction  (Shinney  v. 
North  America  S.  L.  &  B.  Co.,  97  Fed. 
9),  is  not  ancillary,  and  is  removable 
if  the  other  requisites  exist.  (5)  So 
also,  a  proceeding  in  equity  seeking 
relief  from  a  mistake  in  entering  judg- 
ment upon  a  verdict  upon  one  '  count 
instead  of  two  counts  is  a  separate 
proceeding,  not  ancillary  to  original 
proceeding,  and  is  removable.  Pelzer 
Mfg.  Co.  V.  Hamburg-Bremen  Ins.  Co., 
62  Fed.  1. 

[d]     A  suit  by  a  receiver  against  a 
non-resident  to  recover  money  alleged 


to  be   due  the   estate   which  he  repre- 
sents is  an  independent  proceeding  and 
I  not   ancillary  to   the  suit  in  which  he 
was  appointed.    Porter  v.  Davies  &  Co., 
223  Fed.  465,  140  C.  C.  A.  11. 
I     12.     Poole   V.   Thatcherdeft,   19   Fed. 
49;  Buford  v.  Strother,  3  McCrary  253, 
ho    Fed.    406;    Pratt    v.    Albright,    10 
i  Biss.  511,  9  Fed.  634.    See  also  Webber 
'.V.    Humphreys,    5    Dill.    223,    29    Fed. 
i  Cas.  No.  17,326;  "Weeks  v.  BHlings,  ao 
JN.  H.  371. 

I     As  to  garnishment  proceedings  gen- 
erally, see  the  title  "GamishmMit.'-' 
!      [a]     "The    process    of    garnishment 
'  after   judgment   is   clearly    a   mode   of 
\  execution.      Its    purpose    is    to     obtain 
satisfaction  of  the  judgment  out  of  the 
debtor's    effects    which    may   be    in    a 
third  person's  hands.  The  garnishment, 
therefore,  is  inseparably  connected  with 
the  judgment. ' '    Buford  v.  Strother,  10' 
Fed.  406. 

i      [b]     But   a  proceeding  by   gamish- 

'  ment   after   judgment    under    a    state 

statute  by  which  the  proceeding  is  in 

the  nature  of  a  suit  against  the   gar- 

!  nishee,    issues   being   made    up,   is   re- 

■  movable.     It  is  not  a  proceeding  mere  ■ 

i  ly  supplemental  to  the  original  action. 

I  Baker  v.  Duwamish  Mill  Co.,  149  Fed. 

612;   Tunstall  v.  Worthington,  Hempst. 

262,  24  Fed.  Cas.  No.  14,239. 

13.  Burts  V.   Loyd,   45   Ga. 
Am.  Eep.  574. 

14.  Besser  v.  Munford,  63   ( 

15.  Webber   v.   Humphreys, 
223,,  29  Fed.  Cas,  No.  17,326. 

16.  Barrow  v.  Hunton,  99  TJ.  S. 
25  L.  ed.  407. 

17.  Hochstadler  Bros.  v.  Harrison, 
71  Ga.  21;  Besser  v.  Munford,  63  Ga. 
446. 

18.  Kern  v.  Huidekoper,  103  U.  S. 
485,  26  L.  ed.  354. 
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property  is  not  a  suit  such  as  can  be  removed.^' 

Supplementary  proceedings  in  aid  of  the  enforcement  of  a  judg- 
ment,^" such  as  the  appointment  of  a  receiver  in  aid  of  execution,^^ 
or  a  proceeding  to  determine  the  disposition  of  a  fund  paid  into 
court,^^  are  not  removable,  though  where  they  involve  a  distinct  con- 
troversy with  new  parties,  they  are  removable.^^  An  action  to  re- 
strain the  enforcement  of  a  judgment  of  a  court  by  one  not  a  party 
thereto,^*  or  by  a  party  thereto  upon  the  ground  of  fraud,^^  is  re- 
movable, though  a  procedure  to  annul  a  judgment,  where  the  pro- 
cedure is  the  equivalent  of  a  motion  to  set  aside  the  judgment  for 
irregularities  in  the  record  is  not  such  a  proceeding  as  is  removable.^" 

6.  Special  Proceedings."  —  Proceedings  for  the  original  writ  of 
mandamus  are  not  sijits  of  a  civil  nature  in  law  or  in  equity  and 
are  not  removable, ^^  unless  such  writ  is  merely  ancillary  to  the  main 


19.  First  Nat.  Bank  v.  Turubull  & 
Co.,  16  Wall.  (U.  S.)  190,  21  L.  ed. 
296;  King  v.  Shepherd,  20  Fed.  337. 

20.  Mutual  Eeserve  F.  L.  Assn.  v. 
Phelps,  190  U.  S.  147,  23  Sup.  Ct.  707, 
47  L.  ed.  987;  Wolcott  v.  Aspen  Min. 
&  8.  Co.,  34  Fed.  821;  Buford  v. 
Strother,  3  McCrary  253,  10  Fed.  406. 

21.  Coeur  d'Alene  Ey.  &  Nav.  Co. 
V.  Spalding,  93  Fed.  280,  35  C.  C.  A. 
295,  certiorari  denied,  174  XJ.  S.  801, 
19  Sup.  Ct.  884,  43  L.  ed.  1187. 

[a]  A  proceeding,  based  upon  a 
judgment  so  obtained,  for  the  appoint- 
ment of  a  receiver,  is  not  a  new  and 
independent  suit,-  but  a  mere  con- 
tinuation of  the  action  already  passed 
into  judgment,  and  in  aid  of  the 
execution  thereof,  and  can  be  initiated 
'by  the  filing  of  an  amended  or  supple- 
mentary petition.  When  such  an 
amended  petition  is  filed  the  action 
cannot  be  removed  to  the  federal 
courts,  as  the  time  prescribed  there- 
for by  the  statute  has  already  passed. 
Mutual  Eeserve  F.  L.  Assn.  v.  Phelps, 
190  U.  S.  147,  23  Sup.  Ct.  707,  47 
L.  ed.  987. 

22.  Daugherty  v.  Sharp,  171  Fed. 
466. 

23.  Stackhouse  v.  Zuntz,  4  Woods 
171,  15  Fed.  481;  Buford  &  Co.  v. 
Strother,  3  McCrary  253,  10  Fed.  406. 

[a]  The  filing  of  a  motion  by  the 
complainant  for  an  order  restraining  a 
third  person,  not  a  party  to  the  suit, 
from  violating  a  decree,  notice  of  such 
motion  being  served  upon  him,  in  the 
absence  of  objection  on  his  part  to  its 
form,  is  equivalent  to  the  filing  of  a 
supplemental  bill  bringing  him  in  as 
defendant,  and  is  essentially  a  new  suit, 
which   he   may   remove    to    a    federal 

Vol.  XXI 


court,  where  ground  for  removal  exists. 
Ward  V.  Congress  Const.  Co.,  99  Fed. 
598,  39  C.  C.  A.  669. 

24.  Bondurant  v.  Watson,  103  TJ.  S. 
278,  26  L.  ed.  447,  affirming  2  Woods 
166,  29  Fed.  Cas.  No.  17,278. 

[a]  Enjoining  Judgment. — A  suit  in- 
stituted in  a  Louisiana  court  by  a, 
citizen  of  that  state  against  a 
citizen  of  Mississippi,  wherein  a  pre- 
liminary writ  of  injunction  issued,  en- 
joining the  defendant  from  proceeding 
under  an  execution  issued  upon  a  judg- 
ment obtained  in  that  court,  on  the 
grounds  that  said  judgment  had  been 
extinguished  by  compensation,  and 
had  been  rendered  by  reason  of  error 
both  of  fact  and  law,  and  was  there- 
fore null  and  void,  is  not  only  "tanta- 
mount to  a  bill  in  equity  to  set  aside 
a  decree  for  fr.aud"iu  obtaining  it," 
but  really  amounts  to  "a  new  case 
arising  on  new  facts,  although  having 
relation  to  the  validity  of  a  judg- 
ment." Stackhouse  v.  Zuntz,  4  Woods 
171,  15  Fed.  481. 

25.  Marshall  v.  Holmes,  141  IT.  8. 
589,  12  Sup.  Ct.  62,  35  L.  ed.  870; 
Carver  v.  Jarvis-Conklin  Mort.  Tr.  Co., 
73  Fed.  9.  Contra,  Caswell  v.  Caswell, 
24  111.  App.  548,  affirmed,  120  111.  377, 
11  N.  E.  342. 

26.  U.  S.— Barrow  v.  Hunton,  99  TJ. 
S.  80,  25  L.  ed.  407.  La.— Eanlett  v. 
Collier  W.  L.  Co.,  30  La,  Ann.  56. 
Me. — Jackson  v.  Gould,  74  Me.  564. 

27.  As  to  what  are  special  proceed- 
ings, see  the  title  "Suits  and  Ac- 
tions." 

28.  U.  S.— Smith  v.  Bourbon,  127 
U.  S.  105,  112,  8  Sup.  Ct.  1043,  32 
L.  ed.  73;  Eosenbaum  v.  Bauer,  120 
U.   S.   450,   7   Sup.   Ct.   633,  30  L.   ed. 
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suit.^'  The  ordinary  proceeding  by  quo  warranto  to  test  the  right 
of  a  defendant  to  office  is  not  a  suit  of  a  civil  nature  in  law  or  in 
equity,  and  is  not  removable.^"  But  where  proceedings  by  quo  war- 
ranto or  by  information  in  the  nature  thereof  are  abolished  and 
the  remedies  obtainable  thereby  are  obtainable  by  civil  action,  they 
are  removable  suits.'^  Habeas  corpus  actions  are  not  removable, 
though  civil  suits,  as  the  rights  of  the  parties  are  not  capable  of 
pecuniary  estimation.^^ 

Special  proceedings  for  the  confirmation  of  tax  titles»  designed  as  a  sub- 
stitute for  the  old  chancery  remedy  which  acted  upon  the  land,  is 
such  a  suit  as  is  removable.'^ 

7.  Condemnation  proceedings  may  or  may  not  be  removable,  de- 
pending upon  the  nature  of  the  proceeding.^*  If  the  proceeding  takes 
the  form  of  a  proceeding  before  the  courts,  between  parties,  the 


743;  s.  c,  28  Fed.  223;  Louisiana 
V.  Jumel,  107  U.  S.  711,  2  Sup. 
Ct.  128,  27  L.  ed.  448;  Daven- 
port V.  Dodge,  105  U.  S.  237,  26  L. 
ed.  1018;  Greene  v.  Daniel,  102  U.  S. 
187,  26  L.  ed,  99;  Mclntire  v.  Wood, 
7  Craneh  504,  3  L.  ed.  420;  Bath  v. 
Amy,  13  "Wall.  244,  20  L.  ed.  539;  Gra- 
ham V.  Norton,  15  Wall.  427,  21  L. 
ed.  177;  Heine  v.  Levee  Commissioners, 
19  Wall.  655,  22  L.  ed.  223;  Mystic 
Milling  Co.  v.  Chicago,  M.  &  St.  P. 
R.  Co.,  132  Fed.  289;  Kelly  v.  Grand 
Circle,  W.  O.  W.,  129  Fed,  830;  State 
ea!  rel.  Muncie  v.  Lake  Erie  &  W.  Ry. 
Co.,  85  Fed.  1;  In  re  Forsyth,  78  Fed. 
296;  Ohio  v.  Columbus  &  X.  R.  Co., 
48  Fed.  626.  Ind.— Western  U.  T.  Co. 
V.  State,  165  Ind.  492,   76  N.   E.   100, 

3  L.  R.  A.  (N.  S.)  153.  Kan.— State 
V.  Flannelly,  96  Kan.  833,  154  Pac. 
235.  La. — State  v.  Johnson,  29  La. 
Ann.  399.  N.  C. — North  Carolina  Corp. 
Com.  V.  Southern  R.  Co.,  151  N.  C.  447, 
66  S.  B.  427.  S.  D.— State  ex  rel. 
Clark  V.  White  R.  V.  R.  Co.,  27  S.  D. 
65,  129  N.  W.  1034. 

29.  See  State  of  Washington  ex  rel. 
Tacoma  v.  Tacoma  Ry.  &  Power  Co., 
244  Fed.  989. 

Ancillary  and  supplementary  pro- 
ceedings as  removable  proceedings,  see 
supra,  II,  E,  5. 

30.  Place  v.  Illinois,  69  Fed.  481,  16 
C.  C.  A.  300;  State  v.  Gleason,  12 
Fla.  190. 

31.  Ames  v.  Kansas,  111  U.  S.  449, 

4  Sup.  Ct.  437,  28  L.  ed.  482. 

[a]  An  information  in  the  nature 
of  quo  warranto  to  determine  by  what 
right  a  corporation  exercises  possessory 
rights    over    certain    land,   is    a     suit. 


Illinois  V.  Illinois  Cent.  R.  Co.,  33  Fed. 
721. 

32.  In  re  Burrus,  136  IT.  S.  586,  10 
Sup.  Ct.  850,  34  L.  ed.  500;  Kurtz  v. 
Moffitt,  115  U.  S.  487,  6  Sup.  Ct.  148, 
29  L.  ed.  458,  because  jurisdictional 
amount  cannot  be  in  dispute. 

Amount  in  controversy  as  affecting 
right  of  removal,  see  supra,  I,  J. 

33.  Parker  v.  Overman,  18  How. 
(IT.  S.)  137,  15  L.  ed.  318. 

34.  Kaw  Valley  Drainage  Dist.  v. 
Metropolitan  Water  Co.,  186  Fed.  315, 
323,  108  C.  C.  A.  393. 

[a]  Removed  in  New  York  v.  Sage, 
239  U.  9.  57,  36  Sup.  Ct.  25,  60  L. 
ed.  143. 

[b]  Dependent  on  Mode  of  Exercise. 
The  power  of  eminent  domain  may  be 
exercised  by  the  state  in  such  mo'Se 
as  it  sees  fit.  It  may  be  by  admin- 
istrative inquest,  if  provision  is  made 
permitting  a  determination  of  the 
amount  of  damages  by  a  civil  action 
at  some  period  before  the  proceedings 
become  final,  or  the  proceeding  may 
be  by  a  civil  action  at  the  outset.  If 
the  former,  the  federal  courts  are  with- 
out jurisdiction  until  the  proceedings 
assume  the  character  of  a  civil  action, 
when,  by  the  latter  mode,  federal 
courts  may  have  jurisdiction  from  the 
inception  of  the  proceeding,  if  the 
requisite  diversity  of  citizenship  and 
amount  in  controversy  exist.  Kaw  Val- 
ley Drainage  Dist.  v.  Metropolitan 
Water  Co.,  186  Fed.  315,  108  C.  C.  A. 
393. 

[o]  If  the  proceeding  be  by  the 
state  for  its  own  use  to  condemn  land, 
and  no  federal  question  is  involved,  no 
removal    may    be    had.      Madisonville 
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owners  of  land  on  one  side,  and  a  corporation  seeking  the  appro- 
priation upon  the  other,  there  is  a  controversy  subject  to  the  ordinary 
incidents  of  a  civil  suit  whiuh  is  removable,'"  even  though  the  statute 
authorizes  the  party  seeking  to  condemn  the  land  to  refuse  to  take 
the  property  at  the  price  fixed;*'  but  where  the  proceeding  is  not  of 
that  nature,  the  judge  merely  deciding  the  question  as  to  the  right 
to  take  the  property,  leaving  the  extent  of  compensation  to  commis- 
sioners, there  is  no  removable  suit.'^  Under  some  statutes,  the  pro- 
ceedings are  before  commissioner  or  other  officials  and  it  is  only  on 
appeal  to  a  specified  court  that  a  civil  suit  is  pending  which  is  re- 
movable.*^ 


Traction  Co.  V.  St.  Bernard  M.  Co.,  130 
Fed.  789. 

35.  Mason  City  &  H.  D.  R.  Co.  v. 
Boynton,  204  U.  S.  570,  27  Sup.  Ct. 
321,  51  L.  ed.  629;  Madisonville  Trac- 
tion Co.  V.  St.  Bernard  M.  Co.,  196 
U.  S.  239,  25  Sup.  Ct.  251,  49  L.  ed. 
462;  Searl  v.  School  Dist.  No.  2,  124 
U.  S.  197,  8  Sup.  Ct.  460,  31  L.  ed. 
415;  Pacific  Railroad  Removal  Cases, 
115  TJ.  S.  1,  5  Sup.  Ct.  1113,  29  L. 
ed.  319;  Mississippi  &  Rum  River  B. 
Co.  V.  Patterson,  98  U.  S.  403,  25  L. 
ed.  206,  afflrming  3  Dill.  465,  18  Fed. 
Cas.  No.  10,829;  In  re  Seattle,  237  Fed. 
100;  Metropolitan  W.  Co.  v.  Kansas 
City,  164  Fed.  738;  Kansas  City  «. 
Hennegan,  152  Fed.  249;  Fishblatt  r>. 
Atlantic  City,  174  Fed.  196;  Baltimore 
&  O.  R.  Co.  ■».  Pittsburg  W.  &  K.  E. 
Co.,  17  W.  Va.  812. 

[a]  "It   is   diflSLCult    ...    to    see 
'  why    a   proceeding    to    take    land     in 

virtue  of  the  government's  eminent  do- 
main, and  determining  the  compensa- 
tion to  be  made  for  it,  is  not,  within 
the  meaning  of  the  statute,  a  suit  at 
common  law,  when  initiated  in  a 
court."  Kohl  V.  United  States,  91  IT. 
S.  367,  376,  23  L,  ed.  449. 

[b]  That  the  Colorado  statute  pro- 
vides for  the  ascertainment  of  damages 
by  a  commission  of  three  freeholders, 
unless  at  the  hearing  a  defendant  shall 
demand  a  jury,  does  not  make  the  pro- 
ceeding from  its  commencement  any 
the  less  a  suit  at  law  within  the  mean- 
ing of  the  constitution  and  acts  of 
congress.  Searl  v.  School  Dist.  No.  2, 
124  U.  S.  197,  8  Sup.  Ct.  460,  31  L.  ed. 
415. 

[c]  A  proceeding  under  the  Missouri 
statute,  .authorizing  any  person  whose 
lands  are  affected  by  a  proposed  drain 
to  file  exceptions  tn  a^spssments  for 
benefits,  and  requiring  the  county  court 
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to  hear  testimony  on  the  questions 
made  by  the  exceptions,  and  authoriz- 
ing an  appeal  from  ,an  order  of  the 
court,  is  a  suit  in  the  county  court, 
vested  by  the  Missouri  constitution, 
with  judicial  power,  within  the  re- 
moval statute  providing  that  the  sub- 
ject of  removal  is  any  suit  of  a  civil 
nature  pending  in  a  state  court.  Drain- 
age Dist.  No.  19  V.  Chicago,  M.  &  St. 
P.  Ry.  Co.,  198  Fed.  253. 

36.  Mason  CiV  &  Ft.  D.  R.  Co.  «. 
Boynton,  204  U.  S.  570,  27  Sup,  Ct.  321, 
51  L.  ed.  629. 

37.  Hartford  &  C.  W.  R.  Co.  «. 
Montague,  94  Fed.  227,  230. 

38.  Pacific  Railway  Removal  Cases, 
115  U.  S.  1,  5  Sup.  Ct.  1113,  29  L.  ed. 
319;  Mississippi  &  Rum  River  B.  Co. 
V.  Patterson,  98  U.  S.  403,  25  L.  ed. 
206;  Kaw  Valley  Drainage  Dist.  v. 
Metropolitan  Water  Co.,  186  Fed.  315, 
320,  108  C.  C.  A.  393;  Myers  v.  Chi- 
cago &  N.  W.  Ry.  Co.,  118  Iowa  312, 
91  N.  W.  1076. 

Necessity  for  pending  suit,  see  Mprct, 
n,  C. 

[a]  The  general  rule  with  regard  to 
cases  of  this  sort  is  that  the  initial 
proceeding  of  appraisement  by  commis- 
sioners is  an  administrative  proceeding, 
and  not  a  suit;  but  that  if  an  appeal 
is  taken  to  a  court,  and  a  litigation  is 
there  instituted  between  parties,  then 
it  becomes  a  suit  within  the  meaning 
of  this  act  of  congress,  tlpshur  «. 
Rich,  135  IT.  S  467,  475,  10  Sup.  Ct. 
651,  34  L.  ed.  196. 

[b]  Illustrations.— (1)  Under  stat- 
utes prescribing  the  various  'steps  be- 
fore the  common  council  of  a  city  and 
commissioners  who  pass  upon  the  neces- 
sity of  condemnation  &,nd  assess  the 
damages  and  benefits,  only  the  reg- 
ularity of  proceedings  and  the  dam- 
ages   and    benefits    being    cognizable 


REMOVAL  OF  CAUSES 


777 


8.  Divorce.  —  A  suit  for  divorce  is  not  such  a  suit  as  is  remov- 
able.=» 

9.  Creditor's  Bill.  —  A  creditor's  bill,  before  the  claim  has  been 
reduced  to  judgment,  cannot  be  removed  to  the  federal  court,  though 
brought  under  a  state  statute  permitting  such  a  suit.*" 

10.  Where  State  Court  Without  Jurisdiction.  —  The  federal  court 
cannot  obtain  jurisdiction  of  a  cause  removed  from  a  state  court 
where  the  state  court  is  without  jurisdiction  of  the  subject-matter,*^ 
or  the  parties,*^  although  it  might,  by  some  other  suit  originally 
brought  or  removed,  acquire  jurisdiction  over  the  controversy  between 
the  parties.*^ 

11.  Where  Property  in  Oustodia  Legis.  —  The  acts  of  congress 
make  no  exception  of  causes  where  the  subject-matter  of  the  con- 
troversy is  in  possession  of  the  state  court,**  so  that  though  property 


upon  appeal,  the  appeal  is  not  merely 
a  proceeding  by  eondemnation  which 
is  not  removable  (Terre  Haute  v. 
Evansville  &  T.  H.  E.  Co.,  106  Fed. 
545);  and  (2)  where  the  statute  pro- 
vides that  the  judge  of  a  specified 
court  upon  petition  shall  appoint  com- 
missioners to  appraise  the  pioperty 
sought  to  be  condemned,  and  assess 
the  damages  from  whose  award  an 
appeal  to  the  court  may  be  made,  the 
cause  is  removable  at  any  time  after 
the  filing  of  the  application  for  the 
appointment  of  the  commissioners. 
Kansas  City  v.  Metropolitan  W.  Co., 
164  Fed.  728. 

[c]  Eminent  domain  proceedings 
under  Kansas  statute  as  to  drainage 
districts  does  not  become  a  civil  suit 
until  appeal  taken  notwithstanding  ap- 
plication must  be  made  to  judges  for 
appointment  of  commissioners  to  make 
appraisement  and  assessment  of  dam- 
ages. Kaw  Valley  D.  Dist.  v.  Metro- 
politan W.  Co.,  186  Fed.  315,  108  C.  C, 
A.  393. 

39.  Bowman  v.  Bowman,  30  Fed. 
849:  Johnson  v.  Johnson,  13  Fed.  193; 
Chappell  V.  Chappell,  86  Md.  532,  39 
Atl.  984. 

40.  Gates  «.  Allen,  149  U.  8.  451, 
13  Sup.  Ct.  883,  977,  37  L.  ed.  804; 
Parkersburg  First  N,at.  Bank  v.  Prager, 
91  Fed.  689,  34  C.  C.  A.  51,  since  such 
a  suit  cannot  be  maintained  in  a  fed- 
eral court  of  equity. 

Creditor's  bill  founded  upon  judg- 
ment of  state  court  may  be  removed. 
See  supra,  II,  B,  5,  note  21. 

41.  Darnell  v.  Illinois  Cent.  E.  Co., 
190  Fed.  656;  Zikos  v.  Oregon  B.  & 
N.  Co.,  179  Fed.  893;  Crowley  v.  South- 
ern Ey.  Co.,  139  Fed.  851;   Sheldon  v. 


Wao^sh  E.  Co.,  105  Fed.  785;  Auracher 
V.  Omaha  &  St.  L.  E.  Co.,  102  Fed. 
1;  Lehigh  Valley  E.  Co.  v.  Eainey,  99 
Fed.  596;  Fidelity  Trust  Co.  v.  GilX 
Car  Co.,  25  Fed.  737;  Pittsburgh,  C.  C. 
&  St.  L.  E.  Co.  V.  Wood,  45  Ind.  App. 
1,  84  N.  E.  1009,  88  N.  E.  709. 

[a]  "No  ease  is  removable  except 
such  as  is  concurrently  cognizable  by 
the  state  and  federal  courts."  Thack- 
er  Coal  &  Coke  Co.  v.  Norfolk  &  W. 
Ey.  Co.,  171  Fed.  271. 

[b]  Reason. — When  a  cause  is  re- 
moved from  a  state  court,  the  juris- 
diction of  the  federal  court  over  that 
particular  suit  is  in  a  certain  limited 
sense  a  derivative  jurisdiction,  so  that 
if  the  state  court  has  no  jurisdic- 
tion over  the  subject  matter  or  the 
parties  the  federal  court  can  have 
none,  although  in  some  other  form  it 
would  have  plenary  jurisdiction  over 
the  controversy  between  the  parties. 
Fidelity  Trust  Co.  v.  Gill  Car  Co.,  i.0 
Fed.  737. 

[c]  Cause  should  be  remanded  to 
state  court  to  allow  that  court  to  pass 
upon  question  of  its  jurisdiction,  where 
same  is  in  doubt.  Thacker  Ooa,l  & 
Coke  Co.  V.  Norfolk  &  W.  Ey.  Co., 
171  Fed.  271.  But  see  Auracher  v. 
Omaha  &  St.  L.  E.  Co.,  102  Fed.  1. 

42.  Lehigh  Valley  E.  Co.  v.  Eainey, 
99  Fed.  596. 

43.  Lehigh  Valley  E.  Co.  v.  Eainey, 
99  Fed.  596;  Fidelity  Trust  Co.  v.  Gill 
Car  Co.,  25  Fed.  737.  ' 

44.  Kern  v.  Huidekoper,  103  IT.  S. 
485,  491,  26  L.  ed.  354. 

[a]  The  fact  that  the  res  has  been 
seized  by  the  state  court  does  not  pre- 
clude a  removal.     Osgood   r.    Chicago 
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is  in  the  hands  of  a  sheriff  of  a  state  court,  the  cause  is  removable.** 
III.     PERSONS  ENTITLED  TO  REMOVE  CAUSES.  — A.      In 

General.  —  Since  the  right  of  removal  is  a  statutory  one,*'  an  ap- 
plicant in  order  to  support  the  jurisdiction  of  the  court,  must  bring 
himself  strictly  within  the  provisions  of  the  statute.*' 

B.  Only  a  Party.  —  The  law  gives  no  right  of  removal  to  parties 
having  no  interest,  personal  or  representative,  in  the  litigation,**  or 
whose  interest  has  terminated.*^  One  not  a  party  to  the  record  is 
not  entitled  to  remove  a  cause,  notwithstanding  he  may  be  interested 
in  the  subject-matter  of  the  controversy.^"  That  the  petition  was 
on  behalf  of  the  defendant  and  one  who  was  not  a  defendant  does  not 
vitiate  the  petition  so  far  as  the  defendant  is  concerned,  however.'^ 
That  order  admitting  one  as  a  party  was  not  made  until  the  day 
following  the  petition  for  removal  was  not  ground  for  remanding  the 
case  thereafter.^^ 

C.  Defendant  Only.  —  Previous  to  the  Acts  of  1887  and  1888 
either  the  plaintiff  or  defendant  could  remove  a  cause  to  the  federal 
court  ;^'  but  under  the  present  provisions  as  to  removal  of  causes,  a 
plaintiff  has  no  right  of  removal,^*  except  in  a  suit  between  citizens 
of  the  same  state  claiming  under  grants  of  different  states,^^  the  right 
of  removal  being  limited  to  the  defendants.^'     One'-s  position  as  a 


D.  &  V,  E.   Co.,  6  Biss.  330,  18  Fed. 
Cas.  No.  10,604. 

45.  Kern  v.  Huidekopgr,  103  TJ.  S. 
485,  26  L.  ed.  354. 

46.  See  supra,  1,  A. 

47.  Phoenix  Life  Ins.  Co.  c,  Saet- 
tel,  33  Ohio  St.  278. 

48.  Adelbert  College  v.  Toledo  W.  & 
W.  E.  Co.,  47  Fed.  836. 

[a]  ' '  The  right  to  remove  a  suit 
on  the  ground  of  a  separable  contro- 
versy is,  by  the  statute,  confined  to 
the  parties  'actually  interested  in  such 
controversy.'  "  Eand  v.  Walker,  117 
TJ.  S.  340,  6  Sup.  Ct.  769,  29  L.  ed. 
907.     See  Judicial  Code,  §28. 

49.  Adelbert  College  v.  Toledo  W. 
&  W.  E.  Co.,  47  Fed.  836. 

50.  TJ.  S. — Bertha  Zinc  &  M.  Co.  v. 
Carioo,  61  Fed.  132.  Ky. — Chesapeake 
&  N.  E.  Co.  V.  Veuable,  111  Ky.  41, 
63  S.  W.  35.  N.  D. — State  v.  Barnes, 
5  N.  D.  350,  65  N.  W.  688,  one  who 
has  not  been  allowed  to  intervene  in 
an  action,  and  who  has  made  no  ap- 
plication to  be  allowed  to  intervene, 
has  no  such  relation  to  the  action  as 
will  entitle  him  to  petition  for  the 
removal  of  the  case  to  the  federal 
court. 

51.  Eemoval  Cases,  100  V.  S.  457, 
25  L.  ed.  593. 

52.  Sheffield  First  Nat.  Bank  v.  Mer- 
chants' Bank,  37  Fed,  657,  2  L.  E.  A. 
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469,  wherein  order  admitting  petitioner 
as  party  recited  what  had  occurred  and 
ordered  a  removal. 

53.  See  the  following:  Hanriek  v. 
Hanrick,  153  IT.  S.  192,  14  Sup.  Ct. 
835:  38  L.  ed.  685;  Tennessee  v.  Uniou 
&  P,  Bank,  152  V.  S.  454,  14  Sup. 
Ct.  654,  38  L.  ed.  511;  Gibson  v.  Bruce, 
108  V.  S.  561,  2  Sup.  Ct.  873,  27  L. 
ed.  825;  Meyer  v.  Delaware  E.  Const. 
Co.,  100  U.  S.  457,  25  L.  ed.  593;  "West 
V.  Aurora,  6  Wall.  139,  18  L.  ed.  819; 
Worstman  v.  Wade,  77  Ga.  651,  4  Am. 
St.  Eep.  102;  Board  Comrs.  t>.  Hurd, 
49  Ga.  462,  15  Am.  Eep.  682. 

54.  See  the  statute,  and  Glover 
Mach.  Works  v.  Cooke  Jellico  Coal  Co., 
222  Fed.  531;  Western  IJ.  T.  Co.  v. 
Brown,  32  Fed.  337,  separate  contro- 
versy. 

[a]  Plaintiff  cannot  compel  removal 
over  objection  of  defendant,  by  filing 
transcript  in  federal  court,  where  de- 
fendant has  waived  removal  by  pro- 
ceeding to  trial  in  state  court.  John- 
son V.  Butte  Alex  Scott  Copper  Co., 
213  Fed,  910. 

55.  Glover  Mach.  Works  v.  Cooke, 
etc.  Co.,  222  Fed.  531. 

56.  See  the  statute,  and  XT.  3. 
Cochran  v.  Montgomery,  199  TJ.  S.  260, 
26  Sup.  Ct.  58,  50  L.  ed.  182,  4  Ann. 
Cas.  451;  Chicago,  E.  I.  &  P.  Ey.  Co. 
V.  Martin,  178  TJ.  S.  245,  20   Sup.  Ct. 
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defendant  is  determined  irrespective  of  the  position  he  occupies  in 
the  pleadings  as  plaintiff  or  defendant,"  the  matters  in  dispute  being 
ascertained  and  the  parties  to  the  suit  arranged  on  opposite  sides 
of  that  dispute."* 

D.  Where  Affirmative  Belief  Sought  by  Dependant.  —  A 
plaintiff  does  not  become  a  defendant,  and  so  entitled  to  remove  a 
suit,  because  the  defendant  files  a  set-off,  counterclaim,  cross-bill,  or 
other  pleading  asserting  a  cause  of  action  or  demand  in  recon- 
vention against  the  plaintiff.""  On  the  other  hand  defendant  does 
not  change  his  standing  as  a  defendant  in  the  action  so  as  to  pre- 
clude him  from  removing  the  cause  because  he  has  filed  a  counter- 
claim.^" 


854,  44  L,.  ed.  1055;  Hanrick  v.  Han- 
riek,  153  U.  S.  192,  14  Sup.  Ct.  835, 
38  L.  ed.  685;  Tennessee  v.  Union  & 
P.  Bank,  152  U.  S.  454,  14  Sup.  Ct. 
654,  38  L.  ed.  511;  Martin  v.  Balti- 
more &  O.  E.  Co.,  151  U.  S.  673,  li 
Sup.  Ct.  533,  38  L.  ed.  311;  Martin 
V.  Snyder,  148  U.  S.  663,  13  Sup.  Ct. 
706,  37  L.  ed.  602;  Glover  Mach.  Works 
u.  Cooke,  etc.  Co.,  222  Fed.  531;  West 
Side  E.  Co.  ^>.■  California  Pae.  E.  Co., 
202  Fed.  331;  Kirby  v.  Chicago  &  N. 
W.  E.  Co.,  106  Fed,  551.  Ark.— St. 
Louis,  A.  &  T.  Ey.  Co.  ■;;.  Trigg,  63 
Ark.  536,  40  S.  W.  579.  Md.— Chap- 
pell  V.  Chappell,  86  Md.  532,  39  Atl. 
984.  Pa. — Eowland  Bros.  v.  Bondhold- 
ers' Committee,  41  Pa.  Co.  Ct.  637. 

57.  Meyer  v.  Delaware  E.  Construc- 
tion Co.,  100  U.  S.  457,  25  L.  ed.  593. 

[a]  But  see  Walker  v.  Eichards,  55 
Fed.  129,  holding  that  a  party  defend- 
ant to  an  action,  within  the  meaning 
of  the  removal  act,  is  one  who  is 
named  as  such,  and  appears  in  the 
record  as  a  defendant  at  the  time  tne 
right  of  removal  exists. 

[b]  An  infant  coplaintiff,  made  such 
by  the  plaintiff  acting  as  next  friend 
without  authority,  will  be  considered 
a  defendant  for  purpose  of  determin- 
ing right  of  removal,  he  being  a 
citizen  of  same  state  as  defendant. 
Jarvis  v.  Crozier,  98  Fed.  753. 

58.  Eemoval  Cases,  100  U.  S.  457, 
468,  25  L.  ed.  593. 

[a]  Condemnation  Proceeding. — Not- 
withstanding the  state  statute  in  a  con- 
demnation proceeding  provides  that  the 
land  owner  shall  be  the  plaintiff  and 
the  corporation  seeking  to  condemn  the 
property  the  defendant  and  the  state 
court  so  holds,  the  federal  court  de- 
termines for  itself  the  relation  of  the 
parties  and  who  is  entitled  to  remove 


the  cause.  Mason  City  &  Ft.  D.  E. 
Co.  V.  Boynton,  204  U.  S.  570,  27  Sup. 
Ct.  321,  51  L.  ed.  629. 

59.  U.  S. — West  V.  Aurora,  6  Wall. 
139,  18  L.  ed.  819;  Waco  Hdw.  Co.  v. 
Michigan  S.  Co.,  91  Fed.  289,  33  C.  C. 
A.  511;  Glover  Mach.  Works  v.  Cooke 
Jellico  Coal  Co.,  222  Fed.  531;  Illinois 
Cent.  E.  Co.  v.  A.  Waller  &  Co.,  164* 
Fed.  358;  McKown  v.  Kansas  &  T. 
Coal  Co.,  105  Fed.  657.  But  see  Hager- 
la  V.  Mississippi  Eiver  Power  Co.,  202 
Fed.  771;  Carson  &  E.  Lumb.  Co.  v. 
Holtzolaw,  39  Fed.  578.  Md, — Chap- 
pell V.  Chappell,  86  Md.  532,  39  Atl. 
984.  Tex. — Smithers  v.  Smith,  35  Tex. 
Civ.  App.  508,  80  S.  W.  646,  aprmedf 
98  Tex.  83,  81  S.  W.  283. 

[a]  After  Dismissal  by  Plaintiff. 
In  West  V.  Aurora  City,  6  Wall.  (U.  S.) 
139,  18  L.  ed.  819,  the  plaintifCs  in  the 
original  action,  upon  the  filing  of  a 
counterclaim  by  the  defendants,  dis- 
missed their  complaint,  and  sought  a 
removal  of  the  case  on  the  theory  that 
by  dismissing  their  .action  they  became 
defendants  to  an  action  on  the  counter- 
claim, and,  being  nonresidents  of  the 
state,  were  entitled  to  a  removal.  The 
circuit  court  remanded  the  case,  and 
that  ruling  the  supreme  court  aflarmed, 
concluding  its  opinion  with  this  dic- 
tum: "A  suit  removable  from  a  state 
court  must  be  a  suit  regularly  com- 
menced by  a  citizen  of  the  state  in 
which  the  suit  is  brought,  by  process 
sferved  upon  a  defendant  who  is  a 
citizen  of  another  state,  and  who,  if 
he  does  not  elect  to  remove,  is  bound 
to  submit  to  the  jurisdiction  of  the 
state  court." 

60.  La  Montagrie  v.  Harvey  L.  Co., 
44  Fed.  645;  Meissner  v.  Buck,  28  Fed. 
161.  Contra,  Carson  &  E.  Lumber  Co. 
V.  Holtzclaw,  39  Fed.  578. 
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E.  Interveners  and  Substituted  Parties.  —  One  who  intervenes 
in  a  cause  voluntarily  subjects  himself  to  all  the  obstacles  of  the 
suit  which  prevent  the  removal  of  his  controversy,  and  cannot  intro- 
duce a  new  cause  of  action  into  the  cause  entitling  him  to  a  re- 
moval.'^ A  substituted  defendant  is  not  entitled  to  a  removal  of  a 
cause,  upon  the  ground  of  diverse  citizenship,  if  his,  predecessor! 
could  not  remove  the  cause,*^  unless  he  was  substituted  by  operation 
of  law,  in  which  ease  if  the  requisite  diversity  of  citizenship  exists, 
the  cause  is  removable.'^  One  who  was  refused  permission  by  the 
state  court  to  intervene  in  a  cause  may  remove  the  same  where  he 
was  a  necessary  party ,^*  though  not  where  no  such  application  was 
made.*^ 

F.  Infants.  —  An  infant  defendant,  whete  the  case  is  removable, 
may  remove  his  suit  into  the  federal  court  by  his  regular  guardian, 
guardian  ad  litem,  or  next  friend,  who  may  file  the  petition  and 
give  the  bond."*  But  this  cannot  be  done  until  proper  steps  have 
been  taken  by  the  service  of  process,  either  directly  or  by  substitution, 
to  bring  the  infant  defendant  into  the  state  court  according  to  the 
requirements  of  the  law  of  the  state  as  applicable  to  that  case,  or 


61.  Wilson  V.  Oswego,  151  TJ.  S.  56, 
14  Sup.  Ct.  259,  38  L.  e^.  70;  Grave^j 
V.  Corbin,  132  TJ.  S.  571,  10  Sup.  Ct. 
196,  33  L.  ed.  462;  Cable  v.  Ellis,  110 
U.  S.  389,  4  Sup,  Ct.  85,  28  L.  ed. 
186;  Kidder  v.  Northwestern  Mut.  L. 
Ins.  Co.,  117  Fed.  997;  Gudger  v.  West- 
ern N.  C.  E.  Co.,  21  Fed.  81;  Ohlquist 
V.  Farwell  &  Co.,  13  Fed.  305;  Chicago 
V.  Gage,  6  Bias.  467,  5  Fed.  Cas.  No. 
2,664,  affirmed,  101  U.  S.  184,  25  L.  ed. 
838;  Baltimore  &  O.  Tel.  Co.  v.  Mor- 
gan's Louisiana  &  T.  E.  &  S.  S.  Co., 
37  La.  Ann.  883. 

[a]  Intervening  plaintiff  has  no 
right  to  remove  cause.  In  re  San  An- 
tonio &  A.  P.  E.  Co.,  44  Fed.  145; 
Howard  v.  Stewart,  34  Neb.  765,  52 
N.  W.  714. 

[b]  Party  intervening  who  asserts 
no  new  right  but  (1)  only  rights  of 
original  defendant  cannot  remove  cause. 
Bronson  v.  St.  Croix  L.  Co.,  35  Fed. 
634.  See  Farmers'  &  Merchants'  Nat. 
Bank  v.  Schuster,  86  Fed.  161,  29  C. 
C.  A.  649.  (2)  It  is  otherwise  where 
party  intervening  is  real  party  in  in- 
terest. Chase  v.  Beech  Creek  E.  Co., 
144  Fed.  571.  See  also  Jackson  & 
Sharp  Co.  v.  Pearson,  60  Fed.  113. 

[c]  A  non-resident  heir,  intervener 
in  a  contested  claim  in  a  probate  court, 
is  not  such  a  party  to  the  suit  as 
to  give  him  the  right  to  remove  the 
cause  to  the  federal  court,  the  ad- 
ministrator pro  tern  not  joining  him  in 
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his  petition  therefor.    Mayer  v.  Schnei- 
der, 112  111.  App.  628. 

62.  Houston  &  T.  C.  B.  Co.  v.  Shir- 
ley, 111  17.  S.  358,  4  Sup.  Ct.  472, 
28  L.  ed.  455;  Cable  v.  Ellis,  110  TJ.  S. 
389,  4  Sup.  Ct.  85,  28  L.  ed.  186; 
Burnham  v.  Leoti  First  Nat.  Bank,  53 
Fed.  163,  3  C,  C.  A.  486. 

[a]  Executor  or  Administrator. 
Where  a  non-resident,  having  a  right 
to  the  removal  of  a  suit  into  the  fed- 
eral court,  fails  to  exercise  that  right, 
and  removes  into  the  state  where  suit 
is  brought  and  becomes  a  citizen  there- 
of and  there  dies,  his  executor  or  ad- 
ministrator substituted  for  him  in  the 
suit  cannot  remove  it  into  the  federal 
court.  Goodnow  v.  Grayson,  5  McCrary 
16,  15  Fed.  1. 

63.  Eelfe  v.  Bundle,  103  IT.  S.  222, 
26  L.  ed.  337,  state  superintendent  of 
insurance  who,  by  virtue  ■  of  statute, 
has  become  trustee  of  property  and  as- 
sets of  insolvent  corporation. 

64.  Hack  v.  Chicago  &  G.  S.  E.  Co., 
23  Fed.  356;  Snow  v.  Texas,  Tr.  E. 
E.,  4  Woods  394,  16  Fed.  1. 

[a]  If  admitted  as  an  intervener, 
the  subsequent  vacation  of  the  order 
permitting  intervention  does  not  pre- 
vent a  removal.  American  Nat.  Bank 
V.  Nat.  Benefit  &  C.  Co.,  70  Fed,  420. 

65.  State  v.  Barnes,  5  N.  D.  350, 
65  N'.  W.  688. 

66.  Woolridge  V.  McKenna,  8  Ped. 
'  650,    675.     See   also    Albert  v.   State, 
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until  there  is  an  appearance  there  for  him  by  some  representative 
authorized  by  the  state  law  to  appear  for  him  without  process.*' 
.  G.  Indians.  —  An  unnaturalized  Indian  cannot  remove  a  cause 
brought  against  him  in  the  state  court  to  the  federal  court,''  unless 
a  federal  question  is  involved.*^ 

H.  Receiver.'"'  —  The  receiver,  if  the  requisite  grounds  exist,  may 
remove  a  cause.'^ 

I.  Suits  by  or  Against  Aliens.''^  —  Aliens  cannot  remove  a  cause 
upon  the  ground  of  a  separable  controversy,'^  or  upon  the  ground 
of  prejudice  or  local  influence.'*  Nor  can  a  suit  by  a  state  against 
a  nonresident  alien  be  removed  by  the  latter.'^  "Where  both  the  alien 
and  the  plaintiff  are  residents  of  the  state  where  suit  is  brought, 
the  former  is  not  entitled  to  remove  the  cause.''  But  an  alien  de- 
fendant may  remove  a  suit  on  the  ground  of  a  federal  question." 


66  Md.  325,  7  Atl,  697,  59   Am.  Eep. 
159. 

67.  Woolridge  v.  McKenna,  8  Fed. 
650,  676.  See  generally  the  titles 
"Guardian  Ad  Litem;"  "Guardian 
and  Ward;"  "Infants." 

[a]  There  is  no  mode  known  to  the 
practice  of  the  federal  court  in  removed 
causes,  by  which  an  absent  infant 
defendant  can  be  served  with  proaess, 
or  broi^ght  into  court  by  substituted 
process,  by  publication,  or  otherwise; 
and  as  an  infant  cannot  voluntarily 
appear  or  waive  process  nor  can  any- 
one until  process  served  voluntarily 
appear  for  him,  it  is  premature  for 
a  guardian  or  next  friend  to  remove 
the  cause  until  the  infant  defendant 
has  been,  by  proper  service  of  process 
directly,  or  by  substitution,  brought 
into  the  state  court,  or  until  by  the 
state  laws  some  one  authorized  to  enter 
his  appearance  has  appeared  for  him 
in  that  court.  He  cannot,  nor  can 
any  one  for  him,  under  the  authority 
of  the  state  laws,  appear  in  the  fed- 
eral court,  and  his  representative  must 
defer  the  removal  until  the  infant  has 
Ibeen  properly  bound  to  defend  in  the 
state  court.  Therefore,  where  the 
father  of  an  absent  infant  defendant 
appeared  in  the  state  court,  and,  as 
next  friend,  filed  a  petition  and  bond 
for  a  removal  before  there  had  been 
any  service  of  process  or  publication 
according  to  the  state  laws  to  bring 
in  the  infant,  it  was  held  that  the 
cause  must  be  remanded  for  want  oi 
jurisdiction  over  the  person  of  the  in- 
fant. Woolridge  v.  McKenna,  8  Fed. 
650. 

68.  Paul  V.  Chilsoquie,  70  Fed.  401. 

69.  Paul  V.  Chilsoquie,  70  Fed.  401. 


70.  As  to  receivers  generally,  see 
the  title  "Receivers." 

71.  American  Nat.  Bank  v.  Nat. 
Benefit  &  C.  Co.,  70  Fed.  420;  Paterson 
Second  Nat.  Bank  v.  New  York  Silk 
Mfg.  Co.i  11  Fed.  532. 

Grounds  of  removal,  see  infra,  V. 

72.  As  to  diverse  citizenship,  see 
infra,  V,  C,  6,  b. 

73.  Tracy  v.  Morel,  88  Fed.  801; 
Woodrum  v.  Clay,  33  Fed.  897;  Guar- 
antee Co.  V.  First  Nat.  Bank,  95  Va. 
480,  28  S.  E.  909.  See  Merchants'  Cot- 
ton Press  &  Storage  Co.  v.  Insurance 
Co.,  151  U.  S.  368,  14  Sup.  Ct.  367, 
38  L.  ed.  195;  King  v.  Cornell,  106 
U.  S.  395,  1  Sup.  Ct.  312,  27  L.  ed. 
60;  Laden  v.  Meek,  130  Fed.  877,  65 
C.  C.  A.  361. 

•Compare,  however,  Hough  v.  Societe 
Electrique  Westinghouse  de  Eussie,  232 
Fed.  635  (wherein  an  alien  defendant 
was  allowed  to  remove  a  cause  on 
this  ground,  though  the  question  was 
not  raised  as  to  the  right  to  do  so); 
Bradshaw  v.  Bowden,  226  Fed.  323. 

[a]  "The  right  of  an  alien  to  re- 
move a  separate  controversy  is  not 
given  by  the  acts  of  1875  or  1887. 
Both  of  those  acts,  in  terms,  limit  it 
to  a  separate  controversy  wholly  he- 
tween  citizens  of  different  states." 
Woodrum  v.  Clay,  33  Fed.  897.  The 
Judicial  Code  is  to  the  same  effect. 
See  §28. 

74.  See  infra,  III,  M. 

75.  O 'Conor  v.  Texas,  202  TJ.  S. 
501,  26   Sup.   Ct.   726,   50  L.   ed.   1120. 

76.  Eddy  v.  Casas,  118  Fed.  363; 
Tracy  v.  Morel,  88  Fed.  801;  Booker 
V.  Crinkley,  113  N.  C.  73,  18  S.  E. 
56. 

77.  O'Ooaor  v.  Texas,  202  U.  S.  501, 
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J.  Condemnation  Proceedings/^  —  Though  a  statute,  providing 
for  an  appeal  by  either  party  to  a  court,  from  the  appraisal  by  free- 
holders of  property  sought  to  be  condemned,  declares  that  the  land- 
owner is  the  plaintiff,  such  landowner  may  remove  the  cause  as  he 
is  a  defendant  within  the  meaning  of  the  removal  act.''® 

K.  Necessity  foe  Joinder  op  All  Dependants.  —  1.  Suits  Aris- 
ing Under  Constitution,  Laws  or  Treaties  of  United  States.  —  Where 
there  is  no  separable  controversy,  all  the  defendants  must  unite  in 
a  petition  for  removal  on  the  ground  that  the  cause  is  one  arising 
under    the    constitution,    laws,    or    treaties   of   the    United    States.^" 

2.  Diversity  of  Citizenship.  —  Where  there  is  no  separable  con- 
troversy, all  the  proper  and  necessary  defendants  at  least  must  unite 
in  a  petition  for  removal  upon  the  ground  of  diversity  of  citizen- 
ship.s^    Merely  formal  or  nominal  defendants  need  not  join  in  the 


26  Sup.  Ct.  726,  50  L.  ed.  1120,  where 
it  appears  from  the  pleadings  and  not 
merely  from  the  petition  for  removal. 

78.  As  suits  removaljle,  see  supra, 
III,  E,   7. 

79.  Mason  City  &  Ft.  D.  E.  Co.  v. 
Boynton,  204  U.  S.  570,  27  Sup.  Ct. 
321,  51  L.  ed.  629. 

[a]  In  a  suit  brought  by  a  city 
against  known  and  unknown  owners, 
for  the  condemnation  of  land  for  the 
opening  of  a  street,  where  the  only 
controversy  is  as  to  the  value  of  the 
land,  where  a  non-resident  voluntarily 
appears  as  one  of  the  unknown  own- 
ers, as  to  him  it  is  a  controversy  whol- 
ly between  himself  and  the  city,  and 
he  has  the  right  to  remove  the  cause 
as  to  himself  into  the  federal  court, 
and  the  cause  may  proceed  as  to  the 
other  defendants  in  the  state  court. 
Chicago  V.  Hutchinson,  11  Biss.  484,  15 
Fed.  129. 

80.  See  the  following:  U.  S.— Gable- 
man  V.  Peoria,  D.  &  E.  E.  Co.,  179 
V.  8.  335,  21  Sup.  Ct.  171,  45  L.  ed. 
220;  Chicago,  E.  I.  &  P.  Ey.  Co.  v. 
Martin,  178  U.  S.  245,  20  Sup.  Ct.  854, 
44  L.  ed.  1055  (affirming  59  Kan.  437, 
53  Pac.  461);  Martin  v.  St.  Louis  S. 
W.  Ey.  Co.  of  Texas,  134  Fed.  134; 
Miller  v.  Le  Mars  Nat.  Bank,  116  Fed. 
551;  Scott  V.  Choctaw,  O.  &  G.  E.  Co-, 
112  Fed.  180;  Yarnell  v.  Felton,  102 
Fed.  369;  Shearing  v.  Trumbull,  75  Fed. 
33;  New  York  v,  Independent  Steam- 
(boat  Co.,  21  Fed.  593.  Ark.— St.  Louis 
A.  &  T.  E.  Co.  V.  Trigg,  63  Ark.  536, 
40  S.  W.  597.  Tex.— Texas  &  P.  E. 
Co.  V.  Huber,  100  Tex.  1,  92  S.  "W. 
832;  Texas  &  P.  E.  Co.  v.  Young 
(Tex.  Civ.  App.),  27  S.  W.  145. 
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[a]  Separable  Controversy.— If   the 

cause  of  action  asserted  against  the 
removing  defendant  is  clearly  separ- 
able, the  other  defendant  need  not  be 
joined  in  order  for  the  removing  de- 
fendant to  remove  the  cause.  State 
Imp.-Dev.  Co.  v.  Leininger,  226  Fed. 
884.    See  also  infra,  III,  K,  3. 

[b]  A  nominal  defendant,  whose  in- 
terest, if  he  has  any,  is  separable  from 
that  of  the  other  defendants,  need  not 
be  joined.  Henderson,  v.  Cabell,  8S 
Tex.  541,  19  S.  W.  287. 

81.  Casey  v.  Baker,  212  Fed.  847; 
Richardson  v.  Southern  Idaho  Water 
Power  Co.,  209  Fed.  949.  See  also 
the  following:  U.  S. — Cochran  v.  Mont- 
gomery, 199  U.  S.  260,  26  Sup.  Ct. 
58,  50  L.  ed.  182,  4  Ann.  Cas.  451; 
Chicago,  E.  I.  &  P.  Ey.  Co.  v.  Martin, 
178  U.  S.  245,  20  Sup.  Ct.  854,  44  L. 
ed.  1055;  Wilson  v.  Oswego,  151  U.  S. 
56,  14  Sup.  Ct.  259,  38  L.  ed.  70; 
Miller  v.  ClifPord,  133  Fed.  880,  67 
C.  C.  A.  52,  5  L.  E.  A.  (N.  S.)  49; 
German  Sav.  &  L.  Soc.  v.  Dormitzer, 
116  Fed.  471,  53  C.  C.  A.  639;  McNaul 
V.  West  Indian  S.  Corp.,  178  Fed.  308; 
Blackburn  v.  Blackburn,  142  Fed.  901; 
Huntington  v.  Pinney,  126  Fed.  237; 
Yarnell  v.  Pelton,  104  Fed.  369;  Thomp- 
son V.  Chicago,  St.  P.  &  K.  C.  E.  Co., 
60  Fed.  773:  Smith  v.  McKay,  4  Fed. 
353,  356.  Ga.— Young  v.  Oakes,  104 
Ga.  62,  30  S.  E.  423;  Bliss  &  Co.  v. 
Eawson,  43  Ga.  181,  9  Am.  Eep.  164. 
Mass. — Mutual  Life  Ins.  Co.  v.  Allen, 
134  Mass.  389;  Bryant  v.  Eioh,  106 
Mass.  180,  8  Am.  Eep.  311.  S.  0. 
Baber  v.  Southern  Ey.  Co.,  76  S.  C. 
4,,  56  S.  E.  540.     Va.— Guarantee  Co. 
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petition  to  remove,  however.*^  Nor  need  unnecessary  parties,^^  or 
parties  not  served,**  join  in  the  petition  for  removal  upon  this 
gronnd.  Parties  described  in  the  plaintiff's  petition  as  unknown 
need  not  join.^^ 

3.  Where  Separable  Controversy.  —  If  the  removal  is  upon  the 
ground  of  a  separable  controversy  between  citizens  of  different  states, 
any  one  or  more  of  the  defendants  actually  interested  in  the  separ- 
able controversy  may  remove  the  suit.^^  That  a  defendant  not  en- 
titled to  a  removal  upon  such  ground  joins  in  the  petition  is  im- 
material.*^ 

L.  As  Affected  by  Residence.  —  Except  in  the  ease  of  a  removal 
on  the  ground  that  the  suit  arises  under  the  constitution  or  laws  of 
the  United  States,**  none  but  nonresidents  have  the  right  of  removal,*® 
as  the  removal  statute  restricts  the  right  of  removal  to  defendants 
who  are  nonresidents  of  the  state,  where  the  suit  is  brought.®"  Hence, 
where  there  are  several  defendants  all  the  necessary  defendants  must 


V.   First    Nat.    Bank,    95    Va.    480,    28 
S.  E.  909. 

[a]  A  removal  cannot  be  had  by  a 
single  defendant  unless  it  appears  from 
the  record  that  he  is  the  sole,  proper 
or  necessary  party  defendant  in  the 
action.  West  Side  E.  Go.  v.  California 
Pac.  E.  Co.,  202  Fed.  331. 

82.  Shattuck  v.  North  British  &  M. 
Ins.  Co.,  58  Fed.  609,  7  C.  C.  A.  386; 
Henderson  v.  Cabell,  43  Fed.  257.  See 
also  Pond  v.  Sibley,  19  Blatchf.  189, 
7  Fed.  129,  135. 

[a]  But  the  joinder  of  trustees  not 
indispensable,  but  merely  formal,  par- 
ties, having  no  interest  in  the  contro- 
versy, did  not  deprive  a  federal  court 
of  jurisdiction  of  the  suit,  which  was 
removable  by  the  individual  defend- 
ants. Lake  St.  El.  E.  Co.  v.  Ziegler, 
99  Fed.  114,  39  C.  C.  A.  431. 

83.  Cooke  v.  Seligman,  17  Blatchf. 
452,  7  Fed.  263. 

84.  Bowles  v.  Heinz  Co.,  188  Fed. 
937;  Tremper  v.  Schwabacher,  84  Fed. 
413. 

85.  Walker  v.  Eichards,  55  Fed. 
129. 

86.  Judicial  Code,  §28.  See  also 
the  following:  Cochran  v.  Montgomery, 
199  U.  S.  260,  26  Sup.  Ct.  58,  50  L. 
ed.  182,  4  Ann.  Cas.  451;  Chicago, 
E.  I.  &  P.  By.  Co.  V.  Martin,  178 
U.  S.  245,  20  Sup.  Ct.  854,  44  L,  ed. 
1055;  Rand  v.  Walker,  117  U.  S.  340, 
6  Sup.  Ct.  769,  29  L.  ed.  907;  Puckett 
V.  Columbus  Power  Co.,  248  Fed.  353, 
355;  Buck  V.  Felder,  196  Fed.  419; 
New  York  Construction  Co.  v.  Simon, 
53  Fed.  1;  Western  U.  T.  Co.  v.  Brown, 


32    Fed.    337;    Faison    v.    Hardy,    114 
N.  C.  429,  19  S.  E.  701. 

[a]  Defendant  must  be  actually  in- 
terested in  the  controversy.  Merchants' 
Cotton-Press  &  Storage  Co.  v.  Insurance 
Co.,  151  U.  S.  368,  1^  Sup.  Ct.  367, 
38  L.  ed.  195;  Band  v.  Walker,  117 
U.  S.  340,  6  Sup.  Ct.  769,  29  L.  ea. 
907. 

87.  Snow  V.  Smith,  88  Fed.  657. 

88.  Such  causes  are  removable  ir- 
respective of  citizenship.  See  infra, 
V,  B,  1,  a. 

89.  The  Dalles  &  Eockland  Ferry 
Co.  V.  Hendryx,  189  Fed.  266;  Decker 
V.   Southern  By.   Co.,  189  Fed.   224. 

90.  Patch  V.  Wabash  E.  Co.,  207 
U.  S.  277,  28  Sup.  Ct,  80,  52  L.  ed. 
204,  12  Ann.  Cas.  518;  Thurber  v. 
Miller,  67  Fed.  371,  14  C.  C.  A.  436; 
Park  Square  Auto  Station  v.  American 
Locomotive  Co.,  222  Fed.  979;  Whitaker 
V.  Condon,  217  Fed.  139;  H.  G.  Baker 
&  Bro.  V.  Pinkham,  211  Fed.  728; 
Kirby  v.  Chicago  &  N.  W.  E.  Co.,  106 
Fed.  551;  Long  v.  Quinn  Bros.,  215 
Mass.  85,  102  N.  B.  348. 

[a]  Where  the  jurisdiction  of  a  fed- 
eral court  depends  on  diverse  citizen- 
ship, either  the  record  or  the  petition 
for  removal  must  show  that  defend- 
ant is  a  nonresident  of  the  state  where 
the  suit  is  brought,  and,  if  this  does 
not  appear,  the  state  court  retainj 
jurisdiction,  though  the  proceedings  for 
removal  may  have  brought  the  papers 
in  the  case  to  the  federal  court.  Fife 
V.   Whittell,  102  Fed.   537. 

[b]  Temporary  residence  does  not 
defeat  right,  if  actually  a  nonresident. 
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be  nonresidents  of  the  state  where  the  suit  is  brought,  if  removal  is 
sought  by  reason  of  diversity  of  citizenship,^^  unless  there  is  a 
separable  controversy  present,  in  which  case  the  party  removing  the 
cause  must  show,  not  only  that  he  is  a  citizen  of  another  state,  but 
also  that  there  is  "a  controversy  which  is  wholly  between  citizens  of 
different  states,  and  which  can  be  fully  determined  as  between,  them," 
and  that  he  is  "actually  interested  in  such  controversy."*^  Eesidents 
of  the  state  in  which  the  suit  is  brought  have  no  right  to  remove  a 
cause  on  the  ground  of  diverse  citizenship.®^  Nor  can  they  remove 
it  upon  the  ground  of  a  separable  controversy  between  plaintiffs  and 
another  defendant.'* 

M.  For  Puejudice  or  LocAii  Influence.''  —  An  early  statute  al- 
lowed either  the  plaintiff  or  defendant  to  remove  the  cause  upon  the 
ground  of  prejudice  or  local  influence ;°°  but  now  only  a  defendant,  who 
is  a  citizen  of  another  state  than  that  in  which  the  action  is  brought," 


Chiatovich  v.  Hanchett,  78    Fed.    193; 
Brisenden  v.  Chamberlain,  53  Fed.  307. 

91.  Fishblatt  v.  Atlantic  City,  174 
Fed.  196;  McCabe's  Admx.  v.  Mays- 
ville  &  B..S.  R.  Co.,  112  Ky.  861,  66 
S.  W.  1054;  Cincinnati,  N.  O.  &  T.  P. 
E.  Co.  V.  Finnell's  Admr.,  108  Ky.  135, 
55  S.  W.  902,  57  L.  E.  A.  266. 

92.  Fishblatt  v.  Atlantic  City,  174 
Fed.  196. 

Alien  cannot  remove,  see  supra,  III, 
I. 

93.  Patch  V.  Wabash  R.  Co.,  207 
V.  8.  277,  28  Sup.  Ct.  80,  52  L.  ed. 
204,  12  Ann.  Gas.  518;  Merchants'  Cot- 
ton Press  &  Storage  Co.  v.  Insurance 
Co.,  151  U.  S,  368,  14  Sup.  Ct.  367, 
38  L.  ed.  195;  Martin  v.  Snyder,  148 
XT.  S.  663,  13  Sup.  Ct.  706,  37  L.  ed. 
602;  Southern  Pac.  Co.  v.  Denton,  146 
U.  S.  202,  13  Sup.  Ct.  44,  36  L.  ed. 
942;  Whitaker  v.  Coudon,  217  Fed. 
139;  Drovers'  Deposit  Nat.  Bank  v. 
Tichenor,  202  Fed.  1013;  Dalles  &  E. 
Ferry  Co.  v.  Hendryx,  189  Fed.  266; 
Parkinson  v.  Barr,  105  Fed.  81;  Fife 
V.  Whittell,  102  Fed.  537;  Bryan  v. 
Eiehardson,  153  Mass.  157,  26  N.  E. 
435. 

94.  Thurber  v.  Miller,  67  Fed.  371, 
14  C.  C.  A.  432;  Whitaker  v.  Coudon, 
217  Fed.  139.  See  also  Wrightsville 
Hdw.  Co.  V.  Hardware  &  W.  Mfg.  Co., 
180  Fed.  586.  But  see  Stanbrough  v. 
Cook,  38  Fed.  369,  3  L.  E.  A.  400. 

95.  Prejudice  or  local  influence  as 
ground  of  removS,l,  see  infra,  V,  E. 

96.  See  Eemoval  Act  of  1867;  Amer- 
ican Bible  Soe.  v.  Grove,  101  U.  S. 
610,  25  L.  ed.  847;  Knapp  «.  Troy  & 
B.  E.  E.  Co.,  20  Wall.  (IT.  S.)  117,  22 

Vol,  XXII 


L.  ed.  328;  Sewing  Maeh.  Co.'s  Case, 
18  Wall.  (U.  S.)  553,  21  L.  ed.  914. 
See  also  supra,  in,  0. 

[a]  Removal  by  plaintiff  was  had 
in  following:  U.  S. — Hess  v.  EeynoHs, 
113  U.  S.  73,  5  Sup.  Ct.  377,  28  L. 
ed.  927.  Ga. — ^Floyd  County  Comrj. 
V.  Hurd,  49  Ga.  462,  15  Am.  Eep.  682. 
Nev. — Meadow  Valley  Mining  Co.  v. 
Dodds,  7  Nev.  143,  8  Am.  Eep.  709. 

[b]  Joinder  of  Defendants. —  (1) 
Under  this  statute,  all  the  defendants 
were  required  to  join  in  the  applica- 
tion for  removal  (U.  S. — Sewing  Maeh. 
Co.'s  Case,  18  Wall.  553,  21  L.  ed. 
914.  N.  Y.— Cooke  v.  State  Nat.  Bank, 
52  N.  Y.  96,  11  Am.  Eep.  667.  Va, 
Beery  v.  Iriek,  22  Gratt.  [63  Va.]  484, 
12  Am.  Eep.  539),  unless  (2)  the  non- 
joining  defendants  were  improper,  for- 
mal or  unnecessary  partie'S.  Bixby  1-. 
Couse,  8  Blatchf.  73,  3  Fed.  Cas.  No. 
1,451;  Cooke  v.  State  Nat.  Bank,  52 
N.  Y.  96,  11  Am.  Eep.  667. 

97.  Judicial  Code,  §28;  Cochran  v. 
Montgomery,  199  U.  S.  260,  26  Sup.  Ct. 
58,  50  L.  ed.  182,  4  Ann.  Cas.  451; 
Southern  E.  Co.  v.  Allison,  190  U.  S. 
326,  23  Sup.  Ct.  713,  47  L.  ed.  1078; 
Ameriaan  Bible  Soc.  v.  Grove,  101  TJ.  S. 
610,  25  L.  ed.  847;  Hurst  v.  Western 
&  A.  E.  E.  Co.,  93  U.  S.  71,  23  L. 
ed.  805. 

[a]  Only  Defendants  Can  Remove. 
Hanriok  v.  Hanrick,  153  U.  S.  192,  14 
Sup.  Ct.  835,  38  L.  ed.  685;  Tullock 
V.  Webster,  40  Fed.  706.  See  also 
supra.  III,  C. 

[b]  Plaintiff  will  be  treated  as  de- 
fendant on  trial  of  a  counterclaim. 
Walcott  V.  Watson,  46  Fed.  589;  Oarson 
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at  the  time  of  the  commencement  of  the  action  as  well  as  at  the 
time  of  the  petition  for  removal,"'  may  remove  the  cause  on  this 
ground.  All  the  necessary  parties  on  one  side  must  be  citizens  of 
states  different  from  those  on  the  other  side."  But  "any  defend- 
ant" may  remove,  though  his  co-defendants  decline  to  join  in  the 
application.^  Aliens^  and  citizens  of  territories'  are  excluded  from 
removing  upon  this  ground.  A  foreign  corporation  may  remove  a 
suit  upon  this  ground,*  notwithstanding  it  has  complied  with  statutory 
provisions  of  the  state  wherein  the  suit  is  pending  as  to  doing  business 
within  such  stete.^ 

IV.  COURTS  PROM  WHICH  AND  TO  WHICH  SUITS  REMOV- 
ABLE. —  A.  Courts  From  Which  Removable.  — 1.  State  Courts. 
The  statute  merely  provides  for  removal  from  state  to  federal  courts," 
and  not  from  federal  to  state  courts.'  The  mere  fact  that  the  federal 
statute  confers  jurisdiction  upon  state  courts  in  certain  cases  does 
not  make  such  courts  federal  courts  and  prevent  a  removal  there- 
from.' 

Appellate  Courts.  —  The  statute  is  applicable  only  to  suits  instituted 


&  E.  Lumb.  Co.  v.  Holtzelaw,  39  Fed. 
578. 

[e]  Formal  defendant  cannot  re- 
move. Adelbert  College  v.  Toledo  W. 
&  W.  E.  Co.,  47  Fed.  836. 

[d]  A  cause  cannot  be  removed  upon 
this  ground  unless  the  party  opposing 
the  petition  for  removal  is  a  citizen 
of  the  state  in  which  the  suit  is 
brought.  American  Bible  Soc.  v.  Grove, 
101  U.  S.  610,  25  L.  ed.  847;  Hancock 
V.  Holbrook,  27  Fed.  401,  afflrmed,  119 
U.  S.  586,  7  Sup.  Ct.  341,  30  L.  ed. 
538. 

98.  Young  V.  Ewart,  132  U.  S.  267, 
10  Sup.  Ct.  75,  33  L.  ed.  352;  Bradley 
V.  Ohio  Eiver  E.  &  C.  E.  Co.,  78  Fed. 
387;  Bradley  v.  Ohio  Eiver  &  C.  E. 
Co.,  119  N.  C.  744,  26  S.  E.  169. 

99.  Cochran  v.  Montgomery,  199  IT. 
S.  260,  26  Sup.  Ct.  58,  50  L.  ed.  182, 
4  Ann.  Cas.  451;  Eosenthal  v.  Coates, 
148  U.  S.  142,  13  Sup.  Ct.  576,  37  L. 
ed.  399;  Hancock  v.  Holbrook,  119  U. 
S.  586,  7  Sup.  Ct.  341,  30  L.  ed.  538; 
Jefferson  v.  Driver,  117  U.  S.  272,  6 
Sup.  Ct.  729,  29  L.  ed.  897;  American 
Bible  Soc.  V.  Price,  100  V.  S.  61,  3 
Sup.  Ct.  400,  28  L.  ed.  70;  Grover  & 
B.  8.  M.  Co.  V.  Florence,  etc.  Co.,  18 
Wall.  (U.  8.)  553,  21  L.  ed.  914. 

1.  Cochran  v.  Montgomery,  199  XT. 
8.  260,  26  Sup.  Ct.  58,  50  L.  ed.  182, 
4  Ann.  Cas.  451;  Haire  v.  Eome  E. 
Co.,  57  Fed.  321;  Detroit  v.  Detroit 
City  E.  Co.,  54  Fed.  1;  Whelan  v.  New 
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York  L.  E.  &  W.  E.  Co.,  35  Fed.  849, 

I  L.  E.  A.  65. 

2.  XJ.  S.— King  V.  Cornell,  106  XJ.  S. 
395,  1  Sup.  Ct.  312,  27  L.  ed.  60; 
Sewing  Mach.  Co.'s  Case,  18  Wall.  553, 
21  L.  ed.  914;'  Grand  Trunk  E.  Co. 
V.  Twitohell,  59  Fed.  727,  8  C.  C.  A. 
237;  Cohn  v.  Louisville,  N.  O.  &  T. 
E.  Co.,  39  Fed.  227.  Ga. — Dahlonega 
Co.  V.  Hall  Mdse.  Co.,  88  Ga.  341,  14 
S.  E.  473.  La.— New  Orleans,  Ft.  J. 
&  G.  I.  E.  Co.  V.  Eabasse,  44  La.  Ann. 
178,  10  So.  708.  Mich. — Crane  v.  Eeed- 
er,  28  Mich.  527,  15  Am.  Eep.  223. 
Minn. — Stinson  v.  St.  Paul  S.  &  T.  F. 
E.  Co.,  20  Minn.  492. 

3.  Dahlonega  Co.  v.  Hall  Mdse.  Co., 
88  Ga.  339,  14  S.  B.  473. 

■  4.  Farmers'  Loan  &  Tr.  Co.  v.  Ma- 
quillan,  3  Dill.  379,  8  Fed.  Cas.  No. 
4,668;   Quigley  v.  Central  Pac.  E.  Co., 

II  Nev.  350,  21  Am.  Eep.  757. 

6.  Southern  E.  Co.  v.  Beach,  193 
U.  S.  667,  24  Sup.  Ct.  854,  48  L.  ed. 
839  (reversing  131  N.  C.  399,  42  S.  E. 
856);  Southern  E.  Co.  v.  Allison,  190 
U.  8.  326,  23  Sup.  Ct.  713,  47  L.  ed. 
1078,  reversing  129  N.  C.  336,  40  S.  B. 
91. 

6.  See  the  statute,  and  infra,  this 
section. 

[a]  Justices'  Courts. — Suits  pending 
before  justices'  courts  are  removable., 
Katz  V.  Herschel  Mfg.  Co.,  150  Fed. 
684. 

7.  MeCollom  v.  Pipe,  7  Kan.  189. 

8.  New  Orleans  Nat.  Bank  v.  Mer- 
chant, 18  Fed.  841. 
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in  state  courts  of  original  jurisdiction,"  and  hence  there  can  be  no 
removal  from  the  courts  of  last  resort.^" 

2.  Territorial  Courts.  —  A  case  commenced  in  a  territorial  court, 
although  pending  when  the  territory  becomes  a  state,  is  not  within 
the  statute  and  cannot  be  removed.^^ 

B.  Courts  to  "Which  Eemovable.  —  The  statute  provides  for  re- 
moval to  the  district  court  of  the  proper  district,  in  which  the  action 
is  pending  ;i^  and  when  a  removal  may  be  had  in  such  district  it 
cannot  be  made  to  the  federal  court  of  any  other  district.^^    An  action 


9.  Williams  v.  Lowe,  4  Neb.  382. 

10.  Williams  v.  Lowe,  4  Neb.  382; 
Miller  v.  Finn,  1  Neb.  254.  But  see 
Sneed  v.  Brownlow,  4  Coldw.  (Tenn.) 
253. 

11.  Ames  V.  Colorado  Cent.  E.  Co., 
4  Dill.  260,  1  Fed.  Gas.  No.  325. 

[a]  The  enabling  acts  provide  foi" 
the  disposition  of  pending  cases  in  ter- 
ritorial courts  and  generally  a  pro- 
vision is  included  regulating  the  re- 
moval to  federal  courts  of  all  cases 
of  a  federal  nature.  See  the  follow- 
ing: Washington  &  L  R.  Co.  v.  Coeur 
D'Alene  R.  &  N.  Co.,  160  U.  S.  77,  16' 
Sup.  Ct.  231,  40  L.  ed.  346;  Koenigs- 
berger  v.  Richmond  S.  Min.  Co.,  158 
TJ.  S.  41,  15  Sup.  Ct.  751,  39  L.  ed. 
889;  Baker  v.  Morton,  12  Wall.  (TJ.  S.) 
150,  20  L.  ed.  262;  United  Stat*es  Ex- 
press Co.  V!  Kountze  Bros.,  8  Wall. 
(IT.  S.)  342,  19  L.  ed.  457;  United 
States  V.  Lynde,  44  Fed.  215;  Stras- 
burger  v.  Beeeher,  44  Fed.  209;  United 
States  V.  Taylor,  44  Fed.  2;  Dome  v. 
Richmond  S.  Min.  Co.,  1  S.  D.  20,  44 
N.  W.  1021. 

12.  Judicial  Code,  §§28,  29,  5  Fed. 
St.  Ann.  (2d  ed.),  p.  16,235;  1  U.  S. 
Comp.  St.  1916,  §§1010,  1011. 

[a]  Oonstru'ctlon  of  Words  of  Stat- 
ute.— The  words  of  the  twenty-eighth 
section  of  the  Judicial  Code,  "proper 
district,"  must  be  construe(i  with  refer- 
ence to  the  other  sections  of  .the  act. 
Section  twenty-nine  provides  for  the 
filing  of  a  petition  and  giving  of  a 
bond  for  removing  the  cause  to  the 
district  court  of  the  district  in  which 
the  action  is  pending,  and  the  former 
section,  when  read  in  connection  with 
this  latter  section,  must  be  construed 
to  mean  that  a  cause  can  be  removed 
only  to  the  district  court  in  whose 
territory  tlie  suit  is  pending.  Ostrom 
r.  Edison,  244  Fed.  228.  But  see  Park 
Square  Automobile  Station  c.  American 
Locomotive  Co.,  222  Fed.  979. 

[b]  While  the   cause    may    be    re- 
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moved  into  some  other  district  court 
and  proceeded  with  if  objection  is  not 
made,  and  the  district  court  would  not 
be  without  jurisdiction,  the  court  must 
remand  on  motion  of  the  plaintiff  if 
not  removed  to  "the  proper  district." 
Mattison  v.  Boston  &  M.  E.  R.,  205 
Fed.  821. 

13.  Ostrom  v.  Edison,  244  Fed.  228. 
231.  See  also  eases  cited  infra,  thia 
section. 

[a]  After  transfer  to  a  state  court 
in  another  federal  district,  the  case 
may  be  removed  to  the  district  court 
of  such  district  and  not  to  the  fed- 
eral court  of  the  district  where  the 
■suit  was  originally  brought.  Hess  v. 
Reynolds,  113  U.  S.  73,  5  Sup.  Ct.  377, 
28  L.  ed.  927;  Roberts  v.  Chicago,  B. 
&  Q.  R.  Co.,  168  Fed.  316. 

[b]  Reciprocal  Eights  of  Parties. 
In  a  case  where  removal  may  properly 
be  made  to  the  federal  court  of  the 
district  in  which  the  suit  is  pending, 
the  fact  that  the  plaintiff  might  bring 
the  case  in  the  district  of  the  defend- 
ant's residence  does  not  give  the  de- 
fendant the  right  to  remove  the  case 
to  that  district.  Ostrom  v.  Edison, 
244  Fed.  228,  230. 

[c]  The  boundaries  of  a  federal 
judicial  district  established  by  act  of 
congress  cannot  (1)  be  affected  by 
■subsequent  state  legislation  organizing 
new  counties,  and  changing  county 
lines  so  as  to  change  the  district  to 
which  suits  brought  in  the  state  courts 
of  such  counties  might  be  removed 
(Hyde  v.  Victoria  Land  Co.,  125  Fed. 
970),  and  (2)  if  by  the  organization 
of  new  counties  after  the  establishment 
of  federal  judicial  districts  in  the  state, 
one  of  the  counties  is  in  two  federal 
districts,  a  suit  originating  in  the  state 
courts  of  'such  county,  and  removable 
to  the  federal  courts,  can  be  removed 
to  either  federal  district,  without  re- 
gard to  the  district  in  which  the  county 
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by  and  against  non-residents  of  the  state  and  district  whete  brought 
cannot  be  removed  to  the  federal  court  of  the  district  where  it  is 
pending  on  the  ground  of  diversity  of  citizenship,^*  but  in  such  case 
the  general  rule  of  waiver  obtains  and  an  objection  to  a  removal 
must  be  raised  by  the  adverse  party  before  assenting  to  the  juris- 
diction of  the  federal  court.^^  A  timely  objection,  in  such  case,  has 
been  held  to  deprive  a  party  of  the  right  to  remove  the  cause,^^  but 
some  cases  hold  to  the  contrary,  that  such  a  cause  may  be  removed 
to  the  district  of  the  defendant's  residence,  which,  under  the  cir- 
cumstances, is  the  proper  district.^' 

V.  GROUNDS  FOR  REMOVAL.  —  A,  In  General.  — The  act, 
in  general,  authorizes  the  removal  of  a  cause  to  the  federal  court 
where  it  involves  a  federal  question,"  or  a  diversity  of  citizenship,^^ 
or  a  separable  controversy,^"  or  where  prejudice  or  local  influence 
would  prevent  the  parties  from  obtaining  justice  in  the  state  eourt.^^ 
Unless  the  suit  falls  within  some  of  the  enumerated  classes  it  is  not 
properly  removable  even  though  the  federal  court  may  have  juris- 
diction of  the  causes  therein  alleged  or  some  of  them.^^ 


seat  of  the   county   is  located.     Hyde 
V.  Victoria  Land  Co.,  125  Fed.  970. 

14.  In  re  Wisner,  203  IT.  S.  449,'  27 
Sup.  Ct.  150,  51  L.  ed.  264. 

[a]  Where  one  party  resides  in  the 
state  but  outside  the  district  in  which 
the  suit  is  pending,  the  rule  applies, 
and  the  case  cannot  be  removed  to  the 
federal  court  of  such  district.  Shawnee 
Nat.  Bank  v.  Missouri,  K.  &  T.  Ey.  Co., 
175  Fed.  456;  St.  Louis  &  S.  F.  E. 
Co.  V.  Kitchen,  98  Ark.  507,  136  S.  W. 
970,  50  L.  E.  A.   (N.  S.)  828. 

15.  Kreigh  v.  Westinghouse,  214  U. 
S.  249,  29  Sup.  Ct.  619,  53  L.  ed.  984; 
Western  Loan  &  S.  Co.  v.  Butte  &  B. 
C.  M.  Co.,  210  U.  S.  368,  28  Sup.  Ct. 
720,  52  L.  ed.  1101;  In  re  Moore,  209 
U.  S.  490,  28  Sup.  Ct.  585,  52  L.  ed. 
904,  distinguishing  and  explaining  In  re 
Wisner,  203  U.  S.  449,  27  Sup.  Ct.  150, 
51  L.  ed.  264. 

[a]  What  Constitutes  a  Waiver. 
(1)  The  defendant  waives  his  right  to 
object  to  the  court's  jurisdiction  by 
removing  the  cause.  In  re  Moore,  209 
U.  S.  490,  28  Sup.  Ct,  585,  52  L.  ed. 
904.  See  also  Mackay  v.  Uinta  Dev. 
Co.,  229  U.  S.  173,  33  Sup.  Ct.  638, 
57  L.  ed.  1138.  (2)  The  plaintiff  may 
waive  his  right  to  object  to  the  court  'a 
jurisdiction  by  pleading  to  the  issues 
in  the  federal  court.  In  re  Moore, 
209  U.  S.  490,  28  Sup.  Ct.  585,  52 
L.  ed.  904. 

16.  Eddy  v.  Chicago  &  N.  W.  Ey. 
Co.,  226  Fed.  120;  Pavick  v.  Chicago, 


M.  &  St.  P.  Ey.  Co.,  225  Fed.  395; 
St.  John  V.  Taintor,  220  Fed.  457;  St. 
John  V.  United  States  Fid.  &  Guar. 
Co.,  213  Fed.  685;  Murdock  v.  Martin, 
178  Fed.  307. 

[a]  Effect  of  Change  of  Statute. 
The  substitution  of  the  phrase  "proper 
district"  for  the  phrase  "district  in 
which  'Such  suit  is  pending,"  in  the 
section  which  defines  removal  of  causes, 
does  not  mean  that  congress  intended 
to  include  within  the  districts  to 
which  such  removal  could  be  had  other 
districts  than  those  in  which  the  suit 
was  pending  whenever,  because  of  the 
residence  of  the  parties,  a  suit  otJier- 
wise  removable  could  not  be  removed 
against  the  objection  of  either  party 
to  the  federal  court  of  the  local  dis- 
trict. St.  John  V.  United  States  Fid. 
&  Guar.  Co.,  213  Fed.  685. 

17.  Park  Square  Automobile  Station 
V.  American  L.  Co.,  222  Fed.  979; 
Stewart  v.  Cybur  Lumber  Co.,  211  Fed. 
343.  See  also  Mattison  V.  Boston  & 
M.  E.  E.,  205  Fed.  821. 

18.  See  infra,  V,  B,  1. 

19.  See  infra,  V,  C. 

20.  See  infra,  V,  D. 

21.  See  infra,  V,  E. 

22.  Chesapeake  &  0.  Ey.  Co.  v. 
Cockrell,  232  U.  S.  146,  34  Sup.  ct. 
278,  58  L.  ed.  544;  Tullar  v.  Illinois 
Cent.  E.  Co.,  213  Fed.  280. 

Jurisdiction  of  federal  courts,  see  the 
title  "United  States  Courts." 

Vo!,  XSII 


788 


REMOVAL  OF  CAUSES 


.B.  Cases  Arising  Under  United  States  Constitution  and  Laws. 
1.  Cases  Involving  Federal  Question,  —  a.  In  General.  —  The  first 
class  of  removable  eases  embraces  causes  that  involve  a  federal  ques- 
tion,^^  or  in  other  words  suits  of  a  civil  nature  at  law  or  in  equity^* 
arising  under  the  constitution,  laws,  or  treaties  of  the  United  States 
and  of  which  the  district  courts  of  the  United  States  are  given  original 
jurisdiction.^^  A  cause  thus  involving  a  federal  question  is  remov- 
able irrespective  of  the  citizenship  of  the  parties,^*  or  the  fact  that 
other  questions  may  also  be  in  issue,^'  and  even  though  the  same 
general  rule  would  be  applied  in  its  determination  by  the  state  court 
as  that  applied  by  the  federal  court.^^ 

b.  What  Are  Federal  Questions. — (I.)  In  General.  — A  cause  may 
be  said  to  involve  a  federal  question  whenever  its  correct  decision  de- 
pends on  the  construction  of  either  the  constitution  or  laws  of  the 
United  States  or  when  the  title  or  right  set  up  may  be  defeated 


23.  Judicial  Code,  §28,  as  amended 
Jan.  20,  1914,  c.  11,  5  Fed.  St.  Ann. 
(2d  ed.),  p.  16,  1  TJ.  S.  Comp.  St. 
(1916),  §1010;  Matter  of  Dunn,  212 
r,  S.  374,  383,  29  Sup.  Ct.  299,  53 
L.  ed.  558;  Tennessee  v.  Union  &  P. 
Bank,  152  U.  S.  454,  14  Sup.  Ct.  654, 
38  L.  ed.  511;  Virginia  v.  Paul,  148 
U.  S.  107,  18  Sup.  Ct.  536,  37  L.  ed. 
386;  Southern  Pac.  R.  Co.  v.  California, 
118  V.  S.  109,  6  Sup.  Ct.  993,  30  L. 
ed.  103;  Pacific  Railroad  Eemoval 
Cases,  115  U.  S.  1,  5  Sup.  Ct.  1113, 
29  L.  ed.  319;  Feibelman  v.  Packard, 
109  IT.  S.  421,  3  Sup.  Ct.  289,  27  L. 
ed.  984;  Bryant  Bros.  Co.  v.  Robinson, 
149  Fed.  321,  324,  79  C.  C.  A.  259; 
Eighmy  v.  Poucher,  83  Fed.  855;  New 
Orleans  National  Bank  v.  Merchant, 
18  Fed.   841. 

[a]  State  a  Party. — Germania  Ins. 
Co.  V.  Wisconsin,  119  TJ.  S.  473,  7  Sup. 
Ct.  260,  30  L.  ed.  461;  Ames  v.  Kansas, 
111  U.  S.  449,  4  Sup.  Ct.  437,  28  L. 
ed.  482. 

24.  What  suits  are  removable,  see 
supra,  II. 

25.  See  the  statute. 
Jurisdiction  of  district  courts,  see  the 

title  "United  States  Courts." 

26.  Collector  v.  Hubbard,  12  Wall. 
(IT.  S.)  1,  20  L.  ed.  272;  King  «. 
Cornell,  106  U.  S.  395,  1  Sup.  Ct.  312, 
27  L.  ed.  60. 

[a]  Removal  by  state  of  suit  aris- 
ing under  federal  constitution.  Ames 
V.  Kansas,  111  U.  S.  449,  4  Sup.  Ct. 
437,  28  L.  ed.  482. 

[b]  Eemoval  by  Alien. — O 'Conor  v. 
Texas,  202  TJ.  S.  501,  26  Sup.  Ct.  726, 
50  L.  ed.  1120. 


27.  Washington  &  I.  R.  Co.  v,  Coeur 
d'Alene  R.  &  N.  Co.,  160  U.  S.  77,  16 
Sup.  Ct.  231,^40  L.  ed.  346;  Southern 
Pac.  R.  Co.  V.  California,  118  U.  S. 
109,  6  Sup.  Ct.  993,  30  L.  ed.  103; 
Ames  V.  Kansas,  111  U.  S.  449,  4  Sup. 
Ct.  437,  28  L.  ed.  482;  New  Orleans, 
M.  &  T.  R.Co.  V.  Mississippi,  102  TJ.  S. 
135,  26  L.  ed.  96;  TuUar  v.  Illinois 
Cent.  R.  Co.,  213  Fed.  280,  284; 
Chalmers  Chemical  Co.  v.  Chadeloid 
Chemical  Co.,  175  Fed.  995;  Mastin  i). 
Chicago,  R.  I.  &  P.  Ry.  Co.,  123  Fed. 
827;  People  v.  Sanitary  Dist.  of  Chi- 
cago, 98  Fed.  150;  Fisk  v.  Union  Pac. 
R.  Co.,  8  Blatchf.  243,  9  Fed.  Cab. 
No.  4,828. 

[a]  It  may  be  that,  if  the  main  or 
principal  purpose  of  a  suit  in  the  state 
court  is  to  recover  upon  a  federal 
cause  of  action,  the  joinder  therewith 
by  the  plaintiff  of  a  nonfederal  cause 
of  a  trifling  character  or  amount  will 
not  prevent  the  removal  of  the  suit, 
if  it  would  otherwise  be  removable; 
for  that  might  indicate  a  bad-faith 
purpose  to  defeat  the  federal  jurisdic- 
tion. On  the  other  hand,  if  the  main, 
or  a  principal,  purpose  of  a  suit  in 
the  state  court  is  in  good  faith  to 
recover  upon  a  nonfederal  cause  of 
action,  the  uniting  therewith  of  a  fed- 
eral cause  of  action  of  a  small  or 
trifling  amount  will  not  confer  federal 
jurisdiction.  Such  questions,  however, 
may  be  left  for  determination  until 
they  shall  properly  arise.  Tullar  v. 
Illinois  Cent.  R.  Co.,  213  Fed.  280. 

28.  Richards  v.  Rock  Rapids,  73 
Iowa  77,  33  N.  W.  372. 
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by  one  eonstnietion  and  sustained  by  the  opposite  construction.^^ 
The  question  must  be  one  of  law,^"  as  distinguished  from  a  conflict 
of  fact,^^  and  the  question  must  be  directly,^^  and  not  merely  in- 
cidentally,^^ involved.  Such  a  question  does  not  arise  because  the 
United  States  supreme  court  or  some  other  federal  courts  have  de- 
cided in  another  suit  the  questions  of  law  involved,^*  or  there  laid 
down  general  principles  which  will  probably  control  the  decision,^" 

(II.)    Tested  Toy  Plaintifi's  Plea(iiiig9 The    nature    of    the    action,^^ 

and  the  state  of  things  at  the  time  it  is  brought,^^  determines  its 
removability  under  the  act.  Consequently  in  ascertaining  whether  a 
federal  question  is  involved  the  court  will,  except  as  to  matters  of 
which  it  takes  judicial  notice/^  look  only  to  the  plaintiff's  state- 


29.  Carson  v.  Dunham,  121  U.  S. 
421,  427,  7  Sup.  Ct.  1030,  30  L.  ed. 
992;  Germania  Ins.  Co.  v.  Wisconsin, 
119  U.  S.  473,  7  Sup.  Ct.  260,  30  L. 
ed.  461;  Starin  v.  New  York,  115  U.  S. 
248,  6  Sup.  Ct.  28,  29  L.  ed.  388;  New 
Orleans  M.  &  T.  E.  Co.  v,  Mississippi, 
102  V.  S.  135,  26  L.  ed.  96;  Little 
York  G.  W.  &  W.  Co.  v.  Keyes,  96 
U.  S.  199,  24  L.  ed.  656;  Beck  v. 
Johnson,  169  Fed.  154;  State  v.  Three 
Sisters  Irr.  Co.,  158  Fed.  346. 

[a]  If  a  right  of  actioa  created  or 
given  by  a  state  law,  is  also  shown  by 
the  facts  still  it  would  be  for  the  court 
to  determine  under  which  statute  the 
action  was  maintainable,  if  at  all; 
and  if  one  construction  would  defeat, 
a  recovery  under  the  federal  statute, 
the  action  would  be  one  arising  under 
a  law  of  the  United  States,  and  there- 
fore of  federal  cognizance.  Carson  v. 
Dunham,  121  U.  S.  421,  427,  7  Sup. 
Ct.  1030,  30  L.  ed.  992;  Starin  v.  New 
York,  115  U.  S.  248,  257,  6  Sup.  Ct. 
28,  29  L.  ed,  388;  Hall  v.  Chicago,  K. 
I.    &   P.    Ey.    Co.,   149   Fed.    564,   566. 

[b]  Where  a  proposition  has  once 
been  decided  by  the  supreme  courl^  it 
can  no  longer  be  said  that  in  it  there 
still  remains  a  federal  question.  State 
of  Kansas  v.  Bradley,  26  Fed.  289. 

[c]  A  proceeding  for  the  "identifl- 
cation  and  verification"  of  coupons 
tendered  in  payment  of  certain  state 
taxes,  in  which  no  other  issues  are  cog- 
nizable is  not  such  a  suit  of  a  civil 
nature  arising  under  the  constitution 
and  laws  of  the  United  States.  Stew- 
art V.  Virginia,  117  U.  S.  612,  6  Sup. 
Ct.  922,  29  L.  ed.  1006. 

[d]  An  action  under  the  prohibitory 
liquor  law  to  enjoin  a  nuisance  caused 
by  the  'sellinff  and  keeping  for  sale  of 
intoxicating  liquors    contrary    to    law 


does  not  involve  any  federal  question 
authorizing  the  removal  of  such  action 
to  the  federal  courts.  Lemen  v.  Wag- 
ner,  68  Iowa  660,  27  N.   W.  814. 

30.  -  Myrtle  v.  Nevada,  C.  &  O.  li. 
Co.,  137  Fed.  193;  Austin  v.  Gagan, 
39  Fed.  626,  5  L.  E.  A.  476. 

31.  Myrtle  v.  Nevada,  C.  &  O.  E. 
Co.,  137  Fed.  193;  Blue  Bird  Min. 
Co..  V.  Largey,  49  Fed.  289;  Austin  v. 
Gagan,  39  Fed.  626,  5  L.  E.  A.  476. 

[a]  Some  question  of  construction 
of  the  laws  of  the  United  States  must 
be  involved.  Myrtle  v.  Nevada,  C.  & 
O.  E.  Co.,  137  Fed.  193. 

[b]  Whether  defendaiit  engaged  in 
interstate  commerce  is  a  question  of 
fact  which  can  be  tried  in  the  state 
court.  Myrtle  v.  Nevada,  C.  &  O.  E. 
Co.,  137  Fed.  193, 

32.  Carson  v.  Dunham,  i21  V.  S. 
421,. 7  Sup.  Ct.  1030,  30  L.  ed.  992. 

33.  Tennessee  v.  Union  &  P.  Bank, 
152  U.  S.  454,  14  Sup.  Ct,  654,  38 
L.  ed.  511. 

34.  Leather  Mfrs.  Nat.  Bank  v. 
Cooper,  120  U.  S.  778,  7  Sup.  Ct.  777, 
30  L.  ed.  816;  Harris  v.  Eosenberger, 
■145  Fed.  449,  76  C.  C.  A.  225,  13  L. 
E.  A.   (N.  S.)   762. 

35.  Mallon  v.  Hyde,  76  Fed.  388. 

36.  Guarantee  Co.  v.  Hanway,  104 
Fed.  369,  373,  44  C.  C.  A.  312. 

37.  Guarantee  Co.  v.  Hanway,  104 
Fed.  369,  44  0.  C.  A.  312. 

38.  Matter  of  Dunn,  212  U.  S.  374, 
29  Sup.  Ct.  299,  53  L.  ed.  558. 

See  ENCY.  or  Ev.,  title  "Judicial 
Notice." 

[a]  That  defendant  incorporated 
under  act  of  congress,  (1)  will  jus- 
tify removal,  though  the  petition  fails 
to  allege  that  fact  (Matter  of  Dunn, 
212  U.  S.  374,  29  Sup.  Ct.  299,  53 
L.    ed.    558;    Texas    &   P.   E.     Co.    v. 
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ment  of  his  cause  of  action,^'  unaided  by  issues  raised  in  the  de- 
fendant's pleadings,*"  or  the  subsequent  pleadings  of  plaintiff,"  or 
by  averments  in  the  petition  for  removal.*^     It  is  not  sufficient  to 


Barrett,  166  XJ.  S.  617,  17  Sup.  Ct.  707, 
41  L.  ed.  1136  (affirming  67  Fed.  214); 
Scott  V.  Choctaw,  O.  &  G.  E.  Co.,  112 
Fed.  180.  Contra,  Texas  &  P.  E.  Co. 
V.  Hightower,  12  Tex.  Civ.  App.  41, 
33  S.  W.  541;  or  (2)  alleges  state  in- 
corporation. Texas  &  P.  E.  Co.  v. 
Cody,  166  U.  S.  606,  17  Sup.  Ct.  703, 
41  L.  ed.  1132;  Texas  &  P.  Ey.  Co.  v. 
Davis,  93  Tex.  378,  54  S.  W.  381,  55 
S.  W.  562. 

39.  Williams  v.  First  Nat.  Bank, 
216  U.  S.  582,  30  Sup.  Ct.  441,  54 
L.  ed.  625;  In  re  Winn,  213  U.  S.  458, 
29  Sup.  Ct.  515,  53  L.  ed.  873;  Arkan- 
sas V.  Kansas  &  T.  C.  Co.,  183  TJ.  S. 
185,  22  Sup.  Ct.  47,  46  L.  ed.  144; 
Tennessee  v.  Union  &  P.  Bank,  152 
V.  S.  454,  460,  14  Sup.  Ct.  654,  38  L. 
ed.  511;  Metcalf  v.  Watertown,  128  TJ. 
S.  586,  9  Sup.  Ct.  173,  32  L.  ed.  543; 
Germania  Ins.  Co.  v.  Wisconsin,  119  TJ. 
S.  473,  7  Sup.  Ct.  260,  30  L.  ed.  461; 
Western  Union  Tel.  Co.  v.  Southeast  & 
St.  L.  Ey.  Co.,  208  Fed.  266,  125  C. 
C.  A.  466;  Nevada-California  P.  Co.  u. 
Hamilton,  235  Fed.  317;  Ealya  Market 
Co.  V.  Armour  &  Co.,  102  Fed.  530; 
Walker   v.    Eichards,   55   Fed.    129. 

[a]  Where  amended  complaint  shows 
ground  for  removal,  it  is  sufficient. 
Nicholas  v.  Chesapeake  &  O.  E.  Co., 
127  Ky.  310,  105  S.  W.  481.  And  see 
Great  Northern  Ey.  Co.  v.  Alexander, 
246  U.  S.  276,  38  Sup.  Ct,  237,  62 
L.  ed.  713. 

[b]  Material  averments  only,  consid- 
ered. Walker  v.  Collins,  167  U.  S. 
57,  17  Sup.  Ct.  738,  42  L.  ed.  76; 
Oregon  Short  Line  &  U.  N.  E.  Co.  v. 
Skottowe,  162  U.  S.  490,  16  Sup.  Ct. 
869,  40  L.  ed.  1048;  State  of  Arkansas 
V.  Choctaw  &  M.  E.  Co.,  134  Fed. 
106. 

[c]  Matters  alleged  in  anticipation 
of  defenses  will  not  be  considered. 
Nevada-California  P.  Co.  v.  Hamilton, 
235  Fed.  315,  337. 

[d]'  If  it  appears  from  the  bill  that 
in  any  aspect  which  the  case  may 
assume,  it  is  shown  that  a  federal  ques- 
tion may  really  be  involved,  and  that 
it  is  set  lit)  in  good  faith  and  not 
wholly  destitute  of  merit,  jurisdiction 
will  attach.  Hall  v.  Chicago,  K.  I. 
&    P.    Ey.    Co.,    149    Fed.    564;    State 
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of  Arkansas  v.  Choctaw  &  M.  E.  Co., 
134  Fed.  106. 

[e]  That  suit  is  against  a  United 
States  officer  appears  from  a  petition 
which  shows  that  it  was  brought 
against  the  defendant  "as  the  duly 
qualified  .and  acting  postmaster  at 
Dallas,  Tex.,"  and  the  relief  sought  is 
against  certain  official  acts  of  the  post- 
master performed  by  him  under  the 
orders  and  directions  of  the  postmaster , 
general.  Bryant  Bros.  Co.  v.  Eobinson, 
149  Fed.  321,  79  C.  C.  A.  259. 

40.  Williams  v.  First  Nat.  Bank,  216 
U.  S.  582,  30  Sup.  Ct.  441,  54  L.  ed. 
625  {affirming  20  Okla.  274,  95  Pac. 
457);  In  re  Winn,  213  U.  S.  458,  29 
Sup.  Ct.  515,  53  L.  ed.  873;  Arkansas 
V.  Kansas  &  T.  C.  Co.,  183  U.  S.  185, 
22  Sup.  Ct.  47,  46  L.  ed.  144;  Chappell 
V.  Waterworth,  155  U.  S.  102,  15  Sup. 
Ct.  34j  39  L.  ed.  85;  Tennessee  v. 
Union  &  P.  Bank,  152  U.  S.  454,  14 
Sup.  Ct.  654,  38  L.  ed.  511;  Ealya 
Market  Co.  v.  Armour  &  Co.,  102  Fed. 
530. 

[a]  The  fact  that  the  defendant 
may  challenge  its  rights  on  the  ground 
that  the  authority  attempted  to  be 
exercised  by  the  state  in  licensing  a 
ferry  across  the  Columbia  river  is  in 
violation  of  the  federal  constitution 
because  it  unlawfully  interferes  with 
interstate  commerce  is  not  a  ground 
of  removal  to  the  federal  court.  The 
Dalles  &  Eockland  Ferry  Co.  v.  Hen- 
dryx,  189  Fed.  266. 

[b]  The  fact  that  a  defendant  at- 
tacks the  constitutionality  of  a  state 
statute  under  "which  the  action  is 
brought,  does  not  render  the  ease  one 
arising  under  the  constitution  or  laws 
of  the  United  States,  within  the  re- 
moval act.  Tennessee  v.  Union  &  P. 
Bank,  152  U.  S.  454,  14  Sup.  Ct.  654, 
38  L.  ed.  511;  Ealya  Market  Co.  v. 
Armour  &  Co.,  102  Fed.  530. 

41.  See  infra,  this  note. 

[a]  Where  reply  discloses  a  federal 
question,  it  affords  no  ground  for  re- 
moval. Houston  &  T.  C.  E.  Co.  v. 
Texas,  177  U.  S.  66,  20  Sup.  Ct.  545, 
44  L.  ed.  673. 

42.  Tennessee  v.  Union  &  Planters' 
Bank,  152  U.  S.  454,  464,  14  Sup.  Ct. 
654,  38  L.  ed.  511;  Western  U.  T.  Co. 
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authorize  a  removal  upon  the  ground  that  a  construction  of  the 
constitution  or  laws  of  the  United  States  may  become  necessary  during 
the  litigation,  unless  the  decision  of  the  cause  will  depend  upon 
such  construction.*^ 

e.     Application  to  Particular  Suits.  —  (I.)    Suits  by  or  Against  Cor- 
porations Created  by  Act  of  Congress Corporations  created  by  act  of 

congress  derive  all  their  rights  therefrom  and  suits  brought  by"  or 
against*^  such  corporations  are  removable  as  arising  under  the  laws 
of  the  United  States  even  though  the  fact  of  federal  incorporation 
is  not  stated  in  the  complaint,*^  notwithstanding  individual  defend- 
ants are  made  joint  defendants,  where  all  join  in  the  petition  to 
remove;"  and  though  some  joint  defendants  are  made  parties  who 
are  residents  of  the  same  state  as  plaintiff,  this  does  not  prevent  a 
removal  if  no  separable  controversy  exists  and  all  the  defendants 
unite  in  the  petition.  The  federal  character  permeates  the  whole 
case.** 


V.  Southeast  &  St.  L.  R.  Co.,  208  Fed. 
266,  125  C.  C.  A.  466;  Nevada-California 
P.  Co.  V.  Hamilton,  235  Fed.  315,  338; 
Adams  v.  Chicago  G.  W.  E.  Co.,  210 
Fed.  362. 

[a]  If  to  defraud  the  defendant  of 
his  right  to  removal,  the  plaintiff  omits 
from  his  pleading  statements  'whieh 
would  disclose  a  federal  question,  the 
defendant  is  entitled  to  set  such  mat- 
ters up  in  his  petition  for  removal. 
Texas  &  P.  E.  Co.  v.  Cody,  166  U.  S. 
606,  17  Sup.  Ct.  703,  41  L.  ed.  1132; 
Winters  v.  Drake,  102  Fed.  545;  Su- 
preme Lodge  V.  Wilson,  66  Fed.  785, 
14  C.  C.  A.  264. 

43.  Defiance  W.  Co.  v.  Defiance,  191 
TJ.  S.  184,  24  Sup.  Ct.  63,  48  L.  ed, 
140;  Tenneefsee  v.  TJnion  &  P.  Bank, 
152  U.  S.  454,  460,  14  Sup.  Ct.  654, 
38  L.  ed.  511;  Carson  v.  Dunham,  121 
XT.  S.  421,  7  Sup.  Ct.  1030,  30  L.  ed. 
992;  Little  York  6.  "W.  &  W.  Co.  v. 
Keyes,  96  XT.  S.  199,  24  L.  ed.  656; 
"Western  Union  Tel.  Co.  v.  Southeast  & 
St.  L.  Ey.  Co.,  208  Fed.  266,  125  C. 
C.  A.  466. 

44.  U.  S.— Texas  &  P.  E.  Co.  v. 
Kirk,  115  U.  S.  1,  5  Sup.  Ct.  1113, 
29  L.  ed.  319  (reversing  16  Fed.  292); 
Supreme  Lodge  K.  of  P.  v.  Hill,  76 
Fed.  468,  22  C.  C.  A.  280;  Allen  v. 
Texas  &  P.  E.  Co.,  25  Fed.  513.  N.  Y. 
Union  Pac.  E.  Co.  v.  McComb,  58  How. 
Pr.  478.  Okla.— Choctaw,  O.  &  G.  E. 
Co.  V.  Hendricks,  21  Okla.  135,  95  Pae. 
970.  Tex. — Texas  &  P.  E.  Co.  v.  Wat- 
son   (Tex.   Civ.   App.),  43   S.  W.   1060. 

45.  Texas  &  P.  E.  Co.  v.  Eastin,  214 
U.  S.  153,  29  Sup.  Ct.  564.  53  L, 
ed.  946;   Matter   of  Dunn,  212   U.  S. 


374,  29  Sup.  Ct.  299,  53  L.  ed.  558; 
Texaw  &  Pac.  Ey.  Co.  v.  Cody,  166  U. 
S.  606,  17  Sup.  Ct.  703,  41  L.  ed.  1132; 
Texas  &  Pac.  Ey.  Co.  v.  Cox,  145  U.  S. 
593,  12  Sup.  Ct.  905,  36  L.  ed.  829; 
Pacific  Eailroad  Removal  Cases,  115 
U.  S.  1,  5  Sup.  Ct.  1113,  29  L.  ed. 
319;  Supreme  Lodge  K.  of  P.  v.  Hill, 
76  Fed.  468,  22  C.  C.  A.  280;  Martin 
V.  St.  Louis  S.  W.  Ey.  Co.,  134  Fed. 
134;  Lund  V.  Chicago,  E.  L  &  P.  R. 
Co.,  78  Fed.  385. 

[a]  A  corporation  organized  under 
the  laws  in  force  in  a  territory  may 
not,  after  statehood,  when  made  de- 
fendant in  a  cause  in  a  state  court 
involving  the  jurisdictional,  amount,  re- 
move the  same  to  the  federal  court 
solely  upon  the  ground  that  it  is  a 
corporation  organized  and  existing 
under  the  laws  of  the  United  States. 
Boyd  V.  Great  Western  Coal  &  Coke 
Co.,  189  Fed.  115. 

46.  See  supra,  V,  B,  1,  b,  (II). 

47.  Matter  of  Dunn,  212  U.  S.  374, 
29  Sup.  Ct.  299,  53  L.  ed.  558;  Martin 
V.  St.  Louis  S.  W.  Ry.  Co.  of  Texas, 
134  Fed.  134;  Landers  v.  Felton,  73 
Fed.  311. 

48.  Matter  of  Dunn,  212  U.  S.  374, 
29  Sup.  Ct.  299,  53  L.  ed.  558;  Lund 
V.  Chicago,  R.  I.  &  P.  R.  Co.,  78  Fed. 
385.  Contra,  Texas  &  P.  R.  Co.  v. 
Huber,  100  Tex.  1,  92  S.  W.  832; 
Eastin  v.  Texas  &  P.  R.  Co.,  99  Tex. 
654,  92  S.   W.  838. 

[a]  The  ground  of  jurisdiction  of 
the  federal  court  as  to  the  individual 
defendants  is  that  by  joining  all  as 
defendants  in  a  joint  action  for  the 
same  wrong  done  by  all  of  them,  the 
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(II.)  Suits  Against  National  Banks.  —  The  former  rule  that  suits 
against  national  banks/*  or  against  agents  of  the  shareholders  ap- 
pointed to  close  up  the  affairs  of  insolvent  national  banks,°°  were 
rembvable  to  the  federal  court  as  arising  under  the  laws  of  the 
United  States  has  been  changed  by  the  present  statutes  which  place 
such  banks  in  the  same  position  with  respect  to  the  removal  of  causes 
as  state  banks,^^  so  that  now  a  suit  is  not  removable  solely  on  the 
ground  that  it  is  against  a  national  bank.*^ 

(III.)  Suits  Against  United  States  OfScers.  —  Any  controversy  which 
necessarily  questions  the  power  or  duty  of  an  officer  of  the  United 
States,  or  of  one  of  its  courts,  to  perform  any  acts  expressly  com- 
manded, whether  by  statute  or  by  the  judgment,  decree,  order  or 
process  of  such  court,  arises  under  the  constitution  and  laws  of  the 
United  States,  and  meets  that  requirement  of  federal  jurisdiction.^' 
A  receiver  appointed  by  the  courts  of  the  United  States  under  any 


plaintiffs  thereby  make  the  suit  against 
the  individual  defendants  also  one  aris- 
ing under  the  constitution  and  laws  of 
the  United  States.  Matter  of  Dunn, 
212  U.  S.  374,  384,  29  Sup.  Ct.  299, 
53  L.  ed.  558. 

49.  Petri  v.  Commercial  Nat.  Bank, 
142  U.  S.  644,  12  Sup.  Ct.  325,  35  L. 
ed.  1144;  Leather  Mfrs.  Nat.  Bank  v. 
Cooper,  120  U.  S.  778,  7  Sup.  Ct.  777, 
30  L.  ed.  816;  Pacific  Eailway  Eemoval 
Cases,  115  U.  S.  1,  5  Sup.  Ct.  1113,  29 
L.  ed.  319. 

50.  See  infra,  this  note. 

[a]  A  suit  against  a  shareholders' 
ageut,  chosen  by  the  stockholders  of 
a  national  bank,  in  pursuance  of  "Aa 
act  authorizing  the  appointment  of  re- 
ceivers of  national  banks  and  for  other 
purposes,"  approved  June  30,  1876, 
and  its  amendments,  to  obtain  a  share 
of  the  trust  funds  he  is  administering, 
is  removable.  Guarantee  Co.  v.  Han- 
way,  104  Ted.  369,  44  C.  C.  A.  312. 

[b]  An  action  against  an  insolvent 
national  bank  and  others  charging  a 
conspiracy  to  defraud,  and  seeking  the 
recovery  from  the  bank  of  moneys  al- 
leged to  have  been  thus  obtained,  falls 
within  the  description  of  "oases  for 
winding  up  the  affairs"  of  a  national 
bank,  under  section  four  of  the  judi- 
ciary act  of  1875,  as  amended  in  1887 
and  1888  (25  Stat.  433),  which  pre- 
serves in  such  cases  the  jurisdiction 
of  the  federal  courts,  and  the  receiver 
of  the  bank,  intervening  as  such,  is 
entitled  to  have  the  cause  removed. 
Speckart  v.  German  Nat.  Bank,  85 
Fed.  12. 

Bl.    Leather    Mfg.     Nat.    Bank    v. 
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Cooper,  120  U.  S.  778,  7  Sup.  Ct.  777, 
30  L.  ed.  816. 

52.  Continental  Nat.  Bank  v.  Bu- 
ford,  191  U.  S.  119,  24  Sup.  Ct.  54, 
48  L.  ed.  119;  Ex  parte  Jones,  164 
U.  S.  691,  17  Sup.  Ct.  222,  41  L.  ed. 
601;  Leather  M.  Nat.  Bank  v.  Cooper, 
120  U.  S.  778,  7  Sup.  Ct.  777,  30  L. 
ed.  816;  Wichita  Nat.  Bank  v.  Smith, 
72  Fed.  568,  19  C.  C.  A.  42;  Burnham 
V.  First  Nat.  Bank,  53  Fed.  163,  3 
C.  C.  A.  486. 

53.  Virginia  1/.  Paul,  148  U.  S.  107, 
13  Sup.  Ct.  536,  37  L.  ed.  386;  Bock  v. 
Perkins,  139  IT.  S.  628,  11  Sup.  Ct.  677, 
35  L.  ed.  314;  Reagan  v.  Aiken,  138  TJ. 
S.  109,  11  Sup.  Ct.  283,  34  L.  ed.  892; 
Bachrack  v.  Norton,  132  TJ.  S.  337,  10 
Sup.  Ct.  106,  33  L.  ed.  377;  Mitchell  v. 
Clark,  110  TJ.  S.  633,  4  Sup.  Ct.  170,  312, 
28  L.  ed.  279;  Brown  v.  Huger,  21  How. 
(TJ.  S.)  305,  16  L.  ed.  125;  Bryant 
Bros.  Co.  V.  Robinson,  149  Fed.  321, 
79  C.  C.  A.  259. 

[a]  Suit  ou  United  States  marshal's 
bond,  removable.  Sonnentheil  v.  Chris- 
tian Moerlein  Brewing  Co.,  172  TJ.  S. 
401,  19  Sup.  Ct.  233,  43  L.  ed.  492; 
Feibelman  v.  Packard,  109  TJ.  S.  421, 
3  Sup.  Ct.  289,  27  L.  ed.  984. 

[b]  An  action  by  a  deputy  marshal 
against  his  principal  for  fees  due  him 
is  not  removable  from  the  state  to 
the  federal  court  on  the  ground  that 
it  is  a  case  arising  under  a  law  of 
the  United  States.  Upham  v.  Scoville, 
40  Ark.  170. 

[c]  Revenue  officials  involved.  State 
■fir  ret  Attorney-General  v.  Frost,  113 
Wis.  623,  88  N.  W.  912,  89  N.  W. 
915. 
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federal  law  peculiarly'  relating  to  receivers^*  is  a  United  States  officer 
within  the  above  rule." 

(IV.)  Cases  Arising  Under  Federal  Employers'  Liability  Act — Cases  aris- 
ing in  state  courts  under  the  federal  employers'  liability  act  are  by 
the  express  provisions  of  the  act  itself  not  removable  to  a  United 
States  court/®  notwithstanding  there  exists  a  diversity  of  citizen- 

54.  See  infra,  this  note.  ,A.  240;   Mitchell  v.  Southern  Ry.  Co., 
[aj     Where  a  receiver    is   appointed    247   Fed.    819;    Fatten    v.    Cincinnati, 

under  the  general  equity  powers  of  the  N.  O.  &  T.  P.  Ey.,  208  Fed.  29;  Jones 

United  States  courts,  an  action  against  v.    Southern    Ry.    Co.,    236     Fed.     584; 

him  to  recover  damages  for  a  personal  Strother  v.  Union  Pac.  E.  Co.,  220  Fed. 

injury    resulting    from     alleged     negli-  731.     Ark. — Kansas   City   S.   R.   Co.   v. 

gence   in   the    operation   of   a   railway,  Leslie,    112    Ark.    305,    167    S.    W.    83, 

and  involving  only  a  question  of  liabil-  '■  Ann.   Cas.   1915B,  834;   St.  Louis  &  S. 

ity   for    negligence,    is    not    removable  F.  E.  Co.  v.  Conarty,  l06  Ark.  421,  155 

as  a   case   arising  under  the   constitu-  S.   W.   93;    Kansas   City   S.   E.   Co.   v. 

tion    or    laws    of    the     United     States,  Cook,    100    Ark.    467,   140    S.    W.    579. 

solely  on  the  ground  that  the  receiver  Mo. — Fish  v.  Chicago,  etc.  Co.,  263  Mo. 

was    appointed    by     a     federal     court.  106,  172  S.   W.  340,  Ann.   Cas.  1916B, 

Gableman  v.  Peoria,  D.   &  E.  Ry.   Co.,  i  147;  Pankey  v.  Atchison,  etc.  Co.,  180 

101  Fed.  1,  41  C.  C.  A.  160.     See  also  Mo.   App.   185,  168   S.   W.   274.     N.   0. 

Yarnell  v.  Felton,  104  Fed.  161.  '  Lloyd   v.    North    Carolina   R.    Co.,    162 

55.  Texas  &  P.  Ey.  Co.  v.  Cox,  145  N.   C.   485,   78   S.   E.  489.     Tex.— Mis- 


U.  S.  593,  12  Sup.  Ct.  905,  36  L.  ed, 
829;  Butler  v.  National  Home  D.  V, 
Soldiers,  144  U.  S.  64,  12  Sup.  Ct.  581, 


souri,    K.    &    T.   Ey.    Co.    v.    Bunkley 
(Tex.  Civ.  App.),  153  S.  W.  937. 
[a]     Such  Provision  Is  Constitution- 


36  L.  ed.  346;  Guarantee  Co.  v.  Han-  al. — Teel  v.  Chesapeake  &  O.  Ey.  Co., 
way,  104  Fed.  369,  44  C.  C.  A.  312;  '  204  Fed.  918,  123  C.  C.  A.  240,  47  L. 
Gilbert  V.  McNulta,  96  Fed.  83;  Gil-  ,  R.  A.  (N.  S.)  21;  Kelly's  Admx.  v. 
more  v.  Herriok,  93  Fed.  525;  Sullivan  Chesapeake  &  O.  Ry.  Co.,  201  Fed.  602. 
V.  Barnard,  81  Fed.  886;  Lund  v.  Chi-  |  [b]  "Case"  means  cause  of  action. 
cago,  E.  I.  &  P.  E.  Co.,  78  Fed.  385;  Strother  v.  Union  Pac.  E.  Co.,  220  Fed. 
Landers  v.  Felton,  73  Fed.  311;  Jewett    731. 

V.  Whitcomb,  69  Fed.  417;  Auburn  I  [c]  Provision  as  Broad  as  Liability 
Sav.  Bank  v.  Hayes,  61  Fed.  911;  !  Act. — The  ban  placed  upon  removal  is 
Johnson  v.  Rankin  (Tex.  Civ.  App.),  ;  as  broad  as  the  Employers'  Liability 
95  S   W   665  !  -^"t  itself.     Teel   v.   Chesapeake   &   O. 

rai     Receiver     of     National     Bank,  j  Ey.  Co.,  204  Fed.  918,  921,  123  C.  C. 
Wichita  Nat.  Bank  v.   Smith,  72  Fed.  \  A.  240,  47  L.  R.  A.   (N.  S.)   21. 
568    19  C.  C.  A.  42;  McConnell  v.  Gil-  I      [d]     Prior     Cases     Affected.  —  This 
mour    36  Fed.  277    1  L.  E.  A.  498.  j  provision    applies   to    causes   of   action 

56.'  Judicial  Code,  §28,  5  Fed.  St.  ;  arising  before  the  adoption  of  the 
Ann.  2d  ed.),  p.  16,  1  U.  S.  Comp.  statute,  but  not  removed  until  there- 
St.  1916,  §1010;  Employer's  Liability  !  after,  as  well  as  those  arising  subse- 
-     --      ' —  '  ■"     ""   "'^     -'-    quent   thereto.     Teel   v.   Chesapeake   &> 

O.  Ry.  Co.  of  Virginia.  204  Fed.  918, 
123  C.  C.  A.  240,  47  L.  R.  A.  (N.  S.) 
21.  Contra,  Hulao  v.  Chicago,  etc.  E., 
194  Fed.  747;  Ft.  Smith  &  W.  E.  Co. 
V.  Blevins,  35  Okla.  378,  130  Pac.  525. 
[e]  Waiver. — The  provision  does  not 
confer  a  mere  personal  privilege  or 
exemption  in  favor  of  plaintiff  which 
he   may   waive,   but   limits    the    juris- 


Act.   Apl.   22,   1908,   e.   149,   35   St.   at 

L.    66,    as    amended    Apl.    10,    1910,   e. 

143,  36  St.  at  L.  291,  Comp.  St.,  1913, 

§§8657-8665,  and  the    following    cases: 

U.  S.— Southern  E.  Co.  v.  Puckett,  244 

U.  S.   571,  37  Sup.   Ct.   703,   61  ,L.   ed. 

1321;    St.   Joseph    &   G.   I.   R.    Co.    v. 

Moore,  243  U.  S.  311,  37  Sup.  Ct.  278, 

61    L.    ed.    741;    Southern    R.     Co.     v. 

Llovd,  239  U.  S.  496,  36  Sup.  Ct.  210, 

60  L    ed    402-  Kansas  City  So.  R.  Co.  i  diction  of  the  federal  courts.    Mitchell 

V    Leslie    238   U.   S.   599,   35   Sup.   Ct.  1  v.  Southern  Ey.  Co.,  247  Fed.  819;  Pat- 

844   59  L   ed    1478  (reversing  112  Ark.    ton  v.  Cincinnati,  N.  0.   &  T.  P.  Ey., 

qflii"  167  8   W    83)-  Teel  v.  Chesapeake    208  Fed.  29.    Contra,  Strother  v.  tTnion 

&  6.  E.  Co.,  '204  Fed.  918,  123  C.  C.  '  Pac.  E.  Co.,  220  Fed.  731. 
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ship,"  local  prejudice,'''  or  other  of  the  ordinary  grounds  for  re- 
moval. Such  jurisdiction  cannot  be  conferred  by  reason  of  the  fail- 
ure of  plaintiff  to  file  his  declaration  in  the  state  court  within  the 
proper  time  where  it  appears  that  the  employers'  liability  act  is 
involved,^^  or  even  where  there  is  nothing  in  the  record  to  show 
that  the  ease  is  one  arising  under  the  employers'  liability  act.'" 

(V.)  Where  Proceedings  in  Federal  Courts  Involved.  —  A  suit  on  a  judg- 
ment recovered  in  a  United  States  court  is  not  a  suit  arising  under 
the  laws  of  the  United  States.^^  But  an  action  on  a  supersedeas 
bond  given  pursuant  to  federal  statute,  on  an  appeal  from  one  federal 
court  to  another,  is  one  involving  questions  arising  under  the  laws 
of  the  United  States,  and  is  removable  into  the  federal  court.*^ 

(VI.)  other  Applications.  — Suits  are  removable  as  arising  under  the 
laws  of  the  United  States  when  they  involve  the  interpretation  or  con- 
struction of  the  interstate  commerce  act,*^  or  the  United  States  trade 


[f]  That  a  cause  of  action  under 
the  state  statute  or  the  eommon  law 
is  nevertheless  a  "cause  arising" 
under  the  Employers'  Liability  Act, 
and  hence  is  not  removable.  Missouri, 
K.  &  T.  R.  Go.  V.  Wulf,  226  U.  S.  570, 
33  Sup.  Ct.  135,  57  L.  ed.  355,  Ann. 
Gas.  1914B,  134;  Jones  v.  Southern  Ry. 
Go.,  236  Fed.  584;  Ullrich  v.  New  York, 
N.  H.  &  H.  R.  Co.,  193  Fed.  768.  But 
see  Flas  v.  Illinois  Gent.  R.  Co.,  229 
Fed.  319;  Strother  v.  Union  Pac.  R. 
Co.,   220   Fed.    731. 

[g]  An  allegation  in  the  petition 
that  the  injury  did  not  happen  in  in- 
terstate commerce,  cannot  defeat  the 
rule.  Southern  R.  Go.  v.  Lloyd,  239 
U.  S.  496,  36  Sup.  Ct.  210,  60  L.  ed. 
402;  Chesapeake  &  0.  R.  Co.  v.  Cockrell, 
232  U.  S.  146,  34  Sup.  Gt.  278,  58  L. 
ed.  544. 

57.  IT.  S.— Kansas  City  So.  R.  Co. 
V.  Leslie,  238  U.  S.  599,  35  Sup.  Ct. 
844,  59  L.  ed.  1478  (reversing  112  Ark. 
305,  167  S.  W.  83) ;  Teel  v.  Chesapeake 
&  0.  R.  Co.,  204  Fed.  918,  123  G.  C. 
A.  240,  47  L.  R.  A.  (N.  S.)  21;  Lom- 
bardo  v.  Boston  &  M.  R.  R.,  223  Fed. 
427;  Bng  v.  Southern  Pac.  Co.,  210  Fed. 
92;  Patton  v.  Cincinnati,  N.  O.  &  T. 
P.  Rv.,  208  Fed.  29;  De  Atley  v. 
Chesapeake  &  O.  Ey.  Co.,  201  Fed. 
591;  McChesney  v.  Illinois  Cent.  R. 
Co.,  197  Fed.  85.  Ark.— Kansas  City  S. 
R.  Co.  V.  Leslie,  112  Ark.  305,  167 
S.  W.  83,  Ann.  Cas.  1915B,  834;  St. 
Louis  &  S.  F.  R.  Go.  v.  Conarty,  106 
Ark.  421,  155  S.  W.  93;  Kansas  City 
S.  E.  Cn.  V.  Cook,  100  Ark.  467,  140 
S.  W.  579.  Mo.— Fish  v.  Chicago,  etc. 
Co.,  263  Mo.  106,  172  S.  "W.  340,  Ann. 
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Gas.  1916B,  147;  Pankey-*.  Atchison, 
etc.  Co.,  180  Mo.  App.  185,  168  S.  W. 
274.  Tex.— Missouri,  K.  &  T.  Ry.  Co. 
V.  Bunkley  (Tex.  Civ.  App.),  153  S.  W. 
937. 

58.  Lombardo  v.  Boston  &  M.  R.  R.. 
223  Fed.  427. 

59.  Patton  v.  Cincinnati,  etc.  Ry., 
208  Fed.  29;  Smith  v.  Western  Union 
T.  Co.,  81  Fed.  242. 

60.  Patton  v.  Cincinnati,  N.  O.  & 
T.  P.  Ry.,  208  Fed.  29,  32. 

[a]  Petition  for  Removal  Must  Show 
Not  Within  Proviso. — Construing  the 
acts  of  congress  as  excepting  from  all 
otherwise  removable  cases  those  aris- 
ing under  the  Employers'  Liability  Act 
and  pending  in  a  state  court,  it  may 
well  be  that  where  a  railway  com- 
pany seeks  to  remove  to  a  federal  court 
an  action  for  damages  pending  in  a 
state  court,  and  the  exact  nature  of 
the  cause  of  action  has  not  yet  ap- 
peared from  any  pleadings  filed  by  the 
plaintiff,  it  is  incumbent  upon  the  de- 
fendant, in  order  to  show  a  removable 
case  upon  the  face  of ,  its  petition  for 
removal,  to  specifically  aver  that  the 
case  is  not  one  excepted  from  removal 
by  the  proviso  in  section  twenty-eight 
of  the  Judicial  Code,  that  is,  that  it 
is  not  a  suit  arising  under  the  Em- 
ployers' Liability  Act.  Patton  v.  Cin- 
cinnati, N.  O.  &  T.  P.  Ry.,  208  Fed. 
29,  33. 

61.  Provident  Sav.  L.  A.  Society  v. 
Ford,  114  U.  S.  635,  641,  5  Sup.  Ct. 
1104,  29  L.  ed.  261.  See  also  Marrs 
V.  Felton,  102  Fed.  775. 

62.  Crane  v.  Buckley,  105  Fed.  401. 

63.  24  St.   at  L.   379,  U.   S.   Comp. 
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mark,"*  copyright/'  or  patent""  laws  or  the  postal  laws,"''  or  interna] 


St.,  1901,  p.  3154,  c.  104  of  Act,  app. 
Feb.  4,  1887;  Smith  v.  Atchison,  T.  & 
S.  P.  Ey.  Co.,  210  Fed.  988;  Storm 
Lake  T.  &  T,  Factory  v.  Minneapolis 
&  St.  L.  R.  Co.,  209  Fed.  895. 

[a]  Suits  to  recover  the  penalty  in 
failing  (1)  to  stop  the  shipment  and 
feed  the  cattle,  and  for  overcharge  in 
freight  paid,  and  any  attorney's  fees 
that  may  be  recovered  for  the  same 
(Smith  V.  Atchison,  T.  &  S.  F.  Ey. 
Co.,  210  Fed.  989),  for  (2)  unjust  dis- 
crimination as  to  rates  and  facilities 
and  for  demanding  extortionate  rates 
(Lowry  v.  Chicago,  etc.  E.  Co.,  46  Fed. 
83),  or  (3)  for  damage  or  injury  to 
property  received  by  defendant  as  an 
interstate  shipment  (Alabama  Q.  S.  Ey. 
Co.  17.  American  Cotton  Oil  Co.,  229 
Fed.  11,  143  C,  C.  A.  313;  Smith  v. 
Atchison,  etc.  Co.,  210  Fed.  988;  Mc- 
Goon  V.  Northern  Pae.  E.  Co.,  204  Fed. 
998),  arise  under  the  interstate  com- 
merce act,  and  are  removable. 

[b]  TJuder  Carmack  Amendment. 
Actions  against  common  carriers  for 
delay,  loss  of,  or  injury  to  property 
received  for  transportation  by  such 
carrier  under  the  commerce  act  may 
not  be  removed  unless  the  amount  in 
controversy  exceeds  the  sum  of  three 
thousand  dollars  exclusive  of  interest 
and  costs.  Judicial  Code,  §28,  as 
amended  Jan.  20,  1914,  c.  11,  38  St. 
at  L.  278,  5  Fed.  St.  Ann.  (2d  ed.), 
p.  16;   1  U.  S.  Comp.  St.,  1916,  §1010. 

[c]  Commerce  Act  Not  Involved. 
(1)  Suits  against  the  initial  carrier  for 
loss  or  injury  to  property  received  by 
it  as  a  carrier  do  not  arise  under  such 
act,  as  they  are  actions  to  recover 
upon  their  common  law  liability  (Storm 
Lake,  T.  &  T.  Factory  v.  Minneapolis 
&  St.  L.  E.  Co..  209  Fed.  895,  901), 
nor  (2)  does  an  action  for  personal  in- 
juries arising  from  violation  of  a  stat- 
ute as  to  equipping  cars  with  safety 
appliances,  involve  such  act,  where  the 
construction  or  effect  of  the  act  is  not 
in  question  (Myrtle  v.  Nevada  C.  & 
O.  E.  Co.,  137  Fed.  193),  especially  (3) 
where  the  petition  does  not  show  the 
defendant's  cars  were  engaged  in  in- 
terstate commerce.  International  &  G. 
N.  Ey.  Co.  •;;.  Elder,  44  Tex.  Civ.  App. 
605,  99  S.  W.  856.  (4)  So  also  a  suit 
to  restrain  operation  of  an  interstate 
ferry  without  a  license  does  not  in- 
volve a  federal  question  though  an  un- 


lawful interference  with  interstate  com- 
merce is  claimed.  Dalles  &  E.  F.  Co. 
V.  Hendryx,  189  Fed.  266. 

64.  Eubber  &  C.  H.  T.  Co.  v.  Whit- 
ing-Adams Co.,  210  Fed.  393. 

65.  See  infra,  this  note. 

[a]  Copyrights. — If  title  only  is  in- 
volved.    Hoyt  V.  Bates,  81  Fed.  641. 

66.  Albright  v.  Teas,  106  U.  S.  bVS, 
1  Sup.  Ct.  550,  27  L.  ed.  295;  Char- 
roin  V.  Eomort  Mfg.  Co.,  236  Fed.  1011, 
1013;  Moyes  V.  Stirling  Co.,  71  Fed. 
433;  American  Solid  Leather  B.  Co.  v. 
Empire  State  N.  Co.,  47  Fed.  741  (com- 
pelling assignment  of  patent) ;  Forn- 
crook  Mfg.  Co.  v.  B.arnum  Wire  Works, 
54  Mich.  552,  20  N.  W.  582. 

[a]  A  cause  involving  only  the 
amount  of  royalties  due  under  a  con- 
tract to  manufacture  a  patented  article 
not  removable.  Albright  v.  Teas,  106 
TJ.  S.  613,  1  Sup.  Ct.  550,  27  L.  ed. 
295. 

[b]  Suit  to  recover  consideration 
for  transfer  of  patent,  does  not  in- 
volve a  construction  of  patent  laws, 
and  is  not  transferable.  Albright  v. 
Teas,  106  U.  S.  613,  1  Sup.  Ct.  550, 
27  L.  ed,  295. 

67.  Bryant  Bros.  Co.  v.  Eobinson, 
149  Fed.  321,  324,  79  C.  C.  A.  259; 
Lewis  Pub.  Co.  v.  Wyman,  152  Fed. 
200. 

[a]  A  suit  against  a  postmaster  for 
an  alleged  wrongful  refusal  to  deliver 
a  letter  to  the  plaintiff  was  held  re- 
movable, the  court-  deciding  that  the 
postofifice  laws  of  the  United  States  are 
"revenue"  laws  within  the  meaning 
of  the  statute.  Warner  v.  Fowler,  4 
Blatchf.  311,  29  Fed.  Cas.  No.  17,182. 
See  also  Bryant  Bros.  Co.  t\  Eobinson, 
149  Fed.  321,  324.  79  C.  C.  A.  259. 

[b]  Enjoining  Building  of  Post- 
Olfice. — In  Ward  v.  Congress  Const.  Co., 
99  Fed.  598,  39  C.  C.  A.  669,  it  was 
held  that  a  corporation,  in  the  per- 
formance of  a  contract  made  with  the 
secretary  of  the  treasury  for  the  build- 
ing of  an  addition  to  a  postoffilce 
authorized  by  an  act  of  congress  is  a 
person  acting  by  authority  of  a 
revenue  officer  of  the  United  States, 
given  under  color  of  his  office;  and  a 
suit  in  the  state  court  a,eainst  the  cor- 
poration to  enjoin  the  building  cf  such 
addition  is  removable  into  the  federal 
court  of  the  United  States,  under  Eev. 

'  St.,  see.   643.     See   also  Bryant  Bros. 

Vol.  xxn 


796 


REMOVAL  OF  CAUSES 


revenue  laws,"^  or  the  Sherman  Anti  Trust  law.°^ 

2.  Denial  of  Civil  Rights.  —  a.  In  General.  —  A  federal  statute 
gives  the  right  of  removal  to  a  person  "who  is  denied,  or  cannot 
enforce,  in  the  judicial  tribunals  of  the  state  his  equal  civil  rights.'"" 
To  warrant  removal,  it  must  be  shown  affirmatively  that  the  de- 
fendant is  denied  or  cannot  enforce  some  right  secured  to  him  by 
some  law  of  the  United  States  providing  for  the  equal  civil  rights 
of  its  citizens.''^  Such  provision  applies  to  all  suits,  whether  the 
cause  be  a  civil  or  criminal  one,^^  though  it  does  not  apply  to  all 
cases  in  which  equal  protection  of  the  laws  may  be  denied  to  a  de- 
fendant.''^ 

b.  What  Constitutes  Denial.  —  The  denial  or  inability  to  enforce 
civil  rights  referred  to  is  a  denial  or  inability  to  enforce  them  re- 
sulting from  the  constitution  or  laws  of  the  state, ^*  and  has  refer- 
ence to  a  legislative  denial  or  an  inability  resulting  from  it,^^  and 
not  a  denial  by  some  subordinate  officer  of  a  state  of  a  right  author- 
ized by  statute.''^    A  statute  giving  a  right  to  remove  a  cause  where 


Co.  V.  Eobinson,  149  Fed.  321,  324,  79 
C.  C.  A.  259. 

68.  Cleveland,  C.  C.  &  I.  Ey.  Co. 
V.  McClung,  119  U.  8.  454,  7  Sup.  Ct. 
262,  30  L.  ed.  465;  Venable  v.  Eichards, 
105  TJ.  S.  636,  26  L.  ed.  1196;  Assessors 
V.  Osborne,-  9  Wall.  (U.  S.)  567,  19 
L.  ed.  748;,  Hornthall  v.  Collector,  9 
Wall.  (U.  S.)  560,  19  L.  ed.  560;  Phil- 
adelphia V.  Collector,  5  Wall.  (U.  S.) 
720,  18  L.  ed.  614. 

[a]  Irrespective  of  Diversity  of 
Citizenship. — Collector  v.  Hubbard,  12 
Wall.  (U.  S.)  1,  20  L.  ed.  272. 

69.  Chalmers  Chem.  Co.  v.  Chadeloid 
Chem.  Co.,  175  Fed.  995,  suits  to  cancel 
trade  agreements  -as  to  price  of  paints 
and  varnish  removers. 

70.  U.  S.  St.,  §641,  tr.  S.  Comp.  St. 
1901,  p.  520;  Kentucky  v.  Powers,  201 
TJ.  S.  1,  26  Sup.  Ct.  387,  50  L.  ed. 
633;  Gibson  v.  Mississippi,  162  TJ.  S. 
565,  16  Sup.  Ct.  904,  40  L.  ed.  3075; 
Bush  V.  Kentucky,  107  TJ.  S.  110,  1 
Sup.  Ct.  625,  27  L.  ed.  354;  Virginia 
V.  Eives,  100  TJ.  S.  313,  25  L.  ed.  667; 
Strauder  v.  West  Virginia,  100  TJ.  S. 
303,  25  L.  ed.  664. 

71.  People  of  State  of  New  York 
V.  Bennett,  113  Fed.  515. 

72.  Strauder  v.  West  Virginia,  100 
TJ.  S.  303,  25  L.  ed.  664. 

73.  Virginia  v.  Eives,  100  TJ.  S.  313, 
319,  25  L.  ed.  667. 

74.  Kentucky  v.  Powers,  201  TJ.  S. 
1,  26  Sup.  Ct.  387,  50  L.  ed.  633;  Gib- 
son t'.  Mississippi,  162  TJ.  S.  565,  16 
Sup,  Ct.  904,  40  L.  ed.  1075;  Virginia 
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V.    Eives,    100    TJ.    S.    313,    25    L.    ed. 
667. 

[a]  When  a  statute  of  the  state 
denies  his  right,  or  interposes  a  bar 
to  his  enforcing  it,  in  the  judicial 
tribunals,  the  presumption  is  fair  that 
they  will  be  controlled  by  it  in  their 
decisions;  and  in  such  a  case  a, de- 
fendant may  affirm  on  oath  what  is 
necessary  for  a  removal.  Virginia  v. 
Eives,  100  U.  S.  313,  321,  25  L.  ed. 
667. 

75.  Virginia  v.  Eives,  100  TJ.  S.  313, 
320,  25  L.  ed.  667. 

[a]  The  assertions  in  the  petition 
for  removal,  that  the  grand  jury  by 
which  the  petitioners  were  indicted,  as 
well  as  the  jury  summoned  to  try  them, 
were  composed  wholly  of  the  white 
race,  and  that  their  race  had  never 
been  allowed  to  serve  as  jurors  in  the 
county  of  Patrick  in  any  case  in  which 
a  colored  man  was  interested,  fall  short 
of  showing  that  .any  civil  right  waa 
denied,  'or  that  there  had  been  any  dis- 
crimination against  the  defendants  be- 
cause of  their  color  or  race.  Virginia 
):.  Eives,  100  TJ.  S.  313,  322.  25  L.  ed. 
667. 

76.  Murray  v.  Louisiana,  10^  TJ.  S. 
101,  16  Sup.  Ct.  990,  41  L.  ed.  87;  Gib- 
son V.  Mississippi,  162  TJ.  S.  ^&5,  3  6 
Sup.  Ct.  904,  40  L.  ed.  1075;  Virfrinia 
V.  Eives,  100  V.a.  313,  25  L.  ed.  667. 

fa]  Reason.  —  When  a  subordinate 
officer  of  the  state,  in  violation  or" 
state  law,  undertakes  to  deprive  an 
accused  party  of  a  right  which  the 
statute  law  accords  to  him,    it    can 
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a  party  is  defeated  or  deprived  of  his  election  because  of  the  denial 
of  the  right  to  vote  on  account  of  race,  color  or  previous  condition 
of  servitude,  provides  for  an  original  suit  by  one  out  of  office  to 
get  in,"  but  does  not  provide  for  the  removal  of  a  cause  against  a 
party  in  office  to  put  him  outJ^  Statutes  passed  during  the  civil  war 
provided  for  the  removal  of  causes  for  trespasses,  wrongs  or  acts 
omitted  to  be  done  during  the  civil  war  arising  under  or  by  virtue 
of,  or  under  color  of  any  authority  derived  from  or  exercised  under 
the  president  or  any  act  of  congress,^^  but  was  applicable  only  to 
personal  actions,  and  not  to  actions  of  ejectment.*" 

C.  Diversity  of  Citizenship.  —  1.  In  General.  —  Removal  of  a 
cause  is  authorized  by  the  act  upon  the  ground  of  diversity  of 
citizenship  or  in  other  words  where  the  parties  to  the  controversy 
are  citizens  of  different  states.*"^  The  statutory  requirement  that 
suits  brought  in  the  federal  court  be  instituted  in  the  district  of 
defendant's  residence  does  not  preclude  the  removal  of  a  suit  brought 


hardly  be  said  that  he  is  detiied,  or 
cannot  enforce,  "in  the  judicial  trib- 
unals of  the  state,"  the  rights  which 
belong  to  him.  In  such  a  case  it 
ought  to  be  presumed  the  court  will 
redress  the  wrong.  Virginia  v.  Hives, 
100  U.  S.  313,  321,  25  L.  ed.  667. 

[b]  As  where  validity  of  a.  pardon 
is  not  recognized.  Kentucky  v.  Powers, 
201  U.  S.  1,  26  Sup.  Ct.  38?,  50  L. 
ed,  633. 

[c]  Refusal  to  place  negro  citizens 
upon  juries  (1)  where  the  state  law 
does  not  prevent  this.  Kentucky  v. 
Powers,,  201  U.  S.  1,  26  Sup.  Ct.  387, 
50  L.  ed.  633;  Hurray  i;.  Louisiana, 
163  U.  S.  101,  16  Sup.  Ct.  990,  41  L. 
ed.  87;  Gibson  v.  Mississippi,  162  TJ.  S. 
565,  16  Sup.  Ct.  904,  40  L.  ed.  1075; 
Virginia  v.  Rives,  100  U.  S.  313,  25 
L.  ed.  667;  but  (2)  the  exclusion  by 
state  law  of  negro  citizens  from  grand 
and  petit  jurors  by  reason  of  race  and 
color,  in  prosecutions  of  negroes,  is 
such  a  denial  authorizing  removal. 
Strauder  v.  West  Virginia,  100  U.  S. 
303,  25  L.  ed.  664. 

77.  Dubuclet  v.  Louisiana  ex  rel. 
Moncure,  103  U.  S.  550,  26  L.  ed.  504. 

78.  Dubuclet  v.  Louisiana  ex  rel. 
Moncure,  103  U.  S.  550,  26  L.  ed.  504. 

79.  Bigelow  v.  I'orrest,  9  Wall.  (Lf. 
S.)  339,  19  L.  ed.  696;  Nashville  v. 
Cooper,  6  Wall.  (U.  S.)  247,  18  L. 
ed.  851,  Acts  Mar.  3,  1863,  and  May 
11,  1866. 

80.  Bigelow  v.  Forrest,  9  Wall.  (IT. 
S.)  339,  19  L.  ed.  696. 

81.  Judicial  Code,  §28,  5  Fed.  St. 
Ann.    (2d   ed.),  p.   16;    1   U.   S.   Comp. 


St.  1916,  §1010,  and  the  following 
cases:  U.  S. — Chesapeake  &  0.  R.  Co. 
V.  Coekrell,  232  U.  S.  146,  152,  34  Sup. 
Ct.  278,  58  L.  ed.  544;  Chicago,  B.  & 
O.  R.  Co.  V.  Willard,  220  U.  S.  413, 
421,  31  Sup.  Ct.  460,  55  L.  ed.  521: 
In  re  Moore,  209  U.  S.  490,  500,  ,28 
Sup.  Ct.  585,  52  L.  ed.  904;  Cincin- 
nati, N.  O.  &  T.  P.  R.  Co.  V.  Bohon, 
200  V.  S.  221,  26  Sup.  Ct.  166,  501 
L.  ed.  448;  Alabama  G.  S.  E.  Co.  v. 
Thompson,  200  V.  S.  206,  26  Sup.  Ct. 
161,  50  L.  ed.  441;  Powers  v.  Ches- 
apeake &  0.  R.  Co.,  169  TJ.  S.  92,  18 
Sup.  Ct.  264,  42  L.  ed.  673;  Core  v. 
Vinal,  117  TJ.  S.  347,  6  Sup.  Ct.  767, 
29  L.  ed.  912;  In  re  Silvies  River,  199 
Fed.  495,  502.  Ga.— Louisville  &  N. 
R.  Co.  V.  Newman,  128  Ga.  283,  57 
8.  E.  515;  Western  Union  T.  Co.  v. 
Griffith,  104  Ga.  56,  30  S.  E.  420; 
Withers  v.  Hopkins  PI.  Sav.  Bank,  104 
Ga.  89,  96,  30  S.  E.  766;  Cuyler  v. 
Smith,  78  Ga.  662,  3  S.  E.  408.  Va. 
Guarantee  Co.  v.  First  Nat.  Bank,  95 
Va.  480,  28  S.  E.  909.  W.  Va.— Balti- 
more &  O.  R.  Co.  V.  Pittsburg  W.  & 
K.  R.  Co.,  17  W.  Va.  812. 

[a]  The  reason  and  object  of  the 
removal  acts  in  conferring  upon  the  fed- 
eral courts  "jurisdiction  of  controver- 
sies between  citizens  of  different  states 
of  the  Union,  or  between  citizens  of  one 
of  the  states  and  aliens,  was  to  secure 
a  tribunal  presumed  to  be  more  im- 
partial than  a  court  of  the  state  in 
which  one  of  the  litigants  resides." 
Barrow  8.  S.  Co.  v.  Kane,  170  U.  S. 
100,  111.  18  Sup.  Ct.  526,  42  L.  ed. 
964;  Hail  v.  Great  Northern  Ry.  Co., 
197  Fed.  488,  490. 
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in  the  state  of  plaintiff's  residence,'^  as  defendant  waives  the  right 
to  be  sued  in  his  district  by  seekinjr  a  removal  ;^^  but  a  suit  which 
could  not  have  been  instituted  in  the  federal  court  of  the  district 
where  the  cause  is  pending  in  the  state  court,  by  reason  of  the  non- 
residence  of  both  parties,  is  not  removable  as  against  plaintiff's 
objection,^*  though  plaintiff  may  waive  his  right  to  object,^^  as  where 
he  does  not  object  but  goes  to  trial  on  the  merits,^^  or  stipulates 
to  the  filing  of  a  demurrer  beyond  the  time  allowed  by  law,^'  or 
obtains  a  commission  in  the  federal  court  to  take  depositions.^' 

2.  Where  Several  Plaintiffs  or  Defendants.  —  a.  In  General. 
If  there  are  several  eoplaintiffs,  the  intention  of  the  act  is  that 
each  plaintiff  must  be  competent  to  sue,  and  if  there  are  several 
eodefendants,  each  defendant  must  be  liable  to  be  sued,  or  the  juris- 
diction cannot  be  entertained.'^  In  such  case,  it  must  appear  that 
all  the  parties  on  one  side  of  the  controversy'  are  citizens  of  a  different 
state  from  those  on  the  other  side.'" 


82.  Baltimore  &  O.  E.  Co.  v.  Meyers, 
62  Fed.  367,  10  C.  C.  A.  485,  18  U.  S. 
App.  569;  Eichmond  v.  Brookings,  48 
Fed.  241;  Crocker  Nat.  Bank  v.  Pagen- 
steelier,  44  Fed.  705;  Cooley  v.  Mc- 
Arthur,  35  Fed.  372;  Wilson  v.  Western 
TJ.  T.  Co.,  34  Fed.  561;  Tiffany  v. 
Wilce,  34  Fed.  230. 

83.  Baker  &  Bro.  v.  Pinkham,  211 
Fed.  728;  Morris  v.  Clark  Const.  Co., 
140  Fed.  756;  Woodcock  v.  Baltimore 
&  0.  E.  Co.,  107  Fed.  767;  Whitworth 
V.  Illinois  Cent.  E.  Co.,  107  Fed.  557. 

84.  TJ.  S. — Ex  parte  Wisner,  203  U. 
S.  449,  27  Sup.  Ct.  150,  51  L.  ed. 
264;  Western  U.  Tel.  Co.  v.  Louisville, 
etc.  Co.,  201  Fed.  932;  Sherman  v. 
Southern  Pae.  Co.,  192  Fed.  711;  Deck- 
er, Jr.  &  Co.  V.  Southern  Ev.  Co.,  189 
Fed.  224;  Gruetter  v.  Cumberland  T. 
&  T.  Co.,  181  Fed.  248.    Ga.— Southern 

E.  Co.  V.  Ansley,  8  Ga.  App.  325,  68 
S.  E.  1086.  III.— Weed  Sew.  M.  Co. 
V.  Smith,  71  111.  204.  la.— Wills  v. 
Home  Ins.  Co.,  28  Iowa  545,  4  Am. 
Eep.  180.  La. — Beebe  v.  Armstrong, 
11  Mart.  (O.  S.)  440.    Miss.— Hartford 

F.  Ins.  Co.  V.  Green  &  Co.,  52  Miss. 
332;  Liverpool,  L.  &  G.  Ins.  Co.  v. 
McGuire,  52  Miss.  227.  Nev. — Caples 
V.  Central  Pae.  E.  Co.,  6  Nev.  265.  N.  Y. 
Amory  v.  Araory,  36  N.  T.  Super.  520; 
Smith  V.  Butler,  38  How.  Pr.  192.  N.  C. 
Lawson  v.  Eichmond  &  D.  E.  Co.,  112 
N.  C.  390,  17  S.  E.  169.  Tex.— St. 
Louis  &  S.  F.  E.  Co.  v.  Matlock  (Tex. 
Civ.  App.),  141  S.  W.  1067;  St.  Louis 
&  S.  F.  E.  Co.  V.  Casselberry  (Tex. 
Civ.  App.),  139  S.  W.  1161;  St.  Louis 
&   S.   F.   E.    Co.   V.   Kiser     (Tex.    Civ. 
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App.),  136   S.   W.   852.     Wis.— Giat  v. 
Johnson  Carey  Co.,  151  N.  W.  382. 

85.  Ex  parte  Moore,  209  U.  S.  490, 
28  Sup.  Ct.  585,  52  L.  ed.  904,  14  Ann. 
Cas.  1164. 

86.  Louisville  &  N.  E.  Co.  v.  Fisher, 
155  Fed.  68,  83  C.  G.  A.  584,  11  L.  E. 
A.  (N.  S.)  926;  Corwin  Mfg.  Co.  v. 
Henrici  Washer  Co.,  151  Fed.  938. 

87.  Moyer  v.  Chicago,  M.  &  St.  P. 
Ey.  Co.,  168  Fed.  105. 

88.  Clark  v.  Southern  Pae.  Co.,  175 
Fed.  122. 

89.  Smith  v.  Lyon,  133  IT.  S.  315, 
10  Sup.  Ct.  303,  33  L.  ed.  635;  Straw- 
bridge  V.  Curtiss,  3  Cranch  (TJ.  S.)  267, 
2  L.  ed.  435;  Webb  v.  Southern  Ey. 
Co.,  235  Fed.  578,  583;  Eoberts  v. 
Pacific  &  O.  E.  &  Nav.  Co.,  104  Fed. 
577;  Ex  parte  Girard,  3  Wall.  Jr.  263, 
10  Fed.  Cas.  No.  5,457. 

90.  U.  S.— Chicago.  B.  &  Q.  E.  Co. 
V.  Willard,  220  TJ.  S.  413,  31  Sup.  Ct. 
460,  55  L.  ed.  521;  Chicago,  E.  I.  & 
P.  Ey.  Co.  V.  Martin,  178  U.  S.  245, 
20  Sup.  Ct.  854,  44  L.  ed.  1055;  Cali- 
fornia V.  Southern  Pae.  Co.,  157  TJ.  S. 
229,  260,  15  Sup.  Ct.  591,  39  L.  ed. 
683;  Hanrick  v.  Hanrick,  153  TJ.  S. 
192,  14  Sup.  Ct.  835,  38  L.  ed.  685; 
Toung  V.  Ewart,  132  TJ.  S.  267,  10 
Sup.  Ct.  75,  33  L.  ed.  352;  Central 
E.  Co.  V.  Mills,  113  U.  S.  249,  5 
Sup.  Ct.  456,  28  L.  ed.  949;  Ayres 
V.  Wiswall,  112  TJ.  S.  187,  5  Sup.  Ct. 
90,  28  L.  ed.  693;  Shainwald  v.  Lewis, 
108  TJ.  S.  158,  2  Sup.  Ct.  385,  27  L. 
ed.  691;  Hyde  V.  Ruble,  104  U.  S.  407, 
26  L.  ed.  823;  Blake  v.  MoKim,  103 
XJ.    S.   336,   26   L.    ed.    563;     Ayers    v, 
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b.  Necessary  or  Formal  Parties.  —  Citizenship  of  necessary  or  iv- 
dispensable  parties  is  iiieant,^^  for  the  right  to  remove  is  not  affected 
by  the   citizenship   of  persons  who   are  merely  nominal   or  formal 


Chicago,  101  XJ.  S.  184,  25  L.  ed.  838,' 
Webb  V.  Southern  Ey.  Co.,  235  Fed. 
578;  Sullivan  v.  Lloyd,  213  Fed.  275; 
Fishblatt  v.  Atlantic  City,  174  Fed. 
196;  Corbitt  v.  Farmers'  Bank,  113 
Fed.  417.  Conn. — Miller  v.  Lynde,  2 
Boot  444,  1  Am.  Dec.  86.  111.— Wabash 
E.  Co.  V.  Keeler,  127  111.  App.  265. 
la. — Wilson  v.  Big  Joe  Block  Coal 
Co.,  135  Iowa  531,  113  N.  W.  348; 
Flynn  v.  Des  Moines  &  St.  L.  E.  Co., 
63  Iowa  490,  19  N.  W.  312;  Stau- 
fcrough  V.  Griffin,  52  Iowa  112,  2  N.  W. 
1011;  Bureh  v.  Davenport  &  St.  P.  E. 
Co.,  46  Iowa  449,  26  Am.  Eep.  150. 
La. — New  Orleans  «,  Seixas,  35  La. 
Ann.  36;  Tesson  •».  Gusman,  26  La. 
Ann.  248.  Mass. — Florence  S.  M.  Co. 
V.  Grover,  etc.  Co.,  110  Mass.  70,  14 
Am.  Eep.  579.  N.  Y. — Fisk  v.  Chicago, 
E.  I.  &  P.  E.  Co.,  53  Barb.  472,  3 
Abb.  Pr.  (N.  S.)  453;  Fairchild  v. 
Durand,  8  Abb.  Pr.  305.  Ohio.— Lud- 
low V.  Kidd's  Heirs,  3  Ohio  48.  Va. 
Guarantee  Co.  v.  First  Nat.  Bank,  95 
Va.  480,  28  S.  E.  909;  George  v. 
Pileher,  28  Gratt.  (69  Va.)  299,  305, 
26  Am.  Eep.  350;  Beery  v.  Iriok,  22 
Gratt.  (63  Va.)  484,  487,  12  Am.  Eep. 
539;  Washington,  A.  &  G.  E.  Co.  v. 
Alexandria  &  W.  E.  Co.,  19  Gratt.  (60 
Va.)  592,  100  Am.  Dec.  710;  Williams 
V.  Price,  5  Munf.  (19  Va.)  507.  W.  Va. 
Kennedy  v.  Ehlen,  31  W.  Va.  540,  8 
S.  E.  398;  Burlew  v.  Quarrier,  16  W. 
Va.  108,  147;  Bell  v.  Bell,  3  W.  Va. 
183 

[a]  If  any  of  the  defendants  are 
citizens  of  the  same  state  as  the  plain- 
tiff the  federal  court  has  no  juris- 
diction. Withers  v.  Hopkins  PI.  Sav. 
Bank,  104  Ga.  89,  30  S.  E.  766;  Guar- 
antee Co.  V.  First  Nat.  Bank,  95  Va. 
480,  28  S.  B.  909. 

[b]  That  the  citizen  defendant 
joined  in  the  petition  by  his  oodefend- 
ant  to  remove  the  cause  to  the  fed- 
eral court  does  not  confer  jurisdiction 
upon  the  ground  of  diversity  of  citizen- 
ship. Texas  &  P.  E.  Co.  v.  Huber, 
100  Tex.  1,  92  S.  W.  832;  Eastin  v. 
Texas  &  P.  E.  Co.,  99  Tex.  654,  92 
S.  W.  838. 

[c]  A  proceeding  for  condemnation 
of  property,  brought  by  a  California 
corporation  under  Code  Civ.  Proo,  Cal.; 


see.  1244,  which  requires  all  owners 
or  claimants  of  the  property  to  be 
made  parties,  is  not  removable,  on 
the  ground  of  diversity  of  citizenship, 
by  on©  of  a  number  of  defendants, 
where  the  complaint  alleges  that  other 
defendants,  who  are  citizens  of  the 
state,  claim  an  interest  in  the  property; 
nor  is  it  removable,  on  the  ground  of 
a  separable  controversy,  where  it  ap- 
pears that  the  claims  of  the  defend- 
ants are  to  the  same  property.  West 
Side  E.  Co.  v.  California  Pac.  E.  Co., 
202  Fed.  331. 

[d]  Default  of  a  joint  defendant 
does  not  eliminate  himself  from  the 
cause  so  as  to  render  cause  removable 
by   reason   of   diversity   of    citizenship 

I  of  other  defendant.  Wilson  v.  Oswego, 
151  U.  S.  56,  14  Sup.  Ct.  259,  38  L. 
ed.  70;  Putnam  v.  Ingraham,  114  U.  S. 
57,  5  Sup.  Ct.  746,  29  L.  ed.  65; 
Lederer  v.  Sire,  105  Fed.  529. 

91.  Turk  V.  Illinois  Cent.  E.  Co., 
218   Fed.  315,   319,  134  C.   C.  A.   Ill; 

I  Moloney  v.  Cressler,  210  Fed.  104,  110, 
126  C.  C.  A.  618;  Eogers  v.  Penobsent 
Mining  Co.,  154  Fed.  606,  83  C.  C.  A. 

'  380;  Webb  v.  Southern  Ey.  Co.,  235 
Fed.    578;    Davies   v.    Wells,    134   Fed. 

I  139;  Perrin  v.  Lepper,  26  Fed.  545, 
548. 

[a]  A  stakeholder  or  trustee,  who  is 
bound  to  account  to  one  of  two  other 
parties,  is  an  indispensable  party  to 
the  controversy  between  them,  if  he 
still  has  possession  of  the  fund  or  prop- 
erty to  be  accounted  for.  Perrin  v, 
Lepper,  26  Fed.  545,  548. 

[b]  In  a  stockholder's  suit  in  a 
state  court  against  the  corporation 
and  others,  where  the  allegations  of 
the  bill  show  that  the  corporation  is 
fully  under  the  control  of  its  oode- 
fendants,  it  is  properly  aligned  with 
them  for  the  purposes  of  the  removal 
statute,  and  where  it  is  a  citizen  of 
the  same  state  as  complainant,  the  suit 
is  not  removable.  Crawford  v.  Seattle, 
E,  &  S.  Ey.  Co.,  198  Fed.  920. 

Te]  Pecuniary  Irresponsibility.  —  A 
defendant  who  is  legally  liable  to- 
gether with  another,  and  whose  pres- 
ence defeats  the  right  of  removal,  is 
neither  a  nominal  nor  sham  _  party 
merely   because  he   is    pecuniarily    ir- 
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parties,*^  or  of  defendants  against  whom  no  cause  of  action  ii 
stated.®^  In  determining  whether  parties  are  necessary  or  not,  the 
court  will  consider  their  relation  to  the  controversy  involved  and 
whether  the  judgment  would  affect  their  interests  rather  than  to  the 
names  by  which  they  are  designated.^* 

c.  Bearrangement  of  Parties.  —  While  under  the  early  statutes 
governing  removal,  the  pleadings  only  were  looked  to  and  the  desig- 
nations of  the  parties  in  the  pleadings  as  plaintiff  or  defendant  was 
the   determining  feature   as  to  their  position  as  such,^"  under  the 


responsible,  so  that  a  judgment  against 
him  would  be  of  no  value.  Deere, 
Wells  &  Co.  V.  Clucago,  M.  &  St.  P. 
E.  Co.,  85  Fed.  87b. 

92.  U.  S. — Ex  parte  Nebraska,  209 
17.  S.  436,  28  Sup.  Ct.  581,  52  L.  ed. 
876;  Maryland  v.  Baldwin,  112  U.  S. 
490,  5  Sup.  Ct.  278,  28  L.  ed.  822; 
Bacon  v.  Eives,  106  TJ.  S.  99,  1  Sup. 
Ct.  '3,  27  L.  ed.  69;  Barney  v.  Latham, 
103  V.  S.  205,  26  L.  ed.  514;  Walden 
V.  Skinner,  101  U.  S.  577,  25  L.  ed. 
963;  Wood  V.  Davis,  18  How.  467,  15 
L.  ed.  460;  Sewing  Machine  Co.'s  Case, 
18  Wall.  553,  21  L.  ed.  914;  Patton 
V.  Meadows  Co.,  173  Fed.  224;  Politz 
V.  Wabash  E.  Co.,  153  Fed.  941;  Cella 
V.  Brown,  136  Fed.  439;  Hyde  v.  Vic- 
toria Land  Co.,  125  Fed.  970;  Lamm 
V.  Parrott  Silver  &  Copper  Co.,  Ill 
Fed.  241;  Parkinson  r-.  Barr,  105  Fed. 
81;  Higgins  V.  Baltimore  &  0.  E.  Co., 
99  Fed.  640;  Deere,  Wells  &  Co.  v. 
Chicago,  M.  &  St.  P.  E.  Co.,  85  Fed.' 
876;  Perrin  v.  Lepper,  £6  Fed.  545. 
Ga. — Louisville  &  N.  E.  Co.  v.  Newman, 
128  Ga..283,  57  S.  E.  515;  Withers  v. 
John  Hopkins  P.  Sav.  Bank,  104  Ga. 
89,  30  S.  E.  766;  Steiner  v.  Mathew- 
son,  77  Ga.  657.  Ky. — Harper  v. 
Gaitheman,  1  Ky.  L.  Eep.  419.  Mass. 
Danvers  Sav.  Bank  v.  Thompson,  133 
Mass.  182.  N.  C. — Calloway  v.  Ore 
Knob  C.  Co.,  74  N.  C.  200.  Ohio. 
Hadley  v.  Dunlap,  10  Ohio  St.  1; 
Smith  V.  Baltimore  &  O.  E.  E.  Co.,  7 
Ohio  N.  P.  145,  7  Ohio  Dec.  542. 

[a]  A  defendant  whose  only  inter- 
est in  the  property  in  suit  is  the 
ownership  of  an  option  to  buy  it  on 
condition  that  a  clear  title  be  given, 
and  that  he  'shall  pay  a  certain  sum 
within  a  given  time,  is  .a-  nominal 
party  merely,  whoso  joinder  does  not 
affect  the  right  of  removal.  Garrard 
V.   Silver  Peak  Mines,   76  Fed.   1. 

[b]  Persons  suad  by  fictitious 
names,  whose  residence  or  citizenship 
are    not    disclosed    are    considered    as 
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merely  formal  parties  and  cannot  be 
considered  in  removal  proceedings. 
Grosso  V.  Butte  Electric  Ey.  Co.,  217 
Fed.  422;  Loop  v.  Winters'  Estate,  115 
Fed.  362,  366;  Parkinson  v.  Barr,  105 
Fed.  81. 

[e]  Colorable  Joinder.  —  A  court, 
however,  should  view  the  matters  pre- 
sented in  the  bill,  and  see  if  the  join- 
ing of  Bome  of  the  parties  is  merely 
colorable,  and  as  to  whether,  consid- 
ering the  allegations  in  the  bill,  any 
relief  could  be  obtained  as  against  such 
colorable  parties.  If  not,  they  become 
only  what  is  termed  "nominal  par- 
ties," and  the  joining  of  them,  in  no 
way  should  affect  the  jurisdiction  of 
the  court.  Lamm  v.  Parrot  Silver  & 
Copper  Co.,  Ill  Fed.  241,  244. 

[d]  The  mere  presence  on  the  rec- 
ord of  the  state  as  a  party  plaintiff, 
will  not  defeat  the  jurisdiction  of  the 
federal  court  when  it  appears  that  the 
state  has  no  real  interest  in  the  con- 
troversy, and  ia  not  an  indispensable 
party  by  reason  of  its  interest  in  the 
controversy.  Ex  parte  Nebraska,  209, 
TJ.  S.  436,  28  Sup.  Ct.  581,  52  L.  ed. 
876. 

93.  Floyt  V.  Shenango  Furnace  Co., 
186  Fed.  539;  Marach  v.  Columbia  Box 
Co.,  179  Fed.  412;  Eeinartson  v.  Chi- 
cago Great  Western  Ey,  Co.,  174  Fed. 
707,  710;  Lockard  v.  St.  Louis  &  San 
Francisco  E.  Co.,  167  Fed.  675;  Chi- 
cago, E.  I.  &  P.  Ey.  Co.  V.  Stepp,  151 
Fed.  908. 

94.  Grosso  v.  Butte  Electric  Ey.  Co., 
217  Fed.  422. 

[a]  Whether  the  state  such  a  party. 
Ba;  parte  Nebraska,  209  U.  S.  436,  444, 
28  Sup.  Ct.  581,  52  L.  ed.  876;  Mis- 
souri, K.  &  T.  E.  Co.  V.  Missouri  E. 
&  W.  Comrs.,  183  U.  S.  53,  22  Sup. 
Ct.  18,  46  L.  ed.  78. 

95.  Susquehanna  &  W.  V.  E.  &  O. 
Co.  V.  Blatchford,  11  Wall.  (U.  S.)  173, 
20  L.  ed.  179. 
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present  statute  the  mere  form  of  the  pleadings  may  be  put  aside. 
The  court  in  determining  whether  the  requisite  diversity  of  citizen- 
ship exists  must  arrange  the  parties  with  respect  to  their  interests 
in  the  actual  controversy,  looking  beyond  the  formal  arrangement 
made  by  the  bill.^^  In  thus  arranging  the  parties,  pecuniary  interests 
rather  than  mere  sentiments  or  a  hostile  inclination  to  obstruct 
plaintiff  are  to  be  considered.^' 

d.  Improper  or  Fraudulent  Joinder  of  Defendants.  —  To  prevent 
the  removal  of  causes  the  plaintiff  frequently  joins  a  resident  defend- 
ant with  a  nonresident  defendant,^^  and  while  such  joinder  is  proper 
so  long  as  it  is  not  merely  fraudulent  and  for  the  purpose  of  pre- 
venting a  removal,  even  though  the  necessary  result  is  to  prevent 
a  removal  of  the  cause,^^  right  of  reraoval  cannot  be  defeated  by  a 
fraudulent  joinder  of  a  resident  defendant  having  no  real  connection 
with  the  controversy,^  or  the  fraudulent  joinder  of  a  citizen  plain- 


96.  Mason  City  &  H.  D.  E.  Co.  v. 
Boynton,  204  U.  S.  570,  27  Sup.  Ct. 
321,  51  L.  ed.  629;  Wilson  v.  Oswego, 
151  U.  S.  56,  14  Sup.  Ct.  259,  38  L. 
ed.  70;  Eemoval  Cases,  100  U.  S.  457, 
25  L.  ed.  593;  Susquehanna  &  W.  V. 
E.  &  C.  Co.  V.  Blatchford,  11  Wall. 
(XJ.  S.)  172,  175,  20  L.  ed.  179;  Webb 
V.  Southern  Ey.  Co.,  235  Fed.  578,  583; 
Grosso  V.  Butte  Elee.  Ey.  Co.,  217  Fed. 
422;  Casey  v.  Baker,  212  Fed.  247; 
Baker  v.  Duwamish  Mill  Co.,  149  Fea. 
612. 

97.  Baker  v.  Duwamish  Mill  Co., 
149  Fed.  612. 

[a]  Garnishment  Proceedings. — The 
defendant  in  the  original  action  is  an 
indispensable  party  to  the  garnishment 
after  judgment,  but,  to  ascertain 
whether  the  necessary  diversity  of 
citizenship  exists,  the  parties  must  be 
ranged  on  opposite  sides  of  the  con- 
troversy according  to  their  respective 
interests;  and,  since  the  defendant  will 
be  benefited,  rather  than  prejudiced,  by 
having  its  liability  to  plaintiff  dis- 
charged "by  the  'garnishee,  and  is 
deemed  to  occupy  the  position  of  a 
nominal  plaintiff  suing  for  the  benefit 
of  its  creditor,  the  interest  to  be  af- 
fected requires  that  both  parties  to 
the  original  action  must  be  placed  on 
one  Bide  of  the  controversy,  leaving 
the  garnishee  in  the  place  of  sole  party 
on  the  adverse  side.  Baker  v.  Duwam- 
ish Mill  Co.,  149  Fed.  612. 

98.  Chicago,  B.  &  Q.  E.  Co.  v.  Wil- 
lard,  220  U.  S.  413,  422,  31  Sup.  Ct. 
460,  55  L.  ed.  521. 

99.  Chicago,  B.  &  Q.  E.  Co.  v.  Wil- 
lard,  220  U.  S.  413,  422,  31   Sup.  Ct. 

61 


460,  55  L.  ed.  521;  Enos  V.  Kentucky 
Distilleries  &  Warehouse  Co.,  189  Fed. 
342,  346,  111   C.  C.  A.  74. 

[a]  Where  a  complaint  on  its  face 
states  a  cause  of  action  against  both 
defendants  which  can  be  properly 
joined  in  one  action,  the  cause  cannot 
be  removed  on  the  ground  that  it  is 
a  separable  controversy  merely  by 
raising  an  issue  of  fact  in  the  petition 
for  removal  as  to  whether  or  not  a 
joint  cause  of  action  exists.  St.  Louis 
S.  W.  E.  Co.  V.  Adams,  87  Ark.  136, 
112  S.   W.  186. 

1.  U.  S.— Chicago  &  A.  E.  Co.  v. 
McWhirt,  243  V.  S.  422,  37  Sup.  Ct. 
392,  61  L.  ed.  826;  Chesapeake  &  O. 
E.  Co.  V.  Cockrell,  232  V.  S.  146,  152, 
34  Sup.  Ct.  278,  58  L.  ed.  544; 
Illinois  Cent.  E.  Co.  v.  Sheegog,  215 
U.  S.  308,  30  Sup.  Ct.  101,  54  L. 
ed.  208;  Wecker  v.  National  E.  &  S. 
Co.,  204  U.  S.  176,  27  Sup.  Ct.  184, 
51  L.  ed.  430,  9  Ann.  Cas.  757;  Ala- 
bama G.  S.  E.  Co.  V.  Thompson,  200 
U.  S.  206,  26  Sup.  Ct.  161,  50  L.  ed. 
441;  Kansas  City  S.  B,  E.  Co.  v.  Her- 
man, 187  U.  S.  63,  23  Sup..  Ct.  24,  47 
L.  ed.  76;  Louisville  &  M.  E.  Co.  v. 
Wangelin,  132  U.  S.  599,  10  Sup.  Ct. 
203,  33  L.  ed.  474;  Hunter  v.  Illinois 
Cent.  E.  Co.,  188  Fed.  645,  648,  110 
C.  C.  A.  459;  Dishon  v.  Cincinnati,  N.  O. 
&  T.  P.  E.  Co.,  133  Fed.  471.  474,  66 
C,  C.  A.  345;  Nelson  V,  Black  Diamond 
M.  Co.,  237  Fed.  264;  Webb  v.  South- 
ern Ey.  Co.,  235-  Fed.  578,  595;  Jonea 
V.  Casey-Hedges  Co.,  213  Fed.  43; 
Price  V.  Southern  P.  Co.,  206  Fed.  496; 
Lewis  V.  Cincinnati,  N.  O.  &  T.  "P. 
Ey.  Co.,  192  Fed.  654;   Welch  v.  Cin- 
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tiff  with  alien  plaintiffs,^  such  as  by  purposely  stating  in  such, 
petition  a  joint  cause  of  action  against  both  defendants,  which  he 
subsequently  admits,  or  it  is  otherwise  made  to  appear,  is  incorrect,' 
or  by  making  a  wilful  or  negligent  misstatement  of  fact.*  A  fraud- 
ulent joinder  of  a  citizen  defendant  with  a  nonresident  defendant 
cannot  be  inferred  where  the  defendants  are  jointly  liable  under  the 
law  of  the  state,"  or  the  question  of  liability  is  an  open  one  under  the 
state  law,*  though  where  there  is  no  reasonable  legal  ground  upon 
which  plaintiff  could  recover  against  the  defendant  claimed  to  have 
been  fraudulently  joined  to  prevent  a  removal,'  or  no  cause  of  action 
is  stated  against  the  local  defendant,^  the  cause  is  removable  not- 


cinnati,  N.  O.  &  T.  P.  Ey.  Co.,  177 
Fed.  760,  764;  Eeinartson  v.  Chicago 
Great  Western  Ey.  Co.,  174  Fed.  707, 
712;  Harrington  ■».  Great  Northern  Ey. 
Co.,  169  Fed.  714;  Crawford  v.  Illinois 
Cent.  E.  Co.,  130  Fed.  395;  Kelly  v. 
Chicago  &  A.  Ey.  Co.,  122  Fed.  286; 
Dow  V.  Bradstreet  Co.,  46  Fed.  82,4. 
Ark. — St.  Louis  8.  W.  E.  Co.  v.  Adams, 
87  Ark.  136,  112  S.  W.  186.  Kan. 
Boatmen's  Bank  v.  Fritzlen,  75  Kan. 
479,  89  Bac.  915,  22  L.  E.  A.  (N.  S.) 
1235. 

[a]  Where  the  only  rational  infer- 
ence from  the  pleadings  and  the  record 
is  that  an  improper  party  or  a  aham 
cause  of  action  has  been  injected  into 
a  suit  for  the  sole  purpose  of  de- 
feating the  jurisdiction  of  the  federal 
court  over  the  real  controversy,  plead- 
ing and  evidence  to  that  effect  aliunde 
are  neither  indispensable  nor  necessary, 
and  the  constitution  and  the  acts  of 
congress  vest  in  the  court  the  power, 
and  impose  upon  it  the  duty,  to  find 
from  the  record  alone  the  .attempted 
fraud,  and  to  prevent  its  perpetration. 
Webb  V.  Southern  Ey.  Co.,  235  Fed. 
578,  584. 

[b]  In  Weoker  v.  National  Enamel- 
ing Co.,  204  V.  8.  176,  185,  27  Sup. 
Ct.  184,  51  L.  ed.  430,  it  is  said: 
"While  the  plaintiff  in  good  faith 
may  proceed  in  the  state  courts  upon 
a  cause  of  action  which  he  alleges  to 
be  joint,  it  is  equally  true  that  the 
federal  courts  should  not  sanction  de- 
vices intended  to  prevent  a  removal 
to  a  federal  court  where  one  has  that 
right,  and  should  be  equally  vigilant 
to  protect  the  right  to  proceed  in  the 
federal  court  as  to  permit  the  state 
courts,  in  nroper  cases,  to  retain  their 
own  jurisdiction."  Eeinartson  v.  Chi- 
cafo  Great  Western  Ey.  Co.,  174  Fed. 
707,  711. 
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2.  McHenry  v.  New  York  P.  &  O 
E.  Co.,  25  Fed.  65, 

3.  Eeinartson  v.  Chicago  Great  West 
ern  Ey.  Co.,  174  Fed.  707,  712;  Craw 
ford  V.  Illinois  Cent.  E.  Co.,  130  Fed. 
395;  Gustafson  v.  Chicago,  E.  I.  &  P. 
E.  Co.,  128  Fed.  85. 

4.  McGarvey  v.  Butte  M.  Co.,  199 
Fed.  671. 

5.  U.  S. — Chicago,  B.  &  Q.  E.  Co. 
V.  Willard,  220  U.  S.  413,  31  Sup.  Ct. 
460,  55  L.  ed.  521,  affirming  165  Fed. 
181,  91  C.  C.  A.  215;  Knuth  v.  Butte 
El.  Ey.  Co.,  148  Fed.  73.  Ky.— Ward 
V.  Pullman  Car  Corp.,  131  Ky.  142, 
114  S.  W.  754,  25  L.  E.  A.  (N.  S.) 
343.  S.  0.— Calder  v.  Southern  Ey.  Co., 
89  S.  C.  287,  71  S.  E.  841,  Ann.  Cas. 
1913 A,  894;  Able  v.  Soutliern  Ey.  Co., 
73  S.  C.  173,  52  S.  E.  962. 

6.  Person  v.  Illinois  Cent.  E.  Co., 
118  Fed.  342. 

7.  Wecker  v.  National  E.  &  S.  Co., 
204  U.  S.  176,  27  Sup.  Ct.  184,  51  L. 
ed.  430;  Hough  r.  Societe  Eleetrique 
Westinghouse  De  Eussie,  231  Fed.  341; 
Eountree  v.  Mt.  Hood  E.  Co.,  228  Fed. 
1010;  Price  v.  Southern  P.  Co.,  206 
Fed.  496;  Union  T.  Ey.  Co.  v.  Chicago, 
B.  &  Q.  E,.  Co.,  119  Fed.  209;  Under- 
wood's Admr.  v.  minors  Cent.  E.  Co., 
31  Ky.  L.  Eep.  595,  103  S,  W.  322. 

8.  TJ.  S. — McAllister  v.  Chesapeake 
&  0.  Ey.  Co.,  198  Fed.  660;  Floyt  v. 
Shenango  F.  Co.,  186  Fed.  539;  Prince 
V.  Illinois  Cent.  E.  Co.,  98  Fed.  1; 
Hukill  V.  Maysville  &  B.  S.  E.  Co., 
72  Fed.  745,  750.  Colo.— Stratton 's 
Independence  v.  Sterrett,  51  Colo.  17, 
117  Pac.  351.  Ga. — Louisville  &  N.  E. 
Co.  «.  Newman,  128  Ga.  283,  57  S.  E. 
515.  Ky. — Broadway  C.  M.  Co.  v.  iJob- 
inson,  150  Ky.  707,  150  S.  W.  1000; 
Davis'  Admr.  v.  Chesapeake  &  O.  E. 
Co.,  116  Ky.  144.  75  S.  W.  275;  Cin- 
cinnati, N.  0.  &  T.  P.  Ey.  Co.  v.  Eob- 
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withstanding  such  joinder.  The  motive  with  which  the  joinder  is 
made,  where  plaintiff  is  in  lawful  assertion  of  a  right,  does  not  affect 
the  right.^ 

3.  Persons  in  Representative  Capacity.  —  "When  suits  are  insti- 
tuted by  or  against  a  person  acting  in  a  representative  capacity  such 
as  executor  or  administrator,^"  guardian,^^  or  trustee,^^  the  citizen- 
ship of  the  person  acting  in  the  representative  capacity  controls, 
and  not  that  of  the  decedent,,  creditors,  legatees,  ward  or  other 
beneficiaries. 

4.  Suits  by  or  Against  Assignees.  —  Upon  the  assignment  of  a 
cause  of  action  the  right  of  removal  is  determined  by  the  citizenship 


ertson,  115  Ky.  858,  74  8.  W.  1061.  Tex. 
Eastin  v.  Texas  &  P.  R.  Co.,  99  Tex. 
654,  92  S.  W.  838,  reversing  89  S.  W. 
440. 

[a]  Where  the  corporate  defendant, 
in  its  petition  for  removal,  alleged  that 
the  individual  defendant  was  not  and 
never  had  been  the  corporate  defend- 
ant's master  mechanic;  that  he  had 
nothing  whatever  to  do  with  directing 
the  plaintiff's  intestate  to  operate  the 
locomotive  whose  derailment  killed 
him;  and  that  these  allegations  and 
all  other  allegations  as  to  Robinson 
were  untrue,  and  known  to  be  untrue 
when  made,  and  were  made  solely  for 
the  purpose  of  preventing  the  cause 
from  being  removed  to  the  federal 
court,  and  the  allegations  of  the  peti- 
tion for  removal  are  not  denied,  they 
must  be  accepted  as  true.  What  we 
have,  then,  is  not  a  genuine  cause  of 
action  against  the  individual  defena- 
ant,  but  a  fraudulent  one.  Kelly's 
Admx.  V.  Chesapeake  &  O.  Ey.  Co.,  201 
Fed.  602,  606. 

9.  V.  S.— Chicago,  R.  I.  &  P.  R- 
Co.  V.  Whiteaker,  239  U.  S.  421,  36 
Sup.  Ct.  152,  60  L.  ed.  360;  Chicago, 
E.  I.  &  P.  Ry.  V.  Schwyhart,  227  TJ.  S. 
184,.  33  Sup.  Ct.  250,  57  L.  ed.  473; 
Chesapeake  &  O.  Ey.  Co.  v.  Bixon,  179 
U.  S.  131,  21  Sup.  Ct.  67,  45  L.  ed. 
121;  Hough  V.  Societe  Electrique 
Westinghouse  De  Eussie,  231  Fed.  341; 
Deere,  Wells  &  Co.  v.,  Chicago,  M.  & 
St.  P.  Ey.  Co.,  85  Fed.  876.  Kan. 
Dowell  V.  Chicago,  etc.  Co.,  83  Kan. 
562,  112  Pae.  136.  Ky.— Broadway 
Coal  Mining  Co.  v.  Robinson,  150  Ky. 
707,  150  S.  W;  1000;  Winston's  Admr. 
V.  Illinois  Cent.  E.  Co.,  Ill  Ky.  954, 
65  S.  W.  13,  55  L.  E.  A.  603;  Ches- 
apeake &  O.  E.  Co,  V.  Dixon's  Admx., 
104  Ky.  608,  47  S.  W.  615,  afflrmed, 
179  U.  S.  131,  21  Sup.  Ct.  a7,  45  L. 


ed.  121.  N.  C— Hollifield  v.  Southern 
BeU  T.  &  T.  Co.,  172  N.  C.  714,  90 
S.  E.  996;  Pruitt  v.  Charlotte  P.  Co., 
165  N.  C.  416,  81  S.  E.  624;  Hough 
V.  Southern  Ey.  Co.,  144  N.  C.  692, 
57   S.   E.   469.       . 

10.  Patch  V.  Wabash  E.  Co.,  207  U. 
S.  277,  28  Sup.  Ct.  80,  52  L.  ed.  204; 
Neel  V.  Pennsylvania  Co.,  157  V.  S. 
153,  15  Sup.  Ct.  589,  39  L.  ed.  654; 
Clark  V.  Bever,  139  U.  S.  96,  11  Sup. 
Ct.   468,    35   L,.    ed.    88;    Hess   v.   Eey- 

!  nolds,  113  U.  S.  73,  5  Sup.  Ct.  377,  28 

j  L.  ed.  927;  Amory  v.  Amory,  95  U.  S. 
186,   24   L.    ed.   428;    Eice  v.   Houston. 

I  13    Wall.    (tr.    S.)    66,   20   L.    ed.   484; 

I  Goodnow  V.  Grayson,  5  McCrary  16,  15 

;  Fed.  1. 

[a]  The  averment  of  the  petition 
for  removal  that  the  defendants  (nam- 
ing them)  ",as  they  are  the  qualified 
executors   of   the   last   will   and   testa- 

:  ment  of  Y.,  deceased, ' '  were  and  are 
citizens,   etc.,  is  a  sufficient   averment 

i  of  personal  citizenship,  and  should  not 

i  be  construed  to  refer  to  their   official 

]  citizenship  as  executors.  Cooke  v,  Selig- 

;  man,  17  Blatchf.  452,  7  Fed.  263. 

i  11.  In  re  Estate  of  McClean,  26 
Fed.  49. 

i  [a]  But  the  citizenship  of  a  next 
friend  is  not  controlling  because  the 
right  of  action  is  not  vested  in  the 
next  friend.  In  re  Moore,  209  IT.  S. 
490,  28  Sup.  Ct.  585,  52  L.  ed.  904. 

'<  12.  U.  S.— Peper  v.  Fordyee,  119  U. 
S.  469,  7  Sup.  Ct.  287,  30  L.   ed.  43,5; 

'  Thayer  v.  Life  Assn.,  112  TJ.  S.  717, 
5   Sup.   Ct.    355,   28   L.   ed.    864;    Eelfo 

\v.    Bundle,    103    U.    S.    222,    26   L.    ed. 

'  337;   Knapp  v.   Troy   &   Boston   E.   E. 

j  Co.,  20  Wall.  117,  22  L.  ed.  328;  Irvine 

'  V.  Lowry,  14  Pet.  293,  10  L.  ed.  462; 
Webb  V.  Southern  Ry.  Co.,  235  Fed. 
578,  588.  la. — Vimont  v.  Chicago  & 
N.  W.  R.  Co.,  64  Iowa  513,  17  N.  W. 
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of  the  assignee,  and  not  of  the  assignor,^^  unless  the  assignment  is 
a  colorable  one,  the  assignor  being  the  real  party  in  interest.^* 

5,  Time  of  Diverse  Citizenship.  —  The  requisite  diversity  of  citizen- 
ship must  exist  at  the  time  of  the  commencement  of  the  action  as 
well  as  at  the  time  the  petition  for  removal  is  filed,^^  and  a  sub- 


31,  21  N.  W.  9.  N.  H.— Geyer  v.  John 
Hancock  Mut.  L.  Ins.  Co.,  50  N.  H.  224, 
9  Am.  Eep.  185. 

13.  Mexican  Nat.  R.  Co.  v.  David- 
son, 157  U.  S.  201,  15  Sup.  Ct.  563, 
39  L.  ed.  672;  Delaware  v.  Dietold  S. 
&  L.  Co.,  133  U.  S.  473,  10  Sup.  Ct. 
399,  33  L.  ed.  674;  Claflin  v.  Com. 
Ins.  Co.,  110  IT.  S.  81,  3  Sup.  Ct.  507, 
28  L.  ed.  76;  Cincinnati,  H.  &  D.  Ry. 
Co.  V.  On,  215  Fed.  261;  Goodnow  v. 
Oakley,  68  Iowa  25,  25  N.  W.  912; 
Goodnow  V.  Litchfield,  67  Iowa  691,  25 
N.  W.  882;  Vimont  v.  Chicago  &  N.  W. 
R.  Co.,  64  Iowa  513,  17  N.  W.  31,  21 
N.  W.  9. 

[a]  An  assignee  who  could  not  orig- 
inally remove  a.  cause  cannot  by  pur- 
chasing the  interests  of  his  codefend- 
ants  acquire  the  right  of  removal.  Tem- 
ple V.  Smith,  2  McCrary  226,  4  Fed. 
392. 

[b]  Under  a  code  like  that  of  Ken- 
tucky, and  where  the  beneficial  owners 
of  fractions  of  the  right  of  action, 
accrued  to  them  by  subrogation,  in 
good  faith  present  themselves  in  the 
state  court  as  joint  plaintiffs,  they 
must  be  treated  as  parties,  in  determin- 
ing the  right  to  remove  the  case  to 
the  federal  court.  Turk  v.  Illinois 
Cent.  R.  Co.,  218  Fed.  315,  319,  134 
C.  C.  A.  111. 

fc]  Motive  of  Assignment  Immato- 
rlal. — Where  a  cause  of  action  is  as- 
signed 'SO  as  to  vest  the  legal  title 
to  the  claim  in  plaintiff  for  the  pur- 
pose of  preventing  the  transfer  of  the 
cause  to  the  federal  court  on  account 
of  difference  in  citizenship  of  the 
parties,  it  is  immaterial  that  the  mo- 
tive of  the  assifrnment  was  to  defeat 
such  transfer.  Vimont  v.  Chicago  & 
N.  "W.  E.  Co.,  69  Iowa  296,  22  N.  W. 
906,  28  N,  W.  612;  Vimont  v.  Chicago 
&  N.  W.  R.  Co.,  64  Iowa  513,  17  N.  W. 
31,  21  N.  W.  9. 

14.  Chesapeake  &  O.  R.  Co.  v.  Dixon, 
179  U.  S.  131,  21  Sup.  Ct.  67,  45  L. 
ed.  121;  Carson  v.  Dunham,  121  TJ.  S. 
421,  7  Sup.  Ct.  1030,  30  L.  ed.  992; 
Leather  Manufacturers'  Nat.  Bank  v. 
Cooper,  120  V.  S.  778,  7  Sup.  Ct.  777, 
30  L.  ed.  816;  Oakley  v.  Goodnow,  118 
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U.  S.  43,  6  Sup.  Ct.  944,  30  L.  ed. 
61 ;  Provident  S.  L.  Assur.  Soe.  v.  Ford, 
114  TJ.  S.  635,  5  Sup.  Ct.  1104,  29  L. 
ed.  261. 

[a]  A  party  having  property  may 
sell  it  for  the  express  purpose  of  en- 
abling his  vendee  to  sue  in  the  federal 
court,  and  if  it  be  a  real  sale  and  not 
a  sham,  that  is  no  obiection  to  the 
jurisdiction;  but,  if  the  transfer  is 
merely  colorable,  if,  notwithstanding 
the  transfer,  he  still  retains  his  inter- 
est in  the  property,  and  is  still  the 
owner  of  it,  then  it  would  be  a  col- 
lusive proceeding,  which,  of  course, 
would  not  confer  jurisdiction.  The 
question  in  such  a  transaction  as  this 
is  whether  there  was  a  real  transfer 
of  the  interest  by  which  the  vendee 
in  the  conveyance  obtained  a  title,  or 
whether  it  was  colorable  merely.  Hoyt 
V.  Wright,  2  McCrary  222,  4  Fed.  168. 

15.  XT.  S. — New  York  v.  Sage,  239 
V.  S.  57,  36  Sup.  Ct.  25,  60  L.  ed. 
143;  Kinney  v.  Columbia  Savings  &  L. 
Assn.,  191  U.  S.  78,  24  Sup.  Ct.  30, 
48  L.  ed.  103;  Kellam  v.  Keith,  144 
IT.  S.  568  12  Sup.  Ct.  922,  36  L.  ed. 
544;  La  Confiance  Compagnie  v.  Hall, 
137  IT.  S.  61,  11  Sup.  Ct.  5,  34  L. 
ed.  573;  Jackson  v.  Allen,  132  IT.  S. 
27,  10  Sup.  Ct.  9,  33  L.  ed.  249; 
Young  V.  Ewart,  132  IT.  S.  267,  10 
Sup.  Ct.  75,  33  L.  ed.  352;  Crehore 
V.  Ohio  &  M.  R.  Co.,  131  U.  S.  240, 
9  Sup.  Ct.  692,  33  L.  ed.  144;  Stevens 
v.,  Nichols,  130  IT.  S.  230,  9  Sup.  Ct. 
518,  32  L.  ed.  914;  Akers  «.  Akers, 
117  U.  S.  197,  6  Sup.  Ct.  669,  29  L. 
ed.  888;  Mansfield,  C.  &  L.  M.  R. 
Co.  V.  Swan,  111  IT.  S.  379,  4  Sup. 
Ct.  510,  .28  L.  ed.  462;  Gibson  «. 
Bruce,  108  U.  S.  561,  2  Sup.  Ct.  873, 
27  L.  ed.  825;  Phoenix  Ins.  Co.  v. 
Pechner,  95  IT.  S.  183,  24  L.  ed.  427; 
German  Sav.  &  L.  Soc.  v.  Dormitzer, 
116  Fed.  471,  53  C.  C.  A.  639;  H.  L. 
Bruett  &  Co.  •».  F.  C.  Austin  Drainage 
Excavator  Co.,  174  Fed.  668,  671.  la. 
O'Connor  v.  Chicago,  R.  I.  &  Pac.  R. 
Co.,  144  Iowa  289,  122  N.  W.  947, 
reversing  117  N.  W.  979;  Burch  v.  Dav- 
enport &  St.  P.  R.  Co.,  46  Iowa  449, 
26  Am.  Rep.  150.    Miss.— Day  v.  Oatis, 
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sequent  change  of  citizenship,  if  any  should  take  place,  would  not 
defeat  the  right.^° 

6.  Who  Are  Citizens  of  State.  —  a.  In  General.  —  The  act  con- 
templates citizenship  of  a  state  as  distinguished  from  citizenship  of 
the  United  States,^^  or  of  the  District  of  Columbia,^'  or  of  any  ter- 
ritory,^* or  of  membership  in  an  Indian  tribe.^"  A  citizen  of  a  state 
is  one  who  has  his  legal  residence  therein. ^^ 

b.  Aliens.  —  A  suit  brought  by  an  alien  in  a  state  court  against 
a  citizen  or  a  corporation  resident  of  a  state  other  than  that  in  which 
the  suit  is  instituted,  is  removable  into  the  federal  court  by  the 
defendant  or  defendants  therein.^^    A  suit  between  citizens  of  differ- 


85  Miss.  128,  37  So.  559.  N.  Y.— Tug- 
man  V.  National  S.  S.  Co.,  13  Hun  332. 
N.  C. — Bradley  v.  OHio  River  &  0.  E. 
Co.,  119  N.  C.  744,  26  S.  E.  169.  W.  Va. 
Baltimore  &  O.  K.  Co.  v.  Pittsburg, 
W.   &  K.   E.   Co.,  17   W.  Va.  812,  860. 

[a]  Under  the  former  acts  of  1867 
(Hammond  v.  Buchanan,  68  Ga.  728) 
and  of  1875  (SfcaSord  v.  Hightower,  68 
Ga.  394)  citizenship  at  time  of  re- 
moval was  all  that  was  required. 

[b]  A  suit  to  condemn  land  is  not 
commenced  until  the  petition  for  the 
appointment  of  commis'sionera  is  filed, 
and  one  purchasing  before  said  time, 
though  subsequent  to  the  filing  of  maps 
and  posting  of  notices  upon  the  prop- 
erty, may  remove  the  cause.  New 
York  V.  Sage,  239  V.  S.  57,  36  Sup. 
Ct.  25,  60  L.  ed.  143. 

16.  Morgan's  Heirs  v.  Morgan,  2 
Wheat.  (U.  S.)  290,  4  L.  ed.  242; 
Clarke  v.  Mathewson,  12  Pet,  (U.  S.) 
164,  9  L.  ed.  1041;  Jellison  v.  Krell 
Piano  Co.,  246  Fed.  509,  511;  H.  L. 
Bruett  &  Co.  v.  F.  C.  Austin  Drainage 
Excavator  Co.,  174  Fed.   668,  671. 

17.  Hough  V.  Societe  Westinghouse 
De  Russie,  231  Fed.  341. 

18.  Hooe  V.  Jamieson,  166  TJ.  S.  395, 
17  Sup.  Ct.  596,  41  L.  ed.  1049;  Cam- 
eron V.  Hodges,  127  XJ.  S.  322,  8  «up. 
Ct.  1154,  32  L.  ed.  132;  Mansfield,  C. 
&  L.  M.  E.  Co.  V.  Swan,  111  V.  S. 
379,  4  Sup.  Ct.  510,  28  L.  ed.  462; 
Hepburn  v.  Ellzey,  2  Cranch  (U.  S.) 
445,  2  L.  ed.  332. 

19.  Cameron  v.  Hodges,  127  TJ.  S. 
322,  8  Sup.  Ct.  1154,  32  L,  ed.  132; 
Mansfield,  C.  &  L.  M.  E.  Co.  v.  Swan, 
111  TJ.  S.  374,  4  Sup.  Ct.  510,  28  L. 
ed.  462;  New  Orleans  v.  Winter,  1 
Wheat.  (U.  S.)  91,  4  L.  ed.  44;  Ana- 
conda Copper  Min.  Co.  v.  Butte- 
Balaklava  C.  Co.,  200  Fed.  808;  Max- 
well V.  Federal  Gold  &  C.  Co.,  155  Fed. 


110,  83  C.  C.  A.  570;  Darst  v.  Peoria, 
13  Fed.  561;  Kansas  City  S.  Ey.  Co. 
V.  McGinty,  76  Ark.  356,  88  S.  W. 
1001. 

[a]  Where  a  corporation  created  by 
a  territory  is  a  party,  the  cause  may 
be  removed  if  subsequent  to  the 
creation  of  the  corporation  the  terri- 
tory became  a  state.  Washington  &  I. 
E.  Co.  V.  Coeur  D'Alene  E.  &  Nav. 
Co.,  160  TJ.  S.  77,  16  Sup.  Ct.  231,  40 
L.  ed.  346. 

:  20.  Elk  V.  Wilkins,  112  U.  S.  94, 
5  Sup.  Ct.  41,  28  L.  ed.  643;  Paul  v. 
Chilaoquie,  70  Fed.  401. 
I  [a]  Marriage  of  Indian  woman  to 
citizen  makes  her  a  citizen  of  state 
where  she  resides.  Hatch  v.  Ferguson, 
57  Fed.  959. 

I  21.  Cameron  v.  Hodges,  127  TJ.  S. 
322,  8  Sup.  Ct.  1154,  32  L.  ed.  132; 
Guarantee  Co.  v.  First  National  Bank, 
95  Va.  480,  28  S.  E.  909. 

[a]     Confinement  in  Prison. — Citizen- 
ship  in    a    state    is     not     changed    by 
reason    of   the   party 's   confinement   in 
:  prison  in  another  state.     Guarantee  Co. 
V.  First  National  Bank    95  Va.  480,  28 
,  S.  E.  909. 

i      22.     Katalla  Co.  v.  Eones,  186  Fed. 

30,   36,   108    C.   C.   A.    132;   Doherty  v. 

'  Smith,  233  Fed.  132;  Jackson  v.  Kene- 

'fiek  Co.,   233  Fed.  130;   Ivanoff  v.  Me- 

I  chanical  Eubber  Co.,  232  Fed.  173;  Sul- 

llivan  V.  Lloyd,   213   Fed.   275;    Smellie 

•  v.    Southern    Pac.    Co.,    197    Fed.    641; 

Decker,  Jr.  &  Co,  v.  Southern  Ey.  Co., 

189  Fed.  224;  Barlow  v.  Chicago  &  N. 

W.  Ey.  Co.,  172  Fed.  513. 

fa]  An  alien  has  no  district  or  in- 
habitancy, and  an  alien  plaintiff  is  giv- 
en no  option  as  to  venue  as  between 
the  district  of  residence  of  plaintiff 
and  that  of  the  defendant  as  in  cases 
where  jurisdiction  depends  upon  di- 
versity of  citizenship   as  between   the 
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ent  states  wherein  an  alien  is  joined  as  defendant  is  perhaps  re- 
movable.^^ But  a  suit  is  not  removable  on  the  ground  alone  that  it 
is  betvireen  two  aliens,^*  or  between  a  state  and  an  alien,^^  or  between 
one  citizen  of  a  state  and  another  citizen  of  the  same  state  joined 
with  an  alien.^^ 

e.  State.  —  A  state  cannot  be  a  citizen  of  any  state,^'  and  diversity 
of  citizenship  authorizing  removal  does  not  exist  where  the  suit  is 
between  a  state  and  its  citizens^^  or  citizens  of  another  state^^  or  of 


states.  An  alien  plaintiff  is  presumed 
to  have  no  choice  as  to  districts,  and 
no  provision  is  therefore  made  in  his 
favor  as  to  venue  in  that  respect.  Con- 
sequently, an  alien  plaintiff,  who  insti- 
tutes a  suit  in  a  state  court  in  a 
district  in  which  defendant  does  not 
reside,  has  no  complaint  because  the 
defendant  removes  the  cause  into  the 
federal  court  of  that  district;  'siuce  the 
law  confers  on  the  alien  plaintiff  no 
privilege  of  selection  as  to  districts. 
In  eases  of  alien  plaintiff,  consent  of 
the  defendant  to  the  venue  is  alone 
requisite,  and  such  consent  is  implied 
in  the  institution  by  the  defendant  of 
the  removal  proceedings.  H.  J.  Decker, 
Jr.  &  Co.  V,  Southern  Ey.  Co.,  189 
Fed.  224,  227. 

fb]  But  if  an  alien  sues  a  resident 
citizen  in  a  state  court,  the  citizen 
cannot  remove  the  case,  not  being  a 
nonresident  defendant.  Smellie  v. 
Southern  Pac.   Co.,   197  Fed.   641,   646. 

[c]  The  citizenship  of  the  defend- 
ant is  to  be  determined  as  of  the  date 
of  plaintiff's  writ.  Sullivan  v.  Lloyd, 
213  Fed.  275. 

[d]  Corporation  Doing  Business 
Within  State. — An  action  by  an  alien 
who  is  a  nonresident  of  the  United 
States,  against  a  corporation,  brought 
in  a  court  of  another  state  than  that 
of  defendant's  incorporation,  but  in 
which  it  is  doing  business  and  for 
that  reason  under  its  laws  subject  to 
service  and  suit  in  the  state  courts, 
where  there  is  no  other  ground  of  fed- 
eral jurisdiction  except  diversity  of 
citizenship,  is  not  removable  by  the  de- 
fendant unless  plaintiff  consents  ov 
waives  objection.  Mahopoulus  v.  Chi- 
cago, E,  I.  &  P.  Ry.  Co.,  167  Fed. 
165. 

[e]  Waiver  of  Venue  by  Eemoval. 
Where  ,a  foreign  corporation,  when 
sued  by  an  alleged  alien  in  th?  niinois 
state  courts,  removed  the  fnuse  to  the 
federal  circuit  court  for  the  northern 
district   of  Illinois,  it  thereby  waived 
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any  objection  to  the  venue  and  its 
right  to  be  sued  in  the  federal  dis- 
trict of  its  residence.  Cucciarre  v.  New 
York  Cent.  &  H.  R.  E.  Co.,  163  Fed. 
38,  89  C.  C.  A.  220. 

23.  See  Merchants'  Cotton-Press  & 
Storage  Co.  v.  North  America  Ins.  Co., 
151  U.  S.  368,  14  Sup.  Ct.  367,  38 
L.  ed.  195;  King  v.  Cornell,  106  IT.  S. 
395,  1  Sup.  Ct.  312,  27  L.  ed.  60; 
H.  G.  Baker  &  Bro.  v.  Pinkham,  211 
Fed.  728;  Roberts  v.  Pacific  &  A.  E. 
&  Nav.  Co.,  104  Fed.  577,  affirmed,  121 
Fed.  785,  58  C.  C.  A.  61. 

[a]  "An  alien,  however,  sued  with 
a  citizen  in  a  court  of  the  latter 'a 
state,  even  where  the  controversy  is 
separable,  cannot  remove  the  case  to 
a  federal  court  on^  his  sole  petition. ' ' 
Guarantee  Co.  v.  Lynchburg  First  Nat. 
Bank,  95  Va.  480,  28  S.  E.  909. 

24.  King  V.  Cornell,  106  TJ.  S.  395, 
1  Sup.  Ct.  312,  27  L.  ed.  60;  Oroseo 
V.  Gagliardo,  22   Cal.  83. 

25.  O 'Conor  v.  Texas,  202  U.  S.  501, 
26  Sup.  Ct.  726,  50  L.  ed.  1120. 

26.  Watson  v.  Evers,  13  Fed.  194; 
Davis  V.  Cook,  9  Nev.  134. 

27.  Title  Guaranty  &  S.  Co.  v. 
Idaho,  240  U.  S.  136,  36  Sup.  Ct.  345, 
60  L.  ed.  566;  Minnesota  v.  Northern 
Securities  Co.,  194  U.  S.  48,  24  Sup. 
Ct.  598,  48  L.  ed.  870;  Arkansas  v.  Kan- 
sas &  T.  Coal  Co.,  183  U.  S.  185,  22 
Sup.  Ct.  47,  46  L.  ed.  144;  Stone  v. 
South  Carolina,  117  U.  S.  430,  6  Sup. 
Ct.  799,  29  L.  ed.  962;  Rand  v.  Walker, 
117  U.  S.  340,  6  Sup.  Ct.  769,  29  L. 
ed.  907;  Texas  v.  Day  Land  &  C.  Co., 
49  Fed.  593. 

28.  Minliesota  v.  Guaranty  T.  &  S. 
D.  Co.,  73  Fed.  914;  People  v.  South- 
ern Pac.  Co.,  65  Cal.  553,  4  Pac.  568. 

29.  U.  S.— Title  Guarantee  &  S.  Co. 
V.  Idaho,  250  U.  S.  136,  36  Sup.  Ct. 
345,  60  L.  ed.  566;  Minnesota  v.  North- 
ern Sec.  Co.,  194  U.  S.  48,  24  Sup. 
Ct. '.598,  48  L.  ed.  870;  Arkansas  v. 
Kansas  &  T.  Coal  Co.,  183  U.  S.  185, 
22   Sup.   Ct.  47,  46  L.   ed.   144;   Postal 
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a  foreign  country.^" 

d.  Corporations.  —  (I.)  Private  Corporations.  —  A  corporation  en- 
joys the  privilege  of  removing  suits  to  the  federal  court  on  the 
ground  of  diverse  citizenship,*^  and  for  such  purpose  it  is  considered 
a  citizen  of  the  state  wherein  it  was  created,*''  or  of  any  state  in  which 
it  is  thereafter  incorporated.**  Except  national  banks,  corporations 
created  by  act  of  congress  are  not  citizens  of  any  state  within  the 
meaning  of  the  removal  acts.**  A  corporation  created  by  one  state, 
doing  business  in  another  state,  does  not  thereby  become  a  citizen 
of  such  other  state.*^     Nor  does  a  corporation  created  by  one  state 


T.  C.  Co.  V.  Alabama,  155  XJ.  S.  482, 
15  Sup.  Ct.  192,  39  L.  ed.  231;  Stone 
V.  South  Caroliiia,  117  U.  S.  430,  6 
Sup.  Ot.  799,  29  L.  ed.  962;  Ames  v. 
Kansas,  111  U.  S.  449,  4  Sup.  Ct.  437, 
28  L.  ed.  482;  Nevada-California  P.  Co. 
V.  Hamilton,  235  Fed.  317.  Cal. — Peo- 
ple v.  Southern  Pac.  E.  Co.,  65  Cal. 
553,  4  Pae.  568.  Ky.— Com.  v.  Ayer 
&  L.  T.  Co.,  117  Ky.  161,  77  S.  W. 
686,  79  S.  W.  290;  Chicago,  St.  L.  & 
N.  O.  E.  Co.  V.  Com.,  115  Ky.  278,  72 
S.  W.  1119.  N.  C— United  States  v. 
Douglas,  113  N.  C.  190,  18  S.  E.  202. 
Ohio. — State  v.  Adams,  9  Ohio  C.  C. 
21,  6  Ohio  Cir.  Dec.  46. 

30.  See  supra,  V,  C,  6,  b. 

31.  Erie  Eailway  v.  Stringer,  32 
Ohio  St.  468;  Baltimore  &  O.  E.  Co. 
V.  Cary,  28  Ohio  St.  208;  Shelby  v. 
Hoffman,  7  Ohio  St.  450,  reaffirming 
Eailway  Assur.  Co.  v.  Pierce,  27  Ohio 
St.   156. 

[a]  State  Cannot  Deny  Right. — The 
constitutional  privilege  which  a  cor- 
poration has  as  a  citizen  of  one  state 
to  sue  the  citizens  of  another  state 
in  the  federal  courts  cannot  be  taken 
away  by  statute  declaring  it  to  be 
a  corporation  of  the  latter  state.  Ac- 
cordingly it  has  been  held,  that  section 
30,  ch.  54,  W.  Va.  Code,  which  pro- 
vides, in  effect,  that  foreign  railroad 
companies  doing  business  in  that  state 
shall  be  regarded  as  citizens  of  that 
state,  and  shall  not  have  the  right 
to  remove  causes  to  the  federal  courts, 
is  unconstitutional,  and  that  such  a  cor- 
poration still  has  the  power  to  remove 
in  a  proper  case,  notwithstanding  it 
has  executed  and  filed  an  agreement, 
in  pursuance  of  the  statute,  that  in 
all  suits  and  proceedings  brought 
against  it  in  the  state  court  it  shall 
(be  held  and  treated  as  a  domestic 
corporation  of  that  state.  Eeoe  v.  New- 
port News  &  M.  V.  Co.,  32  W.  Va. 
164,  9  S.  B.  212,  3  L.  E.  A.  572. 


32.  Patch  V.  Wabash  Ey.  Co.,  207 
U.  S.  277,  28  Sup.  Ct.  80,  52  L.  ed. 
204;  Madisonville  T.  Co.  v.  St.  Bernard 
M.  Co.,  196  U.  S.  239,  25  Sup.  Ct. 
251,  49  L.  ed.  462;  Southern  E.  Co. 
V.  Allison,  190  U.  S.  326,  23  Sup.  Ct. 
713,  47  L.  ed.  1078;  National  S.  b. 
Co.  V.  Tugman,  106  U.  S.  118,  1  Sup. 
Ct.  58,  27  L.  ed.  87;  Washington,  A. 
&  G.  E.  Co.  v.  Alexandria  &  W.  E. 
Co.,  19  Gratt.  (60  Va.)  592,  100  Am. 
Dec.  710. 

[a]  Diverse  citizenship  of  the  incor- 
porators is  not  a  ground  for  removal 
of  the  cause  as  the  incorporators  are 
conclusively  presumed  to  be  citizens  of 
the  state  creating  the  corporation.  Erie 
Eailway  v.  Stringer,  32  Ohio  St.  468. 

33.  Gerling  v.  Baltimore  &  Ohio  E. 
Co.,  151  V.  S.  673,  14  Sup.  Ct.  533, 
38  L.  ed.  311;  Memphis  &  C.  E.  Co. 
V.  Alabama,  107  U.  S.  581,  2  Sup. 
Ct.  432,  27  L.  ed.  518,  wherein  for- 
eign state  required  keeping  books  in 
state,  and  meetings  for  election  of 
directors  were  required  to  be  held  in 
state. 

.  [a]  If  Incorporated  in  the  state  In 
which  the  suit  is  brought  it  cannot 
have  the  suit  removed  to  a  federal 
court  merely  because,  it  has  a  cor- 
porate existence  in  another  state. 
Patch  V.  Wabash  E.  Co.,  207  U.  S.  277, 
283,  28  Sup.  Ct.  80,  52  L.  ed.  204; 
Quarrier  v.  Baltimore  &  O.  E.  Co.,  20 
W.  Va.  424;  Heneu  v.  Baltimore  &  O. 
E.  Co.,  17  W.  Va.  881;  Baltimore  & 
O.  E.  Co.  V.  Pittsburg  W.  &  K.  E. 
Co.,  17  W.  Va.  812. 

34.  Bankers'  Trust  Co.  v.  Texas  & 
P.  E.  Co.,  241  U.  S.  295,  36  Sup. 
Ct.  569,  60  L.  ed.  1010. 

35.  Baltimore  &  O.  E.  Co.  v.  Koontz, 
104  U.  S.  5,  26  L.  ed.  643,  reversing 
Baltimore  &  0.  E.  Co.  v.  Wightman's 
Admr.,  29  Gratt.  (70  Va.)  431,  26  Am. 
Eep.   384;   Baltimore   &   O.   E.   Co.   v. 
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become  a  citizen  of  another  state  within  the  removal  act  merely  by 
being  licensed  to  do  business  in  the  second  state,^^  or  even  where 
the  laws  of  the  second  state  require  it  to,  and  it  files  its  charter  or 
articles  of  incorporation  in  the  second  state.^^ 

(II.)  Pul)lic  Corporations.  —  A  public  corporation  is  within  the  re- 
moval act  regarded  as  a  citizen  of  the  state  creating  it.^* 

e.  Partnerships.  —  Citizenship  within  the  meaning  of  the  federal 
constitution  cannot  be  predicated  of  a  partnership  as  such,^^  and  a 


Noell's  Admr.,  32  Gratt.  (73  Va.)  394. 

[a]  Hence  a  foreign  railroad  com- 
pany -which  leases  and  operates  the 
property  of  a  railroad  company  within 
another  state  does  not  become  a  citizen 
of  that  state,  so  as  to  lose  its  right 
to  a  removal  of  the  cause  when  sued 
in  the  courts  of  that  state,  Balti- 
more &  O.  E.  Co.  V.  Koontz,  104  U.  S. 
5,  26  L.  ed.  643. 

[b]  An  insurance  company  created 
by  the  laws  of  another  state,  which 
has  authorized  its  agents  here  to  ac- 
cept service  of  process  from  our  state 
courts,  and  is  doing  business  here  in 
conformity  to  the  laws  of  this  state 
regulating  the  transaction  of  insurance 
business  by  foreign  companies,  has  not 
thereby  become  a  citizen  of  this  state, 
or  domestic  corporation,  so  as  to  have 
lost  its  right  to  transfer  to  the  fed- 
eral' courts  a  suit  commenced  against 
it  in  a  court  of  this  state  by  a  cit- 
izen thereof.  Knorr  v.  Home  Ins.  Co., 
25  Wis.  143,  3  Am.  Eep.  26. 

36.  Gerling  v.  Baltimore  &  Ohio  R. 
Co.,  151  V.  S.  673,  14  Sup.  Ct.  533, 
38  L.  ed.  311;  Goodlett  v.  Louisville 
&  N.  E.  Co.,  122  V.  S.  391,  7  Sup. 
Ct.  1254,  30  L.  ed.  1230;  Baltimore  & 
O.  E.  Co.  V.  Koontz,  104  U.  S.  5,  26 
L.  ed.  643. 

[aj  Statement  of  Eule.  —  In  Mar- 
tin's Admr.  v.  Baltimore  &  O.  E.  Co., 
151  U.  S.  673,  677,  14  Sup.  Ct.  533, 
38  L.  ed.  311,  the  law  is  clearly  stated, 
to-wit:  "A  railroad  corporation  created 
by  the  laws  of  one  state  may  carr> 
on  business  in  another,  either  by  virtue 
of  being  created  a  corporation  by  the 
laws  of  the  latter  state  also,  as  in 
Indianapolis  &  S.  L.  E.  Co.  v.  Vance, 
96  U.  S.  450,  24  L.  ed.  752;  Memphis 
&  C.  E.  Co.  V.  Alabama,  107  IT.  S.  581, 
2  Sup.  Ct.  432,  27  L.  ed.  518;  Clark 
V.  Barnard,  108  U.  S.  436,  2  Sup.  Ct. 
878,  27  h.  ed.  780;  Stone  v.  Farmers' 
Loan  &  Trust  Co.,  116  U.  S.  307,  6 
Sup.  Ct.  334,  388,  1191,  29  L.  ed.  636; 
and  Graham  v.  Boston,  H.  &  E.  E.  Co., 
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118  U.  S.  161,  6  Sup.  Ct.  1009,-  30 
L.  ed.  196,  or  by  virtue  of  a  license, 
permission,  or  authority  granted  Dy 
the  laws  of  the  latter  state  to  act  in 
that  state  under  its  charter  from  the 
former  state.  Baltimore  &  O.  E.  Co.  ». 
Harris,  79  U.  S.  12  Wall.  65,  20  L. 
ed.  354;  Baltimore  &  O.  E.  Co.  v. 
Koontz,  104  U.  S.  5,  26  L.  ed.  643; 
I  Pennsylvania  E.   Co.  v.   St.   Louis,  A. 

6  T.  H.  E.  Co.,  118  TT.  S.  290,  6  Sup. 
Ct.  1094,  30  L.  ed.  83;  Goodlett  v. 
Louisville  &  N.  E.  Co.,  122  U.  S.  391, 

7  Sup.  Ct.  1254,  30  L.  ed.  1230;  Marye 
V.  Baltimore  &  O.  E.  Co.,  127  U.  S. 
117,  8  Sup.  Ct.  1037,  32  L  ed.  94. 
In  the  first  alternative,  it  cannot  re- 
move into  the  circuit  court  of  the 
United  States  a  suit  brought  against  it 
in  a  court  of  the  latter  state  by  a 
citizen  of  that  state,  because  it  is  a 
citizen  of  the  same  state  with  him. 
Memphis  &  C.  E.  Co.  v.  Alabama,  above 
cited.  In  the  second  alternative,  it  can 
remove  such  a  suit,  because  it  is  a 
citizen  of  a  different  state  from  the 
plaintiff.  Baltimore  &  O.  E.  Co.  v. 
Koontz,  above  cited."  See  also  How- 
ard V.  Gold  Eeefs  of  Georgia,  102  Fed. 
657. 

37.  Southern  Ev.  Co.  v.  Allison, 
190  U.  S.  326,  23  Sup,  Ct.  713,  47 
L.  ed.  1078;  St.  Louis  &  S.  F.  E.  Co. 
V.  James,  161  U.  S.  545,  16  Sup.  Ct. 
621,  40  L.  ed.  802;  Wilson  v.  Southern 
Ey.  Co.,  64  S.  C.  162,  36  S.  E.  701,  41 
S.  E.  971. 

38.  New  York  v.  Sage,  239  TJ.  S. 
57,  36  Sup.  Ct.  25,  60  L.  ed.  143; 
Bellaire  v.  Baltimore  &  O.  E.  Co.,  146 
V.  S.  117,  13  Sup.  Ct.  16,  36  L.  ed. 
910;  Upshur  v.  Eich,  135  U.  S.  467, 
10  Sup.  Ct.  651,  34  L.  ed.  196;  Lin- 
coln V.  Luning,  133  U.  S.  529,  10  Sup. 
Ct.  363,  33  L.  ed.  766;  Canal  &  C. 
St.  E.  Co.  V.  Hart,  114  V.  S.  654,  5 
Sup.  Ct.  1127,  29  L.  ed.  226;  Cowles 
V.  Mercer,  7  Wall.  (U.  S.)  118,  19  L. 
ed.  87.  ■ 

39.  McLaughlin  Bros.  v.  Hallowell. 
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suit  by  or  against  a  partnership  as  an  entity  is  not  removable  though 
the  requisite  diversity  of  citizenship  exists  as  to  the  partners.*"  Suits 
by  and  against  the  individual  members  of  the  firm  are  removable 
if  the  requisite  diversity  of  citizenship  exists  in  respect  to  such  mem- 
bers.*^ 

f.  Joint  Stock  Companies.  —  A  joint  stock  company,  unless  it  be 
a  corporation,  stands  in  the  same  position  as  a  partnership  in  respect 
to  citizenship,*^  and  the  citizenship  of  its  members  controls.*^ 

D.  Separable  Controversy.  —  1.  Rule  Stated.  —  The  clause  in 
the  act  permitting  removal  on  the  ground  of  a  separable  controversy 
does  not  enlarge  the  previous  clauses  of  the  section  which  particularly 
specify  the  suits  which  may  be  removed,**  but  merely  provides  that 
if  in  any  suits  mentioned  in  the  section  there  should  be  a  controversy 
wholly  between  citizens  of  different  states  and  which  can  be  fully 
determined  as  between  them,*°  the  suit  may  be  removed  by  a  de- 
fendant or  defendants  actually  interested  in  such  controversy.*"    The 


228  U.  S.  278,  33  Sup.  Ct.  465,  57  I/, 
ed.  835;  Great  Southern  Hotel  Co.  v. 
Jones,  177  U.  S.  449,  454,  20  Sup.  Ct. 
690,  44  L.  ed.  482;  Chapman  ?;.  .Bar- 
ney, 129  V.  S.  677,  682,  9  Sup.  Ct. 
426,  32  L.  ed.  800. 

40.  McLaughlin  Bros.  v.  Hallowell, 
228  U.  S.  278,  33  Sup.  Ct.  465,  57  L.  ed. 
835;  Ex  parte  Wisner,  203  U.  S.  449, 
27  Sup.  Ct.  150,  51  L.  ed.  264;  Great 
Southern  ¥.  H.  Co.  ■;;.  Jonea,  177  IT.  S. 
449,  20  Sup.  Ct.  690,  44  L.  ed.  482; 
H.  L.  Bruett  &  Co.  v.  F.  C.  Austin 
Drainage  Excavator  Co.,  174  Fed.  668, 
672;  Ealya  Market  Co.  v.  Armour  & 
Co.,   102  Fed.  530. 

[a]  The  reason  is  that  the  federal 
court  could  not  have  taken  original 
jurisdiction  of  a  suit  against  a  part- 
nership as  a  legal  entity,  as  citizenship 
could  jiot  be  predicated  of  a  partner- 
ship. McLaughlin  Bros.  v.  Hallowell, 
228  TJ.  S.  278,  33  Sup.  Ct.  465,  57  L. 
ed.  835;  Ealya  M.  Co.  v.  Armour  & 
Co.,  102  Fed.  530. 

[b]  That  the  petition  for  removal 
shows  the  citizenship  of  the  partners, 
where  they  are  not,  as  individuals, 
parties  to  the  suit  is  immaterial.  Ealya 
Market  Co.  v.  Armour  &  Co.,  102  Fed. 
530. 

[e]  Upon  substitution  of  the  part- 
ners as  Individuals  the  case  may  be 
removable  where  the  requisite  diversity 
of  citizenship  exists  as  to  the  partners. 
Ealya  M.  Co.  v.  Armour  &  Co.,  102 
Fed.  530,  dicta. 

[d]  Where  the  state  court  denies 
the  right  of  substitution  the  cause  is 
not    removable.     McLaughlin   Bros.   v. 


Hallowell,  228   U.  S.  278,  33   Sup.  Ct. 
465,  57  L.  ed.  835. 

41.  Chapman  v.  Barney,  129  TJ.  S. 
677,  9  Sup.  Ct.  426,  32  L.  ed.  800; 
Gt.  Southern  P.  P.  H.  Co.  v.  Jones, 
177  U.  S.  449,  20  Sup.  Ct.  690,  44 
L.  ed.  842;  Fletcher  v.  Hamlet,  116 
U.  S.  408,  6  Sup.  Ct.  426,  29  L.  ed. 
679;  Grace  v.  American  Cent.  Ins.  Co., 
109  TJ.  S.  278,  3  Sup.  Ct.  207,  27  L.  ed. 
932;  Ealya  Market  Co.  v.  Armour  & 
Co.,  102  Fed.  530. 

42.  As  to  partnership,  see  supra, 
V,  C,  5,  e. 

43.  In  re  "Winn,  213  U.  S.  458,  29 
Sup.  Ct.  515,  53  L.  ed.  873;  Chapman 
V.  Barney,  129  TJ.  S.  677,  9  Sup.  Ct. 
426,  32  L.  ed.  80O. 

44.  Mexican  Nat.  E.  Co.  v.  David- 
son, 157  TJ.  S.  201,  15  Sup.  Ct.  563,  39 
L.  ed.  672;  Mississippi  Mills  v.  Cohn, 
150  U.  S.  202,  209,  14  Sup.  Ct.  75, 
37  L.  ed.  1052;  Ex  parte  Pennsylvania 
Co.,  137  V.  S.  451,  11  Sup.  Ct.  141, 
34  L.  ed.'  738;  Blake  v.  McKim,  103 
TJ.  S.  336,  26  L.  ed.  563;  Barney  v. 
Latham,  103  U.  S.  205,  26  L.  ed.  514; 
Case  of  the  Sewing  Machine  Cos.,  18 
Wall.  (U.  S.)  553,  574,  21  L.  ed.  914; 
Susquehanna  &  W.  V.  E.  &  C.  Co.  v. 
Blatchford,  11  Wall.  (U.  S.)  172,  20  L. 
ed.  179;  State  v.  American  Surety 
Co.,  218  Fed.  678;  Tullar  v.  Illinois 
Cent.  E.  Co.,  213  Fed.  280. 

45.  Diverse  citizenship,  see  supra, 
V,  C. 

46.  McAllister  v.  Chesapeake  &  O. 
E.  Co.,  243  TJ.  S.  302,  37  Sup.  Ct.  274, 
61  L.  ed.  735;  Anderson  v.  United  P 
Co.,   222   V.   S.   164,    32  Sup.   Ct.   §0, 
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provision  is  applicable  only  where  there  are  two  or  more  controversies, 
one  of  which  is  severable  from  the  other,*'  and  upon  which  a  separate 
suit  might  have  been  brought,  which  is  wholly  between  plaintiff  and 
the  defendant  seeking  to  remove  and  which  is  capdble  of  being  finally 
determined  between  them,  without  the  presence  of  others  originally 
made  parties  to  the  suit.*^     Such  separable  controversy  must  arise 


56  L.  ed.  144;  Chicago,  B.  &  Q.  E. 
Co.  V.  Willard,  220  U.  S.  413,  31  Sup. 
Ct.  460,  55  L.  ed.  521;  Fritzlen  v. 
Boatmen's  Bank,  212  U,  S.  364,  29 
Sup.  Ct.  364,  53  L.  ed.  551;  Geer  v. 
Mathieson  Alkali  Works,  190  U.  S. 
428,  23  Sup.  Ct.  807,  47  L.  ed.  1122; 
Evers  v.  Watson,  156  V.  S.  527,  15 
Sup.  Ct.  430,  39  L.  ed.  520;  Hanrick 
V.  Hanriek,  153  V.  S.  192,  14  Sup.  Ct. 
835,  38  L.  ed.  685;  Fraser  v.  Jennison, 
106  U.  S.  191,  1  Sup.  Ct.  171,  27  L. 
ed.  131;  Barney  v.  Latham,  103  U.  S. 
205,  26  L.  ed.  514;  Louisville  &  N. 
E.  Co.  V.  Newman,  128  Oa.  283,  57 
S.  E.  515;  Western  Union  T.  Co.  v. 
Griffith,  104  Ga.  56,  30  S.  E.  420;  Car- 
ter V.  Scott,  82  Ga.  297,  8  S.  E.  421; 
Jones  V.  foreman,  66  Ga.  371. 

[a]  Whole  Suit  Kemovable. —  (1) 
While  prior  to  the  statute  of  March 
3,  1875,  the  defendant  could  remove 
the  cause  only  as  to  himself,  and  not 
wholly  where  there  was  a  separable 
controversy  between  citizens  of  differ- 
ent states  (Allen  v.  Eyerson,  2  Dill. 
501,  1  Fed.  Cas.  No.  235;  Jones  v. 
Foreman,  66  Ga.  371),  (2)  the  entire 
suit  is  removed  under  the  present  stat- 
ute. Connell  v.  Smiley,  156  U.  S.  335, 
15  Sup.  Ct.  353,  39  L.  ed.  443;  Bacon 
V.  Eives,  106  U.  S.  99,  1  Sup.  Ct. 
3,.  27  L.  ed.  69;  Barney  v.  Latham, 
103  U.  8.  205,  26  L.  ed.  514;  Idaho 
V.  American  Surety  Co.  of  N.  Y.,  218 
Fed.  678;  Hoge  v.  Canton  Ins.  Office, 
103  Fed.  513;  Sharkey  v.  Port  Blakely 
M.  Co.,  92  Fed.  425;  Chattanooga  E.  & 
C.  E.  Co.  V.  Cincinnati,  K,  O.  &  T. 
P.  E.  Co.,  44  Fed.  4F6;  Brown  V.  Mur- 
ray, Nelson  &  Co.,  43  Fed.  614;  May 
V.  St,  John,  38  Fed.  110;  New  York 
r.  New  Jersey  S.  S.  Transp.  Coy  24 
Fed.  817;  Hack  v.  Chicago  &  G.  S.  E. 
Co.,  23  Fed.  356;  Wellmau  !r.  Howland 
C.  &  Iron  Works,  19  Fed.  51, 

47.  Chicago,  E.  I.  &  P.  E.  Co.  v. 
Martin,  178  U.  S.  245,  20  Sup.  Ct.  854, 
44  L.  ed.  1055;  Fletcher  v.  Hamlet,  116 
IT.  S.  408,  6  Sup.  Ct.  426,  29  L.  ed. 
679;  Fraser  v.  Jennison,  106  XT.  S.  191, 
1  Sup.  Ct.  171,  27  L.  ed.  131;  Hyde 
V.    Euble,    104    V.    S.    407,    26    L.    ed. 
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823;  Yulee  v.  Vose;  99  U.  S.  539,  25  L. 
ed.  355;  Moloney  v.  Cressler,  210  Fed. 
104,  126  C.  C.  A.  618;  Boatmen's  Bank 
V.  Fritzlen,  135  Fed.  650,  68  C.  C.  A. 
288;  Fishblatt  v.  Atlantic  City,  174 
Fed.  196;  Blackburn  v.  Blackburn,  142 
Fed.  901. 

[a]  Separate  controversy  is  not 
identical  with  a  separable  cause  of 
action,  There  may  be  separate  remedies 
against  several  parties  for  the  same 
cause  of  action,  but  there  is  only  one 
subject  matter  of  controversy  involved. 
Gudger  v.  Western  N.  C.  E.  Co.,  21 
Fed.  81. 

[b]  In  Western  Union  Tel.  Co.  v. 
Brown,  32  Fed.  337,  it  was  held  that 
where,  in  an  action  on  a  bond  against 
■several  defendants,  one  of  them  being 
the  principal  obligor,  and  the  others 
his  sureties,  the  only  relief  sougnt  is 
a  money  judgment  against  all  of  the 
defendants,  there  is,  for  the  purpose  of 
removal,  but  a  single  controversy  in 
the  case. 

48.  Fritzlen  v.  Boatmen's  Bank,  212 
U.  S.  364,  29  Sup.  Ct.  366,  53  L.  ed. 
551;  Geer  v.  Mathieson  Alkali  Works, 
190  U.  S.  428,  23  Sup.  Ct.  807,  47 
L.  ed.  1122;  California  v.  Southern  Pac. 
Co.,  157  U.  S.  229,  260,  39  L.  ed.  683; 
Wilson  V.  Oswego,  151  U.  S.  56,  14 
Sup.  Ct.  259,  38  L.  ed.  70;  Torrence  v. 
Shedd,  144  U.  S.  527,  12  Sup.  Ct.  726, 
36  L.  ed.  528;  Brown  v.  Trousdale,  138 
U.  S.  389,  11  Sup.  Ct.  308,  34  L.  ed. 
987;  Crump  v.  Thurber,  115  U.  S.  56, 
5  Sup.  Ct.  1154,  29  L.  ed.  328;  St. 
Louis  &  S.  F.  E.  Co.  v.  Wilson,  114 
U.  S.  60,  5  Sup.  Ct.  738,  29  L.  ed. 
66;  Thayer  v.  Life  Assn.  of  America, 
112  U.  S.  717,  '5  Sup.  Ct.  355,  28  L. 
ed.  864;  Ayres  v.  Wiswall,  112  U.  S. 
187,  193,  5  Sup.  Ct.  90,  28  L.  ed.  693; 
Winchester  v.  Loud,  108  U.  S.  130,  2 
Sup.  Ct.  311,  27  L.  ed.  677;  Eraser 
V.  Jennison,  106  U.  S.  191,  194,  1  Sup. 
Ct.  171,  27  L.  ed.  131;  Moloney  v. 
Cressler,  210  Fed.  104,  126  C.  C.  A. 
618;  In  re  Seattle,  237  Fed.  100;  Eieh- 
ardson  v.  Southern  Idaho  W.  P.  Co., 
209  Fed.  949.  111.— Darst  v.  Bates,  51 
111.    439.     Xa. — ^Burch   v.   Davenport   & 
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upon  the  pleadings  between  one  or  more  parties  on  the  one  side  and 


St.  P.  E.  Co.,  46  Iowa  449,  26  Am. 
Eep.  150.  La. — Townsend  v.  Sykes,  38 
La.  Ann.  410.  N.  J.— National  Docks 
&  N.  J.  J. 'C.  By.  Co.  V.  Pennsylvania 
E.  Co.,  52  N.  J.  Eq.  58,  28  Atl.  71. 
N.  Y. — Hodgkins  i;.  Hayes,  9  Abb.  Pr. 
(N.  S.)  87.  N.  C— Meoke  v.  Valley- 
town  M.  Co.,  122  N.  C.  790,  29  S.  E. 
781.  Va. — George  v.  Pileher,  28  Gratt. 
(69  Va.)  299,  305,  26  Am.  Eep.  350. 
W.  Va. — Clarke  v.  Figgins,  27  W.  Va. 
663. 

[a]  This  provision  does  not  con- 
template the  splitting  up  into  different 
parts  of  a  cause  of  action  which  the 
plaintiff  is  entitled  to  prosecute  as  a 
single  suit,  simply  because  a  part  of 
the  cause  might  be  fully  determined 
as  between  the  parties  before  the  court, 
leaving  the  other  part  to  be  determined 
in  another  independent  suit.  Golden 
V.  Bruning,  72  Fed.  2,  5. 

[b]  A  suit  to  foreclose  a  mortgage 
against  several  mortgagors,  some  of 
whdm  reside  outside  of  the  state,  the 
mortgage    debt    being   a   unit,   and    all 

,  the  mortgagors,  resident  and  nonresi- 
dent, being  similarly  bound,  is  not 
separable.  Ayres  v.  Wisw.all,  112  XT.  S. 
187,  5  Sup,  Ct.  90,  28  L.  ed.  693. 

[c]  Such  a  separable  controversy 
exists  where  a  junior  mortgagee  makes 
the  senior  mortgagee  and  the  mortgagor 
parties  defendant  and  such  defendants 
join  in  denying  the  validity  of  the 
senior  mortgage,  as  the  senior  mort- 
gagee is  not  an  indispensable  party  to 
the  foreclosure  of  the  mortgage.  Fritz- 
len  V.  Boatmen's  Bank,  212  U.  S.  364, 
29   Sup.    Ct.    366,   53   L.    ed.   551. 

[d]  In  an  action  of  trespass  to  try- 
title  under  the  Texas  statute  wherein 
the  recovery  of  one  tract  only  was  in- 
volved and  wherein  the  plaintiff  under 
the  state  statute  could  join  all  par- 
ties who  claimed  adverse  interest-j  as 
■defendant,  no  defendant  or  defendants 
could  make  out  a  case  of  separable 
controversy  therein  which  would  war- 
rant removal  of  the  case  to  the  federal 
court  of  the  United  States.  Lomax  v. 
Foster  Lumber  Co.,  174  Fed.  959,  965, 
99  C.  C.  A.  463.  „ 

[e]  Foreclosure  of  Lien.— where 
suit  is  brought  against  resident  defend- 
ants to  enforce  a  lien  on  property,  and 
a  nonresident  is  made  a  party  defend- 
ant for  the  purpose  of  cutting  off  a 
lien  claimed  by  him,  there  is  no  sep- 


arable controversy  between  the  plain- 
tiff and  the  nonresident  defendant. 
Flynn  v.  Des  Moines  &  St.  L.  Ey.  Co., 
63  Iowa  490,  19  N.  W.  312. 

[f ]  In  an  assessment  proceeding  for 
municipal  improvements,  where  the 
court  which  conducts  it  determines  the 
district  on  which  the  assessment  shall 
be  laid,  and  therefore  who  shall  be 
parties,  and  in  a  single  judgment  each 
piece  of  property  is  assessed  for  an 
amount  bearing  the  same  proportion 
to  the  full  amount  to  be  collected  that  , 
its  benefits  bear  to  the  full  amount  of 
benefits,  no  separable  controversy  ex- 
ists.    In  re  Chicago,  64  Fed.  897. 

.  [g]  A  suit  for  specific  performance 
involves  as  necessary  elements,  though 
not  as  different  or  separable  contro- 
versies, questions  respecting  the  de- 
fault of  one  party  as  an  excuse  for 
the  other's  failure  to  perform  as 
agreed;  that  it  is  likewise  permissible 
therein  to  show  the  acts  of  the  par- 
ties under  the  contract  and  connected 
with  its  subject  matter,  as  bearing 
upon  the  right  of  the  one  to  have,  or 
the  other  to  withhold,  performance. 
While  therefore  complainant  in  the 
present  ease,  if  he  so  elected,  "might 
have  sued  defendant  for  damages  aris- 
ing through  the  latter 's  breaches,  and 
his  misrepresentations  respecting  the 
subject  matter  of  the  controversy,  also 
for  the  reasonable  value  of  services 
rendered  as  stated,  the  inclusion  of 
these  matters  in  the  present  bill,  for 
the  purpose  of  establishing  one  of  the 
elements  necessarily  comprised  within 
its  issues,  does  not  bring  in  a  separ- 
able controversy.  Moloney  v.  Cressler, 
210  Fed.  104,  117,  126  C.  C.  A.  618. 
[h]  Cancellation  of  Conveyance  by 
Corporation. — Minority  shareholders  in 
one  of  two  defendant  corporations,  filed 
a  bill  in  the  state  court  to  cancel 
a  conveyance  which  such  defendant 
corporation  had  made  to  the  other. 
Both  corporations  were  of  citizenship 
diverse  from  complainants,  and  re- 
moved the  cause.  But  the  directors 
of  the  conveying  corporation  were 
made  codefendants  and  were  sought  to 
be  charged  with  the  loss  and  damage 
suffered  by  their  principal  by  reason 
of  their  tortious  conduct.  Some  of 
such  directors  were  of  the  same  cit- 
izenship with  one  or  more  of  complain- 
ants.    This,    of   course,   was   fatal  to 
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one  or  more  of  several  parties  on  the  other.*^ 

2.  Incidental  Matters.  —  A  separable  controversy  cannot  be 
predicated  on  matters  which  are  merely  incidental  to  the  principal 
dispute.^" 

3.  Joint  or  Joint  and  Several  Actions.  —  If  under  the  local  law^^ 
plaintiff  has  a  right  to  prosecute  his  suit  jointly  against  the  defend- 
ants and  in  good  faith  elects  to  do  so,  no  separable  controversy  is 
presented,'^  even  if  the  alleged  cause  of  action  is  both   joint    and 


federal  jurisdiction  unless  their  pres- 
ence in  the  controversy  relating  to  \ 
annulling  the  conveyance  between  the 
eorporations,  could  be  dispensed  with. 
It  was  held  that  such  controversy-  was 
separable.  Geer  v.  Mathieson  Alkali 
Works,  190  TJ.  S.  428,  23  Sup.  Ct.  807, 
47  L.  ed.  1122.  j 

[i]     In  an  ejectment  suit,  the  plain-  i 
tiff   joined   a   tenant    at   will    as    eo-  j 
defendant   with    the   principal   defend-  '. 
ant.     The  tenant  was  a  citizen  of  the 
same   state   as  plaintiff;    hence,   if   an 
indispensable   necessary  party    to    the 
suit,    it    could    not    be    removed.      The  | 
tenant  had  appeared  and  disclaimed  in-  ; 
terest    in    the    lands.      The    court    sus-  ' 
tained  the  removal,  observing  that  the  , 
tenant  was  not  "anything  more  than  a  ' 
stakeholder    and   without   real   interest 
in   the   controversy."     Wallin   v.   Rea- 
gan, 171  Fed.  758.     See  also  Moloney 
V.   Cressler,   210  Fed.   104,   115,  126   C. 
C.  A.  618. 

[jj  An  action  of  trespass  against 
two  corporations  jointly,  brought  in  a 
state  court,  cannot  be  removed  to  a 
federal  court  by  one  of  the  defend- 
ants, upon  the  ground  of  a  separable 
controversy  between  itself  and  the 
plaintiff,  though  defendants  plead  sev- 
erally, on  the  mere  allegation  that  the 
other  defendants  are  not  in  existence 
.  at  the  time  of  the  alleged  trespass, 
as  this  affects  the  merits,  and  not  the 
jurisdiction.  Louisville  &  N.  E.  Go.  v. 
Wangelin,  132  TJ.  S.  599,  10  Sup.  Ct. 
203,  33  L.  ed.  474. 

49.  Drovers'  Deposit  Nat.  Bank  v. 
Tichenor,  202  Fed.  1013. 

[a]  Where  there  is  a  single  plaintiff 
and  a  single  defendant  there  can  be 
no  severable  controversy.  Tullar  v. 
Illinois  Cent.  R.  Co.,  213  Fed.  280; 
Drovers'  Deposit  Nat.  Bank  v.  Tich- 
enor, 202  Fed.  1013. 

[b]  As  between  indispensable  parties 
only.  Geer  v.  Mathieson  Alkali  Works, 
190  TJ.  S.  428,  23  Sup.  Ct.  807,  47 
L.    ed.    1122;    Graves    v.    Corbin,    132 
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tJ.  S.  571,  10  Sup.  Ct.  196,  33  L.  ed. 
462;  Eand  v.  Walker,  117  TJ.  S.  340,  6 
Sup.  Ct.  769,  29  L.  ed.  907;  Pacific 
R.  Removal  Cases,  115  TJ,  S.  1,  5  Sup. 
Ct.  1113,  29  L.  ed.  319. 

50.  Merchants'  Cotton-Press  &  Stor- 
age Co.  V.  North  America  Ins.  Co.,  151 
U.  S.  368,  14  Sup.  Ct.  367,  38  L.  ed. 
195;  Bellaire  v.  Baltimore  &  O.  E. 
Co.,  146  U.  S.  117,  13  Sup.  Ct.  16, 
36  L.  ed.  910;  Torrenee  v.  Shedd,  144 
U.  S.  527,  12  Sup.  Ct.  726,  36  L.  ed. 
528;  Brooks  v.  Clark,  119  U.  S.  502,  7 
Sup.  Ct.  301,  30  L.  ed.  482;  Fidelity 
Ins.  Tr.  &  S.  D.  Co.  v.  Huntington, 
117  U.  S.  280,  6  Sup.  Ct.  733,  29  L. 
ed.  898;  Corbin  v.  Van  Brunt,  105 
U.  S.  576,  26  L.  ed,  1176;  Bureh  v.  Dav- 
enport &  St.  P.  E.  Co.,  46  Iowa  449, 
26   Am.   Eep.  150. 

51.  See  infra,  this  note. 

[a]     Right  to  join  determined  by  the 

state  law.     Cincinnati,  N.  O.  &  T.  P. 

E.  Co.  V.  Bohon,  200  TJ.  S.  221,  26  Sup. 

Ct.  166,  50  L.  ed.  448;  Alabama  G.  S.  R. 

Co.  V.  Thompson,  200  TJ.  S.  206,  26  Sup. 

Ct.   161,   50   L.   ed.   441,   4    Ann.    Cas. 

1147;  Winston's  Admr.  v.  Illinois  Cent. 
;  R.   Co.,  Ill  Ky.  954,  65  S.  W.  13,  55 
I  L.  E.  A.  603. 
I      [b]    Where   the   joinder   of   parties 

defendant  is  Improper  under  the  state 

law  the  cause   of  action  is    separable 

and  removable.    Veariel  v.  United  Eng. 

&  F.  Co.,  197  Fed.  877. 

52.  McAllister  v.  Chesapeake  &  O. 
R.  Co.,  243  U.  S.  302,  37  Sup.  Ct.  274, 
61  L.  ed.  735;  Chicago  &  A.  R.  Co, 
V.  McWhirt,  243  U.  S.  422,  37  Sup. 
Ct.  392,  61  L.  ed.  826;  Chicago,  R.  I. 
&  P.  R.  Co.  V.  Whiteaker,  239  TJ.  S. 
421,  36  Sup.  Ct.  152,,  60  L.  ed.  360; 
Chicago,  E.  I.  &  P.  R.  Co.  v.  Schwy- 
hart,  227  U.  S.  184,  33  Sup.  Ct.  250, 
57  L.  ed.  473;  Chicago,  B.  &  Q.  E. 
Co.  V.  Willard,  220  U.  S.  413,  31  Sup. 
Ct.  460,  55  L.  ed.  521,  affkrmng  165 
Fed.  181,  91  C.  C.  A.  215;  Baker  v. 
Jacksonville  T.  Co.,  247  Fed.  718; 
Deutsch  V.  Alaska  G,  M.  Co.,  237  Fed. 
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several,^'  and  though  the  resident  defendant  is  joined  for  the  pur- 
pose of  excluding  the  federal  jurisdiction.^*  The  motive  of  plaintiff, 
taken  by  itself,  does  not  affect  the  right  to  remove,  in  the  absence 
of  a  showing  of  fraudulent  and  merely  colorable  joinder  of  the  resi- 
dent defendant.^^  The  same  rule  applies  where  several  plaintiffs 
elect  to  sue  jointly.  If  the  state  law  permits  such  joinder  the  de- 
fendant cannot  for  purposes  of  removal  claim  a  separable  controversy 
with  any  of  them.^^ 

4.    Default,    Dismissal,    etc.,    as   to    One    or   More   Defendants. 

Where  the  plaintiff  proceeds  upon  a  joint  cause  of  action  against  sev- 
eral defendants,  the  fact  that  one  of  them  defaults,^'  or  that  judg- 


215;  Union  Terminal  Ey.  Co.  v.  Chi- 
cago, B.  &  Q.  E.  Co.,  119  Fed.  209; 
Western  U.  T.  Co.  v.  Griffith,  104  Ga. 
56,  30  S.  E.  420;  Angier  v.  East  Ten- 
nessee, V.  &  G.  E.  E.,  74  Ga.  634; 
Southern  E.  Co.  v.  Sewell,  18  Ga.  App. 
544,  90  S.  E.  94. 

[a]  Where  a  principal  is  joined  in 
good  faith,  solely  upon  the  ground  of 
the  responsibility  of  the  principal  for 
the  act  of  the  servant,  though  not  ex- 
pressly charged  with  any  concurrent 
act  of  negligence,  a  separable  con- 
troversy is  not  presented.  Alabama  G. 
S.  Ey.  Co.  V.  Thompson,  200  U.  S.  206, 
212,  26  Sup.  Ct,  161,  50  L.  ed.  441, 
4  Ann.  Cas.  1147;  Trivette  V.  Ches- 
apeake &  O.  E.  Co.,  212  Fed.  641,  129 
C.  C.  A.  177. 

[b]  Where  the  obligations  arose  at 
separate  times  and  by  separate  acts  of 
the  defendants  the  court  will  not  as- 
sume the  action  is  joined.  Hough  v. 
Soeiete   W.    De   Eussie,   232   Fed.    635. 

53.  U.  S. — McAllister  v.  Chesapeake 
&  O.  E.  E.  Co.,  243  U.  S.  302,  37  Sup. 
Ct.  274,  61  L.  ed.  735;  Chicago,  E.  I. 
&  P.  E.  Co.  V.  Dowell,  229  U.  S.  102, 
33  Sup.  Ct.  684,  57,  L.  ed.  1090; 
Chicago,  B.  &  Q.  E.  Co.  v.  Willard, 
220  U.  S.  413,  425,  31  Sup.  Ct.  460, 
55  L.  ed.  521;  Powers  v.  Chesapeake 
&  O.  E.  Co.,  169  U.  S.  92,  18  Sup. 
Ct.  264,  42  L.  ed.  673;  Little  v.  Giles, 
118  U.  S.  596,  7  Sup.  Ct.  32,  30  L.  ed. 
269;  Pirie  v.  Tvedt,  115  U.  S.  41,  5 
Sup.  Ct.  1034,  1161,  29  L.  ed.  331 
(malicious  prosecution);  Trivette  v. 
Chesapeake  &  O.  E.  Co.,  212  Fed.  641, 
129  C.  C.  A.  177;  Deutsch  v.  Alaska 
G.  M.  Co.,  237  Fed.  215;  German- 
American  M.  Bank  v.  Gas  Service 
Corp.,  228  Fed.  827;  Eegis  V.  United 
Drug  Co.,  180  Fed.  201;  Boyd  v.  Gill, 
21  Blatchf.  543,  19  Fed.  145.  Ga. 
Western  U.  T.  Co.  v.  Griffith,  104  Ga. 


56,  30  S.  E.  420.  lU.— Wabash  B.  Co. 
V.  Keeler,  127  111.  App.  265.  Mo. 
Sears  v.  Atchison,  T.  &  S.  F.  E.  Co., 
163  Mo.  App.  711,  147  S.  W.  860.  N.  O. 
Davis  V.  Eexford,  146  N.  C.  418,  59 
S.  E.  1002;  Springer  v.  Sheets,  115 
N.  C.  370,  20  S.  E.  469. 

[a]  The  defendant  cannot  make  the 
action  a  several  one  where  the  plain- 
tiff has  elected  to  make  it  a  joint  one. 
Torrence  v.  Shedd,  144  U.  S.  527,  12 
Sup.  Ct.  726,  36  L.  ed.  528;  Little  v. 
Giles,    118   U.    S.    596,    7   Sup.    Ct.   32, 

30  L.  ed.  269;  Pirie  v.  Tvedt,  115 
U.  S.  41,  5  Sup.  Ct.  1034,  1161,  29 
L.  ed.  331;  Louisville  &  N.  E.  Co.  v. 
Ide,  114  U.  S.  52,  5  Sup.  Ct.  735,  29 
L.  ed.  63. 

54.  Chicago,  B.  &  Q.  E.  Co.  v.  Wil- 
lard, 220  U.  S.  413,  31  Sup.  Ct.  460, 
55  L.  ed.  521,  aprming  165  Fed.  181, 
91  C.  C.  A.  215. 

55.  Chicago,  K.  I.  &  P.  E.  Co.  v. 
Schwyhart,  227  U.  S.  184,  33  Sup.  Ct. 
250,  57  L.  ed.  473;  Chicago,  B.  &  Q. 
E.  Co.  V.  Willard,  220  U.  S.  413,  427, 

31  Sup.  Ct.  460,  55  L.  ed.  521;  Illinois 
Central  E.  Co.  v.  Sheegog,  215  U.  S. 
308,  30  Sup.  Ct.  101,  54  L.  ed.  208; 
Eussell  V.  Champion  Fibre  Co.,  214  Fed. 
963,  131  C.  C.  A.  259;  Jones  v,  Casey- 
Hedges  Co.,  213  Fed.  43;  Foster  v.  Coos 
Bay  6.  &  E.  Co.,  185  Fed.  979;  Warax 
V.  Cincinnati,  N.  O.  &  T.  P.  Ey.  Co., 
72  Fed.  637;  Whiteaker  v.  Chicago,  E.  I. 
&  P.  E.  Co.,  252  Mo.  438,  160  S.  W. 
1009. 

56.  Merchants'  Cotton-Press  &  Stor- 
age Co.  V.  North  America  Ins.  Co.,  151 
U.  S.  368,  14  Sup.  Ct.  367,  38  L.  ed. 
195. 

57.  Wilson  v.  Oswego,  151  U.  S.  56, 
14  Sup.  Ct.  259,  38  L.  ed.  70;  Putnam 
V.  Ingraham,  114  U.  S.  57,  5  Sup.  Ct. 
746,  29  L.  ed.  65. 
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ment  by  default  is  entered  against  him,^^  does  not  affect  the  right  of 
the  remaining  defendants  to  remove  the  cause.  Nor  are  the  remain- 
ing defendants  placed  in  any  better  position  as  to  removal  by  the 
fact  that  as  to  some  defendants  there  is  a  directed  verdict,^^  or  a 
demurrer  to  the  evidence  sustained,""  or  a  judgment  dismissing  the 
action,"^  or  an  involuntary  nonsuit. "- 

5.  How  Separable  Character  of  Controversy  Determined.  —  In 
determining  the  existence  of  a  separable  controversy,  the  court  will 
look  to  the  status  of  the  record  at  the  time  the  petition  for  removal 
is  made,"^  limiting,  in  general,  its  examination  to  the  case  made  by 
plaintiff's  pleadings,  especially  his  declaration,  complaint,  or  bill,"* 

58.  Brooks  1).  Clark,  119  U.  S.  502,  joint  cause  of  action  against  resident 
7  Sup.  Ct.  301,  30  L.  ed.  482.  defendants  and   a  nonresident   defend- 

59.  Whitcomb  v.  Smithson,  175  TJ.  S.  ant,  and  the  cause  is  dismissed  as  to 
635,  20  Sup.  Ct.  248,  44  L.  ed.  303.  the    resident    defendants,^  it    must   ap- 

60.  Kansas  City  Suburban  Belt  JEy.  pear  that  the  discontinuance  as  to 
Co.  V.  Herman,  187  U.  S.  63,  23  Sup.  such  defendants  was  voluntary  on  the 
Ct.  24,  47  L.  ed.  76;  Landers  v.  Tracy,  part  of  the  plaintiff.  Southern  E.  v. 
171  Ky.  657,  188  S.  W.  763.  Lloyd,  239  V.  S.  496,  36  Sup.  Ct.  210, 

61.  Lathrop  v.  Interior  Const.  &  60  L.  ed.  402;  American  Car  &  F. 
Imp.  Co.,  215  U.  S.  246,  30  Sup.  Ct.  Co.  v.  Kettelhake,  236  U.  S.  311,  316, 
76,  54  L.  ed.  177;  Howe  v.  Northern  35  Sup.  Ct.  355,  59  L.  ed.  594;  Powers 
Pac.  E.  Co.,  30  Wash.  569,  70  Pae.  v.  Chesapeake  &  O.  E.  Co.,  169  U.  S. 
1100,  60  L.  k  A.  949.  ;  92,  18  Sup.  Ct.  264,  42  L.  ed.  673. 

62.  American  C.  &  F.  Co.  v.  Kettel-  |  63.  Alabama  G.  S.  E.  Co.  v.  Thomp- 
hake,  236  U.  S.  311,  35  Sup.  Ct.  355,  son,  200  U.  S.  206,  26  Sup.  Ct.  161, 
59  L.  ed.  594  (affirming  171  Mo.  App.  50  L.  ed.  441;  Merchants'  Cotton-Press 
528,  153  S.  W.  552,  wherein  involun-  &  Storage  Co.  v.  North  America  Ins. 
tary  nonsuit  with  leave  to  set  it  aside  Co.,  151  U.  S.  368,  14  Sup.  Ct.  367, 
taken);  Lathrop  v.  Interior  Const.  &  38  L.  ed.  195;  WUson  v.  Oswego,  151 
Imp.  Co.,  215  U.  S.  246,  30  Sup.  Ct.  U.  S.  56,  14  Sup.  Ct.  259,  38  L.  ed. 
76,  54  L.  ed.  177;  Whitcomb  v.  Smith-  70. 

son,   175   U.   S.   635,   20   Sup.    Ct.   248,  :     64.    U.  S.— Chicago,  B.  &  Q.  E.  Co. 

44  L.  ed.  303.  v.    Willard,  220  U.  S.  413,  31  Sup.  Ct. 

[a]     Beasou. — The  cause  is  not  then  460,   55  L.   ed.  521;   Southern  Ey.  Co. 

ended   as   to    the   resident   defendants,  v.  Miller,  217  TJ.   S.   209,  30   Sup.   Ct. 

until   the   affirmance   by  the   appellate  450,  54  L.  ed.  732;  Wecker  v.  National 

court    or   the    expiration    of   the    time  E.   &   S.   Co.,   204   U.   S.   176,   27   Sup. 

for   appeal.     American   Car   &   F.   Co.  Ct.    184,   51    L.    ed.    430;    Southern   E. 

V.  Kettelhake,  236  IT.  S.  311,  35  Sup.  Co.  v.  Carson,  194  U.  S.  136,  24  Sup. 
Ct.  355,  59  L.  ed.  594.              •                   '  Ct.  69,  48  L.  ed.  907;  Chesapeake  &  O. 

fb]     The  fact  that  plaintiff  refrained  E.  Co.  v.  Dixon,  179  TJ.  S.  131,  21  Sup. 

from  opposing  the  motion  for  nonsuit  Ct.  67,  45  L.  ed.  121;  Wilson  v.  Oswego, 

is   not   the   equivalent   of  a   voluntary  151  TJ.  S.  56,  66,  14  Sup.   Ct.   259,  38 

dismissal   by   him  as  to    the   two    de-  L.    ed.    70;    Torrence    v.    Shedd,     144 

fendants  submitting  the  motion,  since  TJ.   S.   527,  12  Sup.   Ct.   726,  36  L.  ed. 

it  may  w'ell  be  that  previous  rulings  528;   Graves  r.  Corbin,  132  TJ.  S.  571, 

of  the  court  during  the  trial  had  made  10   Sup.   Ct.   196,   33   L.   ed.  462;   East 

it  impossible  for  plaintiff  to  make  out  Tennessee  V.  &  G.  E.  Co.  v.  Grayson, 

a   case    as   against    those    defendants,  119   TJ.   S.   240,  7  Sup.   Ct.   190,   30  L. 

especially  where  the    record    discloses  ed.    382;    Blunt    v.   Southern    Ey.    Co., 

that  plaintiff  refused  his  consent  that  155  Fed.  499;  Harley  v.  Home  Ins.  Co., 

the  two  defendants  be  dismissed  from  125  Fed.  792;  Fogarty  v.  Southern  Pae. 

the    case.       Moeller   :;.    Southern    Pae.  Co.,  123  Fed.   973;    Ward  v.  Franklin, 

Co.,  211  Fed.  239.  110  Fed.   794;    Deere,   Wells   &   Co.   v. 

[a]    Voluntary    Nonsuit. — To    make  Chicago,  M.  &  St.  P.  Ey.  Co.,  85  Fed. 

the   case  removable  where  there  is  a  876,  881.    Ala. — Southern  K.  Co.  v.  Ar- 
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although  removal  has  been  granted  where  the  separable  controversy- 
appeared  for  the  first  time  in  plaintiff's  subsequent  pleadings.^^  A 
separable  controversy  cannot  be  established  by  the  separate  defenses 
interposed  by  defendants,^"  nor  by  a  cross-bill  filed  by  a  defendant," 
nor  by  the  petition  for  removal,^^  unless  the  defendant  in  such 
petition  alleges  facts  showing  that  the  resident  defendant  was  fraud- 
ulently made  a  party  to  the  action  to  prevent  a  removal.*^ 


nold,  162  Ala.  570,  50  So.  293.  Ark. 
St.  Louis  S.  W.  E.  Co.  v.  Adams,  87 
Ark.  136,  112  S.  "W.  186.  Colo.— Strat- 
ton  Cripple  Creek  Min.  &  Dev.  Co. 
V.  Ellison,  42  Colo.  498,  94  Pac.  303. 
Ga. — Southern  E.  Co.  v.  Edwards,  115 
Ga.  1022,  42  S.  E.  375;  Southern  E.  Co. 
V.  Miller,  1  Ga.  App.  616,  57  S.  E. 
1090.  Ind. — Southern  E.  Co.  v.  Sittaaen 
(Ind.  App.),  74  N.  E.  898.  Kan. 
Dowell  V.  Chicago,  E.  I.  &  P.  E.  Co., 
83  Kan.  562,  112  Pac.  136.  Miss. 
Illinois  Cent.  E.  Co.  v.  Harris,  85  Miss. 
15,  38  So.  225.  Mo. — Whiteaker  v. 
Chicago,  E.  I.  &  P.  E.  Co.,  252  Mo. 
438,  160  S.  W.  1009;  State  ex  rel.  Iba 
V.  Mosman,  231  Mo.  474,  133  S.  "W. 
38.  N.  J. — National  Docks  &  N.  J. 
J.  C.  Ey.  Co.  «.  Pennsylvania  E.  Co., 
52  N.  J.  Eq.  58,  28  Atl.  71.  N.  C. 
Staton  V.  Atlantic  Coast  L.  E.  Co.,  144 
N.  C.  135,  56  S.  E.  794. 

[a]  The  question  of  joint  liability 
is  determined  upon  the  averments  of 
the  plaintiff's   statement   of   his   cause 

'  of  action.  Chicago,  E.  I.  &  P.  E.  Co. 
V.  Dowell,  229  U.  S.  102,  33  Sup.  Ct. 
684,  57  L.  ed.  1090;  Illinois  Cent.  E. 
Co.  V.  Sheegog,  215  U.  S.  308,  317,  30 
Sup.  Ct.  101,  54  L.  ed.  208;  Floyt  v. 
Shenango  Furnace  Co..  186  Fed.  539. 

[b]  Where  amended  complaint  filed 
after  filing  of  petition  for  removal, 
and  a  second  petition  for  removal  is 
filed,  the  question  is  determined  from 
the  amended  complaint.  St.  Louis,  I. 
M.  &  S.  Ey.  Co.  V.  West  Bros.  (Tex. 
Civ.  App.),  159  S.  W.  142. 

65.  See  infra,  this  note. 

[a]  Eeply. — Fritzlen  v.  Boatmen's 
Bank,  212  IT.  S.  364,  29  Sup.  Ct.  366, 
53  L.  ed.  551. 

[b]  Where  the  petition  for  removal 
is  filed  before  the  declaration  is  filed 
or  reqtiired  to  be  filed  under  the  state 
practice,  the  question  is  determined 
from  the  plaintiff's  plea  to  the  petitiou 
for  removal.  Welch  v.  Cincinnati,  N. 
O.  &  T.  P.  Ey.  Co.,  177  Fed.  760. 

66.  Cincinnati,  K.  O.  &  T.  P.  E. 
Co.  V.  Bohon,  200  U.  S.  221,  26  Sup. 
Ot.    166,   SO  L.   ed.   448;    Chesapeake 


&  O.  E.  Co.  V.  Dixon,  179  U.  S.  131, 
21  Sup.  Ct.  67,  45  L.  ed.  121;  Powers 
V.  Chesapeake  &  O.  E.  Co.,  169  U.  S. 
92,  18  Sup.  Ct.  264,  42  L.  ed.  673; 
Torrenoe  v.  Shedd,  144  TJ.  S.  527,  12 
Sup.  Ct.  726,  36  L.  ed.  528;  Ayrea 
V.  Wiswall,  112  U.  S.  187,  5  Sup.  Ct. 
90,  28  L.  ed.  693;  Eraser  v.  Jennison, 
106  V.  S.  191,  1  Sup.  Ct.  171,  27  L. 
ed.  131;  Hyde  v.  Euble,  104  U.  S. 
407,  26  L.  ed.  823;  Trivette  v.  Ches- 
apeake &  O.  E.  Co.,  212  Fed.  641,  129 
C.  C.  A.  177;  Union  Terminal  Ey.  Co. 
V.  Chicago,  B.  &  Q.  E.  Co.,  119  Fed. 
209;  Beuttel  v.  Chicago,  M.  &  St.  P. 
E.  Co.,  26  Fed.  50. 

[a]  If  the  petition  states  in  good 
faith  a  joint  cause  of  action  against 
two  or  more  defendants,  it  is  not  open  to 
either  or  both  or  all  of  them  by  answer- 
ing separately  or  pleading  separate  de- 
fenses to  make  that  a  several  suit  or 
action  which  the  plaintiff  has  elected 
to  make  joint.  Alabama  G.  S.  E.  Co. 
V.  Thompson,  200  TJ.  S.  206,  26  Sup. 
Ct.  161,  50  L.  ed.  441;  Powers  v.  Ches- 
apeake &  0.  E.  Co.,  169  U.  S.  92,  18 
Sup.  Ct.  264,  42  L.  ed.  673;  Eosenthal 
V.  Coates,  148  U.  S.  142,  13  Sup.  Ct. 
576,  37  L.  ed.  399;  Torrence  v.  Shedd, 
144  U.  S.  527,  12  Sup.  Ct.  726,  36 
L.  ed.  528;  Young  v.  Parker's  Admr., 
132  U.  S.  267,  10  Sup.  Ct.  75,  33  L. 
ed.  352;  Eeinartson  v.  Chicago  Great 
Western  Ey.  Co.,  174  Fed.  707,  710. 

[b]  Though  joint  recovery  defeated 
by  separate  defense.  Powers  v.  Ches- 
apeake &  O.  E.  Co.,  169  U.  S.  92,  18 
Sup.  Ct.  264,  42  L.  ed.  673;  Torrence 
V.  Shedd,  144  U.  S.  527,  12  Sup.  Ct. 
726,  36  L.  ed.  528.  , 

67.  Donohoe  v.  Mariposa  Land  & 
M.  Co.,  5  Sawy.  163,  7  Fed,  Cas.  No. 
3,989.  But  see  Merchants'  Cotton- 
Press  &  S.  Co.  V.  North  America  Ins. 
Co.,  151  U.  e.  368,  14  Sup.  Ct.  367, 
38  L.  ed.  195. 

68.  Southern  Ey.  Co.  «.  Lloyd,  239 
U.  S.  496,  36  Sup.  Ct.  210,  60  L.  ed. 
40S;  Little  v.  Giles,  118  IT.  S.  596,  7 
SuT).  Ct.  38,  30  L.  ed.  269. 

69.  Chicago,    B.    &    Q,    Ey.    Co.    V. 
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E.  Foe  Prejudice  OR  Local  Influence.  —  1.  In  General.  —  The 
statute  provides  for  the  removal  of  causes  from  state  to  federal  courts 
when  it  shall  be  made  to  appear  to  the  federal  court  that  from 
prejudice  or  local  influence  the  defendant  will  not  be  able  to  obtain 
justice  in  such  state  court,  or  any  other  state  court  to  which  he  may 
have  the  right  to  remove  the  cause  by  reason  of  such  prejudice  or 
local  influence/"  provided  the  requisite  diversity  of  citizenship  exists/^ 
and  the  proper  jurisdictional  amount  is  involved,'^  and  provided 
also  the  federal  court  could  have  entertained  original  jurisdiction  of 


Willard,  220  V.  S.  413,  426,  31  Sup, 
Ct.  460,  55  L.  ed.  521;  Wecker  v.  Na- 
tional E.  &  S.  Co.,  204  V.  S.  176, 
27  Sup.  Ct.  184,  51  L.  ed,  430;  Ala- 
bama G.  S.  E.  Co.  V.  Thompson,  200 
U.  S.  206,  26  Sup.  Ct.  161,  50  L.  ed. 
441;  Kansas  City  S.  B.  B.  Co,  v.  Her- 
man, 187  U.  S.  63,  23  Sup.  Ct.  24,  47 
L.  ed.  76;  Chesapeake  &  0.  B.  Co.  v. 
Dixon,  179  U.  S.  131,  21  Sup.  Ct.  67, 
45  L.  ed.  121;  Wilson  v.  Oswego,  151 
U.  S.  56,  14  Sup.  Ct.  259,  38  L.  ed. 
70;  Louisville  &  N.  B.  Co.  v.  Wange- 
lin,  132  U.  S.  599,  10'  Sup.  Ct.  203, 
33  L.  ed.  474;  Deutsch  v.  Alaska 
Gastineau  Mining  Co.,  237  Fed.  215; 
Trana  v.  Chicago,  M.  &  P.  S.  Ey. 
Co.,  228  Fed.  824;  Bradshaw  v.  Bow- 
den,  226  Fed.  323;  Davey  v.  Yola  Water 
&  P.  Co.,  211  Fed.  345;  Southern  B. 
Co.  V.  Miller,  1  Ga.  App,  616,  57  S.  E. 
1090. 

[a]  Merely  to  traverse  the  allega^ 
tions  of  joint  liability  made  on  the 
part  of  the  plaintiff  is  not  sufficient 
to  show  fraud,  but  that  facts  must 
be  set  forth  such  as  compel  the  con- 
clusion that  the  joinder  ,  is  without 
right  and  made  in  bad  faith.  Chicago, 
Eock  Island  &  Pac.  By.  Co.  v.  White- 
aker,  239  U.  S.  421,  36  Sup.  Ct.  152, 
60  L.  ed.  360;  Chesapeake  &  O.  E. 
Co.  V.  Cockrell,  232  IT.  S.  146,  34  Sup. 
Ct.  278,  58  L.  ed.  544;  Eountree  V. 
Mt.  Hood  B.  Co.,  228  Fed.  1010. 

70.  Act  Mar.  3,  1911,  36  St.  at  L. 
1087,  e.  231;  1  IT.  S.  Comp.  St.,  1916, 
Ann.,  p.  532.  See  the  following  casest 
Hanrick  v.  Hanrick,  153  V.  S.  192,  14 
Sup.  Ct.  835,  38  L.  ed.  685;  Fisk  v. 
Henarie,  142  U.  S.  459,  12  Sup.  Ct. 
207,  35  L.  ed.  1080;  Baltimore  &  O. 
E.  Co.  V.  Bates,  119  U.  S.  464,  7  Sup. 
Ct.  285,  30  L.  ed.  436;  Cambria  Iron 
Co.  V.  Ashburn,  118  U,  S.  54,  6  Sup. 
Ct.  929,  30  L.  ed.  60;  Gaines  v.  Fuentes, 
92  XT.  S.  10,  23  L.  ed.  524;  Eobison 
V.  Hardy,  38  Fed.  49;  Southworth  v. 
Eeid.  36  Fed.  451;    Short    v.    Chicago, 
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M.  &  St,  P.  B.  Co.,  34  Fed.  225;  Jones 
V.  Foreman,  66  Ga.  371. 

[a]  This  Statutory  Provision  Is 
Constitutioual. — Home  L.  Ins.  Co.  v. 
Dunn,  19  Wall.  (0.  S.)  214,  22  L.  ed. 
68;  Chicago  &  N.  W.  E.  Co.  v.  Whit- 
ton,  13  Wall.  (U.  S.)  270,  20  L.  ed. 
571. 

[b]  Civil  cases  only  come  within 
this  provision.  In  re  Cilley,  58  Fed. 
977. 

[c]  Right  of  Appeal  Does  Not  Af- 
fect Bule. — The  right  of  removal  to  a 
federal  court  on  the  ground  of  local 
prejudice  exists  although  the  ap- 
plicant, if  defeated  in  the  trial  court, 
has  the  right  of  appeal  to  a  state 
supreme  court,  as  to  which  no  local 
prejudice  is  alleged.  Detroit  v.  Detroit 
City  Ey.  Co.,  54  Fed.  1. 

[d]  Oases  preseuttog  only  questions 
of  law  are  removable  under  the  statute 
for  prejudice  and  local  influence.  De- 
troit v^  Detroit  City  Ey.  Co.,  54  Fed. 
1,5. 

71.  Cochran  v.  Montgomery,  199  V. 
S.  260,  26  Sup.  Ct.  58,  50  L.  ed.  182; 
Hanrick  v.  Hanrick,  153  TJ,  S.  192, 
14  Sup.  Ct.  835,  38  L.  ed.  685;  Ex 
parte  Pennsylvania  Co.,  137  U.  S.  451, 
11  Sup.  Ct.  141,  34  L.  ed.  738;  Young 
V.  Parker's  Admr.,  132  U.  S.  267,  10 
Sup.  Ct.  75,  33  L.  ed.  352;  Hess  v. 
Eeynolds,  113  U.  S.  73,  5  Sup.  Ct.  377, 
28  L.  ed.  927;  American  Bible  Soc. 
V.  Price,  110  TJ.  S.  61,  3  Sup.  Ct.  440, 
28  L.  ed.  70;  Barney  v.  Latham,  103 
U.  S.  205,  26  L.  ed.  514;  Terre  Haute 
V.  Evansville  &  T.  H.  E.  Co.,  106  Fed. 
545,  549;  Gann  v.  Northeastern  E.  Co., 
57  Fed.  417;  Burch  v.  Davenport  & 
St.  P.  E.  Co.,  46  Iowa  449,  26  Am. 
Eep.   150. 

72.  Ex  parte  Pennsylvania  Co.,  137 
V.  S.  451,  11  Sup.  Ct.  141,  34  L.  ed. 
738;  Terre  Haute  v.  Evansville  &  T.  H. 
E.  Co.,  106  Fed.  545,  549;  Jones  V. 
Foreman,  66  Ga.  371. 
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the  cause.'"  Such  provision  does  not  describe  a  new  class  of  cases 
removable  under  the  statute,  but  merely  specifies  a  distinct  ground 
for  removal  of  a  class  of  cases  previously  defined,  namely,  where  there 
is  a  controversy  between  citizens  of  different  states,^*  and  merely  ex- 
tends the  time  within  which  such  application  may  be  made  upon  the 
grounds  of  diversity  of  citizenship.'^"  It  is  not  enough  under  such 
provision  that  there  may  be  a  separable  controversy  between  parties 
having  the  necessary  citizenship.'^'  There  can  be  no  removal  of  a 
part  of  a  cause  by  one  of  several  parties,  on  the  ground  of  prejudice 
or  local  influence  unless  the  ease  can  be  finally  determined  as  to  such 
party  without  the  presence  of  the  other  coparties.'" 

2.  What  Constitutes  Prejudice  or  Local  Influence.  —  These  terms 
are  used  disjunctively  in  the  statute.  If  there  be  local  prejudice,  or 
if  there  be  no  local  prejudice  but  local  influence  so  powerful  and 
operative  as  to  prevent  the  defendant  from  obtaining  justice,  he  may 
reniove.''*  The  prejudice  or  local  influence  which  is  referred  to  may 
relate  to  either  the  person  of  the  litigant,  or  the  subject-matter  of 
the  litigation,''^  and  is  not  merely  a  prejudice  or  local  influence  exist- 
ing against  the  party  seeking  a  removal.  It  includes  as  well  prejudice 
in  favor  of  the  adversary,'"  but  in  either  ease  there  must  exist  im- 
proper bias,  partiality,  unreasonable  predilection,  or  hostility  in  the 
local  community  or  courts  which  will  work  injustice  or  prevent  the 
parties  seeking  a  removal  from  obtaining  justice.'^  The  fitness  of  the 
local  judge  is  not  a  proper  subject  of  inquiry  upon  such  an  ap- 
plication,'^ but  if  it  appears  that  prejudice  or  local  influence  does 
exist  which  would  have  a  natural  tendency  to  operate  directly  on 
the  state  court  and  furnish  an  interested  motive  for  the  judges  to 
decide  the  case  against  the  petitioner,  the  removal  should  be  granted,'' 
without  any  inquiry  into  the  facts  whether  the  particular  state  judges 
before  whom  the  cause  was  pending  could  and  would  arise  above 
such  prejudice  and  local  influence.'*  It  is  the  prejudice  or  local  in- 
fluence existing  between  plaintiff  and  defendants  which  is  referred 
to  by  the  statute;'"  the  case  cannot  be  removed  because  of  prejudice 


73.  Terre  Haute  v.  Evansville  &  T. 
H.  E.  Co.,  106  Fed.  545,  548. 

74.  Cochran  v.  Montgomery,  199  TJ. 
S.  260,  26  Sup.  Ct.  58,  50  L.  ed.  182; 
Cleveland  v.  Cleveland,  C.  C.  &  St.  L. 
Ev.  Co.,  147  Fed.  171,  77  C.  C.  A. 
467,  reversing  93  Fed.  113;  In  re  Cilley, 
58  Fed.  977. 

75.  Cleveland  v.  Cleveland,  C.  C.  & 
St.  L.  By.  Co.,  147  Fed.  171,  77  C.  C. 
A.  467j  reversing  93  Fed.   113. 

76.  Cambria  Iron  Co.  v.  Ashburn, 
118  IT.  S.  54,  6  Sup.  Ct.  929,  30  L. 
ed.  60;  Jefferson  v.  Driver,  117  IT.  S. 
272,  6  Sup.  Ct.  729,  29  L.  ed.  897. 

77.  Washington,  A.  &  G.  E.  Co.  v. 
Alexandria  &  W.  E.  Co.,  19  Gratt. 
(60  Va.)   592,  602,  100   Am.  Dec.  710. 

78.  Huskins  v.  Cincinnati,  N.  O.  & 


T.    P.    E.    Co.,    37   Fed.   504,   3   L.   E. 
A.  545. 

79.  Adelbert  College  v.  Toledo  W.  & 
W.  E.  Co.,  47  Fed.  836. 

80.  Nea:ie  v.  Foster,  12  Sawy.  424, 
31  Fed.  53,  which  may  arise  from  the 
fact  that  he  is  a  long  resident  and 
favorably  Inown  in  the  community. 

81.  Adelbert  College  v.  Toledo  W. 
&  W.   E.    Co.,   47   Fed.   836. 

82.  Montgomery  v.  Cochran,  116  Fed. 
985. 

83.  Detroit  v.  Detroit  City  E.  Co., 
54  Fed.  1. 

84.  Detroit  v.  Detroit  City  E.  Co., 
54  Fed.   1. 

85.  Hanriek  v,  Sanrick,  153  IT.  S. 
192,  14  Sup.  Ct.  835,  38  L.  ed.  685. 
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or  local  influence  between  one  defendant  and  the  other  defendants.^^ 
VI.  TIME  TO  REMOVE.  — A.  Compliance  With  Statute  and 
Waiver.  —  If  the  petition  for  removal  is  not  filed  within  the  time 
prescribed  by  the  statute,  the  right  to  removal  is  waived,  if  proper 
objection  is  made.*'  But  the  time  of  filing  such  petition  for  removal 
is  not  jurisdictional,**  and  a  noncompliance  with  the  statute  may  be 
waived,*^  as  by  failure  to  make  seasonable  objection.^"  An  objection 
taken  after  the  case  has  proceeded  to  trial  in  the  district  court,^^  or 
made  for  the  first  time  in  the  federal  supreme  court^^  comes  too  late. 
B.  At  or  Before  Time  To  Plead.  —  1,  Generally.  —  Under  the 
present  statute,^^  the  petition  for  removal  upon  the  ground  of  diversity 


86.  Hanriek  v.  Hanrick,  153  U.  8. 
192,  14  Sup.  Ct.  835,  38  L.  ed.  685. 

87.  Adams  v.  Puget  Sound  Traction, 
Light  &  Power  Co.,  207  Fed.  205,  208; 
Brigham  «.,  0.  C.  Thompson  Lumber 
Co.,  55  Fed.  881;  Austin  v.  Gagan,  39 
Fed.  626,  5  L.  B.  A.  476. 

Waiver  or  loss  of  right  generally, 
see  supra,  I,  E. 

[a]  The  time  within  which  the  re- 
moval may  he  had  cannot  be  enlarged 
by  continuances,  demurrers,  motions  to 
set  aside  service  of  process,  pleas  in 
abatement,  or  by  stipulations  of  the 
parties,  or  by  orders  of  the  court  ex- 
tending  the   time   to   answer.     Adams 

V.  Puget  Sound  Traction,  Light  &  Pow- 
er Co.,  207  Fed.  205,  208.     See  infra, 

VI,  B,  1. 

88.  Eexf  ord  v.  Brunswick  -  Balke  - 
Collender  Co.,  228  U.  S.  339,  345,  33 
Sup.  Ct.  515,  57  L.  ed.  864;  Powera 
V.  Chesapeake  &  O.  E.  Co.,  169  U.  S. 
92,  18  Sup.  Ct.  264,  42  L.  ed.  673; 
Martin's  Admr.  v.  Baltimore  &  O.  R. 
Co.,  151  U.  S.  673,  14  Sup.  Ct.  533, 
38  L.  ed.  311;  Northern  Pae.  K.  Co. 
V.  Austin,  135  U.  S.  315,  10  Sup.  Ct. 
758,  34  L.  ed.  218;  Ayers  v.  Watson, 
113  V.  S.  594,  599,  5  Sup.  Ct.  641, 
28  L.  ed.  1093;  Baltimore  &  O.  E. 
Co.  V.  Koontz  104  U.  S.  5,  26  L.  ed. 
643;  Knight  S.  International  &  G.  N. 
R.  Co.,  61  Fed.  87,  9  C.  C.  A.  376; 
Williams  V.  MDler,  248  Fed.  495; 
Wyly  V.  Richmond  &  D.  R.  Co.,  63 
Fed.  487. 

89.  Powers  v.  Chesapeake  &  O.  R. 
Co.,  169  tr.  S.  92,  18  Sup.  Ct.  264, 
42  L.  ed,  673;  Guarantee  Co.  v.  Han- 
way,  104  Fed.   369,   44   C.   C.   A.   312. 

[a]  A  plaintiff  by  filing  an  answer 
in  the  federal  court  does  not  waive 
his  right  to  object  upon  this  ground, 
where  he  has  not  taken  any  incon- 
sistent positions  to  the  prejudice  of 
the   defendants,   or  has   speculated   on 

Vol.  XXII 


his  chances  of  succes's  in  the  state  court 
or  unreasonably  delayed  after  knowl- 
edge of  the  facts.  The  court  will  per- 
mit the  withdrawal  of  the  answer  and 
remand  the  cause.  Collins  v.  Scott,  76 
Fed.  613. 

90.  Martin's  Admr.  v.  Baltimore  & 
Ohio  R.  Co.,  151  U.  S.  673,  688.  14 
Sup.  Ct.  533,  38  L.  ed.  311;  Ayers  v. 
Watson,  113  U.  S.  594,  597,  5  Sup. 
Ct.  641,  28  L.  ed.  1093;  Guarantee  Co. 
V.  Hanway,  104  Fed.  369,  44  C.  C.  A. 
312;  Tod  v.  Cleveland  &  M.  V.  R.  Co., 
65  Fed.  145,  12  C.  C.  A.  521;  Knight 
V.  International  &  G.  N.  E.  Co.,  61 
Fed.  87,  9  C.  C.  A.  376;  Chase  v. 
Erhardt,  198  Fed.  305;  Collins  v.  Stott, 
76  Fed.  613. 

91.  Martin's  Admr.  v.  Baltimore  & 
O.  E.  Co.,  151  U.  S.  673,  14  Sup.  Ct. 
533,  38  L.  ed.  311;  French  v.  Hay, 
22   Wall.    (U.   S.)    238,   22  L.   ed.   854. 

92.  Martin's  Admr.  v.  Baltimore  & 
O.  E.  Co.,  151  U.  S.  673,  14  Sup.  Ct. 
533,  38  L.  ed.  311;  French  v.  Hay,  22 
Wall.  (U.  S.)  238,  22  L.  ed.  854. 

93.  See  Judicial  Code,  §29. 

[a]  The  legislative  purpose  in  chang- 
ing the  time  within  which  the  re- 
moval was  to  be  made  was  to  require 
the  suitor  to  make  his  election  of  the 
forum  in  which  the  case  was  to  b6 
tried  before  he  submitted  himself  to 
the  jurisdiction  of  the  state  court. 
Pilgrim  v.  Aetna  L.  Ins.  Co.,  234  Fed. 
958. 

[b]  For  cases  arising  under  pre- 
vious statutes,  see  the  following:  tr.  S. 
Phoenix  Mut.  L.  Ins.  Co.  v.  Walrath, 
117  U.  S.  365,  6  Sup.  Ct.  768,  29 
L.  ed.  924;  Edrington  v.  Jefferson,  111 
U.  S.  770,  4  Sup.  Ct.  683,  28  L.  ed. 
594.  la. — Chicago,  B.  &  Q.  R.  Co.  v. 
Welch,  44  Iowa  665;  Barber  v.  St. 
Louis,   K.   C.   &   N.   Ey.   Co.,   43   Iowa 

,223,   22   Am.   Eep.   243.     Wis.— Akerly 
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of  citizenship,  or  because  the  cause  arose  under  the  constitution,  or 
laws  of  the  United  States  must  be  filed  at  or  before  the  time  when 
the  defendant  i&  required  to  answer  or  plead,  by  the  laws  of  the 
state  or  rule  of  the  state  court,  to  the  declaration  or  complaint.'* 
The  statute  makes  no  distinction  between  the  various  kinds  of 
answers  or  pleas,*^  except  perhaps  as  to  pleas  or  answers  which  op- 
pose or  answer  the  declaration  or  complaint,  and  such  as  are  to  the 


V.  Vilas,  24  Wis.  165,  1  Am.  liep. 
166. 

94.  V.  S. — Cain  v.  Commercial  Pub. 
Co.,  232  U.  S.  124,  34  Sup. .  Ct.  284, 
58  L.  ed.  534;  Coehran  v.  Montgomery, 
199  TJ.  S.  260,  26  Sup.  Ct.  58,  50  L. 
ed.  182;  Eemington  v.  Central  P.  E. 
Co.,  198  U.  S.  95,  25  Sup,  Ct.  577, 
49  L.  ed.  959;  Madison ville  T.  Co.  v. 
St.  Bernaird  M.  Co.,  196  V.  S.  239, 
25  Sup.  Ct.  251,  49  L.  ed.  462;  Mar- 
tin's Admr,  v.  Baltimore  &  O.  E.  Co., 
151   U.    S.    673,   686,   14   Sup.    Ct.   533, 

38  L.  ed.  311;  Kansas  City,  Ft.  S. 
&  M.  E.  Co.  V.  Daughtry,  138  U.  S. 
298,  303,  11  Sup.  Ct.  306,  308,  34  L. 
ed,  963;  In  re  Seattle,  237  Fed.  100 
(condemnation  proceeding);  Adams  v. 
Puget  Sound  Tr.,  L.  &  P.  Co.,  207 
Fed.  205.  Ala. — Supreme  Lodge  of 
World,  L.  0.  of  Moose  v.  Gustin,  80 
So.  84.  la. — Wilson  v.  Big  Joe  Block 
Coal  Co.,  135  Iowa  531,  113  N.  W, 
348,  14  Ann.  Cas.  266. 

See  the  title   "Time  To  Plead." 

[a]  As  They  Exist  When  Service 
of  Summons  Is  Made. — Austin  v.  Gagan, 

39  Fed.   626,   5  L.   E.   A.   476. 

[b]  The  statute  means  at  any  time 
before  the  defendant  is  required  to 
answer  by  the  laws  of  the  state,  when 
the  time  is  specially  regulated  by  the 
statutes,  and  by  the  general  rules  of 
practice  governing  the  matter  adopted 
by  the  courts,  when  the  matter  is  thus 
regulated,  instead  of  by  specific  stat- 
utes of  the  state.  Adams  v.  Puget 
Sound  Traction,  Light  &  Power  Co., 
207  Fed.  205,  208;  Austin  v.  Gagan, 
39  Fed.  626,  5  L.  E.  A.  476. 

[e]  The  time  for  the  filing  of  a 
petition  for  removal  as  governed  by 
the  particular  state  statutes  will  be 
found  in  the  following  oases:  Cal. 
Case  V.  OIney,  106  Fed.  433.  Conn. 
Head  v.  Selleok,  110  Fed.  786.  Ga. 
Southern  Pacific  Co.  v.  Stewart,  88  Ga. 
13,  13  S.  E.  824.  m.— Orzolek  v. 
Schenck,  185  111.  App.  169.  Ind. 
Pennsylvania  Co.  v.  Leeman,  160  Ind. 
16,  66  N.  B.  48;  Amsden  v.  Norwich 
N,  F,  Ins.  Co.,  44  Fed.  515;  McKeen 


V.  Ives,  35  Fed.  801.  Kan. — Burnham 
V.  First  Nat.  Bank,  53  Fed.  163,  3 
0.  C.  A.  486.  Ky.— Fearon  L.  &  V. 
Co.  V.  Lawson,  166  Ky.  123,  178  S.  W. 
1121;  Lilienthal  v.  Carpenter,  B.  &  Co., 
148  Ky.  50,  146  S.  W.  2.  Mass.— hul- 
livan  V.  Lloyd,  213  Fed.  275;  Frink 
V.  Blackinton  Co.,  80  Fed.  306.  Mo. 
Kelly  V.  Chicago  &  A.  E.  Co.,  122  Fed. 
286.  N".  H. — Mt.  Washington  E.  Co. 
V.  Coe,  50  Fed.  637.  N.  Y.— Quilhot 
V.  Hamer,  158  Fed.  188;  Groton  Bridge 
&  Mfg.  Co.  V.  American  Bridge-  Co., 
137  Fed.  284.  N.  D. — Minneapolis,  St. 
P.  &  S.  S.  M.  Ey.  Co.  V.  Nestor,  50 
Fed.  1.  Pa. — ^Muir  v.  Preferred  Ace. 
Ins.  Co.,  203  Pa.  338,  53  Atl.  158; 
First  Nat.  Bank  of  Garrett  v.  Apple- 
yard  &  Co.,  138  Fed.  939.  S.  C. 
Tenney  v.  Americans  Pipe  Mfg.  Co.,  96 
Fed.  919.  Tenn. — Lewis  v.  Cincinnati, 
N.  0.  &  T.  P.  Ey.  Co.,  192  Fed.  654; 
Turner  v.  Illinois  Cent.  E.  Co.,  55  Fed. 
689.  Vt. — Sowles  v.  Witters,  43  Fed. 
700.  Wash. — Hidden  v.  Washington- 
Oregon  Corp.,  217  Fed.  303. 

[d]  It  is  within  the  time  he  is  re- 
quired to  file  his  original  plea  or  an- 
swer, and  not  his  amended  plea  or 
answer  that  the  petition  must  be  filed. 
Doyle  V.  Beaupre,  39  Fed.  289;  Woolf 
V.  Chisolm,  30  Fed.  881. 

[e]  Sunday,  where  the  last  day  for 
filing  the  answer  or  plea,  is  excluded 
in  computing  the  time  for  filing  the 
petition  for  removal.  Hidden  v.  Wash- 
ington-Oregon Corp.,  217  Fed.  303.  See 
the  title   "Time  To  Plead." 

[f]  Consent  After  Verdict.  —  Con- 
sent to  removal  of  a  removable  cause 
after  verdict  is  ineffective.  Johnson 
V.  Butte   A.   S.   C.   Co.,   213   Fed.   910. 

95.  Martin's  Admr.  v.  Baltimore  & 
O.  E.  Co.,  151  tr.  S.  673,  14  Sup.  Ct. 
533,  38.  L.  ed.  311;  Wilson  v.  Winches- 
ter &  P.  E.  Co.,  82  Fed.  15. 

[a]  Affidavits  of  defense  are  em- 
braced. A.  Overholt  &  Co.  v,  German- 
American  Ins.  Co.,  155  Fed.  488;  Muir 
V.  Preferred  Ace.  Ins.  Co.,  203  Pa. 
338,  53  Atl.  158. 

[b]  A  motion  made  by  the  defend- 
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writ  before  the  filing  of  the  declaration.'*  And,  it  has  been  held, 
that  the  application  to  remove  must  be  made  when  defenses  of  any 
kind,  dilatory  or  in  bar,  are  due;°^  so  that  if,  under  the  state  prac- 
tice, a  petition  to  remove  is  filed  within  the  time  to  plead  to  the 
merits,  but  after  the  expiration  of  the  time  in  which  to  plead  to 
jurisdiction  or  in  abatement,  it  comes  too  late.''  A  defendant  does 
not  lose  his  right  of  removal,  unless,  after  due  and  proper  service 
of  process,  he  delays  to  file  his  petition  until  after  the  time  for 
pleading  as  fixed  by  the  state  law,  has  passed,''  nor  probably  unless, 
after  a  full  and  unrestricted  appearance,  in  the  first  instance,  in  the 
state  court,  without  due  service  of  process,  he  delays  petitioning  for 
a  removal  beyond  a  time  equivalent  to  that  allowed  by  law  for  an- 
swering.^ The  petition  is  filed  too  late  where  filed  after  the  time 
for  filing  a  demurrer,^  or  after  the  time  allowed  by  statute  for  the 


ant  for  the  dissolution  of  the  injunc- 
tion is  not  the  sort  of  a  plea  or  an- 
swer contemplated  by  the  provisions 
of  the  act.  Garrard  v.  Silver  Peak 
Mines,  76  Fed.  1, 

96.  Wilson  v.  Winchester  &-  P.  R. 
Co.,  82  Fed.  15. 

[a]  The  words  "declaration"  and 
"complaint"  in  the  act  were  used  in 
a  legal  sense,  and  not  as  synonymous 
with  the  word  ' '  writ "  or  "  summons. ' ' 
Consequently  the  time  in  which  to  plead 
to  the  writ  before  declaration  filed 
does  not  limit  the  time  to  remove. 
Wilson  V.  Winchester  &  P.  E.  Co.,  82 
Fed.  15,  disapproving  Martin's  Admr. 
V.  Baltimore  &  O.  E.  Co.,  151  U.  S. 
673,  14  Sup.  Ct.  533,  38  K  ed.  311, 
holding  the  expressions  therein  are 
dictum. 

97.  Martin's  Admr.  v.  Baltimore  & 
O.  E.  Co.,  151  TJ.  S.  673,  686,  14  Sup. 
Ct.  533,  38  L.  ed.  311;  Wayt  v,  Stand- 
ard Nitrogen  Co.,  189  Fed.  231;  Heller 
V.  Ilwaoo  M.  &  L.  Co.,  178  Fed.  Ill; 
First  Littleton  B.  Corp.  v.  Connecticut 
E.  L.   Co.,  71  Fed.   225. 

[a]  This  provision  has  been  con- 
strued as  requiring  the  filing  of  the 
petition  as  soon  as  the  defendant  is 
required  to  make  any  defense  what- 
ever in  the  court.  Powers  v.  Ches- 
apeake &  O.  E.  Co.,  169  XT.  S.  92,  18 
Sup.  Ct.  264,  42  L.  ed.  673;  Goldey 
«.  Morning  News,  156  TJ.  S.  518,  15 
Sup.  Ct.  559,  39  L.  ed.  517;  Martin's 
Admr.  v.  Baltimore  &  O.  R.  Co.,  151 
U.  8.  673,  687,  14  Sup.  Ct.  533,  38 
L.  ed.  311;  Garrard  v.  Silver  Peak 
Mines,  76  Fed.  1. 

98.  Martin's  Admr.  v.  Baltimore  & 
O.  R.  Co.,  151  TT.  S.  673,  14  Sup.  Ct. 
533,  38  L.  ed.  311.    But  see  Wilson  v. 
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Winchester  &  P.  E.  Co.,  82  Fed.  15, 
18,  refusing  to  follow  this  decision  on 
the  ground  it  is  obiter,  and  holding  it 
was  not  the  intention  of  congress  to 
require  that  the  petition  for  removal 
should  be  filed  in  the  state  courts  until 
the  defendant  was  required  to  make 
defense  upon  the  merits  of  the  case, 
and  not  when  he  might  avail  himself 
of  a  purely  technical  defense,  such  as 
a  plea  in  abatement.  See  Wilcox  & 
Gibbs  Guano  Co.  v.  Phoenix  Ins.  Co., 
60  Fed.  929. 

99.  Donahue  v.  Calumet  Fire-Clay 
Co.,  94  Fed.  23,  27. 

[a]  If  the  service  was  void,  the 
time  within  which  the  petition  to  re- 
move must  be  filed  -does  not  begin  to 
run  from  such  service.  Tortat  v.  Har- 
din Min.  &  Mfg.  Co.,  Ill  Fed.  426. 

[b]  After  Judgment.  —  Defendant 
may  appear  for  the  purpose  of  filing 
petition  to  remove  where  the  service 
is  void,  even  after  judgment  has  been 
rendered  against  him  by  default.  Tor- 
tat V.  Hardin  Min.  &  Mfg.  Co.,  Ill 
Fed.  426. 

1.  Donahue  v,  Calumet  Fire-Clay 
Co.,  94  Fed.  23,  27. 

[a]  A  voluntary  appearance  being 
equivalent  to  personal  service,  a  de- 
fendant, who  though  not  served,  files 
a  demurrer,  cannot  petition  for  a  re- 
moval after  the  expiration  of  the  time 
to  answer  had  he  been  served  with 
process  when  he  filed  his  demurrer. 
Case  V.  Olney,  106  Fed.  433. 

2.  Martin 's  Admr.  v.  Baltimore  &  0. 
E.  Co.,  151  V.  8.  673,  14  Sup.  Ct.  533, 
38  L.  ed.  311;  Fisk  v.  Henarie,  142 
U.  S.  459,  18  Sup.  Ct.  207,  35  L.  ed. 
1080;  Rosenthal  v.  Coates,  148  TJ.  S; 
142,  13  Sup.   Ct.   576,  37  L.  ed.  399; 
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filing  of  answers  to  complaints,^  and  the  time  to  file  the  petition  is 
not  extended  by  a  failure  to  enter  a  default.*  Nor  is  the  time  ex- 
tended by  the  filing  of  an  amended  complaint  after  the  expiration 
of  the  time  the  defendant  is  required  to  answer  the  original  com- 
plaint," unless  the  amended  complaint  sets  up  a  new  cause  of  action.* 
The  filing  of  a  plea  before  the  expiration  of  the  time  limit  therefor 
under  the  state  practice,  does  not  shorten  the  time  for  removal/  It  is 
permissible  to  file  an  answer  and  a  petition  for  removal  simul- 
taneously.^ 

2.  Extending  Time  by  Extension  of  Time  To  Plead.  —  There  is 
a  great  diversity  of  opinion  as  to  whether  a  stipulation  or  order  ex- 
tending the  time  to  plead  enlarges  the  time  for  removal  proceedings, 
some  courts  holding  that  the  time  is  extended,'  and  some  holding  that 


Laidly  v.  Huntington,  121  TJ.  S.  179, 
7  Sup.  Ct.  855,  30  L.  ed.  883;  Lantz 
V.  Fretts,  173  Fed.  1007;  Winkler  v. 
Chicago  &  E.  I.  E.  Co.,  108  Fed.  305; 
Case  V.  Olney,  106  Fed.  433;  Maher 
V.  Tower  Hotel  Co.,  94  Fed.  225;  Mc- 
Donald V.  Hope  Min.  Co.,  48  Fed.  593. 
[a]  A  petition  is  filed  too  late  after 
the  case  had  been  heard  on  a  demurrer 
to  the  bill  and  the  demurrer  sustained. 
Alley  V.  Nott,  111  U.  S.  472,  ,i  Sup. 
Ct.  495,  28  L.  ed.  491;  Laidly  v. 
Huntington,  121  TJ.  S.  179,  7  Sup.  Ct. 
855,  30  L.  ed.  883. 

3.  IT.  S.— 1»  re  Seattle,  237  Fed. 
100.  Ark.— Midland  Valley  E.  Co.  v. 
Hoffman  Coal  Co.,  91  Ark.  180,  120 
S.  W.  380;  Kansas  City  So.  Ey.  Co. 
V.  McGinty,  76  Ark.  356,  88  S.  W. 
1001.  Pa. — Muir  V.  Preferred  Aee.  Ins. 
Co.,  203  Pa.  338,  53  Atl.  158. 

4.  U.  S.— Kansas  City,  Ft.  S.  &  M. 
E.  Co.  V.  Daughtry,  138  U.  S.  298,  11 
Sup.  Ct.  306,  34  L.  ed.  963  (afflrming 
88  Tenn.  721,  13  S.  W.  698);  Adams 
V.  Puget  Sound  Tr.,  L.  &  P.  Co.,  207 
Fed.  205;  Wayt  v.  Standard  N.  Co., 
189  Fed.  231;  Lockhart  v.  Memphis  & 
L.  E.  Co.,  38  Fed.  274;  Kaitel  v.  Wylie, 
38  Fed.  865;  Tennessee  Coal,  L.  &  T. 
Co.  V.  Waller,  37  Fed.  545.  111.— South 
Park  Comrs.  v.  Ayer,  237  111.  211,  86 
N.  E.  704.  N.  0. — Higson  v.  North 
Eiver  Ins.  Co.,  153  N.  C.  35,  68  S.  E. 
920. 

5.  XJ.  S. — Painter  v.  New  Eiver  M. 
Co.,  98  Fed.  544;  Gregory  v.  Boston 
Safe-Deposit  &  T.  Co.,  88  Fed.  3.  Okla. 
Independent  Cotton  Oil  Co.  v.  Beacham, 
31  Okla.  384,  120  Pac.  969.  Tex.— Hous- 
ton &  T.  C.  E.  Co.  V.  State  (Tex. 
Civ.  App.),  39  S.  W.  390,  afflrmed,  95 
Tex.  507,  68  S.  "W.  777.     Wis.— Beyer 


V.  Soper  L.  Co.,  76  Wis.  145,  44  N.  W. 
750,  833. 

6.  Mecke  v.  Valleytown  M.  Co.,  89 
Fed.  209;  Mattoon  v.  Eeynolds,  62  Fed. 
417;  Evans  v.  Dillingham,  43  Fed. 
177. 

7.  Champlain  Const.  Co.  v.  O'Brien, 
104  Fed.  930;  Duncan  v.  Associated 
Press,  81  Fed.  417;  Conner  v.  Skagit 
C.  C.  Co.,  45  Fed.  802;  Gavin  v. 
Vance,  33  Fed.  84;  Fearon  L.  &-  V. 
Co.  V.  Lawson,  166  Ky.  123,  178  S.  W. 
1121.  Contra,  Howard  v.  Southern  Ey. 
Co.,  122  N.  C.  944,  29  S.  E.  778. 

8.  Brisendeu  v.  Chamberlain,  53  Fed. 
307. 

9.  V.  S.— Citizens'  Trust  &  Sav. 
Bank  v.  Hobbs,  253  Fed.  479;  Higson 
V.  No.  Eiver  Ins.  Co..  184  Fed.  165; 
Tevis  V.  Palatine  Ins,  Co.,  149  Fed. 
560;  Daneel  v.  Goodyear  S.  M.  Co.,  106 
Fed.  551;  Lord  v.  Lehigh  Val.  E.  Co., 
104  Fed.  929;  Wilcox  &  Gibbs  Guano 
Co.  V.  Phoenix  Ins.  Co.,  60  Fed.  929, 
special  order.  N".  0. — Hyder  v.  South- 
ern E.  Co.,  167  N.  C.  584,  83  S.  E. 
689.  Wis. — Beyer  v.  Soper  Lumber  Co., 
76   Wis.  145,  44  N.  W.  750,  833. 

[a]  Stipulation  Extends  Time  To 
Bemove. — Citizens'  Trust  &  Sav.  Bank 
V.  Hobbs,  253  Fed.  479;  Hinmau  v. 
Barrett,  244  Fed.  621;  Hansford  v. 
Stone-Ordean-We]li*tf3o.,  201  Fed.  185; 
Tevis  V.  Palatine  Ins.  Co.,  149  Fed. 
500;  Sanderlin  v.  Peoples  Bank,  140 
Fed.  191;  Groton  Bridge  &  Mfg.  Co. 
V.  American  Bridge  Co.,  137  Fed.  284; 
Chiatovich  v.  Hanchett,  78  Fed.  193; 
Allmark  v.  Blatt  S.  Co.,   76  Fed.  614. 

fb]  An  order  of  court  extending 
time  to  plead  extends  time  for  removal. 
Avent  V.  Deep  Eiver  Lumber  Co.,  174 
Fed.  298;  Lord  i>.  Lehigh  Valley  E.  E. 
Co.,   104  Fed.   929;    Sehipper   v.   Con- 
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it  is  not."  And  it  has  been  held  that  after  the  time  has  passed  for 
the  removal  of  a  cause,  the  state  court  cannot,  by  agreement,  con- 
sider a  petition  for  removal  as  having  been  filed  in  proper  time  to 
give  the  federal  court  jurisdiction." 

C.  Before  Teial.  —  Applications  for  removal  upon  the  ground 
of  prejudice  or  local  influence  are  required  to  be  filed  at  any  time 
before  the  trial.^^  The  words  "before  the  trial"  mean  at  the  first 
trial  thereof  and  not  the  final  or  some  subsequent  trial."     The  ap- 


sumer  Cordage  Co.,  72  Fed.  803;  Wilcox 
&  Gibbs  Guano  Co.  v.  Phoenix  Ins. 
Co.,  60  Fed.  929;  Eoycroft  v.  Green, 
49  Ted.  177. 

10,  TJ.  S. — ^Pilgrim  v.  Aetna  L.  Ins. 
Co;,  234  Fed.  958;  Williams  v.  Wilson 
F.  Co.,  222  Fed.  467;  Wayt  v.  Stand- 
ard N.  Co.,  189  Fed.  231;  First  Nat. 
Bant  of  Garrett  v.  Appleyard  &  Co., 
138  Fed.  939;  Fox  v.  Southern  Ey.  Co., 
80  Fed.  945;  Brigham  v.  G.  C.  Thomp- 
son Lumber  Co.,  55  Fed.  881;  Spangler 
V.  Atchison,  T.  &  8.  F.  E.  Co.,  42  Fed. 
305.  Ark. — Midland  Valley  E.  Co.  v. 
Hoffpian  Coal  Co.,  91  Ark.  180,  120  S. 
W.  380.  la. — Markey  v.  Chicago,  M. 
&  St.  P.  E.  Co.,  171  Iowa  255,  153 
N.  W.  1053. 

[a]  Stipulation  Does  Not  Extend 
Time  To  Eemove. — U.  S. — Powers  v, 
Chesapeake  &  O.  E.  Co.,  169  IT.  S.  92, 
18  Sup.  Ct.  264,  42  L.  ed.  673:  Wil- 
liams i>.  Wilson  F.  Co.,  222  Fed.  467; 
Avent  V.  Deep  Eiver  Lumb.  Co.,  174 
Fed.  298;  First  Nat.  Bank  v.  Apple- 
yard  &  Co.,  138  Fed.  939;  Fox  t. 
Southern  Ey.  Co.,  80  Fed.  945;  Schip- 
per  V.  Consumer  Cordage  Co.,  72  Fed. 
8U3;  Euby  Canyon  G.  M.  Co.  v. 
Hunter,  60  Fed.  305;  Eycroft  v.  Green, 
49  Fed.  177;  Austin  v.  Gagan,  39  Fed. 
626,  5  L.  E.  A.  476.  la.— Markey  v. 
Chicago,  M.  &  St.  P.  E.  Co.,  171  Iowa 
255,  153  N.  W.  1053;  Wilson  v.  Big 
Joe  Block  Coal  Co.,  135  Iowa  531,  113 
N.  W.  348,  14  Ann.  Cas.  266.  N.  0. 
Howard  v.  Southern  Ey.  Co.,  .122  N.  C. 
944,  29  S.  B.  778;  Mecke  v.  Valley- 
town  M.  Co.,  122f.!ir.  0.  790,  29  S.  E. 
781.  • 

[b]  A  stipulation  purporting  only 
to  extend  the  time  to  plead  does  not 
extend  the  time  for  removal.  If  the 
defendant  desires  further  time  to  re- 
move, the  consent  of  the  plaintiff 
should  be  expressed  in  the  stipulation. 
William's  V.  Wilson  Fruit  Co.,  222  Fed. 
467,  470. 

[c]  An  order  of  court  extending 
time    to    (1)    plead    does    not    extend 
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time  to  remove.     Pullman  P.  Car  Co. 

V.  Speck,  113  U.  S.  84,  5  Sup.  Ct. 
i  374,  28  L.  ed.  925;  Gregory  v.  Hartley, 
1113  U.  S.  742,  5  Sup.  Ct.  743,  28  l! 
I  ed.   1150;    Williams   v.  Wilson   F.   Co., 

222  Fed.  467;  Adams  v.  Puget  iSouud 
I  Traction,  Light  &  Power  Co.,  207  Fed. 

■  205  (the  court  has  no  discretionary 
I  power    to    enlarge    the    time) ;    Wilcox 

&  Gibbs  Guano  Co.  v.  Phoenix  Ins. 
,  Co.;  60  Fed.  929;  Austin  v.  Gagan,  39 
Fed.  626,  5  L.  E.  A.  476;  Hurd  v.  Gere, 
38  Fed,  537.  (2)  Without  the  conseng 
of  the  plaintiff,  the  court  cannot  by 
order  enlarge  the  time  to  file  a  peti- 
tion for  removal.  Williams  v.  Wilson 
Fruit  Co.,  222  Fed.  467,  470. 

[d]  Judicial  Notice.  —  A  rule  of 
practice  adopted  by  a  state  circuit 
court  extending  the  time  for  filing  a 
declaration  or  plea,  if  it  were  effective 
to  extend  the  time  in  which  to  ap- 
ply for  removal,  is  no  part  of  the  rec- 
ord, and  the  appellate  court  cannot 
judicially  know  such  a  rule.  Yarnell 
V.  Fellton,  104  Fed.  161. 

[e]  The  securing  of  an  ex  parte 
order  in  the  state  court  extending  thb 

I  time  to  plead,  after  the  time  had  ex- 

■  pired,    does    not    extend   the    time   for 
removal.     Hurd  v.  Gere,  38  Fed.  537. 

11.  Bryan  v.  Ponder,  23  Ga.  482. 

12.  U.  S.— Judicial  Code,  §28;  Coch- 
ran V.  Montgomery,  199  XJ.  S.  260,  26 

I  Sup.  Ct.  58,  50  L.  ed.  182;  Eemington 
\v.  Central  P.  E.  Co.,  198  U.  S.  95,  25 

Sup.  Ct.  577,  49  L.  ed.'959;  Pisk  v. 
'  Heuarie,    142   IJ.    S.    459,    12    Sup.    Ct. 

207,  35  L.  ed.  1080;  Delaware  Co. 
j  Comrs.  V.  Diebold  S.  &  L.  Co.,  133 
lU.  S.  473,  10  Sup.  Ct.  399,  33  L.  ed. 
I  674;  Baltimore  &  O.  E.  Co.  v.  Bates, 
jll9  IT.  S.  464,  7  Sup.  Ct.  285,  30  L. 
I  ed.  436;  Hess  v.  Eeynolds,  113  U.  S. 
'  73,  5  Sup.  Ct.  377,  28  L.  ed.  927. 

13.  McDonnell  v.  Jordan,  178  tJ.  S. 
229,  20  Sup.  Ct.  886,  44  L.  ed.  1048; 
Fisk  V.  Henarie,  142  IT.  S.  459,  12 
Sup.  Ct.  207,  35  L.  ed.  1080;  Detroit 
V.  Detroit  C.  R.  Co.,  54  Fed,  1. 
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plication  is  too  late  after  entry  upon  the  trial,**  or  after  a  mistrial 
in  the  lower  court,"  or  after  the  rendition  of  judgment,**  even 
though  a  new  trial  be  granted.*'  But  a  reference  merely  for  a  re- 
port which  may  be  approved  or  rejected  by  the  court,  and  subject  to 
a  right  of  appeal  to  a  court  in  which  a  trial  by  jury  could  be  had,*' 
or'  a  reference  to  arbitrators  under  a  compulsory  arbitration  law,*' 
or  the  appointment  of  a  receiver,^"  or  the  filing  of  an  answer,^*  are 
not  trials  within  such  provision. 

D.  Before  Trial  or  Pinal  Hearing.  —  Suits  may  be  removed  upon 
the  ground  that  the  case  arises  under  the  revenue  laws  of  the  United 
States,  at  any  time  before  the  trial  or  final  hearing  thereof.^^ 

E.  Where  Cause  Becomes  Removable  After  Expiration  of  Time 
FOR  Removal.  —  The  limitation  of  time  in  the  removal  statute  does 
not  operate  to  prevent  a  removal,  where  the  cause  does  not  become 
a  removable  one  until  after  that  time  has  expired.^^     The  right  to 


[a]  After  a  case  has  been  heard 
three  times  in  the  state  court  and  on 
appeal  in  the  supreme  court  of  the 
state,  the  application  comes  too  late, 
risk  V.  Henarie,  142  U.  S.  459,  12  Sup. 
Ct.  207,  35  L.  ed.  1080. 

14.  U.  S.— Eemoval  Cases,  100  TJ.  S. 
457,  473,  25  L.  ed.  593;  Davis  v.  Chi- 
cago &  N.  W.  E.  Co.,  46  Fed.  307.  la. 
Delaware  E.  Const.  Co.  v.  Davenport 
&  St.  P.  E.  Co.,  46  Iowa  406.  Md. 
Adams  Express  Co.  v.  Trego,  35  Md. 
47. 

[a]  To  bar  the  right  of  remoral 
it  must  appear  that  the  trial  had  actual- 
ly heguu  and  was  in  progress  in  the 
orderly  course  of  proceeding  when  the 
application  was  made.  Eemoval  Cases, 
100  U.  S.  457,  25  L.  ed.  593. 

[b]  After  the  jury  has  been  called 
to  try  the  cause,  though  it  is  not 
sworn.  St.  Anthony  T.  W.-P.  Co.  v. 
King  Wrought  Iron  B.  Co.,  23  Minn. 
186,  23  Am.  Eep.  682;  Anglo-American 
P.  Co.  V.  Evans,  34  Neb.  44,  51  N.  W. 
310. 

[a]  After  Overruling  a  Continuance. 
Fleming  v.  Fire  Assn.  of  Phila.,  76  Ga. 
678. 

[d]  After  the  reference  of  the 
cause  to  a  master  with  authority  to 
find  the  facts  and  conclusions  of  law. 
Neale  v.  Foster,  12  Sawy.  424,  31  Fed. 
53. 

[e]  After  Hearing  Upon  a  Default. 
MeCallon  v.  Waterman,  1  Flip.  651,  15 
Fed.  Cas.  No.  8,675. 

[f]  But  no  mere  attempt  of  one 
party  to  get  himself  on  the  record 
as  Iiavine  beffun  the  trial  will  be 
endugh.  Eemoval  Cases,  100  IT.  S.  457, 
473,  25  L.  ed.  593. 


15.  McDonnell  v.  Jordan,  178  U.  S. 
229,  20  Sup.  Ct.  886,  44  L.  ed.  1048; 
Farmers'  &  M.  Nat.  Bank  v.  Schuster; 
86  Fed.  161,  29  C.  C.  A.  649;  Davis 
V.  Chicago  &  N.  W.  E.  Co.,  46  Fed. 
307. 

16.  Pashnacht  v.  Frank,  23  Wall. 
(U.  S.)  416,  23  L.  ed.  81. 

17.  Fisk  V.  Henarie,  142  U.  S.  459, 
12  Sup.  Ct.  207,  35  L.  ed.  1080,  re- 
versing 35  Fed.  230;  Jones  v.  Foster, 
61  Wis.  25,  20  N.  W.  785;  Akerly  v. 
Vilas,  24  Wis.  165,  1  Am.  Eep.  166. 

18.  Hess  V.  Eeynolds,  113  TJ.  S.  73, 
5  Sup.  Ct.  377,  28  L.  ed.  927. 

19.  Thorne  v.  Towanda  T.  Co.,  15 
Fed.  289. 

20.  Franklin  v.  Wolf,  78  Ga.  446,  3 
S.  E.  696. 

21.  Durkee  v.  Dlinois  Cent.  E.  Co., 
81  Fed.  1. 

22.  Judicial  Code,  §33;  Virginia  v. 
Paul,  148  U.  S.  107,  13  Sup.  Ct.  536, 
37  L.  ed..  386. 

[a]  In  a  case  which  had  once  been 
tried  in  the  state  court,  but  in  which 
the  judgment  had  been  reversed  on 
appeal,  and  the  cause  remanded  for  a 
new  trial,  the  removal  might  still  be 
had,  as  the  former  trial  and  mistrial 
would  not  be  deemed  the  final  hearing. 
Brayley  v.  Hedges,  53  Iowa  582,  5 
N.  W.  748. 

23.  TJ.  S. — Powers  v.  Chesapeake  & 
O.  E.  Co.,  169  U.  S.  92,  18  Sup.  Ct. 
264,  42  L.  ed.  673;  Key  v.  West  Ken- 
tucky Coal  Co.,  237  Fed.  258;  Eoberts 
V.  Chicago,  B.  &  Q.  E.  Co.,  168  Fed. 
316;  Speckart  v.  German  Nat.  Bank, 
85  Fed.  12. 

fa]  The  reasonable  construction  of 
the  removal  statute,  and  the  only  one 
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remove  in  such  a  ease  must  be  asserted  as  soon  as  the  cause,  not  there- 
tofore removable,  assumes  a  removable  shape,^*  or  at  least  within  a 
reasonable  time  thereafter.^^ 

P.  Where  New  Parties  Are  Brought  In.  —  That  the  time  for 
removal  has  lapsed  as  to  the  original  defendants  does  not  preclude 
removal  by  defendants  subsequently  made  defendants  by  amend- 
ment ;^°  although  a  party  substituted  by  amendment  is  precluded  by 
the  lapse   of  time  as  to   the   party  for  which  he  is  substituted.^' 

VII.  PROCEDURE  ON  REMOVAL.  — A.  In  General.  — The 
laws  of  the  United  States  not  only  give  the  right  of  removal,  but 
prescribe  the  procedure  under  which  the  right  must  be  pursued,^*  and 
the  statutes  must  be  strictly  foUowed.^^     Neither  the  "Conformity 


■which  will  prevent  the  right  of  re- 
moval, to  which  the  statute  declares 
the  party  to  be  entitled,  from  being 
defeated  by  circumstances  wholly  be- 
yond his  control,  is  to  hold  that  the 
incidental  provision  as  to  the  time 
must,  when  necessary  to  carry  out  the 
purpose  of  the  statute,  yield  to  the 
principal  enactment  as  to  the  right, 
and  to  consider  the  statute  as,  in  in- 
tention and  effect,  permitting  and  re- 
quiring the  defendant  to  file  a  petition 
for  removal  as  soon  as  the  action  as- 
sumes the  shape  of  a  removable  case 
in  the  court  in  which  it  was  brought. 
Powers  V.  Chesapeake  &  O.  E.  Co.,  169 
U.  S.  92,  18  Sup.  Ct.  264,  42  L.  ed. 
673;  Speckart  v.  German  Nat.  Bank, 
85  Fed.  12,  15. 

[b]  The  Eight  To  Remove  After  an 
Amendment  Creates  a  Bemovable  Suit^ 
Bests  TTpon  Estoppel. — The  conduct  of 
plaintiff  prevents  his  insistence  upon 
the  time  rule  which  would  apply  if 
such  a  suit  had  been  created  by  the 
original  petition.  Markey  v.  Chicago, 
M.  &  St.  P.  By.  Co.,  171  Iowa  255, 
153  N.  W.  1053,  1057. 

24.  U.  S. — Powers  v.  Chesapeake  & 
O.  E.  Co.,  169  TJ.  S.  92,  18  Sup.  Ct. 
264,  42  L.  ed.  673.  Ark.— Aetna  In- 
demnity Co.  V.  Little  Rock,  89  Ark. 
95,  115  S.  W.  960.  la.— Markey  v. 
Chicago,  M.  &  St.  E.  Co.,  171  Iowa 
255,  153   N.  W.  1053,  1056. 

[a]  A  petition  filed  as  soon  as  the 
petitioner  learns  of  the  filing  without 
notice  of  additional  pleadings  in  the 
state  court  showing  a  removable  con- 
troversy. Fritzlen  v.  Boatmen's  Bank, 
212  U.  S.  364,  29  Sup.  Ct.  366,  53 
L.  ed.  551. 

25.  Powers  v.  Chesapeake  &  O.  R. 
Co.,  169  U.  S.  9^,  101,  18  Sup.  Ct. 
264,  42  L.  ed.   673;  Bailey  v.  Mosher, 
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95  Fed.  223;  Speckart  v.  German  Nat. 
Bank,  85  Fed.  12;  Guarantee  Co.  of 
North  Dakota  v.  Hanway,  104  Fed. 
369,  373,  44  C.  C.  A.  312.  See  Markey 
V.  Chicago.  M.  &  St.  P.  R.  Co.,  171  Iowa 
255,  153  N.  W.  1053,  thirteen  days. 

[a]  Promptly,  the  petition  must  be 
filed.  Key  v.  West  Kentucky  C.  Co., 
237  Fed.  258;  Enders  v.  Lake  Erie  & 
W.  E.  Co.,  101  Fed.  202;  Markey  v. 
Chicago,  M.  &  St.  P.  E.  Co.,  171  Iowa 
255,  153  N.  W.  1053,  1056. 

[b]  Laches. — The  mere  fact  of  not 
filing  a  petition  for  removal  until  after 
trial  in  the  state  court  is  begun  would 
not  necessarily  establish  laches.  Mar- 
key V.  Chicago,  M.  &  St.  P.  E.  Co.,  171 
Iowa  255,  153  N.  W.  1053,  1057. 

26.  Eobert  v.  Pineland  Club,  139 
Fed.  1001;  Toutsey  v.  Hoffman,  108 
Fed.  693;  Green  v.  Valley,  101  Fed. 
882. 

27.  Jefferson  v.  Driver,  117  TJ.  S. 
272,  6  Sup.  Ct.  729,  29  L.  ed.  897; 
Cable  V.  Ellis,  110  TJ.  S.  389,  4  Sup. 
Ct.  85,  28  L.  ed.  186;  Burnham  v.  First 
Nat.  Bank,  53  Fed.  163,  3  C.  C.  A. 
486. 

28.  See  the  statute,  and  Goldey  v. 
Morning  News,  156  U.  S.  518,  15  Sup. 
Ct.  559,  39  L.  ed.  517;  Berry  v.  Mobile, 
etc.  E.  Co.,  228  Fed.  395;  Miller  v. 
Soule,  221  Fed.  493,  495. 

[a]  Bight  of  removal,  see  supra,  L 

[b]  The  power  of  congress  to  con- 
trol the  time,  the  process,  and  the  man- 
ner of  removal  is  absolute.  State  v. 
Fairfield  County  Ct.,  15  Ohio  St.  377. 

29.  Mackay  v.  Uinta  Dev.  Co.,  229 
U.  S.  173,  33  Sup.  Ct.  638,  57  L.  ed. 
835;  Miller  v.  Soule,  221  Fed.  493,  495; 
Johnson  v.  Butte  Alex  Scott  Copper 
Co.,  213  Fed.  910;  Wedekind  v.  South- 
ern Pac.  R.  Co.,  13  Sawy.  475,  36 
Fed.  279. 


REMOVAL  OF  CAUSES 


825 


Act,"'"  nor  state  rules  of  practice,'^  can  affect  the  procedure.  The 
court  cannot  dispense  with  any  substantial  condition  to  a  removal 
required  by  the  statute,'^  and  cannot  supply  a  substantial  condition 
after  the  time  for  removal  has  expired,  and  the  right  of  the  other 
party  has  attached.^^ 

The  procedure  on  removal  in  cases  involving  a  federal  question, 
in  those  based  on  diverse  citizenship,  and  those  for  removal  of  a 
separable  controversy,  is  the  same;'*  but  the  procedure  on  removal 
on  the  ground  of  prejudice,'"  and  on  the  other  grounds,'*  is  given 
separate  treatment  in  the  judicial  code. 

B.  Removal  on  Grounds  of  Federal  Question,  Diversity  op 
Citizenship  and  Separable  Controversy.  —  1.  Generally.  —  The 
party  seeking  to  remove  a  suit  on  the  ground  of  a  federal  question, 
diversity  of  citizenship,  or  a  separable  controversy  must  make  and 
file  a  petition  for  removal,"  duly  verified,"  and  a  bond,'^  in  'such 
suit  in  the  state  court,*"  at  the  time  of  or  at  any  time  before  he  is 
required  to  answer  or  plead.*^  The  petition  for  removal  is  in  the 
nature  of  an  interlocutory  motion,*^  and  together  with  the  bond  for 
removal  is  in  the  nature  of  process  by  which  the  case  is  transferred 
from  the  state  to  the  federal  court.*' 


30.  Berry  v.  Mobile  &  O.  E.  Co., 
228  Fed.  395. 

31.  Berry  v.  Mobile  &  O.  E.  Co., 
228   Fed.    395. 

32.  Austin  v.  Gagan,  39  Fed.  626, 
5  L.  E.  A.  476. 

33.  Austin  v.  Gagan,  39  Fed.  626, 
5  L.  E.  A.  476. 

34.  See  Judicial  Code,  §29;  9,nd 
infra,  VII,  B. 

35.  Judicial  Code,  §28.  See  infra, 
VII,  C. 

36.  See  Judicial  Code,  §§30,  31,  33, 
34,  and  infra,  VII,  D. 

37.  Crehore  v.  Ohio  &  M.  Ey.  Co., 
131  U.  S.  240,  9  Sup.  Ct.  692,  33  L. 
ed.  144;  Yulee  v.  Voae,  99  XI.  S.  539, 
25  L.  ed.  355;  Pittsburgh,  C.  &  St. 
L.  E.  Co.  «.  Eamsey,  22  Wall.  (U.  S.) 
322,  22  L.  ed.  823;  Chicago  &  N.  W. 
E.  Co.  V.  Whitton,  13  Wall.  (U.  S.) 
270,  20  L.  ed.  571;  Nelson  v.  Black 
Diamond  Min.  Co.,  237  Fed.  264; 
Springer  v.  American  T.  Co.,  208  Fed. 
199;  Angier  v.  Bast  Tennessee  V.  & 
G.  E.  E.,  71  Ga.  634;  Carswell  v. 
Schley,  59  Ga.  17. 

Petition  for  remoyal,  see  infra,  VII, 
B    2 

'[a]  A  case  cannot  be  removed  on 
a  mere  "motion"'  made  in  the  state 
court.  Nelson  v.  Black  Diamond  Min- 
ing Co.,  237  Fed.  264. 

[b]  To  file  a  conditional  application 
for   removal,   such   as  for   removal  in 


case  the  state  court  should  overrule 
a  motion  to  dismiss  and  a  plea  in 
abatement  filed  therein,  is  insufficient. 
Manning  v.  Amy,  140  U.  S.  137,  11 
Sup.  Ct.  707,  35  L.  ed.  386. 

38.  See  infra,  VII,  B,  2,  g. 

39.  Crehore  v.  Ohio  &  M.  Ey.  Co., 
131  U.  S.  240,  245,  9  Sup.  Ct.  692,  33 
L.  ed.  144. 

As  to  bond,  see  infra,  VII,  B,  3- 

40.  See  infra,  VII,  B,  5. 

41.  As  to  time  of  removal,  see 
supra,  VI. 

42.  Holton  «.  Helvetia-Swiss  Fire 
Ins.  Co.,  163  Fed.  659;  Detroit  v.  De- 
troit City  Ey.  Co.,  54  Fed.  1,  11. 

43.  Mackay  v.  Uinta  Dev.  Co.,  229 
U.  S.  173,  33  Sup.  Ct.  638,  57  L.  ed. 
1138;  Ex  parte  Wisner,  203  U.  S.  449, 
27  Sup.  Ct.  150,  51  L.  ed.  264;  Kinney 
V.  Columbia  Sav.  &  L.  Assn.,  191  TJ.  S. 
78,  24  Sup.  Ct.  30,  48  L.  ed.  103; 
In  re  Moore,  209  U.  S.  490,  506,  28 
Sup.  Ct.  585,  52  L.  ed.  904;  Kinney 
V.  Columbia  S.  &  L.  Assn.,  191  U.  S. 
78,  24  Sup.  Ct.  30,  48  L.  ed.  103. 

[a]  The  only  service  of  process  re- 
quired is  the  filing  in  the  state  court 
of  a  sufficient  petition  and  bond  for 
the  removal  of  the  cause,  upon  the 
filing  of  which  the  plaintiff  in  the 
state  court  must  4ake  notice.  Barlow 
V.  Chicago  &  N.  W.  Ey.  Co.,  172  Fed. 
513,  518. 
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2.  Petition."  —  a.  Form  and  Sufficiency  Generally.  —  For  the 
purposes  of  the  transfer  of  a  cause,  the  petition  for  removal  performs 
the  office  of  a  pleading.*^  It  should  therefore  set  forth  the  essential 
facts,  not  otherwise  appearing  in  the  ease,  which  the  statute  has 
made  conditions  precedent  to  the  change  of  jurisdiction.^^  It  is  not 
enough  to  allege  in  general  terms  that  the  cause  is  removable,*'  or 
belongs  to  one  of  the  enumerated  classes,**  or  otherwise  to  rest  the 
right  upon  mere  legal  conclusions.*^     No  precise  and  technical  form 


44.  Whether  petition  constitutes  a 
general  or  special  appearance,  see  2 
Standard  Proc.  511. 

Necessity  of  petition,  see  supra,  ATII, 
B,  1. 

45.  Gold-Washing  &  W.  Co.  v. 
Keyes,  96  XJ.  S.  199,  24  L.  ed.  656; 
Offner  v.  Chicago  &  E.  E.  Co.,  148  Fed. 
201,   78   C.   C.  A.   359.     But  see  infra, 

•VII,  B,  2,  b. 

46.  U.  S. — Chesapeake  &  O.  E.  Co. 
V.  Coekrell,  232  tJ.  S.  146,  34  Sup.  Ct. 
278,  58  L.  ed.  544;  Madisonville  T. 
Co.  i;.  St.  Bernard  M.  Co.,  196  XT.  S. 
239,  25  Sup.  Ct.  251,  49  L.  ed.  462; 
Graves  v.  Corbin,  132  U.  S.  571,  10  Sup. 
Ct.  196,  33  L.  ed.  462;  Crehore  v.  Ohio 
&  M.  E.  Co.,  131  U.  S.  240,  9  Sup. 
Ct.  692,  33  L.  ed.  144;  Stone  v.  South 
Carolina,  117  U.  S.  430,  6  Sup.  Ct. 
799,  29  L.  ed.  962;  Gregory  v.  Hartley, 
113  U..  S.  742,  5  Sup.  Ct.  743,  28  L. 
ed.  150;  Meyer  v.  Delaware,  etc.  Co., 
100  TJ.  S.  457,  25  L.  ed.  593;  Gold 
Washing  &  W.  Co.  v.  Keyes,  96  XT.  S. 
199,  24  L.  ed.  656;  Phoenix  Ins.  Co. 
V.  Pechner,  95  XT.  S.  183,  24  L.  ed. 
427;  Pittsburgh,  C.  &  St.  L.  E.  Co. 
V.  Eamsey,  22  Wall.  322,  22  L.  ed. 
823;  Miller  v.  Soule,  221  Fed.  493,  495; 
Gruetter  v.  Cumberland  T.  &  T.  Co, 
181  Fed.  248;  Fishblatt  v.  Atlantic 
City,  174  Fed.  196;  Wilson  v.  Giber- 
son,  124  Fed.  701.  Tex. — Andrews  v. 
Eiee  (Tex.  Civ.  App.).  198  S.  W.  666. 
W.  'Va.— White  V.  Holt,  20  W.  Va. 
792. 

[a]  The  reason  is  that  in  the  event 
of  a  removal,  the  opposing  party  may 
take  issue  by  a  motion  to  remand, 
with  what  is  alleged  in  the  petition. 
■  Chesapeake  &  O.  E.  Co.  v.  Coekrell, 
232  XT.  S.  146,  152,  34  Sup.  Ct.  278, 
58  L.  ed.  544. 

fb]  Another  reason  why  this  aver- 
ment should  appear  in  the  petition  may 
ibe  found  in  the  fact  that  the  adver- 
sary parties  are  entitled  to  know  on 
what  grouTidR  the  removal  is  sought, 
and  not  be  left  to  grope  in  the  dark; 
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and  to  determine  for  themselves  wheth- 
er it  is  On  account  of  citizenship  or 
the  subject-matter  the  petitioner  claims 
the  right.  Woolridge  v.  McKenna,  8 
Fed.  650,  678. 

[c]  If  such  facts  are  not  alleged 
in  the  petition  and  do  not  appear  in 
the  record,  it  is  the  duty  of  the  state 
court  to  inquire  no  farther  but  to  re- 
fuse to  order  the  removal  of  the 
cause.     White  v.  Holt,  20  W.  Va.  792. 

[d]  The  jurisdiction  of  the  federal 
court  upon  removal  depends  upon  the 
allegations  made  in  the  petition  for 
removal.  Virginia  v.  Paul,  148  U.  S. 
107,  13  Sup.  Ct.  536,  37  L.  ed.  386; 
Graves  v.  Corbin,  132  V.  S.  571,  10 
Sup.  Ct.  196,  33  L.  ed.  462;  Crehore 
V.  Ohio  &  M.  E.  Co.,  131  XT.  S.  240, 
9   Sup.   Ct.   692,   33   L,   ed.   144. 

47.  Chesapeake  &  O.  E.  Co.  «. 
Coekrell,  232  XT.  S.  146,  151,  34  Sup. 
Ct.  278,  58  L.  ed.  544. 

48.  Chesapeake  &  O.  E.  Co.  v. 
Coekrell,   232   XJ.   S.   146,   151,   84   Sup. 

iCt.  278,  58  L.  ed.  544. 

I     49.     Chesapeake     &     O.     E.     Co.    v. 

j  Coekrell,   232   XJ.   S.   146,  151,   34  Sup. 

jet.  278,  58  L.  ed.  544;  Carson  v.  Dun- 

1  ham,  121  U.  S.  421,  7  Sup.  Ct.  1030,  30 

iL.   ed.   992;   Austin  v.   Gagan,   39  Fed. 

j  626,  5  L.  E.  A.  476. 

I     See  generally  the  title  "Conclusions 
of  Law." 

fa]  But  if  the  federal  court  decides 
it  has  jurisdiction,  its  decision  is  bind- 
ing until  reversed,  although  the  peti- 
tion states  conclusions  and  not  facts. 
Chesapeake  &  O.  E.  Co.  v.  MeCabe, 
213  XT.  S.  207,  29  Sup.  Ct.  430,  53  L. 
ed.  765. 

[b]  Allegation  of  Time. — The  facts 
appearing  of  record,  an  allegation  in 
a  petition  for  removal  that  the  time 
has  not  arrived  at  which  defendant 
was  required  to  answer  or  plead,  is 
suffii'ient.  Eeminston  V.  Central  Pae. 
E.  Co.,  198  XT.  S.  95,  25  gup.  Ct.  577, 
49  L.  ed.  959. 
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of  words  is  required,  and  it  is  sufficient  if  the  necessary  facts  appear 
in  the  record,  although  stated  inartifleially  and  not  in  technical 
language/"  The  necessary  jurisdictional  facts  must  appear  affirmative- 
ly, and  not  merely  inferentially.^^ 

_  Surplusage^^  and  immaterial  mistakes^^  in  the  petition  do  not 
vitiate  it,  and  multifariousness  does  not  furnish  a  ground  for  denying 
the  petition." 

Facts  affirmatively  shown  Tjy  the  record  need,  not    be    averred    in    a 
petition  for  the  removal  of  a  cause  into  a  federal  court. °^ 

That  the  paxty  has  a  just  cause  or  defense  and  intends  to  prosecute  it 
need  not  be  stated.^' 

The  question,  of  the  jurisdiction  of  the  state  court  must   be   reserved   in 
the  petition  for  removal.^^ 

,  b.  Suits  Arising  Under  Constitution  or  Laws  of  the  United  Siates.^^ 
The  fact  that  a  question  arising  under  the  constitution  and  laws  of 
the  United  States  is  involved  in  the  controversy  must  appear  in 
plaintiff's  own  statement  of  his  cause  of  action,^^  and  if  it  does  not 


50.  Gruetter  v.  Cumberland  Tel.  & 
Tel.  Co.,  181  Fed.  248,  255. 

51.  Gruetter  v.  Cumberland  T.  &  T. 
Co.,  181  Fed.  248;  Wilson  v.  Giberson, 
124  Fed.  701. 

52.  Removal  Cases,  100  U.  S.  457, 
25  L.  ed.  593,  wherein  grounds  for  re- 
moval by  reason  of  citizenship  was  al- 
leged and  then  a  belief  that  by  reason 
of  prejudice  and  local  influence  a  fair 
trial  could  not  be  had. 

See  the  title  "Surplusage  and 
Scandal."- 

53.  See   infra,   this   note. 

[a]  Obvious  error  in.  naming  the 
district  court  instead  of  the  circuit 
court  as  the  one  to  which  removal  was 
sought  does  not  nullify  the  statement 
of  facts.  Hadfleld  v.  Northwestern 
Life  Asaur.  Co.,  105  Fed.  530. 

[b]  The  fact  that  the  petition  refers 
to  the  wrong  statute,  where  it  sets 
up  facts  authorizing  a  removal  does 
not  render  the  petition  bad.  Canal  & 
C.  St.  E.  Co.  V.  Hart,  114  TJ.  S.  654, 
5  Sup.  Ct.  1127,  29  L.  ed.  226;  Norris 
V.  Mineral  Point  Tunnel,  19  Blatchf. 
201,  7  Fed.  272. 

54.  Barney  v.  Latham,  103  V.  B. 
205,  26  L.  ed.  514. 

55.  Chesapeake  &  Ohio  Ky.  Co.  v. 
Coctrell,  232  U.  S.  146,  151,  34  Sup. 
Ct.  278,  58  L.  ed.  544;  Phoenix  Life 
Ins.  Co.  V.  Saettel,  33  Ohio  St.  278. 

56.  Chase  v.  Erhardt,  198  Fed.  305. 

57.  Texas  &  P.  E.  Co.  v.  Bigger, 
239  TT.  S.  330,  334,  36  Sup.  Ct.  127, 
60  L.  ed.  310. 

[a]    On  failure  to  do  so,  pleading 


in  the  federal  courts  is  a  waiver  of 
the  question.  Texas  &  P.  E.  Co.  v. 
Bigger,  239  TJ.  S.  330,  36  Sup.  Ct.  127, 
60  L.-  ed.  310. 

58.  Ground  of  removal,  see  supra, 
V,  B. 

59.  In  re  Winn,  213  XJ.  S.  458,  29 
Sup.  Ct.  515,  53  L.  ed.  873;  Minnesota 
V.  Northern  Sec.  Co.,  194  U.  S.  48, 
24  Sup.  Ct.  598,  48  L.  ed.  870;  Arkan- 
sas V.  Kansas,  etc.  Co.,  183  XJ.  S.  185, 
22  Sup.  Ct.  47,  46  L.  ed.  144;  Gable- 
man  V.  Peoria  D.  &  B.  B.  Co.,  179 
U.  S.  335,  21  Sup.  Ct.  171,  45  L,  ed. 
220;  Western  U.  T.  Co.  v.  Ann  Arbor 
E.  Co.,  178  U.  S.  239,  20  Sup.  Ct.  867, 
44  L.  ed.  1052;  Oregon  S.  L.  &  U.  . 
N.  E.  Co.  i;.  Skottowe,  162  U.  S.  490, 
16  Sup.  Ct.  869,  40  L.  ed.  1048;  East 
Lake  L.  Co.  v.  Brown,  159  U.  S.  252, 
15   Sup.   Ct.   1039. 

[a]  If  the  ground  does  not  appear, 
the  defendant  is  remitted  to  his  writ 
of  error  from  the  United  States  court 
to  the  state  court.  Texas  &  Pae.  Ey. 
Co.  V.  Cody,  166  U.  S.  606,  17  Sup. 
<:t.  703,  41  L.  ed.  1132.  Compare  Win- 
ters V.  Drake,  102  Fed.   545. 

[b]  It  is  not  necessary  to  refer  in 
the  plaintiff's  petition  to  any  particular 
law  of  the  United  States  under  which 
the  cause  of  action  is  claimed  to 
arise,  for  the  court  takes  notice  of 
the  laws  of  the  United  States;  but 
it  is  necessary  to  allege  facts,  and  not 
mere  conclusions,  by  which  the  court 
may  know  from  the  facts  alleged  that 
the  cause  of  action  is  oie  that  arises 
under  some  law  of  the  IJnited  States. 
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so  appear,  the  want  thereof  cannot  be  supplied  by  the  allegations  of 
the  petition  for  removal,""  or  by  averments  in  the  plea  or  answer.'^ 
No  allegation  as  to  the  citizenship  of  the  parties  is  necessary  in  the 
petition  for  removal."^ 

e.  Stdts  Depending  Upon  Diversity  of  GitizensMp.^^  —  (I.)  Generally. 
To  remove  a  cause  on  the  ground  of  diversity  of  citizenship,  the 
diversity  need  not  appear  in  the  declaration  in  the  state  court,  but 
may  be  shown  for  the  first  time  by  the  petition  for  removal."*  Unless 
the  facts  affirmatively  appear  of  record,"'  the  petition  for  removal 
must  show  that  the  cause  Is  one  which  comes  within  this  provision 


Adams   v.    Chicago   Great    Western   E. 
Co.,  210  Fed.  362. 

[c]  If  a  federal  corporation  is  sim- 
ply described  as  defendant  without 
more,  it  may  remove  the  cause  on 
proper  allegations  in  its  petition  as 
it  is  judicially  known  to  be  a  federal 
corporation.  The  same  is  true  where 
it  is  erroneously  described  as  a  state 
corporation.  Texas  &  Pac.  Ey.  Co,  v. 
Cody,  168  U.  S.  606,  17  Sup.  Ct.  703, 
41  L.  ed.  1132. 

60.  Texas  &  P.  Ey.  Co.  v.  Cody,  166 
U.  8.  606,  17  Sup.  Ct.  703,  41  L.  ed. 
1132;  Postal  T.  C.  Co.  v.  Alabama,  155 
U.  S.  482,  15  Sup.  Ct.  192,  39  L.  ed. 
231.  Compare  Gibbs  v.  Crandall,  120 
U.  S.  105,  7  Sup.  Ct.  497,  30  L.  ed. 
590;  Gold-Washing  &  Water  Co.  V. 
Keyes,  96  IT.  S.  199,  24  L.  ed.  656. 

[a]  If  the  defendant  is  a  federal 
receiver  the  fact  may  be  stated  in 
the  petition  for  removal  although  it  is 
not  mentioned  in  the  complaint.  Win- 
ters V.  Drake,  102  Fed.  545. 

61.  Houston  &  T.  C.  E.  Co.  v.  Texas, 
177  tr.  S.  66,  20  Sup.  Ct.  545,  44  L.. 
ed.  673;  Chappell  v.  Waterworth,  155 
U.  S.  102,  15  Sup.  Ct.  34,  39  L.  ed. 
85. 

62.  Lacroix  v.  Lyons,   27  Fed.  403. 

63.  Diversity  of  citizenship  as 
ground  of  removal,  see  supra,  V,  C. 

64.  Texas  &  Pac.  Ey.  Co.  v.  Cody, 
166  U.  S.  606,  17  Sup.  Ct.  703,  41 
L.  ed.  1132;  Briges  v.  Sperry,  95  IT.  S. 
401,  24  L.  ed.  390;  Muir  v.  Louisville 
&  N.  E.  Co.,  247  Fed.  888,  898;  Eger- 
ton  V.  Starin,  91  Fed.  932;  Tsleta  v. 
Canda,  67  Fed.  6;  Eumsey  v.  Call,  28 
Fed.  769. 

[a]  The  reason  for  this  is  that  in 
stating  a  cause  of  action  an  allegation 
of  citizenship  is  not  material  and  need 
not  be  made  by  plaintiff.  Muir  v. 
Louisville  &  N.  E.  Co.,  247  Fed.   888, 


[b]  The  allegations  of  the  complainv 
may  be  looked  to,  when  not  in  con- 
flict with  the  statements  of  the  peti- 
|;ion  for  removal,  in  order  to  determine 
whether  or  not  the  case  is  removable 
upon  the  ground  of  diversity  of  citizen- 
ship. Burlington,  C.  E.  &  N.  Ey.  Co, 
V.  Dunn,  122  U.  S.  513,  7  Sup.  Ct. 
1262,  30  L.  ed.  1159;  St.  Louis  &  S. 
F.  E.  Co.  V.  Kitchen,  98  Ark.  507,  136 
S.  W.  970,  50  L.  E.  A.  (N.  S.)  828; 
Texarkana  Tel.  Co.  v.  Bridges,  75  Ark. 
116,  86  S.  W.  841. 

65.  Grace  v.  American  Cent.  Ins. 
Co.,  109  U.  S.  278,  3  Sup.  Ct.  207,  27 
L.  ed.  932;  National  Steamship  Co.  v. 
Tugman,  106  U.  S.  118,  1  Sup.  Ct.  58, 
27  L.  ed.  87;  Bondurant  v.  Watson, 
103  U.  S.  281,  26  L.  ed.  447;  Eemoval 
Cases,  100  U.  S.  457,  25  L.  ed.  593; 
Eobertson  v.  Cease,  97  IT.  S.  646,  24 
L.  ed.  1057;  Gold  Washing  &  W.  Co. 
V.  Keyes,  96  U.  S.  199,  24  L.  ed.  656; 
Briges  v.  Sperry,  95  U.  S.  401,  24 
L.  ed.  390;  Vestal  v.  Duektown  S.  C. 
&  I.  Co.,  210  Fed.  375;  O'Conner  v. 
Chicago,  E.  I.  &  Pac.  E.  Co.,  144  Iowa 
289,  295,  122  N.  W.  947. 

[a]  An  allegation  that  the  plaintiff 
is,  as  appears  by  her  petition,  a  cit- 
izen of  one  state,  and  the  defendant 
a  citizen  of  another  state  is  not  ob- 
jectionable as  not  alleging  facts,  but 
merely  states  that  the  petition  showed 
pertain  facts.  Missouri,  K.  &  T.  Ey. 
Co.  V.  Chappell,  206  Fed.  688. 

[b]  If  the  declaration  shows  that 
plaintiff  is  a  citizen  of  a  county  which 
the  court  judicially  knows  to  be  within 
such  district,  it  sufficiently  appears 
from  the  record  that  the  case  was  re- 
moved to  the  federal  court  of  the 
United  States  for  the  district  in  which 
the  plaintiff  then  resided,  Gruetter  v. 
Cumberland  Tel.  &  Tel.  Co.,  181  Fed. 
248,  256. 
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of  the  statute,®'  by  alleging  distinctly  and  positively,"'  the  citizen- 
ship of  not  only  the  plaintiff"*  but  of  the  defendant  as  well."'  The 
petition  must  show  that  none  of  the  defendants  is  a  citizen  of  the 
state  in  which  the  suit  is  brought,'"'  or  of  the  state  of  which  the 
plaintiff  is  a  citizen.'^  But  it  is  insufficient  merely  to  allege  that  a 
party  is  not  a  citizen  of  a  particular  state,  as  that  does  not  exclude 
the  possibility  that  he  may  be  a  citizen  of  a  territory  or  of  the  Dis- 
trict of  Columbia/^  A  general  averment  that  the  controversy  is  be- 
tween citizens  of  different  states  is  not  sufficiently  specific/'  If 
the  defendants  not  joining  in  the  petition  are  merely  nominal  or 
formal  parties,  that  fact  should  be  stated,  where  it  does  not  other- 
wise appear  in  the  record.'* 


66.  Cameron  v.  Hodges,  127  U.  S. 
322,  8  Sup.  Ct.  1154,  32  L.  ed.  132; 
Grace  v.  American  Cent.  Ins.  Co.,  109 
U.  S.  278,  3  Sup.  Ct.  207,  27  L.  ed. 
932;  Phoenix  Ins.  Co.  v.  Peehner,  95 
U.  S.  183,  24  L.  ed.  427;  Gaugler  v. 
Chicago,  M.  &  P.  S.  Ey.  Co.,  197  Fed. 
79;  Pishblatt  v.  Atlantic  City,  174 
Ped.   196. 

[a]  It  is  not  necessary  that  the  di- 
versity of  citizenship  be  alleged  in  the 
language  of  the  statute,  provided  the 
facts  appear  from  which  diversity  of 
citizenship  follows  as  a  legal  conclu- 
sion. Anderson  v.  Watts,  138  U.  S. 
694,  11  Sup.  Ct.  449,  34  L.  ed.  1078; 
Vestal  V.  Ducktown  Sulphur,  Copper 
&  Iron  Co.,  210  Ped.  375. 

[b]  An  allegation  of  citizenship  in 
a  certain  statet,  and  non  residence  in 
the  state  where  the  suit  is  brought  is 
sufficient.  Wiseearver  v.  Chicago,  R.  I. 
&  P.  E.  Co.,  139  Iowa  596,  117  N.  W. 
961. 

67.  Grace  v.  American  Cent.  Ins. 
Co.,  109  U.  S.  278,  3  Sup.  Ct.  207,  27 
L.  ed.  932;  Vestal  v.  Ducktown,  S.  C. 
&  I.  Co.,  210  Fed.  375;  O 'Conner  v. 
Chicago,  E.  I.  &  Pac.  E.  Co.,  144  Iowa 
289,  295,  122  N.  W.  947. 

[a]  The  courts  are  very  particular 
in  requiring  a  distinct  statement  of 
the  citizenship  of  the  parties,  and  of 
the  particular  state  in  which  it  is 
claimed,  in  order  to  sustain  the  juris- 
diction of  the  federal  courts.  Cameron 
V.  Hodges,  127  U.  S.  322,  8  Sup.  Ct. 
1154,  32  L.  ed.  132;  O'Connor  v.  Chi- 
cago, R.  I.  &  Pac.  E.  Co.,  144  Iowa 
289,  295,  122  N.  W.  947. 

68.  Mattingly  v.  Northwestern  V.  E. 
Co.,  158_U.  8.  53,  15  Sup.  Ct.  725,  39 
L.  ed.  894;  Gruetter  v.  Cumberland 
Tel.  &  Tel".  Co.,  181  Fed.  248,  256. 
Compare  In  re  Moore,  209  IT.  S.  490, 


28   Sup.   Ct.   585,  52  L.   ed.   904;   Har- 
rison V.   Shorter,  59  Ga.  512. 

[a]  In  an  action  by  the  assignee, 
the  citizenship  of  the  assignor  should 
be  stated.  Plynn  v.  Fidelity  &  Casualty 
Co.,  145  Fed.  265. 

69.  Cameron  v.  Hodges,  127  U.  S. 
322,  8  Sup.  Ct.  1154,  32  L.  ed.  132. 

70.  Prisbie  v.  Chesapeake  &  0.  E. 
Co.,  57  Fed.  1;  Guarantee  Co.  v.  First 
Nat.  Bank,  95  Va.  480,  28  S:  E.  909, 
citizenship  of  each  must  be  allegea. 

The  applicant  must  be  a  nonresident, 
see  supra,  III,  L. 

71.  Martin  v.  Snyder,  148  U.  S.  663, 
13  Sup.  Ct.  706,  37  L.  ed.  602;  Parkin- 
son V.  Barr,  105  Fed.  81;  Fife  v.  Whit- 
tell,   102   Fed.    537. 

72.  Cameron  v.  Hodges,  127  U.  S. 
»22,  8  Sup.  Ct.  1154,  32  L.  ed.  132; 
O'Connor  v.  Chicago,  E.  I.  &  Pac.  E. 
Co.,  144  Iowa  289,  295,  122  N.  W. 
947. 

73.  TJ.  S. — ^Cameron  v.  Hodges,  127 
XT.  S.  322,  8  Sup.  Ct.  1154,  32  L.  ea. 
132:  Grace  v.  American  Central  Ins. 
Co.,  109  IT.  S.  278,  3  Sup.  Ct.  207,  27 
L.  ed.  932;  Mutual  Life  Ins.  Co.  v. 
Phinney,  76  Fed.  617,  22  C.  C.  A.  425. 
Ga. — Jackson  v.  Mutual  Life  Ins.  Co., 
60  Ga.  423.  la. — O'Connor  v.  Chicago, 
E.  L  &  Pac.  R.  Co.,  144  Iowa  289,  295, 
122  N.  W.  947. 

[a]  As  Affecting  Bight  to  Amend- 
ment.— The  general  averment  that  the 
controversy  is  between  citizens  of  dif- 
ferent states  is  sufficient,  under  tHe 
rule  established  in  121  U.  S.  427,  7 
Sup.  Ct.  1032,  to  justify  this  court  in 
permitting  .an  amendment.  Mutual 
Life  Ins.  Co.  li.  Phinney,  76  Ped.  617, 
22   C.   C.  A.  425. 

74.  Santa  Clara  County  V.  Goldy 
Mach.  Co.,  159  Fed.  750. 
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^  An  allegation  of  residence  is  not  the  equivalent  of  an  allegation  of 
citizenship  and  is  insufficient/^  even  though  there  be  an  added 
allegation  that  the  controversy  is  wholly  between  citizens  of  differ- 
ent states.''^ 

The  defendanti  is  not  estopped  from  showing  his  true  citizenship  by 
allegations  in  his  pleadings.''' 

(II.)  Time  of  Citizensliip.78  —  guch  citizenship  should  be  shown  by 
the  petition  to  have  existed  at  the  time  of  the  commencement  of  the 
suit/"  and  also  at  the  time  of  filing  the  petition  for  removal.*" 

(III.)  Citizenship  of  Corporations.  —In  alleging  the  citizenship  of  a 
corporation,  it  is  not  sufficient  to  allege  that  the  corporation  is  a 
citizen  of  the  particular  state.**^  It  should  be  averred  that  it  is  a 
corporation  duly  organized  and  existing  under  and  by  virtue  of  the 
laws  of  a  certain  state  or  country.*^  But  an  allegation  that  the 
corporation  is  a  "resident"  of  a  given  state,  domestic  or  foreign  is 
equivalent  to  such  an  allegation.*^  If  the  corporation  is  sufficiently 
described  within  the  rule  just  stated,  its  residence  and  citizenship 


75.  IT.  S. — Neel  «.  Pennsylvania  Co., 
157  V.  S.  153,  15  Sup.  Ct.  589,  39  L. 
ed.  654;  Menard  v.  Goggan,  121  U.  S. 
253,  7  Sup.  Ct.  873,  30  L.  ed.  914; 
Everhart  v.  Huntsville  F.  College,  120 
U.  S.  223,  7  Sup.  Ct.  555,  30  L.  ed. 
623;  Parker  v.  Overman,  18  How.  137, 
15  L.  ed-.  318;  Germania  P.  Ina.  Co. 
V.  Francis,  11  Wall,  210,  20  L.  ed.  77; 
Gaugler  v.  Chicago,  M.  &  P.  S.  Ey. 
Co.,  197  Fed.  79.  Ind. — Green  v.  Heas- 
ton,  154  Ind.  127,  56  N.  E.  87.  la. 
0 'Conner  v.  Chicago,  E.  I.  &  Pac.  E. 
Co.,  144  Iowa  289,  122  N.  W.  947. 
Va. — Guarantee  Co.  v.  First  Nat.  Bank, 
95  Va.  480,  28  S.  E.  909. 

[a]  An  averment,  in  a  petition  for 
removal,  that  the  defendants  "are 
residents  of  the"  state  of  New  Jersey 
is  not  an  inferential  averment  that 
they  are  nonresidents  of  Pennsylvania. 
Miller  v.  Soule,  221  Fed.  493,  495. 

76.  Neel  v.  Pennsylvania  Co..  157 
TJ.  S.  153,  15  Sup.  Ct.  589,  39  L.  ed, 
654;  Grace  v.  American  Cent.  Ins.  Co., 
109  U.  S.  278,  3  Sup.  Ct.  207,  27  L. 
ed.  932;  Hinman  v.  Barrett,  244  Fed. 
621. 

77.  Eeynolds  v.  Adden,  136  U.  S. 
348,  10  Sup.  Ct.  843,  34  L.  ed.  360; 
Carson  v.  Hyatt,  118  IT.  S.  279,  6  Sup. 
Ct.  1050,  30  L.  ed.  167. 

78.  Time  of  determining  right  to 
remove,  see  supra,  I,  K. 

79.  Mattingly  v.  Northwestern  V. 
R.  Co.,  158  V.  S.  53,  15  Sup.  Ct.  725, 
39  L.  ed.  89"4;  Kellam  v.  Keith,  144 
U.  S.  568,  12  Sup.  Ct.  922,  36  L.  ed. 
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544;  La  Confiance  Compagnie  v.  Hall, 
137  XJ.  S.  61,  11  Sup.  Ct.  5,  34  L.  ed. 
573;  Phoenix  Life  Ins.  Co.  v.  Saettel, 
33   Ohio    St.   278. 

80.  Mattingly  v.  Northwestern  V.  E. 
Co.,  158  XJ,  S.  53,  56,  15  Sup.  Ct. 
725,  39  L.  ed.  894;  Kellam  v.  Keith, 
144  IT.  S.  568,  12  Sup.  Ct.  922,  36  L. 
ed.  544;  La  Confiance  Compagnie  v. 
Hall,  137  U.  S.  61,  11  Sup.  Ct.  5,  34 
L.  ed.  573;  Jackson  v.  Allen,  132  XT.  S. 
27,  10  Sup.  Ct.  9,  33  L.  ed.  249: 
Stevens  v.  Nichols,  130  V.  S.  230,  9 
Sup.  Ct.  518,  32  L.  ed.  914. 

81.  Frisbie  v.  Chesapeake  &  O.  E. 
Co.,  57  Fed.  1.  See  Rife  v.  Lumber 
Underwriters,  204  Fed.  32;  Fitzgerald 
V.   Missouri  Pac.   E.   Co.,  45  Fed.   812. 

ITecessity  of  allegation  in  complaint, 
see  5  Standard  Proc.  652. 

[a]  For  the  reason  that  a  corpora- 
tion cannot  be  a  citizen  of  a  state  in 
the  sense  that  the  word  is  used  in 
the  constitution.  Frisbie  v.  Ches- 
apeake  &   O.   Ey.   Co.,   57  Fed.   1. 

82.  Fishblatt  v.  Atlantic  City,  174 
Fed.  196;  Continental  Wall-Paper  Co. 
V.  Lewis  Voight  &  Sons  Co.,  106  Fed 
550;  Roberts  v.  Pacific  &  A.  R.  &  Nav. 
Co.,  104  Fed.  577;  Frisbie  v.  Ches- 
apeake &  O.  Ey.  Co.,  57  Fed.  1;  Over 
man  Wheel  Co.  v.  Pope  Mfg.  Co.,  46 
Fed.  577;  Myers  v.  Murray,  43  Fed. 
695:  Scott  v.  Texas  Land  &  C.  Co., 
41  Fed.  225. 

83.  Vestal  v.  Ducktown  Sulphur, 
Copper  &  Iron  Co.,  210  Fed.  375, 
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-mthm  the  state  where  the  suit  is  brought  need  not  be  negatived.'* 

(IV.)  Joint  stock  Companies.  -  In  averring  citizenship  of  a  joint 
stock  company,  the  citizenship  of  its  members  must  be  stated.^^ 

(V.)  Partnerships.  —  Citizenship  cannot  be  predicated  of  a  firm 
eo  nomine.  The  individual  names  of  the  partners  must  be  set  out, 
and  citizenship  alleged  of  each  and  every  one  of  them.  The  state 
statute  authorizing  suits  to  be  brought  in  the  partnership  name  is 
inapplicable  here.«»  An  allegation  that  a  firm  does  business  in  a 
particular  state,  or  that  it  is  "of"  that  state,  does  not  show  citizen- 
ship.*^ 

(VI.)  Of  Representative  Parties.  — If  the  parties  suing  or  being  sued 
are  acting  in  a  representative  capacity,  their  personal  citizenship  must 
be  averred.** 

(VII.)  Fraudulent  Joinder.  —  The  fraudulent  joinder  of  a  resident  de- 
fendant to  prevent  a  removal  must  be  shown  by  a  statement  of  facts 
rightly  engendering  that  conclusion.*^ 


84.  Shattuck  v.  North  British  &  M. 
Ins.  Co.,  58  Ped.  609,  7  C.  C.  A.  386; 
Wilcox  &  Gibbs  Guano  Co.  v.  Phoenix 
Ins.  Co.,  60  Fed.  92i);  Frisbie  v.  Ches- 
apeake &  O.  Ey.  Co.,  57  Fed.  1. 

85.  Chapman  v.  Barney,  129  U.  S. 
677,  682,  9  Sup.  Ct.  426,  32  L.  ed.  800. 

86.  H.  L.  Bruett  &  Co.  v.  F.  C. 
Austin  Drainage  Excavator  Co.,  174 
Fed.  668,  672;  Smith  v.  Horton,  7  Fed. 
270. 

[a]  ' '  When  a  partnership  sues,  the 
citizenship  of  the  parties  composing  it 
must  be  averred,  and  must  be  such  as 
to  confer  the  jurisdiction. ' '  Carnegie 
Phipps  &  Co.  V.  Hulbert,  53  Fed.  10, 
3  C.  C.  A.  391. 

[b]  The  petition  for  removal  should 
state  the  individual  names  and  cit- 
izenship of  the  members  of  the  firm, 
and  show  that  no  one  of  them  is  a 
citizen  of  the  same  state  with  an  ad- 
versary party  in  the  controversy.  At 
all  events,  this  diversity  of  citizenship 
should  appear  in  some  part  of  the 
record,  when  the  case  comes  to  the 
federal  court  from  the  state  court. 
H.  L.  Bruett  &  Co.  v.  F.  C.  Au.'itin 
Drainage  Excavator  Co.,  174  Fed.  668, 
672. 

87.  Grace  v.  American  Cent.  Ins. 
Co.,  109  U.  S.  278,  3  Sup.  Ct.  207,  27 
L.  ed.  937. 

88.  Continental  L.  Ins.  Co.  v. 
Ehoads,  119  U.  S.  237,  7  Sup.  Ct.  193, 
30  L.  ed.  380;  Amory  v.  Amory,  95 
U.  S.  186,  24  L.  ed.  428;  Wilson  v. 
Smith,  66  Fed.  81. 

[a]  Citizenship  of  Executors. — An 
allegation  that  the  plaintiffs  "as  such 


executors  are  citizens  of"  certain 
states  is  not  sufiioient  to  show  their 
citizenship  as  persons.  Amory  v. 
Amory,  95  U.  S.  186,  24  L.  ed.  428. 

89.  U.  S. — Southern  E.  Co.  v.  Lloyd, 
239  U.  S.  496,  36  Sup.  Ct.  210,  UO  L. 
ed.  402;  Chesapeake  &  Ohio  Ey.  Co.  t'. 
Coekrell,  232  U.  S.  146,  34  Sup.  Ct. 
278,  58  L.  ed.  544;  Louisville  &  N.  E. 
Co.  V.  Wangelin,  132  U.  S.  599,  10 
Sup.  Ct.  203,  33  L.  ed.  473;  Offner 
V.  Chicago  &  E.  E.  Co.,  148  Fed.  201, 
78  C.  C.  A.  359.  N.  C— Fore  v.  Sylva 
Tanning  Co.,  175  N.  C.  583,  96  S.  E. 
48;  Patterson  v.  Champion  Lumber 
Co.,  175  N.  C.  90,  94  S.  E.  692.  Tex. 
Eastin  v.  Texas  &  P.  E.  Co.,  99  Tex. 
654,  92  S.  W.  838. 

[a]  Merely  to  traverse  the  allega- 
tions on  which  the  liability  of  the  resi- 
dent defendant  is  based  or  to  apply 
the  epithet  "fraudulent"  is  insuffi- 
cient. U.  S. — Chesapeake  &  Ohio  Ey. 
Co.  V.  Coekrell,  232  U.  S.  146,  34  Sup. 
Ct.  278,  58  L.  ed.  544;  Offner  v.  Chi- 
cago &  E.  E.  Co.,  148  Fed.  201,  78 
C.  C.  A.  359.  Ky.r-West  Kentucky 
Coal  Co.  V.  Key,  178  Ky.  220,  198  S.  W. 
724.  Tex. — Eastin  v.  Texas  &  P.  E. 
Co.,  99  Tex.  654,  92  S.  W.  838. 

[b]  To  allege  that  one  defendant 
"was  not  a  party  to  the  alleged  negli- 
gence," where  the  declaration  sets 
forth  a  cause  of  action  against  him, 
is  of  no  avail.  Offner  v.  Chicago  & 
E.  E.  Co.,  148  Fed.  201,  78  C.  C.  A. 
359. 

Manner  of  alleging  fraud  generally, 
see  the  title  "Fraud  and  Deceit." 
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(VIII.)  Showing  Separable  Controversy. —  Notwithstanding  the  separ- 
ability of  the  controversy  must  be  determined  from  the  record  in  the 
state  court,  independently  of  the  petition  for  removal/"  a  petition 
for  removal  on  such  ground  should  itself  distinctly  show  and  point 
out  the  separable  controversy,  name  the  parties  to  it,*^  and  claim 
a  removal  upon  this  ground.'^  The  bald  averment  that  a  separable 
controversy  exists  is  no  more  than  the  averment  of  a  conclusion  of 
law.«^ 

d.  Showing  Amount  in  Dispute.^*  —  Unless  the  amount  in  contro- 
versy appear  from  the  pleading  of  the  plaintiff,^'  the  petition  for 
removal  should  show  that  the  proper  amount  is  involved.*"  It  has 
been  held,  however,  that  the  petition  cannot  be  considered  in  the 
absence  of  a  proper  pleading  to  support  it.*'     , 

e.  Prayer.  —  The  petition  for  removal  should  conclude  with  a 
prayer  for  a  removal  of  the  suit  to  the  proper  federal  eourt.'^ 

f .  Signature.  —  As  against  objection,  the  petition  must  be 
signed.**     Either  the  petitioner,^  his  attorney  in  fact,^  or  attorney 


90.  Louisville  &  N.  E.  Co.  v.  Wange- 
lin,  132  V.  S.  599,  10  Sup.  Ct.  203, 
33  L.  ed.  473;  Eeinartson  v.  Chicago 
Great  Western  Ey.  Co.,  174  Fed.  707. 
See  supra,  V, '  D,  5. 

91.  Laden  v.  Meek,  130  Fed.  877, 
65  C.  C.  A.  361;  West  Side  E.  Co.  v. 
California  Pac.  E.  Co.,  202  Fed.  331, 
334;  Gates  Iron  Works  v.  James  E. 
Pepper  Co.,  98  Fed.  449;  Sharkey  v. 
Port  Blakely  M.  Co.,  92  Fed.  425;  An- 
derson V.  Bowers,  40  Fed.  708. 

[a]  While  it  is  doubtless  better 
practice  for  the  petition  itself  clearly 
to  outline  the  nature  of  the  separable 
controversy  and  to  state  the  value  of 
the  matter  therein  in  dispute,  and  the 
names  of  the  parties  thereto,  where 
such  facts  clearly  appear  upon  the 
face  of  the  complaint,  the  failure  of 
the  petition  to  restate  them  will  not 
be  deemed  to  be  a  sufficient  ground 
for  remanding  the  cause.  State  v. 
American  Surety  Co.  of  New  York,  21^ 
Fed.  678,  681. 

92.  Sharkey  v.  Port  Blakely  M.  Co,, 
92  Fed.  425. 

93.  West  Side  E.  Co.  v.  California 
Pac.  E.  Co.,  202  Fed.  331,  334;  Ander- 
son V.  Bowers,  40  Fed.  708. 

94.  Amount  in  controversy  as  af- 
fecting right  of  removal,  see  supra, 
I,  J. 

95.  Phoenix  Life  Ins.  Co.  v.  Saet- 
tel,  33  Ohio   St.  278. 

Necessity  that  amount  appear  of  rec- 
ord, see  the  title  "United  States 
Courts." 

96.  Banigan   v.   Worcester,   30   Fed. 
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392.  See  Seattle  v.  Oregon  &  W.  E. 
Co.,  242  Fed,  986;  Order  of  E.  E. 
Telegraphers  v.  Louisville  &  N.  E.  Co., 
148  Fed.  437. 

[a]  That  the  matter  in  dispute  ex- 
ceeds the  jurisdictional  amount  ex- 
clusive of  interest  need  not  be  alleged, 
when  no  question  of  interest  is  in- 
volved. Weber  v.  Travelers'  Ins.  Co., 
45  Fed.  657. 

97.  Sturgeon  E.  B.  Co.  v.  Sawyer 
Lumb.  Co.,  89  Fed.  113. 

98.  Webb  v.  Southern  Ey.  Co.  (C. 
C.  A.),  248  Fed.  618. 

[a]  Improper  Punctuation. — A  pray- 
er "that  said  surety  and  bond  may 
:be  accepted  that  his  suit  may  be  re- 
moved into  the  next  Circuit  Court  of 
the  United  States,"  etc.,  is  unmis- 
takable in  meaning,  and  its  effect  is 
not  destroyed  by  the  obviously  inad- 
vertent omission  of  a  semicolon  after 
the  word  "accepted,"  and  is  not  ob- 
jectionable. Gruetter  v.  Cumberland 
Tel.  &  Tel.  Co.,  181  Fed.  248,  256. 

99.  Best  V.  New  York  Life  Ins.  Co., 
2  Cin.  329,  13  Ohio"  Dee.  932,  affirmed 
in  23  Ohio  St.  105. 

[a]  A  failure  to  object  constitutes 
a  waiver  of  an  omission  to  sign  the 
petition,  for  the  reason  that  on  objec- 
tion, the  court  would  allow  counsel  to 
cure  the  omission.  Eemoval  Cases,  100' 
TJ.  S.  457,  25  L.  ed.  593;  Cooke  v. 
Seligman,  7  Fed.  263,  17  Blatchf.  452. 

1.  Guinault  v.  Louisville  &  N.  E. 
Co.,  42  La.  Ann.  52,  7  So.  62. 

2.  Guinault  ,<J.  Louisville  &  N.  E. 
Co.,  42  La.  Ann.  52,  7  So.  62. 
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at  law,'  may  sign  it. 

g.  Verification.*  —  The  petition  for  removal  is  required  to  be  duly 
verified.^  The  term  "due  verification"  is  somewhat  ambiguous  and' 
sometimes  demands  construction  to  give  effect  to  the  real  intention 
of  congress.^  What  constitutes  a  "due"  verification  of  a  petition 
would  somewhat  depend  upon  the  contents  of  the  paper  and  the  cir- 
sumstances  of  the  case.'  But  it  is  clear  that  only  matters  of  fact 
can  be  verified.* 

Who  May  Verify. — The  statute  does  not  provide  who  shall  verify 
the  petition  to  remove.®  And  it  is  held  that  a  verification  by  the 
defendant  in  person,^"  or  by  some  other  person  cognizant  of  the  facts/^ 
is  sufficient. 

h.  Amendment.  —  Proceedings  for  removal  are  process  and  are 
amendable."    But  the  denial  of  such  an  application  to  amend  is  not 


3.  Gibson  v.  Chesapeake  &  O.  Ey. 
Co.,  215  Fed.  24,  131  C.  C.  A.  332; 
Hunter  v.  Illinois  Central  E.  Co.,  188 
Fed.  645,  649,  110  C.  C.  A.i459.  But 
see  Best  v.  New  Tork  Life  Ins.  Co., 
2  Cin.  E.  329,  13  Ohio  Dee.  932,  af- 
firmed,  23  Ohio  St.  105,  under  the  act 
of  1867. 

4.  See  generally  the  title  "Verifi- 
cation." 

5.  Judicial  Code  U.  S.,  §29,  Act  Mar. 
3,  1911.  See  also  the  following  cases: 
Chesapeake  &  O.  E.  Co.  v.  Cockrell,  232 
U.  S.  146,  151,  34  Sup.  Ct.  278,  58 
L.  ed.  544;  Virginia  v.  Paul,  148  IT.  S. 
107,  13  Sup.  Ct.  536,  37  L.  ed.  386; 
Virginia  v.  Eives,  100  IT.  S.  313,  25 
L.  ed.  667;  Berry  v.  Mobile  &  O.  E. 
Co.,  228  Fed.  395;  Murray  v.  Southern 
Bell  Tel.  &  Tel.  Co.,  210  Fed.  925. 

[a]  Previous  to  present  statute 
(Judicial  Code,  Mar.  3,  1911),  (1) 
verification  of  the  petition  was  un- 
necessary (Berry  v.  Mobile  &  O.  E. 
Co.,  228  Fed.  395;  Porter  v.  Northern 
Pac.  By.  Co.,  161  Fed.  773;  Harley 
V.  Home  Ins.  Co.,  125  Fed.  792),  ex- 
cept (2)  where  removal  was  upon  the 
ground  of  local  prejudice  (Mix  parte 
Pennsylvania  Co.,  137  U.  S.  451,  11 
Sup.  Ct.  141,  34  L.  ed.  738),  and  (3) 
hence  the  want  of  a  verification  was 
not  a  fatal  defect.  Hunter  v.  Illinois 
Cent.  E.  Co.,  188  Fed.  645,  649.  See 
Howard  v.  Gold  Eeefs  of  Georgia,  102 
Fed.  657. 

6.  Berry  v.  Mobile  &  O.  E.  Co.,  228 
Fed.  395. 

7.  Berry  -w.  Mobile  &  O.  E.  Co.,  228 
Fed.  395;  Murray  v.  Southern  Bell 
Tel.  &  Tel.  Co.,  210  Fed.  925. 

8.  Murray  v.  Southern  Bell  Tel.  & 
Tel.  Co.,  210  Fed.  925, 


[a]  Where  Ground  as  Federal  Ques- 
tion.— Where  a  petition  for  removal  is 
filed  upon  the  ground  that  the  cause 
of  action  set  up  in  the  complaint  is 
one  arising  under  the  constitution  or 
laws  of  the  United  States,  it  would 
be  a  matter  to  be  determined  as  a 
conclusion  of  law  upon  an  inspection 
of  the  complaint.  There  Would  be 
no  matters  of  fact  to  be  set  up  in 
the  petition  to  be  verified.  The  only 
verification  required  in  such  case 
should  be  a  proper  verification  that 
the  party  purporting  to  make  the  ap- 
plication to  remove  does  actually  make 
the  same.  Murray  v.  Southern  Bell 
Tel.  &  Tel.  Co.,  210  Fed.  925. 

9.  Porter  v.  Coble,  246  Fed.  244,  158 
C.  C.  A.  404. 

10.  Berry  v.  Mobile  &  O.  E.  Co.,  228 
Fed,  395. 

11.  Berry  v.  Mobile  &  0.  E.  Co.,  228 
Fed.  395. 

[a]  Attorney. — ^Berry  v.  Mobile  & 
O.  E.  Co.,  228  Fed.  395. 

[b]  Vnited  States  Attorney  Verify- 
ing.— A  petition  for  removal  of  a  suit 
by  a  postmaster  to  restrain  a  postal 
inspector  from  turning  over  effects  to 
a  third  party  who  claimed  to  be  ap- 
pointed postmaster  signed  and  verified 
by  one  designating  himself  as  "U.  S. 
Atty.,"  is  not  defective  and  though 
as  such  he  was  not  attorney  for  peti- 
tioner the  words  "IT.  S.  Atty."  may 
be  taken  as  deseriptio  personae.  Por- 
ter V.  Coble,  246  Fed.  244,  158  C.  C. 
A.  404. 

12.  Brady  v.  J.  B.  McCrary  Co.,  244 
Fed.  602;  Missouri,  K.  &  T.  Ey.  Co.  V. 
Chappell,  206  Fed.  688,  694;  Woolridgo 

ii;.   McKenna,   8   Fed.    630. 
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a  denial  of  any  right  secured  by  the  constitution  of  the  United 
States." 

By  What  Court.  —  The  state  court  may  on  the  hearing  of  the  petition 
allow  an  amendment  thereto,^*  although  the  time  for  filing  such 
petition  has  expired.^^  After  removal,  amendments  may  be  allowed 
by  the  federal  district  court,^^  in  a  proper  case."  But  in  the  supreme 
court,^^  and  the  circuit  court  of  appeals,^^  amendments  will  not  be 
permitted,  except  by  consent.^"  At  the  hearing  of  the  motion  to  re- 
mand, leave  to  file  an  amended  petition  for  removal  cannot  be  sus- 
tained.^^ 

When  Amendments  May  Be  Made.  —  A  merely  defective  or  informal 
statement  of  the  necessary  facts  may  be  cured  by  amendment  in  the 
federal  court,^^  but  an  entire  absence  of  essential  facts  cannot  be.^* 


13.  Stevens'  Admr.  v.  Nichols,  157 
U.  S.  370,  15  Sup.  Ct.  640,  39  L,  ed. 
736. 

14.  Eoberts  v.  Pacific  &  A.  E.  & 
Nav.  Co.,  104  Fed.  577;  Winnemans  v. 
Edgington,  27  Fed.  324. 

15.  Eoberts  v.  Pacific  &  A.  E.  & 
N.  Co.,  104  Fed.  577. 

16.  Carson  v.  Dunham,  121  TJ.  S. 
421,  7  Sup.  Ct.  1030.  30  L.  ed.  992; 
Santa  Clara  County  v.  Goldy  Maeh.  Co., 
159  Fed.  750. 

[a]  Such  amendments  may  he  made 
In  the  federal  court  without  remanding 
to  the  state  court  for  that  purpose. 
Woolridge  v.  McKenna,  8  Fed.  650. 

[b]  Notwithstanding  the  state  court, 
ignoring  the  petition  for  removal,  has 
proceeded  even  to  final  judgment, 
amendments  may  be  allowed.  Powers 
V.  Chesapeake  &  O.  E.  Co.,  169  U.  S. 
92,  18  Sup.  Ct.  264,  42  L.  ed.  673; 
Missouri,  K.  &  T.  Ey.  Co.  v.  Chappell, 
206  Fed.  688,  694. 

[c]  But  if  a  suit  entered  upon  the 
docket  of  a  federal  court  as  removed 
was  never  in  law  removed  from  the 
state  court,  no  amendment  of  the  rec- 
ord made  in  the  federal  court  can 
afiEect  the  jurisdiction  of  the  state 
court,  and  no  amendment  can  be  made 
in  the  federal  court  to  show  that  the 
case  was  a  proper  one  to  have  been 
removed.  Missouri,  K.  &  T.  Ey.  Co. 
V.  Chappel,  206  Fed.  688,  692. 

17.  See  infra,  this  section. 

18.  Cameron  v.  Hodges,  127  U.  S. 
322,  8  Sup.  Ct.  1154,  32  L.  ed.  132. 

19.  Grand  Trunk  E.  Co.  v.  Twitehell, 
59  Fed.  727,  8  C.  C.  A.  237. 

20.  Kansas  City  S.  Ey.  Co.  v. 
Prunty,  133  Fed.  13,  66  C.  C;  A.  163. 

21.  Key  v.  West  Kentucky  Coal  Co., 
837  Fed.  258.     But  comvare  Muller  v. 
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Chicago,  I.  &  L.  E.  Co.,  149'  Fed.  939. 

22.  Powers  v.  Chesapeake  &  O.  E. 
Co.,  169  U.  S.  92,  18  Sup.  Ct.  264,  42 
L.  ed.  673;  Martin's  Admr.  v.  Balti- 
more &  O.  E.  Co.,  151  U.  S.  673,  14 
Sup.  Ct.  533,  38  L.  ed.  311;  Carson 
V.  Dunham,  121  tJ.  S.  421,  7  Sup.  Ct. 
1030,  30  L.  ed.  1030;  Ayers  v.  Wat- 
son, 113  U.  S.  594,  5  Sup.  Ct.  641,  28 
L.  ed.  1093;  Etfe  v.  Lumber  Under- 
writers, 204  Fed.  32,  36,  122  C.  C.  A. 
346;  Miller  v.  Soule,  221  Fed.  493, 
498;  Vestal  v.  Ducktowu  Sulphur,  Cop- 
per &  Iron  Co.,  210  Fed.  375;  Mis- 
souri, K.  &  T.  Ey.  Co.  V.  Chappell,  206 
Fed.  688,  692;  Santa  Clara  County  v. 
Goldy  Mach.  Co.,  159  Fed.  750;  Flynn 
V.  Fidelity  &  Casualty  Co.,  145  Fed. 
265;  Johnson  v.  Austin  Mfg..  Co.,  76 
Fed.  616;  Eobertson  v.  Scottish  Union 
&  Nat.  Ins.  Co.,  68  Fed.  173. 

[a]  Citizenship  of  Assignor. — Upon 
a  removal  on  the  ground  of  diversity 
of  citizenship  where  plaintiff  sues  aa 
assignee  of  a  chose  in  action,  and  the 
petition  for  removal  does  not  show 
the  citizenship  of  the  plaintiff's  as- 
signors, the  court  may  permit  an 
amendment  to  show  that  their  citizen- 
ship was  such  as  to  give  jurisdiction. 
Muller  V.  Chicago,  I.  &  L.  E.  Co.,  149 
Fed.  939. 

[b]  Amendment  of  defective  peti- 
tion alleging  residence  instead  of 
citizenship  is  permissible  where  it  will 
cause  no  delay.  Hinman  v.  Barrett, 
244  Fed.  621;  Markey  v.  Chicago,  M. 
&  St.  P.  E.  Co.,  171  Iowa  255,  153 
N.  W.   1053. 

23.  U.  S.— Gerling  v.  Baltimore  & 
Ohio  E.  Co.,  151  V.  S.  673,  14  Sup. 
Ct.  533,  38  L.  ed.  311;  Jackson  v. 
Allen,  132  U.  S.  27,  10  Sut).  Ct.  9,  33 
L.  ed.  249;  Crehore  v.  Ohio  &  M.  E. 
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Thus  amendments  may  be  permitted  to  set  up  facts  when  a  legal 
conclusion  only  was  stated,^*  where  the  wrong  federal  court  is  named, ^^ 
or  when  the  verification  is  defective  rnerely.^^  But  no  grounds  of 
jurisdiction  not  set  forth  in  the  petition  can  be  introduced  by  an 
amendment  allowed  in  the  federal  court.^^ 

i.  Withdrawal  of  Petition.  —  A  petition  for  removal  may  be  with- 
drawn before  any  action  upon  it  has  been  taken.^' 

3.  Bond.  —  a.  In  General.  —  The  statute  requires  the  party 
petitioning  for  a  removal  to  file  with  his  petition  therefor  a  bond,^* 
the  acceptance  of  which  is  governed  by  fixed  rules  and  does  not  rest 
in  the  discretion  of  the  state  court.^"  Such  bond  is  a  condition 
precedent  to  a  removal  of  the  cause  to  the  federal  court,^^  though  it 
is  not  a  ground  of  jurisdiction,  but  a  part  of  the  method  of  pro- 
cedure.^^ If  no  bond  is  presented,  the  state  court  is  not  bound  to 
surrender  its  ^  jurisdiction,^^   and   a  defendant  is   not   entitled   as   a 


Co.,  131  U-.  S.  240,  9  Sup.  Ct.  692,  33 
L.  ed.  144;  Stevens  v.  Nichols,  130 
U.  S.  230,  9  Sup.  Ct.  518,  32  L.  ed. 
914;  Cameron  v.  Hodges,  127  U.  S.  322, 
8  Sup.  Ct.  1154,  32  L.  ed.  132;  Car- 
son V.  Dunham,  121  TJ.  S.  421,  430,  7 
Sup.  Ct.  1030,  30  L.  ed.  992;  Grand 
Trunk  E.  Co.  v.  Twitchell,  59  Fed. 
727,  8  C.  C.  A.  237;  Miller  v.  Soule, 
221  Fed.  493;  Santa  Clara  County  v. 
Goldy  Mach.  Co.,  159  Fed.  750;  Fife 
V.  Whittell,  102  Fed.  537;  Johnson  v. 
F.  C.  Austin  Mfg.  Co.,  76  Fed.  616; 
De  Loy  v.  Travelers'  Ins.  Co.,  59  Fed. 
'319. 

24.  Kinney  v.  Columbia  S.  &  L. 
Assn.,  191  TJ.  S.  78,  24  Sup.  Ct.  30, 
48  L.  ed.  103;  Stevens  v.  Nichols,  130 
TJ.  S.  230,  9  Sup.  Ct.  518,  32  L.  ed. 
914;  Carson  v.  Dunham,  121  U.  S.  421, 
7  Sup.  Ct.  1030,  30  L.  ed.  992;  Kyle 
V.  Chicago,  E.  I.  &  P.  Ey.  Co.,  173  Fed. 
238. 

25.  Hadfield  v.  Northwestern  Life 
Assur.  Co.,  105  Fed.  530. 

26.  Berry  v.  Mobile  &  O.  E.  Co., 
228  Fed.  395;  Murray  v.  Southern  Bell 
Tel.  &  Tel.  Co.,  210  Fed.  925. 

27.  Crehore  r.  Ohio  &  M.  E.  Co., 
131  U.  S.  240,  9  Sup.  Ct.  692,  33  L. 
ed.  144;  (Jameron  v.  Hodges,  127  TJ.  S. 
322,  8  Sup.  Ct.  ni54,  32  L.  ed.  132; 
Miller  v.  Soule,  221  Fed.  493,  497. 
Contra,  Woolridge  v.  McKenna,  8  Fed. 
650,  679. 

[a]  An  amendment  to  a  petition 
for  removal  setting  up  a  separable  con- 
troversy is  (1)  not  properly  an  amend- 
ment where  it  brings  forward  another 
and  different  ground  of  removal,  and 
comes  too  late.  It  should  have  been 
made  at   or  before  the  time  the   de- 


fendant was  required  to  answer  or 
plead  to  the  plaintiff's  petition  in  the 
state  court,  which  was  not  done. 
Thompson  v.  "Ward,  199  Fed.  861.  (2) 
An  amendment  setting  up  the  exist- 
ence of  a  separable  controversy  is  per- 
missible only  by  the  state  court. 
Winnemans  v.  Edgington,  27  Fed.  324. 

28.  Anderson  v.  United  Eealty  Co., 
222  U.  S.  164,  32  Sup.  Ct.  50,  56  L. 
ed.  144,  affirming  79  Ohio  St.  23,  86 
N.  E.  644,  51  L.  E.  A.  477.  See  also 
Eome  &  C.  Const.  Co.  v.  Smith,  84 
Ga.  238,  10  S.  E.  728. 

29.  Judicial  Code,  §29,  5  Fed.  St. 
Ann.  (2nd  ed.),  p.  235;  1  U.  S.  Comp. 
St.  1916,  §1011;  Baltimore  &  O.  E.  Co. 
V.  Bates,  119  U,  S.  464,  7  Sup.  Ct.  285, 
30  L.  ed.  436;  Eemoval  Cases,  100 
U.  S.  457,  25  L.  ed.  593;  Pittsburgh, 
C.  &  St.  L.  E.  Co.  V.  Eamsey,  22 
Wall.  (TJ.  S.)  322,  22  L.  ed.  823;  State 
V.  Woodson,  164  Mo.  440,  64  S.  W. 
774. 

[a]  Under  the  Act  of  1875  the  bond 
could  be  waived.  Ayers  r.  Watson,  113 
V.  S.  594,  5  Sup.  Ct.  641,  28  L.  ed. 
1093. 

30.  Eemoval  Cases,  100  TJ.  S.  457, 
25  L.  ed.  593. 

31.  U.  S. — Alexandria  Nat.  Bank  v. 
Bates  Co.,  160  Fed.  839,  87  C.  C.  A. 
643;  Clark  v.  Guy,  114  Fed.  783;  Austin 
V.  Gagan,  39  Fed.  626,  5  L.  E.  A.  476. 
Ind. — Combs  v.  Nelson,  91  Ind.  123. 
Mo. — State  v.  Woodson,  164  Mo.  440, 
64  S.  W.  774.  Tex.— Paris  &  G.  N. 
E.  Co.  1).  Boston  (Tex.  Civ.  App.), 
142  S.  W.  944. 

32.  Miller  v.  Soule,  221  Fed.  493, 
498;  Beede  v.  Cheenev,  5  Fed.  388. 

33.  Miller   v.    Soule,    221   Fed.    493. 
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matter  of  right  to  compel  the  removal  -of  the  cause.'* 

b.  Form  and  Sufficiency.  —  (I.)  In  General.  —  The  requirements  of 
the  removal  act  as  to  the  form  of  the  bond  are  applicable  to  a  cause 
of  action  arising  prior  to  the  enactment  of  the  statute,  but  instituted 
afterward..'^  If  the  bond,  as  filed  in  the  state  court,  is  not  proper 
in  form,  it  does  not  arrest  the  jurisdiction  of  that  court,^®  and  is  un- 
available, if,  when  offered  for  acceptance,  the  time  designated  for 
the  performance  of  its  conditions  has  elapsed.'^  But  a  defective  bond 
is  not  a  sufficient  reason  for  remanding  the  cause  to  the  state  court 
after  the  removal.'* 

The  bond  must  properly  describe  the  action  in  which  it  is  given.'* 
It  must  be  conditioned  in  conformity  with  the  statute,*"  though  only 
a  substantial  comiiliance  with  its  provisions  is  required.*^    Thus  the 


34.  Miller  v.  Soule,  221  Ped.  493, 
498. 

35.  Missouri,  K.  &  T.  Ey.  Co.  v. 
Chappell,  206  Fed.  688,  698. 

36.  Alexandria  Nat.  Bank  v.  Bates 
Co.,  160  Fed.  839,  87  C.  0.  A.  643; 
Missouri,  K.  &  T.  Ey.  Co.  v.  Chappell, 
206  Fed.  688,  699;  Clark  v.  Guy,  114 
Fed.  783;  Austin  v,  Gagan,  39  Fed.  626, 
5  L.  E.  A.  476. 

Effect  of  filing  proper  petition  and 
bond,  see  infra,  X. 

37.  Clippinger  v.  Missouri  Valley 
Life  Ins.  Co.,  26  Ohio  St.  404. 

38.  Miller  v.  Soule,  221  Fed.  493, 
498j  Chase  v.  Erhardt,  198  Fed.  305; 
Probst  V.  Cowen,  91  Fed.  929. 

[a]  Seasons  for  the  Distinction. 
Where  a  defend3,nt  stands  upon  his 
rights,  the  recognition  of  which  he  is 
seeking  to  enforce,  he  must  comply 
with  all  the  conditions  upon  which 
his  right  depends;  but,  after  a  cause 
has  once  been  removed,  there  does  not 
seem  to  be  any  justifiable  reason  for 
remanding  it  because  of  some  failure 
to  comply  with  a  formality  which  could 
easily  and  readily  have  been  supplied, 
if  attention  had  been  called  to  it,  ana 
which  is  absolutely  without  practical 
value  at  the  time  the  motion  to  re- 
mand is  made.  Miller  v.  Soule,  221 
Fed.  493,  498. 

[b]  Defects  in  the  bond  relate  tp 
the  mode  of  procedure  (1)  and  are  not 
fatal  to  the  right  of  removal.  Chase 
V.  Erhardt,  198  Fed.  305.  (2)  The 
want  of  acknowledgment  or  proof  of 
the  execution  of  the  bond  for  removal 
is  a  matter  of  practice  for  the  state 
court  to  pass  upon,  and  cannot  be  re- 
Viewed  by  the  federal  court  after  the 
state    court    has   accepted    the    bond. 
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Cooke  V.  Seligman,  17  Blatohf.  452,  7 
Fed.  263.  (3)  Where  a  state  statute 
provides  that  a  foreign  corporation 
notwithstanding  its  non-compliance 
with  the  requirements  as  to  doing  of 
business  in  the  state,  is  bound  by  its 
contracts,  the  fact  that  a  removal 
bond  executed  by  such  a  corporation 
does  not  show  that  it  has  complied 
with  the  state  statute  does  not  ren- 
der the  bond  invalid.  Brady  v.  J.  B. 
McCrary  Co.,  244  Fed.  602. 

39.  Alexandria  Nat.  Bank  v.  Bates 
Co.,  160  Fed.  839,  87  C.  C.  A.  643. 

40.  Webb  v.  Southern  Ey,  Co.  (C. 
C.  A.),  248  Fed.  618. 

[a]  The  state  court  ought  not  to 
receive  the  bond  offered  by  the  peti- 
tioner, unless  the  condition  of  the 
bond  so  offered  contains  the  material 
parts  prescribed  and  required  by  the 
removal  act.  Quarrier  v,  Baltimore  & 
O.  E.  Co.,  20  W.  Va.  424;  Henen  v. 
Baltimore  &  O.  E.  Co.,  17  W.  Va.  881; 
Baltimore,  etc.  E.  Co.  v.  Pittsburg,  W. 
&  K.  E.  Co.,  17  W.  Va.   812. 

41.  U.  S.— Eemoval  Cases,  100  U.  S. 
457,  25  L.  ed.  593;  Missouri,  K.  &  T. 
Ey.  Co.  V.  Chappell,  206  Fed.  688,  698 
(condition  provided  in  former  statute 
insufficient  now);  Burdiek  v.  Hale,  7 
Biss.  96,  4  Fed.  Cas.  No.  2,147.  Fla. 
Hayes  v.  Todd,  34  Fla.  233,  15  So. 
752.  Mass.— Ellis  v.  Atlantic  &  P.  E. 
Co.,  134  Mass.  338.  W.  Va.— Bell  v. 
Bel],  3  W.  Va.  183. 

fa]  A  bond  conditioned  under  old 
statute  providing  for  filing  of  a  copy 
of  the  .bond  on  the  first  day  of  the 
next  term  of  tourt  instead  of  within 
thirty  days,  is  not  fatal  to  the  right 
of  removal.  State  Imp.  &  Dev.  Co. 
»).  Leininger,  226  Fed.  884:  Chase  v 
Erhardt,   198   Fed.   305.     Contra,  Mis- 
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bond  should  meet  the  provisions  relating  to  the  filing  of  a  copy  of 
the  transcript  in  the  federal  eourt,*^  appearance,*'  payments  of  costs," 
and  furnishing  special  bail  where  special  bail  is  necessary  in  the 
state  court.*" 

The  bond  required  is  a  joint  and  several  one.*^  The  obligee  should 
be  the  adverse  party,  not  the  people.*' 

Penalty.  —  The  bond  should  slate  a  penal  sum  in  which  the  prin- 
cipal and  sureties  bind  themselves,*^  and  a  bond  with  the  amount 
blank  is  fatally  defective.*^ 

(II.)  Sureties.  —  The  statute  requires  a  bond  with  ' '  good  and  suffi- 
cient surety."^"  One  surety  is  enough  if  he  can  respond  to  the  con- 
dition of  the  bond,'^  and  he  may  be  considered  sufficient  when  no 
objection  is  made  to  his  pecuniary  responsibility.^^     The  state  court 


souri,  K.  &  T.  Ey.  Co.  v.  Chappell,  206 
Fed.  688. 

42.  Webb  v.  Southern  Ey.  Co.  (C. 
C.  A.),  248  Fed.  618. 

[a]  A  bond  is  not  suflcient  when 
its  conditions  may  be  observed  by  til- 
ing the  record  in  any  district  court 
other  than  that  in  which  the  suit  is 
pending.  Webb  -u.  Southern  Ey.  Co. 
(C.  C.  A.),  248  Fed.  618. 

43.  Cain  v.  Commercial  Pub.  Co., 
232  U.  S.  124,  34  Sup.  Ct:  284,  58  L. 
ed.  534. 

[a]  Appearance. —  (1)  The  bond 
must  be  conditioned  for  defendant's 
appearance  in  the  federal  court  (Bell 
V.  Bell,  3  W.  Va.  183;  Vandevoort  v. 
Palmer,  4  Duer  [N.  T.]  677)  only  (2) 
where  special  bail  is  originally  de- 
mandable  in  the  action  (Burck  v.  Tay- 
lor, 39  Fed.  581,  afflrmed,  152  TJ.  S. 
634,  14  Sup.  Ct.  696,  38  L.  ed.  578) 
and  (3)  hence  there  is  no  necessity 
for  such  a  condition  in  a  bond  to  re- 
move a  case  wherein  an  undertaking 
to  dissolve  a  foreign  attachment,  con- 
stituting special  bail,  was  given,  as 
such  bond  was  not  required  but  was 
optional  with  defendant,  being  only 
required  where  he  wished  to  release 
the  attachment,  and  particularly  is  this 
true  when  such  a  bond  was  given  in 
the  state  court  which  remained  in  full 
force  in  the  federal  court.  I*reston  v. 
McNeil  L.  Co.,  143  Fed.  555. 

44.  Chase  v.  Erhardt,  198  Fed.  305; 
Sheldrick  v.  Cockcroft,  27  Fed.  579. 

[a]  Costs. — (1)  The  bond  must  be 
conditioned  to  pay  the  costs  if  the  suit 
was  improperly  removed  (Webber  v. 
Bishop,  13  Fed.  49;  Sheldrick  v.  Cock- 
croft, 27  Fed.  579;  New  Orleans,  Ft. 
J.  &  G.  J.  R.  Co.  V.  Eabasse,  44  La. 
Ann.  178,  10  So.  708;   Harrold  v.  Ar- 


rington,  64  Tex.  233),  and  (2)  where 
it  provides  for  payment  of  such  costs 
as  may  accrue  in  consequence  of  the 
"improper  removal  of  said  cause,"  it 
is  insufficient.  Hayes  ■;;.  Todd,  34  Fla. 
233,  15  So.  752. 

45.  See  the  statute. 

46.  Eoberts  v.  Carrington,  2  Hall 
(N.  Y.)  694;  Hazard  v.  Durant,  9 
E.  I.   602. 

47.  Grow  V.  Willman,  8  N.  Y.  St. 
281. 

48.  Mutual  Life  Ins.  Co.  v.  Phin- 
ney,  76  Fed.  qi7,  22  C.  C.  A.  425. 

[a]  Sufficiency  of  Amount.  —  (1) 
Five  hundred  dollars  (Groton  Bridge 
&  Mfg.  Co.  V.  American  Bridge  Co., 
137  Fed.  284)  and  (2)  one  thousand 
dollars,  where  the  suit  involved  four- 
teen thousand  dollars  (Blanchard  v. 
Dwight,  12  Wend.  192),  have  been  held 
a  sufficient  penalty, 

[b]  Failure  to  do  so  is  not  material 
on  a  motion  to  remand,  however. 
Johnson  v.  F.  C.  Austin  Mfg.  Co.,  76 
Fed.  616. 

49.  Austin  v.  Gagan,  39  Fed.  626,  5 
L.  E.  A.  476;  Burdiek  v.  Hale,  7  Biss. 
96,  4  Fed.  Cas,  No.  2,147;  Quarrier 
V.  Baltimore  &  0.  E.  Co.,  20  W.  Va. 
424. 

50.  See  the  statute,  and  Eemoval 
Cases,  100  V.  S.  457,  472,  25  L.  ed. 
593;  Miller  v.  Soule,  221  Fed.  493, 
498. 

[a]  Attomey-at-law  as  surety,  not- 
withstanding state  laws  and  practice, 
does  not  vitiate  the  bond.  Eemoval 
Cases,  100  V.  S.  457,  25  L.  ed.  593; 
Probst  V.  Cowen,  91  Fed.  929. 

51.  Eemoval  Cases,  100  U.  S.  457, 
25  L.   ed.   593. 

52.  Eemoval  Cases,  100  TJ.  S.  457, 
25  L.  ed.  593. 
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may  require  the  sureties  to  justify,^^  but  need  not  do  so  unless  re- 
quired.^* 

The  affidavit  of  the  surety  to  the  bond  must  show  that  he  is  a  resi- 
dent of  the  state, °^  and  has  sufficient  property  subject  to  execution.^' 

(III.)  Signing.  — The  statute  does  not  require  the  petitioner  to  sign, 
but  only  requires  him  to  make  the  bond,°'  so  that  as  long  as  the  bond 
is  signed  by  another  as  principal  it  is  sufficient."*  A  bond  signed  by 
the  agent  of  the  petitioner  is  sufficient  though  his  authority  does 
not  appear."* 

(IV.)  Seal.  —  No  seal  is  required  where  the  state  statute  dispenses 
with  seals.^" 

c.  Filing.  —  The  bond  must  be  filed  at  or  before  the  time  for 
answering  expires.^^  "While  the  statute  contemplates  the  filing  of 
the  bond  and  petition  for  removal  simultaneously,"^  the  bond  may  be 
filed  subsequent  to  the  filing  of  the  petition.^' 

"Where  petition  and  bond  for  removal  are  presented  as  one  in- 
strument, and  marked  "filed,"  no  separate  file  mark  on  the  bond  is 


53.  Mix  V.  Andes  Ins,  Co.,  74  N.  Y. 
53,  30  Am.  Eep.  260. 

Justification,  see  the  title  "Justifi- 
cation of  Sureties." 

54.  Empire  Transp.  Co.  v.  Richards, 
88  111.  404. 

55.  Cleveland,  C.  C.  &  St.  L.  E.  Co. 
V.  Monaghan,  140  111.  474,  30  N.  E. 
869. 

56.  Cleveland,  C.  C.  &  St.  X,.  E.  Co. 
V.  Monoghan,  140  111.  474,  30  N.  E. 
869. 

57.  U.  S.— Groton  Bridge  &  Mfg. 
Co.  V.  American  Bridge  Co.,  137  Eed. 
284;  People's  Bank  v.  Aetna  Ins.  Co., 
53  Fed.  161;  Public  Grain  &  S.  Exch. 
17.  Western  U.  T.  Co.,  11  Biss.  568,  16 
Fed.  289.  N.  Y. — Nye  v.  Northern 
Cent.  E.  Co.,  24  Hun  556;  Vandevoort 
V.  Palmer,  4  Duer  677.  Ohio. — Swan, 
Eose  &  Co.  V.  Mansfield,  C.  &  L.  M. 
E.  Co.,  4  W.  L.  Bui.  898,  7  Ohio  Dee. 
(Eeprint)    669. 

Contra,  Eough  v.  Booth  (Cal.),  3  Pac. 
91. 

58.  Public  Grain  &  S.  Exch.  v. 
Western  IT.  T.  Co.,  11  Bias.  568,  16 
Fed.  289;  Swan,  Eose  &  Co.  v.  Mans- 
field, C.  &  L.  M.  E.  Co.,  4  W.  L.  Bui. 
898,  7  Ohio  Dec.   (Eeprint)   669. 

[a]  A  bond  not  signed  by  the  prin- 
cipal or  surety  is  fatally  defective. 
Clark  V.  Guy,  114  Fed.  783. 

59.  Fayette  T.  &  T.  Co.  v.  Mary- 
land, etc.  Co.,  180  Fed.  928;  Mutual 
L.  Ins.  Co.  V.  Langley,  145  Fed.  415. 

60.  Loop  V.  Winters'  Estate,  115 
Fed,  362. 
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[a]  Seal  of  Foreign  Surety. — A  bond 
executed  by  a  foreign  corporation  in 
a  foreign  jurisdiction  with  a  foreign 
surety  company,  though  not  made  to 
appear  that  the  seals  aflSxed  have  been 
authorized,  and  though  it  is  not  made 
to  appear  that  the  foreign  surety  com- 
pany is  authorized  to  do  business  in 
the  state  of  Florida,  so  that  the  state 
judge  was  authorized  to  accept  same 
without  justification,  where  the  certi- 
fied copy  of  the  oond  contained  in 
the  record  appears  to  be  signed  by  the 
president  of  the  defendant,  and  the 
surety  company  by  its  agent  and  at- 
torney in  fact,  and  the  corporate  seal 
attached,  it  is  sufficient  to  authorize 
the  state  judge  to  accept  the  same, 
unless  something  is  brought  to  his  at- 
tention questioning  the  validity  of  the 
bond.  Brady  v.  J.  B.  McCrary  Co., 
244  Fed.   602,  605. 

61.  Austin  V.  Gagan,  39  Fed.  626, 
5  L.  E.  A.  476. 

[a]  The  court  cannot  by  nunc  pro 
tunc  order  give  the  bond  a  retroactive 
effect,  so  as  to  cut  off  a  right  which 
had  vested  in  the  meantime.  Austin 
V.  Gagan,  39  Fed.  626,  5  L.  R.  A. 
476. 

62.  Maine  v.  Gilman,  11  Fed.  214; 
Best  V.  New  York  Life  Ins.  Co.,  2 
Cin.  329,  13  Ohio  Dec.  932. 

Time  for  removal,   see  supra,  VI. 

63.  Maine  v.  Gilman,  11  Fed.  214, 
the  only  result  in  such  case  is  that 
the  petition  for  removal  has  no  ef- 
fect upon  the  jurisdiction  of  the  state 
court  until  the  bond  is  filed. 
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necessary.^* 

d.  Approval.  —  While  the  bond  should  be  presented  to  the  judge 
of  the  state  court  for  his  aipproval,^"  the  arbitrary  refusal  of  the 
judge  to  approve  a  surety  will  not  preclude  a  removal.*^  Nor  can 
the  failure  of  the  state  judge  to  approve  the  bond  and  make  the  order 
of  removal  when  presented  to  him  deprive  the  defendant  of  his  right 
to  remove.®'  The  statute  does  not  require  a  regular  notice  of  motion 
for  approval  of  the  bond  and  for  an  order  of  removal  specifying 
a  time  and  place  at  which  the  other  party  can  be  heard.^* 

e.  Amendment  or  New  Bond.  —  A  defective  bond  filed  in  the  state 
court  may  be  amended  in  the  federal  court,"^  so  as  to  show  the  proper 
district  to  which  the  record  is  removable,'"  or  to  correct  the  condition 
of  the  bond,'^  even  after  the  time  allowed  to  remove  a  cause  has  ex- 
pired;'^ or  the  court  may,  upon  motion,  permit  a  new  bond  to  be 
filed  to  remedy  the  defect.'^ 

4.  Notice.  —  The  judicial  code  requires  that  written  notice  of 
the  petition  and  bond  for  removal  be  given  the  adverse  party  prior 
to  filing  the  same.'*  Compliance  with  this  provision,  while  man- 
datory'^ in  the  sense  that  if  the  notice  is  not  given  and  appropriate 


64.  Texas  &  Pac.  Ey.  Co.  v.  D3,vis, 
93  Tex.  378,  54  S.  W.  381,  55  S.  W. 
562.     See  the  title  "Filing."- 

65.  Groton  Bridge  &  Mfg.  Co.  v. 
American  Bridge  Co.,  137  Fed.  284; 
Goddard  v.  Bosson,  21  Kan.  139. 

66.  Groton  Bridge  &  Mfg.  Co.  v. 
American  Bridge  Co.,  137  Fed.  284. 

67.  Brady  v.  J.  B.  McCrary  Co.,  244 
Fed.  602,  605. 

68.  Hinman  v.  Barrett,  244  Fed. 
621. 

69.  Chase  v.  Erhardt,  198  Fed.  805; 
Overman  Wheel  Co.  v.  Pope  Mfg.  Co., 
46  Fed.  577;  Harris  v.  Delaware,  L. 
&  W.  B.  Co.,  18  Fed.  833;  Deford  v. 
MehafEy,  13  Fed.  481. 

70.  Hodge  V.  Chicago  &  A.  R.  Co., 
121  Fed.  48,  57  C.  C.  A.  388. 

71.  Chase  v.  Erhardt,  198  Fed.  305. 

72.  Hodge  v.  Chicago  &  A.  E.  Co., 
121  Fed.  48,  57  C.  C,  A.  388. 

73.  Missouri,  K.  &  T.  Ey.  Co.  v. 
Chappell,  206  Fed.  688. 

[a]  Thus,  in  Chase  v.  Erhardt,  198 
Fed.  305,  and  Deford  v.  Mehaffy,  13 
Fed.  481,  and  Harris  v.  Delaware,  L. 
&  W.  E.  Co.,  18  Fed.  833,  there  was 
a  motion  to  remand  for  a  defective 
bond,  and  against  this  motion  was  a 
counter  motion  to  be  allowed  to  file 
a  good  bond  to  remedy  the  defect.  The 
court  held  in  these  cases  that_  the 
form  of  the  bond  was  not  a  jurisdic- 
tional matter,  but  one  of  procedure, 
and  declined  to  remand,  but  upon 
terms    that    a   proper   bond    be    filed 


within  a  stated  time.  See  Missouri,  K. 
&  T.  Ey.  Co.  V.  Chappell,  206  Fed.  688, 
699. 

74.  Judicial  Code,  §29;  Cain  v.  Com- 
mercial Pub.  Co.,  232  U.  S.  124,  34 
Sup.  Ct.  284,  58  L.  ed.  534;  Cropsey  v. 
Sun  Printing  &  Pub.  Assn.,  215 .  Fed. 
132;  Wanner  v.  Bissinger  &  Co.,  210 
Fed.  96;  Goins  v.  Southern  Pac.  Co., 
198  Fed.  432;  Booki  v.  Pullman  Co., 
220  Mass.  71,  107  N.  E.  418. 

But  see  under  a  prior  statute:  Goins 
V.  Southern  Pacific  Co.,  198  Fed.  432; 
Chiatovich  v.  Hanchett,  78  Fed.  193; 
Southern  Ey.  Co.  v.  Hudgins,  107  6a. 
334,  33  S.  E.  442;  Fieklin  v.  Tarver, 
59  Ga.  263. 

[a]  There  is  no  necessity  for  notice 
where  upon  dismissal  as  to  a  resident 
defendant  in  open  court,  a  motion  to 
remove  was  made,  all  parties  being  be- 
fore the  court.  Byrne's  Admr.  v.  Ches- 
apeake &  0.  E.  Co.,  151  Ky.  553,  152 
S,   W.  538. 

[b]  The  statutory  notice  serves  no 
purpose  but  to  advise  the  plaintiff  that 
the  suit  and  all  future  proceedings 
therein  are  about  to  be  transferred  to 
another  tribunal,  to  submit  to  his 
scrutiny  the  sufficiency  of  the  peti- 
tion and  bond,  and  to  enable  him  to 
speed  proceedings  if  the  defendant  de- 
lays therein.  Cropsey  v.  Sun  Printing 
&  Pub.  Assn.,  215  Fed.  132;  Hansford 
V.  Stone-Orilean- Wells  Co.,  201  Fed. 
185. 

75.    United   States  v.   Sessions,    205 
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objection  thereto  is  made,  the  suit  will  be  remanded  for  lack  thereof,^" 
is  not  a  jurisdictional  prerequisite  in  the  strict  sense,  but  is  juris- 
dictional in  a  limited  sense  only.'^ 

me  notice  should  clearly  specify  upon  what  provisions  the  petitioner 
would  rely,  whether  solely  upon  the  facts  set  out  in  the  verified 
petition  or  upon  affidavits,'*  copies  of  which  should  be  served  upon 
him."  Service  of  a  copy  of  the  petition  to  remove  and  of  the  bond 
is  not  sufficient  notice.*" 

5.  Filing  and  Presentation.  —  The  petition  for  a  removal  of  a 
cause  on  the  ground  of  a  federal  question,  diversity  of  citizenship, 
or  a  separable  controversy  is  required  to  be  filed  in  such  suit  in 
the  state  court.*^    And  to  terminate  jurisdiction,  a  presentation  of 


Fed.  502,  123  C.  C.  A.  570;  Arthur  v. 
Maryland  Casualty  Co.,  216  Fed.  386; 
Cropsey  v.  Sun  Printing  &  Pub.  Assn., 
215  Fed.  132;  Wanner  v.  Kissinger  & 
Co.,  210  Fed.  96. 

[a]  Fewer  to  pass  upon  the  suffi- 
ciency of  the  removal  proceedings  Is 
not  vested  in  the  state  court  by  the 
requirement  as  to  notice.  Goins  v. 
Sbuthern  Pacific  Co.,  198  Fed.  432, 
followed  in  Cropsey  v.  Sun  Printing  & 
Publishing  Assn.,  215  Fed.  132. 

76.  U.  S. — Arthur  v.  Maryland  Cas- 
ualty Co.,  216  Fed.  386;  Wanner  v. 
Bissinger,  210  Fed.  96;  Goins  v.  South- 
ern Pac.  Co.,  198  Fed.  432.  Mass. 
Booki  V.  Pullman  Co.,  220  Mass.  71, 
107  N.  E.  418. 

77.  Cropsey  v.  Sun  Printing  &  Pub. 
Assn.,  215  Fed.  132;  Goins  v.  Southern 
Pae.  Co.,  198  Fed.  432. 

[a]  The  requirement  of  notice  is 
akin  In  Its  jurisdictional  effect  to  the 
requirement  of  the  statute  involved  in 
Ex  parte  Wisner,  203  U.  S.  449,  27 
Sup.  Ct.  150,  51  L.  ed.  264,  and  In  re 
Moore,  209  U.  S.  490,  28  Sup.  Ct.  585, 
52  L.  ed.  904,  14  Ann.  Cas.  1164,  that 
"suit  shall  be  brought  only  in  the 
district  of  the  residence  of  either  the 
plaintiff  or  the  defendant."  Goins  i). 
Southern  Pae.  Co.,  198  Fed.  432. 

78.  Bonner  v.  Merkle,  77  Fed.  485. 

[a]  A  notice  lecitlng  that  defend- 
ant will  on  the  day  of  its  date  file 
in  the  state  court  the  petition  for  and 
bond  on  removal,  copies  of  all  of  which 
were  served  before  filing  and  filed  on 
that  date  is  sufficient.  Hansford  ■». 
Stone-Ordean-Wells  Co.,  201  Fed.  185. 
See  also  Cropsey  v.  Sun  Printing  & 
Publishing  Assn.,  215  Fefl.  132,  a  no- 
tice "on  or  before"  a  given  date  the 
petition  would  be  filed  is  not  uncer- 
tain. 
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[b]  Though  It  does  not  specify  the 
time  and  place  when  the  petition  is 
to  be  presented,  the  notice  is  suffi- 
cient. Hinman  v.  Barrett,  244  Fed. 
621,  624;  Potter  v.  General  Baking  Co., 
213  Fed.  697. 

79.  Banner  v.  Meikle,  77  Fed.  485. 

80.  Loland  V.  Northwest  S.  Co.,  209 
Fed.  626.  But  see  Chase  v.  Erhardt, 
198  Fed.  305. 

81.  Judicial  Code,  §29;  25  St.  at 
L.  435;  U.  S.  Comp.  St.  1916,  §1011; 
Eemington  v.  Central  Pac.  E.  Co.,  198 
17.  S.  95,  25  Sup.  Ct.  577,  49  L.  ed. 
959;  Virginia  v.  Paul,  148  U.  S.  107, 
13  Sup.  Ct.  536.  37  L.  ed.  386;  Bryant 
Bros.  Co.  V.  Robinson,  149  Fed.  321,  79 
C.  C.  A.  259;  Higson  v.  North  River 
Ins.  Co.,  l84  Fed.  165;  Johnson  «. 
Computing  Scale  Co.,.  139  Fed.  339; 
Mayor  v.  Doekery,  108  Fed.  897. 

[a]  Must  be  filed  in  the  clerk's 
office  of  the  county  where  the  suit  is 
pending.  Noble  v.  Massachusetts  Ben. 
Assn.,  48  Fed.  337. 

[b]  The  filing  of  such  a  petition  in 
the  federal  court  is  ineffective  though 
granted  by  the  federal  court.  Bryant 
Bros.  Co.  V.  Robinson,  149  Fed.  321,  79 
C.  C.  A.  259;  Higson  v.  North  River 
Ins.  Co.,  184  Fed.  165;  Mayo  V,  Doek- 
ery, 108  Fed.  897;  Higson  V.  North 
River  Ins.  Co.,  153  N.  C.  35,  68  S.  B. 
920. 

[c]  The  petition  becomes  a  part  of 
the  record  in  the  cause  when  filed. 
Crehore  v.  Ohio  &  M.  Ey.  Co.,  131 
U.  S.  240,  9  Sup.  Ct.  692,  33  L.  ed. 
144;  Phoenix  Ins.  Co.  v.  Peehner,  95 
U.  S.  183,  24  L.  ed.  427. 

[d]  The  fact  that  the  papers  are 
not  marked  "filed"  is  not  material  if 
the  petition  is  in  fact  filed.  Brady  v. 
J.  B.  MeCrary  Co.,  244  Fed.  602,  605; 
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the  petition  and  bond  to  the  state  court  is  required  by  many- 
courts.^^  If  the  petition  to  remove  and  bond  are  filed  within  the 
requisite  time,  they  need  not  be  presented  until  after  the  time  de- 
fendant is  required  to  plead.*^  Illustrations  of  what  has  been  held 
a  sufficient  presentation  will  be  found  in  the  notes.** 

S.  Pleading  to  Petition.  —  Although  the  removal  statute  does  not 
refer  to  any  pleadings  filed  in  opposition  to  the  petition  for  removal,*" 
demurrers  and  other  forms  of  objection  are  sometimes  filed.*^  But 
issues  of  fact  cannot  be  raised  thereon.*' 

7.  Determination  of  Removability  and  Acceptance  of  Petition 
and  Bond.  —  Though  comity  dictates  a  hearing,  a  request  for  an 
order,  and  a  grant  thereof,**  no  hearing  in  the  state  court  isi  neces- 
sary to  work  removal  to  the  federal  court.*^  The  judicial  code  pro- 
vides that  it  shall  be  the  duty  of  the  state  court  to  accept  the  petition 
for  removal  and  bond  and  proceed  no  further  in  such  suit.'"  The  state 
court  must  accept  as  true  the  statements  of  fact  in  the  petition  for 


Waite   V.   Phoenix   Ins.    Co.,    62    Fed. 
769.     See  the  title  "Filing." 

82.  See  infra,  VIII. 

83.  Burck  v.  Taylor,  39  Fed.  581, 
afflrmed,  152  IT.  S.  634,  14  Sup.  Ct. 
696,  38  L.  ed.  578. 

84.  See  infra,  this  note. 

[a]  It  Is  a  sufficient  presentation 
to  the  court  to  present  the  papers  to 
him  in  chambers  and  then  file  them 
in  the  clerk's  office  with  his  order 
approving  the  bond  endorsed  thereon. 
Remington  v.  Central  Pac.  E.  Co.,  198 
V.  S.  95,  25  Sup.  Ct.  577,  49  L.  ed. 
959;  Johnson  v.  Computing  Scale  Co., 
139  Fed.  339;  Groton  Bridge  &  Mfg. 
C9.  V.  American  Bridge  Co.,  137  Fed. 
284.  Contra,  Williams  v.  Massachusetts 
Benef.    Assn.,   47   Fed.    533. 

[b]  An  oral  motion  to  the  court  for 
removal  of  the  cause  is  a  sufficient 
presentation  of  a  petition  to  remove 
and  bond  on  file  in  the  clerk's  office. 
Mays  ».  NewUn,   143  Fed.   574. 

[e]  The  mere  presentation  of  the 
petition  and  hond  to  the  court  in 
vacation  and  his  refusal  to  act  thereon 
at  that  time  whereupon  the  papers 
were  filed  in  the  clerk's  office  of  the 
state  court  is  not  a  sufficient  presenta- 
tion. Williams  v.  Massachusetts  Benef. 
Assn.,  47  Fed.  533. 

85.  See   Judicial   Code. 

86.  Herron's  Admr.  v.  Bates  & 
Sogers  Const.  Co.,  180  Ky.  851,  203 
S.  W.  719. 

[a]  The  want  of  proper  verification 
of  the  petition  for  removal  cannot  be 
raised  by  general  demurrer  but  must 
!be  raised  by  motion  or  specific  objec- 


tion. Herron's  Admr.  v.  Bates  & 
Rogers  Const.  Co.,  180  Ky.  851,  203 
S.   W.  719. 

[b]  Objections  to  the  bond  are  not 
raised  by  a  general  demurrer  to  the 
petition.  Herron's  Admr.  v.  Bates  & 
Rogers  Const.  Co.,  180  Ky.  851,  203 
S,  W.  719. 

87.  See  infra,  VII,  B,  7. 

88.  Pittsburgh,  C.  &  St,  L.  R.  Co. 
V.  Ramsey,  22  Wall.  (U.  S.)  '322,  22 
L.  ed.  823;  Hansford  v.  Stone-Ordean- 
Wells  Co.,  201  Fed.  185. 

89.  Hansford  v.  Stone-Ordean-Wells 
Co.,  201  Fed.  185,  as  the  filing  of  the 
petition  and  bond  divests  the  state 
court  of  jurisdiction. 

90.  U.  S. — Judicial  Code,  §29;  Cain 
V.  Commercial  Pub.  Co.,  232  U.  S.  124, 
34  Sup.  Ct.  284,  58  L.  ed.  534;  Ches- 
apeake &  0.  R.  Co.  V.  McCabe,  213 
U.  S.  207,  29  Sup.  Ct.  430,  53  L.  ed. 
765;  Marshall  v.  Holmes,  141  U.  S. 
589,  12  Sup.  Ct.  62,  35  L.  ed.  870; 
Brady  v.  J.  B.  MoCrary  Co.,  244  Fed. 
602,  604;  Webb  v.  Southern  By.  Co., 
235  Fed.  578;  Kirby  v.  Chicago  & 
N.  W.  R.  Co.,  106  Fed.  551.  Ark. 
Texarkana  Tel.  Co.  v.  Bridges,  75  Ark. 
116,  86  S.  W.  841.  Ga.— Stewart  v. 
Mordeeai,  40  Ga.  1,  2  Am.  Rep.  55. 
la. — Chambers  v.  Illinois  Cent.  R.  Co., 
104  Iowa  238,  73  N.  W.  593.. 

[a]  The  court  does  that  by  enter- 
ing Its  approval  thereon.  This  is  equiv- 
alent to  a  judgment  removing  the 
case,  and  may  be  considered  the  final 
judgment  of  the  superjor  court.  Jack- 
son V.  Mutual  Life  Ins.  Co.,  60  Ga. 
423. 
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removal  :«^  any  issues  of  fact  arising  thereon  must  be  determined  by 
the  federal  court,^^  on  application  to  remand.*^  And  the  only  ques- 
tion before  the  state  tribunal  is  whether,  admitting  the  facts  to  be 
true,  it  appears  on  the  face  of  the  whole  record  that  the  petitioner 
is  entitled  to  the  removal.^*     This  question  of  law  it  has  power  to 

22  L.  E.  A.  (N.  S.)  1250;  Beutseh  v. 
Alaska  G.  Min  Co.,  237  Fei.  215;  Mil- 
ler V.  Soule,  221  Fed.  493,  497;  Phillips 
V.  Western  Terra  Cotta  Co.,  174  Fed. 
873,  876.  Ala.— Stix  v.  Keith,  90  Ala. 
121,  7  So.  423.  Ark.— St.  Louis  S.  W. 
E.  Co.  V.  Adams,  87  Ark.  136,  112  S. 
W.  186;  Texarkaua  Tel.  Co.  v.  Bridges, 
75  Ark.  116,  86  S.  W.  841;  Little  Eock, 
M.  B.  &  T.  Ey.  Co.  v.  Iredell,  50  Ark. 
388,  8  S.  W.  21.  Ga.— Southern  E.  Co. 
V.  Hudgins,  108  Ga.  524,  33  S.  E.  1011; 
s.  c,  107  Ga.  334,  33  S.  E.  442; 
Horan  v.  Straehan,  82  Ga.  566,  9  S.  E. 
429.  la. — Wiseearver  v.  Chicago,  E.  I. 
&  P.  E.  Co.,  139  Iowa  596,  117  N.  "W. 
961;  Byson  v.  MoPhersou,  71  Iowa 
437,  32  N.  W.  418.  Mass.— Long  v. 
Quinn  Bros.,  215  Mass.  85,  102  N.  E. 
348.  Wis. — State  ex  rel.  Attorney- 
General  V.  Frost,  113  Wis.  623,  88  N. 
W.  912,  89  N.  W.  915. 

[a]  If  any  question  is  raised  as  to 
the  actual  citizenship  of  either  of  the 
parties,  this  issue  is  triable  in  the  fed- 
eral court,  and  not  by  the  state  court, 
which  must  assume  that  the  facts  as 
to  citizenship  are  as  they  appear  in 
the  petition  for  removal,  even  though 
plaintiff  alleges  the  defendant  to  be 
a  resident.  Southern  E.  Co.  v.  Hudgins, 
107  Ga.  334,  33  S.  E.  442. 

93.  Stix  V.  Keith,  90  Ala,  121,  7  So. 
423;  Munuss  v.  American  Agr.  Chem. 
Co.,  216  Mass.  423,  103  N.  E.  859. 

Remanding  cause,  see  infra,  XII. 

94.  V.  S.— Crehore  v.  Ohio  &  M.  Ey. 
Co.,  131  U.  S.  240,  244,  9  Sup.  Ct. 
692,   33  L.   ed.   144;   Burlington,  C.  E. 

6  N".  Ey.  Co.  V.  Dunn,  122  U.  S.  513, 

7  Sup.  Ct.  1262,  30  L.  ed.  1159;  Car- 
son V.  Hyatt,  118  U.  S.  279,  6  Sup. 
Ct.  1050,  30  L.  ed.  167;  Stone  v.  South 
Carolina,  117  U.  S.  430,  6  Sup.  Ct. 
799,  29  L.  ed.  962;  Phillips  v.  Western 
Terra  Cotta  Co.,  174  Fed.  873,  876. 
Ark.— Steed  v.  Henry,  120  Ark.  583, 
180  S.  W.  508;  Little  Eock,  M.  E.  & 
T.  Ey.  Co.  V.  Iredell,  50  Ark.  388,  8 
S.  W.  21.  Ga.— Southern  Ey.  Co.  v. 
Hudgins,  107  Ga.  334,  33  S.  E.  442; 
Horan  v.  Straehan,  82  Ga.  566,  9  S.  E. 
429.  Idaho. — Morbeck  v.  Bradford- 
Kennedy  Co.,  19  Idaho  83,  113  Pac. 


91.  Chesapeake  &  Ohio  Ey.  v. 
Coekrell,  232  U.  S.  146,  34  Sup.  Ct. 
278,  58  L.  ed.  544;  Illinois  Cent.  E. 
Co.  V.  Sheegog,  215  XJ.  S.  308,  316,  33 
Sup.  Ct.  101,  54  L.  ed.  208;  Chesapeake 
&  O.  E.  Co.  V.  McCabe,  213  U.  S. 
207,  29  Sup.  Ct.  430,  53  L.  ed.  765; 
Crehore  v.  Ohio  &  M.  E.  Co.,  131  XJ.  S. 
240,  9  Sup.  Ct.  692,  33  L.  ed.  144; 
Burlington  C.  E.  &  N.  Ey.  Co.  v. 
Dunn,  122  U.  S.  513,  7  Sup.  Ct.  1262, 
30  L.  ed.  1159;  Bacon  v.  Iowa  Cent. 
E.  Co.,  157  Iowa  493,  500,  137  N,  W. 
1011.  See  also  Kentucky  v.  Powers, 
201  U.  S.  1,  34,  26  Sup.  Ct.  387,  50 
L.  ed.  633,  S  Ann.  Cas.  692;  Nelson 
V.  Black  Diamond  Mining  Co.,  237 
Fed.  264;  Atlanta,  K.  &  N.  E.  Co.  v. 
Southern  E.  Co.,  153  Fed.  122,  126, 
82  C.  C.  A.  256,  11  Ann.  Cas.  766; 
Dishon  v.  Cincinnati,  N.  O.  &  T.  P. 
Ey.  Co.,  133  Fed.  471,  66  C.  C.  A. 
345. 

92.  U.  S. — Harrison  v.  St.  Louis  & 
S.  P.  E.  Co.,  232  U.  S.  318,  34  Sup. 
Ct.  333,  58  L.  ed.  621,  L,  E.  A.  1915F, 
1187;  Chicago,  E.  I.  &  P.  E.  Co.  v. 
Dowell,  229  U.  S.  102,  33  Sup.  Ct.  684, 
57  L.  ed.  1090;  Illinois  Cent.  E.  Co. 
V.  Sheegog,  215  V.  S.  308,  30  Sup. 
Ct.  101,  54  L.  ed.  208;  Texas  &  P. 
E.  Co.  V.  Eastin,  214  U.  S.  153,  29 
Sup.  Ct.  564,  53  L.  ed.  946  (affirming 
100  Tex.  556,  102  S.  W.  105);  Ches- 
apeake &  O.  E.  Co.  V.  MeCabe,  213 
U.  S.  207,  29  Sup.  Ct.  430,  53  L.  ed. 
765  (reversing  30  Ky.  L.  Eep.  1009, 
100  S.  W.  219);  Kansas  City  S.  B. 
E.  Co.  V.  Herman,  187  U.  S.  63,  70, 
23  Sup.  Ct.  24,  47  L.  ed.  76;  Kansas 
City,  Ft.  S.  &  M.  E.  Co.  v.  Daughtry, 
138  U.  a  293,  11  Sup.  Ct.  306,  34  L. 
ed.  963;  Crehore  v.  Ohio  &  M.  E.  Co., 
131  IT.  S.  240,  9  Sup.  Ct.  692,  33  L. 
ed.  144;  Burlington,  C.  E.  &  N.  Ey. 
Co.  V.  Dunn,  122  U.  S.  513,  7  Sup. 
Ct.  1262,  30  L.  ed.  1159;  Carson  v. 
Dunham,  121  U.  S.  421,  7  Sup.  Ct. 
1030,  30  L.  ed.  992;  Carson  v.  Hyatt, 
118  U.  S.  279,  287,  6  Sup.  Ct.  1050, 
30  L.  ed.  167;  Stone  v.  South  Carolina, 
117  IT.  S.  430,  6  Sup.  Ct.  799,  29  L. 
ed.  962;  Donovan  v.  Wells,  Fargo  & 
Co.,   169   Fed.   363,  94   C.   G.   A.    609, 
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determine,*^  as  the  state  court  is  not  bound  to  surrender  jurisdiction 
until  a  proper  case  therefor  is  made.®*  When  the  right  to  remove 
depends  upon  the  nature  of  the  controversy  and  the  questions  to  be 
litigated,  the  complaint  alone  is  to  be  considered  for  the  purpose  of 
ascertaining  the  nature  of  the  controversy,  and  finding  out  what 
questions  are  involved,®^  irrespective  of  the  petition  for  removal,"' 


89.  la. — ^Baeon  v.  Iowa  Cent.  E.  Co., 
157  Iowa  493,  137  N.  W.  1011.  Kan. 
Boatmen's  Bank  v.  Fritzlen,  75  Kan. 
479,  89  Pae.  915,  22  L.  R.  A.  (N.  S.) 
1235.  Ky. — Chesapeake  &  OMo  E.  Co. 
i:  Banks'  Admr.,  144  Ky.  137,  137 
S.  W.  1066.  Me. — Craven  v.  Turner, 
82  Me.  383,  19  Atl.  864.  Mass.— Dun- 
fcar  V.  Eosenbloom,  119  N.  E.  829; 
Long  V.  Quinn  Bros.,  215  Mass.  85, 
102  N.  E.  348.  Mo. — Sears  v.  Atchison, 
T.  &  S.  F.  E.  Co.,  163  Mo.  App.  711, 
147  S.  W.  860.  N.  C— Fore  v.  Sylva 
Tanning  Co.,  175  N.  C.  583,'  96  S.  E. 
48;  Cox  1/.  Atlantic  Coast  L.  E.  Co.,  166 
N.  C.  652,  82  S.  E.  979.  Okla.— West- 
ern Coal  &  M.  Co.  V.  Osborne,  30  Okla. 
235,  119  Pac.  973. 

[a]  ' '  The  question,  whether  a  cause 
for  removal  is  made  out  as  matter  of 
law  upon  the  face  of  the  record,  is 
one  which  the  state  court  must  con- 
sider and  decide."  Long  v.  Quinn 
Bros.,  215  Mass.   85,  102  N.  E.  348. 

[b]  The  Whole  Eecord  Must  Be  Ex- 
amined.— Missouri,  K.  &  T.  Ey.  Co.  v. 
Chappell,  206  Fed.  688,  692;  Middle- 
ton  V.  Middleton,  87  Iowa  292,  54  N. 
W.  143. 

95.  V.  S. — Galveston,  H.  &  S.  A. 
E.  Co.  V.  Texas,  170  U.  S.  226,  18 
Sup.  Ct.  603,  42  L.  ed.  1017;  Crehore 
V.  Ohio  &  M.  Ey.  Co.,  131  U.  S.  240, 
9  Sup.  Ct.  692,  33  L.  ed.  144;  Burling- 
ton, C.  E.  &  M.  E.  Co.  V.  Dunn,  122 
IT.  S.  513,  7  Sup.  Ct.  1262,  30  L.  ed. 
1159.  Ala.— Stix  v.  Keith,  90  Ala. 
121,  7  So.  423.  Ga.— Louisville  &  N. 
E.  Co.  V.  Newman,  132  Ga,  523,  64 
S.  E.  541,  26  L.  E.  A.  (N.  S.)  969. 
la. — Bacon  v.  Iowa  Cent.  E.  Co.,  157 
Iowa  493,  137  N.  W.  1011.  Tex. 
Henderson  v.  Cabell,  83  Tex.  541,  19 
S.  W.   287. 

96.  V.  S. — Eemoval  Cases,  100  TJ.  S. 
457,  474,  25  L.  ed.  593.  Ky.— Lan- 
ders V.  Tracy,  171  Ky.  657,  188  S.  W. 
763.  Va. — Guarantee  Co.  v.  First  Nat. 
Bank,  95  Va.  480,  28  S.  E.  909.  W.  Va. 
Ouarrier  v.  Baltimore  &  O.  E.  Co.,  20 
W.  Va.  424;  White  v.  Holt,  20  W.  Va. 
792;  Henen  v.  Baltimore  v.  0.  E.  Co., 


17  W.  Va,  881,  895;  Baltimore  &  O. 
E.  Co.  V.  Pittsburg,  etc.  E.  Co.,  17  W. 
Va.  812,  859. 

97.  Great  Northern  Ey.  Co.  v.  Alex- 
ander, 246  XJ.  S.  276,  38  Sup.  Ct.  237, 
62  L.  ed.  713;  Chicago,  B.  &  Q.  E. 
Co.  V.  Willard,  220  U.  S.  413,  420,  31 
Sup.  Ct.  460,  55  L.  ed.  521;  Southern 
Ey.  Co.  V.  Miller,  217  II.  S.  209,  216, 
30  Sup.  Ct.  450,  54  L.  ed.  732;  Ala- 
bama G.  S.  E.  Co.  V.  Thompson,  200 
U.  S.  206,  26  Sup.  Ct.  161,  50  L.  ed. 
441;  Connell  v.  Smiley,  156  U.  S.  335, 
340,  15  Sup.  Ct.  353,  39  L.  ed.  443; 
Torrence  v.  Shedd,  144  U.  S.  527,  530, 
12  Sup.  Ct.  726,  36  L.  ed.  528;  Louis- 
ville &  Nashville  E.  E.  Co.  v.  Wange- 
lin,  132  V.  S.  599,  10  Sup.  Ct.  203, 
33  L.  ed.  473;  Little  v.  Giles,  118  U.  S. 
596,  600,  7  Sup.  Ct.  32,  30  L.  ed.  269; 
Sloane  v.  Anderson,  117  U.  S.  275,  6 
Sup.  Ct.  730,  29  L.  ed.  899;  Pirie  v. 
Tvedt,  115  U.  S.  41,  43,  5  Sup.  Ct. 
1034,  1161,  29  L.  ed.  331;  Deutsch  v. 
Alaska  Gastineau  Mining  Co.,  237  Fed. 
215;  Muir  v.  Louisville  &  N.  E.  Co., 
247  Fed.  888;  Charroin  v.  Eomort  Mfg. 
Co.,  236  Fed.  1011;  Trana  v.  Chicago, 
M.  &  P.  S.  Ey.  Co.,  228  Fed.  824; 
Wright  v.y  Ankeny,  217  Fed.  985. 

[a]  InsuiBcient  Complaint.  —  The 
mere  fact  that  plaintiff's  statement  of 
his  cause  of  action  is  insufficient  and 
too  vague  to  warrant  a  court  of  equity 
in  granting  the  relief  sought  is  no 
P'round  for  refusing  to  grant  removal 
if  otherwise  proper.  Marshall  v. 
Holmes,  141  U.  S.  589,  12  Sup.  Ct.  62, 
j  35  L.  ed.  870. 

98.  Great  Northern  Ey.  Co.  v.  Alex- 
!  ander,  246  U.  S.  276,  38  Sup.  Ct.  237, 
,  62  L.  ed.  713;  Oregon  S.  L.  &  U.  N. 
I  E.    Co.    V.    Skottowe,    162    U.    S.    490, 

16  Sup.  Ct.  869,  40  L.  ed.  1048;  East 
Lake  Land  Co.  v.  Brown,  155  U.  S. 
488,  15  Sup.  Ct.  357,  39  L.  ed.  233; 
Chappell  V.  Waterworth,  155  XJ.  S.  102, 
15  Sup.  Ct.  34,  39  L.  ed.  85;  Tennessee 
V.  Union  &  Planters'  Bank,  152  U.  S. 
454,  14  Sup.  Ct.  654,  38  L.  ed.  511; 
Metealf  v.  Watertown,  128  U.  S.  586, 
9  Sup.  Ct.  173,  32  L.  ed.  543;  Wabash 
E.    Co.    V.    Barbour,    73    Fed.    513,    19 
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or  the  answer,®'  or  the  evidence  of  the  defendant,^  unless  the  good 
faith  of  the  plaintiff  comes  into  question.^ 

If,  assuming  the  facts  to  be  true,  it  appears  that  the  cause  is  not 
in  fact  removable,  the  state  court  may  retain  the  case  and  proceed 
as  if  no  application  had  been  made.'  And  if  the  state  court  has 
correctly  decided  to  do  so,  the  obtaining  of  a  transcript  of  the  record 
and  the  filing  of  it  in  the  circuit  court  of  the  United  States  can  have 
no  possible  effect  upon  the  jurisdiction  of  the  state  court  over  the 
case.*  But  an  adverse  determination  involves  the  risk  of  having  all 
of  its  subsequent  proceedings  rendered  of  no  avail,  should  its  de- 
cision be  later  reversed.^ 

If  the  petition  sufficiently  shows  a  case  for  removal,  and  a  proper 


C.   C.   A.   546;   Winters  v.   Drake,   102 
Fed.   545.     See  sv/pra,  VII,  B,   2,  b. 

99.  Great  Northern  Ry.  Co.  v.  Alex- 
ander, 246  TJ.  S.  276,  38  Sup.  Ct.  237, 
62  L.  ed.  713;  State  of  Arkansas  v. 
Choctaw   &  M.   E,    Co.,   134  Fed.   106. 

1.  Great  Northern  By.  Co.  v.  Alex- 
ander, 246  U.  S.  276,  38  Sup.  Ct.  237, 
62  L.  ed.  713. 

[a]  "It  is  also  settled  that  a  ease 
arising  under  the  laws  of  the  United 
States,  non-removable  on  the  com- 
plaint, when  commenced,  cannot  be 
converted  into  a  removable  one  by  evi- 
dence of  the  defendant  or  by  an  order 
of  the  court  upon  any  issue  tried  upon 
the  merits,  but  that  such  conversion 
can  only  be  accomplished  by  the  vol- 
untary amendment  of  his  pleadings  by 
the  plaintiff  or,  where  the  case  is  not 
removable  because  of  joinder  of  de- 
fendants, by  the  voluntary  dismissal  or 
nonsuit  by  him  of  a  party  or  of  parties 
defendant."  Great  Northern  Ey.  Co. 
V.  Alexander,  246  TJ.  S.  276,  38  Sup. 
Ct.  237,  62  L.  ed.  713. 

2.  Hough  V.  Soeiete  W.  De  Eussie, 
232  Fed.  635.  See  supra,  VII,  B,  2,  c, 
(VII). 

3.  U.  S. — Iowa  Cent.  E.  Co.  v. 
Bacon,  236  U.  S.  305,  35  Sup.  Ct.  357, 
59  L.  ed.  591;  Crehore  v.  Ohio  &  M. 
E.  Co.,  131  U.  S.  240,  9  Sup.  Ct.  692, 
33*  L.  ed.  144;  Stone  v.  South  Carolina, 
117  TJ.  S.  430,  6  Sup.  Ct.  799,  29  L. 
ed.  962;  Amory  v.  Amory,  95  TJ.  S. 
186,  24  L.  ed.  428;  Montgomery  v. 
Postal  Tel.-C.  Co.,  218  Fed.  471.  Ala. 
Stix  V.  Keith,  90  Ala.  121,  7  So.  423; 
Ex  parte  State,  71  Ala.  363.  Ga. 
Dahlonega  Co.  v.  Hall  Mdse.  Co.,  88 
Ga.  339,  14  S.  E.  473.  la.— Bacon  v. 
Iowa  Cent.  R.  Co.,  157  Iowa  493,  137 
N.  W.  1011.  Tex. — Henderson  v.  Cabell, 
83  Tex.  541,  19  S.  W.  287. 
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[a]  The  presentation  of  a  petition 
for  the  removal  of  a  suit  which  is  not 
removable  does  not  work  a  transfer. 
U.  S.^-Iowa  Cent.  E.  Co.  v.  Bacon,  236 
U.  S.  305,  35  Sup.  Ct.  357,  59  L.  ed. 
591;  Madisonville  Tr.  Co.  v.  St.  Ber- 
nard Min.  Co.,  196  U.  S.  239,  245,  25 
Sup.  Ct.  251,  49  L.  ed.  462;  Crehore 
V.  Ohio  &  M.  Ey.  Co.,  131  TJ.  S.  240, 
9  Sup.  pt.  692,  33  L.  ed.  144;  Amory 
V.  Amory,  95  U.  S.  186,  24  L.  ed.  428; 
Phoenix  Ins.  Co.  v.  Pechner,  95  TJ.  S. 
183,  24  L.  ed.  427;  Montgomery  v. 
Postal  Tel.-Cable  Co.,  218  Fed.  471, 
474;  Ex  parte  Wells,  3  Woods  128,  29 
Fed.  Cas.  No.  17,386.  Ala. — Ex  parte 
State,  71  Ala.  363.  Cal. — ^Knott  v.  Mc- 
Gilvray,  124  Cal.  128,  56  Pae.  789. 
la. — Stommel  V.  Timbrel,  84  Iowa  336, 
51  N.  W.  159;  Delaware  E.  Const.  Co. 
17.  Davenport  &  St.  P.  E.  Co.,  46  Iowa 
406;  Burch  v.  Davenport  &  St.  P.  E. 
Co.,  46  Iowa  449,  26  Am.  Bep.  150. 
Kan. — Larson  v.  Cox,  39  Kan.  631,  18 
Pae.  892.  Ky.— Ward  v.  Pullman  Car 
Corp.,  131  Ky.  142,  114  S.  W.  754,  25 
L.  E.  A.  (N.  S.)  343.  Mo.— Sehwy- 
hart  V.  Barrett,  145  Mo.  App.  332,  130 
S.  W.  388.  N-.  C— Pruitt  v.  Charlotte 
P.  Co.,  165  N.  0.  416,  81  S.  E.  624. 
Tex. — ^Missouri,  K.  &  T.  Ey.  Co.  v. 
Smith  (Tex.  Civ.  App.),  164  S.  W. 
885.  Wis.— Akerly  v.  Vilas,  24  Wis. 
165,  1  Am.  Eep.  166. 

4.  White  V.  Holt,  20  W.  Va.  792, 
793,  the  state  court  should  ignore  the 
docketing  of  the  case  in  the  federal 
court. 

5.  Baltimore  &  O.  R.  Co.  v.  Koontz, 
104  U.  8.  5,  26  L.  ed.  643,  reversing 
Baltimore  &  0.  E.  Co.  v.  Wightman's 
Admr.,  29  Gi;att.  (70  Va.)  431,  26 
Am.  Eep. '384;  Baltimore  &  O.  E.  Co. 
V.  Noell's  Admr.,  32  Gratt,  (73  Va.) 
394. 


BEMOVAL  OF  CAUSES 


845 


bond  is  filed,  the  state  court  is  bound  to  give  effect  to  it  and  surrender 
jurisdiction.® 

Eveu  the  refusal  of  the  state  court  to  grant  the  petition  in  a  proper  case 
made  is  of  no  moment,''  as  the  federal  court  is  the  one  to  determine 
whether  or  not  a  case  was  properly  removable.^  The  party  may 
enter  the  record  in  the  federal  court  and  require  the  adverse  party  to 
litigate  with  him  there,  even  while  the  state  court  proceeds  with  the 
case,*  or  he  may  procure  a  review  of  the  judgment  of  the  highest 
state  court  in  the  action  upon  writ  of  error  from  the  United  States 
supreme  eourt.^" 

8.  Order  of  Removal.  —  If  a  cause  is  a  removable  one  and  the 
statute  for  its  removal  has  been  complied  with,  no  order  of  the  state 
court  for  its  removal  is  necessary  to  confer  jurisdiction  on  the  fed- 


6.  Chesapeake  &  O.  B.  Co.  v. 
Coekrell,  232  V.  S.  146,  154,  34  Sup. 
Ct.  278,  58  L.  ed.  544;  Baker  v.  J^ck- 
sonviUe  T.  Co.,  247  Fed.  718. 

[a]  Removal  cannot  be  refused  on 
account  of  certain  averments  in  a 
prior  afadavit  made  for  requiring  se- 
curity for  costs.  Ohle  v.  Chicago  & 
N.  W.  By.  Co,  64  Iowa  599,  21  N.  W. 
101. 

7.  Marshall  v.  Holmes,  141  U.  S. 
589,  12  Sup.  Ct.  62,  35  L.  ed,  870; 
Cropsey  v.  Sun  Print.  &  Pub.  Assn., 
215  Fed.  132;  Muir  v.  Louisville  &  N. 
R.  Co.,  247  Fed.  888;  Brady  v.  J.  B. 
McCrary  Co.,  244  Fed.  602,  605;  Kirby 
V.  Chicago  &  N.  W.  B.  Co.,  106  Fed. 
551. 

[a]  No  refusal  of  such  an  order 
can  prevent  jurisdiction  from  attach- 
ing where  all  the  steps  required  have 
been  completed  within  a  removable 
cause.  Marshall  V.  Holmes,  141  U.  S. 
589,  12  Sup.  Ct.  62,  35  L.  ed.  870; 
Kern  v.  Huidekoper,  103  U,  S.  485, 
490,  26  L.  ed.  354;  Stevenson  v.  Hlinois 
Cent.  B.  Co.,  192  Fed.  956;  Atlantic 
Coast  L.  R.  Co.  v.  Bailey,  151  Fed. 
891. 

8.  V.  S.— Osgood  V.  Chicago,  D.  & 
V.  E.  Co.,  6  Biss.  330,  18  Fed.  Cas. 
No.  10,604.  Ga.— Brodhead  v.  Shoe- 
maker, 85  Ga.  728,  11  S.  E.  845.  Ky. 
Clinger's  Admx.  v.  Chesapeake  &  O.  E. 
Co.,  138  Ky.  615,  128  8.  W.  1055. 
N.  Y.— Bell  V.  Dix,  49  N.  Y.  232.  Tenn. 
Kendrick's  Lessee  v.  McQuary,  >CQoke 
480. 

9.  Texas  &  P.  E.  Co.  v.  Eastin,  214 
TT.  S.  153,  160,  29  Sup.  Ct.  564,  53 
L.  ed.  946;  Chesapeake  &  O.  B.  Co. 
V.  McCabe,  213  IT.  S.  207,  218,  29  Sup. 
Ct.  430,  53  L.  ed.  765;  Baltimore  & 
O.  E.   Co.   V.  Koontz,  104  IT.  S.   5,  26 


L.  ed.  643;  Webb  v.  Southern  By.  Co., 
235  Fed.  578;  Barlow  v.  Chicago  & 
N.  W.  By.  Co.,  164  Fed.  765. 

[a]  The  petitioning  party  has  the 
right  to  remain  in  the  state  court 
under  protest.  Chesapeake  &  Ohio  By. 
Co.  V.  McCabe,  213  U.  S.  207,  218,  29 
Sup.  Ct.  430,  53  L.  ed.  765. 

[b]  The  federal  court  will  treat  the 
cause  as  having  been  removed,  al- 
though the  judge  of  the  state  court 
declines  to  make  the  proper  order. 
Marshall  v.  Holmes,  141  U,  S.  589,  12 
Sup.  Ct.  62,  35  L.  ed.  870;  Crehore 
V.  Ohio  &  M.  By.  Co.,  131  U.  S.  240, 
9  Sup.  Ct.  692,  33  L.  ed.  144;  Balti- 
more &  O.  E.  Co.  V.  Koontz,  104  V.  S. 
5,  15,  26  L.  ed.  643;  Muir  v.  Louis- 
ville &  N.  B.  Co.,  247  Fed.  888;  Webb 
V.  Southern  By.  Co.,  235  Fed.  578,  582; 
Montgomery  v.  Postal  Tel.-Cable  Co., 
218  Fed.  471;  Stevenson  v,  Illinois 
Cent.  E.  Co.,  192  Fed.  956. 

[c]  Effect  of  Proceeding  in  Both 
Courts. — Where  a  state  court  proceeds 
with  a  case  notwithstanding  proper 
procedure  for  removal  to  the  federal 
court,  and  the  federal  court  likewise 
proceeds  with  the  case,  and  both 
courts  render  final  judgments,  both 
cases  may  reach  on  appeal  the  fed- 
eral supreme  court,  which  will  then 
determine  the  question  of  jurisdiction. 
Miller  v.  Soule,  221  Fed.  493. 

10.  Chesapeake  &  0.  E.  Co.  v.  Mc- 
Cabe, 213  U.  S.  207,  218,  29  Sup.  Ct. 
430,  53  L.  ed.  765;  Powers  v.  Ches- 
apeake &  O.  E.  Co.,  169  IT.  S.  92,  18 
Sup.  Ct.  264,  42  L.  sd.  673;  Burling- 
ton, C.  E.  &  N.  Ey.  Co.  v.  Dunn,  122 
IT.  S.  513,  7  Sup.  Ct.  1262,  30  L. 
ed.  1159;  Edrington  v.  Jefferson,  111 
TT.  S.  770,  4  Sup.  Ct.  638,  28  L.  ed. 
594;  Baltimore  &  0.  E.  Co.  v.  Koontz, 
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eral  eourts,^^  though  it  is  usual  to  make  such  an  order.^^    An  erroneous 
order  of  removal  may  be  vaeated.^^ 

9,  The  Removal.  —  The  statute  does  not  prescribe  the  procedure 
for  removal  after  procuring  the  order  for  removal,  and  therefore  the 
general  rules  as  to  transfer  of  causes  from  one  court  to  another 
obtains.^* 

10.  Waiver  of  Defects  in  Removal.  —  "Where  the  federal  court  has 
jurisdiction  of  a  cause,  defects  in  the  removal  thereof  may  be  waived,^' 
either  expressly,"  or  by  failing  seasonably  to  object.^' 


104  U.  S.  5,  26  L.  ed.  643;  Barlow 
V.  Chicago  &  N.  W.  Ey,  Co.,  164  Fed. 
765;  Western  Union  Tel.  Co.  v.  Griffith, 
104  Ga.  56,  30  S.  B.  420;  Steiner  i>. 
Mathewson,  77  Ga.  657.  See  Carswell 
V.  Schley,  59  Ga.  17.  See  also  the 
titles  "United  States  Courts." 

[a]  On  reversal  of  the  judgment, 
the  ease  is  sent  back  to  the  state 
court  with  instructions  to  recognize 
the  removal  and  proceed  no  further. 
Chesapeake  &  O.  E.  Co.  v.  MeCabe, 
213  U.  S.  207,  218,  29  Sup.  Ct.  430, 
53  L.  ed.  765. 

11.  XJ.  S. — National  Steamship  Co. 
V.  Tugman,  106  U,  S.  118,  1  Sup.  Ct. 
58,  27  L.  ed.  87;  Baltimore  &  O.  E. 
Co.  ■;;.  Koontz,  104  U.  S.  5,  26  L. 
ed.  643;  Kern  v.  Huidekoper,  103  U.  S. 
485,  490,  26  L.  ed.  354;  Home  L.  Ins. 
Co.  ■;;.  Dunn,  19  "Wall.  214,  22  L.  ed. 
68;  Nelson  v.  Black  Diamond  Min.  Co., 
237  Fed.  264;  Montgomery  v.  Postal 
Tel.-Cable  Co.,  218  Fed.  471;  Hansford 
V.  Stone-Ordean-Wells  Co.,  201  Fed. 
185;  Hubbard  v.  Chicago,  M.  &  St.  P. 
E.  Co.,  176  Fed.  994;  Hyde  v.  Victoria 
Land  Co.,  125  Fed.  970;  Hadfield  v. 
Northwestern  Life  Assur.  Co.,  105  Fed. 
530.  Ala.— Stix  v.  Keith,  90  Ala.  121, 
7  So.  423.  Ga.— Southern  E.  Co.  v. 
Dukes,  7  Ga.  App.  784,  68  S.  B.  332. 
Mass.— Duff  V.  Hildreth,  183  Mass.  440, 
67  N.  B.  356.  Mich.— Leroux  v.  Bay 
Circuit  Judge,  46  Mich.  189,  9  N.  W. 
154.  Minn. — Scheffer  v.  National  L. 
Ins.  Co.,  25  Minn.  534;  St.  Anthony 
Falls  W.-P.  Co.  V.  King  Wrought  I. 
B.  Co.,  23  Minn.  186,  23  Am.  Rep.  682. 
Mo. — State  ex  ret.  Iba  r.  Mosman,  231 
Mo.  474,  133  S.  W.  38;  Shohoney  v. 
Quincy,  etc.  Co.,  223  Mo.  649,  122  S. 
W.  1025.  S.  D. — ^Eichards  v.  Modern 
W.  of  America,  14  S.  D.  440,  85  N.  W. 
999. 

12.  XT.  S. — Mannington  v.  Hocking 
Valley  Ey.  Co.,  183  Fed.  133;  Mer- 
chants' Nat.  Bank  v.  Thompson,  4 
Fed.  876.    Ala. — Ex  parte  Mobile  &  O.- 
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E.  Co.,  63  Ala.  349.  Ga.— Jackson  v. 
Mutual  Life  Ins.  Co.,  60  Ga.  423.  Mo. 
State  ex  rel.  M.  &  N.  A.  E.  Co.  v. 
Johnston,  234  Mo.  338,  137  S.  W, 
595. 

[a]  Bemoval  papers  should  be  cer- 
tified as  of  the  date  (1)  when  the 
motion  is  made.  Western  Union  Tel. 
Co.  V.  Horack,  9  111.  App.  309.  (2) 
It  takes  effect  by  relation  from  the 
date  of  filing  of  the  petition.  Miller 
V.  Tobin,  9  Sawy.  401,  18  Fed.  609. 

[b]  The  order  should  show  an  ac- 
ceptance of  the  petition  and  bond. 
Commercial  &  Sav.  Bank  v.  Oorbett,  5 
Sawy.  172,  6  Fed.  Cas.  No.  3,057. 

For  form  of  order  of  removal,  see 
Cnoke  v.  Seligman,  7  Fed.  263,  17 
Blatchf.  452;   9   Standard  Proc.   1055. 

13.  Larson  v.  Cox,  39  Kan.  631,  18 
Pac.  892;  Thatcher  v.  Eankin,  2  How. 
Pr.  N.  S.  (N.  Y.)  459.  See  also 
Edgarton  v.  Webb,  41  Ga.  417;  Lalor 
V.  Dunning,  56  How.  Pr.  (N.  T.) 
209.  But  see  Chamberlain  v.  Amer- 
ican Nat.  Life  &  Tr.  Co.,  11  Hun  370; 
Livermore  v.  .Jenks,  11  How.  Pr.  479. 

14.  Pennsylvania  Co.  v.  Bender,  148 
U.  S.  255,  13  Sup.  Ct.  591,  37  L.  ed. 
441.  See  infra,  IX.  See  the  titles 
"Change  of  Venue;"  "Transfer  of 
Causes." 

15.  Mackay  v.  Uinta  Dev.  Co.,  229 
U.  S.  173,  33  Sup.  Ct.  638,  57  L.  ed. 
1138;  Powers  v.  Chesapeake  &  O.  E. 
Co.,  169  U.  S.  92,  98,  18  Sup.  Ct.  264, 
42   L.   ed.   673. 

16.  Mackay  v.  Uinta  Co.,  229  U.  S. 
173,  33  Sup.  Ct.  638,  57  L.  ed.  835. 

17.  Mackay  v.  Uinta  Dev.  Co.,  229 
U.  S.  173,  33  Sup.  Ct.  638,  57  L.  ed. 
1138;  Pacific  Eail.  Eemoval  Cases,  115 
U.  S.  1,  5  Sup.  Ct.  1113,  29  L.  ed.  319; 
Avers  v.  Watson,  113  U.  S.  594,  5  Sup. 
Ct.-  641,  28  L.  ed.  1093. 

[a]  Imperfections  in  a  petition  for 
removal  which  are  formal  and  modal 
only  are  waived  where  no  objection 
has   been    made   to    them.      White    v. 
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C.  Removal  on  the  Ground  op  Prejudice  or  Local  Influence.^* 
1.  To  What  Court  Application  Made.i''  —  The  application  for  re- 
moval upon  the  ground  of  prejudice  or  local  influence  must  be  made 
to  the  federal  court.^" 

2.  Petition  or  Affidavit.^^  —  An  application  for  a  removal  on  the 
ground  of  prejudice  or  local  influence  must  be  made  on  affidavit,^^ 
or  a  verified  petition, ^^  setting  forth  the  facts  from  which  it  appears 
that  from  prejudice  or  local  influence  the  applicant  will  not  be  able 
to  obtain  justice  in  such  state  eourt,^*  or  in  any  other  state  court 
to  which,  under  the  laws  of  the  state,  the  defendant  may  have  a 
right  to  remove  the  cause.^^  The  facts  must  be  stated.^"  An  affidavit 
upon  information  and  belief  is  sufficient  when  it  alleges  the  existence 
of  information  and  belief  and  the  facts  supporting  the  allegation  are 
set  forth.2^ 


Chase,    201    Fed.    896,    120    C.    C.    A. 
194. 

Objection  by  motiou  to  remand,  see 
infra,  XII. 

18.  Grounds  of  removal,'  see  supra, 
V,  B. 

19.  See  generally  supra,  IV. 

20.  See  the  statute,  and  TJ.  S. — ^Vir- 
ginia V.  Paul,  148  U.  S.  107,  13  Sup. 
Ct.  536,  37  L.  ed.  386;  Fisk  v.  Henarie, 
142  U.  S.  459,  12  Sup.  Ct.  207,  35 
L.  ed.  1080;  Bonner  v.  Meikle,  77  Fed. 
485;  Carson  &  E.  Lumb.  Co.  v.  Holtz- 
claw,  39  Fed.  885;  Kaitel  v.  Wylie, 
38  Fed.  865.  Ga.— Eome  &  C.  Const. 
Co.  V.  Smith,  84  Ga.  238,  10  S.  E. 
728.  Mass. — Mason  v.  Interstate  C.  St. 
Ey.  Co.,  170  Mass.  382,  49  N.  B.  645. 
N.  C. — Williams  v.  Southern  B.  Tel.  & 
Tel.  Co.,  116  N.  C.  558,  21  S.  E.  298; 
Blaokwell  v.  Lynchburg  &  D.  E.  Co., 
107  N.  C.  217,  12  S.  E.  133.  Wis. 
Beyer  v.  Soper  Lumber  Co.,  76  Wis. 
145,  44  N.  W.  750,  833. 

Otherwise  when  removal  is  sought  on 
other  grounds,  see  supra,  VII,  B,  5. 

[a]  State  court  cannot  entertain 
petition  to  remove  a  cause  upon  the 
ground  of  local  influence  or  prejudice. 
Mass. — Mason  v.  Interstate  C.  St.  Ey. 
Co.,  170  Mass.  382,  49  N.  E.  645.  N.  0. 
Williams  v.  Southern  Bell  Tel.  &  Tel. 
Co.,  116  N.  C.  558,  21  S.  E.  298;  Black- 
well  V.  Lynchburg  &  D.  E.  Co.,  107 
N.  C.  217,  12  S.  E.  133.  Wis.— Beyer 
V.  Soper  L.  Co.,  76  Wis.  145,  44  N.  W. 
750,  833. 

[b]  But  the  filing  of  the  affidavit 
of  prejudice  in  the  state  court  and  a 
certified  copy  of  same  in  the  federal 
court  is  suiBeient.  Short  v.  Chicago, 
M.  &  St.  P.  E.  Co.,  33  Fed.  114,  34 
Fed.  225. 


21.  Petition  for  removal  generally, 
see  supra,  VII,  B,  2. 

22.  Ex  parte  Pennsylvania  Co.,  137 
U.  S.  451,  11  Sup.  Ct.  141,  34  L.  ed. 
738;    Hess  v.   Eeynolds,   113   XJ.   S.   73, 

5  Sup.  Ct.  377,  28  L.  ed.  927;  Schwenk 

6  Co.  V.  Strang,  59  Fed.  209,  8  C.  C. 
A.  92;  Collins  v.  Campbell,  62  Fed. 
850;  Short  v.  Chicago,  M.  &  St.  P. 
E.  Co.,  33  Fed.  114,  34  Fed.  225;  Jones 
V.  Foreman,  66  Ga.  371. 

23.  Gutwillig  V.  Zuberbier,  28  Fed. 
721;  Sweeney  v.  Coffin,  1  Dill.  73,  23 
Fed.  Cas.  No.  13,686. 

[a]  The  petition  and  accompanying 
affidavits  when  used  are  considered  as 
one  and  the  same  instrument  and  must 
be  considered  together.  Bixby  v. 
Blair,  56  Iowa  416,  9  N.  W.  318.  But 
see  Sutherland  v.  Jersey  City  &  B.  E. 
Co.,  22  Fed.  356. 

24.  Ex  parte  Pennsylvania  Co.,  137 
U.  S.  451,  11  Sup.  Ct.  141,  34  L.  ed. 
738. 

Removal  for  prejudice  or  local  in- 
fluence, see  supra,  V,  E. 

25.  Southworth  V.  Eeid,  36  Fed. 
4.51;  Postal  Tel.  Co.  v.  Cofer,  14  Ky. 
L.  Eep.  574. 

26.  Ex  parte  Pennsylvania  Co.,  137 
U.  S.  451,  11  Sup.  Ct.  141,  34  L.  ed. 
738;  Schwenk  &  Co.  v.  Strang,  59  Fed. 
209,  8  C.  C.  A.  92;  Collins  V.  Campbell, 
62  Fed.  850;  Hall  v.  Chattanooga  A. 
Works,  48  Fed.  599;  Eike  v.  Floyd,  42 
Fed.  247;  Goldworthy  v.  Chicago,  M. 
&  St.  P.  E.  Co.,  38  Fed.  769;  Short 
V.  Chicago,  M.  &  St.  P.  E.  Co.,  33  Fed. 
114;  Pennsylvania  Co.  v.  Versten,  140 
111.  637,  30  N.  E.  540,  15  L.  E.  A. 
798. 

27.  Detroit  V.  Detroit  City  E.  Co., 
54  Fed.  1. 
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The  affidavit  may  be  made  by  the  petitioner  or  any  other  person 
or  persons  having  knowledge  of  the  facts.^*  It  must  be  taken  and 
certified  in  accordance  with  the  state  statute  of  the  state  where  the 
action  is  pending,^'  and  must  be  authenticated  according  to  its  laws.'" 

3.  Bond.  —  Security  for  appearing  in  the  federal  court  is  gen- 
erally given,'^  although  the  judicial  code  does  not  expressly  re-' 
quire  it.^^ 

4.  Notice  of  an  application  to  remove  upon  the  ground  of  prejudice 
or  local  influence  is  not  required  by  the  statute,'^  but  it  is  better 
practice  to  give  notice  specifying  the  proofs  to  be  used  so  as  to 
afford  an  opportunity  to  present  counter  affidavits.'* 

5.  The  Hearing.  —  Usually  a  hearing  on  both  sides  is  given  upon 
such  application.^^  While  the  existence  or  not  of  prejudice  or  local 
influence  as  distinguished  from  the  manner  of  making  it  appear  is 
sometimes  said  to  be  jurisdictional,'*  it  is  not  such  a  jurisdictional 
fact  as  entitles  the  opposing  party  to  dispute  its  truth  and  put  the 
matter  in  issue  for  formal  trial."     The  application  must  be  sup- 


[a]  But  a  statement  of  mere  beliefs 
and  conclusions  without  disclosing  any 
facts  warranting  the  belief  or  con- 
clusion is  insufficient.  Ex  parte  Penn- 
sylvania Co.,  137  U.  S.  451,  11  Sup. 
Ct.  141,  34  li.  ed.  738;  Schwenk  & 
Co.  V.  Strang,  59  Fed.  209,  8  C.  C. 
A.  92;  Crotts  V.  Southern  E.  Co.,  90 
Fed.  1. 

28.  Parker  v.  Vanderbilt,  136  Fed. 
246;  Bonner  v.  Meikle,  77  Fed.  485; 
Hall  V.  Chattanooga  A.  Works,  48  Fed. 
599.  Contra,  DufE  v.  Duff,  12  Sawy. 
502,  31  Fed.  772,  holding  only  defend- 
ant can  make  it,  not  an  agent  or 
attorney. 

29.  Bowen  v.  Chase,  7  Blatehf.  255, 
3  Fed.  Cas.  No.  1,720;  Florance  v,  But- 
ler, 9  Abb.  Pr.  (N.  S.)  63. 

30.  Florance  v.  Butler,  9  Abb.  Pr. 
N.   S.    (N.  Y.)    63. 

[a]  If  the  state  statute  contains 
any  provisions  as  to  recitals  of  the 
official  character  of  the  person  taking 
the  affidavit,  such  provision  must  be 
complied  with.  Sutherland  v.  Jersey 
City  &  B.  R.   Co.,  22  Fed.  356. 

[b]  Though  petition  is  not  s-wom 
to,  if  accompanied  by  an  affidavit  made 
by  plaintiff  prior  to  the  suit,  the  ob- 
jection is  waived.  Canal  &  C.  St.  B. 
Co.  V.  Hart,  114  U.  S.  654,  5  Sup. 
Ct.  1127,  29  L.  ed.  226. 

fc]  The  oath  may  be  waived  by 
failure  to  make  a  motion  to  remand  for 
want  thereof.  Canal  &'C.  St.  R.  Co. 
V,  Hart,  114  IT.  S.  654,  5  Sup.  Ct. 
1127,  29  L.  ed.  226. 

31.  See    Montgomery's    Manual    of 
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Fed.  Proc,  §200;  Cochran  v.  Mont- 
gomery, 199  IT.  S.  260,  26  Sup.  Ct. 
58,  50  L.  ed.  182;  Fisk  v.  Henarie,  142 
U.  S.  459,  12  Sup.  Ct.  207,  35  L.  ed. 
1080. 

32.  See  Judicial  Code,  §28.  Com- 
pare under  earlier  statute.  Johnson  v. 
Monell,  Woolw.  390,  13  Fed.  Cas.  No. 
7,399;   Jones  v.  Foreman,  66   Ga.   371. 

33.  Schwenk  &  Co.  v.  Strang,  59 
Fed.  209,  8  C.  C.  A.  92;  Crotts  v.. 
Southern  Ey.  Co.,  90  Fed.  1;  Herndon 
V.  Southern  R.  Co.,  73  Fed.  307;  Adel- 
bert  College  v.  Toledo,  W.  &  W.  E. 
Co.,  47  Fed.  836;  Whelan  v.  New  York 
L.  E.  &  W.  R.  Co.,  35  Fed.  849,  1 
L.  R.  A.  65. 

[a]  ITotice  is  matter  resting  in  the 
discretion  of  the  court,  and  is  not  a 
matter  of  right.  Adelbert  College  v. 
Toledo,  W.  &  W.  R.  Co.,  47  Fed.  836. 

34.  Ellison  V.  Louisville  &  N.  E. 
Co.,  112  Fed.  805,  50  G.  C.  A.  530; 
Maher  v.  Tower  Hotel  Co.,  94  Fed. 
225;  Bonner  v.  Meikle,  77  Fed.  485; 
Herndon  v.  Southern  R.  Co.,  73  Fed. 
307. 

[a]  If  Notice  Is  Practicable. 
Schwenk  &  Co.  v.  Strang,  59  Fed.  209, 
8  C.  C.  A.  92. 

35.  Schwenk  &  Co.  V.  Strang,  59 
Fed.  209,  8  C.  C.  A.  92;  Reeves  v. 
Corning,  51  Fed.  774. 

36.  Montgomery  v.  Cochran,  116 
Fed.  985. 

37.  Huskins  V.  Cincinnati,  N.  O.  & 
T.  P.  R.  Co.,  S7  Fed.  504,  3  h.  R.  A. 
545. 
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ported  by  such  proof  as  to  satisfy  the  federal  court  of  the  truth  of 
such  allegations.'*  This  requires  s'ome  proof  suitable  to  the  nature 
of  the  case,  the  amount  and  manner  of  which  is  left  to  the  dis- 
cretion of  the  court.'^  The  proof  received  upon  this  point  may  be 
by  afSdavits,  by  depositions,  or  by  oral  examination.*" 

6.  Order  of  Removal.*^  —  If,  upon  the  hearing  of  such  applica- 
tion, the  federal  court  shall  be  of  the  opinion  that  the  applicant 
cannot  receive  justice  in  the  state  court  on  account  of  such  influence 
or  prejudice,  it  should  make  an  order  directing  the  removal  of  the 
cause,*^  which  order  is  filed  in  the  state  court,*'  and  a  transcript  of 
the  record  is  taken  from  it  and  filed  in -the  federal  court.** 

7.  Rehearing.  —  After  the  removal  of  a  cause  upon  ex  parte 
hearing  upon  the  ground  of  prejudice  or  local  influence,  the  court 
upon  application  must  grant  a  rehearing.*" 


38.  Bellaire  v.  Baltimore  &  O.  B. 
Co.,  146  U.  S.  117,  13  Sup.  Ct,  16, 
36  L.  ed.  910;  Southworth  v.  Beid,  36 
Fed.   451. 

[a]  Illustrations.  —  (1)  That  the 
plaintiff  is  a  lawyer  and  politician, 
former  candidate  for  position  of  at- 
torney-general of  the  state  and  well 
known  throughout  the  state,  and  de- 
fendant without  any  acquaintance  in 
the  county  in  which  the  cause  is  pend- 
ing in  the  state  court  (Dennison  v. 
Brown,  38  Fed.  535),  or  (2)  that  a 
change  of  venue  may  be  had  to  some 
other  state  court  to  which  there  is 
no  objection  (Bobinson  v.  Hardy,  38 
Fed.  49;  Bike  v.  Floyd,  42  Fed.  247), 
does  (8)  not  warrant  a  removal,  un- 
less the  change  of  venue  is  in  the 
discretion  of  the  court,  in  which  case 
a  removal  is  authorized.  Tacoma  v. 
Wright,  84  Fed.  836;  Parker  v.  Vander- 
bilt,   136  Fed.  246. 

39.  Ex  parte  Pennsylvania  Co.,  137 
U.  S.  451,  11  Sup.  Ct.  141,  34  L.  ed. 
738. 

[a]  The  evidence  necessary  need 
not  prove  morally  that  the  petitioning 
defendant  cannot  obtain  a  just  de- 
cision in  the  state  court.  Tacoma  v. 
Wright,  84  Fed.  836. 

[b]  It  is  only  necessary  to  present 
evidence  to  the  federal  court  suitable 
to  the  case  and  sufficient  to  prove 
legally  that  prejudice  or  local  influence 
do  exist,  which  will  naturally  operate 
to  the  disadvfintage  of  the  defendant 
in  the  trial  of  his  case  before  a  state 
tribunal.  Ex  parte  Pennsylvania  Co., 
337  IT.  8.  451,  11  Sup.  Ct.  141,  34 
L.  ed.  738;  Tacoma  v.  Wright,  84  Fed. 
836. 

40.  Schwenk  &  Co.  «.    Strang,    59 

61 


Fed.  209,  8  C.  C.  A.  92;  Carson  &  B. 
Lumb.  Co.  V.  Holtzclaw,  39  Fed.  578; 
Malone  v,  Bichmond  &  JD.  B.  Co.,  35 
Fed.  625. 

41.  Generally,  see  supra,  VII,  B,  8. 

42.  Pennsylvania  Co.  v.  Bender,  148 
IT.  S.  255,  13  Sup.  Ct.  591,  37  L.  ed. 
441;  Virginia  v.  Paul,  148  U.  S.  107, 
13  Sup.  Ct.  536,  37  L.  ed.  386;  Bome 
&  C.  Const.  Co.  V.  Smith,  84  Ga.  238, 
10  8.  E.  728. 

[a]  The  form  and  sufficiency  of  the 
order  is  determined  by  the  statute 
under  which  the  removal  is  made.  Hen- 
drix  V.  United  States,  219  IT.  S.  79, 
31  Sup.  Ct.  193,  55  L.   ed.   102. 

[b]  A  journal  entry  in  the  federal 
court  merely  finding  the  petition  for 
removal  is  sufficient  and  entitles  de- 
fendant to  a  removal  is  not  an  order 
of  removal  and  does  not  work  a  re- 
moval. Pennsylvania  Co.  v.  Bender, 
148  U.  S.  255,  13  Sup.  Ct.  591,  37 
L.  ed.  441. 

43.  Pennsylvania  Co.  v.  Bender,  148 
tr.  S.  255,  13  Sup.  Ct.  591,  37  L.  ed. 
441;  Tod  V.  Cleveland  &  M.  V.  B.  Co., 
65  Fed.  145,  12  C.  C.  A.  521;  Spark- 
man  V.  Supreme  Council,  57  S.  C.  16, 
35  S.  E.  391. 

[a]  The  state  court  retains  juris- 
diction of  the  cause  until  the  order  is 
filed  therein.  Pennsj^lvania  Co.  v.  Ben- 
der, 148  U.  S.  255,  13  Sup.  Ct.  591,  37 
L.  ed,  441;  Tod  v.  Cleveland  &  M. 
V.  B.  Co.,  65  Fed.  145,  12  C.  0.  A. 
521;  Sparkman  v.  Supreme  Council,  57 
S.  C.  16,  35  S.  B.  391. 

44.  Pennsylvanid  Co.  ■».  Bender,  148 
V.  S.  255,  13  Sup.  Ct.  591,  37  L.  ed. 
441.     See  infra,  IX. 

45.  Ellison  v.  Louisville  &  N.  B. 
Co.,   112    Fed.    805,    50    C.    C.    A.    530 
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Leave  of  court  is  essential  to  retry  such  issue*"  and  investigate  the 
truth  of  the  allegations  upon  such  form  of  evidence,  whether  by 
affidavits,  depositions  or  oral  evidence,  as  it  may  deem  proper.*^  And 
unless  it  shall  appear  to  the  satisfaction  of  said  court  that  the  re- 
moving defendant  will  not  be  able  to  obtain  justice,  in  the  state 
court,  it  must  remand  the  cause.*^ 

D.  Removal  in  Other  Cases.  —  The  removal  statute  has  specific 
provisions  regulating  the  method  of  removal  of  suits  between  citizens 
of  a  state  under  land  grants  from  different  states,*^  of  civil  rights 
caseSj^"  of  cases  against  revenue  or  congressional  ofHcers,^^  and  of 
actions  by  aliens  against  civil  ofBcers  of  the  United  States.^^ 

E.  Removal  by  Consent.  —  Upon  the  principle  that  consent  can- 
not confer  jurisdiction  over  the  subject-matter,^^  the  parties  cannot 
remove  by  consent  to  the  federal  court  from  the  state  court  a  cause 


(reviewing  contrary  eases);  Malone  v. 
Eichmond  &  D.  E.  Co.,  35  Fed.  625; 
Short  V.  Chicago,  M.  &  St.  P.  E.  Co., 
34  Fed.   225. 

46.  Carpenter  v.  Chicago,  M.  &  St. 
P.  E.   Co.,  47  Fed.   535. 

[a]  The  Matter  May  Be  Considered 
on  Motion  To  Kemand. — Smith  v.  Cros- 
by L.  Co.,  46  Fed.  819;  Amy  v.  Man- 
ning, 38  Fed.  868;  Dennison  v.  Brown, 
38  Fed.  535. 

47.  Ellison  v.  Louisville  &  N.  E.  Co., 
112  Fed.  805,  50  C.  C.  A.  530;  Mont- 
gomery V.  Cochran,  116  Fed.  985. 

[a]  The  court  must  permit  the  op- 
posite party  to  seasonably  contest  tht 
allegations  of  the  petition  on  which 
the  order  to  remove  was  made.  Ellison 
V.  Louisville  &  N.  E.  Co.,  112  Fed. 
805,  50  C.  C.  A.  530;  Malone  v.  Eich- 
mond &  D.  E.  Co.,  35  Fed.  625. 

[b]  Counter  affidavits  may  be  filed 
in  the  discretion  of  the  court.  Ellison 
c.  Louisville  &  N.  E.  Co.,  112  Fed.  805, 
50  C.  C.  A.  530;  Maher  v.  Tower  Hotel 
Co.,  94  Fed.  225;  Eeeves  v.  Corning,  51 
Fed.  774. 

[c]  The  Allegations  of  Prejudice 
May  Be  Traversed. — Ellison  v.  Louis- 
ville &  N.  E.  Co.,  112  Fed.  805,  50 
C.  C.  A.  530. 

48.  See  the  statute,  and  Bellaire  v. 
Baltimore  &  O.  E.  Co.,  146  U.  S.  117, 
13  Sup.  Ct.  16,  36  L.  ed.  910;  Fisk  v. 
Henjirie,  142  U.  8.  459,  468,  12  Sup. 
Ct.  207,  S5  L.  ed.  1080;  Ex  parte 
Pennsylvania  County,  137  U.  S.  451, 
457,  11  Sup.  Ct.  141,  34  L.  ed.  738. 

49.  Judicial  Code,  §30. 

50.  Judicial  Code,  §31.  See  Ex 
parte  Wells,   3   Woods    128,    29    Fed. 
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Cas.   No.   17,386;   Ex  parte    State,    71 
Ala.  363. 

51.  Judicial  Code,  §33;  Virginia  i). 
Paul,  148  TJ.  S.  107,  13  Sup.  Ct.  536, 
37  L.  ed.  386;  Davis  v.  South  Carolina., 
107  TJ.  S.  597,  2  Sup.  Ct.  636,  27  L. 
ed.  574;  Tennessee  v.  Davis,  100  TJ.  S. 
257,  25  L.  ed.  648  (as  to  petition); 
Alabama  v.  Peak,  252  Fed.  306,  peti- 
tion held  sufficient. 

[a]  Application  must  be  presented 
to  the  federal  district  court,  unless  it 
be  not  in  session.  Virginia  v.  Paul, 
148  TJ.  S.  107,  13  Sup.  Ct.  536,  37  L. 
ed.  386;  Virginia  v.  Felts,  133  Fed. 
85. 

[b]  Allegations  of  local  prejiidlce 
are  not  essential  to  the  petition.  Vir- 
ginia V.  Felts,  133  Fed.  85. 

[c]  In  a  criminal  case,  that  the  de- 
fendant has  been  indicted  must  be  al- 
leged. Virginia  v.  Felts,  133  Fed. 
85. 

[d]  The  writ  issued  by  the  fed- 
eral court  is  a  habeas  corpus  cum 
causa.  If  the  clerk  fails  to  furnish 
proper  copies  of  the  record,  a  cer- 
tiorari may  be  issued.  Virginia  v. 
Felts,  133  Fe'd.  85.  ' 

[e]  The  rembval  takes  place  with- 
out any  order  of  the  federal  court, 
as  soon  as  the  state  court,  by  the 
service  upon  it,  or  on  its  clerk,  of 
the  appropriate  process,  whether  cer- 
tiorari or  habeas  corpus  cum  causa,  has 
notice  of  the  filing  of  the  petition  in 
the  federal  court.  Virginia  v.  Paul, 
148  U.  S.  107,  13  Sup.  Ct.  536,  37  L. 
ed.  386. 

52.  Judicial   Code,   §34. 

53.  In  re  Winn,  213  U.  S.  458,  29 
Sup.  Ct.  515,  53  L.  ed.  873.  See  17 
Standard  Pkoc.  691. 
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of  which  the  federal  court  has  no  jurisdiction,''*  though  the  parties 
may  admit  the  existence  of  facts  which  show  jurisdiction  and  the 
courts  may  act  judicially  upon  such  an  admission. "'  Nor  can  a  cause 
be  removed  by  consent  or  agreement  entered  in  the  federal  court 
without  the  filing  of  a  petition  and  bond  in  the  state  court.*' 

F.  Successive  Apptjcations.  —  Upon  the  refusal  of  the  petition 
to  remove  by  the  federal  court  and  a  remand  of  the  cause,  a  second 
petition  to  remove  the  cause  upon  the  same  ground  is  not  per- 
missible,'^ as  in  the  case  of  a  remand  where  the  petition  for  removal 
did  not  sufficiently  aver  citizenship,'^  or  because  of  the  failure  to  file 
the  transcript  of  the  record  in  the  federal  court  within  the  specified 
time;'®  though  where  the  subsequent  pleadings  or  actions  of  the 
parties  after  a  remand  render  a  cause  removable  a  second  application 
is  permissible,'"  as  where  the  plaintiff  discontinues  as  to  the  local 


54.  Mackay  v.  Uinta  Dev.  Co.,  229 
IT.  S.  173,  33  Sup.  Ct.  638,  57  L.  ed. 
1138;  In  re  Moore,  209  U.  S.  490,  28 
Sup.  Ct.  585,  52  L.  ed.  904;  People's 
Bank  v.  Calhoun,  102  U.  8,  256,  26 
L.  ed.  101;  Katalla  Co.  v.  Bones,  186 
Fed.  30,  108  C.  C.  A.  132  (aMrming 
182  Fed.  946);  Patton  v.  Cincinnati, 
N.  O.  &  T.  Ey.,  208  Fed.  29;  Mat- 
tison  V.  Boston  &  M.  B.  B.,  205  Fed. 
821,  824;  First  Nat.  Bank  v.  Prager, 
91  Fed.  689;  In  re  Foley,  76  Fed. 
390. 

Bight  to  remove  as  dependent  u<pon 
original  jurisdiction  of  federal  court, 
see  supra,  1,  I. 

As  to  jurisdiction  of  federal  courts, 
see  the  title  "United  States  Courts." 

55.  Pittsburgh,  C.  &  St.  L.  E.  Co. 
V.  Bamsey,  22  Wall.  (U.  S.)  322,  22 
L.  ed.  823. 

[a]  Upon  the  destruction  of  the 
original  papers  upon  which  removal 
was  made,  if  the  necessary  jurisdic- 
tional facts  do  not  appear  in  the 
pleadings,  the  parties  may  stipulate  to 
such  facts.  Denny  v.  Pironi,  141  U. 
S.  121,  11  Sup.  Ct.  966,  35  L.  ed.  657; 
Pittsburgh,  C.  &  St,  L.  B.  Co.  v.  Bam- 
sey, 22  Wall.  322,  22  L.  ed.  823. 

56.  .  First  Nat.  Bank  v.  Prager,  91 
Fed.  689,  34  C.  C.  A.  51.  See  supra, 
VII,  B,  1,  and  VII,  B,  3,  a. 

57.  St.  Paul  &  C.  B.  Co.  v.  McLean, 
108  U.  S.  212,  2  Sup.  Ct.  498,  27  L. 
ed.  703;  Key  v.  West  Kentucky  Coal 
Co.,  237  Fed.  258,  262;  Springer  v. 
American  Tobacco  Co.,  208  Fed.  199; 
Malloy  V.  Marshall-Wells  Hdw.  Co. 
(Ore.),  176  Pac.  589. 

fa]  It  is  proper  to  deny  the  second 
petition  if  it  presents  no  different 
question   from  that  presented  by   the 


first  petition.  McLaughlin  Bros.  v. 
Hallowell,  228  U.  S.  278,  33  Sup.  Ct. 
465,  53  L.  ed.  835;  Chesapeake  &  O. 
E.  Co.  V.  McCabe,  213  U.  S.  207,  29  Sup. 
Ct.  430,  53  L.  ed.  765;  St.  Paul  &  C. 
E.  Co.  V.  McLean,  108  U.  S.  212,  2 
Sup.  Ct.  498,  27  L.  ed.  703;  Key  v. 
West  Kentucky  Coal  Co.,  237  Fed.  258; 
Thacher  v.   McWilliams,  47  Ga.   306. 

[b]  When  the  federal  court  re- 
mands a  cause  because  of  failure  to 
file  a  transcript  within  the  statutory 
time,  the  petitioner  may  not  file  a  sec- 
ond petition  for  removal  upiou  the 
same  grounds.  St.  Paul  &  C.  E.  Co. 
V.  McLean,  108  XT.  S.  212,  2  Sup.  Ct. 
498,  27  L.  ed.  703;  De  Lashmutt  v. 
Chicago,  B.  &  Q.  B.  Co.,  148  Iowa 
556,  126  N.  W.  359. 

58.  U.  S. — Smith  v.  Travelers'  Ins. 
Co.,  73  Fed.  513;  Johnston  v.  Donovan, 
30  Fed.  395.  Mo. — Nichols  v.  Stevens, 
123  Mo.  96,  25  S.  W.  578,  27  S.  W. 
613,  45  Am.  St.  Eep.  514.  Tex. — Mich- 
igan Stove  Co.  V.  Waco  Hdw.  Co.,  22 
Tex.   Civ.  App.  293,  54  S.  W.  357. 

59.  St.  Paul  &  C.  B.  Co.  v.  McLean, 
108  tr.  S.  212,  2  Sup.  Ct.  498,  27  L. 
ed.  703,  affirming  17  Blatchf.  1363,  16 
Fed.   Cas.   No.   8,893. 

60.  Fritzlen  v.  Boatmen's  Bank,  212 
TJ.  S.  364,  29  Sup.  Ct.  366,  53  L.  ed. 
551;  Powers  v.  Chesapeake  &  O.  E.  Co., 
169  XJ.  S.  92,  18  Sup.  Ct.  264,  42  L. 
ed.  673  (wherein  plaintiff  discontinued 
as  to  resident  defendants);  Key  v. 
West  Kentucky  Coal  Co.,  237  Fed. 
258,  263;  Springer  v.  American  To- 
bacco Co.,  208  Fed.  199;  St,  Louis, 
I.  M.  &  S.  B.  Co.  V.  Neal,  83  Ark. 
591,  98  S.  W.  958,  963. 

Compare,  McLaughlin  Bros.  v.  Hallo- 
well,  228  TJ.  S.  278,  33  Sup.  Ct.  465, 
57  L.  ed.  835. 
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defendant,*^  or  where  before,  or  even  during,  the  trial  he  amends 
his  pleading,  and  thereby  increases  the ,  amount  in  controversy  to  a 
sum  exceeding  the  jurisdictional  amount,  or  himself  does  some  other 
thing  analogous  to  those  mentioned."^  In  order  to  secure  this  right 
it  must  be  claimed  as  soon  as  the  .right  aecrues.^^  Two  things  must 
concur  to  justify  the  filing  of  a  second  petition  for  removal,  namely, 
the  appearing  in  the  record  for  the  first  time  of  a  state  of  facts 
which  authorizes  the  removal  and  the  prompt  filing  by  the  defend- 
ant of  a  new  petition  showing  the  facts  as  they  then  exist.'*  The 
remanding  of  a  cause  by  agreement  of  the  parties  precludes  a  party 
from  insisting  upon  a  second  removal  to  the  federal  court."^  If  a 
dismissal  is  ordered  of  a  cause  which  is  properly  removable,  because 
of  the  lack  of  an  indispensable  party  over  whom  the  federal  court 
cannot  obtain  jurisdiction,  a  second  suit  in  the  state  court  may  be 
removed  although  plaintiff  is  thereby  deprived  of  a  remedy  which 
he  could  otherwise  obtain  in  the  state  court."' 


[a]  The  refusal  of  the  state  court 
to  allow  an  amendment  of  the  petition 
for  removal  after  remand  does  not 
deprive  the  defendant  of  any  constitu- 
tional right.  Carr  v.  Nichols,  157  XJ. 
S.  376,  15  Sup.  Ct.  640,  39  L.  ed.  736, 
affirming  Nichols  v.  Stevens,  123  Mo. 
96,  25  S.  W.  578,  27  S.  W.  613,  45 
Am.  St.  Bep.  514. 

[b]  A  foreign  corporation  sued 
with  a  eitize^i  of  the  same  state 
as  plaintiff,  is  not  entitled  to  removal 
on  a  motion  after  a  trial  at  which 
the  verdict  was  in  favor  of  plaintiff 
against  tho  foreign  corp^oration  only, 
no  petition  sufficient  under  the  stat- 
ute having  been  filed  after  the  ver- 
dict; particularly  where  the  cause  had 
been  remanded  by  the  federal  court 
after  removal  on  a  prior  petition  al- 
leging separable  controversy  and  fraud- 
ulent joinder  of  the  parties.  Key  v. 
West  Kentucky  Coal  Co.,  237  Fed. 
258. 

[c]  Fraudulent  Joinder.  —  If  the 
state  court  upon  the  filing  of  the  peti- 
tion for  removal  declines  to  order  a 
removal,  the  nonresident  defendant 
may  upon  the  conclusion  of  the  evi- 
dence for  the  plaintiff  or  after  all 
the  evidence  is  in,  again  move  the 
court  for  a  removal;  and  if,  upon 
hearing  the  plaintiff's  evidence,  or  all 
the  evidence,  the  state  court  is  of  the 
opinion  that  there  was  a  fraudulent 
joinder,  the  action  should  be  removed, 
otherwise  not.  Broadway  Coal  Mining 
Co.  V.  Eobinson,  150  Ky.  707,  713,  150 
S.  W.  1000;  Chesapeake  &  O.  E.  Co. 
V,  Banks'  Admr.,  144  Ky.  137,  137 
8.  W.  1066. 

Vol.  XXII 


61.  Key  v.  West  Kentucky  Coal  Co., 
237  Fed.  258,  263.  See  also  Powers 
V.  Chesapeake  &  O.  E.  Co.,  169  U.  S. 
92,  18  Sup.  Ct.  264,  42  L.  ed.  673. 

62.  Key  v.  West  Kentucky  Coal  Co., 
237  Fed.  258,  263;  Huskins  v.  Cincin- 
nati, N.  O.  &  T.  P.  E.  Co.,  37  Fed. 
504,  3  L.  E.  A.  545. 

63.  Northern  Pac.  E.  Co.  v.  Austin, 
135  U.  S.  315,  10  Sup.  Ct.  758,  34  L. 
ed.  218,  the  mere  creation  of  a  re- 
movable cause  is  no  basis  for  com- 
plaining of  retention  in  the  state  court, 
in  the  absence  of  an  application  to 
remove, 

[a]  If  a  removable  cause  is  shown 
by  amendment  a  new  petition  for  re- 
moval is  essential.  That  the  original 
petition  for  removal  remains  on  file 
does  not  operate  proprio  vigore,  to 
oust  the  jurisdiction  of  the  state  court 
as  soon  as  an  amended  declaration  is 
filed  authorizing  a  removal.  Jones  v. 
Mosher,  107  Fed.  561,  46  C.  C.  A.  471. 
See  Broadway  Coal  Mining  Co.  v.  Eob- 
inson, 150  Ky.  707,  711,  150  S.  W. 
1000. 

[b]  No  postponement  of  trial  can 
be  claimed  to  prepare  a  second  peti- 
tion to  remand.  De  Lashmutt  v.  Chi- 
cago, B.  &  Q.  E.  Co.,  148  Iowa  556,  126 
N.   W.  359. 

64.  Key  v.  West  Kentucky  Coal 
Co.,  237  Fed.  258,  261. 

65.  Southwestern  Tel.  &  Tel.  Co.  V. 
Shirley  (Tex.  Civ.  App.),  155  S,  W. 
663. 

66.  Lawrence  v.  Southern  Fac.  Co., 
180  Fed.  822. 
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yill.  TRANSFER  OF  JURISDICTION.  —  After  requiring  the 
filing  of  a  petition  and  bond  for  removal,*^  the  statute  provides  that 
it  shall  be  the  duty  of  the  state  court  to  accept  the  petition  and  bond 
and  proceed  no  further.'*  Upon  the  language  there  is  a  conflict  of 
decision,  some  courts  holding  that  a  mere  filing  eo  instanti  terminates 
the  jurisdiction  of  the  court,*'  others  that  a  presentation  of  the 
petition  and  bond  to  the  state  court  or  judge  is  essential  for  that 
purpose.'"  The  cases  taking  the  latter  view  consider  some  apparently 
contrary  language'^  of  the  United  States  supreme  court  on  this  mat- 


67.  See  supra,  XII,  B,  5. 

68.  See  infra,  X. 

69.  Brady  v.  J.  B.  McCrary  Co.,  244 
Fed.  602;  Nelson  v.  Black  Diamond  M. 
Co.,  237  Fed.  264;  Montgomery  v.  Pos- 
tal Tel.-Cable  Co.,  218  Fed.  471;  John- 
son V.  Butte  Alex  Scott  Copper  Co., 
213  Fed.  910;  Phillips  v.  Western  T. 
C.  Co.,  174  Fed.  873;  Noble  v.  Massa- 
chusetts Ben.  Assn.,  48  Fed.  337;  In 
re  Barnesville  &  M.  Ry.  Co.,  4  Fed. 
10.  See  also  the  following  cases:  Ark. 
Little  Eock,  M.  E.  &  T.  Ey.  Co.  v. 
Iredell,  50  Ark.  388,  8  S,  W.  21.  Cal. 
Southern  Pac.  Ey.  Co.  v..  Los  Angeles 
County  Superior  Court,  63  Cal.  607; 
Francisco  v.  Manhattan  Ins.  Co.,  36 
Cal.  283.  Ga. — ^Louisville  &  N.  E.  Co. 
V.  Newman,  132  Ga.  523,  64  S.  E. 
541,  26  L.  E.  A.  (N.  S.)  969;  South- 
ern E.  Co.  V.  Hudgins,  108  Ga.  524, 
33  S.  E.  1011.  Ind. — Eisley  v.  Indian- 
apolis, B.  &  W.  E.  Co.,  Wils.  572. 
la. — Myers  v.  Chicago  &  N.  W.  Ey. 
Co.,  118  Iowa  312,  91  N.  W.  1076. 
La. — ^Eosenfield  v.  Adams  Exp.  Co.,  21 
La.  Ann.  233.  Mo. — Powell  v.  Chicago, 
E.  I.  &  P.  E.  Co.,  64  Mo.  544.  Neb. 
Blair  v.  West  Point  Mfg.  Co.,  7  Neb. 
146.  N.  J. — National  Union  Bank  V. 
Dodge,  42  N.  J.  L.  316.  N.  Y.— Shaft 
V.  Phoenix  Mut.  L.  Ins.  Co.,  67  N.  Y. 
544,  23  Am.  Eep,  138.  Ohio. — Eichard- 
son  V.  Jenks,  56  Ohio  St.  422,  47  N. 
E.  49.  Ore. — Hall  v.  Stevenson,  19  Ore. 
153,  23  Pac.  887,  20  Am.  St.  Eep. 
803.  S.  O. — ^Pelzer  Mfg.  Co.  v.  Hun 
Fire  Office,  36  S.  C.  213,  15  S.  E.  562. 
Tenn. — Williams  v.  Adkins,  6  Coldw. 
615.  Tex. — Southern  Pac.  Co.  v.  Har- 
rison, 73  Tex.  103,  11  S.  W.  168;  Wer- 
ner V.  Needham  (Tex.  Civ.  App.),  201 
S.  W.  213.  Wis.— Ashland  v.  Whit- 
comb,  120  Wis.  549,  98  N.  W.  531. 

[a]  The  case  and  the  res  both  go 
to  the  federal  court.  Kern  v.  Huide- 
koper,  103  U.  S.  485,  491,  26  L.  ed. 
354. 

[b]  The  theory  is  that  the  record 


closes,  when  the  petition  for  removal 
is  filed  and  the  necessary  security 
furnished.  Burlington,  C.  E.  &  N. 
Ey.  Co.  V.  Dunn,  122  XT.  S.  513,  7  Sup. 
Ct.  1262,  30  L.  ed.  1159. 

[e]  Where  Court  Is  Not  in  Session. 
Filing  in  the  clerk's  office  has  been 
held  sufficient  without  any  presenta- 
tion to  the  court  where  the  court  was 
not  in  session  at  the  time  such  peti- 
tion and  bond  were  required  to  be 
filed.  North  American  Loan  &  Tr. 
Co.  17.  Colonial  &  U.  S.  Mtg.  Co.,  3 
S.  D.  590,  54  N.  W.  659. 

70.  U.  S. — Higson  v.  North  Eiver 
Ina.  Co.,  184  Fed.  165;  Mays  v.  New- 
lin,  143  Fed.  574;  Fox  v.  Southern  Ey. 
Co.,  80  Fed.  945;  Eoberts  v.  Chicago, 
St.  P..  M.  &  O.  E.  Co.,  45  Fed.  433, 
writ  of  error  dismissed,  141  V.  S.  690, 
12  Sup.  Ct.  123,  35  L.  ed.  902;  Shedo 
V.  Fuller,  36  Fed.  609.  Minn. — Eob- 
erts V.  Chicago,  St.  P.  M.  &  O.  R.  Co., 

48  Minn.  521,  51  N.  W.  478.  N.  Y. 
Ehode  Island  H.  S.  Co.  v.  Goodenough 
H.  S.  Co.,  52  How.  Pr.  Ill,  1  Abb. 
N.  C.  11.  N.  C— Higson  v.  North 
Eiver  Ins.  Co.,  153  N.  C.  35,  68  S,  E. 
920;  Howard  v.  Southern  Ry.  Co.,  122 
N.  C.  944,  29  S.  E.  778.  See  Winslow 
V.  Collins,  110  N.  C.  119,  14  S.  E. 
512. 

71.  See  National  Steamship  Co.  v. 
Tugman,  10^  U.  S.  118,  1  Sup.  Ct.  58, 
27  L.  ed.  87;  Baltimore  &  O.  E.  Co. 
V.  Koontz,  104  IT.  S.  5,  26  L.  ed.  643. 
Compare,  Remington  V.  Central  Pac.  E. 
Co.,   198   V.    S.   95,    25   Sup,    Ct.    57'/, 

49  L.  ed.  959  (holding  that  the  presen- 
tation of  a  petition  to  the  judge  in 
chambers  and  the  filing  of  it  in  the 
state  court  satisfied  the  statute) ;  Mad- 
isonville  Tr.  Co.  v.  St.  Bernard  Min. 
Co.,  196  IT.  8.  239,  25  Sup.  Ct.  251,  49 
L.  ed,  462. 

[a]  From  the  moment  it  became  the 
duty  of  the  state  court  to  accept  the 
bond  and  proceed  no  further,  the  juris- 
diction of  the  federal  court  attached. 
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ter  mere  dictum  and  therefore  not  binding.''^  Jurisdiction  of  the 
federal  court  attaches  in  advance  of  the  filing  of  the  transcript/^ 
although  such  filing  is  necessary  to  enable  the  federal  court  to  pro- 
ceed.'* 

IX.  FILING  RECORD  IN  FEDERAL  COURT.  —  A.  In  General. 
When  a  removal  is  granted,  the  petitioner  is  required  to  file  in  the 
federal  court  a  certified  copy  of  the  state  court's  record  of  the  suif^^ 
within  a  specified  time.''®  The  entry  of  such  record  in  the  federal 
court  is  not  necessary  to  confer  jurisdiction  upon  such  court,''  though 


National  Steamship  Co.  v.  Tugman,  106 
U.  S.  118,  1  Sup.  Ct.  58,  27  L.  ed. 
87. 

72.  See  Mays  v.  Newlin,  143  Fed. 
574. 

73.  National  Steamship  Co.  v.  Tug- 
man,  106  U.  S.  118,  1  Sup.  Ct.  58,  27 
L.  ed.  87;  Texas  &  St.  L.  Ry.  Co.  ■». 
Rust,  17  Fed.  275,  5  MoCrary  348. 

Filing  record  in  federal  conrtt  see 
infra,  IX. 

74.  See  infra,  XI,  A. 

75.  Judicial  Code,  §29,  5  Fed.  Stats. 
Ann.  (2d  ed.),  p.  235;  1  TJ.  S.  Comp. 
St.,  1916,  §1011. 

Court  to  wliich  removed,  see  supra, 

IV,  B. 

[a]  The  clerk  of  the  state  court  is 
not  required  to  transmit  this  record 
to  the  federal  court.    Hatcher's  Admx. 

V.  Wadley,  84  Fed,  913.  , 

[b]  Plaintiff  may  expedite  the  mat- 
ter, upon  the  bond  and  petition  to  re- 
move being  filed,  by  filing  the  tran- 
script in  the  federal  court.  Con- 
solidated Tr.  Co.  V.  Guarantors'  L.  & 
I.  Co.,  78  Fed.  657,  aprmed,  90  Fed. 
690,  33  C.   C.  A.  236. 

[c]  The  record  as  it  existed  in  the 
state  court  of  the  date  of  the  filing 
of  the  petition  to  remove  ia  the  rec- 
ord transmitted.  Clark  v.  Delaware  & 
H.  C.  Co.,  11  E.  I.  36. 

[d]  The  petition  for  removal  when 
filed  in  the  state  court  becomes  a  part 
of  the  record  of  that  court.  McDon- 
nell V.  Jordan,  178  TJ.  8.  229,  20  Sup. 
Ct.  886,  44  L.  ed.  1048;  Powers  v. 
Chesapeake  &  O.  E.  Co.,  169  U.  S. 
92,  18  Sup.  Ct.  264,  42  L.  ed.  673; 
Stone  V.  South  Carolina,  117  U.  S. 
430,  6  Sup.  Ct.  799,  29  L.  ed.  962. 

[e]  Papers  OTransf erred  as  Part  of 
Becord. — The  party  who  petitions  for 
a  removal  must  file  in  the  federal  court 
copies  not  only  of  the  process,  but 
all  pleadings,  depositions,  testimony 
and  other  Droeeedings  in  the  state 
court.     Pittsburgh,  C.  &  St.  B.  Co.  v. 
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Ramsey,  22  Wall.  (IT.  S.)  322,  22  L. 
ed.  823;  Woodward  L.  Co.  v.  Vizard, 
144  Fed.  982  (attachment  papers  part 
of  record);  MiJler  v.  Tobin,  9  Sawy. 
401,  18  Fed.  609  (testimony  filed  part 
of  record) ;  McBratney  v.  Usher,  1 
Dill.  367,  15  Fed.  Gas.  No.  8,661, 
declaration  or  petition,  summons, 
process  and  petition  to  remove. 

[f]  Certified  Copy.— (1)  The  copy 
need  not  be  certified  by  the  judge  of 
the  state  court,  but  only  by  the  clerk 
of  the  state  court  under  the  seal 
thereof  (Osgood  v.  Chicago,  D.  &  V. 
E.  Co.,  6  Biss.  330,  18  Fed.  Cas.  No. 
10,604),  and  (2)^  such  certificate  may 
be  attached  to  each  individual  paper 
where  there  is  an  additional  certificate 
that  the  papers  transmitted  constitute 
the  entire  record.  Commercial  &  Sav. 
Bank  v.  Corbett,  5  Sawy.  172,  6  Fed. 
Cas.   No.   3,057. 

[g]  Originals  Transferred. — That  a 
state  court,  removing  a  cause  to  a 
federal  court,  transferred  to  the  fed- 
eral court  the  original  papers  filed  in 
the  state  court,  and  not  copies  there- 
of, as  required  by  Judicial  Code,  sec. 
29,  is  not  ground  for  remanding  the 
cause  to  the  state  court.  Miller  v. 
Soule,  221  Fed.  493;vMiller  v.  Wattier, 
24  Fed.  49. 

[h]  Under  the  Oklahoma  statute 
the  originals  are  transferred,  though 
not  where  the  petition  to  remove  is 
denied.  Lawson  v.  Guthrie,  40  Okla. 
598,  137  Pac.   1186. 

76.  See  infra,  IX,  B. 

77.  Baltimore  &  0.  E.  Co.  v.  Koontz, 
104  TJ.  S.  5,  26  L.  ed.  643;  Texas  & 
St.  L,  R.  Co.  V.  Rust,  17  Fed.  275,  5 
McCrary  348.  See  Nelson  v.  Black 
Diamond  Mining  Co.,  237  Fed.  264, 
267,  and  supra,  VIII. 

Effect  of  failure  to  file  within 
requisite  time,  see  infra,  IX,  B. 

fa]  The  federal  jurisdiction  at- 
taches in  advance  of  the  filing  of  the 
record  in  the  federal  court.     St.  Paul 
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it  is  necessary  to  enable  the  federal  court  to  proceed/'    The  statute 
is  directory,  not  mandatory.'' 

B.  Time  of  Filing.  —  The  certified  copy  of  the  record  is  required 
to  be  filed  in  the  federal  court  within  thirty  days  from  the  filing 
of  the  petition  for  removal,*"  but  this  is  not  a  mandatory  require- 
ment,*^ and  where  good  cause  is  shown  the  court  may  extend  the 
time.*^ 

C.  Compelling  Production,  etc.  —  If  the  state  court  refuses  to 
give  effect  to  a  proper  petition  and  bond  for  removal,  the  defendant 
may  resort  to  certiorari  from  the  federal  court  to  obtain  a  certified 
copy  of  the  transcript,*^  and  for  an  injunction  to  restrain  further 
proceedings  in  the  state  court.** 


&  C.  R.  Co.  V.  McLean,  108  TJ.  S.  212, 
2  Sup.  Ct.  498,  27  L.  ed.  703;  Nation- 
al S.  Co.  V.  Tugman,  106  U.  S.  118,  1 
Sup.  Ct.  58,  27  L.  ed.  87;  Baltimore 
&  O.  E.  Co.  V.  Koontz,  104  U.  S.  5, 
26  L.  ed.  643. 

[b]  Where  only  part  of  the  record 
is  transmitted  to  the  federal  court,  its 
jurisdiction  is  not  ousted.  Miller  v. 
Soule,  221  Fed.  493  (wherein  bond 
not  transmitted) ;  Clark  v.  Chicago,  M. 
&  St.  P.  Ey.  Co.,  11  Fed.  355,  3  Mc- 
Crary  591. 

78.  Baltimore  &  O.  E.  Co.  v.  Koontz, 
104  U.  S.  5,  26  L.  ed.  643;  Texas  & 
St.  L.  E.  Co.  V.  Bust,  17  Fed.  275, 
5  McCrary  348. 

79.  Chase  v.  Erhardt,  198  Fed.  305, 
309;  Delbanco  v.  Singletary,  40  Fed. 
177. 

80.  See  the  statute,  and  Chase  v. 
Erhardt,  198  Fed.  305. 

[a]  Reason  for  Change  of  Pro- 
vision.— (1)  Before  the  enactment  of 
the  code  it  was  to  be  filed  on  or  be- 
fore the  first  day  of  the  next  term 
of  the  federal  court.  Eemoval  Cases, 
100  TJ.  S.  457,  25  L.  ed.  593.  (2) 
Congress  evidently  intended  by  this 
change  that  the  party  petitioning  for 
removal  should  have  thirty  days  in 
which  to  secure  his  copy  of  record 
from  the  state  court,  and  that  there 
should  be  no  confusion  or  embarrass- 
ment as  to  the  date  of  the  next  suc- 
ceeding term  of  the  federal  court. 
Chase  v.  Erhardt,  198  Fed.  305. 

81.  Nelson  v.  Black  Diamond  Min. 
Co.,  237  Fed.  264,  267;  Chase  v.  Er- 
hardt, 198  Fed.  305;  Woolridge  v.  Me- 
Kenna,  8  Fed.  650,  665. 

[a]  Failure  to  file  such  transcript 
(1)  within  the  requisite  time  does  not 
deprive  the  federal  court  of  jurisdic- 
tion.    Eemoval  Cases,  100  U.  S.  457, 


25  L.  ed.  593;  Nelson  v.  Black  Dia- 
mond M.  Co.,  237  Fed.  264.  (2)  The 
federal  court  may  remand  or  dismiss 
the  cause,  and  whether  it  should  do 
so  is  a  matter  for  it  to  decide.  Na- 
tional Steamship  Co.  v.  Tugman,  106 
U.  S.  118,  1  Sup.  Ct.  58,  27  L.  ed. 
87. 

82.  National  Steamship  Co.  v.  Tug- 
man, 106  U.  S.  118,  1  Sup.  Ct.  58,  27 
L.  ed.  87;  Baltimore  &  O.  E.  Co.  v. 
Koontz,  104  XT.  S.  5,  26  L.  ed.  643; 
Nelson  V.  Black  Diamond  M.  Co.,  237 
Fed.  264;  Chase  v.  Erhardt,  198  Fed. 
305  (federal  court  has  discretionary 
power  to  extend  the  time  for  filing) ; 
Eisenmann  v.  Delamar's  N.  G.  Min. 
Co.,  87  Fed.  248;  Woolridge  v.  Mc- 
Kenna,   8  Fed.   650;   Kramer  v.  Ferry, 

27  111.  App.  479. 

[a]  Excuses  for  Delay. — ^Pierce  v. 
Corrigan,  77  Fed.  657;  Burgunder  v. 
Browne,  59  Fed.  497;   Rowell  v.   Hill, 

28  Fed.  433. 

[b]  Inadvertence  of  counsel  may 
be  refused  as  excuse  for  delay.  St. 
Paul  &  C.  E.  Co.  ■».  McLean,  108  tJ.  S. 
212,  2  Sup.  Ct.  498,  27  L.  ed.  703. 

[c]  Where  the  delay  was  caused  by 
the  continued  prosecution  of  fbe  case 
in  the  state  court  by  plaintiff,  and 
plaintiff  filed  an  amended  petition 
in  the  federal  court  and  then  a 
motion  to  remand,  not  based,  how- 
ever, on  the  delay  in  filing  the 
record,  the  court  will  exercise  its  dis- 
cretion to  permit  the  copy  to  be  filed, 
and  will  not  remand  on  that  ground. 
Nelson  v.  Black  Diamond  Min.  Co., 
237  Fed.  264. 

83.  Chesapeake  &  O.  E.  Co.  v. 
Cockrell,  232  TJ.  S.  146,  34  Sup.  Ct. 
278,  58  L.  ed.  544;  Kern  v.  Huide- 
koper,  103  IT.  S.  485,  26  L.  ed.  354. 

84.  Chesapeake    &    0.    R.    Co.    v. 
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X.    PROCEEDINGS  IN  STATE  COURT  AFTER  REMOVAL.^' 

If  the  case  is  a  removable  one  and  a  sufficient  petition  and  bond  are 
filed,*"  the  entire  cause  is  removed,  leaving  no  part  in  the  state 
court,''  and  all  subsequent  proceedings  in  the  cause  by  the  state 
court  are  erroneous  and  reversible,*'  and  coram  non  judice  and  void," 
unless  its  jurisdiction  is  actually  restored.*"*  But  the  removal  does 
not  prevent  the  doing  of  merely  ministerial  and  extra-judicial  duties 
required  to  be  performed  within  a  specified  time.'^ 

The  right  to  a  removal  cannot  be  defeated  by  any  proceeding  in  the 
state  court  subsequent  to  the  petition  and  bond  for  removal.*''  The 
state  court  thereafter  cannot  entertain  a  motioi^  to  dismiss  a  case,"' 


Coekrell,  232  U.  .  S.  146,  34  Sup.  Ct. 
278,  58  L.  ed.  544.  See  infra,  XL, 
E,  14. 

85.  Enjoining  subsequent  proceed- 
ings in  state  court,  see  supra,  IX,  C. 

86.  See  supra,  VII. 

87.  Barney  v.  Latham,  103  TJ.  S. 
205,  26  L.  ed.  514,  3  Ky.  L.  Eep. 
144. 

88.  U.  S. — Stone  v.  South  Carolina,  I 
117    U.    S.    430,    6    Sup.    Ct.    799,    29  | 
L.   ed.   962.      N.    J. — National    Union 
Bank  v.  Dodge,  42  N.  J.  L.  316.    N.  Y. 
Erisman  v.  Pideock,  62  How.  Pr.  327. 

89.  U.  S.  —  Anderson  v.  United 
Eealty  Co.,  222  U.  S.  164,  32  Sup. 
Ct.  50,  56  L.  ed.  144;  Southern  Ry. 
Co.  V.  Miller,  217  U.  S.  209,  30  Sup. 
Ct.  450,  54  L.  ed.  732;  Madisonville 
Tr.  Co.  V.  St.  Bernard  Min.  Co.,  196 
U.  S.  239,  25  Sup.  Ct.  251,  49  L.  ed. 
462;  National  S.  Co.  v.  Tugman,  106 
U.  S.  118,  1  Sup.  Ct.  58,  27  L.  ed. 
87;  Flint  v.  Coffin,  176  Fed.  872,  100 
C.  C.  A.  342;  Boatmen's  Bank  v.  Fritz- 
len,  135  Fed.  650,  653,  68  C.  C.  A. 
288,  291  (approved  in  Fritzlen  v.  Boat- 
men's Bank,  212  U.  S.  364,  373,  29 
Sup.  Ct.  366,  53  L.  ed.  551);  Miller 
V.  Soule,  221  Fed.  493,  497;  Ander- 
son V.  Western  Union  TeL  Co.,  218 
Fed.  78.  Oa. — Mclver  v.  Florida  Cent. 
&  P.  E.  Co.,  110  Ga.  223,  227,  36 
S.  B.  775,  65  L.  E.  A.  437.  la.— Myers 
V.  Chicago  &  N.  W.  Ey.  Co.,  118  Iowa 
312,  91  N.  W.  1076. 

But  see  Southern  Pac.  Ey.  Co,  v. 
Los  Angeles  County  Superior  Court,  63 
Cal.  607;  Hadley  v.  Dunlap,  10  Ohio 
St.  1. 

[a]  Questions  relating  to  parties 
cannot  be  decided  thereafter.  Cuyler 
V.  Smith,  78  Ga.  662,  3  S.  E.  408. 

[b]  Where  Removal  Is  Improper. 
Although  a  cause  is  removed  from  the 
state  court  to  the  United  States  dis- 

voi.  XXII 


trict  court,  and  it  is  later  held,  that 
the  cause  was  improperly  removed,  and 
that  the  United  States  court  had  no 
jurisdiction  of  the  cause,  no  valid  pro- 
ceeding could  have  been  taken  in  said 
state  court  during  the  pendency  of 
said  cause  in  the  United  States  court. 
Parker's  Admr.  v.  Clarkson,  39  W.  Va. 
184,  19  S.  E.  431. 

90.  National  Steamship  Co.  v.  Tug- 
man,  106  U.  S.  118,  1  Sup.  Ct.  58,  27 
L.  ed.  87;  Texas  &  Pac.  Ey.  Co.  v. 
Davis,  93  Tex.  378,  387,  54  S.  W.  381, 
55  S.  W.  562. 

[a]  An  Order  Restoring  Jurisdic- 
tion Is  Generally  Required. — Texas  & 
Pac.  Ey.  Co.  v.  Davis,  93  Tex.  378,  54 
S.  W.  381,  55  S.  W.  562.  See  infra, 
XII,  P,  5. 

[b]  Jurisdiction  Restored  by  With- 
drawal of  Petition.  —  Anderson  v. 
United  Eealty  Co.,  222  U.  S.  164,  32 
Sup.  Ct.  50,  56  L.  ed.  144,  affirming 
79  Ohio  St.  23,  86  N.  E.  644. 

91.  Lowitz  V.  Kimmerle,  221  Fed. 
857,  137  C.  C.  A.  415. 

[a]  The  giving  of  a  statutory  notice 
of  attachment  is  not  prevented.  Lowitz 
V.  Kimmerle,  221  Fed.  857,  137  C.  C. 
A.  415.  See  Eamsey  v.  Coolbaugh,  13 
Iowa  164,  withdrawal  of  bond  for 
which  new  bond  has  been  given  in 
federal   court. 

92.  Myers  v,  Chicago  &  N.  W.  Ey. 
Co.,  118  Iowa  312,  91  N.  W.  1076. 

93.  Chambers  v.  Illinois  Cent.  E. 
Co.,  104  Iowa  238,  73  N.  W.  593.  But 
compare  Anderson  v.  United  Realty 
Co.,  222  U.  S.  164,  32  Sup.  Ct.  50,  56 
L.  ed.  144,  affirming  79  Ohio  St.  23, 
86  N.  E.  644  (holding  an  order  dis- 
missing as  to  the  removing  defendant, 
and  the  withdrawal  of  the  petition 
was   authorized) ;    Eome    &    C.    Const. 

:  Co.    V.    Smith,    84    Ga.    238,   10    S.    E. 
728. 
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or  to  remit  a  portion  of  the  claim  so  as  to  reduce  the  amount  below 
that  required  for  removal  of  a  cause."* 

Subsequent  Actions.  —  The  state  court  cannot  acquire  jurisdiction  of 
the  cause  through  a  second  action  commenced  after  the  removal.®'* 
But  after  a  voluntary  dismissal  in  the  federal  court  without  action 
on  the  merits,  a  subsequent  action  may  be  brought  in  the  state  court.** 
All  qiiestions  as  to  defects  or  irregularities  appearing  on  the  face  of 
the  proceedings  to  remove  are  ultimately  for  the  determination  of 
the  federal  court."' 

XI.  PROCEEDINGS  IN  FEDERAL  COURT  AFTER  REMOVAL. 
A.  Generally.  —  The  judicial  code  provides  that  the  copy  of  the 
record  being  entered  in  the  district  court,  the  parties  so  removing 
the  cause  shall,  within  thirty  days  thereafter,  plead,  answer,  or 
demur  to  the  declaration  or  domplaint  in  said  cause."*  The  cause 
shall  then  proceed  in  the  same  manner  as  if  it  bad  been  originally 


94.  Chambers  v.  Illinois  Cent.  E. 
Co.,  104  Iowa  238,  73  N.  W.  593. 

95.  Palmer  v.  Delaware,  L.  &  W. 
E.  Co.,  222  Fed.  461,  466. 

[a]  Such  removal  will  abate  all 
other  suits  thereafter  started  in  the 
state  court  upon  the  same  cause  of 
action,  though  the  damages  claimed  be 
less  than  the  jurisdictional  amount. 
Louisville  &  N.  E.  Co.  v.  Newman,  132 
Ga.  523,  64  S.  E.  541,  26  L.  E.  A. 
(N.  S.)    969. 

96.  Southern  E.  Co.  v.  MUler,  217 
U.  S.  209,  213,  216,  217,  30  Sup.  Ct. 
450,  452,  54  L.  ed.  732;  Palmer  v. 
Delaware,  L.  &  W.  E.  Co.,  222  Fed. 
461,  466;  Texas  Cotton  P.  Co.  v. 
Starnes,  133  Fed.  1022,  66  C.  C.  A. 
673,  affirming  128  Fed.  183.  Ga.— Me- 
Iver  V.  Florida  Cent.  &  P.  E.  Co.,  110 
Ga.  223,  36  S.  E.  775,  65  L.  E.  A. 
437.  la. — Foley  v.  Cudahy  Paclcing  Co., 
119  Iowa  246,  93  N.  W.  284.  Ky. 
Dana  &  Co.  v.  Blackburn,  121  Ky. 
706,  90  S.  W.  237;  Stevenson's  Admr. 
V.  Illinois  Cent.  E.  Co.,  117  Ky.  855, 
79  8.  W.  767;  De  Witt  v.  Chesapeake 
&  O.  E.  Co.,  25  Ky.  L.  Eep.  2019,  79 
S.  W.  275.  Mo. — Krueger  v.  Chicago 
&  A.  Ey.  Co.,  84  Mo.  App.  358.  Ohio. 
Baltimore  &  O.  E.  Co.  v.  Larivill,  83 
Ohio  St.  108,  93  N.  E.  619,  34  L. 
E.  A.  (N.  S.)  1195. 

Compare,  Baltimore  &  O.  E.  Co.  v. 
Fulton,  59  Ohio  St.  575,  53  N.  E.  265, 
44  L.  E.  A.  520,  holding  that  where  a 
ease  that  may  be  is  duly  removed  from 
a  state  to  a  federal  court,  and  there- 
after the  case  is  disposed  of  in  the 
federal  court  otherwise  than  on  the 
merits,    whatever    right     the     plaintiff 


may  have  under  any  remedial  rule, 
statutory  or  ptherwise,  to  recommence 
the  action,  must  be  pursued  in  the 
federal  court,  as  after  removal  it 
alone  has  jurisdiction  of  the  cause 
and  the  parties. 

[a]  Even  though  the  amount  claimed 
in  the  second,  suit  is  less  than  the 
amount  necessary  to  give  the  federal 
court  jurisdiction.  G-a. — Southern  E. 
Co.  V,  Eowe,  2  Ga.  App.  557,  59  S.  E. 
462.  lU.— Cleveland,  C.  C.  &  St.  L. 
E.  Co.  V.  Lawler,  94  111,  App.  36.  Mo. 
Fox  V.  Jacob  Dold  P,  Co.,  96  Mo. 
App.  173,  70  S.  W.  164.  S.  C— Young 
V.  Southern  B.  Tel.  &  Tel.  Co.,  75 
S.  C.  326,  55  S.  E.  765,  7  L.  E.  A. 
(N.  S.)  501.  Tenn. — Hooper  v.  At- 
lanta, K.  &  N.  E.  Co.,  106  Tenn.  28, 
60  8.  W.  607,  53  L.  E.  A.  931. 

[b]  Where,  In  an  action  by  an 
administrator  brought  in  the  state 
court  against  a  foreign  corporation, 
the  defendant  secured  removal  to  the 
federal  court  and  the  action  was 
there  dismissed,  it  was  held  that  a 
new  action  in  the  state  court  by  a 
substituted  administrator,  of  such 
citizenship  that  no  right  of  removal 
as  to  the  last  action  existed,  might 
be  tried  by  the  state  court.  Foley  v. 
Cudahy  Packing  Co.,  119  Iowa  246,  93 
N.  W.  284. 

97.  United  States  v.  Sessions,  205 
Fed.  502,  123  C.  C.  A.  570;  Cropsey 
V.  Sun  Print.  &  Pub.  Assn.,  215  Fed. 
132;  Wanner  v.  Bissinger  &  Co.,  210 
Fed.  96;  Goins  v.  Southern  Pacific  Co., 
198  Fed.  432. 

98.'    Judicial     Code,     §29;     Cain    v. 
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commenced  in  said  district  court,'®  and  the  same  proceedings  had 
been  taken  in  such  suit  in  said  district  court  as  shall  have  been  had 
therein  in  said  state  court  prior  to  its  removal.^ 

The  defendant  neither  gains  nor  loses  by  the  removal,^  and  the 
case  proceeds  as  if  no  removal  had  taken  place.^  But  the  cause  cannot 
proceed  until  the  transcript  of  the  proceedings  in  the  state  court  has 
been  filed  in  the  federal  court.* 

B.  Jurisdiction  Acquired.  —  On  removal  of  a  cause,  the  federal 
court  acquires  complete  and  exclusive  jurisdiction  over  it.^ 

C.  EuLEs  OF  Practice  Governing.  —  After  removal,  the  cause  must 
be  governed  by  the  rules  and  practice  of  the  federal  court,'  except 
as  affected  by  the  conformity  act,^  which  cannot,  however,  be  invoked 
to  deprive  the  federal  court  of  its  rightful  jurisdiction.^ 

D.  Effect  on  Proceedings  in  State  Court  and  Review  of  Mat- 
ters Therein.  —  The  transfer  of  a  cause  from  a  state  to  a  federal 


Commercial   Pub.    Co.,   232   U.   S.   124, 
132,  34  Sup.  Ct.  284,  58  L.  ed.  534. 

99.  Judicial  Code,  §§29^  38;  Ches- 
apeake &  O.  E.  Co.  V.  Coekrell,  232 
U.  S.  146,  34  Sup.  Ct.  278,  58  L,  ed. 
544;  Cain  v.  Commercial  Pub.  Co.,  232 
IJ.  S.  124,  34  Sup.  Ct.  284,  58  L.  ed. 
534;  Virginia  v.  Paul,  148  U.  S.  107, 
13  Sup.  Ct.  536,  37  L.  ed.  386;  Kern 
V.  Huidekoper,  103  TJ.  S.  485,  26  L. 
ed.  354. 

1.  Judicial  Code,  §38.  See  Law- 
rence V.  Southern  Pac.  Co.,  180  Ted. 
822. 

2.  De  Lima  v.  Bidwell,  182  IT.  S. 
1,  174,  21  Sup.  Ct.  743,  45  L.  ed. 
1041.  But  see  Lawrence  v.  Southern 
Pac.  Co.,  180  Fed.  822. 

3.  De  Lima  v.  Bidwell,  182  U.  S. 
1,  174,  21  Sup.  Ct.  743,  45  L.  ed. 
1041. 

4.  Texas  &  St.  L.  Ey.  Co.  v.  Bust, 
17  Fed.  275,  5  McCrary  348;  In  re 
Barnesville   &  M.   Ey.   Co.,  4  Fed.   10. 

5.  Webb  V.  Southern  Ey.  Co.,  23i 
Fed.  578;  Mclver  v.  Florida  Cent.  & 
P.  E.  Co.,  110  Ga.  223,  227,  36  S.  E. 
775,  65  L.  E.  A.  437.  See  Hudson 
Nav.  Co.  V.  Murray,  236  Fed.  419, 
423. 

[a]  The  jurisdiction  of  the  federal 
court  attaches  for  all  purposes,  and 
the  service  of  the  summons  in  the  state 
court  may  be  set  aside  and  the  case 
dismissed.  Mechanical  Appliance  Co. 
v.  Castleman,  215  U.  S.  437,  30  Sup. 
Ct.  125,  54  L.  ed.  272;  Park  Square 
Auto.  Station  v.  American  Locomotive 
Co.,  222  Fed.  979,  985. 

[bl  To  the  exclusion  of  every  other 
court,   the   federal   court   thereby   has 
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the  authority  to  hear,  determine  and 
render  a  judgment  in  that  case.  South- 
ern Ey.  Co.  V.  Miller,  217  TJ.  S.  209, 
30  Sup.  Ct.  450,  54  L.  ed.  732. 

When  jurisdiction  is  transferred,  see 
supra,  VIIL 

6.  Ma  parte  Fisk,  113  IT.  S.  713,  5 
Sup.  Ct.  724,  28  L.  ed,  1117;  Hewitt 
V.  Phelps,  105  V.  S.  393,  26  L.  ed. 
1072;  King  V.  Worthington,  104  U.  S. 
44,  26  L.  ed.  652;  Hitchings  v.  Cobalt 
Central  Mines  Co.,  189  Fed.  241. 

[a]  Federal  court  cannot  enforce 
an  order  directing  party  to  submit 
himself  for  taking  of  his  deposition  by 
adverse  party  made  before  removal  aa 
it  could  not  make  such  an  order. 
Ex  parte  Fisk,  113  U.  S.  713,  5  Sup. 
Ct.  724,  28  L.  ed.  1117. 

[a]  Notwithstanding  legal  and 
equitable  defenses  may  be  interposed 
in  the  state  court  to  legal  actions,  the 
federal  rule  that  legal  defenses  only 
may  be  interposed  to  legal  actions  is 
applicable.  Northern  Pac.  E.  Co.  v. 
Paine,  119  U.  S.  561,  7  Sup.  Ct.  323, 
30  L.  ed.  513;  Hurt  v.  Hollingsworth, 
100  U.  S.  100,  25  L.  ed.  569.  This 
rule  has  been  changed  by  statute.  See 
the  title  "Suits  and  Actions." 

[c]  Costs. — Eichter  v.  Magone,  47 
Fed.  192. 

7.  Goldey  v.  Morning  News,  156 
U.  S.  518,  15  Sup.  Ct,  559,  39  L.  ed. 
517;  West  V.  Smith,  101  TJ.  S.  263,  25 
L.  ed.  809;  Thompson  v.  Central  O.  E. 
Co.,  6  Wall.  134,  138,  18  L.  ed.  765. 
See  the  title  "United  States  Courts." 

8.  Webb  V.  Southern  Ey.  Co.,  235 
Fed.  578. 
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court  does  not  vacate  what  has  been  done  in  the  state  court  previous 
to  the  removal.®  It  has  been  said  that  all  interlocutory  decisions  of 
the  state  court  are  res  judicata  as  far  as  the  federal  court  is  con- 
cerned,^" but  this  rule,  however  stringent,  is  merely  one  of  prac- 
tice,^^  and  in  a  proper  ease  the  federal  court  may  reconsider  questions 
decided  by  the  state  eourt.^^ 

E.  Particular  Proceedings.  —  1.  Docketing  Cause.  —  A  motion 
to  docket  the  cause  is  not  required,  though  eustomary.^^ 

2.  Parties.  —  A  person  who  is  properly  a  plaintiff  in  the  state 
court  may  remain  plaintiff  on  the  record  in  a  federal  court.^*  The 
jurisdiction  of  the  federal  court  after  removal  is  not  ousted  by  the 
addition  of  new  parties,^^  or  by  any  subsequent  change  in  the  con- 
ditions of  the  parties.^^ 

3.  Nature  of  Action  and  Repleader  by  Plaintiff.  —  Where,  as  in 
many  of  the  states,  the  distinction  between  law  and  equity  is  not 


9.  King  V.  Worthington,  104  U.  S. 
44,  26  L.  ed.  652;  Duncan  v.  Gegan, 
101  U.  S.  810,  25  L.  ed.  875;  Denison 
V.  Shawmut  Min.  Co.,  124  Fed.  860; 
Cleaver  v.  Traders'  Ins.  Co.,  40  Fed. 
711;  Loomis  v.  Carrington,  18  Fed. 
97,  99.     Comyar-e  supra,  XI,  C. 

[a]  Appeal  in  State  Court.  — An 
linperfected  appeal  from  an  inter- 
locutory order  is  abandoned  by  a 
petition  for  removaL  Freeman  v.  But- 
ler, 39  Fed.  1. 

10.  Denison  v.  Shawmut  Min.  Co., 
124  Fed.  860;  AUmark  v.  Platte  S.  S. 
Co  76  Fed.  615;  Lookout  Mountain 
E.'Co.  V.  Houston,  44  Fed.  449;  Mil- 
lisan  V.  Lalanoe  &  Grosjean  Mfg.  Co., 
17  Fed.  465,  21  Blatchf.  407;  Brooks 
V.  Farwell,  2  McCrary  220,  4  Fed. 
166.     Compare,  18  Standard  Pboc.  808. 

[a]  The  federal  court  takes  the 
case  as  it  finds  it,  accepting  the  de- 
crees and  orders  made  by  the  state 
court  as  adjudications  in  the  cause. 
Duncan  v.  Gegan,  101  U.  S.  810,  812, 
25  L.  ed.  875;  Bradgpn  v.  Perkins- 
Campbell  Co.,  82  Fed.  338;  Loomis  v. 
Carrington,  18  Fed.  97, 

11.  Eemington  v.  Central  Pac.  E. 
Co.,  198  U.  S.  95,  100,  25  Sup.  Ct. 
577,  49  L.  ed.  959. 

12.  Eemington  v.  Central  Pac.  E. 
Co.,  198  U.  S.  95,  25  Sup.  Ct.  577,  49 
L.  ed.  959.  See  18  Standard  Peoc. 
813. 

fa]  A  decision  on  a  motion  to  va- 
cate process  may  be  reopened.  Eem- 
ington V.  Central  Pac.  E.  Co.,  198 
US  95,  25  Sup.  Ct.  577,  49  L.  ed. 
959,     Compare,    Bradgon    v.    Perkms- 


Campbell    Co.,    82    Fed.    338;    Allmark 
V.  Platte  S.  S.  Co.,  76  Fed.  615. 

[b]  But  such  power  should  only  be 
ezercised  in  strict  conformity  with  pre- 
vailing practice  of  the  state  court 
from  which  the  cause  was  removed. 
Denison  v.  Shawmut  Min.  Co.,  124 
Fed.  860;  Garden  City  Mfg.  Co.  v. 
Smith,  1  Dill.  305,  9  Fed.  Cas.  No. 
5,217. 

[c]  Motions  cannot  be  renewed  in 
the  federal  court  without  having  ob- 
tained leave  to  do  so,  either  from  the 
state  or  federal  court.  Allmark  v. 
Piatte  S.  S.  Co.,  76  Fed.  615.  See  20 
Standard  Pboc.  42. 

13.  Glover  v.  Shepperd,  11  Biss. 
572,  15  Fed.  833. 

14.  Thompson  v.  Central  O.  E.  Co., 
6  Wall.  (U.  S.)  134,  18  L.  ed.  765. 

[a]  If  the  action  is  purely  a  legal 
one,  and  plaintiff  could  maintain  it  in 
his  name  in  the  state  court  as  real 
party  in  interest  he  has  an  equal  right 
to  maintain  it  in  his  name  when  it 
arrives  in  the  federal  court.  Thomp- 
son V.  Central  O.  E.  Co.,  6  Wall.  (U. 
S.)    134,  138,   18  L.  ed.   765. 

[b]  The  right  of  the  plaintiff  to 
maintain  an  action  for  personal  in- 
juries in  her  own  name  is  not  lost  by 
the  removal.  Texas  &  P.  E.  Co.  v. 
Humble,  181  U.  S.  57,  21  Sup.  Ct.  526, 
45  L.  ed.  747. 

15.  Phelps  V.  Oaks,  117  U.  S.  236, 
6  Sup.  Ct.  714,  29  L.  ed.  888;  Stew- 
art V.  Dunham,  115  IT.  S.  61,  5  Sup. 
Ct.  1163,  29  L.  ed.  329. 

16.  Kirby  v.  American  Soda  F.  Co., 
194  U.  S.  141,  24  Sup.  Ct.  619,  48  L. 
ed.  911. 
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preserved,  a  case  removed  from  the  state  court  to  the  United  States 
circuit  court  becomes  an  action  at  law  or  a  suit  in  equity,  according 
to  the  nature  of  the  cause  of  action  and  of  the  relief  prayed.^'  And 
a  repleader  by  the  plaintiff  will  not  be  required,"  unless  his  pleadings 
are  not  appropriate  to  the  nature  and  form  of  action  in  the  federal 
court  after  removal.^^  If  the  case  involves  both  matters  at  law  and 
in  equity,  the  matters  in  law  and  the  matters  in  equity  must  be 
separated.^"  The  action  should  be  recast  into  two  suits,  one  upon  the 
law  and  the  other  upon  the  equity  side  of  the  court  and  there  pro- 
ceeded with.^^ 

4.  Pleading  by  Defendant.  —  The  removal  statute  requires  the 
defendant  to  plead,  answer,  or  demur  within  a  specified  time.^^  He 
may  avail  himself  of  any  defense,^^  and  within  the  time  designated, 
plead  to  the  ai.'tion,^*  in  the  same  manner  as  if  the  suit  had  been 
comn^enced  in  the  district  court.  A  plea  in  abatement  to  the  service 
of  the  writ  is  a  pleading  within  the  statute.^^ 


17.  North  Alabama  Dev.  Co,  v.  Or- 
man,  55  Fed.  18,,  5  C.  0.  A.  22.  See 
generally  the  title  "Suits  and  Ac- 
tions." 

[a]  If  the  civil  action  brought  in 
the  state  courts  is  essentially  a  suit 
at  common  law,  the  common  law  foriu 
and  not  an  equitable  one  muat  be  pur- 
sued on  removal  to  a  federal  court. 
Thompson  v.  Central  0.  E.  Co.,  6  Wall. 
(U.  S.)  134,  18  L.  ed.  765. 

[b]  The  fact  that  the  action  is 
brought  by  a  real  party  in  interest 
does  not  necessitate  ciianging  a  pure 
law  action  into  an  equitable  one. 
Thompson  v.  Central  O.  R.  Co.,  6  Wall. 
(U.  S.)   134,  18  L.  ed.  765. 

[c]  A  suit  to  enforce  a  mechanic's 
lieu  is  essentially  one  in  equity,  and, 
on  its  removal  to  a  federal  court,  is 
properly  triable  as  such,  although  it 
was  instituted  as  an  action  at  law,  as 
permitted  by  the  state  practice.  Hoov- 
en,  Owens  &  Eentschler  Co.  v.  Feather- 
stone,  99  Fed.  180. 

18.  West  V.  Smith,  101  U.  S.  263, 
25  L.  ed.  809. 

19.  See  infra,  this  note. 

[a]  If  the  cause  removed  is  one 
not  cognizable  by  the  equity  side  of 
the  federal  court,  notwithstandinfr  it 
was  cognizable  in  equity  in  the  state 
court,  the  pleadings  must  be  reformed 
so  as  to  make  it  a  case  to  be  tried 
at  law.  Coosaw  Min.  Co.  v.  South 
Carolina,  144  V.  S.  550,  12  Sup.  Ct. 
689,  36  L.  ed.  537;  Whittenton  Mfg. 
Ck>.  «.  Memphis  &  O.  R.  P.  Co.,  19 
Fed.  273. 

20.  Hurt   V.   Hollingsworth,   100   U. 
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S.  100,  25  L.  ed.  569;  In  re  Foley,  ?6 
Fed.   390,   396. 

As  to  equitable  defenses  in  law 
actions  in  the  federal  courts,  see  the 
title   "Suits  and  Actions." 

21.  Hatcher  v.  Hendrie  &  B.  Mfg.  & 
S.  Co.,  133  Fed.  267,  68  0.  C,  A.  19; 
Kuoxville  V.  Southern  Pav.  Const.  Co., 
220  Fed.  236;  Lacroix  v.  Lyons,  27 
Fed.  403;  La  Mothe  Mfg.  Co.  v.  Na- 
tional T.  W.  Co.,  15  Blatchf.  432,  14 
Fed.  Caa.  No.  8,033. 

22.  See  supra,  XI,  A. 

[a]  Eeframing  Pleading.  —  If  the 
chancery  rules  of  a  state  court  pro- 
vide that  it  may  give  relief  to  a  de- 
fendant setting  up,  by  answer,  the 
facts  upon  which  his  equity  rests,  to 
the  same  extent  that  relief  might  have 
been  had  on  a  cross  bill  filed,  the  de- 
fendant need  not,  upon  the  removal  of 
a  cause  to  the  federal  court  after 
such  an  answer  has  been  filed,  reframe 
his  pleading  to  conform  to  the  federal 
equity  rules,  by  filing  a  cross  bill 
setting  up  the  same  facts,  and  pray- 
ing for  relief  thereon.  Detroit  v.  De- 
troit City.  Ry.  Co.,  55  Fed.  569. 

23.  Cain  r.  Commercial  Pub.  Co., 
232  TT.  S.  124,  34  Sup.  Ct.  284,  58 
L.  ed.  534. 

Equitable  defense  in  action  at  law, 
see  the  title  "Suits  and  Actions." 

24.  Cain  v.  Commercial  Pub.  Co., 
232  V.  S.  124,  34  Sup.  Ct,  284,  58 
L.  ed.  534. 

25.  Cain  D.  Commercial  Pub.  Co., 
232  IT.  S.  124,  34  Sup.  Ct.  284,  58 
L.  ed.  534:  Garvey  v.  Oompania , Metal- 
urgica  Mexicana,  222  Fed.  732. 
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5.  Amendments  to  Pleadings.^"  —  The  federal  court  after  removal 
may  permit  such  amendments  to  the  declaration  as  would  be  all6wable 
by  the  state  court.^^ 

6.  Process.^*  —  "Where  after  substituted  service  has  been  made,  a 
cause  is  removed  to  the  federal  court,  plaintiff  need  not  obtain  an- 
other order  from  the  federal  court  for  substitution.^"  It  has  been 
held  that  the  officer's  return  of  service  in  the  state  court  may  be 
amended  on  a  proper  application.^" 

7.  Dismissal.^^  —  Ordinarily  a  plaintiff  should  have  the  right  to 
dismiss  his  action;"^  but  the  right  is  not  absolute;  it  is  discretionary 
with  the  court  to  allow  a  discontinuance,  or  allow  it  on  terms,  or 
refuse  it  altogether.^^  The  federal  court  does  not  lose  jurisdiction 
by  a  dismissal  of  the  bill  by  plaintiff  where  a  cross  bill  has  been 
filed,  even  though  the  jurisdictional  amount  is  no  longer  in  con- 
troversy.^* 

8.  Consolidation.  —  The  consolidation  of  an  original  action  com- 
menced in  the  federal  court  and  a  suit  brought  there  by  removal  from 
the  state  court  may  be  ordered.'^ 

9.  Injunctions  and  Orders.^^  —  The  statute  provides  that  injunc- 


26.  Change  in  parties,  see  supra,  XI, 
E,  2,  and  the  title  "Parties." 

27.  West  V.  Smith,  101  U.  S.  263, 
25  L.  ed.  809. 

[a]  The  filing  of  plaintiff's  amended 
petition  on  the  merits  after  removal 
of  the  cause  by  defendant  does  not 
affect  the  jurisdiction  of  the  federal 
court.  Nelson  v.  Black  Diamond  Min. 
Co.,   237    Fed.    264. 

[b]  Jurisdiction  will  not  be  lost 
because  the  amended  complaint  filed 
in  the  federal  court  after  removal 
does  not  show  the  citizenship  of  the 
parties  -where  the  removal  is  upon 
such  ground.  Briges  v.  Sperry,  95  TJ.  S. 
401,  24  L.  ed.  390. 

28.  See  generally  the  title  "Proc- 
ess," and  titles  dealing  with  par- 
ticular process. 

29.  Hudson  Nav.  Co.  V.  Murray,  236 
Fed.  419. 

[a]  The  instances  in  which  the  fed- 
eral courts,  in  cases  removed  thereto, 
have  declined  to  be  bound  by  the 
statute  or  decisions  of  the  state  re- 
specting substituted  service,  are  those 
where  such  service  was  authorized  in 
actions  which,  by  their  nature,  were 
not  susceptible  of  substituted  service 
under  the  provisions  of  the  federal 
constitution  or  the  recognized  prin- 
ciples of  law  and  justice,  or  in  which 
the  manner  of  substituted  service  and 
the  extent  of  the  notice  given  did 
not   conform  to  due  process  of    law. 


Hudson  Nav.  Co.  v.  Murray,  236  Fed. 
419,    424. 

30.  Eichmond  v.  Brookings,  48  Fed. 
241.  Contra,  Tallman  v.  Baltimore  & 
O.  E.  Co.,  45  Fed.  156. 

31.  See  generally  the  title  "Dis- 
missal, Discontlnuanoe  and  Nonsuit." 

32.  Southern  Ky.  Co.  v.  Miller,  217 
U.  S.  209,  217,  30  Sup.  Ct.  450,  54 
L.  ed.  732;  Palmer  v.  Delaware,  L.  & 
W.   E.   Co.,  222   Fed.   461,  464. 

33.  Palmer  v.  Delaware,  L.  &  W. 
E.  Co.,  222  Fed.  461,  464.  See  Balti- 
more &  O.  E.  Co.  V.  Fulton,  59  Ohio 
St.  575,  53  N.  E.  265,  44  L.  E.  A. 
520. 

[a]  A  discontinuance  for  the  ex- 
press purpose  of  defeating  the  juris- 
diction of  the  federal  court  should  not 
be  allowed.  Palmer  v.  Delaware,  L. 
&  W.  E.  Co.,  222  Fed.  461,  464. 

[b]  A  discontinuance  for  the  pur- 
pose of  defeating  justice,  and  prolong- 
ing litigation,  and  depriving  the  de- 
fendant of  a  substantial  right,  is  dis- 
approved. Palmer  v.  Delaware,  L.  & 
W.  E.  Co.,  222  Fed.  461,  464. 

34.  Kirby  v.  American  Soda  F,  Co., 
194  V.  a.  141,  24  Sup.  Ct.  619,  48 
L.  ed.  911. 

35.  Wabash,  St.  L."  &  P.  By.  Co.  v. 
Central  Trust  Co.,  23  Fed.  513. 

Consolidation  generally,  see  the  title 
"Consolidation  of  Actions." 

36.  Injunction  against  proceedings 
in  state  court,  see  infra,  XI.  E,  14. 
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tions  and  orrlers  of  the  state  court,  in  a  case  afterwards  remove*!, 
are  in  force  until  dissolved  or  modified  by  the  federal  court.'^  But 
if  the  state  court  has  refused  to  dissolve  the  injunction,  the  federal 
court  will  not  entertain  a  motion  on  the  same  record.^' 

10.  Attachments  made  in  the  state  court,  are  maintained  after 
removal.^* 

11.  Motions  and  Notices.  —  Undetermined  motions  pending  in  the 
state  court  at  the  time  of  removal  may  be  determined  in  the  federal 
court.*'  Notices  served  in  the  state  court  need  not  be  re-served  after 
removal.*^ 

12.  Depositions.  —  The  United  States  court  cannot  enforce  an 
order  for  examination  of  a  party  before  trial  made  by  a  state  court 
before  the  removal  of  the  case,*^  or  compel  the  signing  of  depositions 
ordered  by  the  state  court  before  removal.*' 

13.  Receivers.  —  An  accounting  by  a  receiver  appointed  by  the 
state  court  may  be  ordered  by  the  federal  court  after  removal.**  And 
if  an  application  therefor  has  not  previously  been  made  and  denied 
by  the  stat<3  eourt,*^  a  motion  to  discharge  the  receiver  may  be 
made.*° 

14.  Injunction  Against  Suit  in  State  Court  After  Removal.  —  Not- 
withstanding a  federal  statute  forbidding  federal  courts  from  enjoin- 
ing proceedings  in  state  courts,*^  the  defendant  may  by  suit  in  the 
federal  courts  enjoin  plaintiff  from  the  prosecution  of  the  cause  in 
the  state  court,  after  its  removal  and  thereby  procure  a  determination 
of  the  question  of  the  right  of  removal,*^  and  should  the  plaintiff 


37.  Ex  parte  Fisk,  113  U.  S.  713, 
725,  5  Sup.  Ct.  724,  28  L.  ed.  1117; 
Champlain  Const.  Co.  v.  O'Brien,  104 
Fed.  930. 

[a]  A  motion  to  dissolve  a  pre- 
liminary injunction  seems  to  be  in 
order  under  the  provision.  Champlain 
Const.  Co.  V.  O'Brien,  104  Fed.  930; 
Texas  &  St.  L.  Ey.  Co.  v.  Rust,  17 
Fed.  275,  5  MeCrary  348. 

38.  Texas  &  St.  L.  Ey.  Co.  v.  Eust, 
17  Fed.  275,  5  McCrary  348.  See 
supra,  XI,  D. 

39.  Clark  v.  Wells,  203  TJ.  S.  164, 
27  Sup.  Ct.  43,  51  L.  ed.  138;  Courtney 
V.  Pradt,  196  V.  S.  89,  25  Sup.  Ct. 
208,  49  L.  ed.  398;  Missouri  Val.  B. 
&  I.  Co.  V.  Blake,  231  Fed.  417,  420, 
145  C.  C.  A.  411;  Hudson  Nav.  Co. 
V.  Murray,  236  Fed.  419,  423;  Crad- 
dock  V.  Fulton,  140'  Fed.  426. 

[a]  The  removal  of  a  cause  does 
not  ipso  facto  render  a  delivery  bond 
in  attachment  inoperative,  nor  does  it 
so  change  the  liability  of  the  sureties 
as  to  discharge  them.  Eamsey  v. 
Coolbaugh,  13  Iowa  164. 

40.  Bryce  v.  Southern  By.  Co.,  129 
Fed.  966. 
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41.  Johnson  v.  Bridgeport  Deoxi- 
dized Bronze  &  Metal  Co.,  125  Fed. 
631. 

42.  Es  parte  Fisk,  113  V.  S.  713, 
5  'Sup.  Ct.  724,  28  L.  ed.  1117. 

43.  Arnold  v.  Kearney,  29  Fed. 
820. 

44.  Hinckley  v.  Gilman  C.  &  S.  E. 
Co.,  100  U.  S.  153,  25  L.  ed.  591. 

,   45.     See  supra,  XI,  D. 

46.  Texas  &  St.  L.  Ey.  Co.  v.  Eust, 
17  Fed.  275,  5  MeCrary  348. 

47.  Eev.  St.,  720;  Chesapeake  &  O. 
E.  Co.  V.  MeCabe,  213  TJ.  S.  207,  216, 
29  Sup.  Ct.  430,  53  L.  ed.  765;  Madison- 
ville  Traction  Co.  v.  St.  Bernard  Min. 
Co..  196  U.  S.  239,  25  Sup.  Ct.  251, 
49  L.  ed.  462;  Missouri,  K.  &  T.  Ey. 
Co.  V.  Chappell,  206  Fed.  688,  692.  See 
the  title  "Suits  and  Actions." 

48.  Chesapeake  &  Ohio  Ey,  Co.  v. 
Cockrell,  232  IT.  S.  146,  34  Sup.  Ct. 
278,  58  L.  ed.  544;  Chesapeake  &  Ohio 
Ey.  Co.  V.  McCabe,  213  U.  S.  207,  29 
Sup.  Ct.  430,  53  L.  ed.  765;  Madison- 
ville  Tr.  Co.  v.  St.  Bernard  Min.  Co, 
196  U.  S.  239,  25  Sup.  Ct.  251,  49  L. 
ed.  462;  Muir  v.  Louisville  &  N.  R. 
Co.,  247  Fed.  888;  Baker  v.  Jackson- 
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dismiss  and  start  new  proceedings  in  the  state  court,  he  may  be  en- 
joined from  prosecuting  such  second  action  in  the  state  court.*" 

15.  Right  to  Jury  Trial.  —  A  waiver  of  a  jury  in  a  state  court 
by  a  failure  to  demand  one  does  not  affect  the  right  to  a  jury  trial 
after  removal.^" 

16  What  Questions  Considered.  —  After  removal  from  the  state 
to  the  federal  court,  the  moving  party  has  a  right  to  the  opinion  of 
the  federal  court,  not  only  upon  the  merits  of  the  case,^^  but  also 
as  to  the  validity  of  the  process,  and  service,^^  and  the  sufSciency 


vUle  T.  Co.,  247  Ped.  718;  Webb  v. 
Southern  Ey,  Co.,  235  Fed.  578;  Miller 
V.  Soule,  221  Fed.  493;  Williston  v. 
Eaymond,  213  Fed.  527;  Missouri,  K. 
&  T.  By.  Co.  V.  Chappell,  206  Fed. 
688,  692. 

[a]  Injunction  Runs  to  Parties,  Not 
Court,^— While  the  state  court  itself 
may  not  be  enjoined  from  proceeding 
in  the  state  court  on  the  same  cause 
of  action,  the  parties  to  the  action 
may  be.  Madisonville  Traction  Co.  v. 
St.  Bernard  Min.  Co.,  196  U.  S.  239, 
245,  25  Sup;  Ct.  251,  49  L.  ed.  462; 
Palmer  v.  Delaware,  L.  &  W.  K.  Co., 
222  Fed.  461,  465. 

[b]  Adequate  Remedy  at  Law. — A 
suit  to  restrain  further  prosecution  of 
an  action  at  law  in  the  state  court, 
after  removal  is  not  objectionable  on 
the  ground  that  complainant  had  an 
adequate  remedy  at  law  in  the  state 
court,  by  moving  to  set  aside  the 
order  of  the  state  court  denying  the 
petition  to  remove,  and  .appealing  to 
the  supreme  court  of  the  state  from 
an  adverse  ruling  thereon.  Missouri, 
K.  &  T.  Ey.  Co.  V.  Chappell,  206  Fed. 
fiSfi 

[o]  Separate  bills  in  equity  to  re- 
strain the  plaintiffs  and  their  attor- 
neys from  further  proceedings  in  the 
state  court,  is  the  ordinary  proceed- 
ing. See  Muir  v.  Louisville  &  N.  E. 
Co  247  Fed.  888;  Baker  v.  Jackson- 
ville T.  Co.,  247  Fed.  718. 

[d]  If  complainant  obtains  a  decree 
in  the  state  court  and  sues  in  another 
state  upon  it,  the  federal  court  into 
which  the  case  was  removed  may  en- 
join the  complainant  from  proceedings 
in  any  such  or  other  distant  court  until 
it  hears  the  case;  and  if,  after  hear- 
ing, it  annuls  the  decree  in  the  state 
court,  and  dismisses,  as  wanting  m 
equity,  the  bill  on  which, the  decree 
was  made,  may  make  the  injunction 
perpetual.  French  v.  Hay,  22  Wall. 
(U.  S.)  238,  22  L.  ed.  854. 


49.  Madisonville  Traction  Co.  v.  St. 
Bernard  Min.  Co.,  196  U.  S.  239,  245, 
25  Sup.  Ct.  251,  49  L.  ed.  462;  Palmer 
V.  Delaware,  L.  &  W.  E.  Co.,  222  Fed. 
461,  466. 

50.  Montgomery  v.  Cochran,  116 
Fed.  985. 

Right  to  trial  by  jury  generally, 
see  the  title   "Juries  and  Jurors." 

51.  Mechanical  App.  Co.  v.  Castle- 
man,  215  U.  S.  437,  30  Sup.  Ct.  125, 
54  L.   ed.   272. 

52.  Cain  v.  Commercial  Pub.  Co., 
232  V.  S.  124,  34  Sup.  Ct.  284,  58 
L.  ed.  534;  Mechanical  Appliance  Co. 
V.  Castleman,  215  U.  S.  437,  444,  30 
Sup.  Ct.  125,  54  L.  ed.  272;  Clark  v. 
Wells,  203  U.  S.  164,  27  Sup.  Ct.  43, 
51  L.  ed.  138;  Wabash  Western  Ey. 
V.  Brow,  164  U.  S.  271,  17  Sup.  Ct. 
126,  41  L.  ed.  431;  Goldey  v.  Morning 
News,  156  U.  S.  518,  15  Sup.  Ct.  559, 
39  L.  ed.  517;  General  Inv.  Co.  v. 
Lake  Shore  &  M.  S.  E.  Co.  (C.  C.  A.), 
250  Fed.  160;  Fountain  v.  Detroit,  M. 
&  T.  S.  L.  Ey.  Co.,  210  Fed.  982; 
Murphy  v.  Herring-Hall-Marvin  Safe 
Co.,  184  Fed.  495;  Webster  v.  Iowa 
State  Traveling  Men's  Association,  165 
Fed.   367. 

Petition  for  removal  does  not  con- 
stitute a  general  appearance,  see  2 
Standard  Proc.  511. 

[a]  Questions  as  to  jurisdiction  of 
the  defendant's  person  may  be  raised 
after  a  removal.  Wabash  Western  Ey. 
?•.  Brow,  164  V.  S.  271,  17  Sup.  Ct. 
126,  41  L.  ed.  431;  Gebbie  &  Go.  v. 
Review  of  Eeviews  Co.,  134  Fed.  150; 
Tortat  V.  Hardin  Min.  &  Mfg.  Co.,  Ill 
Fed.  426. 

[b]  But  this  does  not  mean  that 
simply  because  the  method  of  substi- 
tuted service  provided  for  in  the 
statute  does  not  conform  to  that  pre- 
scribed in  the  federal  statute,  or  be- 
cause the  state  statute  permits  sub- 
stituted service  in  cases  for  which  the 
federal  statute  has  made  no  provision, 
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of  the  cause  of  action  stated  in  the  complaint,^'  when  the  objeetion 
is  raised  in  a  proper  manner;  but  the  moving  party  is  estopped  to 
deny  that  the  removal  was  lawful.^* 

XII.  REMAND  OR.  DISMISSAL.  —  A.  In  General.  —  Any  case 
improperly  removed  from  a  state  to  a  federal  district  court  may  be 
remanded;'®  and,  while  it  is  within  the  power  of  the  federal  court 
to  dismiss  the  case  when  justice  requires, "*  it  seems  to  be  the  general 
rule  that  in  most  eases  the  spirit  and  intention  of  the  statute  is  better 
subserved  by  remanding  the  case  to  the  state  court.®' 


that  a  federal  court,  when  a  case  is 
removed  to  it,  must  set  aside  the 
service  which  was  otherwise  perfectly 
valid  and  in  harmony  with  the  re- 
quirements of  the  federal  constitution 
and  the  principles  of  natural  justice. 
Hudson  Nav.  Co.  v.  Murray,  236  Fed. 
419,  423. 

[c]  Affidavits  may  be  considered. 
Mechanical  App.  Co.  v.  Castleman,  215 
U.  S.  437,  445,  30  Sup.  Ct.  125,  54 
L.   ed.   272. 

[d]  The  sufficiency  of  the  service 
under  the  state  law  must  be  tested  by 
the  necessities  required  to  give  juris- 
diction in  an  action  instituted  at  the 
outset  in  the  federal  court.  Goldey 
V.  Morning  News,  156  TJ.  S.  518,  15 
Sup.  Ct.  559,  39  L.  ed.  517;  Vitkus 
V.  Clyde  S.   S.   Co.,  232  Fed.   288. 

53.  De  Lima  v.  Bidwell,  182  U.  S. 
1,  174,  21  Sup.  Ct.  743,  45  L.  ed. 
1041. 

54.  De  Lima  v.  Bidwell,  182  U.  S. 
1,  174,  21  Sup.  Ct.  743,  45  L.  ed. 
1041. 

55.  Judicial  Code,  §37,  5  Fed.  St. 
Ann.  (2d  ed.),  p.  398;  1  V.  S.  Comp. 
St.,  1916,  §1019;  Chicago,  B.  &  Q. 
R.  Co.  V.  Willard,  220  U.  S.  413,  420, 
31  Sup.  Ct.  460,  55  L.  ed.  521;  Cam- 
eron V.  Hodges,  127  TT.  S.  322,  8  Sup. 
Ct.  1154,  32  L.  ed.  132;  Deuel  v.  Chi- 
cago, B.  &  Q.  E.  Co.,  253  Fed.  857; 
B.  H.  Emery  &  Co.  v.  Chicago,  B.  & 
Q.  E.   Co.,  170   N.    W.   540. 

[a]  The  power  to  remand  extends 
to  cases  within  as  well  as  without  the 
jurisdiction  of  the  federal  court. 
United  States  v.  Sessions,  205  Fed.  502, 
123  C.  C.  A.  570. 

56.  Cornue  v.  Ingersoll,  174  Fed. 
666. 

[a]  Interference  With  Prior  Fed- 
eral Decision. — After  refusing  to  re- 
mand a  suit  broueht  in  the  state 
court,  the  effect  of  which  would  be 
to  delay  and  obstruct,  and  perhaps  de- 
feat  the   enforcement   of  a  judgment 
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already  rendered  in  the  federal  court, 

:  such  court  may  summarily  dismiss  the 

^  same,    with    costs,     as     frivolous     and 

i  vexatious.     Cornue    v.    Ingersoll,    174 

Fed.  666. 

[b]  Lack  of  Remedy  in  Federal 
Court. — If  the  ease  is  one  properly  re- 
movable but  the  federal  court  cannot 
proceed  because  of  the  lack  of  an 
indispensable  party  whom  its  process 
cannot  reach,  the  case  must  be  dis- 
missed and  not  remanded  notwith- 
standing the  fact  that  the  case  could 
have  proceeded  in  the  state  but  for 
the  removal  and  that  plaintiff  is  there- 
by deprived  of  a  remedy  because  no 
federal  court  could  get  jurisdiction  oil 
the  necessary  parties  defendant.  Law- 
rence V.  Southern  Pac.  Co.,  180  Fed. 
822.  Compare,  Gates  v.  Allen,  149  TT.  8. 
451,  13  Sup.  Ct.  977,  37  L.  ed.  804; 
Knoxville  v.  Southern  Pav.  Const.  Co., 
220  Fed.  236;  Gombert  v.  Lyon,  80 
Fed.  305;  and  infra,  XII,  B,  5. 

57.  See  Cates  v.  Allen,  149  U.  S. 
451,  13  Sup.  Ct.  977,  37  L.  ed.  804; 
Anderson  v.  Sharp,  189  Fed.  247,  and 
infra,  XII,  B. 

[a]  It  is  without  doubt  the  right 
and  duty  of  the  court  to  remand  a 
case  removed  from  a  state  court  if 
it  ascertains  in  any  way  that  it  was 
not  removable  under  the  law.  Gribble 
V.  Pioneer  Press  Co.,  5  McCrary  73,  15 
Fed.  689. 

[b]  Diversity  of  Citizenship. — "But 
it  is  not  to  be  concluded,  where  di- 
verse citizenship  might  enable  the 
parties  to  remove  a  case  but  for  the 
objection  arising  from  the  nature  of 
the  controversy,  that,  if  such  removal 
has  been  had,  the  suit  must  be  dis- 
missed on  the  ground  of  want  of  juris- 
diction. On  the  contrary,  we  are  of 
opinion  that  it  is  the  duty  of  the  cir- 
cuit court  under  such  circumstances  to 
remand  the  cause.  The  circuit  court 
has  jurisdiction  to  determine  whether 
or    not   the     case    was    properly    re- 
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B.  Grounds.  —  1.  In  General.  —  As  a  general  rule,  any  ground 
available  against  a  petition  for  removal  may  be  urged  in  favor  of  a 
motion  to  remand  ;°^  but  such  ground  or  reason  must  be  of  a  substan- 
tial nature,  going  to  the  removability  of  the  eause.^"  Accordingly, 
the  court  is  without  power  to  remand  a  case  properly  removed,  on 
the  mere  consent  or  stipulation  of  the  parties,'"'"  and  ordinarily  will 
not  remand  for  irregularities  which  can  be  remedied  without  prejudic- 
ing the  adverse  party,^^  although  a  cause  may  be  remanded,  within 
the  court's  discretion,  where  the  petition  to  remove  is  filed  too  late,'^ 
or  there  is  a  failure  to  file  the  record  in  the  federal  court  within  the 
required  time.*^ 

2.  Want  of  Jurisdiction.  —  Under  the  statute  it  is  the  duty  of 
the  federal  court  to  remand  a  ease  when  it  appears  that  it  has  no 
jurisdiction  thereof,''*  as  when  jurisdiction  is  based  on  diversity  of 
citizenship  and  neither  party  is  a  resident  of  the  district,*"  or  when 
there  is  a  nonjoinder  of  essential  parties,^*  or  the  necessary  juris- 
dictional facts  do  not  appear  on  the  record  ;•*'  and  this  rule  is  ap- 
plicable at  any  time  before  a  final  determination  of  the  case,  ir- 
respective of  how  or  when  the  qiiestion  of  jurisdiction  is  raised.*^ 
But  the  court  must  determine  for  itself^^  whether  the  record  shows  a 


moved."  Gates  v.  Allen,  149  U.  S. 
451,'  460,  13  Sup.  Ct.  883,  977,  37  L. 
ed.  804. 

[c]  Necessity  of  Careful  Consid- 
eration.— Since  there  is  no  right  of  re- 
view if  remanded,  such  an  order  should 
not  be  made  without  careful  consid- 
eration. Boatmen's  Bank  v.  Fritzlen, 
135  Fed.  650,  68  C.  C.  A.  288,  reversing 
128  Fed.  608.  Keview  of  order  rem3.nd- 
ing  cause,  see  infra,  XII,  F,  6,  a. 

58.  Cropsey  v.  Sun  Print.  &  Pub. 
Assn.,  215  Fed.  132. 

59.  See  Lawton  v.  Blitch,  30  Fed. 
641. 

60.  Lawton  V.  Blitch,  30  Fed.  641. 

61.  Cropsey  v.  Sun  Print.  &  Pub. 
Assn.,  215  Fed.  132;  Woolridge  v.  Mc- 
Kenna,  8  Fed.  650,  667. 

62.  Martin's  Admr.  v.  Baltimore  & 
O.  E.  Co.,  151  XI.  S.  673,  14  Sup.  Ct. 
533,  38  L.   ed.   311;   Babbitt  v.  Clark, 

103  U.  S.  606,  26  L.  ed.  507. 

Time  for  removal,  see  supra,  VI. 

63.  Baltimore  &  0.  E.  Co.  v.  Koontz, 

104  TT.  S.  5,  26  L.  ed.  643. 

Time  of  filing  record  in  federal 
court,  see  supra,  IX,  B. 

64.  See  the  statute,  and  the  follow- 
ing: Graves  v.  Corbin,  132  IT.  S.  571, 
10  Sup.  Ct.  196,  33  L.  ed.  462;  Deuel 
V.  Chicago,  B.  &  Q.  E-  Co.,  253  Fed. 
857-  Hoyt  v.  Wright,  2  McCrary  222, 
4  Fed.  168;  St.  Louis  S.  W  R.  Co. 
V.  Adams,  87  Ark.  136,  112  S.  W. 
186. 

SB 


65.  Guaranty  Trust  Co.  v.  McCabe 
(C.  C.  A.),  250  Fed,  699;  Eddy  v.  Chi- 
cago &  N.  W.  By.  Co.,  226  Fed.  120; 
H.  J.  Decker,  Jr.  &  Co.  v.  Southern 
By.   Co.,  189  Fed.  224. 

Diversity  of  citizenship  as  ground 
of  removal,  see  supra,  V,  C. 

66.  Sullivan  v.  Lloyd,  213  Fed. 
275. 

67.  Miller  v.  Soule,  221  Fed.  493, 
498. 

[a]  Amount  Involved. — Chesbrough 
V.  Woodworth  (C.  C.  A.),  251  Fed. 
881. 

[b]  Federal  Question. — Arkansas  v. 
Kansas  &  T.  Coal  Co.,  183  U.  S.  185, 
22  Sup.  Ct.  47,  46  L.  ed.  144. 

[c]  Separable  Conteoversy. — McAl- 
lister V.  Chesapeake  &  0.  E.  Co.,  243 
U.  S.  302,  37  Sup.  Ct.  274,  61  L.  ed. 
735. 

68.  Walker  v.  Collins,  167  U.  S.  57, 
17  Sup.  Ct.  738,  42  L.  ed.  76;  King 
Iron  Bridge  &  Mfg.  Co.  v.  Otoe,  120 
U.  S.  225,  7  Sup.  Ct.  552,  30  L.  ed. 
623;  Farmington  V.  Corp.  v.  Pillsbury, 
114  IT.  S.  138,  5  Sup.  Ct.  807,  29  L. 
ed.  114;  State  of  Indiana  V,  Lake 
Erie  &  W.  Ey.  Co.,  85  Fed.  1. 

69.  Chicago,  B.  &  Q.  Ey.  Co.  «. 
Willard,  220  IT.  S.  413,  419,  31  Sup. 
Ct.  460,  55  L.  ed.  521;  Great  Southern 
Fireproof  Hotel  Co.  v.  Jones,  177  IT.  S. 
449,   453,   20   Sup.   Ct.    690,   44  L.   ed. 
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removable  ease;  and  in  this  respect    is    not    bound    by    the    state 
statutes  and  decisions.'"* 

3.  Jurisdiction  Doubtful.  —  When  the  jurisdiction  of  the  federal 
court  is  doubtful,  the  cause  should  also  be  remanded.^^ 

4.  Collusion  of  the  Parties.  —  The  statute  provides  that  a  cause 
should  be  remanded  where  it  appears  that  the  parties  have  been  col- 
lusively  made  or  joined,''^  e.  g.,  when  there  has  been  a  colorable  as- 
signment for  the  purpose  of  imposing  upon  the  jurisdiction  of  the 
eourt.'^ 

5.  Special  Jurisdiction  or  Procedure  in  State  Court.  —  If  the 
relief  sought  in  the  suit  is  grantable  in  the  state  court  under  a 
statute  enlarging  its  equitable  jurisdiction  but  is  nevertheless  beyond 
the  equitable  jurisdiction  of  the  federal  court,  the  case  should,  after 
removal,  be  remanded  to  the  state  court,  instead  of  being  dismissed.'* 
But  it  must  appear  that  the  complainant  has  no  remedy  in  equity 
in  the  federal  court,'^  that  he  has  a  remedy  in  equity  in  the  state 
court,'*  and  that  the  existence  of  his  remedy  in  the  state  court  is 
based  upon  a  state  statute,  and  not  upon  a  view  of  the  ordinary 


482;  Eife  v.  Lumber  Underwriters,  204 
Fed.  32,  122  C.  C.  A.  346;  Fred  Macey 
Co.  V.  Macey,  135  Fed,  725,  68  C.  C.  A. 
363. 

70.  Hudson  Nav.  Co.  v.  Murray,  236 
Fed.  419. 

71.  Ostrom  v.  Edison,  244  Fed.  228, 
231;  Eddy  v.  Chicago  &  N.  W.  Ey.  Co., 
226  Fed.  120,  125;  Western  Union  Tel. 
Co.  V.  Louisville  &  N.  E.  Co.,  201  Fed. 
932,  945;  Jackson  v.  Hooper,  188  Fed. 
509;  Odhner  v.  Northern  Pac.  Ey.  Co., 
188  Fed.  507;  Shawnee  Nat.  Bank  v. 
Missouri,  K.  &  T.  Ey.  Co.,  175  Fed. 
456;  Fishblatt  v.  Atlantic  City,  174 
Fed.  196;  Tierney  v.  Helvetia  S.  F. 
Ins.  Co.,  163  Fed.  82,  86;  Crane  Co.  v. 
Guaniea  Centrale,  132  Fed.  713;  Con- 
cord Coal  Co.  V.  Haley,  76  Fed.  882; 
Huteheson  v.  Bigbee,  56  Fed.  329;  Fitz- 
gerald V.  Missouri  Pac.  Ey.  Co.,  45 
Fed.  812,  820;  State  of  Kansas  v. 
Bradley,  26  Fed.  289,  292.  But  see 
Adams  ».  Chicago  Gt.  West.  E.  Co., 
210  Fed.  362;  Drainage  Dist.  No.  19 
V.  Chicago,  M.  &  St.  P.  Ey,  Co.,  198 
Fed.  253. 

[a]  Especially  when  the  state  is  at- 
tempting, in  its  own  courts,  to  enforce 
its  statutes,  designed  for  the  peace  and 
good  order  of  its  citizens.  State  of 
Kansas  v.  Bradley,  26  Fed.  289,  292. 

[b]  Where  defendant's  citizenship 
is  In  doubt  and  the  cause  is  removed 
upon  this  ground,  the  cause  will  be 
rema'nded.  Sullivan  v.  Lloyd,  213  Fed. 
275. 

72.  See  the  statute. 
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73.  Leather  Manufacturers'  Nat. 
Bank  v.  Cooper,  120  U.  S.  778,  7  Sup. 
Ct.  777,  30  L.  ed.  816;  Oakley  v.  Good- 
now,  118  U.  S.  43,  6  Sup.  Ct,  944,  30 
L.  ed.  61;  Provident  Sav.  L.  A.  Soo. 
V.  Ford,  114  U.  S.  635,  5  Sup.  Ct.  1104, 
29  L.  ed.  261. 

74.  Gates  v.  Allen,  149  U.  S.  451, 
13  Sup.  Ct.  977,  37  L.  ed.  804;  Knox- 
ville  V.  Southern  Pav.  Const.  Co.,  220 
Fed.  236;  Baum  v.  Longwell,  200  Fed. 
450;  Peters  v.  Equitable  Life  Assur. 
Soc,  149  Fed.  290;  Mathews  Slate  Co. 
V.  Mathews,  148  Fed.  490;  Gombert 
V.  Lyon,  80  Fed.  305.  Compare  Law- 
rence V.  Southern  Pac.  Co.,  180  Fed. 
822, 

[a]  By  reason  of  the  equitable  na- 
ture of  the  relief  sought  such  contro- 
versy would  likewise  be  entirely  be- 
yond the  common-law  jurisdiction  of 
the  federal  court,  and  the  result  of  re- 
moving the  same  to  the  federal  court 
would  otherwise  be  that  if  not  re- 
manded it  must  be  dismissed  and  the 
plaintiff  thereby  entirely  deprived  of 
the  relief  grantable  in  the  state  court; 
and  hence,  as  the  federal  court  is 
unable  to  grant  such  relief  upon  either 
its  equity  or  law  side,  justice  clearly 
requires  that  the  suit,  instead  of  be- 
ing dismissed,  should  be  remanded  to 
the  state  court.  Knoxville  v.  South- 
ern Pav.  Const.  Co.,  220  Fed.  236. 

75.  Peters  v.  Equitable  Life  Assur. 
Soc,  149  Fed.  290. 

76.  Peters  v.  Equitable  Life  Assur. 
Soc,  149  Fed.  290. 
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jurisdiction  of  a  court  of  chancery  different  from  that  entertained 
by  the  federal  court,"  or  in  the  hope  or  chance  that  such  a  view 
might  be  adopted  by  the  state  court.''^  Nor  does  the  rule  apply  when 
the  proceeding  is  in  equity  by  mistake  and  full  relief  may  be  ob- 
tained by  a  transfer  to  the  law  side.'®  Moreover,  when  a  party  is 
entitled  to  the  advantage  of  any  special  state  procedure,  the  case 
will  not  be  remanded  for  that  reason  when  the  federal  court  can 
effectually  and  fully  produce  the  same  result,^"  or  when  such  special 
procedure  is  incongruous  and  impracticable." 

C.  Resisting  Motion  To  Remand  by  Amendments  Cueing  De- 
FECTS.^^  —  Under  the  statute  a  defective  allegation  of  diversity  of 
citizenship  in  a  petition  for  removal,  when  the  jurisdiction  of  the 
federal  court  rests  upon  such  ground,  may  be  cured  by  amend- 
ment.** But  where  there  is  a  total  absence  of  an  averment  of 
diversity  of  citizenship,  the  defect  cannot  be  remedied  by  an  amend- 
ment.** So,  as  to  all  possible  amendments,  where  the  grounds  for 
removal  appear  in  the  petition,  they  may  be  more  fully  and  dis- 
tinctly set  forth  by  amendment,*^  but  any  ground  for  removal  not 
presented  to  the  state  court  in  the  petition  to  remove  capnot  be 
supplied  by  amendment  in  the  federal  court.** 

D.  Striking  Out  Ground  foe  Removal  by  Amendment  oe  Other- 
wise. —  Where  a  cause  is  properly  removed,  jurisdiction  of  the  federal 
court  having  once  attached,  any  subsequent  change  of  parties  or 
pleadings,  either  by  amendment  or  otherwise,  does  not  affect  the 
federal  court's  jurisdiction,  and  is  not  a  good  ground  for  remand.*' 
However,  the  court  is  not  bound  by  any  hard  and  fast  rule  and  when 
justice  requires  such  action  the  case    may    be    remanded    on    the 


77.  Peters  v.  Bqutiable  Life  Assur. 
Soe.,  149  Fed.  290. 

78.  Knoxville  v.  Southern  Pav. 
Coist.  Co.,  220  Fed.  236. 

79.  Peters  v.  Equitable  Life  Assur. 
Soc,  149  Fed.  290;  Mathews  Slate  Co. 
V.  Mathews,  148  Fed.  490. 

80.  Banigan  v.  Worcester,  30  Fed. 
392. 

81.  Colorado  Mid.  E.  Co.  v.  Jones, 
29  Fed.  193. 

82.  Amending  petition  for  removal 
generally,  see  supra,  VII,  B,  2,  h. 

83.  Judicial  Code,  §274c;  Act  Mar. 
3,  1915,  e.  90;  38  V.  S.  St.  at  L.  956. 

84.  Cameron  v.  Hodges,  127  XJ.  S. 
322,  8  Sup.  Ct,  1154,  32  L.'  ed.  132. 

85.  Lutcher  &  M.  Lumb.  Co.  v. 
Knight,  217  U.  S.  257,  30  Sup,  Ct.  505, 
54  L.   ed.  757. 

[a]  When  the  ground  for  removal 
is  a  federal  question  set  up  in  the 
petition  for  removal,  facts  from  which 
the  conclusion  is  drawn  may  be  set 
forth  by  amendment.     Carson  v.  Dun- 


ham, 121   IT.  S.  421,   7  Sup.  Ct.   1030, 
30  L.  ed.  992. 

86.  Cameron  v.  Hodges,  127  IT.  S. 
322,  8  Sup.  Ct.  1154,  32  L.  ed.  132. 
See  also  Southern  Pae.  Co.  v.  Stewart, 
245  U.  S.  359,  38  Sup.  Ct.  130,  62 
L.  ed.  345. 

87.  Kirby  v.  American  Soda  F.  Co., 
194  U.  S.  141,  24  Sup.  Ct.  619,  48  L. 
ed.  911;  Kanouse  v.  Martin,  15  How. 
(U.  S.)  198,  14  L.  ed.  660;  Jellison 
V.  Krell  Piano  Co.,  246  Fed.  509.  See 
supra,  XI,  B,  2. 

Amendment  as  affecting  .right  of  re- 
moval, see  supra,  I,  H. 

[a]  When  an  amendment  is  part  of 
the  record,  even  though  made  after  an 
order  of  removal,  showing  a  mistake 
in  good  faith,  the  federal  court  may 
remand,  if  it  appears  upon  a  view 
of  the  whole  record  as  certified  from 
the  state  court,  fhe  amendment  being 
a  part  thereof,  that  the  federal  court 
has  no  jurisdiction.  Hughes  &  Co.  v. 
Peper  T.  Warehouse  Co.,  126  Fed.  687. 
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elimination  of  the  ground  upon  which  the  federal  court   assumed 
jurisdiction.'* 

E.  Waivee  of  Right  To  Remand.*^  —  When  the  federal  court  has 
jurisdiction  of  a  case  removed  from  a  state  court  any  irregularities 
of  the  removal  proceeding  which  would  otherwise  be  good  grounds 
for  a  remand  may  be  waived  by  a  party's  own  acts.""  But  matters 
which  are  essential  to  the  court's  jurisdiction  and  which  must  appear 
on  the  record  cannot  be  waived.^^ 

F.  Procedure.  —  1.  In  General.  —  The  practice  under  motions  to 
remand  is  of  a  somewhat  informal  character;®^  and  a  proper  case  may 
be  remanded  in  whole  or  in  part.*'  On  a  motion  to  remand,  the 
whole  record  as  filed  in  the  federal  court,  is  to  be  taken  into  con- 
sideration.** 

2.  At  Whose  Instance.  —  Upon  the  principle  that  want  of  juris- 
diction is  available  any  time,  if  the  federal  court  is  without  juris- 
diction of  the  cause,  it  may  be  remanded  at  the  instance  of  either 
the  plaintiff,*'  or  defendant,*^  or  even  by  the  court    of    its    own*' 


88.  See  infra,  this  note. 

[a]  Separable  Controversy.  —  Tor- 
renoe  v.  Shedd,  144  U.  S.  527,  12  Sup. 
Ct.  726,  36  L.  ed.  528;  Texas  T.  Co, 
17.  Seeligson,  122  U.  S.  519,  7  Sup.  Ct. 
1261,  30  L.  ed,  1150. 

[b]  Diversity  of  Citizenship. — See 
Hamblin  v.  Chicago,  B.  &  Q.  K.  Co., 
43  Fed.  401. 

[c]  Disposal  of  Federal  Question. 
Hamblin  v.  Chicago,  B.  &  Q.  E.  Co., 
43  Fed.  401. 

[d]  Reduction  of  Amount  Involved. 
Kanouse  v.  Martin,  15  How.  (IT.  S.) 
198,  14  L.  ed.  660. 

89.  Waiver  or  loss  of  right  of  re- 
moval, see  supra,  I,  B. 

90.  Fitzhugh  v.  Reid,  252  Fed.  234. 
[a]    The  failure  of  plaintiff  (1)  to 

move  to  remand  a  cause  where  both 
parties  are  citizens  but  non-residents 
of  the  forum,  and  making  up  the  issue 
without  objection,  is  a  waiver.  Kreigh 
V.  Westinghouse,  214  IT.  S.  249, '29  Sup. 
Ct.  619,  53  L.  ed.  984;  "Western  L.  & 
S.  Co.  V.  Butte  &  B.  C.  M.  Co.,  210 
U.  S.  368,  28  Sup.  Ct.  720,  52  L.  ed. 
1101;  In  re  Moore,  209  U.  S.  490,  28 
Sup.  Ct.  585,  52  L.  ed.  904;  General 
Inv.  Co.  V.  Lake  Shore  &  M.  S.  Ey. 
Co.  (C.  C.  A.),  250  Fed.  160.  (2)  In 
such  a  ease  the  removal  is  itself  a 
waiver  by  the  defendant.  In  re  Moore, 
209  IT.  S.  490,  28  Sup.  Ct.  585,  52 
L.  ed.  904.  See  also  supra,  IV,  B.  (3) 
But  there  is  no  waiver  when  the  plain- 
tiff moves  to  remand  and  the  motion 
18  denied.  Guaranty  Trust  Co.  v.  Mfi- 
Cabe  (C.  C.  A.),  250  Fed.  699. 
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[b]  The  making  of  a  motion  (1)  to 
amend  in  the  'federal  court  after  re- 
moval, without  reservation  of  the  juris- 
dictional question,  is  a  waiver  of  the 
right  to  remand.  Philadelphia  &  B.  F. 
Brick  Co.  V.  Warford,  123  Fed.  843. 
(2)  But  the  plaintiff,  by  first  appear- 
ing in  the  federal  court  and  asking 
for  time  to  file  an  amended  complaint, 
did  not  waive  his  right  thereafter  to 
move  to  remand  the  cause  to  the 
state  court.  Parkinson  «.  Barr,  105 
Fed.  81. 

91.  In  re  Winn,  213  IT.  S.  458,  29 
Sup.  Ct.  515,  53  L.  ed.  873. 

[a]  Diversity  of  Citizenship. — Chi- 
cago, B.  &  Q.  E.  Co.  V.  Willard,  220 
IT.  S.  413,  31  Sup.  Ct.  460,  55  L.  ed. 
521. 

[b]  Existence  of  a  Federal  Ques- 
tion.— Minnesota  v.  Northern  Securities 
Co.,  194  IT.  S.  48,  24  Sup.  Ct.  598, 
48  L.  ed.  870. 

92.  Jones  v.  Casey-Hedges  Co.,  213 
Fed.  43,  46. 

93.  Fisk  V.  Henarie,  142  IT.  S.  459, 
12  Sup.  Ct.  207,  35  L.  ed.  1080, 

94.  Kyle  v.  Chicago,  E.  I.  &  P.  Ey. 
Co.,  173  Fed.  238. 

95.  Ex  parte  Wisner,  208  IT.  S.  449, 
27  Sup.   Ct.  150,  51  L.  ed.  264. 

96.  Ex  parte  Wisner,  203  IT.  S.  449, 
27  Sup.  Ct.  150,  51  L.  ed.  264. 

97.  Yellow  Aster  M.  &  M.  Co.  v. 
Crane  Co.,  150  Fed.  580,  80  C.  C.  A. 
566;   Indiana   «.   Chicago   T.   Club,    53 

NFed.  18;  Johnson  ■».  Johnson,  13  Fed. 
193. 


REMOVAL  OF  CAUSES' 


869 


motion,  irrespective  of  who  was  tlie  removing  party."^  But  the  court 
of  its  own  motion  should  not  remand  on  a  ground  which  the  parties 
have  lawfully  waived  ;^^  and,  as  a  general  rule,  a  case  removed  after 
the  time  provided  for  by  the  statute,  cannot  be  remanded  upon 
objection  of  the  party  removing  the  cause.^ 

3.  Application  To  Remand.  —  a.  Necessity  for.  —  A  party  who 
wishes  to  avail  himself  of  a  ground  for  remand  must  file  a  request 
to  send  the  case  back,"  which,  if  based  on  the  record,  is  a  simple 
motion  to  remand,^  but  if  based  on  facts  outside  the  record  should 
be  a  motion  in  the  nature  of  a  plea  in  abatement.*  Yet,  while  a 
plea  in  abatement  is  preferable  in  raising  an  issue  of  fact  in  an 
action  at  law  on  an  application  to  remand,^  this  rule  does  not  apply 
to  equity  causes,''  and  in  other  eases  is  not  an  absolute  rule  of 
procedure;^  any  method  adopted  to  present  the  issue  to  the  court, 
'  such  as  an  answer  and  hearing  on  a  rule  to  show  cause,*  or  motion 
to  remand  with  affidavits  and  counter  affidavits,^  is  permissible  within 
the  discretion  of  the  eourt.^°  A  simple  motion  to  remand  made  on 
the  record  alone,  is  regarded  as  a  demurrer,^^  and  the  general  rules 


98.  Wabash  E.  Co.  v.  Barbour,  73 
Fed.  513,  19  C.  C.  A.  546. 

99.  Fitzhugh  v.  Eeid,  252  Fed.  234. 

1.  Ayers  v.  Watson,  113  tJ.  S.  594, 
5  Sup.  Ct.  641,  28  L.  ed.  1093. 

2.  Kreigli  V.  Westinghouse,  214  U.  S. 
249,   29    Sup.    Ct.    619,   53   L.   ed.   984. 

3.  Hunter  v.  Illinois  Cent,  E.  Co., 
188  Fed.  645,  110  C.  C.  A.  459;  Phillips 
V.  Western  Terra  Cotta  Co.,  174  Fed. 
873;  Consolidated  W.  Q.  Min.  Co.  v. 
Champion  M.  Co,,  62  Fed.  945;  E.  H. 
Emery  &  Co.  v.  Chicago,  B.  &  Q.  E. 
Co.  (Iowa),  170  N.  W.  540. 

4.  Phillips  «.  Western  Terra  Cotta 
Co.,  174  Fed.  873;  Consolidated  Wyom- 
ing Gold  Min.  Co.  v.  Champion  Min. 
Co.,  62  Fed.  945,  949;  Gribble  v.  Pio- 
neer Press  Co.,  5  McCrary  73,  15  Fed. 
689-  E.  H.  Emery  &  Co.  v.  Chicago, 
B.    &    Q.    E.    Co.    (Iowa),    170    N.    W. 

540.  .        ^^ 

[a]  Diversity  of  Citizenship.— Where 
the  record  discloses  by  the  allegations 
of  the  petition  for  removal  that  at 
the  time  of  instituting  the  suit  the 
plaintiff  was  a  citizen  of  the  state  of 
Kansas,  and  the  defendant  was  a 
citizen  of  the  state  of  Missouri,  upon 
which  the  jurisdiction  of  the  -federal 
court  attaches  and  continued  until  dis- 
proved, the  correct  legal  method  of 
putting  such  allegation  in  contestation 
is  by  a  plea  thereto  in  the  nature  of 
a  plea  in  abatement  to  the  jurisdiction 
of  the  federal  court,  denying  the  al- 
legation of  diverse  citizenship.     Phil- 


lips V.   Western  Terra  Cotta  Co.,  174 
Fed.  873. 

[b]  Sufficiency  of  Special  Plea. — A 
motion  to  remand  on  the  ground, 
among  others,  "because  the  'real  and 
substantial  controversy  in  the  cause  is 
between  real  and  substantial  parties 
who  are  citizens  of  the  same  state  and 
not  of  different  states,'  "  was  "equiv- 
alent to  a  special  pies-  to  the  juris- 
diction of  the  court."  Mansfield,  C. 
&  L.  M.  Ey.  Co.  V.  Swan,  111  U.  S-. 
379,  381,  384,  4  Sup.  Ct.  510,  512,  28 
L.  ed.  462;  Jones  ■».  Casey-Hedges  Co., 
213  Fed.  43,  48. 

5.  Donovan  v.  Wells,  Fargo  &  Co., 
169  Fed.  363,  94  C.  C.  A.  609. 

6.  See  Federal  Equity  Eule  29. 

7.  Wetmore  v.  Eymer,  169  TJ.  S.  115, 
18  Sup.  Ct.  293,  42  L.  ed.  682;  Roberts 
V.  Lewis,  144  U.  S.  653,  12  Sup.  Ct. 
781,  36  L.  ed.  579. 

8.  Whitcomb  v.  Smithson,  175  U.  S. 
635,  20  Sup.  Ct.  248,  44  L.  ed.  303. 

9.  Plymouth  C.  G.  Min.  Co.  v,  Ama- 
dor &  S.  Canal  Co.,  118  IT.  S.  264,  6 
Sup.  Ct.  1034,  30  L.  ed.  282;  Knapp 
V.  Troy  &  B.  E.  E.  Co.,  20  Wall.  (U.  S.) 
117,  22  L.  ed.  328. 

10.  Wetmore  v.  Eymer,  169  U.  S. 
115,  18  Sup.  Ct.  293,  42  L.  ed.  682. 

11.  Kentucky  v.  Powers,  201  U.  S. 
1,  33,  34,  26  Sup.  Ct.  387,  50  L.  ed. 
633,  5  Ann.  Gas.  692;  Enos  v.  Ken- 
tucky Dist.  &  W.  H.  Co.,  189  Fed.  342, 
345,  111  C.  C.  A.  74;  Hunter  v.  Illinois 
Central  E.  Co.,  188  Fed.  645,  110  C. 
0.  A.  459. 
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.  relating  to  admissions  by  demurrer  apply  to  such  motion.^^  Moreover, 
like  a  demurrer,  it  goes  only  to  matters  apparent  of  record,^^  and 
when  the  record  shows  a  proper  case  for  removal  a  motion  to  re- 
mand will  be  denied.^*  It  does  not  operate  as  a  general  denial  of 
the  allegations  of  the  petition  for  removal.^" 

b.  Time  of  Filing.  —  The  motion  may  be  made  as  soon  as  the 
case  is  docketed  in  the  federal  court;**  and  if  based  on  a  want  of 
jurisdiction  may  be  made  at  any  time  before  a  final  adjudication 
of  the  cause;*'  but  when  based  on  an  irregularity  of  the  removal 
proceeding  it  should  be  made  before  the  moving  party  takes  any  step 
in  the  case  in  the  federal  court,"  although,  in  the  court's  discretion, 
the  time  to  file  a  motion  to  remand  may  be  extended.** 

c.  Form  and  Sufficiency.  —  The  motion  to  remand  must  be  in 
writing,^"  and  should  clearly  set  forth  the  grounds  therefor.^* 


12.  Camp  V.  Field,  189  Fed.  285; 
Waha-Lewiston  Land  &  Water  Co.  v. 
Lewiston-Sweetwater  Irr.  Co.,  158  Fed. 
137;  Atlanta,  K.  &  N.  Ey.  Co.  v. 
Southern  Ry.  Co.,  153  Fed.  122,  82 
C.  C.  A.  256;  Dishon  v.  Cincinnati, 
N.  O.  &  T.  P.  R.  Co.,  133  Fed.  471, 
66  C.  C.  A.  345.  See  generally  the 
title  "Demurrer."-  But  see  Jones  v. 
Casey-Hedges  Co.,  213  Fed.  43,  46. 

[a]  The  motion  to  remand,  in  the 
absence  of  a  denial,  amounts  merely  to 
a  demurrer  to  the  petition,  admitting 
the  facts  for  the  purposes  of  the  mo- 
tion. Kentucky  v.  Powers,  201  U.  S. 
1,  33,  34,  26  Sup.  Ct.  387,  50  L.  ed. 
633,  5  Ann.  Cas.  692;  Donovan  v.  Wells, 
Fargo  &  Co.,  169  Fed.  363,  94  C.  C. 
A.  609,  22  L.  R,  A.  (N.  S.)  1250; 
Dishon  V.  Cincinnati,  N.  O.  &  T.  P. 
R.  Co.,  133  Fed.  471,  66  C.  C.  A.  345; 
Jones  V.  Casey-Hedges  Co.,  213  Fed:  43, 
46;  Martin  v.  City  Water  Co.,  197  Fed. 
462;  Studebaker  v.  Salina  Waterworks 
Co.,  195  Fed.  164. 

13.  Woodall  V.  Clark  (C.  C.  A.), 
254  Fed.  526;  Gibson  v.  Chesapeake  & 
O.  Ey.  Co.,  215  Fed.  24,  131  C.  C.  A. 
332;  Hunter  v.  Illinois  Cent.  R.  Co., 
188  Fed.  645,  110  C.  C.  A.  459;  Hin- 
man  v.  Barrett,  244  Fe,d.  621;  Berry 
V.  Mobile  &  O.  R.  Co.,  228  Fed.  395; 
Phillips  V.  Western  Terra  Cotta  Co., 
174  Fed.  873. 

14.  Hunter  v.  Hlinois  Cent.  E.  Co., 
188  Fed.  645,  649,  110  C.  C.  A.  459. 

15.  Dishon  v.  Cincinnati,  N.  O.  & 
T.   P.    Ry.    Co.,    133    Fed.    471,    66    C. 

C.  A.  345;  Phillips  v.  Western  Terra 
Cotta  Co.,  174  Fed.  873;  Kelly  v.  Chi- 
cago &  A.  Ry.  Co.,  122  Fed.  286; 
Durkee  v.  Hlinois  Cent.  R.  Co.,  81  Fed. 
1;  Rumsey  v.  Call,  28  Fed.  769;  Filer 

D.  Levy,  17  Fed.  609. 
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16.  Chesapeake  &  O.  R.  Co,  v.  Mo- 
Cabe,  213  U.  S.  207,  218,  29  Sup.  Ct. 
430,  53  L.  ed.  765. 

17.  Missouri  Pac.  Ry.  Co.  v.  Fitz- 
gerald, 160  V.  S.  556,  16  Sup.  Ct.  389, 
40  L.  ed.  536;  Ayres  v.  Wiswall,  112 
U.  S.  187,  5  Sup.  Ct,  90,  28  L.  ed. 
693;  Pittsburgh,  C.  &  St.  L.  R.  Co. 
V.  Ramsey,  22  Wall.  (U.  S.)  322,  22 
L.  ed.  823;  Charroin  v.  Romort  Mfg. 
Co.,  236  Fed.  1011;  Thompson  v.  Chi- 
cago, St.  P.  &  K.  C.  R.  Co.,  60  Fed. 
773;  Anderson  v.  Appleton,  32  Fed. 
855.   , 

[a]  After  Demurring  to  the  Com- 
plaint.— State  of  Indiana  v.  Lake  Erie 
&  W.  Ry.  Co.,  85  Fed.  1. 

[b]  After  Filing  an  Answer. — Ayres 
V.  Wiswall,  112  V.  S.  187,  5  Sup.  Ct. 
90,  28  L.  ed.  693. 

[c]  After  Hearing  and  Decree. 
Ayres  v.  Wiswall,  112  U.  S.  187,  5  Sup. 
Ct.  90,  28  L.  ed.  693. 

18.  See  In  re  Moore,  209  V.  S.  490, 
28  Sup.  Ct.  585,  52  L.  ed.  904. 

19.  See  Collins  v.  Stott,  76  Fed.  613. 

[a]  Thus  a  plaintiff  has  been  al- 
lowed to  withdraw  a  pleading  filed  by 
him  in  federal  court,  to  which  the 
suit  had  been  removed,  and  to  file 
motion  to  remand,  where  it  was  made 
to  appear  that  he  had  pleaded  and 
failed  to  move  for  remand,  because 
he  was  ignorant  of  a  certain  construc- 
tion of  the  removal  statute  on  the 
part  of  the  supreme  court.  Collins  v. 
Stott,  76  Fed.  613;  Markey  v.  Chicago, 
M.  &  St.  P.  R.  Co.,  171  Iowa  255,  153 
N.  W.  1053,  1056. 

20.  Berry  v.  Mobile  &  O.  E.  Co., 
228  Fed.  395. 

21.  See  Ex  parte  Wisner,  203  TT.  S. 
449,  21  Sup.  Ct.  150,  51  L.  ed.  264, 
motion  quoted  in  full. 


REMOVAL  OF  CAUSES 


871 


Amendment.  —  A  motion  to  remand  may  be  amended.''^ 

4.  Renewal  of  Motion.^'  —  A  decision  refusing  to  remand  is  not 
conclusive  on  the  federal  court  which  makes  the  order,  and  it  may 
entertain  and  grant  a  second  motion  to  remand.^* 

5.  Order.  —  The  court  denies^'  or  grants^*  the  request  for  remand, 
by  an  ordinary  order  to  that  effect.  A  certified  copy  of  the  record 
of  the  federal  court's  action  is  suflicient  evidence  to  enable  the  state 
court  to  resume  its  proceedings.^^ 

Vacating  Order. —  The  federal  court  cannot  set  aside  its  order  of 
remand  after  its  execution  by  certification  to  the  state  court  so  as 
to  affect  the  jurisdiction  of  the  state  court.^^ 

6.  Appeal  and  Error.  —  a.  Review  of  Order  Remanding  Cause. 
Under  the  present  statute,  a  decision  of  the  federal  court  remanding 
a  case  is  final,**  and  not  reviewable  by  the  federal  courts,'"  or  by 
the  state  courts,^^  irrespective  of  whether  the  application  is  upon 


Grounds  for,   see  supra,  XII,  B. 

[a]  Where  the  motion  raises  the 
question  of  jurisdiction,  no  other  ground 
need  be  set  forth.  State  of  Idaho  v. 
American  Surety  Co.,  218  Fed.  678. 

22.  See  Kinney  v.  Columbia  S.  &  L. 
Assn.,  191  U.  S.  78,  24  Sup.  Ct.  30,  48 
L.  ed.  103. 

23.  Kemoval  after  remand,  see  supra, 
VII,  F. 

24.  Hamblin  v.  Chicago,  B.  &  Q.  E. 
Co.,  43  Fed.  401. 

[a]  Beconsideiation  of  Decision  by 
Prior  Judge. — Upon  the  principle  that 
the  jurisdiction  of  the  court  is  always 
open  to  challenge  the  court  may  give 
leave  to  renew  a  motion  to  remand 
theretofore  denied  by  the  predecessor 
of  the  judge  then  presiding.  Gaugler 
«.  Chicago,  M.  &  P.  S.  Ey.  Co.,  197 
Fed.  79.  ■Compare  18  Standard  Peoc. 
811. 

25.  El  parte  Harding,  219  U.  S.  363, 
31  Sup.  Ct.  324,  55  L.  ed.  252,  37  L. 
E.  A.  (N.  S.)  392,  there  is  nothing 
peculiar  in'  the  order  differentiating  it 
from  any  other  order  or  judgment  re- 
specting the  court's  jurisdiction. 

26.  See  Brown  v.  Fletcher,  206  Fed. 
461,  465,  124  C.  C.  A.  367. 

[a]  The  practice  in  some  districts 
upon  remanding  cases  is  simply  to 
enter  an  order  to  that  effect,  without 
returning  proceedings  in  the  ease  taken 
in  the  federal  court  to  the  state  court, 
■but  the  better  practice  is  to  enter 
an  order  of  remand,  with  the  proceed- 
ings in  the  case  taken  in  the  federal 
court  annexed  thereto,  leaving  to  the 
state  court  the  determination  of  fur- 
ther proceedings  with  reference  to  the 


pleadings  filed  and  steps  taken  dur- 
ing the  pendency  of  the  suit  in  the 
federal  court.  Brown  v.  Fletcher,  206 
Fed.  461,  124  C.  C.  A.  367. 

27.  Seeligson's  Exrs.  v,  Texas 
Transp.  Co.,  70  Tex.  198,  7  S.  w. 
708. 

28.  Chisolm  v.  Propeller  T.  Co.,  59 
S.  C.  549,  38  S.  E.  156. 

29.  See  the  statute,  and  Powers  v. 
Chesapeake  &  O.  E.  Co.,  169  U.  S.  92, 
18  Sup.  Ct.  264,  42  L.  ed.  673,  affirming 
65  Fed.  129;  Missouri  Pac,  E.  Co.  v. 
Fitzgerald,  160  U.  S.  556,  16  Sup.  Ct. 
389,  40  L.  ed.  536;  Gurnee  v.  Patrick 
Co.,  137  XT.  S.  141,  11  Sup.  Ct,  34,  34 
L.  ed.  601;  Sherman  v.  Grinhell,  123 
V.  S.  679,  8  Sup.  Ct.  260,  31  L.  ed. 
278;  Wilkinson  v.  Nebraska,  123  U.  S. 
286,  8  Sup,  Ct.  120,  31  L.  ed.  152; 
Walsh's  Admx.  v.  Joplin  &  P.  E.  Co.^ 
219  Fed.  345;  Springer  v.  American 
Tobacco  Co.,  208  Fed.  199. 

30.  German  Nat.  Bank  v.  Speckert, 
181  tJ.  S.  405,  21  Sup.  Ct,  688,  45 
L.  ed.  926;  Missouri  Pac.  R.  Co.  v. 
Fitzgerald,  160  U.  S.  556,  16  Sup.  Ct. 
389,  40  L.  ed.  536;  Walsh's  Admx.  v. 
Joplin  &  P.  Ey.  Co.,  219  Fed.  345; 
Springer  v.  American  T.  Co.,  208  Fed. 
199. 

31.  XJ.  S. — McLaughlin  Bros.  v.  Hal- 
lowell,  228  V.  S.  278,  33  Sup.  Ct.  465, 
57  L.  ed.  835;  Missouri  Pac.  Ey.  Co. 
V.  Fitzgerald,  160  IT.  S.  556,  16  Sup. 
Ct,  389,  40  L.  ed.  536.  Ark. — Kansas 
City  So.  E.  Co.  v.  Wade,  132  Ark.  551, 
201  S.  W.  787.  Ga.— Queen  Ins.  Co.  v. 
Peters,  10  Ga.  App.  289,  73  S.  E.  536. 
Idaho. — Coeur  D'Alene  Ey.  &  Nav.  Co. 
V.  Spalding,  6  Idaho  97,  53  Pac.  107. 
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the  ground  of  prejudice,  local  influence,  or  other  grounds.'^ 

b.  Review  of  Order  Dewying  Remand.  —  An  order  denying  a 
motion  to  remand  may  be  taken  up  immediately  for  review,^^  or,  if 
the  proper  record  is  made,  may  be  taken  up  after  final  judgment,^* 
and  it  has  been  uniformly  held  by  the  supreme  court  that  when  it 
appears  that  the  case  is  one  of  which  the  district  court  should  not 
have  taken  jurisdiction  any  decision  or  judgment  of  such  court  must 
be  reversed  and  the  case  remanded  to  the  state  court.^^ 

7.  Costs.^'  —  The  statute  directs  that  the  federal  court,  on  re-- 
.manding  a  suit  to  the  state  court,  "shall  make  such  order  as  to  costs 
as  shall  be  just.""  Generally  they  are  taxed  against  the  party  who 
wrongfully  invoked  the  jurisdiction.^*  Ordinarily  the  plaintiff  is  en- 
titled to  recover  the  statutory  fees  of  the  clerk  for  services  performed 
at  the  instance  of  plaintifl,^^  together  with  an  attorney's  docket  fee 
of  ten  dollars,*"  but  additional  compensation  for  typewriting  motions, 
pleadings,  and  notices  is  not  allowed.*^ 

G.  Mandamus  To  Prevent  or  Compel  Remand.*^  —  Under  the 
statute  dispensing  with  the  right  to  review  an  order  to  remand  a 
cause,*^  a  federal  court  cannot  by  mandamus  be  prevented  from  making 


Minn. — Tilley  v.   Cobb,   56   Minn.   295, 

57  N.  W.  799.  Neb. — Gerner  v.  Moaher, 

58  Neb.  135,  78  N.  W.  384,  46  L.  B. 
A.  244;  Fitzgerald  v.  Fitzgerald  &  M. 
C.  Co.,  44  Neb.  463,  62  N.  W.  899. 
Tex. — Texas  &  P.  Ey.  Co.  v.  Conway 
(Tex.  Civ.  App.),  182  S.  W.  52;  Mich- 
igan Stove  Co.  V.  Waco  H.  Co.,  22  Tex. 
Civ.  App.  293,  54  S.  W.  357. 

32.  Morey  v.  Lockhart,  123  U.  S. 
56,  8  Sup.  Ct.  65,  31  L.  ed,  68. 

33.  Chesapeake  &  O.  E.  Co.  v.  Mc- 
Cabe,  213  U.  S.  207,  218,  29  Sup.  Ct. 
430,  53  L.  ed.  765;  Babbit  v.  Clark, 
103  V.  S,  606,  26  L.  ed.  507. 

34.  Chesapeake  &  O.  E.  Co.  v.  Mc- 
Cabe,  213  TJ.  S.  207,  219,  29  Sup.  Ct. 
430,  53  L.  ed.  765;  Burlington  Ey.  Co. 
V.  Bunn,  122  U.  S.  513,  7  Sup.  Ct.  1262, 
30  L.  ed.  1159. 

35.  Walker  v.  Collins,  167  U.  S.  57, 
17  Sup.  Ct.  738,  42  L.  ed.  76;  Graves 
V.  Corbin,  132  XJ.  S.  571,  10  Sup.  Ct. 
196,  33  L.  ed.  462;  Williams  v.  Not- 
taw,a,  104  TJ.  S.  209,  26  L.  ed.  719; 
State  of  Indiana  v.  Lake  Erie  &  W. 
E.  Co.,  85  Fed.  1.  See  also  supra, 
XII,  B,  2. 

Amount  Involved,  see  Chesbrough  v. 
Woodworth  (C.  C.  A.),  251  Fed.  881. 

[a]  Duty  of  Appellate  Court. 
Where  a  case  is  improperly  removed 
to  the  federal  court,  and  such  court 
has  no  jurisdiction  for  lack  of  di- 
versity of  citizenship,  the  court  of 
appeals   on  a   writ   of   error   is  bound 
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to  declare  such  lack  of  jurisdiction, 
and  remand  the  case  to  the  circuit 
court,  with  directions  to  remand  to 
the  state  court,  without  determining 
any  other  questions.  Enos  v.  Kentucky 
Dist.  &  W.  Co.,  189  Fed.  342,  111  C. 
C.  A.  74. 

36.  See  generally  the  title  "Costs." 

37.  See  the  statute,  and  Western 
Union  Tel.  Co.  v.  Louisville  &  N.  E. 
Co.,  208  Fed.  581;  Pellett  v.  Great 
Northern  E.  Co.,  105  Fed.  194. 

38.  Mattingly  v.  Northwestern  V.  E. 
Co.,  158  U.  S.  53,  15  Sup.  Ct.  725,  39 
L.  ed.  894;  Kellam  v.  Keith,  144  V.  S. 
568,  12  Sup.  Ct.  922,  36  L.  ed.  544; 
Graves  v.  Corbin,  132  U.  S.  571,  10 
Sup.  Ct.  196,  33  L.  ed,  462;  Josslyn 
V.  Phillips,  27  Fed.  481. 

39.  Pellett  v.  Great  Northern  E. 
Co.,  105  Fed.  194. 

40.  Walsh's  Admx.  v.  Joplin  &  P. 
Ey.  Co.,  219  Fed.  345;  Western  Union 
Tel.  Co.  V.  Louisville  &  N.  E.  Co.,  208 
Fed.  581;  Pellett  v.  Great  Northern  E. 
Co.,  105  Fed.  194;  Smith  v.  Western  U. 
Tel.  Co.,  81  Fed.  242.  Contra,  see  Lee  v. 
Continental  Ins.  Co.,  74  Fed.  424;  Joss- 
lyn V.  Phillips,  27  Fed.  481;  Clarkson 
V.  Hanson,  4  Fed.  257,  18  Blatehf.  443, 
60  How.  Pr.  45. 

41.  Pellett  V.  Great  Northern  E.  Co., 
105  Fed.  194. 

42.  Mandamus  generally,  see  the 
title  "Mandamus." 

43.  See  supra,  XII,  F,  6,  a. 
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such  an  order  and  remanding  the  causey**  and,  upon  the  principle 
that  the  decision  of  a  court,  having  general  jurisdiction  over  the 
subject-matter,  adjudicating  its  jurisdiction  in  a  particular  case  is 
not  open  to  collateral  attack,  the  refusal  of  a  federal  court  to  re- 
mand a  cause  may  not  be  questioned  by  mandamus.*^  Accordingly, 
mandamus  will  not  lie  to  compel  a  federal  court  to  remand  a  cause 
to  the  state  court  where  the  court  has  jurisdiction  to  determine  the 
questions  arising  on  the  motion  to  remand,  the  requisite  diversity  of 
citizenship  existing,*^  its  decision  in  that  respect  being  but  the  exer- 
cise of  judicial  discretion.*^  It  is  only  in  cases  where  the  face  of 
the  record  shows  absolutely  as  matter  of  law  that  no  jurisdiction 
has  attached,  that  mandamus  will  lie,  where  there  is  no  other  ade- 
quate remedy,**  as  in  such  ease  the  court  could  not  possibly  exercise 
a  discretion  to  decide  a  matter  which  was  within  its  jurisdiction.** 
H.  Effect  of  Decision  Refusing  or  Granting  Remand  or  Dis- 
missal.—  1.  Refusing  To  Remand  or  Dismiss.  —  Notwithstanding 
the  rule  that  every  court  may  decide  the  question  of  jurisdiction  for 
itself,  the  state  court  is  required  to  give  effect  to  the  judgment  of 
the  federal  court  deciding  it  has-  jurisdiction  and  refusing  to  remand, 
and  it  is  binding  upon  the  parties,^"  and  the  state  eourt,°^  until 
reversed  by  the  supreme  court  of  the  United  States  upon  writ  of 
error  or  appeal,^^  even  though  the  federal  court  should  not  have  taken 


44.  Ex  parte  Pennsylvania  Co.,  137 
IT.  S.  451,  11  Sup.  Ct.  141,  34  L.  ed. 
738 

45.  Ex  parte  Harding,  219  U.  S.  363, 
369,  31  Sup.  Ct.  324,  55  L.  ed.  252,  37 
L.  E.  A.   (N.  S.)   392. 

46.  Ex  parte  Park  Square  A.  Sta- 
tion, 244  U.  S.  412,  37  Sup.  Ct.  732,  61 
L.  ed.  1231;  Ex  parte  Harding,  219 
U.  S.  363,  369,  31  Sup.  Ct.  324,  55 
L.  ed.  252,  37  L.  E.  A.  (N.  S.)  392; 
Ex  parte  Gruetter,  217  U.  S.  586,  30 
Sup.  Ct.  690,  54  L.  ed.  892;  Ex  parte 
Nebraska,  209  V.  S.  436,  28  Sup.  Ct. 
581,  52  L.  ed.  876;  In  re  Pollitz,  206 
U.  S.  323,  27  Sup,  Ct.  729,  51  L.  ed. 
1081;  Ex  parte  Hoard,  105  U.  S.  578, 
26  L.  ed.  1176. 

47.  Ex  parte  Harding,  219  U.  S. 
363,  371,  31  Sup.  Ct.  324,  55  L.  ed. 
252,  37  L.  E.  A.  (N.  S.)  392;  Ex  parte 
Nebraska,  209  U.  S.  436,  28  Sup.  Ct. 
581,  52  L.  ed.  876;  In  re  Pollitz,  206 
U.  S.  323,  27  Sup.  Ct.  729,  51  L.  ed. 
1081;  Hudson  Nav.  Co.  v,  Murray,  236 
Fed.  419. 

48.  Ex  parte  Harding,  219  U.  S. 
363,  31  Sup.  Ct.  324,  55  L.  ed.  252, 
37  L.  E.  A.  (N.  8.)  392;  In  re  Winn, 
213  U.  S.  458,  29  Sup.  Ct.  515,  53 
L  ed.  873;  Ex  parte  Wisner,  203  U.  S. 
449,  27   Sup.   Ct.   150,   51   L.   ed.   264; 


Virginia  v.  Paul,  148  U.  S.  107,  13 
Sup.  Ct.  536,  37  L.  ed.  386;  Virginia 
V.  Eives,  100  TJ.  S.  313,  25  L.  ed. 
667. 

[a]  That  the  aggrieved  party  has 
an  appeal  or  writ  of  eiior  at  the  end 
of  the  litigation  is  not  an  adequate 
remedy  for  the  wrongful  removal. 
In  re  Winn,  213  U.  S.  458,  29  Sup. 
Ct.  515,  53  L.  ed.  873. 

49.  Ex  parte  Harding,  219  U.  S. 
363,  375,  31  Sup.  Ct.  324,  55  L.  ed. 
252,  37  L.  E.  A.   (N.  S.)   392. 

50.  Chesapeake  &  0.  E.  Co.  v.  Mc- 
Cabe,  213  V.  S.  207,  220,  29  Sup.  Ct. 
430,  53  L.  ed.  765;  Dowell  v.  Apple- 
gate,  152  U.  S.  327,  14  Sup.  Ct.  611, 
38  L.  ed.  463;  Des  Moines  N.  &  E. 
Co.  V.  Iowa  H.  Co.,  123  U.  S.  552,  8 
Sup.  Ct.  217,  31  L.  ed.  202. 

51.  Chesapeake  &  0.  E.  Co.  v.  Me- 
Cabe,  213  U.  S.  207,  221,  29  Sup.  Ct. 
430,  53  L.  ed.  765;  State  ex  ret.  At- 
torney-General V.  Frost,  113  Wis.  623, 
88  N.  W.  912,  89  N.  W.,915;  Northern 
Pae.  E.  Co.  v.  McMullen,  86  Wis.  501, 
56  N.  W.  629. 

52.  Chesapeake  &  O.  E.  Co.  v.  Mo- 
Cabe,  213  V.  S.  207,  220,  29  Sup.  Ct. 
430,  53  L.  ed.  765. 

Review,  see  supra,  XII,  F,  6,  b. 
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jurisdiction  in  the  particular  case.^' 

2.  Remanding.  —  a.  Bestoraiion  of  Jurisdiction.  —  Upon  the  re- 
manding of  a  cause  by  the  federal  court,  the  state  court  is  re- 
invested with  jurisdiction'*  at  once,°^  and  must  proceed  with  the  case 
as  if  no  removal  had  been  made.°° 

b.  Condition  of  the  Cause  and  Proceedings  Had  in  Federal  Court. 
On  remand  the  cause  returns  in  the  same  condition  it  was  in  at  the 
time  of  removal,^'  even  though  it  be  remanded  by  order  of  the 
appellate  court  after  a  trial  in  the  district  court.^^  The  rulings  in 
the  federal  court  need  not  be  recognized  by  the  state  court;"'  it 
determines  for  itself  what  shall  be  done  with  pleadings  or  evidence 
taken  in  the  federal  court ;°°  but  a  party  may  be  bound  by  his  own 
acts  in  the  federal  court,"  and  where  he  secures  a  remand  on  the 
ground  of  insufficiency  of  the  removal  proceedings  he  cannot  after- 
ward reverse  his  position  in  the  state  court.^^ 

3.  Dismissal.  —  Upon  the  dismissal  of  the  cause  in  the  federal 
court  on  grounds  other  than  its  merits,  whether  voluntary  or  invol- 
untary,^^ the  plaintiff  is  not  precluded  thereby  from  bringing  a  new 

53.    Chesapeake  &  O.  R.  Co.  v.  Me-       [b]    If    defendant    fails   to   appear 

sind  answer  in  tlie  state  court  it  may 
enter  his  default,  hear  proofs  and 
enter  judgment.  Morbeck  v.  Bradford- 
Kennedy  Co.,  19  Idaho  83,  113  Pae.  89. 

57.  Levinski  v.  Middlesex  B.  Co., 
92  Fed.  449,  34  C.  C.  A.  452;  Germania 
F.  Ins.  Co.  V.  Francis,  52  Miss.  457, 
24  Am.  Eep.  674. 

58.  Germania  F.  Ins.  Co.  v.  Francis, 
52  Miss.  457,  24  Am.  Bep.  674. 

59.  Xievinaki  v.  Middlesex  B.  Co., 
92    Fed.    449,   34   C.    C.    A.   452. 

60.  Ayres  v.  Wiswall,  112  U.  S.  187, 
5  Sup.  Ct.  90,  28  L.  ed.  693;  Brown 
V.  Fletcher,  206  Fed.  461,  465,  124 
C.  C.  A.  367. 

61.  Mull  V.  Parrott  Bros.  Co.,  218 
Fed.  713;  Brown  v.  Fletcher,  206  Fed. 
461,  465,  124  C.  C.  A.  367;  Parker's 
Admr.  v.  Clarkson,  39  "W.  Va.  184,  19 
S.  E.  431. 

62.  Mull  V.  Parrott  Bros.  Co.,  218 
Fed.  713;  Eyan  v.  Mathews,  64  Iowa 
250,  20  N.  W.  174. 

63.  U.  S.— Southern  By.  Co.  v.  Mil- 
ler, 217  U.  S.  209,  30  Sup.  Ct.  450, 
54  L.  ed.  732,  afHrrmng  3  Ga.  App. 
410,  59  S.  E.  1115;  Texas  Cotton  P. 
Co.  V.  Starnes,  133  Fed.  1022,  66  C.  . 
C.  A.  673.  Ga. — Mclver  v.  Florida 
Cent.  &  P.  E.  Co.,  110  Ga.  223,  36 
S.  E.  775j  65  L.  R.  A.  437.  Ky. 
Stevenson's  Admr.  v.  Illinois  Cent.  E. 
Co.,  117  Ky.  855,  79  S.  W.  767;  De  Witt 
V.  Chesapeake  &  O.  By.  Co.,  25  Ky. 
L.  Eep.  2019,  79  S.  W.  275.  Mo. 
Krueger  v.  Chicago  &  A.  Ry.  Co.,  8* 
Mo.  App.  358.     Ohio.— Baltimore  &  0. 


Cabe,  213  U.  S.  207,  220,  29  Sup.  Ct. 
430,  53  L.  ed.  765;  DoweU  v.  Apple- 
igate,  152  U.  S.  327,  14  Sup.  Ct.  611, 
38  L.  ed.  463;  Des  Moines  N.  &  E. 
Co.  V.  Iowa  H.  Co.,  123  U.  S.  552,  559, 
8   Sup.   Ct.   217,   31   L.   ed.   202. 

54.  St.  Paul  &  C.  B.  Co.  v.  McLean, 
108  U.  S.  212,  2  Sup.  Ct.  498,  27  L. 
ed.  703;  Baltimore  &  O.  E.  Co.  v. 
Koontz,  104  U.  S.  5,  26  L.  ed.  643; 
Stommel  v.  Timbrel,  84  Iowa  336,  51 
N.   W.   159. 

55.  Levinski  v.  Middlesex  B.  Co.,  92 
Fed.  449,  34  C.  C.  A.  452. 

56.  U.  S. — Chesapeake  &  O.  B.  Co. 
V.  McCabe,  213  U.  S.  207,  218,  29  Sup. 
Ct.  430,  53  L.  ed.  765;  Birdaeye  v. 
Shaeffer,  37  Fed.  821,  writ  of  error 
dismissed,  140  U.  S.  117,  11  Sup.  Ct. 
885,  35  L.  ed.  402.  Ga. — Queen  Ins.  Co. 
V.  Peters,  10  Ga.  App.  289,  73  S.  E. 
536.  Idaho. — Coeur  D'Alene  By.  & 
Nav.  Co.  V.  Spalding,  6  Idaho  97,  53 
Pac.  107.  la. — Stommel  v.  Timbrel,  84 
Iowa  336,  51  N.  W.  159.  Miss.— Jack- 
son V.  Alabama  Gt.  Southern  E.  Co., 
58  Miss.  648;  Germania  F.  Ins.  Co. 
V.  Francis,  52  Miss.  457,  24  Am.  Eep. 
674.  N.  J. — Johnson  v.  Gelaton,  3  N. 
J.  L.  668.  Tex.— Seeligson 's  Exrs.  ■». 
Texas  Tr.  Co.,  70  Tex.  198,  7  S.  W. 
708;  Wright  v.  Giles  (Tex.  Civ.  App.), 
129  S.  W.  1163. 

[a]  Texas  supreme  court  has  juris- 
diction to  compel  a  district  court  to 
assume  jurisdiction  of  a  remanded 
cause.  Kleiber  v.  MeManus,  66  Tex. 
48,  17  S.  W.  249. 
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action  based  upon  the  same  cause  in  the  state  court."*  And  it  seems 
that  where  the  dismissal  is  on  the  ground  of  lack  of  jurisdiction  of 
the  subject-matter  in  the  federal  court,  the  cause  may  continue  in 
the  state  court  as  though  there  had  been  no  removal."^ 

4.     Second  Removal.  —  The  effect  of  a  remand  or  dismissal  upon 
a  second  application  for  removal  is  treated  in  a  previous  section.*' 


E.  Co.  V.  Larwill,  83  Ohio  St.  108,  93 
N.  E.  619,  34  L.  E.  A.  (N.  S.)  1195. 
S.  C. — Young  V.  Southern  B.  Tel.  & 
Tel.  Co.,  75  S.  C.  826,  55  S.  E.  765,  7 
Ii.  E.  A.  (N.  S.)  501.  Tenn.— Hooper 
V.  Atlanta,  K.  &  N.  E.  Co.,  106  Tenn. 
28,  60  S.  W.  607,  53  L.  E.  A.  931. 
Tex. — Pacific  Exp.  Co.  v.  Needham,  37 
Tex.  Civ.  App.  129,  83  S.  W.  22. 

64.  TJ.  S. — Gassman  v.  Jarvis,  100 
Fed.  146.  Kan. — Behan  v.  Metropol- 
itan St.  E.  Co.j  85  Kan.  491,  118  Pae. 


73,  Ann.  Cas.  1913A,  328;  Eodman  ifa 
Missouri  Pae.  Ey.  Col,  65  Kan.  645,  70r 
Pae.  642,  59  L.  E.  A.  704.  S.  DV 
MePherson  v.  Swift,  27  S.  D.  296,  1301 
N.  W.  768.  Vt. — Holbrook  v.  Quinlan 
&  Co.,  84  Vt.  411,  80  Atl.  339. 

65.  Seeligson's  Exrs.  v.  Texas 
Transp.  Co.,  70  Tex.  198,  7  S.  W.  708. 
Compare  Lawrence  v.  Southern  Pae. 
Co.,  180  Fed.  822. 

66.  See  supra,  VII,  F. 


REMOVAL  OF  CLOUD.  — See  Quieting  Title. 


RENDITION  OF  JUDGMENT.  —  See  Judgments. 


RENT, —  See  Forcible  Entry  and  Detainer;  Landlord  and  Tenant? 
Lands  and  Land  Transfers;  Use  and  Occupation. 


REOPENING.  —  See  Rehearing. 
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I.  DEFINITION  AND  GENERAL  PRINCIPLES,  876 

II.  WHO  MAY  OBTAIN,  876 

III.  WHEN  AWARDED,  877 


IV. 


A.  Generally,  877 

B.  At  What  Stage  in  Trial  of  Cause,  878 

PROCEEDINGS  AFTER  ALLOWANCE,  878 
CBOSS-REFEBENCES: 


Amendments  and  Jeofails;         Issues  in  Pleading  and  Practice; 
New  Cause  of  Action  or  Defense. 

Judgments  on  the  pleadings,  see  14  Standard  Pboc.  926,  et  seq. 

Judgments  non  obstante  veredicto,  see  14  Standard  Peoc.  958, 
et  seq. 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

I.  DEFINITION  AND  GENERAL  PRINCIPLES.  —  Repleader  is 
the  remedy  by  which  a  good  issue  is  substituted  for  a  bad  one,^  an 
award  thereof  being  the  same,  in  effect,  as  the  granting  of  a  new 
trial  with  leave  to  amend  the  pleadings.^ 

IL  WHO  MAY  OBTAIN.  —  It  is  a  general  rule  that  a  repleader 
will  not  be  awarded  in  favor  of  the  party  who  committed  the  first 
fault   in   pleading,'   subject,   according  to   some   authorities,   to   the 


1.    Jenness  v.  Peck,  15  N.  H.  20. 

See  also,  Stephen's  PI.  (Andrews' 
ed.),  p.  258,  where  it  is  said: 
"It  was  found  that  though  the  par- 
ties should  arrive  at  an  issue  .  .  . 
mutually  proposed  and  accepted  by 
them  as  the  subject  for  decision,  it 
might  yet  happen  that  the  point  was 
immaterial;  that  is,  unfit  to  decide  the 
action.  .  .  .  When  it  occurred,  the 
proper  remedy,  as  in  the  practice  of 
the  present  day,  was  a  repleader," 

[a]  Repleader  or  Judgment  Non  Ob- 
stante Veredicto. — (1)  The  latter  "is 
always  on  the  merits;  a  repleader,  upon 
the  form  and  manner  of  pleading." 
Otis  V.   Hitchcock,   6   Wend.    (N.  T.) 
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433.  (2)  Thus,  "when  a  plea  contains 
a  confession  of  a  cause  of  action,  and 
avoids  it  by  presenting  an  immaterial 
issue,  and  there  is  a  verdict  for  the 
defendant,  the  plaintiff  is  entitled  to 
judgment  non  obstante  veredicto;  but 
if  the  plea  does  not  confess  a  cause 
of  action,  a  repleader  may  be  granted. '  '• 
Ex  parte  Pearee,  80  Ala.  195. 

2.  Ex  parte  Pearee,  80  Ala.  "195; 
Bonaack  v.  Boanoke  Co.,  75  Va.  585. 

Amendments  on  new  trial,  see  20 
Standard  Pboc.  648,  et  seq. 

Amendments  after  remand,  see  19 
Standard  Peoc.  324. 

3.  IT.  S.  —  Hartfield  v.  Patton, 
Hempst.  268,  11  Fed.  Cas.  No.  6,158a. 
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limitation  that  unless  the  issue  is  found  against  the  party  at  fault 
the  rule  does  not  apply.* 

III.  WHEN  AWARDED.  — A.  Generally.  —  The  general  rule 
is  that  when  a  cause  has  been  tried  upon  immaterial  issues  a  re- 
pleader will  be  granted.^  Should  all  the  pleadings  be  faulty,  how- 
ever, a  repleader  will  not  be  awarded  but  the  suit  will  be  dismissed.^ 


Ark. — Frank  v.  Godwin,  24  Ark.  584. 
Ind. — Conard  v.  Bowling,  8  Blackf.  38; 
Andre  v.  Johnson,  6  Blaekf.  375.  Ky. 
Harrison  v.  Bank  of  Logan,  4  Litt.  275. 
Me. — Strout  v.  Durham,  23  Me.  483. 
Mass. — Gerrish  v.  Train,  3  Pick.  124; 
Eaton  V.  Stone,  7  Mass.  312.  Mich. 
Whittemore  v.  Stephens,  48  Mich.  573, 
12  N.  W.  858.  Ohio.— See  Bates  v. 
Cooper,  5  Ohio  115,  where  the  rule  is 
recognized  but  termed  "too  rigid  for 
our  practice."  Tenn. — Eagsdale  v. 
Gossett,  2  Lea  729.  Vt. — Sparhawk  v. 
Hall,  52  Vt.  624.  Va.— Kirtley  v.  Deck, 
3  Hen.  &  M.  (13  V,a.)  388;  Baird  & 
Co.  V.  Mattox,  1  Call.  (5  Va.)  257. 
Eng. — Kempe  v.  Crews,  1  Ld.  Eaym. 
167,  170,  91  Eng.  Reprint  1007;  Tasker 
V.  Salter,  Hob.  112,  80  Eng,  Eeprint 
261. 

[a]  Compare  Lyons  v.  Evans,  1  Ark. 
349,  where  repleader  was  awarded  a 
plaintiff  whose  declaration  was  imper- 
fect, where  the  declaration  was  not 
"so  entirely  defective  and  erroneous 
that  the  judgment  against  him  would 
not  bar  another  action,"  and  the  de- 
fendant, moreover  had  not  demurred 
to  the  declaration. 

4.  Ind. — Conard  v.  Dowling,  8  Blaekf. 
38,  note  2.  N.  C. — Trice  v.  Turrentine, 
32  N.  C.  543.  Va.— Kirtley  v.  DecB, 
3  Hen.  &  M.  (13  Va.)  388. 

[a]  "The  reason  of  the  distinction 
is  to  prevent  parties  from  falsely  al- 
leging immaterial  matter,  and  thereby 
increasing  the  delays  and  expenses  of 
litigation.  If,  after  the  party  has  had 
the  immaterial  issue  formed  against 
him,  enough  does  not  appear  in  the 
record  to  authorize  judgment  for  him, 
he  cannot  have  it,  nor  can  he  be  en- 
titled to  make  the  other  party  con- 
descend to  a  better  issue.  But  if  it 
be  found  for  him,  it  is  thereby  shown 
that  his  fault  was  not  in  an  attempt 
to  palm  a  falsehood  on  the  court,  but 
consisted  in  a  mistake  of  the  law 
merely.  ....  In  such  a  case  the 
court  awards  a  repleader  for  its  own 
sake,  that  it  may  be  seen  for  which 
Bide  the  judgment  ought  to  be  given." 


Trice  v.  Turrentine,  32  N.  C.  543. 

5.  Ala. — Masterson  v.  Gibson,  56 
Ala.  56;  Watson  v.  Brazeal,  7  Ala.  451. 
lU. — Centralia  &  C.  E.  Co.  v.  Brake, 
31  111.  App.  459.  Mass. — Magoun  v. 
Lapham,  19  Pick.  419,  where  the  court 
say:  "Where  the  pleadings  are  so  de- 
fective that  no  valid  judgment  can  be 
rendered  upon  them,"  a  repleader  will 
be  awarded.  Me. — Field  v.  Cappers,  81 
Me.  36,  16  Atl.  328,  10  Am.  St.  Eep. 
237.  N.  y.— Gould  v.  Eay,  13  Wend. 
633.  N.  C. — State  .ex  rel.  Sumner  v. 
Young,  65  N.  C.  579.  Pa.— Saving 
Fund  V.  Broomall,  6  Phila.  236.  Va. 
Dudley  v.  Estill,  6  Leigh  (33  Va.) 
562.  Vt. — Parkhurst  v.  Sumner,  23  Vt. 
538,  56  Am.  Dec.  94.  Va. — Green  v. 
Bailey,  5  Munf.  (19  Va.)  246;  Kirtley 
V.  Deck,  3  Hen,  &  M.  (13  Va.)  388, 
where  the  court  says  "whenever  the 
issue  is  so  immaterial  as  that  the  court 
cannot  know  for  whom  to  give  judg- 
ment." Eng. — Eex  V.  Philips,  1  Burr. 
292,  302,  97  Eng.  Eeprint  321;  Tryon 
i;.  Carter,  2  Str.  994,  93  Eng.  Eeprint 
990;  Staple  v.  Heydon,  6  Mod.  1,  87 
Eng.  Eeprint  768.  Can. — Melaneon  v. 
Comeau,  2  Nova  Scotia  373. 

[a]  An  issue  Is  immaterial  for  the 
purposes  of  this  rule  although  a  mate- 
rial allegation  remained  undenied 
where  an  immaterial  issue  was  sub- 
mitted to  the  jury.  Gould  v,  Eay,  13 
Wend.   (N".  Y.)   633. 

[b]  To  set  up  statute  of  limitations 
a  repleader  will  be  awarded  in  an 
otherwise  proper  case.  Coleson  v.  Blan- 
ton,  3  Hayw.   (Tenn.)  152. 

[c]  Where  the  substance  of  the  de- 
fense is  good,  and  the  form  bad,  a  re- 
pleader will  be  awarded.  Parkhurst  v. 
Sumner,  23  Vt.  538,  56  Am.  Dee.  94. 

6.  Smith  V,  Walker,  1  Wash.  (1  Va.) 
135. 

[a]  Compare  Lyon  «.  Evans,  1  Ar£. 
349,  where  a  repleader  was  awarded  to 
commence  with  the  declaration,  the 
court  saying  that  the  plaintiff's  decla- 
ration was  not  "so  entirely  defective 
and     erroneous     that     the     judgment 
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Nor  will  a  repleader  be  awarded  where  it  is  apparent  that  no  useful 
end  could  be  thereby  accomplished,  that  is,  where  the  party  cannot 
amend  his  pleadings  so  as  to  make  them  good,^  nor  unless  complete 
justice  cannot  otherwise  be  done.*  After  a  general  verdict,  a  re- 
pleader will  not  be  awarded  if  there  was  one  material  issue,  although 
other  issues  may  have  been  immaterial,^  unless  it  affirmatively  ap- 
pears that  the  verdict  was  on  the  immaterial  issue  only,^" 

B.  At  "What  Stage  in  Trial  op  Cause.  —  At  common  law  a  re- 
pleader might  be  allowed  before  trial  because  a  verdict  did  not  cure 
an  immaterial  issue;  but  since  the  statute  of  jeofails  it  ought  not 
to  be  allowed  before  trial,^^  unless  it  is  apparent  that  a  verdict  would 
not  cure  the  defect  in  the  pleadings.^^  Generally,  it  will  not  be 
awarded  after  a  writ  of  error,^'  and  not  afteir  a  demurrer.^* 

IV.  PROCEEDINGS  AFTER  ALLOWANCE.  —  When  a  repleader 
is  awarded  the  amendment  must  commence  with  the  first  fault  in 
the  pleadings.^^ 


against   him  would    not    tar    another 
action." 

7.  Ark. — ^Lyon  v.  Evans,  1  Ark.  349, 
note  B.  Mo. — Shreve  v.  Whittlesey,  7 
Mo.  473.  Va. — Bonaack  v.  Eoanoke  Co., 
75  Va.  585;  Henderson  v.  Foote,  3 
Call.  (7  Va.)  248.  Eng.— Eex  v.  Philips, 
1  Str.  394,  93  Eng.  Eeprint  588. 

8.  Jenness  v.  Peck,  15  N.  H.  20; 
Gray  v.  Kemp,  88  Va.  201,  16  S.  E. 
225;  Bonsack  v.  Eoanoke  Co.,  75  Va. 
585;  Green  i.  Bailey,  5  Munf.  (19  Va.) 
246. 

9.  U.  S.— Hartfield  v.  Patton,  Hempst. 
268,  11  Fed.  Gas.  No.  6,158a,  Ala. 
Mudge  V.  Treat,  57  Ala.  1.  Ky. — Wal- 
lace V.  Barlow's  Admrs., .3  Bibb.  168. 
Mass. — Jenkins  v.  Stanley,  10  Mass. 
226. 

10.  Ex  parte  Pearoe,  80  Ala.  195; 
Mndge  V.  Treat,  57  Ala.  1. 

11.  Jenness  v.  Peck,  15  N.  H.  20 
(where  the  court  say:  "This  point  the 
court  will  not  generally  decide  by 
anticipation,  but  will  await  the  finding 
of  the  jury");  Witts  v.  Polehampton, 
8  Salk.  305,  91  Eng.  Reprint  839. 

Aider  by  verdict,  generally,  see  the 
title  "Pleading." 

12.  Eaton  v.  Stone,  7  Mass.  312; 
Staple  V.  Heydon,  6  Mod.  1,  87  Eng. 
Eeprint  768,  where  the  court  says  that 
they   might   grant   a  repleader  before 
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verdict  at  common  law  but  were  not 
bound  to  do  so;  since  the  statute  of 
jeofails  they  would  only  do  so  where 
it  was  apparent  that  the  defects  would 
not  be  cured  by  a  verdict. 

13.  TT.  a— United  States  v.  Burn- 
ham,  1  Mason  57,  66,  24  Eed.  Cas.  No. 
14,690,  "although  the  practice  was  an- 
ciently otherwise,  a  repleader  is  now 
never  awarded  by  a  court  of  error." 
N.  H. — Jenness  v.  Peck,  15  N.  H.  20. 
Eng.— Crosse  v.  Bilson,  6  Mod.  102,  87 
Eng.  Eeprint  860;  Stephens  v.  Cooper, 
3  Lev.  440,  83  Eng.  Eeprint  771;  Hol- 
bech  V.  Bennett,  2  Lev.  11,  83  Eng. 
Eeprint  429. 

[a]  Compare  Wells  ■».  Lane,  15 
Wend.  (N.  Y.)  99,  where  the  court 
announces  this  rule  but  adds,  "where 
it  has  not  been  asked  for  in  the  court 
below. ' ' 

14.  N.  H. — Jenness  v.  Peck,  15  N.  H. 
20.  Ohio. — See  Bates  «.  Cooper,  5  Ohio 
115,  where  the  rule  is  recognized  but 
termed  "too  rigid  for  our  practice." 
Eng.— Witts  V.  Polehampton,  3  Salk. 
305,  91  Eng.  Reprint  839;  Crosse  v. 
Bilson,  6  Mod.  102,  87  Eng.  Reprint 
860. 

15.  N.  O. — Trice  v.  Turrentine,  32 
N.  C.  543.  Va. — Green  v.  Bailey,  5 
Munf.  (19  Va.)  246.  Eng.— Staple  v. 
Heydon,  6  Mod.  1,  87  Eng.  Eeprint 
768. 
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Detinue;  Trover  and  Conversion. 

Of  particular  property  or  by  particular  persons,  see  specific  titles. 

For  forms,  see  9  Standard  Peoc.  1056. 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

Scope.  — This  article  includes  a  treatment  of  all  actions  for  the 
recovery  of  specific  personal  property,  or  its  value,  in  which  pro- 
vision is  made  for  an  immediate  transfer  of  possession  to  the  plaintiff, 
and  also  actions  and  summary  proceedings  on  the  bonds  which  may 
be  given  in  the  course  thereof.  So,  it  includes  the  statutory  remedy 
of  "claim  and  delivery,"  which  is  the  common  law  remedy  of  replevin 
with  certain  statutory  modifications  and  regulations,^  and  statutory 


1.  Ariz. — Gila  Valley,  etc.  K.  Co.  v. 
Gila,  8  Ariz.  292,  71  Pac.  913.  Mo. 
Gist  V.  Loring,  60-  Mo.  487.  N.  Y. — Sco- 
fleld  V.  Whitelegge,  49  N.  Y.  259,  where 
it  is  said:  "The  chapter  of  the  Code 
of  Procedure,  of  'The  Claim  and  Deliv- 
ery of  Personal  Property,'  was  in- 
tended to  supply  the  provisional  relief 
which  was  theretofore  obtained  in  the 
action  of  replevin.  .  .  .  There  was  no 
intention  to  change  the  requisites  to 
maintain  the  action."  Ore. — Casto  v. 
Murray,  47  Ore.  57,  81  Pac.  388,  883 
(where  the  court  say:  "In  an  action 
under  our  statute  of  claim  and  deliv- 
ery, which  is  the  common-law  remedy 
of  replevin,"  etc.);  Kimball  v,  Eed- 
field,  33  Ore.  292,  54  Pac.  216,  where 
the  court  say:  "The  common-law  ac- 
tion of  replevin  has  been  abolished  in 
this  state,  and  a  new  remedy  substi- 
tuted therefor,  which  is  known  as 
'claim  and  delivery,'  but  no  material 
changes  in  the  old  form  of  action  have 
been  inaugurated  by  the  more  recent 
procedure. ' ' 

[a]      In  California  (1)  the  "claim 


and  delivery"  proceeding  is  not  a  sep- 
arate form  of  action  but  is  merely  aux- 
iliary to  the  main  remedy  of  an  action 
to  recover  possession  of  personal  prop- 
erty. Benzler  v.  Van  Fleet,  28  Cal.  App. 
389,  152  Pac.  736;  Costello  v.  Bell,  27 
Cal.  App.  102, 148  Pac.  948.  (2)  "Courts 
and  law  writers  have  sometimes  inad- 
vertently spoken  of  the  code  'action  of 
claim  and  delivery'  as  if  there  were 
really  here  a  form  of  action  dalled  by 
that  name — just  as  there  were  forms 
of  action  at  common  law,  'such  as 
'debt,'  'covenant,'  'replevin,'  'trover,' 
etc.  But  we  have  here  no  forms  of 
civil  actions.  We  have  only  one  form 
of  action,  which  has  no  name;  so  that 
an  action  cannot  be  here  defeated  as 
it  could  have  been  at  common  law, 
because  not  properly  named,  ...  It 
ia  no  more  proper  to  speak  of  an 
action  of  'claim  and  delivery'  than  to 
speak  of  an  action  'of  attachment.'  "■ 
Hillyer  v.  Eggers,  32  Cal.  App.  764, 
164  Pac.  27,  quoting  with  approval, 
Faulkner  v.  First  National  Bank,  130 
Cal.  258,  62  Pac.  463.    But  (3)  where 
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actions  generally  for  the  recovery  of  specific  personal  property  which 
exist  in  a  number  of  states.^ 

I.  DEFINITION  AND  DISTINCTIONS.  —  Replevin  is  an  action 
at  law'  for  the  recovery  of  specific  personal  property,*  or  the  value 
thereof,^  when  such  property  has  been  wrongfully  taken  and  is  so 
detained,®  or  is  only  wrongfully  detained,^  together  with  the  damages 
which  the  wrongful  taking  or  detention  has  occasioned.^  In  this 
action  of  replevin,  differently  from  all  other  actions,^  both  parties  are 
actors,^"  but  its  peculiar  and  distinguishing  characteristic  is  the 
privilege  of  the  plaintiff  to  obtain  at  once  a  provisional  possession 
of  the  specific  chattels  claimed,  leaving  this  actual  right  of  possession 
to  be  determined  later  in  the  course  of  the  remedy. ^^ 

Trover  is  distinguished  from  replevin  in  that  the  former  is  based 
upon  a  right  of  property  and  requires  ownership  to  support  it,  the 
right  of  possession  being  considered  only  incidentally  and  as  it  may 


the  courts  of  this  'state  have  spoken 
of  claim  and  delivery  proceedings  as 
ail  "action"  it  has  been  defined  sub- 
stantially as  an  action  of  replevin. 
Fredericks  v.  Tracy,  98  Cal.  658,  33 
Pae.  750. 

2.  Jones  v.  Anderson,  76  Ala.  427; 
Cooper  11.  Watson,  73  Ala.  252;  Cen- 
tral Bank  v.  Georgia  Grocery  Co.,  120 
6a.  883,  48  S.  E.  325. 

3.  Cal. — Fredericks  v.  Tracy,  98  Cal. 
658,  33  Pac.  750.  111. — Thompson  v. 
Vernay,  106  111.  App.  182.  Ind.— Thomp- 
son V.  Peck,  115  Ind.  512,  18  N.  B. 
16,  1  L.  E.  A.  201.  Okla.— Penton  v. 
Hansen,  13  Okla.  450,  73  Pae.  843, 
where  the  court  say:  "It  is  not  a 
chancery  proceeding." 

i.  U.  S. — Williamson  v.  Einggold,  4 
Cranch  C.  C.  39,  30  Fed.  Cas.  No. 
17,755.  Cal. — Fredericks  v.  Tracy,  98 
Cal.  658,  33  Pac.  750.  Del.— Maclary 
V.  Turner,  9  Houst.  281,  1  Marv.  24, 
32  Atl.  325,  1  Hard.  1.  Me.— Lathrop 
V.  Cook,  14  Me.  414,  31  Am.  Dec.  62. 
Md. — Ciillum  V.  Bevans,  6  Harr.  &  J. 
469.  Mass. — Badger  v.  Phinney,  15 
Mass.  359,  362,  8  Ami  Dec.  105.  Mich. 
Corbitt  V.  Brong,  44  Mich.  150,  6  N.  W. 
213  ("the  only  remedy  to  get  prop- 
erty specifically");  Bacon  v.  Davis,  30 
Mich.  157;  Hickey  v.  Hinsdale,  12  Mich. 
99.  Mo. — Barksdale  v.  Appleberry,  23 
Mo.  389;  Kingsbury's  Exrs.  v.  Lane's 
Exr.,  '21  Mo.  115.  Nev. — ^Buckley  v. 
Buckley,  9  Nev.  373.  N.  C— Scott  v. 
Elliott,  63  N.  C.  215.  Okla.— Walters 
V.  Eatliff,  10  Okla.  262,  61  Pae.  1070. 
Pa.— Hall  V.  Irvine,  23   Pa.   Dist.  968. 

[a]  "Replevin  at  eommnn  law  is 
...   a  remedy,  by  which  the  person, 
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from  whom  goods  or  chattels  are  taken, 
may  be  restored  to  the  possession  of 
them  until  the  question  of  title  can 
be  judicially  tried  and  determined." 
Maxham  v.  Day,  16  Gray  (Mass.)  213, 
77  Am.  Dec.  409. 

5.  Walters  v.  Eatliff,  10  Okla.  262, 
61  Pae.  1070. 

6.  XI.  S. — Williamson  v.  Einggold,  4 
Cranch  C.  C.  39,  30  Fed.  Cas.  No. 
17,755.  Cal.— Fredericks  v.  Tracy,  98 
Cal.  658,  33  Pac.  750.  Del.— Maclary 
V.   Turner,   9   Houst.    281,   1    Marv.    24, 

32  Atl.  325,  1  Hard.  1.  Md.— CuUum 
V.  Bevans,  6  Harr.  &  J.  469.  Miss. 
Burrage  v.  Melson,  48  Miss.  237.  N.  Y. 
Pangburn  v.  Patridge,  7  Johns.  140,  5 
Am.  Dec.  250. 

7.  Fredericks  v.  Tracy,  98  Cal.  658, 

33  Pac.  750,     See  infra,  II. 

8.  Cal. — Fredericks  v.  Tracy,  98 
Cal.  658,  33  Pac.  -750.  Miss.— Burrage 
V.  Melson,  48  Miss.  237.  Okla. — Wal- 
ters «.  Eatliff,  10  Okla.  262,  61  Pae. 
1070. 

9.  Corbett  v.  Pond,  10  App.  Cas. 
(D.  C.)  17. 

10.  D.  C— Corbett  v.  Pond,  10  App. 
Cas.  17.  N.  Y. — Forrester  v.  Barret, 
1  Johns.  Cas.  247,  Colem.  Cas.  92, 
Colem.  &  C.  Cas.  95.  N.  C— Manix  v. 
Howard,  82  N.  0.  125.  Ohio.— Eeed  v. 
Carpenter,  2  Ohio  79. 

11.  Maxham  v.  Day,  16  Gray  (Mass.) 
213,  77  Am.  Dec.  409;  Creamer  v.  Ford, 
1   Heisk.    (Tenn.)    307. 

I>ack  of  provisional  seizure,  as  af- 
fecting nature  of  suit,  see  infra,  II; 
as  affecting  jurisdiction,  see  infra,  IV, 
A;  VIIT,  A. 
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affect  the  title,^^  while  reple\nn  is  purely  a  possessory  remedy  which 
needs  only  a  right  of  possession,  and  not  a  legal  title  or  ownership, 
to  support  it."  The  objectives  of  the  two  remedies  are  also  dis- 
similar. Replevin  is  brought  for  the  possession  of  the  property,  seek- 
ing a  money  judgment  only  in  the  event  the  goods  cannot  be  re- 
covered in  specie,^*  while  in  trover  the  plaintiff  seeks  to  recover  only 
the  value  of  the  article,  abandoning  its  possession  to  the  defendant.^" 
Compensation,  too,  is  awarded  on  entirely  different  theories." 

Detinue  is  distinguished  from  replevin  in  another  part  of  this 
work.^^ 

II.  NATURE  AND  UTILITY.  —  The  action  of  replevin  is  sui 
generis.^^  In  its  present  form  it  is  not,  strictly  speaking,  a  common 
law  action,  its  scope  and  conduct  having  been  considerably  changed 
by  the  statutes  by  which  it  is  quite  generally  regulated.^'  Originally 
it  was  confined  to  cases  of  a  wrongful  distress  or  taking,^"  but  it 
has  now  been  extended  to  include  cases  where  property,  possession 
of   which  was   rightfully   gained,  is  being    wrongfully    detained.*^ 


12.  Heyland  v.  Badger,  35  Cal.  404. 
See  the  title  "Trover  and  Conver- 
sion.'^ 

13.  Sinnott  v.  Feiock,  165  N.  Y.  444, 
59  N.  E.  265,  80  Am.  St.  Eep.  736, 
53  L.  E.  A.  565.    See  infra,  II. 

14.  See  infra,  II. 

15.  Sinnott  v.  Feiock,  165  N.  Y.  444, 
59  N.  E.  265,  80  Am.  St.  Eep.  736,  53 
L.  E.  A.  565;  Kurzweil  v.  Story  & 
Clark  Piano  Co.,  159  N.  Y.  Supp.  231. 

16.  Sedgwick,  Damages  (8th  ed.), 
§528;  La  Vie  v.  Crosby,  43  Ore.  612, 
74  Pae.   220. 

17.  See  7  Standabd  Proc.  471. 

18.  Ferguson  ),■.  Comfort,  194  Mo. 
App.  423,  184  S.  W.  1192. 

19.  D.  C— Corbett  v.  Pond,  10  App. 
Gas.  17.  Kan. — Wilson  v.  Fuller,  9 
Kan.  176,  where  the  court  say:  "The 
rules  of  the  common  law  have  scarcely 
any  .application  in  this  state  to  an 
action  of  replevin."  Mich. — Sexton  v. 
McDowd,  38  Mich.  148,  where  the 
court  say:  "The  ancient  action  of 
replevin  was  a  very  different  remedy 
from  that  marked  out  by  our  stat- 
ute." 

[a]  Not  an  ' '  extraordinary  • '  remedy 
in  derogation  of  the  common  law,  like 
a  proceeding  by  attachment,  Martinez 
v.  Martinez,  2  N.  M.   464. 

fb]  Compare  Chadwick  v.  Miller, 
6  Iowa  34,  where  the  court  say:  "The 
plaintiff  misconceives,  probably  from 
regarding  the  statute  provisions  as  the 
whole  of  the  law  of  replevin,  whilst, 
in  truth,  the  body  and  substance  of 
it  lies  in  the   common  law,   and  the 


statute  contains  a  few  special  pro- 
visions only  upon  the  subject,  which 
are  to  be  understood  with  a  reference 
to  the  common  law." 

20.  Fla. — Evans  v.  Kloeppel,  72 
Fla.  267,  73  So.  180.  Ind.— Wilson  v. 
Eybolt,  17  Ind.  391,  79  Am.  Deo.  486. 
Mass. — Maxham  v.  Day,  16  Gray  213, 
77  Am.  Dec.  409.  Mich. — Adams  v. 
Wood,  51  Mich.  411,  16  N.  W.  788. 
Miss.^Wheelock  v.  Cozzens,  6  How. 
279.  N".  H.— Woodward  v.  Grand  Trunk 
Ey.  Co.,  46  N.  H.  524.  Pa.— Herdic 
V.  Young,  55  Pa.  176,  93  Am.  Dec. 
739.  Wyo. — Boswell  v.  Laramie  First 
Nat.  Bank,  16  Wyo.  161,  92  Pac.  624, 
93  Pac.  661. 

21.  Ark. — Trapnall  v.  Hattier,  6 
Ark.  18.  Conn. — Brown  v.  Poland,  54 
Conn.  313,  7  Atl.  719.  Fla.— Evans  v. 
Kloeppel,  72  Fla.  267,  73  So.  180.  Ind. 
Eowell  V.  Klein,  44  Ind.  290,  15  Am. 
Eep.  235;  Catterlin  v.  Mitchell,  27  Ind. 
298,  89  Am.  Dec.  501;  Ferguson  v. 
Day,  6  Ind.  App.  138!  33  N.  E.  213; 
Helman  v.  Whithers,  3  Ind.  App.  532, 
30  N.  E.  5,  50  Am.  St.  Eep.  295. 
Me. — Douglass  v.  Gardner,  63  Me.  462; 
Eveleth  v.  Blossom,  54  Me.  447,  92  Am. 
Dec.  555.  Mass. — Whitman  v.  Merrill, 
125  Mass.  127;  Baker  v.  Fales,  16 
Mass.  147.  Mich. — Adams  v.  Wood,  51 
Mich.  411,  16  N.  W.  788;  Sexton  v. 
MeDowd,  38  Mich.  148.  Miss.— Bur- 
rage  V.  Melson,  48  Miss.  237.  Mo. 
Skinner  v.  Stouse,  4  Mo.  93.  N.  H. 
Hart  V.  Boston,  etc.  E.  Co.,  72  N.  H. 
410,  56  Atl.  920.  N.  Y.— Drake  v. 
Wakefield,    11    How.    Pr.    106.      Ore. 
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It  is  strictly  a  possessory  aetioii,^^  its  primary  object  being  to 
obtain  possession  of  specific  personal  property,^^  and,  secondarily,  to 
recover  the  value  thereof  in  case  possession  cannot  be  had.^*  For  a 
purpose  other  than  this  it  may  not  be  used.^°    Thus,  it  may  not  be 


Krebs  Hop  Co.  v.  Taylor,  52  Ore.  627, 
97  Pac.  44,  98  Pac.  494.  Pa. — Herdic 
V.  Young,  55  Pa.  176,  93  Am.  Dee. 
739.  E.  I. — Waterman  v.  Matteson,  4 
E.  I.  539.  Tenn. — Dearmon  v.  Black- 
burn, 1  Sneed  390,  60  Am.  Dec.  160. 
Vt.— Dearing  v.  Smith,  66  Vt.  60,  28 
Atl.  630.  Wis. — Oleson  v.  Merrill,  20 
Wis.  462,  91  Am.  Dee.  428. 

[a]  On  the  same  piinciple  that 
trover  was  made  concurrent  with  tres- 
pass, and  assumpsit  concurrent  with 
both,  the  plaintiff  was  at  liberty  to 
waive  his  right  to  proceed  as  for  the 
force,  to  disregard  it  in  declaring,  and 
to  sue  for  the  wrongful  detention 
alone.  Oleson  v.  Merrill,  20  Wis.  462, 
91  Am.  Dec.  428. 

[b]  Where  codes  have  changed  the 
forms  of  actions  the  rule  remains  the 
same.  Oleson  v.  Merrill,  20  Wis.  462, 
91  Am.  Dec.  428. 

22.  TJ.  S. — Sloan  v.  Merchants'  Sav. 
&  Tr.  Co.,  160  Fed.  654,  88  C.  C.  A. 
20.  Axk. — Sibeck  v.  McTierman,  94 
Ark.  1,  125'  S.  W.  136;  Carpenter  v. 
Ingram,  77  Ark.  299,  91  S.  W.  24; 
Burr  &  Co.  v.  Daugherty,  21  Ark.  559. 
Oal.— Hall  V.  Susskind,  109  Cal.  203, 
41  Pac.  1012.  Colo. — International 
Trust  Co.  V.  Palisade  Light,  H.  &  P. 
Co.,  60  Colo.  397,  153  Pac.  1002.  Del. 
Maclary  v.  Turner,  9  Houst.  281,  1 
Marv.  24,  32  Atl.  325,  1  Hard.  1.  Fla. 
Malaby  v.  Gamble,  61  Fla.  310,  54  So. 
766;  Covington  v.  Clemmons,  61  Fla. 
151,  55  So.  81;  Johnson  v.  Clutter  Music 
House,  55  Fla.  385,  46  So.  1.  Infl. 
Boruff  V.  Stipp,  126  Ind.  32,  25  N.  E. 
865;  Kinggenberg  v.  Hartman,  124  Ind. 
186,  24  N.  E.  987;  Kramer  v.  Matthews, 
68  Ind.  172.  la. — Corbitt  v.  Heisey,  15 
Iowa  296.  Kan. — Johnson  v.  Boehme, 
66  Kan.  72.  71  Pac.  243,  97  Am.  St. 
EeT5.  357.  Me. — Smith  v.  Grant,  56  Me. 
255.  Md.— Seldner  v.  Smith,  40  Md. 
602.  Mich. — Eldridge  v.  Sherman,  70 
Mich.  266,  38  N.  W.  255;  Pearl  v. 
Garlook,  61  Mich.  419,  28  N.  W.  155, 
1  Am.  St.  Bep.  603;  Adriance  v.  Ruther- 
ford, 57  Mich.  170,  23  N.  W.  718; 
Henry  v.  Ferguson,  55  Mich.  399,  21 
N.  W.  381.  Mo. — Mattison  v.  Hooberrv, 
104  Mo.  Apr,.  287,  78  S.  W.  642.  N.  H. 
Mitchell  V.  Eoberts,  50  N.  H.  486.  N.  Y. 
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.  Fischer    v.    Cohen,   22    Misc.     117,     48 
I  N.    Y.   Supp.   775,    27    Civ.   Proe.    139. 

Ore. — Jenkins  v.  Ontario,  44  Ore.    '^2, 

74   Pac.    466,    102   Am.    St.    Eep.    625. 

Pa. — McJunkin    v.    Mathers,    158    Pa. 

137,   27   Atl.    873.     B.    I.— Warren    v. 

Leiter,  24  R.  I.  36,  52  Atl.  76. 

23.  Cal.— Hunt  v.  Eobinson,  11  Cal. 
262;  Nickerson  v.  Chatterton,  7  Cal. 
568;  J.  Dewing  Co.  v.  Thompson,  19 
Cal.    App.    85,    124   Pac.    1035.      Kan. 

I  Shattuck  V.  Hall,  3  Kan.  App.  374,  42 
Pac.  1101.  Me.— Thomas  v.  Spofford, 
46  Me.  408.  Mich. — Hickey  v.  Hins- 
dale, 12  Mich.  99.  See  also  Corbitt 
V.  Brong,  44  Mich.  150,  6  N.  W.  213, 
where  the  court  says  it  is  the  "only 
remedy  to  recover  property  specifical- 
ly." Mont.— Galliek  v.  Bordeaux,  31 
Mont.  328,  78  Pac.  583.  Nev.— Buckley 
V.  Buckley,  12  Nev.  423.  Ore. — Casto 
V.  Murray,  47  Ore.  57,  81  Pac.  388. 
Pa. — Herdic  v.  Young,  55  Pa.  176,  93 
Am.  Dec.  739.  R.  I. — Warren  v.  Leiter, 
24  E.  I.  36,  52  Atl.  76.  Wyo.— Clen- 
denning  v.  Guise,  8  Wyo.  91,  55  Pac. 
447. 

[a]  For  the  purposes  of  obtaining 
jurisdiction  it  is  an  action  to  recover 
specific  property,  the  damages  sought 
being  considered  merely  .as  an  inci- 
dent. Clendenning  v.  Guise,  8  Wyo.  91, 
55  Pac.  447. 

24.  Cal. — Hunt  v.  Eobinson,  11  Cal. 
262.  Del.— Ellis  V.  Culver,  2  Harr. 
129.  Nev. — Buckley  v.  Buckley,  12 
Nev.  423.  Mass. — Hart  v.  Fitzgerald, 
2  Mass.  509,  8  Am.  Dee.  75.  Ore. 
Casto  V.  Murray,  47  Ore.  57,  81  Pac. 
388.  Wyo. — Clendenning  v.  Guise,  8 
Wyo.  91,  55  Pac.  447. 

25.  Oal. — Fredericks  v.  Tracy,  98 
Cal.  658,  33  P.ac.  750.  111.— MeClaughry 
V.  Cratzenberg,  39  111.  117.  Ind. 
Thompson  v.  Peck,  115  Ind.  512,  18 
N.  E.  16,  1  L.  E.  A.  201.  Me.— Smith 
v.  Grant,  56  Me.  255.  Mo. — ^Fischer  v. 
Johnson,  139  Mo.  433,  41  S.  W.  203. 
Okla. — Penton  v.  Hansen,  13  Okla,  450, 
73  Pao.  843;  Walters  v.  Eatliff,  10  Okla. 
262,  61   Pac.  1070. 

Tal  To  test  legality  of  a  tax  under 
which  chattels  were  tsVeti,  replevin 
mav  not  be  brought  MeClaughry  v. 
Cratzenfeerg,  39  HI.  117. 
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used  to  determine  title  to  real  estate,^^  nor  to  modify,  cancel,"  or 
enforce"*  a  contract,  nor  to  recover  damages  for  a  breach  thereof."' 
The  gist  of  the  action  is  not  the  taking  of  the  property,^"  but  rather 
the  wrongful  detention  thereof, ^^  and  the  plaintiff's  right  to  im- 
mediate possession.^"  So,  the  plaintiff  must  have  a  right  to  the  present 
possession  of  the  property  at  the  time  the  action  is  commenced.'^ 


[b]  Where  right  of  possesBlon  has 
be«n  extinguished  after  the  taking  or 
withholding  of  the  property,  replevin  is 
not  the  proper  remedy  to  recover  the 
damages  sustained  by  reason  of  the 
tort,  i.  e.,  the  taking  or  withholding. 
Casto  V.  Murray,  47  Ore.  57,  81  Pac. 
388. 

Use  to  determine  right  to  exemption, 
see  11  Standard  Pboc.  520,  note  82. 

[c]  But  under  the  code  the  pro- 
cedure applicable  is  sufficiently  flexible 
to  permit  both  legal  and  equitable 
rights  to  be  determined.  Emerson- 
Brantingham  Impl.  Co.  f.  Ritter  (Okla.), 

■  170  Pac.  482;  Stone  v.  American  Nat. 
Bank,  34  Okla.  786,  127  Pac.  393j  Hal- 
torn  V.  Nichols  &  Shepard  Co.  (Okla.), 
166  Pac.  745;  Grote-Eankin  Co.  v. 
Brownell,  76  Wash.  335,  136  Pac.  145. 
.  26.  Mscher  v.  Joinson,  139  Mo.  433, 
41  S.  W.  203. 

[al  "Title  to  real  estate  may  be 
inquired  Into  in  such  action  for  the 
purpose  of  determining  the  title  to 
personal  chattels,"  but  "it  cannot  be 
made  the  means  of  determining  the  title 
to  real  estate."  Fischer  v.  Johnson, 
139  Mo.  433,  41  S.  W.  203.  To  same 
effect:  Covington  v.  Clemmons,  61  Fla. 
151,  55  So.  81;  Rose  v.  Cash,  58  Ind. 
278. 

[b]  Whether  the  property  Is  real  or 
personal  may  be  properly  determined  in 
this  action.  Hamilton  v.  Stewart,  59 
HI.  330;   Elliott  V.  Black,  45  Mo.  372. 

27.  Penton  v.  Hansen,  13  Okla.  450, 
73  Pac.  843,  where  a  vendor  sought 
to  replevin  goods  from  his  vendee 
under  a  conditional  sale,  seeking,  for 
equitable  reasons,  to  have  the  contract 
modified. 

28.  Mead  v.  Johnson,  54  Conn.  317, 
7  Atl.  718. 

29.  Mead  v.  Johnson,  54  Conn.  317, 
7  Atl.  718,  since  replevin  is  an  action 
of  tort.     See  infra,  this  section. 

30.  Kan. — Wyandotte  Nat.  Bank  v. 
Simpson,  8  Kan.  App.  748,  55  Pac.  347. 
Mo. — ^Pilkington  v.  Trigg,  28  Mo.  95; 
Melton  V.  McDonald,  2  Mo.  45,  22  Am. 
Dec.   437;    Phillips  V.    Sehall,   21   Mo. 


App.   38.     Vt.— Eowe  v.  Hiefcs,  58  Vt. 
18,  4  Atl.  563. 

31.  Kan. — Wilson  v,  Fuller,  9  Kan. 
176;  Carr  v.  Huffman,  1  Kan.  App. 
713,  41  Pac.  982.  Mich.— Gildas  v. 
Crossby,  61  Mich.  413,  28  N.  W.  153; 
Sexton  V.  McDowd,  38  Mich.  148.  Mont. 
Galliek  v.  Bordeaux,  31  Mont.  328,  78 
Pac.  583.  Neb.— Shreck  v.  Gilbert,  52 
Neb.  813,  73  N.  W.  276;  Cool  v.  Eoche, 
15  Neb.  24,  17  N.  W.  119.  P*.— Herdic 
V.  Young,  55  Pa.  176,  93  Am.  Dec.  739. 
Wis. — Oleson  v.  Merrill,  20  Wis.  462, 
91  Am.  Dec.  428. 

32.  Kan.  —  Jordan  v.  Johnson,  1 
Kan.  App.  656,  42  Pac.  415.  Mich. 
See  Pearl  v.  Garlock,  61  Mich.  419,  28 
N.  W.  155,  1  Am.  St.  Eep.  603,  where 
the  court  say:  "It  is  a  possessory 
action,  .and,  may  fall  either  because 
the  plaintiff  shows  no  right  of  pos- 
session, or  because  the  defendant  is 
not  shown  to  have  wrongfully  with- 
held it."  Neb.— Shreck  v.  Gilbert,  52 
Neb.  813,  73  N.  W.  276;  Blue  Valley 
Bank  v.  Bane,  20  Neb.  294,  30  N.  W. 
64;  Moore  v.  Kepner,  7  Neb.  291;  Hag- 
igard  V.  Waller,  6  Neb.  271.  Okla. — Hal- 
tom  V.  Nichols  &  Shepard  Co.,  166  Pac. 
745;  Olson  v.  Thompson,  6  Okla.  74, 
48  Pac.  184.  Wash. — Dow  v.  Dempsey, 
21  Wash.  86,  57  Pac.  355. 

[a]  "If  the  title  or  rights  of  the 
parties  .  .  .  change  pendente  lite,  the 
judgment  should  adjust  the  equities 
between  them  as  such  equities  stand 
at  the  time  of  the  rendition  of  the 
judgment."  Haltom  ».  Nichols  &  Shep- 
ard Co.  (Okla.),  166  Pac.  745. 

33.  Fredericks  v.  Tracy,  98  Cal.  658, 
33  Pac.  750;  Eldridge  v.  Sherman,  70 
Mich.  266,  38  N.  W.  255. 

That  complaint  must  allege  im- 
mediate right  of  possession,  infra,  XI, 
B,  2. 

[a]  A  subsequently  acquired  title 
is  not  sufficient.  Garcia  v.  Guun,  119 
Cal.  315,  51  Pac.  684. 

[b]  A  temporary  possessory  right 
may  prevail  against  an  absolute  legal 
title  where  the  legal  title  to  property 
and  the  right  of  immediate  possession 
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It  is  a  civil  action,'*  substantially  ex  delicto,''  which  may  be 
brought  by  any  person  as  a  matter  of  right.'^  As  regards  the  mode 
of  its  operation,  it  is  sometimes  regarded  as  being  partly  in  rem 
and  partly  in  personam ;''  so  far  as  it  seeks  a  disposition  of  property 
it  may  be  one  quasi  in  rem,'*  but  to  the  extent  that  it  seeks  a  judg- 
ment for  damages  it  is  one  in  personam." 

III.  PROPERTY  SUBJECT  TO  REPLEVIN.*"  —  Replevin  lies 
only  to  recover  corporeal*^  personal  property*^  which  is  in  esse  at 


has  become  separated.     Entsminger  v. 
Jackson,  73  Ind.  144. 

34.  Corbin  v.  People,  142  111.  58,  31 
N.  E.  19. 

35.  Cal. — ^Fredericks  v.  Tracy,  98 
Cal.  658,  33  Pac.  750.  Comi.— Mead  v. 
Johnson,  54  Conn.  317,  7  Atl.  718. 
D.  0. — Wall  V.  De  Mitkiewicz,  9  App. 
Cas.  109.  111.— Christy  v.  Ashlock,  93 
111.  App.  651.  Ind. — Thompson  v.  Peck, 
115  Ind.  512,  18  N.  E.  16,  1  L.  E.  A. 
201.  Mo. — ^Eector  v.  Chevalier,  1  Mo. 
345.  N.  J. — Tumulty  v.  Jordan,  67 
N.  J.  L.  509,  51  Atl.  466.  Okla.— Pen- 
ton  V.  Hansen,  13  Okla.  450,  73  Pac. 
843.  Pa. — May  v.  Newingham,  17  Pa. 
Super.  469. 

[a]  A  Limitation.  —  "Although 
classed  among  actions  ex  delicto,  and 
in  theory  the  remedy  for  a  tortious 
taking,  replevin  in  the  detinet  differs 
essentially  from  actions  ex  delicto, 
where,  for  the  injury,  loss,  or  destruc- 
tion of  personal  property,  owned  by 
two  or  more  persons  in  common,  each 
part  owner  might  consistently  recover 
several  damages,  which  would  be  com- 
mensurate with  his  interest  in  the  chat- 
tel, though  the  chattel  itself  be  not 
susceptible  of  division."  Cox  v.  Mor- 
row, 14  Ark.  603. 

36.  Chadwick  v.  Miller,  6  Iowa  34; 
Maxham  v.  Day,  16  Gray  (Mass.)  213, 
77  Am.  Dee.  409. 

37.  Cal. — Fredericks  v.  Tracy,  98 
Cal.  658,  33  Pae.  750.  N.  H.— Mitchell 
V.  Roberts,  50  N.  H.  486.  N.  J.— See 
Chambers  v.  Hunt,  18  N.  J.  L.  339.  Pa. 
Miller  v.  Warden,  111  Pa.  300,  2  Atl. 
90;  Herdie  v.  Young,  55  Pa.  176,  93 
Am.  Dec.  739;  Fisher  v.  Whoollery,  25 
Pa.  197;  Bower  v.  Tallman,  5  Watts  & 
8.  556. 

But  see  the  title  "Proceedings  In 
Bern." 

38.  Minn. — St.  Martin  ».  Deanoyer, 
1  Minn.  41.  Miss. — Ellison  v.  Lewis, 
57  Miss.  588.  N.  H.— Brown  v.  Smith 
1  N.  H.  36.  N.  Y.— Sharp  i-.  Whitten- 
hall,   3   Hill   576.     R.    I.— Warren    v. 

Vol.  XXII 


Leiter,  24  E.  L  36,  52  Atl.. 76.  Eng. 
Fletcher  v.  Wilkins,  6  East  283,  102 
Eng.  Eeprint  1295. 

[a]  If  the  property  is  not  provision- 
aUy  seized  (1)  and  the  plaintiff  pro- 
ceeds for  the  value  thereof  the  action 
becomes  essentially  a  personal  one. 
McArthur  v.  Oliver,  60  Mich.  605  27 
N.  W.  689.  But  see  infra,  VIII,  A, 
1;  XVII.  (2)  It  does  not  thereby 
lose  its  character  as  an  action  of  re- 
plevin, however,  and  become  an  action 
of  trover  or  conversion  so  as  to  entitle 
defendant  to  a  change  of  venue.  Ben- 
jamin V.  Smith,  43  Minn.  146,  44  N. 
W.  1083.  See  also  McKee  v.  Metrau, 
31  Minn.  429,  18  N.  W.  148.  As  to 
necessity  of  seizure  to  acquire  juris- 
diction, see  infra,  IV,  A;   VIII,  A,  1. 

39.  Ark.— Burr  &  Co.  v.  Dougherty, 
21  Ark.  559.  Me.— Eamsdell  v.  Bus- 
well,  54  Me.  546.  Mass.— Stevens  v. 
Tuite,  104  Mass.  328.  N.  H.— Brown 
V.  Smith,  1  N.  H.  36.  Pa.— Miller  v. 
Warden,  111  Pa.  30O,  2  Atl.  90. 

40.  Bstrays,  replevin  to  recover,  8 
Standard  Proc.  722. 

41.  Bell  V.  Bank  of  California,  153 
Cal.  234,  94  Pac.  889;  Ash  ton  v.  Hey- 
denfeldt,  124  Cal.  14,  56  Pae.  624. 

[a]  "Stock"  in  a  corporation  can- 
not be  replevied  aince  it  "is  an  in- 
corporeal, intangible  thing,  and  there- 
fore incapable  of  identification,  or 
seizure  under  the  writ."  Ashton  v. 
Heydenfeldt,  124  Cal.  14,  56  Pae.  624. 

[b]  Certificates  of  stock  are  not 
within  this  rule.  See  Ashton  v.  Hey- 
denfeldt, 124  Cal.  14,  56  Pac.  624, 
where  after  holding  that  replevin 
would  not  lie  for  "shares  of  stock," 
the  court  add:  "The  proceeding  is  not 
aimed  at  the  certificate  representing 
these  shares,  nor  is  it  mentioned  or 
described." 

42.  Eicketts  v.  Dorrel,  55  Ind.  470; 
Eoberts  »,  Dauphin  Deposit  Bank,  19 
Pa.  71. 

Fa]  Property  severed  from  real  es- 
tate, thereby  becoming   personalty,   is 
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the  time  of  the  commencement  of  the  suit,*^  and  which  is  in  its  nature 
susceptible  of  such  description  as  renders  its  identification  possible.** 
Property  which  can  be  used  for  no  lawful  purpose  cannot  be  recovered 
in  replevin.*^ 

IV.  JURISDICTION.*^  —  A.  General  Statement.  —  In  some 
jurisdictions  the  action  is  regarded  so  far  a  proceeding  in  rem*^  that 
unless  the  goods  and  chattels  which  the  writ  commands  the  officer 
to  take,  or  some  part  thereof,  shall,  in  fact,  have  been  taken  by  him, 
the  court  does  not  acquire  jurisdiction.*^  Generally,  however,  the 
jurisdiction  of  the  court  is  not  affected  by  the  absence  of  a  pro- 
visional delivery.*^ 


proper  subject  of  replevin.  HI. — Gear 
V.  Bullerdiek,  34  111.  74.  Ind.— Eowell 
V.  Klein,  44  Ind.  290,  15  Am.  Hep. 
235.  Wash. — Page  v.  Uriok,  31  Wash. 
601,  72  Pac.  454,  96  Am.  St.  Bep. 
924. 

[b]  Ifature  of  Property,'  How  De- 
termined.— The  nature  of  the  property- 
will  not  be  determined  by  the  name 
given  it  in  the  pleadings  but  only 
by  an  investigation  of  the  true  nature 
and  character  thereof  by  the  court. 
Broarley  v.  Cox,  24  N.  J.  L.  287. 

43.  Ark. — Burr  &  Co.  v.  Daugherty, 
21  Ark.  559.  Ky.— Caldwell  v.  Fen- 
wick,  2  Dana  332.  Teun. — ^McCarty  v. 
Blevins,  5  Yerg.  195,  26  Am.  Dec.  262. 

44.  Ashton  v.  Heydenfeldt,  124  Cal. 
14,  56  Pac.  624;  Hillyer  v,  Eggers,  32 
Cal.  App.  764,  164  Pac.  27;  Mead  v. 
Johnson,  54  Conn.  317,  7  Atl.  718. 

[a]  Money  "as  a  rule  ...  is  not 
the  subject  of  such  an  action  unless 
it  be  marked  or  designated  in  some 
manner  so  as  to  make  it  specific  as 
regards  its  capability  of  identifica- 
tion." Hillyer  v,  Eggers,  32  Cal.  App. 
764,  164  Pac.  27.  To  same  effect,  Spear 
V.  Arkansas  Nat.  Bank,  111  Ark.  29, 
163  S.  W.  508,  Ann.  Cas.  1916A,  735, 
"but  it  may  be  supported  for  money 
tied  up  in  a  bag,  and  taken  in  that 
state  from  the  plaintifE"  (Mead  v. 
Johnson,  54  Conn.  317,  7  Atl.  718),  or 
sealed  up  in  a  leather  bag.  Skidmore 
V.  Taylor,  29  Cal.  619.  To  same  effect 
Pilkington  v.  Trigg,  28  Mo.  95. 

[b]  TJnder  the  code  where  replevin 
is  brought  for  money  and  the  plaintiff 
shows  himself  entitled  thereto  as  for 
money  had  and  received,  he  should 
have  a  judgment  even  though  money 
is  not  the  proper  subject  of  replevin, 
since  all  forms  of  action  have  been 
abolished.  Hillver  v.  Eggers,  32  Cal. 
App.  764,  164  Pac.  27.' 


45.  Colo.  —  Stanley  -  Thompson  Liq. 
Co.  V.  People,  168  Pac.  750,  gambling 
devices.  Conn. — See  Oviatt  v.  Pond, 
29  Conn.  479,  holding  constitutional  a 
statute  expressly  providing  that  no 
"action  be  maintained  for  the  recovery 
or  possession  of  spirituous  or  intoxicat- 
ing or  mixed  liquors. ' '  Idaho. — Mullen 
&  Co.  V.  Moseley,  13  Idaho  457,  90  Pac, 
986,  121  Am.  St.  Rep.  277,  13  Ann 
Cas.  450,  12  L.  E.  A.  (N.  S.)  394 
ni.— See  Frost  v.  People,  193  111.  635 
61  N.  E.  1054,  86  Am.  St.  Eep.  352 
where,  on  a  return  of  a  search  war- 
rant the  plaintiff  in  error  filed  an  in 
tervenor's  petition  claiming  to  be  the 
owner  of  the  property  and  asking 
its  return  to  him.  The  property  .con- 
sisted of  gambling  devices  which  could 
be  used  for  no  legitimate  purpose  and 
the  court  held  that  it  was  not  such 
property  as  would  be  protected  by  the 
court.  Ind. — State  v.  Eobbins,  124  Ind. 
308,  24  N.  E.  978,  8  L.  E.  A.  438. 
Vt. — Spalding  v.  Preston,  21  Vt.  9,  50 
Am.  Dee.  68.  Wis. — Miller  v.  Chicago 
&  N.  W.  E.  Co.,  153  Wis.  431,  141 
N.  W.  263,  Ann.  Cas.  1914D,  632,  45 
L.  E.  A.  (N.  S.)  334. 

See  14  Standaed  Proc.  512,  note  62. 

46.  See  generally  the  title  "Juris- 
diction." 

47.  See  supra,  II. 

48.  Ellison  v.  Lewis,  57  Miss.  588; 
Warren  v.  Leiter,  24  E.  I.  36,  52  Atl. 
76.     See  17  Standard  Proc.  683,  685. 

49.  Hudelson  v.  First  Nat.  Bank  of 
Tobias,  56  Neb.  247,  76  N.  W.  570.  See 
also  infra,  VIII,  A,  1.  But  see  Gallup 
V.  Wortman,  11  Colo.  App.  308,  53  Pac. 
247,  holding  that  if  the  court  has  never 
seized  the  property  it  has  no  jurisdic- 
tion over  it  and  can  make  no  judg- 
ment as  to  its  delivery. 

[a]  "The  jurisdiction  of  the  court 
in  replevin  does  not  depend  upon  the 
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B.  CoNCTTBEENT  JURISDICTION.  —  In  accordance  with  the  general 
rule,""  in  cases  of  concurrent  jurisdiction  the  court  which  first  acquires 
it  will  retain  it.^^ 

C.  Inferior  Courts.  —  In  actions  of  replevin  the  jurisdiction  of 
a  justice  of  the  peace  will  be  determined  by  reference  to  local 
statutes,'^  and  the  general  principles  elsewhere  treated.^^  In  most 
jurisdictions  the  filing  of  an  affidavit  substantially  complying  with 
the  requirements  of  the  statute  is  necessary  to  invest  the  justice  with 
jurisdiction  to  entertain  the  action  and  issue  the  writ.^* 

D.  Jurisdictional  Amount.'^  —  The  value  of  the  property  in- 
volved must  not  exceed  the  amount  fixed  by  statute  as  the  limit  of 
the  justice's  jurisdiction,^^  but  it  is  the  value  alleged,^'  or  stated  in 
the  affidavit,^*  or,  in  some  jurisdictions,  as  appraised,^^  rather  than 
the  value  as  it, may  ultimately  appear,  which  controls, ^^  though  in 
some  jurisdictions  as  soon  as  the  court  judicially  determines  that 


validity  of  the  special  proceeding  by 
which  the  plaintiff  obtains  possession 
of  the  property  by  a  writ  issued  at, 
or  after,  the  commencement  of  the 
action.  The  cause  may  be  instituted 
and  pending  without  an  order  of  de- 
livery being  issued;  and  it  may  pro- 
ceed to  trial  and  judgment  without 
the  property  being  delivered."  Hudel- 
Bon  V.  First  Nat,  Bank,  56  Neb.  247, 
76  N.  W.  570. 

[b]  In  Minnesota  "the  analogy 
which  existed  under  the  statute  of 
1849  between  the  action  and  an  action 
in  rem  does  not  now  exist,  and  the 
decision  referred  to  (St.  Martin  v. 
Desnoyer,  1  Minn.  41),  is  inapplicable. 
The  jurisdiction  now  depends,  not  on 
caption  of  the  goods,  but  on  service 
of  process  upon  the  defendant."  Mc- 
Kee  V.  Metraw,  31  Minn.  429,  18  N.  W. 
148.  See  also  Benjamin  v.  Smith,  43 
Minn.  146,  44  N.  W.  1083. 

50.  17  Standard  Peoc.  799. 

51.  Hillis  V.  Asay,  105  111.  App. 
667. 

52.  See  the  statutes  and  Allen  v. 
Frederick,  26  Ind.  App.  430,  59  N.  E. 
330. 

[a]  In  Missouri  a  justice  of  the 
peace  has  been  held  to  have  no  juris- 
diction of  a  replevin  suit  where  neither 
parties  are  residents  of  his  county. 
Dennis  v.  Bailey,  104  Mo.  App.  638, 
78  S.  W.  669. 

53.  See  the  titles  "Jurisdiction;" 
"Justices  of  the  Peace." 

54.  m.— Evans  v.  Bouton,  85  HI. 
579;  Center  v.  Gibney,  71  111.  557. 
Mich. — Bloomingdale  v.  Chittenden,  75 
Mich.  305,  42  N.  W.  836.     Neb.— Bolin 
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V.  Fines,  51  Neb.  650,  71  N.  W.  293; 
Commercial  State  Bank  v.  Ketcham,  46 
Neb.  568,  65  N.  W.  201.  Ore.— Carlon 
V.  Dixon,  12  Ore.  144,  6  Pac.  500. 
Wis.— State  v.  Welch,  37  Wis.  196. 
Wyo. — Clendenning  v.  Guise,  8  Wyo. 
91,  55  Pac.  447. 

Necessity  of  afildavit  generally,  VIII, 
A,  4,  a.     ■  ' 

55.  Jurisdiction  as  dependent  upon 
amount  m  controversy,  see  generally 
17  Standard  Proc.  831,  et  seq. 

56.  Miller  v.  Graf,  14  Colo.  App. 
167,  59  Pac.  416;  Scott  v.  Russell,  39 
Mo.  407. 

It  Is  the  value  of  the  property  which 
determines  the  amount  in  controversy. 
See  17  Standard  Proc.  889. 

57.  Cal.— Pratt  v.  Welcome,  6  Cal. 
App.  475,  92  Pac.  500,  "any  other  rule 
would  be  fraught  with  uncertainties 
and  mischiefs  beyond  the  power  of 
anticipation."  Mich. — Dalton  v.  Stiles, 
74  Mich.  726,  42  N.  W.  169;  Chilson 
V.  Jennison,  60  Mich.  235,  26  N.  W. 
859.  N.  Y. — Jaynes  v.  Jaynes,  8  Civ. 
Proc.  99.  Wis.— Darling  v.  Conklin,  42 
Wis.  478. 

See  17  Standard  Proc.  883. 

[al  A  statement  of  the  aggregate 
value  is  sufficient  for  this  purpose. 
Miller  v.  Graf,  14  Colo.  App.  167,  59 
Pac.  416. 

58.  Darling  v.  Conklin,  42  Wis.  478. 
See  17  Standard  Proc.  883. 

Statement  of  value  in  affidavit, 
necessity  and  sufficiency  of,  see  infra, 
VITI,  A,  4,  b,  (vy. 

59.  See  17  Standard  Proc.  884. 

60.  See  17  Standard  Proc.  892,  et 
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the  value  of  the  property  is  greater  than  the  jurisdictional  limit  of 
the  court,  jurisdiction  is  lost.^^ 

E.  Territorial  Extent.  —  The  territorial  extent  of  jurisdiction  is 
governed  by  the  statutes  and  general  principles  elsewhere  discussed. ^^ 
'  V.  VENUE.  —  A.  Generally.^^  —  At  common  law  the  action  of 
replevin  was  a  local  action,**  and  the  venue  was  required  to  be  laid 
in  the  county  in  which  the  chattel  was  taken  by  the  defendant.*'  It 
is  likewise  made  local  by  most  of  the  statutes.**  Many  of  them  re- 
quire the  action  to  be  filed  in  the  county  where  the  property  then 
is;*'  in  some  states,  the  proper  venue  is  in  the  county  where  the 
cause  of  action  arose,*®  in  others,  the  county  where  the  defendant 
resides  or  where  some  portion  of  the  property  is  situated,*'  while 


61.  Scott  V.  Eussell,  39  Mo.  407; 
Darling  v.  Conklin,  42  Wis.  478.  See 
17  Standard  Peoc.  884,  893. 

[a]  Effect  on  Past  Judicial  Acts. 
Judicial  determination  that  the  value 
exceeds  the  jurisdictional  limit  "ousted 
the  jurisdiction  only  thenceforth;  it 
did  not  operate  to  defeat  the  juris- 
diction theretofore  conferred  by  the 
affidavit,  to  issue  the  writ  and  to  en- 
tertain the  action.  .  .  .  Until  such 
determination,  the  value  stated  in  the 
afSdavit  was  conclusive  of  the  juris- 
diction." Darling  v.  Conklin,  42  Wis. 
478. 

[b]  After  appeal,  see  Darling  v. 
Contlin,  42  Wis.  478,  and  17  Standard 
Peoc.  893,  note  98  [c]  and  [d]. 

62.  See  17  Standard  Peoc.  761,  989. 

[a]  The  justice's  jurisdiction  is  co- 
extensive with  the  county.  Miller  v. 
Graf,  14  Colo.  App.  167,  59  Pac  416. 

63.  See  generally  the  titles  "Change 
of  Venue;"  "Venue;"  and  17  Stand- 
ard Peoc.  989,  992. 

64.  XT.  S. — ^Healey  v.  Humphrey,  81 
Fed.  1390,  27  C.  C.  A.  39.  Me.— Pease 
V.  Simpson,  12  Me.  261.  N.  H. — Sleeper 
V.  Osgood,  50  N.  H.  331.  N.  T.— Atkin- 
son V.  Holcomb,  4  Cow.  45.  Ore. — Byers 
V.  Ferguson,  41  Ore.  77,  65  Pae.  1067, 
68  Pae.  5;  Moorhouse  v.  Donaca,  14 
Ore.  430,  13  Pae.  112.  Utah.— Nebeker 
V.  Harvey,  21  Utah  363,  60  Pae.  1029. 
Eng. — Ward  v.  Lakin,  Moore  K.  B.  678, 
72  Eng.  Reprint  834. 

65.  TJ.  S. — Healey  v.  Humphrey,  81 
Fed.  990,  27  C.  C.  A.  39.  N.  H.— Sleep- 
er V.  Osgood,  50  N.  H.  331.  Ore.— Byers 
V.  Ferguson,  41  Ore.  77,  65  Pae.  1067, 
68  Pae.  5. 

66.  See  the  statutes  and  V.  S. 
Healey  v.  HumBhrey,  81  Fed.  990,  27 
0.  C.  A.  39.  Me. — Pease  v.  Simpson, 
12  Me.  261,  "where  the  original  tak- 


ing was,  or  where  the  chattel  may 
be  detained."  N.  H. — Sleeper  v.  Os- 
good, 50  N.  H.  331.  Ore.— Byers  v. 
Ferguson,  41  Ore.  77,  65  Pae.  1067,  68 
Pae.  5. 

67.  U.  S. — Healey  v.  Humphrey,  81 
Fed.  990,  27  C.  C.  A.  39.  la.— Gold- 
smith V.  Willson,  67  Iowa  662,  25  N. 
W.  870;  Laughlin  v.  Main,  63  Iowa 
580,  19  N.  W.  673.  K.  C— Brown  v. 
Cogdell,  136  N.  G.  32,  48  S.  E.  515. 
Ore. — Byers  v.  Ferguson,  41  Ore.  77,  65 
Pae.  1067,  68  Pae.  5;  Moorhouse  v. 
Donaca,  14  Ore,  430,  13  Pae.  112. 

[a]  Provisional  delivery,  or  the  ab- 
sence of  It,  does  not  effect  such  a  rule. 
Laughlin  v.  Main,  63  Iowa  580,  19  N. 
W.  673;  Brown  v.  Cogdell,  136  N.  C. 
32,  48  S.  E.  515. 

68.  Nebeker  v.  Harvey,  21  Utah  363, 
60  Pae.  1029;  Woodward  v.  Edmunds, 
20  Utah  118,  57  Pae.  848. 

[a]  If  the  original  taking  was 
■wrongful,  the  case  must  be  tried  where 
the  property  was  taken.  Hall  v.  Gil- 
more,  40  Me.  578;  Pease  v.  Simpson, 
12  Me.  261;  Woodward  v.  Edmunds,  20 
Utah  118,  57  Pae.  848. 

[b]  But  If  possession  though  right- 
fully obtained  Is  wrongfully  withheld 
the  proper  venue  is  the  county  where 
the  goods  were  found  and  demand 
made.  Hall  v.  Gilmore,  40  Me.  578; 
Pease  v.  Simpson,  12  Me.  261;  Nebeker 
V.  Harvey,  21  Utah  363,  60  Pae.  1029; 
Woodward  v.  Edmunds,  20  Utah  118, 
57  Pae.  848. 

69.  Parker  v.  Norris,  56  Iowa  295, 
9  N.  W.  22S;  Fry  v.  Shafor,  164  Ind. 
699,  74  N.  E.  503,  where  the  statutes 
make  express  provision  for  the  bring- 
ing of  numerous  actions  and  then  pro- 
vide that  "In  at!  other  cases,  the 
action  'Shall  be  commenced  in  the 
county  where  the  defendants,   or  one 
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in  still  other  jurisdictions  the  action  is  transitory.'"* 

B.  In  Inferior  Courts.  —  In  accordance  with  the  general  rules 
elsewhere  stated/^  in  the  justice's  court  the  action  of  replevin  must, 
under  most  statutes,  be  commenced  in  the  township  wherein  the  de- 
fendant resides,  or  where  the  property  was  taken  or  detained,'^  or  ia 
found.''' 

C.  Change  op  Venue.  —  In  accordance  with  the  general  rules  else- 
where treated'*  when  replevin  is  brought  in  the  wrong  county  a 
change  of  venue  should  be  granted, '*  unless  the  right  to  such  a 
change  has  been  waived.'^ 

VI.  PARTIES.  —  A.  Plaintiff.  —  Stated  generally,  the  rule  is 
that  replevin  can  only  be  maintained  by  a  person  entitled  to  the  ex- 
clusive'' and  immediate  possession  of  the  property  claimed  at  the 
time  of  the  commencement  of  the  action.'*  In  an  otherwise  proper 
case,  replevin  may  be  maintained  by  a  corporation,'^  a  trustee,*"  a 


of  thenij  has  his  usual  place  of  resi- 
dence. ' ' 

70.  Healey  v.  Humphreys,  81  Fed. 
990,  27  C.  C.  A.  39  (construing  Nevada 
statutes);  Whisler  v.  Eoberts,  19  111. 
274. 

71.  See  17  Standard  Peoc.  992, 
996. 

72.  Copple  V.  Lee,  78  Ind.  230; 
Buet  V.  Young,  1  Ind.  App.  558,  27 
N.  E.  1106. 

73.  See  17  Standard  Peoc.  996, 
note  71. 

[a]  Unless  there  is  no  justice  com- 
petent to  act  in  such  township.  Buck 
V.  Young,  1  Ind.  App.  558,  27  N.  E. 
1106. 

74.  See  the  title  "Change  of 
Vemue,"  and  17  Standard  Pboc.  998. 

75.  Parker  v.  Norris,  56  Iowa  295, 
9  N.  W.  225;  Brown  v.  Cogdell,  136 
N.  C.  32,  48  S.  E.  515.  See  also  m. 
Graves  v.  Shoefelt,  60  111.  462.  Ia. 
Goldsmith  v.  Willson,  67  Iowa  662,  25 
N.  W.  870.  N.  Y.— Atkinson  v.  Hoi- 
comb,  4  Cow.  45. 

76.  See  5  Standaed  Peoc.  7;  17 
Standard  Proc.  996. 

77.  Kelley  v.  Vandiver,  75  Mo.  App. 
435. 

[a]  The  "real  party  in  interest"  is 
the  person  entitled  to  the  use  ajid 
possession  of  the  chattel,  thus  the 
owner  is  not  the  real  party  in  inter- 
est where  another,  as  a  bailee,  is  en- 
titled to  possession.  Essex  v.  Fife 
(Okla.),  168  Pae.  814. 

[b]  Replevin  for  a  Wife's  I^operty. 
(1)  At  common  law  replevin  to  recover 
a  wife's  personal  property  may  be 
brought  in  the  names  of  such  wife  and 
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her  husband  jointly.  Herzberg  v. 
Sachse,  60  Md.  426,  (2)  The  wife's 
right  to  sue  by  next  friend,  as  pro- 
vided by  statutes  in  some  states,  is  a 
right  which  she  possesses  in  addition 
to  her  common  law  right  to  sue  jointly 
with  her  husband.  Herzberg  v.  Sachse, 
60  Md.  426. 

78.  Eldridge  v.  Sherman,  70  Mich. 
266,  38  N.  W.  255. 

[a]  "The  term  'owner,'  as  used  in 
the  replevin  statutes  .  .  .  does  not 
mean  absolute  and  unqualified  title, 
but  means  a  right  to  possession.  Any 
interest  coupled  with  a  right  of  im- 
mediate possession  constitutes  owner- 
ship under  these  statutes."  Kimball 
V.  Eedfield,  33   Ore.  292,  54  Pac.   216. 

Necessity  of  allegation  in  complaint 
of  right  to  possession  at  time  of  com- 
mencement of  suit,  see  infra,  XI, 
B,  2. 

79.  Colo.— Stovell  v.  Albert  Gold 
Min.  Co.,  38  Colo.  80,  87  Pac.  1071. 
Ind. — McAfee  v.  Montgomery,  21  Ind. 
App.  196,  51  N.  E.  957.  Md.— Puffer 
&  Sons  Mfg.  Co.  V.  May,  78  Md.  74, 
26  Atl.  1020.  Mich.— Powell  v.  Eckler, 
96  Mich.  538,  56  N.  W.  1.  N.  Y. 
Beach  v.  Fulton  Bank,  7  Cow.  485;  La 
Payette  Ins.  Co,  v.  Eogers,  30  Barb. 
491. 

See  5  Standard  Peoc.  562,  572. 

80.  Ala. — ^Baker  v.  Washington,  5 
Stew.  &  P.  142.  Md.— Puffer  &  Sons 
Mfg.  Co.  V.  May,  78  Md.  74,  26  Atl. 
102O.  Mass. — Odd  Fellows  Hall  Assn. 
V.  McAllister,  153  Mass.  292,  26  N.  E. 
862,  11  L.  E.  A.  172.  Mich.— Eose  v. 
Katon,  77  Mich,  247.  43  N.  W.  972. 
Miss. — Garrett  v.  Carlton,  65  Miss.  188, 
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receiver,*^  a  bailee,*^  a  lessee,^'  a  pledgee,"  an  assignee,*^  a  mort- 
gagee,*" or  by  lien  holders  generally.*'  So  also  a  guardian  may 
replevy  the  property  of  his  ward,**  and  a  father  may  maintain  replevin 
for  the  property  of  a  minor  child  when  such  child  has  no  legal 
guardian.*®  An  executor  or  administrator  may  sue  in  replevin,®"  and 
the  suit  may  be  maintained  in  his  individual  or  representative 
capacity.®^  A  servant  who  has  charge  of  goods  as  such  cannot  main- 
tain replevin,®^  but  a  general  agent  of  the  owner  to  whom  possession 
has  been  given,®'  or  a  servant  who  is  in  fact  a  bailee  of  the  goods,®* 
may  do  so.  But  the  beneficiary  of  a  trust  cannot  ;®^  nor,  as  against 
the  other  party  jointly  interested,  can  a  joint  owner,®"  tenant®'  in 


3  So.  376.  Ore. — Hexter  •»,  Schneider, 
14  Ore.  184,  12  Pac.  668.  S.  D.— Church 
V.  Foley,  10  S.  D.  74,  71  N.  W.  759. 

[a]  The  head  of  a  family  who  has 
taken  a  homestead  and  procured  an 
exemption  of  personalty  may,  in  his 
own  name,  maintain  replevin  for  a  part 
of  the  proceeds  of  the  homestead  prop- 
erty. McDuffie  V.  Irvine,  91  Ga.  748, 
17  S.  E.  1028. 

81.  Cagill  V.  Woolridge,  8  Baxt. 
(Tenn.)  580,  35  Am.  Eep.  716. 

82.  Fallen  v.  Bogy,  78  Mo.  App. 
88;  Essex  v.  Fife  (Okla.),  168  Pac. 
814. 

83.  Gareie  v.  Gunn,  119  Cal.  315,  51 
Pac.  684;  March  v.  McKoy,  56  Cal. 
85. 

Crop  under  lease  on  shares,  see  18 
Standard  Peoc.  458,  459,  note  58,  460, 
note  64. 

84.  Cal. — ^Bank  of  Woodland  v.  Dun- 
can, 117  Cal.  412,  49  Pac.  414.  111. 
Equitable  Trust  Co.  v.  Burley,  110  111. 
App.  538.  Ind. — Moorman  v.  Quick,  20 
Ind.  67. 

85.  Lazard  v.  Wheeler,  22  Cal.  139; 
Wall  V,  Be  Mitkiewicz,  9  App.  Cas. 
(D.  C.)  109. 

86.  Oal. — ^Flinn  v.  Ferry,  127  Cal. 
648,  60  Pac.  434.  Me. — Cate  v.  Mer- 
rill, 116  Me.  432,  102  Atl.  235.  Neb. 
Fuller  V.  Brownell,  48  Neb.  145,  67 
N.  W.  6.  Tenn. — Cartwright  v.  Smith, 
104  Tenn.  689,  58  S.  W.  331. 

See  5  Standard  Peoc.  61. 

87.  Lienholder,  replevin  against 
owner,  18  Standard  Proc.  1011;  against 
strangers,  see  18  Standard  Proc.  1013. 

Livery  stable  keeper,  replevin  by, 
as  lien  holder,  see  18  Standard  Peoc. 
1096. 

88.  Newman  «.  Bennett,  23  HI.  427; 
Deacon  f .  Powers,  57  Ind.  489. 

89.  Newman  v.  Bennett,  23  HI.  427. 

90.  Ala.— Allen  v.  White,    16    Ala. 


181.  Fla. — Branch  v.  Branch,  6  Fla. 
314.  Ind. — Sloan  v.  Lowder,  23  Ind. 
App.  118,  54  N.  B.  135. 

91.  Branch  v.  Branch,  6  Fla.  314. 

92.  Bartels  v.  Arms,  3  Colo.  72;  Lud- 
den  V.  Leavitt,  9  Mass.  104,  6  Am. 
Dec.  45. 

[a]  The  reason  is  that  the  posses- 
sion of  the  servant  is  not  in  his  own 
right  but  that  of  the  master;  the 
servant  has  no  property  in  the  goods. 
Bartels  v.  Arms,  3  Colo.  72. 

93.  Bartels  v.  Arms,  3  Colo.  72; 
Eldridge  v.  Sherman,  70  Mich.  266,  38 
N.  W.  255. 

[a]  An  auctioneer  to  whom  goods 
have  been  sent  for  sale,  may  maintain 
replevin  therefor.  Bartels  v.  Arms,  3 
Colo.  72;  Tyler  v.  Freeman,  3  Cush. 
(Mass.)   261. 

94.  Harris  v.  Smith,  3  Serg.  &  E. 
(Pa.)   20. 

95.  Garrett  v.  Carlton,  65  Miss.  188, 
3  So.  376. 

96.  Ark.— Carle  v.  Wall,  16  S.  W. 
293.  Oal.— Balch  v.  Jones,  61  Cal.  234. 
Conn. — Prentice  v.  Ladd,  12  Conn.  331. 
Del.— Ellis  V.  Culver,  1  Har.  76.  lU. 
Kelly  V.  ECakes,  190  111.  App.  210. 
Me. — Hardy  v.  Sprowle,  32  Me.  322. 
Mich. — Ellis  V,  Simpktas,  81  Mich.  1, 
45  N.  W,  646. 

See  14  Standard  Proc.  742. 

97.  Ind. — Deacon  v.  Powers,  57  Ind. 
489.  Mass. — Rich  v.  Ryder,  105  Mass. 
306.  Mo. — Kelley  v.  Vandiver,  75  Mo. 
App.  435. 

[a]  The  reason  is  that  "tenants  in 
common  have  each  and  equally  the 
right  of  possession."  Rich  v,  Ryder, 
105  Mass.  306. 

Joint  tenants  and  tenants  in  common, 
actions  by  and  against  generally,  see 
14  Standard  Proc.  734;  replevin  inter 
■se,  14  Standard  Peoc.  740;  against 
third  persons,  14  Standard  Peoc.  742. 
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common,  or  a  partner,^*  maintain  replevin  for  the  joint  or  partner- 
ship property,  except  where  he  is  entitled  to  exclusive  possession.*' 
B.  Defendant.  —  Replevin  may,  as  a  general  rule,  be  brought 
against  anyone  who  has  possession  of  the  goods  unlawfully  de- 
tained,^ even  though  he  be  the  owner^  or  hold  them  merely  as  agent 
for  another.^  Conversely,  the  general  rule  is  that  replevin  will  not 
lie  against  one  who  is  not  in  possession  of  the  property  claimed,*  but 


Crops. — ^Replevin  for  when  renting  on 
shares,  see  18  Standard  Proc.  458,  et 
seq. 

98.  Ferguson  V.  Day,  6  Ind.  App. 
138,  33  N.  E.  213;  Jenkins  v.  Mitchell, 
40  Neb.  664,  59  N.  W.  90. 

99.  See  infra,  this  note. 

[a]  Tenant  in  Common. — Colo. 
Morgan  v.  Hedges,  4  Colo.  526,  5  Colo. 
50.  Ind. — Deacon  v.  Powers,  57  Ind. 
489.  Wis. — Newton  v.  Gardner,  24  Wia. 
232. 

[a]  Partner. — Harkey  v,  Tillman,  40 
Ark.  551;  Anderson  v.  Stewart,  108 
Md.  340,  ro  Atl.  228. 

1.  HI.— Christy  v.  Ashlock,  93  111. 
App.  651.  Miss. — Griffin  v.  Lancaster, 
59  Miss.  340.  N.  Y. — Read  v.  Brayton, 
143  N.  Y.  342,  38  N.  E.  261. 

Executors  ajnd  administratois,  re- 
plevin against,  aee  8  Standard  Pboc. 
753,  note  8. 

Freight  carriers,  replevin  against,  see 
10  Standard  Proc.  224. 

Landlord,  replevin  against  by  ten- 
ant, for  goods  distrained,  18  Standard 
Proc.  533,  534;  for  crops  raised  "on 
shares"  or  "cropper's"  contract,  18 
Standard  Proc.  459,  460. 

2.  Lienholder,  when  entitled  to  pos- 
session, may  maintain  replevin 
against  owner,  see  18  Standard  Proc. 
1011. 

3.  ni.— Christy  v.  Ashlock,  93  111. 
App.  651.  ind. — Berghoff  v.  McDonald, 
87  Ind.  549.  Neb.— Engel  v.  Dado,  66 
Neb.  400,  92  N.  "W.  629.  N.  Y.— Read 
V.  Brayton,  143  N.  T.  342,  38  N.  E. 
261. 

4.  Ark. — Hodges  v.  Nail,  66  Ark. 
135,  49  S.  W.  352.  CaJ.— Richards  v. 
Morey,  133  Cal.  437,  65  Pac.  886;  Home 
Payment  Jewelry  Co.  v.  Smith,  24  Cal. 
App.  486,  141  Pac.  933.  III.— Gilbert 
1!.  Buffalo  Bill's  N.  W.  Co.,  70  111.  App. 
326.  Ind.— Van  Gorder  v.  Smith,  99 
Ind.  404;  West  v.  Graff,  23  Ind.  App. 
410,  55  N.  E.  506;  Peninsular  Stove 
Co.  V.  Ellis,  20  Tnd.  App.  491,  51  N. 
E.  105.     Kan. — Ream  v.  MeElhone,  50 
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Kan.  409,  31  Pac.  1075.  Ky. — Burton 
V.  Brashear,  3  A.  K.  Marsh.  276.  Me. 
Douglass  V.  Gardner,  63  Me.  462;  Howe 
V.  Shaw,  56  Me.  291.  Md. — Herzberg 
V.  Sachse,  60  Md.  426.  Mass. — Calnan 
V.  Stern,  153  Mass.  413,  26  N.  E.-  994; 
Hall  V.  White,  106  Mass.  599.  Mich. 
Colby  V.  Portman,  115  Mich:  95,  72  N. 
W.  1098;  Reid,  Murdoch  &  Co.  v.  Fer- 
ris, 112  Mich.  693,  71  N.  W.  484,  67 
Am.  St.  Rep.  437;  House  v.  Turner,  106 
Mich.  240,  64  N.  W.  20;  Aber  v.  Brat- 
ton,  60  Mich.  357,  27  N.  W.  564.  Minn. 
Tozier  v.  Merriam,  12  Minn.  87.  Miss. 
MeCormick  v.  McCormick,  40  Miss.  760. 
Mo. — Kansas  Moline  Plow  Co.  v.  Way- 
land,  81  Mo.  App.  305.  Mont. — Galliek 
V.  Bordeauxj  31  Mont.  328,  78  Pac.  583. 
Neb.— Engel  v.  Dado,  66  Neb.  400,  92 
N.  W.  629;  Heidiman-B.  S.  Co.  V. 
Schott,  59  Neb.  20,  80  N.  W.  47.  Nev. 
Gardner  v.  Brown,  22  Nev.  156,  37 
Pae.  240.  N.  H.— Lothrop  v.  Locke,  59 
N.  H.  532.  K.  Y. — Read  v.  Brayton, 
143  N.  Y.  342,  38  N.  E.  261;  Murray 
V.  Lese,  86  N.  Y.  Supp.  581.  N.  C. 
Moore  v.  Brady,  125  N.  C.  35,  34  S.  E. 
72;  Myers  v.  Credle,  63  N.  C.  504. 
Okla.— Irwin  v.  Walling,  4  Okla.  128, 
44  Pac.  219;  Burchett  v.  Purdy,  2  Okla. 
391,  37  Pae.  1053.  Ore.— Jenkins  v. 
Ontario,  44  Ore.  72,  74  Pac.  466,  102 
Am.  St.  Rep.  625.  S.  D. — Kierbow  v. 
Young,  20  S.  D.  414,  107  N.  W.  371, 
8  L.  R.  A.  (N.  S.)  216.  Wash.— Dow 
V.  Dempsey,  21  Wash.  86,  57  Pao.  355. 
W.  Va. — ^Burns  v.  Morrison,  36  W.  Va. 
423,  15  S.  B.  62.  Wis.— Timp  v.  Dock- 
ham,  32  Wis.  146;  Grace  v.  Mitchell, 
31  Wis.  533,  11  Am.  Rep.  613. 

[a]  When  proiwrty  is  taken  by  an 
ofScer  under  a  writ  of  attachment,  the 
property  is  in  the  legal  custody  of  the 
sheriff  and  he  is  the  proper  person  ta 
be  made  defendant  in  a  replevin  suit 
involving  the  property.  The  plaintiffif 
in  attachment  are  not  necessary  or 
proper  parties  to  such  suit,  although  in 
some  jurisdictions  they  may  be  made 
codefendants  with  the  sheriff.  Blatch- 
ford  V.  Boyden,"  122  111.  657,  13  N.  B. 
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one  who  wrongfully  detains  and  refuses  to  yield  the  property  claimed 
may  he  sued  in  replevin  although  he  has  passed  the  property  to  an- 
other before  trial.^ 

Constructive  possession  is  enough,  however,  and  one  who  is  con- 
structively though  not  actually  in  possession  may  be  sued.°  An 
executor  or  administrator  cannot  be  sued  in  his  representative  capacity 
in  replevin)  though  he  holds  the  chattel  as  part  of  the  estate,^  but 
the  action  must  be  against  him  as  an  individual.^ 

C.  Joinder  op  Parties.  —  1.  Plaintiffs.  —  Joint  owners,'  tenants 
in  common,^"  and  all  members  of  a  firm  or  partnership,^^  must,  as 
a  general  rule,^^  be  joined  in  an  action  to  recover  possession  of  the 
joint  property.  Persons  whose  interests  are  separate  and  distinct, 
however,  may  not  join  in  such  an  action.^'  Thus,  a  mortgagor 
and  mortgagee,^*  or  the  owners  of  separate  mortgages  on  the  same 
property,^^  may  not  join  in  an  action  of  replevin. 

2.  .  Defendants.  —  Third  persons  who  claim  an  interest  in  the 
property  but  have  no  possession  are  neither  neeessary^^  nor  proper 
parties  defendant.^'    Where  a  person  in  possession  has  delivered  the 


801.  See  the  title  "Sheriffs,  Constables 
aud  Marshals." 

[b]  Suretiesi  upon  a  constable's  of- 
ficial bond  are  nT)t  proper  parties  de- 
fendant in  an  action  of  replevin 
against  their  principal.  Gallick  v.  Bor- 
deaux, 31  Mont.  328,  78  Pac.  583. 

Joinder  of  persons  participating  in 
detention,  see  infra,  VI,  C,  2. 

5.  Harkey  v.  Tillman,  40  Ark.  551; 
Nichols  V.  Michael,  23  N.  Y.  264,  80 
Am.  Deo.  259. 

6.  Hadley  v.  Hadley,  82  Ind.  75; 
West  V.  GraflE,  23  Ind.  App.  410,  55 
N.  E.  506;  Burchett  v.  Purdy,  2  Okla. 
391,  37  Pac.  1053. 

Compare  infra,  VI,  0,  2. 

7.  Eose  V.  Cash,  58  Ind.  278;  Sweat 
V.  Wolfe,  106  S.  C.  512,  91  S.  E.  799; 
Elmore  v.  Elmore,  58  S.  C.  289,  36 
8.  E.  656,  51  L.  K.  A.  261. 

8.  Sweat  v.  WoTfe,  106  S.  C.  512, 
91  S.  E.  799. 

The  reason  is  that  the  wrongful  de- 
tention cannot  be  by  the  estate,  it,  must 
be  by  the  individual.  8  Standard  Peoc. 
754,'  note   12. 

9.  Ark. — Cox  v.  Morrow,  14  Ark. 
603.  ni. — Bakin  v.  Eakin,  63  111.  160. 
Ind. — ^Bain  V,  Trixler,  24  Ind.  App. 
246,  56  N.  E.  690.  Kan.— Seip  v.  Tilgh- 
man,  23  Kan.  289.  Me.— MeArthur  v. 
Lane,  15  Me.  245.  Mo.— Kelley  v.  Van- 
diver,  75  Mo.  App.  435;  Upham  v. 
Allen,  73  Mo.  App.  224.  Neb.— Hon- 
aker  v.  Vesey,  57  Neb.  413,  77  N.  W. 
1100;  Pickering  v.  Pickering,  11  N.  H. 


141.  N.  J.— Chambers  v.  Hunt,  18  N. 
J.  L.  339.  Pa. — Eeinheimer  v.  Heming- 
way, 35  Pa.  432. 

See  14  Standard  Proo.  742. 

10.  Deyerle  v.  Hunt,  50  Mo.  App. 
541;  Chambers  v.  Hunt,  18  N.  J.  L. 
339.  See  the  title  "Tenants  in  Com- 
mon. ' ' 

11.  Deyerle  v.  Hunt,  50  Mo.  App. 
541;  Chambers  v.  Hunt,  18  N.  J.  L. 
339.     See  the  title  "Partnership." 

12.  Actions  against  each  other,  see 
supra,  VI,  A. 

13.  Chambers  v.  Hunt,  18  N.  J.  L. 
339;  Wehlen  v.  Macke,  9  Ohio  Dee. 
(Eeprint)    565. 

14.  Lyons  v.  Geddes,  8  Ohio  Dee. 
(Eeprint)  197,  6  Wkly,  L.  Bui.  247. 

15.  Wehlen  v.  Macke,  9  Ohio  Dee. 
(Eeprint)  565. 

16.  Ind. — Van  Gorder  v.  Smith,  99 
Ind.  404.  Mo. — Kansas  Moline  Plow 
Co.  V.  Wayland,  81  Mo.  App.  305. 
N".  Y. — Goldstein  v.  Shapiro,  85  App. 
Div.  83,  82  N.  Y.  Supp.  1038;  Hoch- 
man  v.  Hauptman,  76  App.  Div.  72,  78 
N.  Y.  Supp.  659. 

[a]  Where  the  defendant  in  posses- 
sion sets  up  title  In  another,  that  other 
person  is  not  a  necessary  party.  Colby 
V.  Portman,  115  Mich.  95,  72  N.  W. 
1098. 

17.  Ind. — Van  Gorder  v.  Smith,  99 
Ind.  404.  Me. — Douglass  v.  Gardner, 
63  Me.  462.  N.  Y.— Bead  v.  Brayton, 
143  N.  Y.  342,  38  N.  E.  ,261;  Hazlett 
V.  Hamilton  Storage,  etc.  Co.,  47  Misc. 
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property  to  another  the  latter  is  the  proper  defendant,^'  unless  the 
former  by  reason  of  his  relation  or  conduct  continues  to  participate 
in  the  detention.^^  A  servant  who  detains  goods  may  be  joined  with 
his  master.^"  Different  persons  who  hold  separate  articles  claimed 
by  the  plaintiff  cannot  be  joined;  they  must  be    sued    separately."^ 

D.  Addition  and  Substitution  of  P.\eties.  —  Ordinarily  when  the 
action  has  been  commenced  and  provisional  delivery  of  the  property 
obtained  the  plaintiff  may  not  by  supplemental  summons  bring  in 
a  new  defendant.^"  Statutes  in  a  number  of  states  provide  for  the 
substitution  of  parties  in  replevin,"^  and  in  the  absence  of  statutes  co- 
heirs or  joint  tenants  may  be  permitted  to  come  in  and  defend  upon 
the  death  of  the  defendant."*  A  stranger  may  not  be  substituted  for 
a  plaintiff  who  has  obtained  possession  of  the  property."^ 

E.  Intervention.  —  In  an  otherwise  proper  case,"°  a  stranger  who 
claims  an  interest  in  the  property  replevied  may  intervene  in  the 
action  to  protect  his  rights,"^  provided  the  interest  claimed  is  of  such 
a  nature  as  would  be  affected  by  the  replevin  suit."* 

VII.  CONDITIONS  PRECEDENT.  — A.  General  Statement. 
The  plaintiff  must  do  or  perform  such  acts  or  obligations,  if  any, 
as  will  entitle  him  to  the  immediate  possession  of  the  personal  prop- 


660,  94  N.  T.  Supp.  580.  Wash. 
Seattle  Nat.  Bank  v.  Meerwaldt,  8 
Wash.  630,  36  Pac.  763. 

[a]  When  an  officer  leaves  goods 
■with  a  keeper,  the  latter  and  not  the 
former  is  the  proper  defendant  in  a 
replevin  suit  to  recover  possession. 
Douglass  V.  Gardner,  63  Me.  462. 

[b]  A  joinder  of  a  person  not  in 
possession  as  a  party  defendant  is  not 
fatal  to  the  action.  Herzberg  v.  Sachse, 
60  Md.  426. 

18.  Kierbow  v.  Young,  20  S.  D.  414, 
107  N.  W.  371,  8  L.  R.  A.  (N.  S.)  216. 

19.  Murdoueh  v.  Tuten,  76  S.  C.  502, 
57  S.  E.  547;  Riley  v.  Noyes,  44  Vt. 
455,  partner. 

20.  Hewitt  V.  Watertown  Steam 
Eng.  Co.,  65  111.  App.  153. 

21.  PoweJl  V.  Bradlee,  9  Gill  &  J. 
(Md.)  220;  Woolner  v.  Levy,  48  Mo. 
App.  469. 

22.  Goldstein  v.  Shapiro,  85  App. 
Div.  83,  82  N.  Y.  Supp.  1038;  Hoch- 
man  v.  Hauptman,  76  App.  Div.  72,  78 
N.  Y.  Supp.  659. 

[a]  The  reason  is  that  such  a  party, 
being  brought  in  at  this  time,  would 
not  have  the  protection  of  the  under- 
taking and  sufBcient  time  may  have 
elapsed  to  preclude  him  from  excepting 
to  the  sureties  thereon.  Goldstein  v. 
Shapiro,  85  App.  Div.  83,  32  N.  Y. 
Supp.  1038. 
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23.  See  generally  the  statutes. 

[a]  In  place  of  sheriff  holding  goods 
under  process,  the  plaintiff  in  such 
process  may  be  substituted  in  some 
states.  France  v.  Omaha  First  Nat. 
Bank,  3  Wyo.  187,  18  Pac.  748. 

Assignee  of  the  plaintiff  may  be 
substituted  for  plaintiff.  Kreibohm  v. 
Yancey,  154  Mo.  67,  55  S.  W.  260. 

24.  Talvande  v.  Cripps,  2  McCord. 
(S.  C.)  164. 

25.  Pierce  v.  Batten,  3  Kan.  App. 
396,  42  Pac.  924;  Meyer  v.  Omaha 
Furniture  Co.,  76  Neb.  405,  107  N.  W. 
767;  Flanders  v.  Lyon,  51  Neb.  102,  70 
N.  W.  524. 

26.  See  the  title  "Intervention." 

27.  Ark.— Hamilton  &  Co.  v.  Duty, 
36  Ark.  474.  Cal.— Hendv  Maeh.  Wks. 
V.  Dillon,  135  Cal.  9,  66  Pac.  960.  la. 
Dupont  &  Co.  V.  Amos,  97  Iowa  484, 
66  N.  W.  774;  Witter  v.  Fisher,  27 
Iowa  9.  Kan.— Tootle  i?..  Berkley,  57 
Kan.  Ill,  45  Pac.  77.  Neb.— We'lborn 
V.  Eskey,  25  Neb.  195,  40  N.  W.  960. 
N.  Y. — Rosenberg  v.  Salomon,  144  N.  Y. 
92,  38  N.  E.  982.  Pa.— Lawall  v. 
Lawall,  150  Pa.  626,  24  Atl.  289. 

[a]  Plaintiff  in  attachment  may  in- 
tervene in  an  action  against  the 
sheriff.  Valle  v.  Cerre's  Admr.,  36  Mo. 
575,  88  Am.  Dee.  161. 

28.  Knowles  Loom  Wks.  v.  Evle  81 
Fed.  940.  •  ^    ' 


REPLEVIN 


897 


erty  involved.^^  Thus,  where  the  party  in  possession  has  a  lien  upon 
the  property,  the  plaintifl:  must  tender  to  such  party  the  amount  of 
the  lien  before  he  may  maintain  replevin.'" 

B.  Demand  and  Refusal.  —  1.  Necessity.  —  (Benerally  a  demand 
for  possession  need  only  be  made  when  it  is  necessary  to  thus 
terminate  the  defendant's  right  of  possession  which  had  theretofore 
been  lawful,  and  to  confer  the  right  of  possession  on  the  plaintiff.'^ 
"Where  defendant  came  into  possession  lawfully  a  demand  is  necessary 
to  the  maintenance  of  the  suit,^^  but  is  not  necessary  where  pos- 


29.  Ark. — Davis  v.  Calvert,  17  Ark. 
85.  Mass. — Lane  v.  Chadwielc,  146 
Mass.  68,  15  N.  E.  121;  Fowler  v.  Par- 
sons, 143  Mass.  401,  9  N.  E.  799.  N.  H. 
BUls  V.  Vose,  27  N.  H.  212. 

[a]  Obligations  which  do  not  effect 
the  right  of  possession,  althougli  due 
from  the  plaintiflE  to  the  defendant, 
need  not  be  performed  as  a  condition 
precedent  to  a  replevin  action.  Mohn 
V.  Stoner,  14  Iowa  115. 

30.  Ark. — Burr  &  Co.  ».  Daugherty, 
21  Ark.  559.  lU.— Ohio  &  M.  Ey.  Co. 
V.  Noe,  77  111.  513;  Edwin  v.  Jacob- 
son,  47  111.  App.  93.  Mass. — Fowler 
V.  Parsons,  143  Mass.  401,  9  N.  E.  799, 
Neb.— Gates  v.  Parrott,  31  Neb.  581, 
48  N.  W.  387.  N.  Y.— "Williams  v. 
Johnson,  11  Barb.  501. 

31.  Colo. — Klug  V.  Munce,  40  Colo. 
276,  90  Pae.  603;  Copeland  v.  Kil- 
patriek,  38  Colo.  208,  88  Pae.  472; 
Lamping  v.  Keenan,  9  Colo.  390,  12 
Pae.  434.  Ind. — HafEner  i;,  Barnard, 
123  Ind.  429,  24  N.  E.  152.  I».— Leek 
V.  Chesley,  98  Iowa  593,  67  N.  W. 
580.  Kan. — Shoemaker  v.  Simpson,  16 
Kan.  43.  Mass. — Edmunds  v.  Hill,  133 
Mass.  445.  Okla. — Burchett  v,  Purdy, 
2  Okla.  391,  37  Pae.  1053. 

32.  Ark. — ^Person  v.  Wright,  35  Ark. 
169.  Cal. — Burke  v.  Maguire,  154  Cal. 
456,  98  Pae.  21;  Bacon  v.  Eobson,  53 
Cal.  399;  Sargent  v.  Sturm,  23  Cal. 
359,  83  Am.  Dee.  118;  McNally  v.  Con- 
nolly, 2  Cal.  Unrep.  621,  9  Pae.  169. 
Colo.— Roach  v.  Binder,  1  Colo.  322. 
Conn. — Trowbridge  v.  Bosworth,  45 
Conn.  166.  Del. — Stapleford  v.  White, 
1  Houst.  238;  Windsor  v.  Boyce,  1 
Houst.  B05.  Fla.— Bell  v.  Niles,  61 
Fla.  114,  55  So.  392.  HI.— Keller  v. 
Eobinson,  1.53  111.  458,  38  N.  B.  1072; 
Ohio  &  M.  Ey.  Co.  v.  Noe,  77  111.  513; 
Si?ite  V.  Gehrke,  189  111.  App.  382; 
Bnsenbaum  v.  King,  114  111.  App.  648. 
Ind.— Thieme  v.  Zumpe,  152  Ind.  359, 
52  N.  E.  449;  Ahlendorf  v.  Barkous, 
20  Ind.  App,  656,  50  N,  E.  887;  Combs 
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V.  Bays,  19  Ind.  App.  263,  49  N>  E. 
358.  la. — Gilchrist  v.  Moore,  7  Iowa 
9.  Kan. — ^Brown  v.  Holmes,  13  Kan. 
482.  Me. — Newman  v.  Jenne,  47  Me. 
520;  Galvin  v.  Bacon,  11  Me.  28,  25 
Am.  Dec.  258.  Mass.— Edmunds  i;.  Hill, 
133  Mass.  445,  where  the  court  say 
that  "Demand  and  refusal  are  never 
necessary,  except  as  furnishing  evi- 
dence of  an  unlawful  taking  or  deten- 
tion." Mich. — Anderson  v.  Pendl,  153 
Mich.  693,  117  N.  W.  326;  Ellis  v. 
Simpkins,  81  Mich.  1,  45  N.  W.  646; 
Adams  v.  Wood,  51  Mich.  411,  16  N. 
W.  788;  Cad  well  v.  Pray,  41  Mich. 
307,  2  N..  W.  52.  Minn.— Jumiska  v. 
Andrews,  87  Minn.  515,  92  N.  W.  470; 
Stratton  v.  Allen,  7  Minn.  502.  W.  J. 
Crown  Co.  v.  Eeilly,  88  N.  J.  L.  590,  96 
Atl.  481.  N.  y._Goodwin  v.  Wertheim- 
er,  99  N.  Y.  149,  1  N.  B.  404;  Hall 
V.  Bassler,  96  App.  Div.  96,  88  N.  Y. 
Supp.  1039;  Boughtou'  v.  Bruce,  20 
Wend.  234.  Ohio.— Shur  v.  Statler,  2 
Ohio  Dec.  (Reprint)  70.  TJtah.— Wood- 
ward V.  Edmunds,  20  Utah  118,  57  Pae. 
848.  Wis.— George  v.  McGovern,  83 
Wis,  555,  53  N.  W.  899,  35  Am.  St. 
Rep.  77;  Wheeler  &  Wilson  Mfg.  Co. 
V.  Teetzlaff,  53  Wis.  211,  10  N.  W.  155; 
Root  V.  Bonnema,  22  Wis.  539;  Oleson 
V.  Merrill,  20  Wis.  462,  91  Am.  Dec. 
428. 

[a]  Development  of  the  Rule. — (1) 
"The  action  originally  was  confined  to 
a  wrongful  distress  or  taking,  and  no 
demand  was  ever  necessary  in  such  a 
case.  ...  It  was  afterwards  ex- 
tended to  a  wrongful  detention  of 
property  as  well,  but  in  such  case  the 
wrongful  detaining  in  some  way,  must 
alwavs  be  made  to  appear  beiore  the 
plaiiitj:^  can  maintain  his  suit.  .  .  . 
When  the  taking  is  lawful,  and  there 
has  been  no  wiongful  conversion  by 
the  defendant.  tboTP  is  nothing  to  put 
him  in  the  wrong  until  the  person  en- 
tUled  has  made  a  demand  for  the 
property    and    the    defendant    has   re- 
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session  was  wrongfully  obtained.^^  Other  circumstances  may  render 
a  demand  unnecessary.  Thus,  a  demand  need  not  be  made  where  the 
defendant  claims  as  owner  of  the  property,^*  or  has  converted  the 
same  to  his  own  use,^^  or  generally,  where  it  is  apparent  that  a  de- 
mand would  be  unavailing.^*     When  the  property  is  in  the  hands 


fused  to  give  it  up."  Adams  v.  Wood, 
51  Mich.  411,  16  N.  W.  788.  (2)  Under 
the  common  law  this  action  for  a 
wrongful  detention,  possession  having 
lieen  lawfully  obtained,  was  called  re- 
plevin in  the  detinet  and  "a  demand 
and  refusal  must  be  alleged  in  the 
complaint,  for  that  action  lies  where 
the  original  taking  was  not  wrongful. 
...  In  such  case  there  is  no  wrong- 
ful detention  and  no  right  of  action 
until  a  demand  is  made  and  met  with 
a  refusal,"  Woodward  v.  Edmunds,  20 
Utah  118,  57  Pac.  848. 

[b]  Under  "instalment"  contracts 
for  sale  of  personalty  which  provide 
that  the  vendor  may,  at  his  option, 
take  the  property  away  if  the  pay- 
ments are  not  made,  a  notice  of  in- 
tention to  exercise  such  option,  or  a 
demand  for  possession  upon  failure  to 
make  required  payments  is  necessary 
to  the  maintenance  of  replevin  for  the 
property.  Wheeler  &  Wilson  Mfg.  Co. 
V.  Teetzlaff,  53  Wis.  211,  10  N.  W. 
155. 

'  33.  Ark. — Person  v.  Wright,  35  Ark. 
169.  Cal.— MoNally  v.  Connolly,  70 
Cal.  3,  11  Pac.  320;  Paige  v.  O'Neal, 
12  Cal.  483;  McNally  v.  Connolly,  2 
Cal.  Unrep.  621,  9  Pac.  169;  Home 
Payment  Jewelry  Co.  v.  Smith,  24  Cal. 
App.  486,  141  Pac.  933.  Colo.— Klug 
V.  Munce,  40  Colo.  276,  90  Pac.  603; 
Smith  V.  Jensen,  13  Colo.  213,  22  Pac. 
434;  Bartels  v.  Arms,  8  Colo.  72.  Conn. 
Lynch  v.  Beeeher,  38  Conn.  490.  Del. 
Stockwell  V.  Eobinson,  9  Houst.  313,  32 
Atl.  528,  1  Hard.  28.  Fla.— Evans  v. 
Kloeppel,  72  Pla.  267,  73  So.  180.  III. 
Greenberg  v.  Stevens,  212  111.  606,  72 
N.  E.  722;  Haller  v.  Hopkins,  195  111. 
App.  380;  Adams  i).  Wallace,  122  111. 
App.  550.  Ind. — Jones  v.  Smith,  123 
Ind.  585,  24  N.  E.  368;  Deeters  v. 
Sellers,  102  Ind.  458,  1  N.  E.  854; 
West  V.  Graff,  23  Ind.  App,  410,  55 
N.  E.  506.  la. — Kennedy  v.  Roberts, 
105  Iowa  521,  75  N.  W.  363.  Kan. 
Salisbury  v.  Barton,  63  Kan.  552,  66 
Pae.  618;  Brown  v.  Holmes,  13  Kan. 
482,  Me. — Ayers  v.  Hewett,  19  Me. 
281;  Galvin  v.  Bacon,  11  Me.  28,  25 
Am.  Dec.  258.    Mass. — Cottrell  v.  Car- 
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ter,  173  Mass.  155,  53  N,  E.  375; 
Bisbee  v.  Padden,  140  Mass.  6,  1  N.  E. 
742.  Mich.— Payn  v.  Gidley,  122  Mich. 
605,  81  N.  W.  558;  Bertwistle  v.  Good- 
rich, 53  Mich.  457,  19  N.  W.  143. 
Minn. — Guthrie  v.  Olson,  44  Minn.  404, 
46  N.  W.  853.  N.  Y.— Milligan  v. 
Brooklyn  Warehouse  &  S.  Co.,  34  Misc. 
55,  68  N.  Y.  Supp.  744.  Ore.— Krebs 
Hop  Co.  V.  Taylor,  52  Ore.  627,  97 
Pac.  44,  98  Pac.  494;  Brown  v.  Lewis, 
50  Ore.  358,  92  Pac.  1058.  S.  C. 
Cromer  v.  Watson,  59  S.  C.  488,  38 
S.  E.  126.  Utah. — Woodward  v.  Ed- 
munds. 20  Utah  118,  57  Pac.  84S.  Wis. 
Perkins  v.  Best,  94  Wis.  168,  68  N.  W. 
762;  Oleson  v.  Merrill,  20  Wis.  462,  91 
Am.  Dec.  428. 

[a]  When  property  specified  in  an 
execution  is  found  by  the  officer  levy- 
ing the  same  in  the  custody  of  the 
person  named  in  the  writ,  the  levy  on 
such  property  gives  the  officer  lawful 
possession,  and  a  demand  would  have 
to  be  made  upon  him  before  replevin 
for  the  goods  thus  obtained  could  be 
maintained.  But  when  the  property  is 
found  in  the  custody  of  a  stranger  to 
the  writ,  the  officer's  possession  is 
wrongful  and  no  demand  is  necessary. 
Stone  V.  O'Brien,  7  Colo.  458,  4  Pac. 
792;  Same  Bell  v.  Niles,  61  Pla,  114, 
55  So.  392. 

34.  Cal.— Latta  v.  Tutton,  122  Cal. 
279,  54  Pac.  844,  68  Am.  St.  Eep.  30. 
Colo. — Denver  Live  Stock  Com.  Co.  v. 
Parks,  41  Colo.  164,  91  Pac,  1110;  Cope- 
land  V.  Kilpatrick,  38  Colo.  208,  88 
Pac.  472.  Fla.— Webster  v.  Brunswick- 
Balke-Callender  Co.,  37  Fla.  433,  20  So. 
536.  la. — Leek  v.  Chesley,  98  Iowa 
593,  67  N.  W.  580.  Kan.— Greenawalt 
15.  Wilson,  52  Kan.  109,  34  Pac.  403. 
Mass. — ^Preelove  v.  Freelove,  128  Mass. 
190.  Neb.— Wilcox  v.  Beitel,  43  Neb. 
457,  61  N.  W.  722.  Wis.— Byrre  v. 
Byrne,  89  Wis.  659,  62  N.  W.  413.  Wyo. 
Bunce  v,  McMahon,  6  Wyo.  24,  42  Pae. 

35.  ni. — Sinamaker  v.  Rose,  62  HI 
App.  118.  Ind.— Deeters  v.  Sellers,  102 
Ind.  458.  1  N.  E.  854.  N.  Y.— Savage 
V.  Perkins,  11  How.  Pr.  17. 

36.  Ark.— Triplett    v.    Rugby    Dis- 
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of  a  person  other  than  the  one  who  originally  took  possession  of  it 
from  the  plaintiff  the  rule  is  that  when  such  original  taking  was 
felonious,  no  matter  in  whose  hands  the  property  may  be  subsequently 
found,  the  owner  is  entitled  to  his  writ,  without  demand.^'  And  the 
same  is  true  when  the  original  taking  was  a  trespass,''  so  long  as 
the  trespass  remains  unsatisfied  and  the  owner  is  not  in  some  way 
estopped  from  asserting  the  wrong.'^  A  different  rule  prevails,  how- 
ever, when  the  taking,  though  wrongful,  arises  out  of  contract  re- 
lations with  the  rightful  owner,  and  is  claimed  to  be  in  pursuance 
thereof.  In  such  cases  a  demand  is  necessary.*"  Thus,  before  an 
action  in  replevin  can  be  maintained  against  a  bona  fide  purchaser 
at  a  foreclosure  sale,*^  or  a  bona  fide  purchaser  whose  vendor  had 
obtained  possession  by  fraud,*^  a  demand  for  possession  must  be 
made.  On  the  other  hand,  one  who  knowingly  purchases  property 
from  one  not  its  owner,  may  be  sued  in  replevin  without  demand.*' 
A  demand  may,  in  any  event,  be  expressly  waived.** 

2.  Effect  of  Delay  or  Failure  To  Make.  — The  only  effect  of  a 
failure  to  make  a  demand  when  necessary  is  to  prevent  the  mainte- 
nance of  the  present  action;  the  plaintiff  may  dismiss,  make  the 
necessary  demand  and  at  once  commence  another  action.*'  A  delay 
in  making  the  required  demand  for  property  occasioned  by  an  ex- 
pectation that  the  matter  would  be  adjusted  does  not  waive  the  rights 
of  the  plaintiff  to  his  action.*" 

3,  Sufficiency.  —  a.  General  Statement.  —  In  the  absence  of 
statutes  to  the  contrary,*'  a  demand  need  not  be  in  any  particular 
form.**    It  may  be  made  orally*®  and,  moreover,  it  need  not  be  in 


tilling  Co.,  66  Ark.  219,  49  S.  W.  975. 
Cal.— Churchill  v.  More,  4  Cal.  App. 
219,  88  Pac.  290.  Colo. — Hennessey  v. 
Barnett,  12  Colo.  App.  254,  55  Pac. 
197.  111. — Ward  v.  Montgomery,  67  111. 
App.  346.  Kan. — Barton  v.  Mulvane, 
59  Kan.  313,  52  Pac.  883.  N.  Y. 
Torres  v.  Eogers,  28  Misc.  176,  58  N. 
T.  Supp.  1104.  N.  C. — Satterthwaite 
V.  Ellis,  129  N.  C.  67,  39  S.  E.  726. 
Wis. — ^Wadleigh  v.  Buckingham,  80  Wis. 
230,  49  N.  W.  745. 

37.  Adams  v.  Wood,  51  Mich.  411, 
16  N.  W.  788. 

[a]  The  reason  is  that  "no  person 
can  acquire  a  rightful  possession 
through  a,  felonious  taking."  Adams 
V.  Wood,  51  Mich.  411,  16  N.   W.  788. 

38.  Adams  v.  Wood,  51  Mich.  411, 
16  N.  W.  788.  See  also  Congdon  v. 
Bailey,  121  Mich.  570,  80  N.  W.  369, 
where,  in  a  case  where  possession  was 
obtained  by  a  constable,  pretending  to 
act  under  "legal  process,  and  delivered 
to  defendant,  a  mortgagee,  the  court 
said, — "it  is  exceedingly  doubtful  if, 
under  the  circumstances  shown  in  this 


case,  any  demand  was  necessary  before 
the  bringing  of  suit." 

39.  Adams  v.  Wood,  51  Mich.  411, 
16  N.   W.  788. 

40.  111. — Adams  v.  Wallace,  122  111. 
App.  550.  Mich. — Adams  v.  Wood,  51 
Mich.  411,  16  N.  W.  788.  Minn. 
Jumiska  v.  Andrews,  87  Minn.  515,  92 
N.   W.  470. 

41.  Jumiska  v.  Andrews,  87  Minn. 
515,  92  N.  W.  470. 

42.  Adams  v.  Wallace,  122  111.  App. 
550.  ^ 

43.  Butters  v.  Haughwout,  42  111. 
18,  89  Am.  Dee.  401;  Kuhns  V.  Gates, 
92  Ind.  66, 

44.  Hamilton  v.  Seeger,  75  111.  App. 
599,  after   suit   commenced. 

45.  Webster  v.  Brunswick  -  Balke  - 
Callender  Co.,  37  Fla.  433,  20  So.  536. 

46.  Farrand  &  Votey  v.  M.  E. 
Church,  17  Utah  469,  18  Utah  39,  54 
Pac.  818. 

47.  Brenot  v.  Robinson,  108  Cal.  143, 
41  Pac.  37. 

48.  Machelli  v.  Torrelli,  190  HI.  App. 
287. 

49.  Old      Kentucky     Distillery     v. 
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express  words,""'  nor  need  it  specify  each  separate  article  claimed  if, 
under  the  circumstances,  it  is  sufficient  to  apprise  the  defendant  of 
the  goods  demanded.'^  All  that  is  required  is  that  it  notify  the 
defendant  that  the  possession  of  certain  personal  property  is  de- 
manded.'^ Likewise,  it  is  not  necessary  that  the  defendant  shall 
have  expressly  refused  to  deliver  possession.'^  A  conversation  which, 
in  substance,  amounts  to  a  demand  and'  refusal  is  sufficient.'*  A 
qualified  or  temporary  refusal  may  or  may  not  be  sufficient  to  sup- 
port the  action."  If  the  defendant  in  good  faith  reasonably  doubts 
the  right  of  the  demandant  to  possession  of  the  property,  his  refusal 
to  yield  possession  until  he  can  consult  counsel  will  not  support 
replevin.'*  But  if  the  delay  is  a  mere  subterfuge  replevin  will  be 
forthwith,"  and  some  authorities  hold  unqualifiedly  that  the  plaintiff 
need  not  give  the  defendant  any  opportunity  to  satisfy  himself  as  to 
the  rightfulness  of  the  demand  before  conmiencing  suit.'* 

b.  By  and  Upon  Whom  Made.  —  An  agent  may  make  a  demand 
for  his  principal,'®  and  a  parent,*"  or  one  standing  in  loco  parentis,'^ 
may  do  so  for  his  child  or  ward.  It  must  generally  be  made  of  one 
having  the  goods  in  his  custody  or  control,*^  but  if  that  person  has 
secreted  himself  so  as  to  prevent  demand  being  made  of  him,*^  or  has 
left  the  jurisdiction,**  or  has  asserted  an  adverse  title  to  the  property 


Stromberg-MuUins  Co.,  ^4  Mont.  285, 
169  Pac.  734. 

50.  Kiefer  v.  Carrier,  53  Wis.  404, 
10  N.  W.  562. 

51.  Newman  v.  Bennett,  23  111.  427. 
[a]    Where'  the  plaintiff's    chattels 

in  defendant's  possession  were  numer- 
ous and  the  defendant  refuses  to  sur- 
render any  part  thereof  the  demand 
need  not  'specify  the  particular  prop- 
erty desired.  Appleton  v.  Barrett,  29 
Wis.  221. 

52.  111. — Newman  v,  Bennett,  23  HI. 
427;  Machelli  v.  Torrelli,  190  111.  App. 
287.  Mont. — Bennett  Bros.  Co.  v.  Tam, 
24  Mont.  457,  62  Pac.  780.  Wis.— Hy- 
land  V.  Bohn  Mfg.  Co.,  91  Wis.  574, 
65  N.  W.  369;  Kiefer  v.  Carrier,  53 
Wis.  404,  10  N.  W.  562. 

53.  Howard  v.  Sherwood,  1  Colo. 
117;  Machelli  v.  Torrelli,  190  111.  App. 
287. 

54.  Machelli  v.  Torrelli,  190  111. 
App.  287. 

55.  Page  v.  Crosby,  24  Pick.  (Mass.) 
211. 

56.  Page  v.  Crosby,  24  Pick.  (Mass,) 
211,  where  "the  demand  was  made  by 
a  committee  whose  right,  at  best,  was 
extremely  doubtful."  The  demand  was 
of  .a  trustee  who  "only  desired  time 
to  take  advice  and  ascertain  his  legal 
rights  and  duties.    This  was  reasonable 
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and  proper,  and  we  think  a  trustee  it. 
his  situation,  was  not  bound  to  decide 
at  his  peril,  but  was  entitled  to  a 
convenient  time  to  inform  himself  what 
he  ought  to  do." 

57.  Page  v.  Crosby,  24  Pick.  (Mass.) 
211. 

58.  Parker  v.  Palmer,  13  E.  I.  359. 

59.  Brown  v.  Poland,  54  Conn.  313, 
7  Atl.  719;  Newman  v.  Bennett,  23  111. 
427. 

[a]  Evidence  of  Authority. — The  de- 
fendant need  not  heed  or  notice  it  if 
he  has  reasonable  doubt  of  the  agent's 
authority  and  has  no  reasonable  evi- 
dence thereof.  Ingalls  v.  Bulkley,  13 
m.  315. 

60.  Newman  v.  Bennett,  23  111.  427. 

61.  Newman  v.  Bennett,  23  111.  427. 

62.  Ala.  —  McArthur  v.  Carrie 'a 
Admr.,  32  Ala.  75,  87,  70  Am.  Dec. 
529.  Ind.— West  v.  Graft,  23  Ind.  App. 
410,  55  N.E.  506.  N.  Y.— Whitney  v. 
Slauson,  30  Barb.  276.  Wis.— Lill's 
Chicago  Brew.  Co.  v.  Eussell,  22  Wis. 
178. 

63.  Wall  V.  De  Mitkiewicz,  9  App. 
Cas.  (D.  C.)  109;  Goodwin  v.  Wertheim- 
er,  99  N.  T.  149,  1  N.  E.  404. 

64.  Wall  V.  De  Mitkiewicz,  9  App. 
Cas.  CD.  C.)  109;  Goodwin  v.  Wertheim- 
er,  99  N.  T.  149,  1   N.  E.  404. 


REPLEVIN 


901 


and  denied  the  plaintiff's  right  of  possession,^'  actual  demand  in  per- 
son is  not  necessary.  A  demand  upon  a  general  agent  who  is  in 
possession  of  a  chattel,  holding  by  authority  of  his  principal,  is  sufft- 
cient,°°  although  it  has  been  held  that  a  demand  upon  an  agent  who 
had  no  authority  other  than  as  a  watchman  or  custodian  is  unavail- 
ing.®' Demand  on  a  husband  for  possession  of  property  held  by 
himself  and  wife  is  sufficient. °^ 

c.  Time  To  Make.  —  A  demand  made  prior  to  the  time  at  which 
plaintiff's  right  of  possession  accrued  is  insufficient.*®  In  some 
jurisdictions,  a  demand  may  be  made  after  the  bringing  of  the  action, 
if  made  prior  to  the  execution  of  the  writ,''"  while  in  others  a  demand 
thus  made  is  unavailing.'^ 

VIII.  PROVISIONAL  DELIVERY  AND  REDELIVERY.  —  A. 
Delivery.  —  1.  Purpose  and  Necessity.  —  At  common,  law,  when  the 
sheriff  executed  the  writ  of  replevin,  if  the  defendant  made 
claim  of  property  in  the  goods  sought  to  be  replevied,  that  ques- 
tion was  required  to  be  first  tried  and  decided  before  the  sheriff 
could  proceed  to  execute  the  writ  by  delivering  the  property  to  the 
plaintiff."  By  statute  in  most  jurisdictions,  however,  the  plaintiff 
may  obtain  immediate  possession  of  the  property  involved  by  execut- 
ing a  bond  for  the  protection  of  the  defendant  in  the  premises.'^ 
The  defendant  may  generally  obtain  a  redelivery  of  the  property  to 
him  by  executing  a  similar  bond  for  the  protection  of  the  plaintiff," 
and  the  suit  then  proceeds  as  it  would  have  done  at  common  law 
before  the  sheriff  delivered  the  property  under    the    writ.'^      The 


65.  Wall  V.  De  Mitkiewicz,  9  App. 
Cas.  (D.  C.)  109. 

66.  lU.— Udell  V.  Sloeum,  56  111. 
216.  Ind. — Deeters  v.  Sellers,  102  Ind. 
458,  1  N.  E.  854.  Mich. — Congdon  v. 
Bailey,  121  Mich.   570,  80  N.  W.   369. 

67.  Kellogg  V.  Olson,  34  Minn.  103, 
24  N.  W.  364;  Goodwin  v.  Wertheimer, 
99  N.  Y.  149,  1  N.  E.  404,  where  it 
is  said,  also,  that  "It  may  be  that 
in  a  case  like  this,  a  principal  by  con- 
cealing himself,  or  going  beyond  the 
jurisdiction,  so  as  to  render  a  personal 
demand  impracticable,  would  be  deemed 
thereby  to  have  conferred  upon  the 
custodian  of  the  property  an  authority 
to  answer  a  demand  made  by  the  true 
owner. ' ' 

68.  Standard  Furniture  Co.  v.  An- 
derson, 38  "Wash.  582,  80  Pac.  813. 

[a]  Where  property  is  replevied 
from  a  husband,  the  property  having 
•been  in  the  joint  possession  of  the 
husband  and  wife,  a  demand  upon  the 
husband  alone  is  sufficient,  though  it 
would  have  been  otherwise  if  the  wife 
had  been  joined  in  the  action.  Mc- 
Gregor 17.  Cole,  100  Mich.  262,  58  N. 
W.  1008. 


69.  Delehunty  v.  Hake,  10  App.  Div. 
230,  41  N.  Y.  Supp.  896,  75  N.  Y.  St. 
1264. 

70.  Colo. — Denver  Live  Stock  Com. 
Co.  V.  Parks,  41  Colo.  164,  91  Pac.  1110. 
Me.— 0 'Neil  v.  Bailey,  68  Me.  429. 
Mass. — Grimes  v.  Briggs,  110  Mass. 
446. 

[a]  The  reason  is  "that  a'  refusal 
to  surrender  the  property  upon  such 
demand  is  convincing  proof  that,  had 
a  demand  been  seasonably  made,  it 
would  have  been  unavailing."  Denver 
Live  Stock  Com.  Co.  v.  Parks,  41  Colo. 
164,  91  Pac.  1110. 

71.  Brown  v.  Holmes,  13  Kan.  482; 
Darling  v.  Tegler,  30  Mich.  54. 

72.  Bishop  &  B.  Co.  v.  KeflEer,  69 
N.  J.  L.  47,  54  Atl.  402. 

73.  See  the  statutes  and  Bishop  & 
B.  Co.  V.  Keffer,  69  N.  J.  L.  47,  54 
Atl.  402;  Lynn  v.  Lynn,  256  Pa.  563, 
100  Atl.  975. 

74.  See  the  statutes  and  infra,  VHI, 
B. 

75.  Varner  v.  Bowling,  54  Kan.  380, 
38  Pac.  481;  Bishop  &  B.  Co.  v.  Keffer, 
69  N.  J.  L.  47,  54  Atl.  402. 
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action  may,  however,  proceed  without  a  provisional  seizure  of  the 
property  involved,'"  except  that  in  those  jurisdictions  where  the 
action  is  considered  as  being  solely  in  rem''  a  provisional  seizure  is 
necessary'^  to  confer  jurisdiction.'^ 

2.  The  Bond.  —  a.  Purpose  and  Necessity.  —  The  purpose  of  the 
replevin  bond  is  to  indemnify  the  officer  executing  the  writ,^"  and 
to  secure  to  the  defendant,  if  he  prevails  in  the  action,  the  return 
of  the  property  and  the  payment  to  him  of  such  damages  and  costs 
as  he  may  be  entitled  to  recover.'^  If  it  is  desired  to  proceed  without 
a  provisional  seizure  of  the  property  involved,*^  a  bond  is  unneces- 
sary;*^ otherwise  a  bond  must  be  executed  and  delivered  in  the 
manner  prescribed  by  law.'* 


76.  Cal. — WoUman  v.  English,  38 
Cal.  583.  Ind.— Hodson  v.  Warner,  60 
Ind.  214.  Kan. — Varner  v.  Bowling,  54 
Kan.  380,  38  Pac.  481;  Batchelor  v. 
Walburn,  28  Kan.  733;  Goodwin  v. 
Sutheimer,  8  Kan.  App.  ,212,  55  Pac. 
486.  Mich. — See  McArthur  v.  Oliver, 
60  Mieh.  605,  27  N.  W.  689,  as  a  per- 
sonal action  for  the  value.  Minn. 
Benjamin  v.  Smith,  43  Minn.  146,  44 
N.  W.  1083.  Mo.— Keim  v.  Vette,  167 
Mo,  389,  67  S.  W.  223.  Neb.— Bacine- 
Sattley  Co.  ■».  Meinen,  79  Neb.  32,  112 
N.  W.  321;  Hudelson  v.  First  Nat. 
Bank  of  Tobias,  56  Neb.  247,  76  N.  W. 
570;  Fergus  v.  Gagnon,  4  Neb.  (Unof.) 
25,  93  N.  W.  146.  N.  J.— Bishop  & 
B.  Co.  V.  Keffer,  69  N.  J.  L.  47,  54 
Atl.  402;  Hunton  v.  Palmer,  67  N.  J. 
L.  94,  50  Atl.  599.  N.  Y.— Young  v. 
Carey,  29  Misc.  278,  61  N.  Y.  Supp. 
508.  N.  0. — Bridgers  v.  Ormond,  148 
N.  C.  375,  62  S.  E.  422.  See  alrfo 
Brown  v.  Cogdell,  136  N.  C.  32,  48  S. 
E.  515,  where  the  court  say  that  cer- 
tain statutory  provisions  as  to  venue 
^PPly  "whether  the  ancillary  remedy 
of  claim  and  delivery  is  resorted  to 
or  not."  S.  D. — Johnson  v.  Hillen- 
brand, 18  S.  D.  446,  101  N.  "W.  33. 
Wis. — Hart  v.  Moulton,  104  "Wis.  349, 
80  N.  w:  599,  76  Am.  St.  Eep.  881. 

See  supra,  IV,  A. 

r_a]  The  reason  is  that  "immediate 
delivery  can  be  secured  only  by  giving 
bond.  This  is  sometimes  impossible, 
especially  where  the  plaintiff  is  poor 
or  a  stranger.  In  such  a  case,  to  turn 
him  over  to  a  mere  action  for  the 
value,  would  often  'give  no  relief.  The 
defendant  may  be  execution  proof. 
The  property  might  mave  great  per- 
sonal value;  it  mi?ht  be  a  familv 
relic. — something  which  the  nlaiTitiflf 
■would    under    no    circumstances    part 
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with.  And  yet,  because  he  is  unable 
to  give  bond,  he  must,  according  to 
defendant's  theory,  sell  it  at  its  mar- 
ket value."  Batchelor  v.  Walburn,  23 
Kan.  733. 

[b]  "The  character  of  the  action  is 
determined  by  the  complaint,  and  not 
'by  the  plaintiff  claiming,  or  failing  to 
claim,  immediate  delivery.  If  he  waive 
his  right  to  an  immediate  delivery,  the 
action  is  not  thereby  changed  to  one 
for  conversion  merely."  Benjamin  v. 
Smith,  43  Minn.  146,  44  N.  W.  1083. 

77.  See  supra,  II. 

78.  Warren  v.  Leiter,  24  R.  I.  36, 
52  Atl.  76. 

79.  See  supra,  TV,  A. 

80.  Colo. — Imel  v.  Van  Deren,  8 
Colo.  90,  5  Pac.  803.  111.— People  v. 
Core,  85  111.  248.  Pa.— dart  v.  Morss, 
142  Pa.  311,  21  Atl.  802. 

81.  Ala. — ^Ward  v.  Hood,  124  Ala. 
570,  27  So.  245,  82  Am.  St.  Eep.  205. 
Colo. — Imel  V.  Van  Deren,  8  Colo.  90, 
5  Pac.  803.  Ind. — Spencer  i).  Dicker- 
son,  15  Ind.  368.  Me. — Greely  v.  Cur- 
rier, 39  Me.  516.  Mass. — ^Parker  v. 
Young,  188  Mass.  600,  75  N.  E.  98; 
Smith  V.  Whiting,  97  Mass.  316.  Mich. 
Bloomingdale  v.  Chittenden,  75  Mich. 
305,  42  N.  W.  836.  E.  I.— Kimball  Co. 
V.  Tasea,  26  E.  I.  565,  59  Atl.  919. 
Wis. — Morris  v.  Baker,  5  Wis.  389. 

82.  Necessity  of  a  provisional  seiz- 
ure, 'see  supra,  VIII,  A,  1. 

83.  Batehelor  v.  Walburn,  23  Kan. 
733. 

84.  Ark. — Southern  Orchard  Plant- 
ing Co.  V.  Gore,  83  Ark.  78,  102  S.  W. 
709;  State  v.  Stephens,  14  Ark.  264; 
Nunn  V.  Goodlett,  10  Ark.  89;  Pirani 
V.  Barden,  5  Ark.  81.  Conn. — Singer 
Mfg.  Co.  V.  Rhodes,  54  Conn.  48.  5 
Atl.  filO.  Kan. — Hannum  v.  Norris, 
21  Kan.  114.     Me. — Greely  v.  Currier, 
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b.  Form  and  Sufficiency.  —  (I.)  General  Statement.  —  The  bond 
should  be  in  the  form  prescribed  by  statute,*'  but  where  the  language 
of  the  statute  is  permissive  it  is  not  necessary  to  follow  it  strictly,** 
it  being  sufficient  that  the  legal  import  of  the  language  used  is  the 
same  as  that  contained  in  the  statute.*^  Generally,  irregularities**  or 
clerical  inaccuracies*^  will  not  render  it  insufiSeient.  A  mistake  in,^" 
or  even  an  entire  absence  of^^  a  date  will  not  invalidate  it. 

(11.)  Obligors  and  Obligees.  —  The  bond  should  name  the  obligee,*^ 
and  be  signed  by  the  person  named  in  it  as  obligor.^^  Where  statutes 
do  not  specify  to  whom  the  bond  shall  be  given  it  may  be  made  to 
the  officer  executing  the  writ,^*  but  when  the  statute  directs  that  the 
bond  be  given  to  the  replevin  defendant,  one  given  to  the  offi'eer  is 
of  no  effect."'  Statutes  naming  the  sheriff  as  the  person  to  whom 
the  replevin  bond  shall  be  given  mean  only  that  the  bond  shall  be 
given  to  the  officer  serving  the  writ.'" 

(III.)  Description  of  Property.  —  Unless  a  statute  requires  it,  the 
bond  need  not  contain  a  description  of  the  property."^ 

(IV.)  Amount. —  It  is  generally  required  that  this  bond  be  in  an 
amount  double  the  value  of  the  goods  to  be  replevied.'*  A  bond 
given  in  less  than  such  sum  is  not  void,®"  however ;  the  defendant  may 


39  Me.  516.     Mo. — State  v.  Boislinierej 

40  Mo.  566.  N.  H. — Kendall  v.  Fitts, 
22  N.  H.  1.  N.  Y. — Morris  v.  Van 
Voast,  19  Wend.  283.  Pa. — Taylor  v. 
Adams  Express  Co.,  9  Phila.  272. 

[a]  Cannot  Be  Prosecuted  in  Fonna 
Pauperis. — Horton  v.  Vowel,  4  Heisk. 
(Tenn.)    622. 

[b]  Deposit  of  money  in  court, 
unless  sanctioned  by  statute,  will  not 
be  permitted.  Cumminga  v.  Gann,  52 
Pa.  484. 

85.  Kimball  Co.  v.  Tas&a,  26  E.  I. 
565,  59  Atl.  919. 

86.  Persse  v.  Watrous,  30  Conn.  139. 

87.  Ala. — Kich  v.  Lowenthal,  99 
Ala.  487j  13  So.  220.  Conn.— Persse  v. 
Watrous,  30  Conn.  139.  lU.— Hotz  v. 
Bollman  Bros.  Co.,  47  111.  App.  378. 
Ind. — Fawkner  v.  Baden,  89  Ind.  587; 
Lemert  v.  Shaffer,  5  Ind.  App.  468,  31 
N.  E.  1128,  32  N.  E.  788.  Kan.— Ar- 
thur V.  Wallace,  8  Kan.  267.  Ky. 
Hicks  V.  Stull,  11  B.  Men.  53.  Mont. 
Parrott  v.  Scott,  6  Mont.  340,  12  Pac. 
763. 

88.  Branch  v.  Branch,  6  Fla.  314. 

89.  HI. — Hotz  V.  Bollman  Bros.  Co., 
47  111.  App.  378.  Me. — Green  v.  Walker, 
37  Me.  25.  N.  H. — Chadwiek  v.  Badger, 
9  N.  H.  450.  N.  Y. — Hyde  v.  Patter- 
son, 1  Abb.  Pr.  248. 

90.  Chandler  v.  Smith,  14  Mass.  313; 
Kimball  Co.  v.  Tasea,  26  E.  I.  565, 
59  Atl,  919. 


91.  Kimball  Co.  v.  Tasca,  26  K.  I. 
565,  59  Atl.  919. 

92.  Titus  V.  Berry,  73  Me.  127. 

[a]  Bond  in  Blank. — But  if  it  be 
delivered  to  an  officer  with  the  name 
of  the  obligee  in  blank,  he  may  fill 
up  the  blanks  with  the  name  of  the 
replevin  defendant,  and  the  defendant 
may  elect  to  have  the  bond  so  filled 
or  treat  it  as  void,  in  which  latter 
event,  however,  he  cannot  afterward 
maintain  a  suit  on  it.  Titus  v.  Berry, 
73  Me.  127. 

93.  Kimball  Co.  v.  Tasca,  26  E.  I. 
565,  59  Atl.  919. 

94.  Whittemore  v.  Jones,  5   N. 


Purple  V.  Purple,  5  Pick.  (Mass.) 


362. 
95, 
226. 

96.  Speer  v.  Skinner,  35  111.  282; 
Claggett*.   Eichards,  45   N.  H.   360. 

[a]  Where  the  writ,  in  the  absence 
or  disqualification  of  the  sheriif,  is  is- 
sued to  the  coroner,  the  latter  is  the 
proper  person  to  whom  the  required 
bond  should  be  given.  Speer  v.  Skin- 
ner, 35  111.  282. 

97.  Branch  v.  Branch,  6  Fla.  314; 
Collins  V.  Mitchell,  5  Fla.  364. 

98.  Fla.— Branch  v.  Branch,  6  Fla. 
314.  Me. — Musgrave  v.  Parren,  92  Me. 
198,  42  Atl.  355.  E.  I.— Warren  v. 
Leiter,  24  E.J.  36,  52  Atl.  76. 

99.  Ind. — Trueblood  v.  Knox,  73 
Ind.    310.     N.   H.— Briggs  v.    Wiswell, 
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waive  this  defect  if  he  choose.^ 

(V.)  Condition.  — The  statutes  usually  require,  in  substance,  that 
the  bond  be  conditioned  upon  the  prosecution  of  the  replevin  suit 
and  the  return  of  the  property  and  the  payment  of  damages  and 
costs  if  the  judgment  shall  be  for  the  defendant.^  The  condition 
need  not  follow  the  exact  language  of  the  statute;  it  is  enough  that, 
the  legal  import  of  the  language  used  is  the  same.' 

c.  Objections  and  Waiver  of  Defects.  —  The  security  afforded  by 
the  bond  may  be  waived  by  the  defendant  if  he  chooses,*  So,  if  the 
defendant  goes  to  trial  on  the  merits,^  or  fails  to  make  a  proper 
objection  within  the  time  prescribed  by  statute,*  he  waives  objection 
to  the  bond.  In  this  manner  may  be  waived  objections  to  the  amount' 
or  form  of  the  bond,^  or  that  it  was  not  given  within  the  proper 
time."  But  one  of  several  defendants  cannot,  by  pleading,  preclude 
his  co-defendant  from  taking  advantage  of  defects  in  the  bond.^" 
Defects  in  the  bond  may  be  questioned  by  plea  in  abatement,*^  or  on 
motion.^^  In  the  absence  of  a  contrary  statutory  provision  such  a 
motion  must  be  made  within  the  time  prescribed  for  filing  pleas  in 
abatement,^'  and  before  the  right  to  object  to  the  defect  has  been 
lost  by  waiver.^* 

d.  Amendment.  —  A  replevin  bond  may,  in  an  otherwise  proper 
case,  be  amended.^" 

3.  Justification  of  Sureties,  —  The  matter  of  the  justification  of 
sureties  is  fully  t;reated  in  another  part  of  this  work.^* 

4.  The  Affidavit.  —  a.    Necessity  and  Purpose.  —  The  affidavit  re- 


56  N.  H.  319.     Ohio. — Ehodenbaugh  v. 
Carey,  2  Ohio  Dee.  (Eeprint)  162. 

1.  See  infra,  VIII,  A,  2,  c. 

2.  Kendall  v.  Fitts,  22  N.  H.  1; 
Warren  v.  Leiter,  24  E.  I,  36,  52  Atl. 
76.     And  'see  generally  the  statutes. 

3.  Persae  «.  Watrous,  30  Conn.  189. 

4.  Ark. — Gamble  v.  Harvey-Green- 
haw  Merc.  Co.,  89  Art.  37,  115  S.  W. 
946.  Ind. — Spencer  v.  Dickerson,  15 
Ind.  368.  Me. — Greely  v.  Currier,  39 
Me.  516.  Mich. — ^Bloomingdale  v.  Chit- 
tenden, 75  Mich.  305,  42  N.  W.  836. 
Minn. — McKee  v.  Metraw,  31  Minn. 
429,  18  N.  W.  148.  R.  I.— Kimball  Co. 
V.  Tasca,  26  E.  I.  565,  59  Atl.  919. 

5.  Ind. — Spencer  v.  Dickerson,  15 
Ind.  368.  Me. — Douglass  v.  Gardner,  63 
Me.  462.  Mich. — Bloomingdale  v.  Chit- 
tenden, 75  Mich.  305,  42  N.  W.  836; 
Clark  V.  Dunlap,  50  Mich.  492,  15 
N.  W.  565.  R.  I.— Kimball  Co.  v. 
Tasca,  26  E.  I.  565,  59  Atl.  919.  Vt. 
Tripp  V.  Howe,  45  "Vt.  523. 

6.  Cromer  ».  Watson,  59  S.  C.  488, 
38  S.  E.  126. 

7.  Spencer  v.  Dickerson,  15  Ind. 
368;  Douglass  v.  Gardner,  63  Me.  462. 
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8.  Chandler  v.  Smith,  14  Mass.  313, 
bond  being  dated  day  after  service  of 
writ. 

9.  Laird  v.  Upton,  8  N".  M.  409,  45 
Pac.  1010. 

10.  Morris  v.  Baker,  5  Wis.   389. 

11.  Ky.  —  Commonwealth  Bank  v. 
Lacey,  1  Litt.  295.  Me.— Douglass  v. 
Gardner,  63  Me.  462.  Mass.— Cady  v. 
Eggleston,  11  Mass.  282.  Neb.— Greely 
V.  Currier,  39  Neb.  516.  E.  I.— Whit- 
ford  V.  Goodwin,  13  E.  I.  145.  Vt. 
Tripp  V.  Howe,  45  Vt.  523. 

12.  Ky.  —  Commonwealth  Bank  v. 
Lacey,  1  Litt.  295.  Me.— Greely  ■;;. 
Currier,  39  Me.  516.  R.  I.^Whitford 
V.  Goodwin,  13  R.  I.  145.  Vt. — Tripp 
V.  Howe,  45  Vt.  523, 

13.  Greely  v.  Currier,  39  Me.  516. 

14.  See  siipra,  VIII,  A,  2,  o. 

15.  Ark.— Smith  v.  Howard,  23  Ark. 
203.  Mich.— Bublitz  v.  Trombley,  118 
Mich.  413,  71  N.  W,  840;  Hopkins  v. 
Green,  93  Mich.  394,  53  N.  W.  537. 
N.  H.— Briggs  V.  Wiswell,  56  N.  H. 
819. 

16.  See  the  title  "Justification  of 
Sureties." 
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quired  by  statute  is  the  complaint  of  the  common  law.^^  In  some 
courts  its  oflBce  is  to  confer  jurisdiction,  in  which  event  it  is  im- 
perative that  a  proper  affidavit  be  filed.^^  It  is  also  a  necessary- 
prerequisite  to  a  provisional  delivery  of  the  property."  But  in  those 
jurisdictions  in  which  the  action  may  be  maintained  without  a  pro- 
visional seizure  ,  of  the  property,^"  this  affidavit  is  unnecessary,^^  it 
being  considered,  in  these  jurisdictions,  as  a  mere  auxilliary  paper 
designed  to  effect  the  collateral  and  temporary  purpose  of  changing 
the  possession  of  the  property  during  the  pendency  of  the  action.^^ 
Where  this  rule  obtains,  the  suit  may  be  prosecuted  without  it,  though 
the  plaintiff  cannot  get  possession  of  the  property  until  after  judg- 
ment has  been  rendered  in  his  favor.^'    In  some  states,  too,  an  affi- 


17.  Anderson  v.  Hapler,  34  111.  436, 
85  Am.  Dee.  318;  Bardwell  v.  Stubbert, 
17  Neb.  485,  28  N.  W.  344. 

[a]  Origin  and  Growth  of  Affidavit 
In  Replevin. — (1)  Originally  replevin 
was  commeneed  by  an  original  writ. 
(See  infra,  IX.)  (2)  "An  original 
writ  was  only  issued  at  Westminster, 
and  to  remove  the  inconvenience  of 
procuring  one  when  required  in  a  dis- 
tant part  of  the  kingdom,  the  statute 
of  Marlbridge,  52  Hen.  II,  eh.  21,  was 
passed,  which  provided  that  if  the 
beasts  of  any  man  were  taken  and 
wrongfully  withholden,  the  sheriff 
might,  after  complaint  made  to  him 
thereof,  deliver  them  without  'let  or 
gainsaying,'  of  him  who  took  the 
beasts.  The  original  writ  was  thus 
dispensed  with,  and  a  proceeding  upon 
a  complaint  made  to  the  sheriff  under 
the  statute  was  called  a  'proceeding 
by  plaint.'  "  Subsequent  statutes 
have  declared  that  the  proceedings  in 
replevin  shall  be  commenced  by  plaint, 
"and  the  word  has  the  same  meaning 
that  it  had  regarding  proceedings  under 
the  statute  of  Marlbridge.  It  signifies 
that  there  is  to  be  a  complaint  made 
that  the  goods  or  chattels  were  wrong- 
fully taken  or  are  wrongfully  de- 
tained." Anderson  v.  Hapler,  34  111. 
436,  85  Am.  Dec.  318.  (3)  "The  afS- 
davit  takes  the  place  of  the  plaint,  or 
rather  it  is  the  plaint,  the  word  hav- 
ing the  same  meaning  it  had  in  the 
statute  of  Marlbridge."  Bardwell  v. 
Stubbert,  17  Neb.  485,  23  N,  W.  344. 

18.  Neb. — ^Bolin  v.  Fines,  51  Neb. 
650,  71  N.  W.  293;  Commercial  State 
Bank  v.  Ketcham,  46  Neb.  568,  65  N. 
W.  201.  Wis.— State  v.  Welch,  37  Wis. 
196.  Wyo. — Clendenning  V.  Guise,  8 
Wyo.  91,  55  Pae.  447. 

See  also  supra,  IV.  i  A. 

[a]    The  only  "pleading"  necessary 


in  justices'  courts,  in  replevin.  Fergus 
V.  Gagnon,  4  Neb.  (Unof.)  25,  93  N.  W. 
146;  Barruel  v.  Irwin,  2  N.  M,  223. 

19.     Alk. — Schattler  v.  Heisman,    85 
Ark.  73,  107  S.  W.  196.     Cal.— Laugh- 
lin  V.   Thompson,   76   Cal.   287,  18  Pac. 
330.     Conn.— Nichols    v.    Standish,    48 
Conn.   321.     111. — Kehoe  v.   Rounds,   69 
111.     351.      Ind. — Bridges    v.    Layman, 
I  31    Ind.    384.     Kan.— Paul   v.   Hodges, 
26  Kan.  225.     Mich. — Wilbur  v.  Flood, 
1  16  Mich.  40,  93   Am.   Dec.   203.     Neb. 
J.  I.  Case  Thresh.  Mach.  Co.  v.  Rosso, 
1  78  Neb.  184,  110  N.  W.  686;  Commer- 
cial State  Bank  v.  Ketcham,  46  Neb. 
568,  65  N.   W.  201.     N.  Y.— Berrien  V. 
Westervelt,   12   Weild.    194;    Stacy    v. 
Farnham,    2    How.   Pr.    26.     Pa. — Am- 
merman   v.   Stone,    11   Pa.    Dist.     726. 
P.  I. — Ex  parte  Lippitt,  12  Porto  Rico 
,  182. 

I      20.     See  supra,  VIII,  A,  1. 
i      21.     Cal. — Wellman    v.    English,    38 
j  Cal.    583.     Haw. — Achi    v.    Alapai,    9 
j  Hawaii   591 ;    Ah   Leong   v.   Kee   You, 
j  8  Hawaii  416.     Ind. — Hodson  v.  War- 
1  ner,    60   Ind.    214.      Kan. — Lament    v. 
Williams,   43   Kan.   558,   23   Pac.    592; 
Batchelor   v.   Walburn,    23     Kan.     733. 
Mo.— Keim  vt  Vette,  167  Mo.   389,   67 
S.   W.   223;   Eads  v.  Stephens,  63  Mo. 
90;  White  v.  Grace,  192  Mo.  App.  610, 
184   S.   W.   947;   Oxley    Stave    Co.    v. 
Whitson,  34  Mo.  App.  624.     Neb. — Ra- 
cine-Sattley  Co.  v.  Meinen,  79  Neb.  33, 
114  N.  W.  602.    N.  Y.— Young  v.  Carey, 
29  Misc.  278,  61  N.  Y.  Supp.  508.    N.  C. 
Bridgers  v.  Ormond,  148  N.  C.  375,  62 
S.   E.  422.     Okla.— Scott  v.  Smith,   36 
Okla.   313,  129  Pac.  49.     S.  D.— John- 
son V.  Hillenbrand,  18  S.  D.  446,  101 
N.  W.  33. 

22.  Keim  v.  Vette,  167  Mo.  389,  67 
S.  W.  223;  Oxley  Stave  Co.  v.  Whit- 
son. 34  Mo.  App.  624. 

23.  Schattler  v.  Heisman,    85    Ark. 
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davit  is  unnecessary  where  the  petition  or  complaint  contains  all 
that  is  required  in  an  affidavit,^*  unless  it  appears  that  a  material 
prejudice  to  the  defendant  will  result.^°  If  the  pleading  does  not 
contain  all  that  is  required  in  the  affidavit,^*  however,  or  is  not 
verified  in  the  manner  required  for  the  affidavit,^^  the  absence  of 
a  proper  affidavit  may  not  be  thus  supplied.  The  best  practice,  in 
any  event,  is  to  present  the  affidavit  and  pleadings  as  separate  in- 
struments.^* 

b.  Form  and  Sufficiency.  —  (I.)  General  statement.  — The  affidavit 
should  comply  with  statutes  which  prescribe  its  form  or  contents,^' 
and  if  it  is  substantially  in  the  language  of  the  statute  it  is  suffi- 
cient,^" even  though  it  omit  averments  usually  considered  indis- 
pensable.^^ Clerical  errors  which  are  manifestly  such,^^  and  defects 
which  amount  to  no  more  than  an  irregularity  will  not  render  the 
affidavit  insufficient.^' 

When  made  by  an  agent  the  affidavit  should  so  state.** 


73,  107  S.  W.  196;  Eads  v.  Stephens, 
63  Mo.  90;  Oxley  Stave  Co.  v.  Whit- 
son,   34   Mo.   App.   624. 

24  Alk. — ^Hanner  v.  Bailey,  30  Ark. 
681.  Ind. — Turpie  v.  Fagg,  124  Ind. 
476,  22  N.  E.  743;  Louisville,  E.  & 
St.  L.  E.  Co.  V.  Payne,  103  Ind.  183, 
2  N.  E.  582;  Cox  v.  Albert,  78  Ind. 
241;  Davis  v.  Warfield,  38  Ind.  461. 
Mo.— Keim  v.  Vette,  167  Mo.  389,  67 
S.  W.  223.  Nelj.— Lewis  v.  Connolly, 
'29  Neb.  222,  45  N.  "W.  622.  Ohio. 
Bobilya  v.  Priddy,  68  Ohio  St.  373, 
67  N.  E.  736;  Bingham  V.  Hill,  38 
Ohio  St.  657,  where  the  verification 
of  the  complaint,  in  addition,  to  the 
allegations  of  the  truth  of  the  plead- 
ing, etc.,  contained  additional  allega- 
tions for  the  purpose  of  obtaining  an 
order  for  provisional  delivery.  The 
court  said  that  this  was  sufficient  but 
not  good  practice. 

25.  Bobilya  v.  Priddy,  68  Ohio  St. 
373,  67  N.  E.  736.  * 

26.  J.  I.  Case  Thresh.  Maeh.  Co.  v. 
Eosso,  78  Neb.  184,  110  N.   W.  686. 

27.  Lewis  v.  Connolly,  29  Neb.  222, 
45  N.  W.  622. 

28.  Bobilya  v.  Priddy,  68  Ohio  St. 
373,  67  N.  E.  736;  Bingham  v.  Hill,  38 
Ohio  St.  657. 

[a]  The  Eeason. — The  affidavit  and 
complaint  should  be  separate  "so  as 
to  allow  questions  as  to  either  to  be 
made  without  reference  to  the  other." 
Bobilya  v.  Priddy,  68  Ohio  St.  373,  67 
N.  E.  736. 

29.  Carlon  v.  Dixon,  12  Ore.  144,  6 
Pae.  500;  Clendenning  v.  Guise,  8  Wyo. 
91,  55  Pae.  447. 
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30.  Cal. — ^Laughlin  v.  Thompson,  76 
Cal.  287,  18  Pae.  330.  Conn.— Brown 
V.  Poland,  54  Conn.  313,  7  Atl.  719, 
111.— Burton  v.  Curyea,  40  111.  320,  89 
Am.  Dec.  350;  Whisler  v.  Eoberta,  19 
111.  274;  Eyan  v.  Sehutt,  135  111.  App. 
554.  Ind.— Bringhurst  v.  Pollard,  6 
Ind.  452,  Kan. — ^Auld  v.  Kimberlin,  7 
Kan.  601.  Neb.— Bolin  v.  Fines,  51 
Neb.  650,  71  N.  W.  293,  N.  M. 
TrujiUo  V.  Tucker,  171  Pae.  788.  Wis. 
Hass  V.  Prescott,  38  Wis.  146. 

31.  Whisler  v.  Eoberts,  19  111.  274; 
Hass  V.  Prescott,  38  Wis.  146. 

[a]  Where  It  was  objected  that  the 
affidavit  did  not  aver  unlawful  deten- 
tion of  the  property  by  the  defendant, 
the  court  said:  "The  statute  ,  .  , 
requirea  no  such  allegation.  . 
The  affidavit  in  question  conforms  to 
this  provision  in  every  particular,  and 
there  can  be  no  necessity  for  any 
other  averments  in  it  than  those  pre- 
scribed by  the  statute."  Whisler  v 
Eoberts,  19  111.  274. 

32.  Mich.— Churchill  v.  Eea,  126 
Mich.  175,  85  N.  W.  465.  Neb.— Hudel- 
E°°  "•  J'^st  Nat.  Bank,  51  Neb.  B57, 
^.L^J^-  3''^-  Wis.-01son  V.  Peabody 
121  Wis.  675,  99  N.  W.  458. 

33.  Fisher  v.  Brown,  111  111.  App. 
486, 

34.  Arnold  v,  Hamilton,  1  Ont.  Pr, 

(Can.)    263.      '  ;        vy    l.   jrr, 

[a]  In  the  absence  of  such  an  ox- 
press  statement,  the  averment  of  facts 
from  which  this  agency  appears  will 
suffice.  Arnold  v,  Hamilton,  1  Oht  Pr 
(Can.)  263.  ' 
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As  a  general  rule  it  must  be  positive  in  form, »,  e.,  not  on  information 
and  belief.'" 

(II.)  By  Whom  Made.  —Under  the  statutes  of  most  states  this  af- 
fidavit may  be  made  by  the  attorney  or  agent  of  the  party.^"  For  a 
corporation  any  official  who  knows  the  facts  may  make  the  necessary 
affidavit.'^ 

(III.)  Ownership  and  Right  of  Possession.  —  Ownership,  general  or 
special,  and  a  right  to  the  present  possession  of  the  property  must  be 
averred  in  the  affidavit.'* 

(IV.)  Description.  —  The  affidavit  must  contain  a  description  of  the 
property,'*  which  should  indicate  with  reasonable  certainty  the  prop- 
erty which  the  plaintiff  desires  to  obtain.*"  Generally,  the  description 
will  be  sufficient  if  it  is  such  as  will  enable  the  officer  to  identify  the 
property.*^  Whether  or  not  it  meets  this  requirement  may  depend 
upon  the  circumstances.  Thus,  a  general  description  is  sufficient  when 
the  precise  location  of  the  property  is  also  averred,*^  but  if  it  is 
sought  to  recover  only  a  part  of  such  goods,  requiring  a  separation 


35.  See  12  Standard  Peoc.  899. 

36.  See  generally  the  statutes  and 
the  following:  Conn. — Nichols  v.  Stand- 
ish,  48  Conn.  321.  Colo. — Miller  v. 
Graf,  14  Colo.  App.  167,  59  Pac,  416. 
Ga. — Purdy  v.  Dunn  Maeh.  Co.,  142 
Ga.  308,  82  S.  E.  887.  111.— Colborn 
V.  Barton,  14  111.  App.  449.  Ind.— Hall 
V.  Durham,  117  Ind.  429,  20  N.  B.  282. 
Mich.— Phenix  v.  Clark,  2  Mieh.  327. 
Neh. — Hershiser  v.  Delone,  24  Neb. 
380,  38  N.  W.  863.  N.  C. — Spencer  v. 
Bell,  109  N.  C.  39,  13  S.  E.  704.  Can. 
Arnold  v.  Hamilton,  1  Ont.  Pr.  263. 

Stating  fact  of  agency,  see  supra, 
VIII,  A,  4,  b,  (I). 

37.  National  Enameling  &  S.  Co.  v. 
Kaplan,  53  App.  Div.  96,  65  N.  Y. 
Supp.  732. 

38.  Conn. — Spencer  v.  Bidwell,  49 
Conn.  61.  lU. — ^Frink  v.  Flanagan,  6 
111.  35.  Kan.— Paul  v.  Hodges,  26 
Kan.  225.  Neb. — Hudelson  v.  First 
Nat.  Bank,  51  Neb.  557,  71  N.  W. 
304;  Bolin  v.  Fines,  51  Neb.  650,  71 
N.  W.  293. 

[a]  Where  a  corporation  or  firm  is 
the  plaintiflF,  although  the  affidavit  is 
made  by  someone  for  or  on  its  behalf, 
it  must  state  that  the  possession  or 
right  of  possession  sought  to  be  as- 
serted is  that  of  the  corporation  or 
firm.  Commercial  State  Bank  v. 
Ketcham,  46  Neb.  568,  65  N.  W.  201. 

[b]  "Immediate"  right  of  posses- 
sion need  not  be  alleged  when  the  lan- 
guage used  amounts  to  an  assertion  of 
a  present  right  to  insist  upon  instant 


possession.      Hudelson    v.    First    Nat. 
Bank,  51  Neb.  557,  71  N.  W.  304. 

39.  Ark. — Hawes  v.  Robinson,  44 
Ark.  308.  Conn. — Brown  v.  Poland,  54 
Conn.  313,  7  Atl.  719.  Pla.- Branch  v. 
Branch,  6  Fla.  314.  N.  Y.— McCarthy 
V.  Ockerman,  154  N.  Y.  565,  49  N.  E. 
153.  Okla. — Eddings  v.  Boner,  1  Ind. 
Ter.  173,  38  S.  W.  1110,  a  "particular 
description. ' ' 

40.  Marshall  v.  Friend,  33  Misc.  443, 
68  N.  Y.  Supp.  502. 

41.  Ark. — Spear  v.  Arkansas  Nat. 
Bank,  111  Ark.  29,  163  S.  W.  508,  Ann. 
Cas.  1916A,  735;  Hawes  v.  Robinson, 
44  Ark.  308.  Conn. — Brown  v.  Poland, 
54  Conn.  313,  7  Atl.  719.  Mich.— Sim- 
mons V.  Robinson,  101  Mich.  240,  59 
N.  W.  623.  Neb.— Sullivan  v.  Hansen, 
95  Neb.  779,  146  N.  W.  983.  N.  Y. 
McCarthy  v.  Ockerman,  154  N.  Y.  565, 
49  N.  E.  153. 

[a]  In  a  justice's  court  when  the 
aflidavit  serves  as  the  complaint  the 
description  should  be  of  such  particu- 
larity that  a  judgment  in  the  case 
could  be  pleaded  in  bar  in  another 
action.     Barruel  v.  Irwin,  2  N.  M.  223. 

42.  McCarthy  v.  Ockerman,  154  N. 
Y.  565,  49  N.  E.  153. 

[a]  An  Illustration. — Where  the  af- 
fidavit described  the  goods  sought  in 
general  terms  but  added  that  they 
were  in  a  certain  store,  locating  and 
describing  it,  the  description  was  held 
sufficient.  McCarthy  v.  Ockerman,  154 
N.  Y.  565,  49  N.  E.  153. 
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from  the  whole  mass,  the  description  must  be  more  specific.^' 

(V.)  Value. —  "Where  the  action  is  in  a  court  whose  jurisdiction  is 
liinited  to  a  certain  amount,**  the  affidavit  must  state  the  value  of 
the  property  involved,  showing  it  to  be  within  this  jurisdictional 
limit.*'  The  value  must  also  be  alleged  where  the  amount  stated  in 
the  affidavit  serves  to  fix  the  amount  of  the  replevin  bond.*'  Other- 
wise, however,  no  statement  of  the  value  is  necessary.*'  When  the 
value  must  be  averred,  a  statement  of  the  aggregate  value  is  suffi- 
cient.** It  is  not  necessary  to  say  that  the  value  stated  is  not  in 
excess  of  the  jurisdictional  limit,**  though  it  has  been  held  insuffi- 
cient to  state  merely  that  the  property  is  "worth"  a  named  sum.^° 
The  statement  may  be  on  information  and  belief."^ 

(VI.)  Unlawful  Detention.  —  An  allegation  of  unlawful  detention  of 
the  property  by  the  defendant  is  generally  required;'^  but  where  not 
required  by  the  statute  need  not  be  made."^  An  allegation  in  the 
language  of  the  statute  is  sufficient,-^*  as  is,  also,  any  language  from 
the  substance  of  which  it  appears  that  the  goods  claimed  are  being 
unlawfully  detained.'* 

(VII.)  Averment  as  to  Cause  of  Detention — Statutes  frequently  re- 
quire, in  substance,  that  the  affidavit  allege  that  the  goods  were  not 
seized  under  any  process  against  the  replevin  plaintiff,  unless  they 
are  claimed  to  be  exempt,  and  that  they  were  not  seized  for  any  tax, 
fine  or  assessment.'*  A  failure  to  comply  with  such  a  statutory  re- 
jquirement  renders  the  affidavit  insufficient.'^  A  substantiaj  com- 
pliance therewith  is  sufficient,'*  however,  and  clerical  inaccuracies  in 


43.  McCarthy  v.  Ockerman,  154  N. 
Y.  565,  49  N.  E.  153. 

44.  See  supra,  TV,  D. 

45.  Colo.— Miller  v.  Graf,  14  Colo. 
App.  167,  59  Pae.  416.  HL— Eiee  v. 
Travis,  216  111.  249,  74  N.  E.  801; 
Matoon  H.  L.  &  P.  Co,  v.  Walker,  134 
111.  App.  414.  Mich. — Sager  v.  Shutts, 
53  Mich.  116,  18  N.  W.  580.  N.  M. 
Barruel  v.  Irwin,  2  N.  M.  223,  under 
an  express  statutory  requirement,  Pa. 
Hill  V.  Mervine,  29  Pa.  Co.  Ct.  260. 
P.  R. — Ex  parte  Lippitt,  12  Porto  Eieo 
182.  Wis. — Darling  v.  Conklin,  42  Wis. 
478;  State  v.  Welch,  37  Wis.  196. 

See  supra,  IV,  D. 

46.  Aulick  V.  Adams,  12  B,  Mon. 
(Ky.)  104;  Fergusson  v.  Comfort,  194 
Mo.  App.  423,  184  S.  W.  1192. 

47.  Eice  v.  Travis,  216  111.  249,  74 
N.  E.  801;  People  v.  Core,  85  111.  248; 
Matoon  H.  L.'&  P.  Co.  v.  Walker,  134 
111.  App.  414. 

48.  Miller  v.  Grfif,  14  Colo.  App. 
167,  59  Pae.  416. 

49.  Dennis  v.  Crittenden,  42  N.  T. 
542,  where  the  statute  requires  a  state- 
ment of  the  "actual  value,"  an  affi- 
davit stating  as  the  actual  value  an 
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amount  within  the  jurisdictional  limit 
need  not  expressly  aver  that  the  value 
is  in  excess  of  guch  limit. 

50.  Sager  v.  Shutts,  53  Mich,  116, 
18  N.  W.  580,  since  it  might  be  worth 
more. 

51.  Dennis  v.  Crittenden,  42  N.  Y. 
542. 

52.  See  the  statutes  and  Eudelson 
v:  First  Nat.  Bank,  51  Neb.  557,  71 
N.  W.  304.  ^ 

53.  Whisler  v.  Eoberts,  19  111.  274. 

54.  National  Enameling  &  S.  Co.  v. 
Kaplan,  53  App.  Div.  96,  65  N.  Y. 
Supp.  732. 

55.  Smith  v.  Dodge,  37  Mieh.  354; 
Cartwright  v.  Smith,  104  Tenn.  689,  58 
S.  W.  831. 

[a]  The  word  "detained"  need  not 
be  used  when  the  other  words  em- 
ployed show  a  detention.  Smith  v. 
Dodge,  37  Mich.  354. 

56.  See  generally  the  statutes  and 
the  cases  infra,  this  section. 

57.  McClaughry  v.  Cratzenberg,  39 
III.  117;  Fisher  v.  Brown,  111  HI. 
App.  486;  Sakariason  v.  James,  22  N. 
M.  437,  163  Pae.  1080. 

58.  Kan. — ^Williams  V.  Gardner,  22 
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attempting  to  follow  the  language  of  the  statute  will  not  defeat  the 
affidavit." 

(VIII.)  Signature  and  Attestation.  —  The  affidavit  is  not  fatally  de- 
fective if  not  signed  by  the  affiant,  when  the  jurat  of  the  officer  before 
whom  the  oath  was  taken  is  attached.^"  On  the  other  hand,  although 
subscribed,  the  affidavit  is  not  sufficient  in  the  absence  of  the  at- 
testation of  such  officer  that  the  affidavit  was  sworn  to.*^  When 
the  affidavit  is  made  by  an  agent  it  should  be  signed  by  him  alone; 
that  is,  it  should  not  be  done  as  agent,*^  though  an  irregularity  in 
this  respect  is  not  fatal.'^  Variance  between  the  signature  and  the 
name  in  the  affidavit  is  not  fatal  where  identity  of  person  appears."* 

c.  Amendment. ^^  —  The  affidavit  may  be  amended  so  as  to  state 
sufficiently  what  has  already  been  stated  informally  and  indefinitely.^" 
But  where  the  affidavit  is  jurisdictional,"^  it  has  been  held  that  an 
affidavit  jurisdictionally  insufficient  cannot  be  amended  to  confer 
jurisdiction."*  An  entire  failure  to  state  necessary  facts  cannot  be 
cured  by  amendment."* 

Since  an  application  to  amend  is  addressed  to  the  discretion  of  the 
court,'"  reasonable  conditions  may  be  imposed  upon  granting  it.'^ 


Kan.  122.  Minn. — Carlson  v.  Small,  32 
Minn.  492,  21  N.  W.  737.  Okla.— Scott 
V.  Jones,  7  Okla.  42,  54  Pac.  308. 

59.  Carlson  v.  Small,  32  Minn.  492, 
21  N.  "W.  737. 

60.  Bloomingdale  v.  Chittenden,  75 
Mich.  305,  42  N.  W.  836;  Williams  v. 
Williams   (Miss.),  78  So.   152. 

61.  Kehoe  v.  Rounds,  69  111.  351. 

62.  Hershiser  v.  Delone,  24"  Neb. 
380,  38  N.  W.  863;  Spencer  v.  Bell, 
109  N.  C.  39,  13  S.  E.  704. 

[a]  An  affidavit  made  by  an  agent 
should  not  be  signed:  "A.,  B.  &  Co., 
by  X.  Y.,  Agent."  It  should  be  made 
and  signed  by  X.  T.  Hershiser  v. 
Delone,  24  Neb.  380,  38  N.  W.  863. 

63.  Hershiser  v.  Delone,  24  Neb. 
380,  38  N.  W.  863;  Armour  &  Co.  v. 
Arres,  5  Neb.  (Unof.)  383,  98  N.  W. 
843;  Spencer  v.  Bell,  109  N.  C.  39,  13 
S.  E.  704. 

64.  Olson  V.  Peabody,  121  Wis.  675, 
99  N.  W.  458,  where  the  affidavit  re- 
cited that  it  was  the  affidavit  of 
"Charles  Olson,"  and  was  subscribed 
by  "Charley  Olson." 

65.  Allowing  amendment  on  motion 
to  quash  writ,  see  infra,  VIII,  A,  5,  e. 

66.  HI. — Kirkpatrick  v.  Cooper,  77 
111.  565;  Fisher  v.  Brown,  111  111.  App. 
486.  Kan. — Meyer  v.  Lane,  40  Kan. 
491,  20  Pac.  258.  Mich.— Buettner  «. 
Wayne  Circuit  Judge,  100  Mich.  179, 
58  N.  W.  884.    Miss.— McCarty  v.  Key, 


87  Miss.  248,  39  So.  780.  Neb.— Com- 
mercial State  Bank  v.  Ketcham,  46 
Neb.  568,  65  N.  W.  201;  Crans  v.  Cun- 
ningham, 13  Neb.  204,  13  N.  W.  176. 
N.  T. — Thorn  v.  Lazarus,  39  App.  Div. 
508,  57  N.  Y.  Supp.  279.  Tenn.— Apple- 
white V.  Allen,  8  Humph.  697. 

[a]  Reasonable  conditions  as  to 
costs  may  be  imposed  by  the  court. 
Crans  V.  Cunningham,  13  Neb.  204,  13 
N.  W.  176. 

67.  See  supra,  VIII,  A,  4,  a. 

68.  Jaynes  v.  Jaynes,  8  N.  Y.  Civ, 
Proc.  99;  Clendenning  v.  Guise,  8  Wyo. 
91,  55  Pac.  447. 

[a]  A  complaint  in  the  justice's 
court  has  been  held  amendable  in  this 
manner.  Bensch  v.  Farnsworth,  9  Ind. 
App.  547,  34  N.  E.  751,  37  N.  E.  284. 
See  infra,  XI,  J,  1. 

69.  Commercial  State  Bank  v. 
Ketcham,  46  Neb.  568,  65  N.  W.  201. 

[a]  Changing  Allegation. — An  aver- 
ment by  an  agent  making  an  affidavit 
for  a  corporation  party,  that  he  is 
entitled  to  possession,  cannot  be 
amended  to  state  the  right  of  posses- 
sion in  the  corporation.  Commercial 
State  Bank  v.  Ketcham,  46  Neb.  568, 
65  N.  W.  201. 

70.  Kirkpatrick  v.  Cooper,  77  111. 
565;  MeClaughry  v.  Cratzenberg,  39  III. 
117. 

71.  Crans  v.  Cunningham,  13  Neb. 
204,  13  N.  W.  176;  Applewhite  v.  Allen, 
8  Humph.   (Tenn.)   697. 
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The  affidavit  may  be  made  by  one  agent  and  the  amendment  by 
another.'^ 

d.  Oijections  and  Waiver  of  Defects.  —  An  objection  to  the  affi- 
davit should  be  taken  promptly.''^  It  is  a  general  rule  that  formal,'* 
but  not  jurisdictional,"  defects  in  the  affidavit  must  be  taken  ad- 
vantage of  before  pleading  to  the  merits;  if  not,  they  will  be  con- 
sidered as  waived.''*  Likewise  an  objection  to  defects  within  this 
rule  is  too  late  when  made  after  the  time  to  answer  has  expired,'' 
or  after  a  redelivery  bond  has  been  given,"  or  when  raised  for  the 
first  time  on  appeal."  An  entire  omission  to  file  an  affidavit  may 
be  waived  under  this  rule,'"  except  where  the  affidavit  is  juris- 
dictional.^^ The  remedy  against  a  defective  or  insufficient  affidavit 
is  by  motion  to  set  aside  the  replevin  proceedings  and  for  a  return 
of  the  property,^^  and  when  properly  made  it  is  the  duty  of  the  court 
to  grant  such  a  motion,'^  unless  the  defect  be  such  as  is  curable  by 

Colborn  v.  Barton,  14  111.  App.    Hudelson  v,  First  Nat.  Bank,  51  Neb. 

557,  71  N.  W.  304.  N.  M.— Sakariason 
V.  James,  22  N.  M.  437,  163  Pac.  1080. 
[a]  Contra  McAdam  v.  Walbrau,  8 
N.  Y.  Civ.  Proe.  451,  distinguishing, 
however,  between  the  present  practice 
where  the  action  is  commenced  and 
proceeds  independently  of  the  replevin 
proceedings,  and  the  old  practice 
where  the  action  was  commenced  by 
the  writ  of  replevin  and  a  general 
appearance  might  be  a  waiver.  Compare 
infra,  VIII,  5,  a;  IX. 

77.  Paddock  v.  Guyder,  55  Hun  612, 
8  N.  Y.  Supp.  905,  29  N.  Y.  St.  773. 

78.  Wisconsin  Marine  &  F.  Ins.  Co. 
Bank  v.  Hobbs,  22  How.  Pr.  (N.  Y.) 
494.  -     ^  ' 

79.  Byan  v.  Schutt,  135  111.  App. 
554.  '  ^^ 

80.  Sakariason  v.  James,  22  N.  M. 
437,  163  Pac.  1080. 

81.  Jaynes  v.  Jaynes,  8  N,  Y.  Civ. 
Proe.  99.  But  see  Sager  v.  Shutts, 
53  Mich.  116,  18  N.  W.  580,  where  the 
affidavit  stated  that  the  property  in- 
volved was  of  the  value  of  $100,  that 
being  the  amount  to  which  the  trial 
court's  jurisdiction  was  limited.  The 
court  held  that  the  affidavit  should 
have  stated  that  the  value  did  not 
exceed  that  amount,  adding, — "and  al- 
though the  defect  may  be  waived,  it 
is  nevertheless  a  fatal  defect  if  timely 
insisted  on." 

82.  U.  S.— D'Wolf  V.  Harris,  4 
Mason  515,  8  Fed.  Cas.  No.  4,221.  Kam. 
Meyer  v.  Lane,  40  Kan.  491,  20  Pae. 
258.  N".  Y. — Ethridge  v.  Oroutt,  12 
N.  Y.  St.  372. 

83.  Meyer  v.  Lane,  40  Kan.  491,  20 


72, 

449. 

73.  Fla. — ^Branch  v.  Branch,  6  Fla. 
314.  N.  Y.— Ethridge  V.  Orcutt,  12 
N.  Y.  St.  372;  Paddock  v.  Guyder,  55 
Hun  612,  8  N.  Y.  Supp.  90.5,  29  N.  Y. 
St.  773.  Wyo. — Clendenning  v.  Guise, 
8  Wyo.  91,  55  Pac.  447. 

74.  Ark. — Hawes  v.  Robinson,  44 
Ark.  308.  Fla. — Branch  v.  Branch,  6 
Fla.  314.  111. — Frink  v.  Flanagan,  6 
111.  35;  Fisher  v.  Brown,  111  111.  App. 
486.  Ind. — Mooney  v.  Myers,  5  Blackf. 
331.  Kan. — Auld  v.  Kimberlin,  7  Kan. 
601.  Midi. — Clark  v.  Dunlap,  50  Mich. 
492,  15  N.  W.  565;  Baker  v.  Dubois, 
32  Mich.  92.  Minn. — McKee  v.  Metrau, 
31  Minn.  429,  18  N.  W.  148.  Neb. 
Hudelson  v.  First  Nat.  Bank,  51  T^eb. 
557,  71  N.  W.  304.  N.  M.— Sakariason 
V.  James,  22  N.  M.  437,  163  Pac.  1080. 

[a]  An  Illustration. — The  affidavit 
recited  that  the  property  had  "not 
been  taken  .  .  .  nor  seized  under 
execution  in  attachment  against  .  .  . 
this  deponent.  .  .  .  The  word  'in'  was 
used  after  the  word  'execution'  in- 
stead of  'or;'  .and  the  words  'this 
deponent'  were  used  instead  of  words 
describing  the  plaintiff.  .  .  .  But  these 
defects  were  merely  clerical,  and  were 
undoubtedly  waived,"  the  defendant 
having  pleaded  to  the  merits  before 
moving  for  a  nonsuit  and  dismissal. 
Baker  v.  Dubois,  32  Mich.  92. 

75.  Evans  v.  Bouton,  85  111.  579; 
Detroit  Safe  Co.  v.  Kelly,  78  Wis.  134, 
47  N.  W.   187. 

76.  Kan. — Meyer  v.  Lane,  40  Kan. 
491,  20  Pac.  258.  Mich.— Clark  v. 
Dunlap,  50  Mich.  492,  15  N.   W.   565; 


Baker   v.   Dubois,   32   Mich. 
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an  amendment,  in  which  event  leave  to  amend  may  be  granted  and 
the  motion  denied.**  Uncertainty  in  the  affidavit  arising  from  facts 
outside  the  record  should  be  met  and  disposed  of  upon  the  trial  of 
the  action  rather  than  upon  a  preliminary  motion.'" 

5.  The  Writ.  —  a.  Time  of  Issuance.  —  Although  formerly  the 
action  of  replevin  was  commenced  by  the  issuance  of  the  writ,'^  it 
cannot  now,  as  a  general  rule,  be  issued  until  after  the  action  has 
been  instituted.'^ 

b.  Form  and  Sufficiency.  —  (I.)  General  Statement.  — Statutes  reg- 
ulating the  form  and  contents  of  this  writ  must  be  substantially'' 
complied  with,"  and  if  this  be  done  the  writ  is  sufficient  though  it 
omits  some  of  the  usual  or  customary  averments.®"  The  writ  should 
state  in  the  body  thereof  the  court  in  which  the  action  was  brought.'^ 
If  the  sheriff  is  a  party  the  practice  in  most  jurisdictions  requires 
that  the  writ  be  issued  to  the  coroner.°^  The  essential  part  of  a 
writ  of  replevin  is  the  command  to  the  officer  to  whom  it  is  directed 
to  seize  the  property,'^  and  in  some  jurisdictions  it  should  require 
the  officer  to  whom  it  is  directed  to  take  a  proper  bond  from  the 
plaintiff,^*  and  thereafter  deliver  the  property  into  the  plaintiff's 
possession.®^  The  practice  in  some  jurisdictions  is  to  insert  in  the 
writ  a  summons  to  the  defendant  to  appear  and  defend.®' 

(II.)    Description  of  Property.  —  The  writ  must  describe®^  the  goods  to 


84.  Meyer  v.  Lane,  40  Kan.  491,  20 
Pac.  258;  Ethridge  v.  Oroutt,  12  N.  Y. 
St.  372. 

Discretion  in  granting  leave  to 
amend,  see  supra,  VII,  A,  4,  c. 

85.  Marshall  v.  Friend,  33  Misc.  443, 
68  N.  Y.  Supp.  502. 

[a]  An  Illustration. — Where  the  af- 
fidavit is  regular  and  sufficient  upon 
its  face,  .and  if  the  difficulty  arises 
through  the  property  therein  described 
having  been  confused  with  other  like 
property,  such  difficulty  and  the  ques- 
tions arising  thereon  should  be  set- 
tled at  the  time  of  trial.  Marshall  v. 
Friend,  33  Misc.  443,  68  N.  Y.  Supp. 
502. 

86.  See  McAdam  v.  Walbrau,  8 
N.  Y.  Civ.  Proc.  451,  and  infra,  IX. 

87.  Pelham  v.  Edwards,  45  Kan. 
547,  26  Pac.  41. 

88.  Branch   v.   Branch,   6   Fla.    314. 

89.  Dickinson  v.  Noland,  7  Ark.  25; 
Parker  v.  Palmer,  13  E,  I.  359. 

[a]  An  Illustration. — Where  a  stat- 
ute prescribed  that  this  writ  should 
direct  that  the  goods  therein  specified 
should  be  replevied  "provided  the 
same  are  not  taken,  attached  or  de- 
tained upon  original  process,  mesne 
process,  eia.,"  the  omission  of  the 
words  " original  process"  renders  the 


writ   defective.     Parker  v.  Palmer,  13 
R.  I.  359. 

90.  West  Pub.  Co.  v.  Bottineau,  84 
Minn.  239,  25  N.  W.  405. 

91.  State  V.  Wilson,  24  Kan.  50, 
but  where  the  fact  otherwise  appears, 
as  from  the  attestation,  the  irregular- 
ity does  not  avoid  the  writ. 

92.  Pelham  v.  Edwards,  45  Kan. 
547,  26  Pac.  41. 

[a]  Meaning  of  the  word  "party" 
as  used  in  these  statutes  is  that  the 
writ  'Shall  issue  to  the  coroner  when 
the  sheriff  is  expressly  mentioned  in 
the  record  as  a  plaintiff  or  defendant 
and  does  not  include  a  ease  in  which 
he  may  be  interested  in  the  suit  but 
is  not  named  therein.  Douglass  v. 
Gardner,  63  Me.  462. 

93.  State  v.  Beckner,  132  Ind.  371, 
31    N.   E.   950,   32   Am.    St.   Rep.    257. 

94.  Tripp  V.  Howe,  45  Vt.  523. 

95.  Warren  v.  Leiter,  24  E.  I.  36, 
52  Atl.  76. 

96.  Bower  v.  Tallman,  5  Watts  &  S. 
(Pa.)  556. 

97.  Me. — Musgrave  v.  Farren,  92 
Me.  198,  42  Pac.  355.  Mich.— Sexton 
V.  McDowd,  38  Mich.  148.  Okla.— Ed- 
dings  V.  Boner,  1  Ind.  Ter.  173,  38' 
S.  W.  1110.  E.  I.— Warren  v.  Leiter, 
24  E.  L  36,  52  Atl.  76. 
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be  seized  with  a  reasonable  degree  of  certainty.^^  This  description 
need  not  be  so  explicit  and  exclusive  as  to  supersede  recourse  to 
extrinsic  help,^'  but  must  be  enough  to  enable  the  officer  to  identify 
the  property.^ 

(in.)  Value  of  Property.  —  The  writ  need  not  state  the  value  of 
the  property,^  nor  is  the  value  a  necessary  part  of  the  description 
of  the  propertyT^ 

c.  Alias  and  Pluries  Writs.  —  In  an  otherwise  proper  ease  alias* 
and  pluries^  writs  should  issue  as  in  any  other  action. 

d.  Objections  and  Waiver  of  Defects.  —  Defects  in  the  form  of 
the  writ  may  be  waived^  by  failing  to  make  a  timely  objection 
thereto.'  Thus,  in  some  states,  a  motion  to  quash  comes  too  late 
when  made  after  a  general  appearance,®  or,  in  others,  after  pleading 
to  the  merits.^  If  the  writ  is  defective,^"  or  the  undertaking  upon 
which  it  issued  has  been  found  insufScient  and  a  proper  one  has 


98.  Musgrave  v,  Farren,  92  Me. 
198,  42  Pac.  355;  Warren  v.  Leiter,  24 
E.  I.  36,  52  Atl.  76. 

99.  Sexton  v.  MeDowd,  38  Mieh. 
148. 

1.  Colo. — Hook  V.  Fenner,  18  Colo. 
283,  32  Pac.  614,  36  Am.  St.  Rep.  277. 
Me. — Musgrave  v.  Farren,  92  Me.  198, 
42  Pae.  355;  Wingate  v.  Smith,  20  Me. 
287.  Mass.— Whittle  v.  Phelps,  181 
Mass.  317,  63  N.  E.  907;  Litehman  v. 
Potter,  116  Mass.  371.  Mich.— Pingree 
V.  Steere,  68  Mich.  204,  35  N.  W.  905; 
Elliott  V.  Hart,  45  Mich.  234,  7  N.  W. 
812;  Sexton  v.  Dowd,  38  Mieh.  148. 
Neb. — Sullivan  v.  Hansen,  95  Neb.  779, 
146  N.  W.  983.  Nev. — Buckley  v.  Buck- 
ley, 9  Nev.  373.  N.  Y.— McCarthy  v. 
Ockerman,  154  N.  Y.  565,  49  N.  E. 
153.  Pa. — Euch  V.  Morris,  28  Pa.  245. 
Wis.— State  v.  Welsh,  37  Wis.  196. 

[a]  Where  the  property  is  in  a 
specified  place  or  building  and  is  all 
the  property  therein  situated,  a  gen- 
eral description  thereof  is  suflScient. 
McCarthy  v.  Ockerman,  154  N.  Y.  565, 
49  N.  E.  153.  To  same  effect:  Liteh- 
man V.  Potter,  116  Mass.  371,  where 
"the  ofacer  is  directed  to  replevy  the 
contents  of  a  grocery  'store"  which 
w,as  definitely  located. 

2.  Blake  v.  Darling,  116  Mass.  300; 
Litehman  v.  Potter,  116  Mass.  371; 
State  V.  Welch,  37  Wis!  196.  Compare 
Warren  v.  Leiter,  24  R.  I.  36,  52  Atl. 
76. 

3.  State  V.  Welch,  37  Wis.  196. 

4.  Ark. — ^Pool  V.  Loomis,  5  Ark.  110. 
ni.— O'Brien  v.  Haynes,  61  111.  494. 
Mich.— Palmer  v.  Willett,  105  Mich. 
86,  62  N.  W.  1027;  Maxon  v.  Perrott, 
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17  Mich.  332,  97  Am.  Dee.  191.  N.  Y. 

Snow    V.    Boy,    22    Wend.    602.  Wis. 

Hiles   V.    McFarland,   4    Chand.  89.    3 

Ein.  365.  .    " 

[a]  "Any  writ  or  other  process," 
the  language  of  some  statutes  in  pro- 
viding for  alias  and  pluries  writs,  in- 
cludes the  writ  of  replevin.  Pool  v. 
Loomis,  5  Ark.  110. 

5.  Fla. — Branch  v.  Branch,  6  Fla. 
314.  Mich. — Maxon  v.  Perrott,  17 
Mich.  332,  97  Am.  Dec.  191.  N.  Y. 
Snow  V.  Eoy,  22  Wend.  602. 

6.  Tripp   V.  Howe,   45   Vt.   523. 

7.  Ark.— 'King  v.  Connevy,  52  Ark. 
115,  12  S.  W.  203.  Colo.— Hook  v. 
Fenner,  18  Colo.  283,  32  Pac.  614,  36 
Am.  St.  Eep.  277.  111.— Graves  v. 
Shoefelt,  60  111.  462.  Kaji.- Carr  v 
Huffman,  47  Kan.  188,  27  Pac.  827. 
'^*-~Tripp  V.  Howe,  45  Vt.  523. 

8.  Colo.— Wyatt  V.  Freeman,  4  Colo. 
14.  Fla. — Branch  v.  Branch,  6  Fla. 
314.  N.  J. — Kraemer  v.  Kraemer  Drue 
Co.,  59  N.  J.  L.  9,  35  Atl.  791.  Vt. 
Tripp  V.  Howe,  54  Vt.  523. 

[a]  Waiver  by  Pleading.— A  vari- 
ance between  the  writ  and  the  declara- 
tion waived  by  pleading.  Eeeder  v. 
Moore,    95   Mieh.    594,   55   N.    W.    436. 

9.  Clark  v.  Dunlap,  50  Mieh.  492, 
15  N.  W.  565.  ' 

Waiver  of  defects  in  affidavit  and 
bond,  and  objections  and  exceptions  to 
■such  defects  generally,  see  supra,  VIII, 
A,  4,  d. 

10.  Varner  v.  Bowling,  54  Kan.  380, 
38  Pac.  481;  Anderson  v.  Stewart,  108 
Md.  340,  70  Atr  228, 
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not  been  snppHed,^^  the  proper  procedure  is  to  move  to  quash  the 
writ.  In  a  proper  ease,  instead  of  quashing,  the  court  may  permit 
amendment  of  the  writ.^^  Where  a  provisional  seizure  is  not  neces- 
sary,^' quashing  the  writ  does  not  interfere  with  the  progress  of 
the  action.^* 

e.  Amendment.  —  Amendments  to  the  writ  may  be  allowed*"  to 
correct  formal,"  but  not  substantial,"  defects. 

f .  Execution  of  Writ.  —  (I.)  General  Statement.  —  Statutes  which 
prescribe  the  manner  and  method  of  executing  the  writ  of  replevin 
must  be  complied  with.^^  Service  of  the  writ  on  the  defendant,  when 
required,  may  be  made  after  seizure  of  the  property.*' 

(II.)  By  Whom  Served.20  __  Unless  a  statute  designates  the  sheriff  as 
the  officer  by  whom  service  of  the  writ  shall  be  made,^*  it  may  be 
served  by  the  sheriff  or  a  constable.^^  Service  may  be  made  by  a 
deputy  of  the  designated  officer.^'  "Where  the  sheriff  is  a  party 
statutes  sometimes  provide  for  service  by  the  coroner.'^*  A  sheriff 
may  serve  a  replevin  writ  against  his  deputy,  but  the  deputy  may 
not  serve  a  similar  writ  against  the  sheriff.^" 

(m.)  Seizing  the  Property. —  (A.)  General  STATBMBNT.ao  —  Only  the 
property  described  in  the  writ,^'  when  found  in  the  possession  of 


11.  Varner  v.  Bowling,  54  Kan.  380, 
38  Pae.  481. 

12.  See  infra,  VIII,  A,  5,  e,  and 
Eoberts  v.  Gee,  39  Fla.  531,  22  So.  877. 

13.  See  supra,  VIII,  A,  1. 

14.  Varner  v.  Bowling,  54  Kan.  380, 
38   Pac.   481. 

15.  Parker  v.  Palmer,  13  /E.  I.  359. 

16.  Fla. — Eoberts  v.  Gee,  39  Fla. 
531,  22  So.  877.  N.  0.— Leathers  v. 
Morris,  101  N.  C.  184,  7  S.  E.  783. 
N.  Y. — Cayward  v.  Doolittle,  6  Cow. 
602.  R.  I.— Parker  v.  Palmer,  13  E.  I. 
359.  Wis.— McCourt  v.  Bond,  64  Wis. 
596,  25  N.  W.  532. 

17.  Musgrave  v.  Farren,  92  Me. 
198,  42  Pac.  355. 

18.  Hoyt  V.  Carson,  40  Pa.  Co.  Ct. 
556;  Abrams  v.  Jones,  4  Wis.  806. 

19.  State  V.  Wilson,  24  Kan.  50; 
Erskine  c.  Vannah,  114  Me.  225,  95 
Atl.  1024. 

20.  To  whom  writ  directed,  see 
supra,  VIII,  A,  5,  b. 

21.  Ealston  v.  Strong,  Brayt.  (Vt.) 
216. 

22.  Smith  v.  Eals,  81  Iowa  235,  46 
N.  W.  1110,  25  Am.  St.  Eep.  486. 

23.  Douglass  V.  Gardner,  63  Me. 
462,  sheriff. 

24.  See  the  statntea  and  supra, 
vm,  A,  5,  b. 

[a]  The  word  "party"  in  such 
statutes  means  where  the  sheriff  is  a 


record   plaintiff   or    defendant.     Doug- 
lass V,  Gardner,  63  Me.  462. 

[b]  A  remote  or  contingent  Inter- 
est of  the  sheriff,  which  may  arise  and 
'grow  out  of  the  suit  afterwards,  is 
not  such  an  interest  as  authorizes  a 
coroner  to  serve  the  writ  under  such 
statutes.  Browning  v.  Bancroft,  5 
Mete.  (Mass.)  88.  To  same  effect, 
Stacy  V.  Farnham,  2  How.  Pr.  (N. 
y.)   26. 

[c]  When  the  sheriff's  deputy  is  a 
party  the  sheriff  has  no  such  interest 
as,  under  these  statutes,  will  preclude 
him  from  serving  the  writ.  Browning 
V.  Bancroft,  5  Mete.  (Mass.)  88;  FOrd 
V.  Dyer,  26  Miss.  243. 

[d]  Special  deputy  of  the  coroner 
may  execute  the  writ.  Jewell  v. 
Hutchinson,  31  N.  J.  L.  71. 

25.  Browning  v.  Bancroft,  5  Mete. 
(Mass.)  88;  Ford  v.  Dyer,  26  Miss.  243. 

[a]  "The  distinction  is  obvious. 
The  sheriff  acts  in  his  own  name,  and 
l)y  virtue  of  his  official  authority. 
The  deputy  acts  in  the  name  of  the 
sheriff,  and  by  virtue  of  the  authority 
from  him  derived."  Ford  v.  Dyer,  26 
Miss.  243. 

26.  Jurisdictional  necessity  of  pro- 
Tisional  seizure,  see  Warren  v.  Leiter, 
24  E.  I.  36,  52  Atl.  76,  and  supra, 
vni.  A,  1. 

27.  Chandler  v.  Smith,  34  Ark.  527; 
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the  defendant,^'  may  be  taken.  It  is  not  .necessary  that  the  property 
be  actually  removed;^'  the  officer  may  take  possession  by  leaving  the 
goods  on  the  premises  and  placing  a  deputy  in  charge,^"  or,  by  taking 
the  defendant's  receipt  therefor.^^ 

(B.)    Use  op  Fokce Unless  altered  by  statutes,^^  the  rule  is  that 

the  officer  executing  the  writ  may  meet  force  with  force,^'  provided 
he  use  only  so  much  as  is  justly  necessary,^*  and  he  may  take  with 
him  a  posse  or  such  assistance  as  he  deems,  necessary.^'  Generally, 
the  officer  may  not  break  into  a  dwelling  to  seize  goods  under  the 
replevin  writ.''*  Whether  or  not  he  may  do  so  after  having  demanded 
and  been  refused  admittance,  the  authorities  both  affirm^^  and  deny.^^ 
Where  it  appears  that  demand  would  be  unavailing,  it  need  not  be 
made.^'  Having  lawfully  passed  the  outer  door,  the  officer  may 
break  open  inner  doors  if  necessary,*"  and  where  the  sheriff  finds  a 
house  open  he  may  enter  it  peaceably  for  the  purpose  of  serving  a 
writ  of  replevin.*^ 

(IV.)  Appraisement.  —  Statutes  sometimes  provide,  for  the  selection  of 
appraisers  and  ftn  appraisement,*^  though  failure  of  the  officer  to 


Standard   Foundry    Co.   v.   Schloss,   43 
Mo.  App.  304. 

28.  Mich. — Sexton  v.  McDowd,  38 
Mieh.  148.  N.  Y. — ^Lehman  v.  Mayer, 
8  App.  Div.  311,  40  N.  Y.  Supp.  933, 
75  N.  y.  St.  330.  Ohio. — State  v.  Jen- 
nings, 14  Ohio  St.  73. 

29.  Barbour  v.  White,  37  111.  164. 

30.  Barbour  v.  White,  37  111.  164. 

31.  Hunton  v.  Palmer,  67  N.  J.  L. 
94,  50  Atl.  599;  Glass  v.  Hauser,  40 
Misc.  661,  83  N.  Y.  Supp.  177;  Mar- 
shall V.  Friend,  33  Mise.  443,  68  N.  Y. 
Supp.  502. 

32.  See  the  statutes  9,nd  Howe  «. 
Oyer,  50  Hun  559,  3  N.  Y.  Supp.  726, 
20  N.  Y.  St.  685. 

33.  Prettyman  «.  Dean,  2  Harr. 
(Del.)   494. 

[a]  An  assault  and  battery  may  not 
be  committed  unless  an  assault  is  com- 
mitted on  the  officer.  Prettyman  V. 
Dean,  2  Harr.  (Del.)  494. 

34.  Prettyman  v.  Dean,  2  Harr. 
(Del.)   494. 

35.  Prettyman  v.  Dean,  2  Harr. 
(Del.)  494. 

36.  D.  0. — Palmer  v.  King,  41  App. 
Cas.  419,  Ann.  Cas.  1915C,  1139.  Ind. 
State  V.  Beckner,  1321  lud.  371,  31 
N.  E.  950,  32  Am.  St.  Rep.  257.  B.  I. 
Kelley  v.  Schuyler,  20  R.  I.  432,  39 
Atl.  893,  78  Am,  St.  Rep.  887,  44 
L.  R.  A.  435. 

[a]  When  the  dwelling  house  Is  not 
that  of  the  defendant  the  rule  has 
been  held  not  to  apply.  Jones  v.  Her- 
tda,  12  Pa.  Co.  Ct.  183. 

Vol.  xxt: 


37.  Ind.— State  v.  Beekner,  132  Ind. 
371,  31  N.  E.  950,  "32  Am.  St.  Rep. 
257.  N.  Y. — Howe  v.  Oyer,  50  Hun 
559,  3  N.  Y.  Supp.  726,  20  N.  Y.  St. 
685.  Pa. — See  Jones  v.  Herron,  12  Pa. 
Co.  Ct.  183.  In  this  case  it  was  said: 
"Under  the  common  law  and  statute, 
the  sheriff  may  break  outer  doors  or 
enter  by  unusual  ways  for  the  purpose 
of  executing  the  writ"  of  replevin. 
No  proviso  of  a  demand  was  men- 
tioned but  the  facts  show  a  demand 
to  have  been  made." 

[a]  The  rule  of  the  common  law 
was  that  after  demanding  admittance 
the  outer  door  might  be  broken  if 
the  demand  was  refused  or  ignored. 
Howe  V.  Oyer,  50  Hun  559,  3  N.  Y. 
Supp.  726,  20  N".  Y.  St.  685. 

38.  Kelley  v.  Schuyler,  20  R.  I.  432, 
39  Atl.  893,  78  Am.  St,  Bep.  887,  44 
L.  R.  A.  435. 

39.  Howe  V.   Oyer,   50   Hun   559,   3 

N.  Y.  Supp.  726,  20  N.  Y.  St.  685. 

40.  Prettyman  v.  Dean,  2  Harr. 
(Del.)   494. 

[a]  A  vault  may  not,  it  has  been 
held,  be  broken  open  until  the  person 
in  charge  has  been  requested  and  given 
a  reasonable  opportunity  to  open  tho 
same.  Butterfield  v.  Oppenheimer,  64 
Hun  633,  18  N.  Y.  Supp.  826,  45  N.  Y. 
St.  81,  affirmed,  135  N.'  Y.  648,  32 
N.  E.  647. 


41.  Prettyman    v.    Dean,    2 
(Del.)   494. 

42,  See  the  statutes, 
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appoint  appraisers  will  not  justify  a  dismissal,*'  and  the  parties  may- 
waive  this  by  an  agreement  as  to  the  value.** 

(V.)  Return  of  Writ.«  —The  return  should  be  to  the  court  issuing 
the  writ*^  and  should  set  forth  the  facts  showing  the  acts  done  in 
executing  the  writ.*'  Conclusions  of  the  officer  are  ordinarily  in- 
sufficient.*^ 

g.  Staying  or  Suspending  Execution.  —  The-  court  has  power  upon 
a  motion  therefor  to  stay  or  suspend  the  operation  of  the  writ.** 

h.  Third  Party  Claims.  —  Statutes  generally  provide  for  the 
making  of  claims  to  the  property  by  persons  not  parties  to  the  re- 
plevin suitj^"  and  such  claims  must  be  made  in  the  manner  thus 
provided.^^ 

B.  Kedeliveey  to  Dependant.  —  1.  In  General.  —  The  statutes, 
in  general,  make  provision  for  redelivery  of  the  replevied  property 
to  the  defendant  upon  compliance  by  him  with  certain  prescribed 
conditions.^^    Such  redelivery  must  be  sought  before  the  property  is 


43.  Parlin  v.  Austin,  3  Colo.  337; 
Miller  v.  Cushman,  38  Vt.  593. 

fa]  The  Reason. — "If  the  officer 
fails  to  perform  his  duty,  to  the  in- 
jury of  the  defendant,  ,an  action  will 
lie  against  him;  but  the  plaintiff,  to 
whom  no  fault  is  to  be  imputed,  so 
far  as  the  record  discloses,  should  not 
be  made  to  suffer  unnecessarily  for  the 
negligence  of  either  an  officer  of  the 
law  or  of  the  appraisers."  Parlin  v. 
Austin,  3  Colo.  337. 

44.  Wolcott  V.  Mead,  12  Mete.  516, 
where  the  officer  so  certified. 

45.  See  generally  the  title  ■' 'Re- 
turns." 

46.  Richardson  v.  Davis,  59  Miss. 
15. 

47.  Miller  v.  Moses,  56  Me.  128; 
Miller  v.  Cushman,  38  Vt.  593. 

[a]  That  the  property  was  taken 
intio  custody  should  be  stated  as  this 
is  jurisdictional.  Gallup  v.  Wortmann, 
ll'Colo.  App.  308,  53  Pae.  247. 

[b]  Where  there  are  several  pieces 
of  property  Involved,  what  property 
was  seized  should  be  clearly  indicated. 
Miller  v.  Moses,  56  Me.  128. 

[c]  Compared  with  return  of  final 
levy  of  execution  on  real  estate,  it  has 
been  said  that  "much  of  the  artificial 
reasoning  and  literal  following  of  the 
statute  which  have  been  thought  ap- 
plicable" where  title  to  realty  was 
passed,  "cannot  without  'great  incon- 
venience and  wrong  be  allowed  to  gov- 
ern the  sufficiency  of  a  return  upon 
a  writ  of  replevin  or  upon  mesne 
process."  Miller  v.  Cushman,  38  Vt. 
993. 


48.  Miller  v.  Cushman,   38  Vt.  593.. 

49.  Mutual  Commission  &  Stock  Co. 
V.  Moore,  13  App.  Cas.  (D.  C.)  78, 
where  it  appeared  that  the  property 
held  by  the  police  was  needed  as  evi- 
dence. 

[a]  The  property  should  be  brought 
into  court  to  await  the  further  action 
of  the  court.  Mutual  Commission  & 
Stock  Co.  V.  Moore,  13  App.  Cas.  (D. 
C.)   78. 

50.  See  the  statutes  and  McCarthy 
V.  Ockerman,  154  N.  Y.  565,  49  N.  E. 
153;  Wright  Steam-Bng.  Wks.  v.  New 
York,  etc.  Bng.  Co.,  44  Misc.  580,  90 
N.  Y.  Supp.  130;  King  v.  Orser,  4  Duer 
(N.  T.)  431,  But  see  Central  Bank 
V.  Georgia  Grocery  Co.,  120  Ga.  883, 
48  8.  E.  325. 

On  levy  of  attachment,  see  3  Stand- 
ard Pkoc.  648. 

On  garnishment,  see  10  Standaed 
Peoc.  550. 

On  levy  of  execution,  see  16  Stand- 
ard Peoc.  124. 

51.  McCarthy  v.  Ockerman,  154  N. 
Y.  565,  49  N.  B.  153.  See  Bishop  v, 
Baxter,  3  Daly  (N.  Y.)  176,  affidavit 
may  be  by  agent. 

52.  Alaska. — Mayhood  v.  Letender, 
4  Alaska  226.  Ark.— O'Brien  v.  Al- 
ford,  114  Ark.  257,  169  S.  W.  774. 
Cal. — ^Bailey  v.  Security  Trust  Co.,  34 
Cal.  App.  348,  167  Pae.  409.  Colo. 
Smith  V.  Stubbs,  16  Colo.  App.  130,  63 
Pae.  955.  Ind.  Ter.  —  Spencer  v. 
Davidson,  5  Ind.  Ter.  231,  82  S.  W. 
731.  la. — American  Soda  Fountain  Co. 
V.  Dean  Drug  Co.,  136  Iowa  312,  111 
N.  W.  534.    Ean. — Jordan  v.  Johnson, 
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delivered  to  the  plaintiff,^'  and  within  a  specified  time  after  defend- 
ant is  apprised  of  its  seizure  by  the  officer.^* 

2.  Bond  or  Undertaking.^^  —  a.  Necessity  for.  —  To  entitle  the 
defendant  to  thus  recover-  the  property,  he  is  usually  required  to 
execute  to  the  plaintiff^"  a  bond  or  undertaking,^'  and  his  failure  to 
comply  with  the  statute  in  this  respect  will  justify  the  officer  in  with- 
holding the  property .°' 


I  Kan.  App.  656,  42  Pac.  415.  Md. 
Montgomery  v.  Black,  4  Harr.  &  McS. 
391.  Minn. — O'Brien  v.  Curry,  111 
Minn.  533,  127  :i^.  W.  411,  137  Am.  St. 
Eep.  563.  Mont. — State  ex  rel.  Johnson 
V.  Collins,  41  Mont.  526,  110  Pac.  526. 
Nev. — State  ex  rel.  Sugarman  v.  Lamb, 
87  Nev.  19,  138  Pac.  907.  N.  J.— Nel- 
son V.  Bock,  84  N.  J.  L.  123,  85  Atl. 
1009.  N.  Y. — Denier  v.  Bonewur,  13i 
App.  Div.  577,  119  N".  Y.  Supp.  313. 
Ohio. — TJphaus  v.  Eoof,  68  Ohio  401, 
67  N.  E.  717.  Okla. — Burton  v.  Doyle,- 
165  Pac.  169;  Perryman  c.  Brown,  25 
Okla.  138,  105  Pac.  680,  S.  0.— Parish 
V.  Smith,  66  S.  C.  424,  45  S.  E.  16. 
Tex. — Keasler  Lumb.  Co.  v.  Clark  (Tex. 
Civ.  App.),  151  S.  W.  345,  Wis. 
Hoeffler  Mfg.  Co.  v.  Maehajewski,  157 
Wis.  184,  157  N.   W.  702. 

[a]  Retention  of  property  author- 
ized upon  execution  of  bond.  Clark 
V.  Adair,  3  Harr.  (Del.)  113;  Terry  v. 
Johnson,  109  Ky.  589,  60  S.  W.  300. 

53.  Nev. — State  ex  rel.  Sugarman  v. 
Lamb,  37  Nev.  19,  138  Pac.  907.  Wis. 
Hoeffler  Mfg.  Co.  v.  Maehajewski,  157 
Wis.  184,  157  N.  W.  702.  S.  C— Parish 
V.  Smith,  66  S.  C.  424,  45  S.  B.  16. 

54.  Graham  v.  Wells,  18  How.  Pr. 
(N.  Y.)   376;  Lunneman  v.  Lunneman, 

II  Pa.  Dist.  759. 

I  [a]  Within  twenty-four  hours  after 
service  of  the  copy  of  summons  on  de- 
fendant, see  Burton  v.  Doyle  (Okla.), 
165  Pac.  169.  . 

[b]  Within  forty-eight  hours  of 
the  taking  of  the  property  and  the 
service  of  the  writ.  Smith  v.  Stubbs, 
16  Colo.  App,  130,  63  Pac.  955;  Spen- 
cer V.  Davidson,  5  Ind.  Ter.  231,  82 
S.  W.  731. 

55.  See  generally  the  titles  "Bonds; ' ' 
"Undertakings." 

56.  O'Brien  v.  Alford,  114  Ark.  257, 
169  S.  W;  774;  Smith  v.  Stubbs,  16 
Colo.  App.  130,  63  Pac.  955. 

[a]  A  bond  executed  to  the  sheriff 
instead  of,  to  the  plaintiff  as  required, 
held  good  as  a  common  law  obligation. 
Smith  r.  Stubbs,  16  Colo.  App.  130,  63 
Pac.  955. 
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57,  Alaska. — Mayhood  v.  Letender, 
4  Alaska  226.  Ark. — O'Brien  v.  Al- 
ford, 114  Ark.  257,  169  S.  W.  774. 
Oolo. — Smith  v.  Stubbs,  16  Colo.  App. 
130,  63  Pac.  955.  Ind.  Ter.— Spencer 
V.  Davidson,  5  Ind.  Ter.  231,  82  S.  W. 
731.  la. — ^American  Soda  Fountain  Co. 
V.  Dean  Drug  Co.,  136  Iowa  312,  111 
N.  W.  534.  Kan. — Jordan  v.  Johnson, 
1  Kan.  App.  656,  42  Pac.  415.  Mont. 
State  ex  rel.  Johnson  v.  Collins,  41 
Mont.  526,  110  Pac.  526.  Nov.— State 
ex  rel.  Sugarman  v.  Lamb,  37  Nev.  19, 
138  Pac.  907.  N.  Y.— Denier  i;.  Bone- 
wur, 134  App.  Div.  577,  119  N.  Y. 
Supp.  ^13,  N.  J. — Lembeck  &  Betz 
Brewing  Co.  v.  Tarrant,  79  N.  J.  L. 
372,  75  Atl.  474.  Ohio.— Uphaus  v. 
Eoof,  68  Ohio  401,  67  N.  E.  717; 
Hunt  V.  Williams,  7  Ohio  C.  C.  224,  4 
Ohio  Cir.  Dee.  568.  Okla. — ^Burton  v. 
Doyle,  165  Pac.  169.  S.  C— Parish  v. 
Smith,  66  S.  G.  424,  45  S.  E.  16.  Tex. 
Keasler  Lumb.  Co.  v.  Clark  (Tex.  Civ. 
App.),  151  S.  W.  345.  Wis.— Hoeffler 
Mfg.  Co.  V.  Maehajewski,  157  Wis.  184, 
157  N.  W.  702.  " 

[a]  The  bond  must  he  taken  by 
the  officer  levying  the  writ,  or  by  an 
officer  who  has  succeeded  to  the  pos- 
session of  the  property  under  the  writ. 
Burton  v,  Doyle  (Okla.),  165  Pae. 
169. 

[b]  The  redelivery  bond  is  a  sub- 
stitute for  the  property  (1)  only  in 
those  cases  where  a  delivery  of  the 
property  cannot  be  had  on  final  judg- 
ment. It  then  stands  in  place  of  the 
property  and  as  security  for  the  pay- 
ment of  the  value  thereof  to  the  plain- 
tiff. O'Brien  v.  Curry  &  Whyte,  111 
Minn.  533,  127  N.  W.  411,  137  Am.  St. 
Eep.  563;  Katz  v.  Hlavac,  88  Minn. 
56,  92  N.  W.  506.  (2)  That  the  bond. 
is  not  a  substitute  for  the  property 
so  as  to  enable  defendant  'to  pay  the 
value  of  the  property  after  judgment 
and  retain  it',  see  Swantz  v.  Pillow, 
50  Ark.  300,  T  S,  W.  167,  7  Am.  St. 
Eep.  98;  Hanlon  v.  O'Keefe,  55  Mo. 
App.  528. 

68.    State  ex  rel.  Johnson  v.  Collins, 
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b.  Form  and  Sufficiency.  —  The  bond  should  conform  to  the  statu- 
tory requirements^"  as  to  number^"  and  qualifications'^  of  sureties,  the 
amount  of  the  penalty,''^  and  the  condition  thereof .°^ 

c.  Justification  of  Sureties.  —  The  plaintiff  may  require  defend- 
ant's sureties  to  justify,'*  and  defendant's  failure  to  cause  his 
sureties  to  justify  amounts  to  an  abandonment  of  the  redelivery  pro- 
ceedings,'^ and  gives  the  plaintiff  the  right  to  have  the  property  de- 
livered to  him  by  the  sheriff  the  same  as  if  no  undertaking  had  been 
given  at  all."  ^  , 

3.  Effect  of  Redelivery.  —  Upon  defendant 's  recovering  the  prop- 
erty in  replevin  the  suit  is  in  some  states  turned  into  one  for  dam- 


41  Mont.  526,  110  Pac.  526;  HoefSer 
MXg.  Co.  V.  Maohajewski,  157'  Wis. 
184,  157  N.  W.  702. 

59.  Hoeffler  Mfg.  Co.  v.  Maohajew- 
Bki,  157  Wis.  184,  157  N.  W.  702. 

[a]  Attachment  or  execution  'boncl 
not  sufficient.  .Hoeffler  Mfg.  Co.  «. 
Machajewski,  157  Wis.  184,  157  N.  W. 
702. 

[b]  Although  the  principal  need  mot 
sign  the  bond,  their  doing  so  does  not 
invalidate  it.  Hedderiek  v.  Pontet,  6 
Mont.  345,  12  Pae.  765. 

[c]  That  bond  not  signed  by  de- 
fendant does  not  invalidate  it  provid- 
ing the  sureties  have  properly  signed 
it.  Polite  V.  Bero,  63  S.  C.  209,  41 
S.  E.   305. 

[d]  Waiver  by  tender  of  cash  bond 
of  right  to  tender  redelivery  bond. 
State  ejc  r^l.  Johnson  v.  Collins,  41 
Mont.  526,  110   Pac.   526. 

[e]  A  common  law  bond  has,  how- 
ever, been  deemed  sufScient.  Colo. 
Smith  V.  Stubbs,  16  Colo.  App.  130,  63 
Pac.  955.  Ky. — Terry  v.  Johnson,  109 
Ky.  589,  60  S.  W.  300.  Mont.— Hed- 
deriek V.  Pontet,  6  Mont.  345,  12  Pac. 

,  765.     Okla.— Wood  v.  Colby,  30  Okla. 
106,  118  Pac.  584. 

60.  See  infra,  this  note. 

[a]  Two  or  more  sureties.  Mont. 
State  ex  rel.  Johnson  v.  Collins,  41 
Mont.  526,  110  Pac.  526.  Nev.^State 
ex  rel,  Sugarman  «.  Lamb,  37  Nev. 
19,  138  Pac.  907.  S.  0.— Polite  v. 
Bero,  63  S.  C.  209,  41  S.  E.  305.  Wis. 
Hoeffler  Mfg.  Co,  v.  Machajewski,  157 
Wis.  184,  157  N.  W.  702. 

[b]  One  or  More  Sureties. — O'Brien 
V.  Alford,  114  Ark.  257,  169  S.  W. 
774;  Spencer  v.  Davidson,  5  Ind.  Ter. 
231,  82  S.  W.  731. 

ei.    See  the  statutes, 
[a]    Time  to  find  sullldent  sureties 
should  be  allowed  defendant  by  sheriff. 


Clark  V.  Adair,  3  Harr.  (Del.)  113. 

62.  Double  the  Amount  of  Value  of 
Property. — Nev. — State  ex  rel.  Sugar- 
man  V.  Lamb,  37  Nev.  19,  138  Pac.  907. 
Okla.— Burton  v.  Doyle,  165  Pac.  169. 
Wis. — Hoeffler  Mfg.  Co.  v.  Machajew- 
ski, 157  Wis.  184,  157  N.  W.  702. 

63.  American  Soda  Fountain  Co.  v. 
Dean  Drug  Co.,  136  Iowa  312,  111 
N.  W.  534. 

[a]  The  condition  usually  is  (1)  for 
the  delivery  of  the  property  to  the 
plaintiff  if  delivery  be  adjudged,  and 
for  payment  to  the  plaintiff  of  such 
sum  as  may  be  recovered  against  the 
defendant  (Mont. — ^Hedderiek  v.  Pon- 
tet, 6  Mont.  345,  12  Pac.  765.  Nev. 
State  ex  .rel.  Sugarman  v.  Lamb,  37 
Nev.  19,  138  Pac.  907.  N.  J.— Lem- 
beck  &  Betz  Brewing  Co.  v.  Tarrant, 
79  N.  J.  L.  372,  75  Atl.  474.  S.  0. 
Parish  v.  Smith,  66  S.  C.  424,  45  S.  B. 
16.  Wis.— Hoeffler  Mfg.  Co.  v.  MacEa- 
jewski,  157  Wis.  184,  157  N.  W.  702; 
Drinkwine  «.  Eau  Claire,  83  Wis.  428, 
53  N.  W.  673),  or  simply  (2)  that  de- 
fendant shall  perform  the  judgment  of 
the  court  in  the  action.  Ark. — O'Brien 
V.  Alford,  114  Ark.  257,  169  S.  W. 
774.  Ind. — Spencer  v.  Davidson,  5 
Ind.  Ter.  231,  82  S.  W.  731.  Pa.— Wat- 
terson  v.  Fuelhart,  169  Pa.  612,  32"  Atl. 
597. 

64.  See  generally  the  title  "Justi- 
fication of  Sureties." 

65.  Bailey  v.  Security  Trust  Co.,  34 
Cal.  App.  348,  167  Pac.  409;  Bailey  v. 
Baker,  28  Cal.  App.  537,  153  Pac.  242. 

66.  Bailey  v.  Security  Trust  Co.,  34 
Cal.  App.  348,  167  Pac.  409;  Bailey  v. 
Baker,  28  Cal,  App.  537,  153  Pac.  242; 
State  ex  rel.  Johnson  v.  Collins,  41 
Mont.  526,  110  Pae.  526. 

[a]  Mandamus  to  compel  delivery 
to  plaintiff.  State  ex  rel.  Johnson  v. 
Collins,  41  Mont.  526,  110  Pac.  526. 
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ages  for  the  value  of  the  property,  or  for  the  return  of  the  goods 
to  the  plaintiff  at  his  option. °^ 

As  Affecting  Title  and  Custody Kedelivery  of  the  property  to  de- 
fendant does  not  vest  absolute  title  in  him,^'  but  he  holds  it  subject 
to  the  final  determination  of  the  aetion.°^  The  property  is  considered 
in  custodia  legis/°  and  is  not  subject  to  seizure  under  other  legal 
process.'^ 

Admissions  by.  —  Defendant  by  giving  a  forthcoming  bond  and  re- 
covering possession  of  the  property  admits  that  he  had  possession 
of  the  goods  at  the  commencement  of  the  suit,'^  that  they  were  the 
same  as  those  taken  from  him  by  the  plaintiff/^  and  that  he  has 
taken  them  back.^*  But  he  is  not  estopped  from  denying  the  owner- 
ship or  right  of  possession  of  the  plaintiff,"  nor  from  denying  that 
his  own  possession  was  wrongful.'*  By  rebonding  the  property  de- 
fendant also  waives  all  objections  he  might  have  to  the  plaintiff's 
proceedings  in  obtaining  delivery  of  the  property.'' 

IX.  COMMENCING  THE  ACTION.  —  At  common  law,  the  action 
of  replevin  was  commenced  by  an  original  writ  issued  out  of  chancery, 
directed  to  the  sheriff  of  the  county  where  the  chattels  to  be  replevied 
were  situated,  commanding  him  to  replevy  and  deliver  them,  and  to 
cause  the  defendant  to  be  brought  to  justice  for  their  wrongful  de- 
tention.'^    It  is  now  generally  commenced  in  the  same  manner  as 


67.  Nelson  v.  Bock,  84  N.  J.  L. 
123,  85  Atl.  1009;  Lembeck  &  Betz 
Brewing  Co.  v.  Tarrant,  79  N.  J,  L. 
372,  75  Atl.  474. 

[a]  Defraidant  cannot  tender  the 
goods  to  plaintiff  in  lieu  of  their  value 
and  damages.  Lembeck  &  Betz  Brew- 
ing Co.  V.  Tarrant,  79  N.  J.  L.  372, 
75  Atl.  474. 

68.  O'Brien  v.  Curry  &  Whyte,  111 
Minn.  533,  127  N.  W.  411,  137  Am.  Bt. 
Eep.  563. 

[a]  Injunction  to  restrain  sale  of 
property  by  defendant  before  de- 
termination of  the  replevin  Buit.  Up- 
haus  V.  Koof,  68  Ohio  401,  67  N.  E. 
717. 

[b]  A  purchaser  of  the  property 
from  such  rebonding  defendant  re- 
quires no  better  title  than  the  defend- 
ant. O'Brien  v.  Curry  &  Whyte,  111 
Minn.  533,  127  N.  W.  411,  137  Am. 
St.  Rep.  563;  Katz  v.  Hlavae,  88  Minn. 
56,  92  N.  W.  506. 

69.  O'Brien  v.  Curry  &  Whyte,  111 
Minn.  533,  127  N.  W.  411,  137  Am. 
St.  Rep.  563;  Grossman  Co.  v.  White, 
52  Okla.   117,   152  Pac.   816. 

70.  Grossman  Co.  v.  White,  52  Okla. 
117,  152  Pae.  816;  Bohannan  v.  Jen- 
nings, 31  Okla.  254,  121  Pac.  195. 

71.  GrossmaTi  Co.  v.  White,  52  Okla. 
117,  152  Pac.  816. 
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[a]  Not  Liable  to  Attachment. 
Grossman  Co.  v.  White,  52  Okla.  117, 
152  Pac.   816. 

72.  Alaska.— Mayhood  v.  Letender, 
4  Alaska  226.  Colo. — ^Benesch  v.  Wage- 
ner,  12  Colo.  534,  21  Pac.  706;  13  Am. 
St.  Rep.  254.  Kan. — Nye  v.  Weiss,  7 
Kan.  App.  627,  53  Pac.  152;  Jordan 
V.  Johnson,  1  Kan.  App.  656,  42  Pae. 
415.  N.  Y. — Denier  v.  Bonewur,  134 
App.  Div.  577,  119  N.  Y.  Supp.  313. 
Okla.— Boyee  v.  Augusta  Camp,  etc., 
14  Okla.  642,  78  Pac.  322. 

73.  Denier  v.  Bonewur,  134  Ann. 
Div.  577,  119  N.  T.  Supp.  313. 

74.  Denier  v.  Bonewur,  134  App. 
Div.  577,  119  N.  y.  Supp.  313. 

ooP"    -^^y^""*  *•  Letender,  4  Alaska 

76.  Mayhood  v.  Letender,  4  Alaska 
226. 

77.  Miss. — Carraway  v.  Wallace,  17 
So.  930.  N.  M.— Milliken  v.  Martinez, 
22  N.  M.  61,  159  Pac.  952.  N.  Y. 
Wisconsin  Marine  &  F.  Ins.  Co.  Bank 
V.  Hobbs,  22  How.  Pr.  494. 

78.  111. — Anderson  v.  Hapler,  34  111 
436,  85  Am.  Dee.  318.  Neb.— See  Bard- 
well  «.  Stubbert,  17  Neb.  485,  23 
N.  W.  344.  N.  Y.— McAdam  v.  Wal- 
brau,  8  N.  Y.  Civ.  Proc.  451.  Pa. 
Taylor  v.  Adams  Express  Co.,  9  Phila.' 
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other  actions,'^  as  by  the  service  of  summons.*" 
X.     CONSOLIDATION  OP  SEVERAL  REPLEVIN  ACTIONS." 

Even  though  the  parties  to  several  replevin  actions  are  the  same,  if 
the  sureties  on  the  bonds  given  therein  are  not  the  same  in  each 
case,  the  actions  may  not  be  consolidated  and  one  verdict  and  judg- 
ment rendered.*^ 

XL  THE  COMPLAINT.  — A.  General  Statement.  —  As  a  gen- 
eral rule,  all  that  is  required  of  the  complaint  in  replevin  is  that  it 
set  forth,  by  allegations  of  fact  rather  than  of  evidence*^  or  con- 
clusions of  law,**  a  description  of  the  property  in  controversy,  the 
plaintiff's  ownership  therein,  general  or  special,  his  right  to  the 
present  possession  thereof  and  the  unlawful  detention  of  the  prop- 
erty by  the  defendant. *°  Other  averments  are  usually  considered  im- 
material and  rejected  as  surplusage.**  "Where  statutes  prescribe  the 
form  of  the  complaint,  a  substantial  compliance  therewith  is  sufS- 
cient.*^  It  is  not  necessary '  that  the  complaint  should  anticipate  and 
negative  a  matter  of  defense.** 


79.  See  the  title  "Suits  and  Ac- 
tions." 

80.  Benjamin  v.  Smith,  43  Minn. 
146,  44  N.  W.  1083;  McAdam  v.  Wal- 
brau,  8  N.  T.  Civ.  Proe.  451. 

81.  Consolidation,  of  actions,  gen- 
erally,  see  5  Standard  Peoc.  249. 

82.  Spratley  v.  Kitchens,  55  Miss. 
578. 

[a]  The  reason  is  that  the  effect  of 
a  judgment  thus  rendered  would  be  to 
make  each  surety  on  each  bond  liable 
for  all  the  property  in  controversy  in 
all  the  actions  thus  consolidated, 
whereas  by  the  terms  of  each  surety's 
obligation  he  was  bound  only  for  the 
forthcoming  of  the  property  seized  in 
the  particular  suit  in  which  he  became 
a  surety.  Spratley  v.  Kitchens,  55 
Miss.  578. 

83.  Scofield  v.  Whitelegge,  49  N.  Y. 
259,  12  Abb.  Pr.  (N.  8.)  320;  Pattison 
V.  Adams,  7  Hill  126,  42  Am.  Deo. 
59. 

84.  Scofield  v.  Whitelegge,  49  N.  Y. 
259,  12  Abb.  Pr.  (N.  S.)  320,  an  allega- 
tion that  defendant  "wrongfully  de- 
tains" property,  is  a  conclusion.  See 
the  title  "Conclusions  of  Law." 

85.  Ind. — Catterlin  v.  Mitchell,  27 
Ind.  298,  89  Am.  Deo.  501.  Kan.— Hois- 
ington  V.  Armstrong,  22  Kan.  110. 
Mont. — Gallick  v.  Bordeaux,  31  Mont. 
328,,  78  Pae.  583.  Neb. — See  McKin- 
ney  v.  First  Nat.  Bank  o£  Chadron,  36 
Neb.  629,  54  N.  W.  963,  where  the 
court  say;  "The  petition  specifically 
avers  that  th.-?  rilaintiffs  are  the  owners 
of  the  goods  and  entitled  to  their  im- 


mediate possession,  and  that  the  de- 
fendant bank  wrongfully  detains  the 
possession  of  the  same  from  the  plain- 
tiflEs.  The  value  of  the  property  is 
also  stated.  No  other  averments  were 
necessary."  Pa.  —  See  Heisley  v. 
Economy  Tool  Mfg.  Co.,  33  Pa.  Super. 
218,  where  dictum  of  the  court  reada^ 
"All  that  the  plaintiff  is  required  to 
do  is  to  set  forth  clearly  and  fully 
his  title  with  an  averment  of  wrongful 
dispossession. ' ' 

86.  Oal. — More  v.  Tinger,  128  Cal. 
313,  60  Pae.  933  (immaterial  allega- 
tions of  a  conspiracy  to  obtain  the 
property  involved  will  not  render  the 
pleading  duplieitous) ;  Conner  v.  Blud- 
worth,  54  Cal,  635,  allegations  of  as 
to  instruments  which  entitle  plaintiff 
to  possession.  Conn. — Watson  v.  Wat- 
son, 9  Conn.  140,  23  Am.  Dec.  324. 
Fla. — Roof  V.  Chattanooga,  etc.  Pulley 
Co.,  36  Fla.  284,  18  So.  597.  Ind. 
Deacon  v.  Powers,  57  Ind.  489,  aver- 
ment as  to  title  to  land  from  which 
logs  replevined  were  cut.  Neb. — Ra- 
cine-Sattley  Co.  v,  Meinen,  79  Neb.  33, 
114  N.  W.  602. 

87.  Norman  Printers'  Supply  Co.  v. 
Ford,  77  Conn.  461,  59  Atl.  499;  Berry 
V.  Kauffman,  70  Mo.  186. 

88.  Ariz. — Meadows  v.  Jones,  17 
Ariz.  104,  148  Pao.  874.  Neb.— Mc- 
Kinney  v.  First  Nat.  Bank,  36  Neb. 
629,  54  N.  W.  963.  N.  Y.- Hoffman 
V.  Markham,  88  Hun  18,  34  N.  Y.  Supp. 
508,  68  N.  Y.  St.  292.  Pa.— Heisley 
V.  Economy  Tool  Mfg.  Co.,  33  Pa. 
Super.   21  s!     S.    D.— Kennel    v.    Atlas 
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The  complaint  in  replevin  in  a  justice 's  court  is  treated  elsewhere.*' 
B.  Ownership  and  Right  of  Possession.  —  1.  Ownership  or  In- 
terest. —  There  must  be  a  direct  and  issuable  averment^"  that  the 
plaintiff  owns,  or  has  a  special  ownership  or  interest 'in  the  property 
claimed^^  at  the  time  of  the  commencement  of  the  action,^^  or  the 
specific  facts  which  entitle  the  plaintiff  to  exclusive  possession  must 
be  pleaded.'^  The  necessity  of  such  an  allegation  is  not  dispensed 
with  by  an  averment  of  the  right  of  possession.'*  If  the  plaintiff 
claims  possession  as  owner  of  the  property,  a    general    allegation'^ 


Elevator  Co.,  34  S,  D.  101,  147  N.  W. 
272. 

[a]  Negativing  Detention  Under 
Legal  Process. — Where  the  immediate 
delivery  of  the  property  is  sought, 
statutes  commonly  require  that  the  af- 
fidavit state  that  the  property  was  not 
taken  for  a  tax,  etc.  (See  supra,  VIII, 
A,  4,  b,  [VII]),  but  the  complaint 
need  not  contain  these  averments 
whether  provisional  delivery  is  sought 
or  not.     Payne   v.  June,   92  Ind.   252. 

89.  See  18  Standard  Proc.  34. 

[a]  The  afadavit  is  the  only  '  'plead- 
ing" necessary.  Fergus  v.  Gagnon,  4 
Neb.  (Unof.)  25,  93  N.  W.  146.  See 
supra,  VIII,  A,  '4. 

90.  Van  Denburgh  v.  Van  Valken- 
burgh,  8  Barb.  (N.  Y.)  217,  1  Code  E. 
(N.  S.)  169.  See  also  Street  v.  Seder- 
burg,  41  Colo.  128,  92  Pac.  29,  where 
it  is  held  insufficient  that  the  fact  of 
ownership  appear  inferentially  or  as  a 
conclusion. 

Pleading  title  or  ownership,  see  gen- 
erally the  title  "Title." 

91.  Colo. — Street  v.  Sederbury,  41 
Colo.  128,  92  Pac.  29;  Baker  v.  Cord- 
well,  6  Colo.  199.  Idaho. — Bingham 
County  A.  Assn.  v.  Rogers,  7  Idaho 
63,  59  Pac.  931.  Ind.— Bailey  v.  Trox- 
ell,  43  Ind.  432.  Kan.— Wilson  v. 
Puller,  9  Elan.  176.  Mo. — American 
Clay  Mach.  Co.  v.  Sedalia  Brick  &  Tile 
Co.,  174  Mo.  App.  485,  160  S.  W.  902; 
Donnell  v.  Miller,  133  Mo.  App.  693, 
113  S.  W.  1132.  Mont.— Gallick  «. 
Bordeaux,  31  Mont.  328,  78  Pac.  583. 
N.  Y.— Scofield  v.  Whitelegge,  49  N.  Y. 
259,  12  Abb.  Pr.  (N.  S.)  320;  Pattison 
V.  Adams,  7  Hill  126,  42  Am,  Dec.  59; 
Van  Denburgh  v.  Van  Valkenburgh,  8 
Barb.  217,  1  Code  R.  (N.  S.)  169. 
Ohio. — Shur  v.  Statler,  2  Ohio  Dec. 
(Reprint)  70.  Pa.— Forsvth  v.  Stum- 
baugh,  29  Pa.  Co.  Ct.  '  476.  S.  C. 
Luther  v.  Arnold,  8  Rich.  L.  24,  62 
Am.    Dec.    422.      S.    D. — Kierbow    V, 
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Young,  20  S.   D.  414,  107  N.  W.  371, 
8  L.  R.  A.  (N.  S.)  216. 

92.    Bingham    County    A.    Assn,    v. 

Rogers,  7  Idaho  63,  59  Pac.  931;  Manti 

City  Sav.  Bank  v.  Peterson,  30  Utah 

i  475,    86   Pac.    414,    116   Am.    St.    Rep. 

862. 

I      93.     Cal.— Visher  v.  Smith,    91    Cal. 
260,  27  Pac.  650.     Ore. — Caato  v.  Mur- 
^  ray,  47  Ore.  57,  81  Pac.  388,  883. 

[a]  See  Hoke  v.  Applegate,  92  Ind. 
570,  where  the  allegation  was  that 
"the  plaintiff,  as  guardian,"  etc.,  "is 
entitled  to  possession."  The  court 
■said:  "This  shows  that  the  property 
belonged  to  the  lunatic;  the  plaintiff 
could  not  be  entitled  to  the  possession 
aa  guardian  uiiless  it  was  the  property 
of  his  ward. ' ' 

[b]  When  specific  allegations  con- 
tradict an  allegation  of  general  owner- 
ship, then  the  special  allegations  will 
control.  Racine-Sattley  Co.  v.  Meinen, 
79  Neb.  32,  112  N.  W.  321. 

94.  Street  v.  Sederburg,  41  Colo. 
128,  92  Pac.  29;  Scofield  v.  Whitelegge, 
49  N.  Y.  259,  12  Abb.  Pr.  (N.  S.)  320. 
Compare  Hoke  v.  Applegate,  92  Ind. 
570. 

[a]  The  reason  is  that  the  allega- 
tion of  3  right  of  possession  is, 
standing  alone,  no  more  than  a  con- 
clusion. Street  v.  Sederburg,  41  Colo. 
128,  92  Pac.  29. 

95.  Ark.— Climer  v.  Aylor,  123  Ark. 
510,  185  S.  W.  1097;  Perry  County 
Bank  v.  Rankin,  73  Ark.  589,  84  S.  W. 
725,  86  S.  W.  279.  Ind.— Goodman  v. 
Sampliner,  23  Ind.  App.  72,  54  N.  E. 
823.  Mo.— First  Nat.  Bank  v.  Rags- 
dale,  158  Mo.  668,  59  S.  W.  987,  81 
Am.  St.  Rep.  332.  Okla. — Bridges  v. 
Thomas,  8  Okla.  620,  58  Pac.  955. 

[a]  An  assignee  need  only  aver 
ownership  generally  and  not  "as  as- 
signee." Krug  V.  McGilliard,  76  Ind. 
28,  where  the  court  held  that  an  as- 
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of  title,  or  an  allegation  of  similar  import,^^  is  usually  sufficient  and, 
unless  statutes  require  it,°^  he  need  not  allege  the  source  of  his,  title,*' 
nor  facts  which  are  but  evidence  thereof. "^  However,  the  allegation 
that  the  plaintiff  has  a  special  ownership  is  not  enough,^  but  the 
facts  must,  be  pleaded  showing  his  special  interest,^  and  in  addition 
thereto,  there  must  be  alleged  the  facts  which  entitle  him  to  the 
possession  of  the  property.*  Thus,  where  the  plaintiff  claims  the 
right  of  possession  by  reason  of  some  special  interest,*  or  by  virtue  of 
a  specific  lien,=  or  in  the  capacity  of  bailee,®  trustee,^  or  in  an  official 
character,'  such  interest  or  character  should  be  specifically  averred. 
2.  Eight  of  Possession.  —  To  allege  ownership  merely  is  not 
enough,  it  must  also  appear  that  plaintiff  is  entitled  to  the  possession 
of  the  property  in  controversy,'  and  that  this  right  of  possession  ex- 


signee   need  not  allege    that    lie    was 
owner  of  the  goods  "as  assignee." 

96.  Minn. — Stickney  v.  Smith,  5 
Minn.  486.  N.  Y. — Van  Der  Minden 
V.  Elsaa,  4  Jones  &  S.  66;  Pattison 
V.  Adams,  7  Hill  126,  42  Am.  Dee,  59. 
Ohio. — Grever  v.  Taylor,  53  Ohio  St. 
621,  42  N.  E.  829. 

97.  See  th"e  statutes. 

[a]  In  Pennsylvania  the  declaration 
must  contain  a  "concise  statement  of 
.  .  .  the  facts  upon  which  his  title 
to  the  goods  and  chattels  is  based." 
Patch  Mfg.  Co.  V.  Killinger,  12  Pa. 
Dist.  6,  quoting  from  Act  of  April  19, 
1901,  P.  L.  88,  §4.  "The  whole  scheme 
of  pleading  under  the  act  appears  to 
require  a  disclosure  on  both  sides  of 
the  facts  upon  which  the  parties  sev- 
erally claim  title."  Forsyth  p.  Stum- 
baugh,  13  Pa.  Dist.  339. 

98.  Hoke  v.  Applegate,  92  Ind.  570; 
Krug  V.  McGilliard,  76  Ind.  28. 

[aj  A  guardian  suing  for  property 
of  his  ward,  an  insane  person,  need 
not  aver,  by  way  of  indicating  the 
source  of  his  right  of  possession,  that 
the  ward  has  been  adjudged  insane, 
nor  that  the  guardian  has  been  duly 
appointed.  Hoke  v.  Applegate,  92  Ind. 
570. 

99.  First  Nat,  Bank  ■».  Ragsdale, 
158  Mo.  668,  59  S.  W.  987,  81  Am. 
St.  Rep.  332. 

1.  Griffing  V.  Curtis,  50  Neb.  334, 
69  N.  W.  968  (that  is  but  a  con- 
clusion); Curtis  &  Co.  V.  Cutler,  7  Neb. 
315.  Compare  Climer  v.  Aylor,  123 
Ark.  510,  185  8.  W.  1097. 

2.  Colo. — Elliott  V.  First  Nat.  Bank, 
30  Colo.  279,  70  Pae.  421.  Mo.— Dey- 
erle  ;;.  Hunt,  50  Mo.  App.  541.  Neb. 
Griffing  V.  Curtis,  50  Neb.  334,  69  N. 
W.  968;  Norcross  V.  Baldwin,  50  Neb. 


885,  70  N.  W.  511.  N.  Y.— Tuthill  v. 
Skidmore,  124  N.  Y.  148,  26  N.  E.  348. 
Okla. — Thompson  v.  Caddo  County 
Bank,  15  Okla.  615,  82  Pac.  927. 

[a]  In  replevin  by  mortgagee  a  com- 
plaint which  fails  to  allege  by  whom 
or  to  whom  the  chattel  mortgage  was 
executed  is  insufficient.  Elliott  v.  First 
Nat.  Bank,  30  Colo.  279,  70  Pac.  421. 

3.  Perry  County  Bank  v.  Eankin,  73 
Ark.  589,  84  S.  W.  725,  86  S,  W.  279; 
Norcross  v.  Baldwin,  50  Neb.  885,  70 
N.  W.  511. 

[a]  As  against  a  general  demurrer 
a  "special-ownership"'  complaint  is 
sufficient  when  it  alleges  the  special 
ownershQ),  "describing  what  the  spe- 
cial ownership  consists  of,  and  alleg- 
ing plaintiff's  right  to  immediate  pos- 
session and  defendant's  wrongful  de- 
tention." Stone  V.  American  Nat. 
Bank,  34  Okla.  786,  127  Pac.  393. 

4.  Bridges  v.  Thomas,  8  OMa.  620, 
58  Pac.  955. 

5.  -Norcross  v.  Baldwin,  50  Neb.  885, 
70  N.  W.  511;  Bridges  v.  Thomas,  8 
Okla.  620,  58  Pac.  955. 

6.  Bridges  v.  Thomas,  8  Okla.  620, 
58  Pac.  955. 

7.  Bridges  v.  Thomas,  8  Okla.  620, 
58  Pac.  955. 

8.  Bridges  v.  Thomas,  8  OH?l.  620, 
58  Pae.  955. 

9.  U.  S. — Midland  Contracting  Co. 
V.  Toledo  Foundry  &  Mach.  Co.,  154 
Fed.  797,  83  C.  C.  A.  489.  Ajk.— See 
Climer  v.  Aylor,  123  Ark.  510,  185  S. 
W.  1097.  Ind. — Entsminger  v.  Jack- 
son, 73  Ind.  144.  Mont. — Chestnut  v. 
Sales,  44  Mont.  534,  121  Pae.  481. 

I  [a]  Compare  Grever  &  Sons  v.  Tay- 
lor,  53   Ohio   St.   621,  42    N.    B.    829, 

I  where,  in  addition  to  an  allegation  of 
ownership,  it  was  •' claimed  th^t  the 
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isted  at  the  time  of  the  commencement  of  the  action;^"  to  aver  that 
such  right  of  possession  existed  prior  thereto  is  not  sufficient.^^  The 
averment  need  not  be  in  express  terms,  however,  when  the  particular 
facts  alleged  show  a  right  to  present  possession  at  the  time  of  the 
commencement  of"  the  action,^^  and,  where  it  is  alleged  that  at  a 
date  prior  to  the  commencement  of  the  action  the  plaintiff  was  en- 
titled to  the  property  and,  in  addition,  that  he  was  on  that  date  un- 
lawfully dispossessed  by  the  defendant,  the  complaint  is  sufficient  in 
this  respect.^^ 


petition  should,  also,  eontain  an  aver- 
ment, that  the  plaintiffs  are  entitled 
to  the  possession.  One  may  be  the 
general  owner  of  property  and  not  en- 
titled to  its  possession;  .  .  .  Still  we 
do  not  think  it  necessary,  in  the  action 
of  replevin,-  that  the  averment  should 
be  made  in  so  many  words.  The  gist 
of  the  action  in  this  state  ...  is 
the  unlawful  detention  of  the  property. 
There  can  be  no  such  thing  as  a  wrong- 
ful detention  of  property  from  a  plain- 
tiff where  he  is  not  entitled  to  the 
possession.  So  that  where  there  is  an 
averment  of  ownership,  whether  gen- 
eral or  special,  with  an  averment  of 
wrongful  detention,  by  the  defendant, 
the  plaintiff  must,  by  necessary  impli- 
cation, aver  that  he  is  entitled  to  the 
possession.  What  is  necessarily  im- 
plied in  the  language  used  is  as  much 
a  part  of  the  pleading  as  if  it  were 
expressed  in  totidem  verbis."  Some- 
what similar  reasoning  appears  in 
Smith  V.  Wisconsin  Inv.  Co.,  114  Wis. 
151,  89  N.  W.  829,  where,  considering 
the  failure  of  the  complaint  to  allege 
expressly  that  the  right  of  possession 
claimed  was  an  "immediate"  right, 
the  court  say:  "Any  inference  that 
might  arise  as  to  the  defendant's 
right  of  possession  is  negatived  by  the 
allegations  of  wrongful  taking  and  de- 
tention. ' ' 

10.  Cal. — ^Van  Alstine  v.  Whelan, 
135  Cal.  232,  67  Pac.  125;  Bane  v. 
Peerman,  125  Cal.  220,  57  Pac.  885; 
Truman  v.  Young,  121  Cal.  490,  53  Pac. 
1073;  Holly  v.  Heiskell,  112  Cal.  174, 
44  Pac.  466;  Fredericks  v.  Tracy,  98 
Cal.  658,  33  Pac.  750.  Idalio.— Bing- 
ham County  A.  Assn.  v.  Sogers,  7 
Idaho  63,  59  Pac.  931.  Ind.— Ents- 
minger  v.  Jackson,  73  Ind.  144.  Kan. 
Wilson  V.  Fuller,  9  Kan.  176;  Burg- 
wald  V.  Donelson,  2  Kan.  App.  301, 
43  Pae.  100.  Minn, — Tanere  v.  Rey- 
nolds, 35  M"inn.  476,  29  N.  W.  171. 
Mo. — American  Clay  Maeh.  Co.  V.  Se- 
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dalia  Brick  &  Tile  Co.,  174  Mo.  App. 
485,  160  S.  W.  902.  Mont— Chan  ». 
Slater,  33  Mont.  155,  82  Pac.  657. 
KT.  Y. — Scofield  v.  Whitelegge,  49  N.  Y 

259,  12  Abb.  Pr,  (N.  S.)  320;  Burdiek 
V.  Chesebrough,  94  App.  Div.  532,  88 
N.  Y.  Supp.  13.  Ore.— Casto  v.  Mur- 
ray, 47  Ore.  57,  81  Pac.  388,  883;  Kim- 
ball Co.  V.  Eedfield,  33  Ore,  292,  54 
Pac.  216;  Moorhouse  v.  Donica,  14  Ore. 
430,  13  Pac.  112.  Utah.— Manti  City 
Sav.  Bank  v.  Peterson,  30  Utah  475, 
86  Pac.  414,  116  Am.  St.  Eep.  862. 

[a]  Allegation  in  present  tense, 
that  plaintiff  is  entitled  to  possession, 
satisfies  this  requirement.  First  N^t. 
Bank  v.  Eagsdale,  158  Mo.  668,  59  S. 
W.  987,  81  Am.  St.  Eep.  332. 

11.  CaL — Van  Alstine  v.  Whelan, 
135  Cal.  232,  67  Pac.  125;  Bane  v. 
Peerman,  125  Cal.  220,  57  Pac,  885; 
Truman  v.  Young,  121  Cal.  490,  53  Pac. 
1073;  Fredericks  v.  Tracv,  98  Cal.  658, 
33  Pae.  750.  Idaho.— Bingham  County 
A.  Assn.  V.  Eogers,  7  Idaho  63,  59 
Pac.  931.  Ore.— Kimball  Co.  v.  Eed- 
field, 33  Ore.  292,  54  Pac.  216.  Utah. 
Manti  City  Sav.  Bank  v.  Peterson,  30 
Utah  475,  86  Pac.  414,  116  Am.  St. 
Eep.  862. 

12.  Cal.— Visher  v.   Smith,   91    Cal. 

260,  27  Pac.  650.  Mo.— American  Stor- 
age &  Moving  Co.  V.  Harding,  126  Mo. 
App.  489,  104  S.  W.  484.  Ohio.— Shur 
V.  Statler,  2  Ohio  Dee.  (Eeprint)  70. 
Wis.— Gage  v.  Wayland,  67  Wis.  566, 
31  N.  W.  108.  See  also  Smith  v.  Wis- 
consin Investment  Co.,  114  Wis  151 
89  N.  W.  829.  "It  is  not  unreason- 
able to  assume  that  where  one  says 
that  he  is  the  owner  of  property  and 
entitled  to  the  possession  of  the  same, 
he  is  entitled  to  the  immediate  posses- 
sion. ' ' 

13.  Harris  v.  Smith,  132  Cal.  316. 
64  Pac.  409. 

[a]  The  reason  given  is  that  by 
such  an  allegation  "a  complete  cause 
of  action  is  alleged  as  arising  on  the 
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C  Situs  op  Property.  —  Where  replevin  is  considered  as  a  local 
action^*  the  complaint  should  state  the  county  in  which  the  goods  are 
being  held/"  or  other  fact  determining  the  venue."  An  omission  of 
such  an  averment,  however,  does  not  go  to  the  merits  or  substance 
of  the  pleading,"  but  in  the  absence  of  a  proper  objection  on  this 
ground  the  complaint  is  suflScient.^* 

D.  Description  op  Property.  —  The  property  involved  must  be 
described  with  a  reasonable  degree  of  certainty,"  such,  at  least,  as 
will  permit  of  its  location  and  identification.^"    The  description  need 


day  named;  and  it  may  be  contended 
that  the  obligation  of  restoration  hav- 
ing been  created  by  the  wrongful  act 
of  the  defendant,  it  continues — ^with 
the  action  founded  on  it — until  it  is 
affirmatively  shown  to  have  been  ex- 
tinguished. ' '  Harris  v.  Smith,  132  Cal. 
316,  64  Pae.  409. 

14.  See  supra,  IV  and  V. 

15.  Byers  v.  Ferguson,  41  Ore.  77, 
65  Pac.  1067,  68  Pac.  5;  Moorhouse  V. 
Doniaa,  14  Ore.  430,  13  Pae.  112. 

16.  See  supra,  V. 

[a]  Where  property  is  distrained 
for  rent  the  complaint  must  allege  the 
place  of  caption.  Strong  v.  Lawler, 
37  Conn.  177. 

17.  Gardner  v.  Humphrey,  10  Johns. 
(N.  Y.)  53.  See  generally  the  title 
"Venue."  Compare  17  Standard  Proo. 
996,  et  seq. 

18.  Conn. — Strong  v.  Lawler,  37 
Conn.  177.  N.  Y. — Gardner  v.  Hum- 
phrey, 10  Johns.  53.  Ore. — Moorhouse 
17.  Donica,  14  Ore.  430,  13  Pac.  112. 

19.  Cal. — Hawley  v.  Kocher,  123 
Cal.  77,  55  Pac.  696;  Hillyer  v.  Eg- 
gers,  32  Cal.  App.  764,  164  Pae.  27. 
Colo.— Hook  V.  Fenner,  18  Colo.  283, 
32  Pae.  614,  36  Am.  St.  Eep.  277. 
Idaho. — Pierce  v.  Langdon,  3  Idaho  141, 
28  Pac.  401.  Kan. — Smith  v.  McCoole, 
5  Kan.  App.  713,  46  Pac.  988.  Me. 
Wingate  v.  Smith,  20  Me.  287.  Mo. 
American  Clay  Mach.  Co.  v.  Sedalia 
Brict  &  Tile  Co.,  174  Mo.  App.  485, 
160  S.  W.  902;  Edwards  v.  Eveler,  84 
Mo.  App.  405.  Okla. — Eddings  v.  Boner, 
1  Ind.  Ter.  173,  38  S.  "W.  1110.  Ore. 
Prescott  V.  Heilner,  13  Ore.  200,  9  Pac. 
403.  S.  C— Lockhart  v.  Little,  30  S.  C. 
326,  9  S.  E.  511.  S.  D.— Kierbow  v. 
Young,  20  S.  D.  414,  107  N.  W.  371, 
8  L.  E.  A.   (N.  S.)   216. 

Description  in  affidavit,  see  supra, 
Yin,  A,  4,  b,  (TV). 

["a]  When  the  complaint  is  In  sev- 
eral counts  or  paragraphs   the    neces- 


sary description  in  one  count  cannot 
in  some  jurisdictions,  be  supplied  by 
reference  to  the  description  in  another. 
Entsminger  v.  Jackson,  73  Ind.  144. 
But  see  the  title  "Several  Counts." 

[b]  What  Is  Eectuired. — "It  is  es- 
sential .  .  .  that  the  property  sought 
to  be  recovered  be  sufficiently  de- 
scribed so  that  it  can  be  identified  by 
the  officer  serving  the  process,  and  a 
sufficient  description  given  to  enable 
the  defendant  to  know  what  property 
he  is  charged  with  detaining,  in  order 
that  he  may  prepare  his  defense." 
Kierbow  v.  Young,  20  S.  D.  414,  107 
N.  W.  371,  8  L.  E.  A.  (N.  S,)  216. 

[c]  Supplied  by  Exhibit. — In  some 
jurisdictions  an  exhibit  is  no  part  of 
a  pleading  even  though  it  is  attached 
thereto  and  the  pleading  says  it  is  a 
part  thereof.  (See  the  title  "Ex- 
hibits"). Where  this  is  the  rule  a  de- 
scription of  the  property  in  an  exhibit 
attached  to  the  complaint  will  not 
supply  an  omission  of  a  sufficient  de- 
scription in  the  complaint.  American 
Clay  Mach.  Co.  v.  Sedalia  Brick  &  Tile 
Co.,  174  Mo.  App.  485,  160  S.  W. 
902. 

[d]  Exempt  goods  held  by  an  officer 
under  legal  process  need  not  be  de- 
scribed as  exempt.  Elliott  v.  Whitmore, 

5  Mich.  532;  Krause  v.  Herbert,  16  Ore. 
429,  18  Pac.  852. 

20.  Ark. — Spear  v.  Arkansas  Nat. 
Bank,  111  Ark.  29,  163  S.  W.  508,  Ann. 
Cas.  1916 A,  735;  Hawes  v.  Eobinson, 
44  Ark.  308;  Hill  v.  Eobinson,  16  Ark. 
90.  Cal.— Hawley  v.  Kocher,  123  Cal. 
77,  55  Pac.  696.     Ga.— Farmers'  A.  W. 

6  C.  Co.  V.  McElhannon,  98  Ga.  394, 
25  S.  E.  558.  Idaho. — Pierce  v.  Lang- 
don,  3  Idaho  141,  28  Pae.  401.  Ind. 
Hall  V.  Durham,  117  Ind.  429,  20  N.  E. 
282;  James  v.  Fowler,  90  Ind.  563.  la. 
Stephens  v.  Williams,  46  Iowa  540. 
Kan. — Smith  v.  McCoole,  5  Kan.  App. 
713,  46  Pae.    988.     Md.— Anderson    v. 
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not  be  so  definite  as  to  render  extrinsic  aid  unnecessary,^^  and,  should 
the  circumstances  be  such  as  to  render  a  specific  description  im- 
possible, a  more  general  description  may  be  sufficient,  if  the  circum- 
stances are  pleaded  by  way  of  excuse.^*  It  must  appear  that  the 
property  involved  is  personal  property  ;^^  and  where  the  property  de- 
scribed is  of  such  a  nature  that  it  may  be  either  realty  or  personalty, 
the  facts  alleged  must  show  it  to  be  the  latter,^*  though  there  is 
authority  to  the  contrary.^"  The  description  must  be  of  the  property 
as  of  the  time  of  the  commencement  of  the  action.^* 

E.  Valxib.  —  In  a  court  whose  jurisdiction  is  limited  to  a  certain, 
amount,  the  complaint,^'  or  the  affidavit  when  it  is  made  to  serve 
the  purpose  of  a  complaint,^^  must  state  the  value  of  the  property 
involved.  When  the  suit  is  filed  in  a  court  of  general  jurisdiction, 
however,  such  an  allegation  is  unnecessary,"*  and,  if  made,  does  not 
conclude  the  pleader.^" 


Stewart,  108  Md.  340,  70  Atl.  228. 
Minu. — ^Ellingboe  v.  Brakken,  36  Minn. 
156,  30  N.  W.  659.  Mo.— Standard 
Foundry  Co.  v.  Schloss,  43  Mo.  App. 
304.  Neb. — Bilby  v.  Townsend,  29  Neb. 
220,  45  N.  W.  619.  N.  D.— Russell  & 
Co.  V.  Amundson,  4  N.  D.  112,  59  N.  W. 
477.  Ore. — Alberson  v.  Elk  Creek  Min- 
ing Co.,  39  Ore.  552,  65  Pac.  978;  Riley 
V.  Pearson,  21  Ore,  15,  26  Pae.  849; 
Gardner  v.  Gillihan,  20  Ore.  598,  603, 
27  Pae.  220.  S.  C. — Burr  v.  Brantley, 
40  S.  C.  538,  19  S.  B.  199;  Loekhart 
V.  Little,  30  S.  C.  326,  9  S.  E.  511. 
S.  D. — Kierbow  v.  Young,  20  S.  D. 
414,  107  N.  W.  371,  8  L.  R.  A.  (N.  S.) 
216.  Wash. — Cayey  v.  Malidore,  19 
Wash.  279,  53  Pae.  60. 

[a]  A  description  which  would  pass 
title  "would  certainly  be  good  in  an 
action  to  recover  possession  of  the 
property."  Fort  Dodge  v.  Moore,  37 
Iowa  388. 

21.  Anderson  v.  Stewart,  108  Md. 
340,  70  Atl.  228. 

22.  Hoke  v.  Applegate,  92  Ind.  570. 

23.  Bridges  v.  Thomas,  8  Okla.  620, 
58  Pae.  955. 

24.  Bridges  v.  Thomas,  8  Okla.  620, 
58  Pae.  fl55;  Enterprise  Mercantile  & 
M.  Co.  *  Cunningham,  84  Ore.  319, 
165  Pae.  224,  a  dwelling  house. 

[a]  The  reason  for  the  general  rule 
is  that  "before  a  court  should  permit 
its  process  to  be  used  to  sever  a 
building  from  its  resting  place,  and 
cause  it  to  be  placed  on  wheels  and 
transported  back  and  forth  like  live 
stock  or  other  chattels  .  .  .  the  one 
desiring  such  process  should  be  re- 
quired to  plead  a  state  of  facts  which. 
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if  proven,  could  leave  no  question  as 
to   his   right   to   maintain   the   action,  . 
and   to   po'ssession  of    the    building." 
Bridges  v.  Thomas,  8  Okla.  620,  58  Pac. 
955. 

[b]  An  allegation  that  "the  plain- 
tiff is  the  owner  of  the  following  de- 
scribed personal  property"  is  not  suf- 
ficient where  the  property  described 
was  "one  frame  two-story  building," 
which  was  presumptively  real  property. 
Bridges  v.  Thomas,  8  Okla.  620,  58  Pao. 
955. 

25.  Brearley  v.  Cox,  24  N".  J.  L. 
287,  it  is  not  a  cause  for  demurrer 
that  a  declaration  in  replevin  was  laid 
for  "a  barn,  shingle  mUl,  ofSce  and 
shed,"  for  the  reason  that  while  such 
things  were  ordinarily  a  part  of  the 
realty  they  might  be  personalty  and 
whether  they  were  or  were  not  was 
a  matter  of  proof.  See  also  Smith  v. 
Stanford,  62  Ind.  392,  where  replevin 
was  brought  for  a  corn  crib. 

26.  Wingate  v.  Smith,  20  Me.  287. 
[a]    Logs  unlawfully  detained  and 

turned  into  boards  should  be  described 
as  boards.  Wingate  v.  Smith,  20  Me. 
287. 

27.  Fergusson  v.  Comfort,  194  Mo. 
App.  423,  184  S.  Wv  1192;  State  «. 
Welch,  37  Wis.  196.  See  supra,  IV, 
D. 

28.  State  v.  Welch,  37  Wis.  196.  See 
supra,  VIII,'  A,  4,  b,   (V). 

29.  Trujillo  v.  Tucker  (N.  M.),  171 
Pac.  788. 

30.  Hearn  v.  Ayres,  77  Ark.  497, 
92  S.  W.  768  ("The  plaintiff  must 
prove  the  value,  even  if  not  denied, 
and   he   may   prove   a   greater    value 
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P.  Possession  and  Detention^ — Replevin  lies  only  against  one 
in  possession  of  the  chattel  claimed,^^  and  so,  the  complaint  must 
allege  or  show  that  the  defendant  is  in  possession,  actual  or  con- 
structive, of  the  property  claimed,^^  and  is  wrongfully  or  unlawfully 
detaining  the  same  from  the  plaintiff.^^  An  allegation  of  unlawful 
taking  is  unnecessary  where  the  action  will  lie  for  wrongful  deten- 
tion,^* but  a  complaint  which  does  not  allege  either  a  wrongful  taking 
or  wrongful  detention,  is  insufficient.^^ 

Fraud  in  obtaining  possession  from  the  plaintiff  need  not  be  specially 
pleaded.'* 

G.    Demand.^'  —  When  the  complaint  shows  possession  by  the  de- 


than  that  alleged,  if  he  can");  Bailey 
V.  Ellis,  21  Ark.  488;  Fergusson  v. 
Comfort,  194  Mo.  App.  423,  184  S.  W. 
1192,  because  not  material. 

[e]  Even  though  undeuied,  it  does 
not  limit  the  defendant  in  the  amount 
of  his  recovery  should  he  prevail  in 
the  action;  Chicago  &  S.  W.  K.  E. 
Co.  V.  Northwestern  U.  Packet  Co.,  38 
Iowa  377. 

31.  See  supra,  VI,  B. 

32.  Louisville,  E.  &  St.  L.  E.  Co. 
V.  Payne,  103  Ind.  183,  2  N.  E.  5'82; 
Eennel  v.  Atlas  Elevator  Co.,  34  S.  D. 
101,  147  N.  W.  272. 

[a]  A  direct  allegation  Is  unneces- 
sary where  defendant's  possession  at 
the  time  of  the  commencement  of  the 
action  follows  as  a  matter  of  legal  pre- 
sumption from  the  facts  alleged.  Vish- 
er  V.  Smith,  91  Cal,  260,  27  Pac.  650. 

33.  Ind. — Boss  v.  Menefee,  125  Ind. 
432,  25  N.  E.  545;  Entsminger  v.  Jack- 
son, 73  Ind.  144;  McAfee  v.  Montgom- 
ery, 21  Ind.  App.  196,  51  N.  E.  957. 
la.— Houghtaling  v.  Hills,  59  Iowa  287. 
13  N.  W.  305;  Nolan  V.  Jones,  53 
Iowa  387,  5  N.  W.  572;  Draper  v. 
Ellis,  12  Iowa  316.  Kan. — Wilhite  v. 
Williams,  41  Kan.  288,  21  Pac.  256; 
Wilson  V.  Fuller,  9  Kan.  176;  Burg- 
wald  V.  Donelson,  2  Kan.  App.  301,  43 
Pac.  100.  Minn. — Tozier  v.  Merriam, 
12  Minn.  87.  Mo. — Gist  v.  Loring,  60 
Mo.  487;  American  Clay  Mach.  Co.  v. 
Sedalia  Brick  &  TUe  Co.,  174  Mo. 
App.  485,  160  S.  W.  902;  Keen  v. 
Munger,  52  Mo.  App.  660.  Mont. 
Gallick  V.  Bordeaux,  31  Mont.  328,  78 
Pac.  583.  Neb.— Daniels  v.  Cole,  21 
Neb.  156,  31  N.  W.  491.  N.  H.— Carter 
V.  Piper,  57  N.  H.  217.  S.  C— Lad- 
son  V.  Mostowitz,  45  S.  G.  388,  23 
S.  E.  49.  S.  D.— Willis  v.  De  Witt, 
3  S.  D.  281,  52  N.  W.  1090.  Wash. 
Brookman  v.  State  Ins.  Co.,  15  Wash. 


29,   45   Pac.   655,  46   Pac.   243.     Wis. 
i  Stahl  «.  Chicago,  etc.  E.  Co.,  94  Wis. 
315,  68  N.  W.  954. 

[a]  "These  words,  'wrongfully'  and 
'unlawfully'  are  not  synonymous  or  the 
eq.uiTalents  of  each  other;  they  are 
not  convertible  terms,"  and  where  the 
language  of  a  statute  is  "unlawfully" 
detained,  it  is  not  enough  to  aver  a 
"wrongful"  detention.  Louisville,  E. 
&  St.  L.  Ey.  Co.  ■;;.  Payne,  103  Ind. 
183,  2  N.  E.  582. 

[b]  "Unjustly"  is  not  equivalent 
to  "wrongfully,"  and  an  allegation  of 
an  "unjust"  detention  is  not  Bufla- 
cient.  Ladson  v.  Mostowitz,  45  S.  C. 
388,   23   S.  B.  49. 

[e]  The  presence  of  allegations  of 
ownership  and  right  of  possession  can- 
not supply  an  omission  of  an  allega- 
tion of  unlawful  detention.  Gallick  v. 
Bordeaux,  31  Mont.   328,  78  Pac.   583. 

Necessity  for  demand  and  refusal, 
see  supra,  VII,  B. 

34.  Evans  v.  Kloeppel,  72  Fla.  267, 
73  So.  180. 

35.  Entsminger  v.  Jackson,  73  Ind. 
144. 

36.  Pekin  Plow  Co.  v.  Wilson,  66 
Neb.  115,  92  N,  W.  176;  Phenix  Iron 
Wks.  Co.  V.  McEvony,  47  Neb.  228, 
66  N.  W.  290,  53  Am.  St.  Eep.  527. 

[a]  Fraud  Inducing  a  previous  sale 
may  be  shown  (1)  under  a  general 
allegation  of  ownership,  right  of  pos- 
session and  detention  (Pekin  Plow  Co. 
V.  Wilson,  66  Neb.  115,  92  N.  W.  176; 
Phenix  Iron  Wks.  Co.  v.  McEvony,  47 
Neb.  228,  66  N.  W.  290,  53  Am.  St. 
Eep.  527),  despite  (2)  the  usual  rule 
that  fraudulent  tepresentations  must 
be  specifically  Bet  out.  Pekin  Plow 
Co.  V.  Wilson,  6«  Neb.  115,  92  N.  W. 
176. 

37.  Necessity  of  a  demand,  eeH 
supra,  VII,  B,  li 
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fendant  to  have  been  wrongfully  acquired,  no  allegation  of  demand 
and  refusal  is  necessary,'^  even,  it  has  been  held,  where  the  statute 
requires  a  verified  demand  on  an  officer  who  has  taken  the  goods  of 
one  person  under  process  against  another.^*  But  where  the  '  com- 
plaint shows  the  defendant  to  have  come  rightfully  into  possession 
of  the  property,*"  or  does  not  indicate  whether  the  original  pos- 
session by  defendant  was  wrongful  or  otherwise,*^  there  must  be 
.  an  allegation  of  a  proper  demand  and  refusal  of  possession,*^  although 
it  has  been  held  that  to  allege  an  unlawful  detention  is  sufficient  in 
any  event,  without  an  averment  of  demand.*^ 

H.  Damages.  —  An  allegation  of  damages  is  not  essential  to  the 
sufficiency  of  the  complaint,**  although  damages  may  not  be  recovered 
unless  alleged.*^  A  general  claim  of  damages  will  be  sufficient  to 
entitle  the  party  to  general  damages.*^  If  special  damages  are 
sought,  however,  they  must  be  specially  pleaded,*'  but  it  is  not  re- 
quired that  the  circumstances  which  attend  the  taking  or  detention 
should  be  specially  averred  in  order  to  recover  damages  commensurate 
therewith.*^ 


38.  la. — Kennedy  v.  Roberts,  105 
Iowa  521,  75  N.  W.  363.  Mont.— Chest- 
nut V.  Sales,  44  Mont.  534,  121  Pae. 
481.  Ohio.— Shur  v.  Statler,  2  Ohio 
Dec.  (Eeprint)  70.  S.  C. — Ladson  v. 
Mostowitz,  45  S.  C.  388,  23  S.  B.  49. 

39.  See  infra,  this  note. 

[a]  The  statute  is  for  the  benefit 
of  the  officer  and  must  be  specially 
pleaded,  as  a  special  defense.  Paden  v. 
Goldbaum,  104  Cal.  xviii,  37  Pac.  759. 

40.  Campbell  ».  Jones,  38  Cal.  S07 
(in  this  ease  there  was  an  allegation 
that  the  defendant  had  "failed,  re- 
fused and  neglected"  to  restore  to  the 
plaintiff  the  property  involved  but  the 
complaint  was,  notwithstanding,  held 
insufaeient) ;  Shur  v.  Statler,  2  Ohio 
Dec.    (Eeprint)    70. 

41.  Combs  V.  Bays,  19  Ind.  App, 
263,  49  N.  E.  358  (where  the  only 
allegation  was  that  the  property  was 
unlawfully  detained) ;  Stratton  v.  Al- 
len, 7  Minn.  502. 

42.  See  cases  in  preceding  note, 
[a]    Though  the   statute   prescribes 

the  form  of  the  demand,  it  is  sufBcient 
to  allege  merely  the  fact  that  a  de- 
mand was  made.  "If  the  form  of  the 
demand  did  not  comply  with  the  sec- 
tion of  the  code  the  defendant  could 
traverse  the  allegation  in  his  answer, 
and  could  also  object  to  the  proof 
when  offered  at  the  trial."  Brenot 
V.  Eobinson,  108  Cal.  143,  41  Pac. 
37. 

43.  Oleson  v.  Merrill,  20  Wis.  462, 91 
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Am.  Dee.  428,  in  this  case  the  court  ' 
reasoned  that  "proof  of  a  demand  and 
refusal  is  but  evidence  of  a  wrongful 
detention,  which   is  the  material  fact 
to   be  alleged." 

44.  Woods  V.  Berry,  7  Mont.  195, 
14  Pac.  758. 

[a]  Compare  Tueter  v.  Parks,  7 
Colo.  62,  1  Pac.  427  (where  it  waa 
held  that  allegations  of  damages  in 
replevin  were  "material  allegations" 
within  the  meaning  of  a  statute  which 
provided  that  failure  to  deny  mate- 
rial allegations  in  the  complaint 
amounted  to  an  admission  of  their 
truth);  Paget  v.  Bray  ton,  2  Harr.  &  J. 
(Md.)   350. 

45.  Tucker  v.  Parks,  7  Colo.  62,  1 
Pac,  427;  Greenberger  v.  North  Side  S. 
Warehouse  Co.,  170  App.  Div.  887,  154 
N.  Y.  Supp.  450. 

46.  Christal  v.  Craig,  80  Mo.  367; 
Burkeholder  v.  Eudrow,  19  Mo.  App. 
60.    See  13  Standard  Proc.  364, 

47.  Colo. — Tucker  v.  Parks,  7  Colo. 
62,  1  Pac.  427.  Miss.— Burrage  v.  Mel- 
son,  48  Miss.  237.  Mo.— Burkeholder 
V.  Eudrow,  19  Mo.  App.  60.  Neb. — Ar- 
magost  V.  Rising,  54  Neb.  763,  75  N. 
W.  534.  N.  Y.— Jermyn  v.  Hunter,  93 
App.  Div.  175,  87  N.  Y.  Supp.  546. 

See  13  Standard  Proc.  365. 

48.'   Burrage  v.  Melson,  48  Miss.  237. 

[a]  Exemplary  damages  have  been 
allowed  and  sustained  under  this  rule. 
Burrage  v.  Melson,  48  Miss.  237.  But 
see  13  Standard  Proc.  366. 
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I.  Verification.  —  Where  required  by  statute  the  complaint  must 
be  verified.**  The  verification  follows  the  general  rules  elsewhere 
treated.^" 

J.  Amendment.  —  1.  General  Statement.  —  Subject  to  the  gen- 
eral rules  elsewhere  treated,"^  it  is  well  settled  that  the  petition  or 
complaint  in  replevin  may,  in  a  proper  case,  be  amended,^^  the 
granting  or  refusing  of  an  application  therefor  being  in  the  dis- 
cretion of  the  court.^^  Allegations  of  ownership  may  be  amended 
by  alleging  a  general  in  place  of  a  special  ownership,'*  or  vice 
versa,^^  and  amendments  may  be  made  to  correct  allegations  of 
value,"*  of  venue,'^  or  to  make  the  pleading  conform  to  the  proof.®* 
Amendments  to  confer  jurisdiction  have  been  also  allowed.'* 


49.  Cure  v,  Wilson,  25  Iowa  205. 

50.  See  the  title  "Verification. 'J- 

[a]  May  be  by  agent  (1)  unless 
statute  otherwise  provides.  Hall  v. 
Durham,  117  Ind.  429,  20  N.  E.  282. 
(2)  When  so  made  it  must  show  for 
whom  affiant  acts.  Cranshaw  &  Son 
V.  Wright,  5  Mo.  App.  577. 

[b]  If  on  information  and  belief, 
must  show  upon  whose  knowledge  or 
information.  Cranshaw  &  Son  v. 
Wright,  5  Mo.  App.  577. 

[c]  Surplusage  does  not  vitiate  it. 
Bingham  v.  Hill,  38  Ohio  St.  657, 
where  the  verification  contained  addi- 
tional matter  for  the  purpose  of  ob- 
taining thereon  the  order  of  pro- 
visional delivery. 

[d]  FaUurc  of  affiant  to  subscribe 
to  the  affidavit  does  not  render  it 
fatally  defective.  Crist  v.  Parks,  19 
Tex.  234. 

51.  See  the  titles  "Amendments 
and  Jeofails;"  "New  Cause  of  Action 
or  Defense;"  "Parties;"  and  also  17 
Standabd  Pboc.  915,  708;  18  Standard 
Peoc.  322,  325. 

52.  Haw. — Bierce  v.  Hutehins,  18 
Hawaii  511.  la. — Leek  v.  Chesley,  98 
Iowa  593,  67  N.  W.  580.  Kan. — Chand- 
ler V.  Parker,  65  Kan.  860,  70  Pae. 
368.  Neb. — Swain  v.  Savage,  55  Neb. 
687,  77  N.  W.  362.  N.  C. — Joyner  v. 
Earley,  139  N.  C.  49,  51  S.  B.  778.  Wis. 
Wadleigh  v.  Buckingham,  80  Wis.  230, 
49  N.   W.  745. 

Changing  cause  of  action,  see  20 
Standard  Peoc.  363. 

[a]  Where  an  executor  Is  sued  In 
his  representative  capacity  the  com- 
plaint may  be  amended  to  sue  him  in- 
dividually but  a  mere  elimination  of  a 
claim  for  damages  against  the  estate 
is  not  sufficient  to  make  this  change. 
Sweat  V.  Wolfe,  106  S.  C  512,  91  B.  B. 


799.  As  to  changing  capacity  by 
amendment  see  the  title   "Parties." 

[b]  If  the  amendment  occasions 
surprise  a  continuance  should  be  asked 
for,  otherwise  objection  on  that  ground 
is  waived.  Leek  v.  Chesley,  98  Iowa 
593,  67  N.  W.  580. 

Amendments  to  affidavits  serving  as 
complaints,  see  supra,  VIII,  A,  4,  c. 

53.  Cal.— Cain  v.  Cody,  29  Pae.  778. 
Kan.— Gray  v.  Doty,  TJ  Kan.  446,  94 
Pae.  1008.  N.  C. — Joyner  v.  Earley, 
139  N.  C.  49,  51  S.  E.  778.  Okla.— Con- 
tinental Gin  Co.  V.  Pannell,  160  Pae. 
598;  Swope  v.  Burnham,  6  Okla.  736, 
52  Pae.  924.  Wash.— Standard  Furni- 
ture Co.  V.  Anderson,  38  Wash.  582, 
80  Pae.  813.  Wis.— Kirch  v.  Davies. 
55  Wis.  287,  11  N.  W.  689. 

54.  Pekin  Plow  Co.  v.  Wilson,  66 
Neb.  115,  92  N.   W.  176. 

55.  Kan. — Gray  v.  Doty,  77  Kan. 
446,  94  Pae.  1008.  Neb.— Tackaberry 
V.  Gilmore,  57  Neb.  450,  78  N.  W.  32; 
Welch  V.  Milliken,  57  Neb.  86,  77  N.  W. 
363.  Okla. — Continental  Gin  Co.  v. 
Pannell,  160  Pae.  598;  Swope  v.  Burn- 
ham,  6  Okla.  736,  52  Pae.  924. 

56.  Colo. — Autrey  v.  Bowen,  7  Colo. 
App.  408,  43  Pae.  908.  Haw.— Bierce 
V.  Hutehins,  18  Hawaii  511.  Kan. 
Chandler  v.  Parker,  65  Kan.  860,  70 
Pae.  368.  Wis. — McKesson  v.  Sherman, 
51  Wis.  303,  8  N.  W.  200. 

57.  Standard  Furniture  Co.  v.  An- 
derson, 38  Wash.  582,  80  Pae.  813. 

58.  Cal.— Cain  v.  Cody,  29  Pae.  778. 
Kan. — Phillips  County  Bank  v.  Lowe, 
91  Kan.  338,  137  Pae.  930.  Wis.— Wad- 
leigh V.  Buckingham,  80  Wis,  230,  49 
N.  W.  745. 

59.  Bensch  v.  Farnsworth,  9  Ind. 
App.  547,  34  N.  E.  751,  37  N.  E.  284, 
reducing  the  amount  demanded  to 
bring  it  within  the  jurisdictional  limit 
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2.  Effect  of  Amendment,  —  When  an  amended  petition  and  affi- 
davit are  filed  they  relate  back  to  the  commencement  of  the  action, 
so  that  a  new  cause  of  action  need  not  be  instituted,^"  nor  a  re- 
delivery of , the  property  be  made.*^ 

K.  Aider  op  Defects  by  Subsequent  Pleadings  or  Proceedings. 
Deficiencies  in  the  complaint  may  be  supplied  by  the  allegations  of 
the  answer.*^  Defects  of  form,  in  the  complaint  will  also  be  cured 
by  the  verdict,^^  but  not  defects  of  substance."* 

XII.  DEMURRER,  —  In  accordance  with  the  general  rules  else- 
where treated,"^  if  the  declaration  or  complaint  is  defective  it  may  be 
met  by  a  demurrer,'^  thus,  an  insufficient  description  of  the  property 
in  the  complaint  should  be  taken  advantage  of  by  demurrer."^ 

XIII.  PLEA  OR  ANSWER.  — A.  Form  and  Sufficiency.  —  1. 
Generally.  —  Pleas  and  answers  in  replevin  follow  the  general  rules 
elsewhere  treated."'  A  general  denial,  when  proper,  puts  in  issue  all 
the  material  allegations  of  the    complaint."^     A   general   denial   of 


of  the  court.  See  also  Dowdy  v.  Wam- 
ble, 110  Mo.  280,  19  S.  "W.  489,  a 
similar  conclusion  was  here  arrived  at 
Ibut  upon  the  ground  that  a  local  st9,t- 
ute  authorized  such  an  amendment. 
To  same  effect  see  Lakey  v.  Hoops,  80 
Mo.  App.  508.  Compare  18  Standard 
Proc.  322,  325;  17  Standard  Peoc.  915, 
708;  13  Standard  Proc.  103. 

60.  Pekiu  Plow  Co.  v,  Wilson,  66 
Neb.  115,  92  N.  W.  176. 

61.  Pekin  Plow  Co.  v.  Wilson,  66 
Neb.  115,  92  N.  W.  176. 

62.  See  Flinn  v.  Perry,  127  Cal.  648, 
60  Pac.  434,  and  the  title  "Pleading." 

63.  lind. — Bales  v.  Scott,  26  Ind.  202. 
W.  H. — Lewis  v.  Clagett,  Smith  187. 
N.  Y. — Gardner  v.  Humphrey,  10  Johns. 
53.  Ore. — Kirk  v.  Matlock,  12  Ore. 
319,  7  Pac.  322. 

See  the  titles  "Pleading; '-i  "Ver- 
dict." 

64.  Bane  v.  Peerman,  125  Cal.  220, 
57  Pac.  885  (total  absence  of  averment 
not  cured) ;  Staley  House  Furnishing 
Co.  V.  Wallace,  21  Mo.  App.  128. 

65.  See  the  title  "Demurrer,'-'-  and 
also  Ingel  v.  Scott,  86  Ind,  518  (only 
defects  apparent  on  face  of  pleading) ; 
Marx  V.  Croisan,  17  Ore.  393,  21  Pac. 
310,  defects  of  form  must  be  specified 
in  demurrer. 

66.  Ark. — Jones  v.  Johnson,  24  Ark. 
260.  Fla.— Henry  v.  Spitler,  67  Fla. 
146,  64  So.  745,  Ann.  Cas.  1916E,  1267. 
la.— Draper  v.  Ellis,  12  Iowa  316.  Md. 
Anderson  v.  Stewart,  108  Md.  340,  70 
Atl.  228.  Mo. — American  Clay  Mach. 
Co.  V.  Sedalia  Brick  &  Tile  Co.,  174  Mo. 
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App.  485,  160  S.  W.  902.     Ore.— Marx 
V.   Croisan,   17   Ore.   393,   21  Pac.   310. 
Objections  for  uncertainty,   see  the 
title   "Certainty  in  Pleading." 

67.  Orchardson  v.  Christie,  30  Cal. 
App.  8,  157  Pac.  547;  Anderson  v. 
Stewart,  108  Md.  340,  70  Atl.  228. 

[a]  Failure  to  show  whether  prop- 
erty Is  personalty  or  realty,  if  the 
property  described  may  be  either,  is 
not  'ground  of  demurrer  in  some  states. 
See  Brearley  v.  Cox,  24  N.  J.  L.  287. 
But  see  supra,  XI,  D. 

68.  See  the  title?  "Abatement, 
Pleas  of;"  "Answers;"  "Confession 
and  Avoidance; ' '  '  'Denials; '  •  '  'Pleas; ' ' 
and  other  titles  dealing  with  particular 
pleas  and  defenses. 

[a]  _  An  affidavit  of  defense  must  be 
filed  in  some  states.  See  Vitagraph 
Co.  V.  Swaab,  248  Pa.  478,  94  Atl. 
126,  Ann.  Cas.  191 6C,  311,  and  the  title 
"Affidavits  of  Merits  and  Defense." 

[b]  Denial  for  want  of  information 
or  belief  sufficient  to  enable  defendant 
to  answer  is  sufficient.  Cunningham  v. 
Skinner,  65  Cal.  385,  4  Pac.  373.  See 
the  title  "Information  and  Belief." 

69.  Idaho.— Idaho  Placer  Min.  Co. 
V.  Green,  14  Idaho  249,  93  Pac.  954. 
Kan. — Street  v.  Morgan,  64  Kan,  85, 
67  Pac.  448;  White  v.  Gemeny,  47  Kan. 
741,  28  Pac.  1011,  27  Am.  St.  Rep. 
320;  Wilson  v.  Fuller, ,  9  Kan.  176. 
Neb.— Eandall  v.  Gross,  67  Neb.  255, 
93  N.  W.  223;  Westover  v.  Vandoren, 
29  Neb.  652,  46  N.  W.  47. 

See  the  title  "Denials. 'i 
FaT    Similar  to   the    plea    of    non 
detlnet  in  an  action   of  detinue  is  a 
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property  or  right  of  possession  in  the  plaintiff  is  sufSeient/"  except 
that  when  the  plaintiff  alleges  a  special  ownership  in  the  property, 
the  defendant  must  deny  specifically  the  allegations  of  fact  upon 
which  the  special  ownership  is  claimed.'^  Affirmative  defenses  must 
be  specially  pleaded.'^  Matters  which  are  sham  and  irrelevant  will 
be  stricken  out  on  motion,'^  and  a  plea  which  tenders  an  immaterial 
issue  will  be  overruled  on  demurrer,'*  or  may  be  rejected  as  sur- 
plusage/'* 

2.  Non  Cepit  and  Non  Detinet.  —  At  common  law  a  general  issue 
is  tendered  by  the  plea  of  non  cepit"*  which  denies  the  tortious 
taking''  but  admits  property  in  the  plaintiff.'*  But  where  statutes 
have  extended  the  remedy  of  replevin  to  cases  in  which  only  the 
detention  is  wrongful,'^  the  plea  of  non  cepit  tenders  an  immaterial 
issue,^"  non  detinet  being  the  proper  form  of  the  general  issue.*^ 
Non  detinet  will  put  in  issue  the  plaintiff's  right  of  property  and 
right  of  possession.*^ 


general  denial  in  the  action  of  re- 
plevin. Wilson  V.  Fuller,  9  Kan.  176. 
[b]  But  if  tlie  Defendant  Desires, 
He  May  Plead  His  Defense  Specifically. 
Eandall  v.  Gross,  67  Neb.  255,  93  N.  W. 
223;  Westover  v.  Vandoran,  29  Neb. 
652,  46  N.  W.   47. 

70.  Ark. — Perry  County  Bank  v. 
Eankin,  73  Ark.  589,  84  S.  W.  725, 
86  S.  W.  279.  111. — Van  Namee  v. 
Bradley,  69  III.  299.  Ind.— Davis  v. 
Warfleld,  38  Ind.  461.  Nel). — Williams 
V.  Bikenberry,  22  Neb.  210,  34  N.  W. 
373.     Wis.— Ford  v.  Ford,  3  Wis.  399. 

[a]  The  reason  is  that  ' '  In  replevin, 
as  in  ejectment,  the  plaintiff  must  rely 
upon  Ms  own  title,  absolute  or  qual- 
ified, and  not  upon  the  want  of  title 
in  his  adversary.  Under  the  general 
denial,  the  defendant  can  offer  any 
evidence  tending  to  show  a  want  of 
title  in  the  plaintiff;  and  hence  he 
may  show  that  such  title  is  in  a  third 
person."  Davis  v.  Warfield,  38  Ind. 
461. 

71.  Perry  County  Bank  v.  Rankin, 
73  Ark.  589,  84  S.  W.  725,  86  S.  W. 
279. 

72.  Daniel  v.  Hardwick,  88  Ala.  557, 
7  So.  188.  See  Shappendocia  v.  Spen- 
cer, 73  Ind.  128,  justification  under 
liveryman's  lien  and  sale  thereunder. 

See  also  the  titles  "Answers;" 
"Pleas;"  and  titles  dealing  with  par- 
ticular  defenses. 

Justification  under  legal  process,  see 
infra,  XIII,  A,  4. 

73.  Oal. — ^Fleming  v.  Hawley,  65 
Cal.  492,  4  Pae.  494.  Del.— Maelary  «. 
Turner,  9  Houst,  S81,  1  Marv.  24,  32 


Atl.    325,   1    Hardesty   1,    34%.      Pa. 
Lovett  V.  Burkhardt,  44  Pa.  173. 

See  the  titles  "Privolous  and  Sham 
Pleadings;"  "Surplusage  and  Scan- 
dal." 

74.  Walpole  v.  Smith,  4  Blackf. 
(Ind.)  304. 

75.  Samping  v,  Payne,  83  111.  463; 
Whitaker  v.  Sigler,  44  Iowa  419. 

76.  Sayward  v.  Warren,  27  Me,  453; 
7  Standard  Peoc.  64. 

77.  Walpole  v.  Smith,  4  Blackf. 
(Ind.)   304. 

78.  Simpson  v.  McFarland,  18  Pick. 
(Mass.)  427,  29  Am.  Dec.  602;  Row- 
land V.  Mann,  28  N.  C.  38;  7  Standard 
Proc.  71. 

79.  See  supra,  II. 

80.  Simmons  v.  Jenkins,  76  111.  479; 
Amos  V.  Sinnott,  5  III.  440;  Walpole 
V.  Smith,  4  Blackf.  (Ind.)  304. 

81.  111.— Boyd  V.  McAdams,  16  111. 
146.  Ind.— Walpole  v.  Smith,  4  Blackf. 
304.  Neb. — Williams  v.  Eikenberry, 
22  Neb.  210,  34  N.  W.  373. 

See  7  Standard  Proc.  482. 

[a]  Where  there  are  several  de- 
fendants they  each  may  file  a  separate 
plea  of  non  detinet.  Boyd  v.  Mc- 
Adams, 16  111.  146. 

82.  Williams  v.  Eikenberry,  22  Neb. 
210,  34  N.  W.  373;  Moore  v.  Kepner, 
7  Neb.  291;  Rogers  v.  Arnold,  12  Wend. 
(N.  Y.)  30.  See  7  Standard  Proc. 
482. 

[a]  Compare  Van  Namee  v.  Brad- 
ley, 69  111.  299,  where  it  is  said  that 
the  pleas  of  non  eepit  and  non  detinet 
concede  the  right  of  property  to  be  in 
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3.  Issue  of  Title  in  Defendant  or  Third  Person.  —  It  is  a  suffi- 
cient plea  in  bar  to  aver  property  in  the  defendant  or  in  a  stranger,*^ 
and  traverse  or  deny  the  plaintiff's  ownership.^*  Such  a  plea  is  not 
in  confession  or  avoidance  ;*°  it  does  not  admit  either  that  the  property 
belongs  to  the  plaintiff,^"  or  the  taking  and  detention.^'  The  source 
of  defendant's  title  need  not  be  set  out.'^  But  a  plea  of  property  in 
a  stranger  must  name  him,  otherwise  it  is  bad  for  uncertainty.*^ 
When  setting  up  the  defense  of  a  joint  interest  with  the  plaintiff 
it  is  sufficient  to  allege  the  existence  of  that  interest  and  no  more.®" 

4.  Detention  Under  Process,  —  A  defendant  seeking  to  justify  his 
detention  of  the  property  as  being  under  legal  process  is,  in  a  few 
jurisdictions,  required  to  specially  plead  the  same,®^  but  generally  he 
may  avail  himself  of  such  defense  under  a  general  denial,^^  or  a  com- 


the  plaintiff  and  only  put  in  issue  its 
caption  and  detention. 

[b]  In  Connecticut  wlien  a  'general 
denial  is  pleaded  the  defendant  must, 
if  he  desire  to  deny  that  the  prop- 
erty is  detained  by  him,  file  there- 
with a  notice  that  he  disclaims  all 
right  to  the  property.  McNamara  v. 
Lyon,  69  Conn., 447,  37  Atl.  981. 

83.  Ark. — Anderson  v.  Dunn,  19  Ark. 
650.  Ind. — Welker  v.  Appleman,  44 
Ind.  App.  699,  90  N.  E.  35.  Mo.— Phil- 
lips V.  Townsend,  4  Mo.  101.  N.  J. 
Chambers  v.  Hunt,  18  N,  J.  L.  339. 
N.  y. — Waite  v.  Sabel,  44  App.  Div. 
634,  62  N.  Y.  Supp.  419. 

84.  XT.  S.— Ingle  v.  Wallach,  1 
Black  96,  17  L.  ed.  50.  HI.— Atkins  v. 
Byrnes,  71  III.  326.  N.  J.— Chambers 
V.  Hunt,  18  N.  J.  L.  339.  N.  Y. 
Pringle   v.   Phillips,   1    Sandf.    292. 

85.  Ind. — Landers  v.  George,  40  Ind. 
160;  Gentry  v.  Bargis,  6  Blackf.  261; 
Welker  v.  Appleman,  44  Ind.  App.  699, 
90  N.  E.  35.  Mass.— Verry  v.  Small, 
16  Gray  121.  N.  J.— Chambers  v. 
Hunt,  18  N.  J.  L.  339,  where  it  is 
said  that  "the  plea  in  replevin  of 
property  in  the  defendant,  or  in  a 
third  person,  and  not  in  the  plaintiff, 
is  not  an  affirmative  plea:  it  admits 
nothing:  it  does  not  even  admit  the 
taking  .  .  .  Such  a  plea  is  wholly 
negative  in  its  character:  it  denies  the 
plaintiff's  title  and  takes  away  his 
Tight  to  a  deliverance." 

86.  Landers  v.  George,  40  Ind.  160; 
Gentry  v.  Bargis,  6  Blaekf.  (Ind.) 
261. 

fa]  It  is  in  the  nature  of  a  special 
traverse  which  states  ownership  in  a 
stranger  or  the  defendant  by  way  of 
inducement  to  the  traverse  of  plain- 
tiff's  ownership.     Landers  V.    George, 
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40  Ind.  160;  Gentry  v.  Bargis,  6  Blackf. 
(Ind.)    261. 

87.  Chambers  v.  Hunt,  18  N".  J.  L. 
339. 

[a]  But  a  mere  plea  of  property  in 
a  third  person  without  a  plea  of  non 
cepit,  admits  the  taking  and  deten- 
tion.    Kern  v.  Potter,  71  111.  19'. 

88.  Whitaker  v.  Sigler,  44  Iowa  419. 
Compare  Shappendocia  v.  Spencer,  73 
Ind.  128. 

89.  Anstice  v.  Holmes,  2  Denio  (N. 
Y.)  244;  North  v.  Firth,  2  Del.  Co. 
Eep.  (Pa.)  467. 

>[a]  This  is  a  defect  of  form  not 
subject  to  general  demurrer.  Ander- 
son V.  Dunn,  19  Ark.  650;  Anstice  v. 
Holmes,  2  Denio   (IJ'.  Y.)   244. 

[b]  A  plea  alleging  property  in  a 
fictitious  person,  traversing  the  allega- 
tion of  property  in  the  plaintiff,  would 
be  good.  Anderson  v.  Dunn,  19  Ark. 
650. 

90.  Alwood  V.  Ruckman,  21  HI.  200, 
to  aver  the  facts  which  constitute  the 
defendant  a  joint  owner  is  unneces- 
sary. 

91.  Daniel  v.  Hardwick,  88  Ala. 
557,  7  So.  188;  Snell  v.  Crowe,  3  Utah 
26,   5   Pac.    522.     See   Paden  v.   Gold- 

I  baum,  104  Cal.  xviii,  37  Pac.  759. 
i      92.     Colo.— Burchinell   v.   Butters,    7 
I  Colo.    App.    294,    43     Pac.     459.      md. 
;  Branch  v.   Wiseman,  51  Ind.  1.     Kan. 

Wester  v.  Long,  63  Kan.  876,  66  Pac. 

1032;   White  v.   Gemeny,  47  Kan.   741, 

28    Pac.    1011,    27    Am.    St.    Rep.    320. 

Mo. — ^Toung  V.  Glascock,   79  Mo.   574; 

Bosse  V.  Thomas,  3  Mo.  App.  472.    Neb. 

Horkey  «.  Kendall,  53  Neb.  522,  73 
•  N.  W.  953,  68  Am.  St.  Eep.  623:  Best 
I  V  Stewart,  48  Neb.  859,  67  N.  W. 
'  881.     Ohio.— Bailey  v.  Swain,  45  Ohio 

St.  657,  16  N.  E.  370;  Oaks  v.  Wyatt, 
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mon  law  general  issue  accompanied  with  notice  of  the  defense."  If, 
however,  defendant  does  interpose  such  a  plea  of  justification  it 
should  set  forth  sufficient  facts  to  constitute  a  good  defense,"*  as  that 
the  property  was  taken  by  defendant  as  an  officer,"'  under  legal 
process,"^  directed  against  the  property  levied  upon,"'  and  that  the 
property  was  seized  from  the  defendant  in  the  process"'  who  was  the 
owner  thereof.""  It  is  not  necessary  to  file  with  the  plea  a  copy  of 
the  process  under  which  defendant  justifies.^ 

5.  Inconsistent  Pleas.  —  In  accordance  with  the  general  rule,  de- 
fendant may  plead  as  many  defenses  as  he  may  have,^  and  it  mat- 
ters not  that  they  are  inconsistent,'  provided  they  are  separately 


10  Ohio  344.  S.  D. — Conner  v.  Knott, 
3  S.  D.  304,  66  N.  W.  461. 

93.  Martin  v.  Watson,   8   Wis.   3'15. 
[a]    Non   cepit  without  notice   (1) 

not  sufa,cient  (Ark. — Carroll  v.  Harria, 
19  Ark.  237.    Fla. — Hopkins  v.  Burney, 

2  Fla.  42.  Mass. — McFarland  v.  Bar- 
ker, 1  Mass.  153.     N.  Y.— Ely  v.  Ehle, 

3  N.  y.  506),  unless  (2)  notice  dis- 
pensed with  by  statute.  Coon  v.  Cong- 
den,  12  Wend.  (N.  Y.)  496. 

94.  Daniel  v.  Hardwick,  88  Ala. 
557,  7  So.  188;  Heyman  v.  Covell,  36 
Mich.  157. 

95.  McDonald  v.  Prescott,  2  Nev. 
109,  90  Am.  Dec.  S17. 

96.  Debord  v.  La  Hue,  26  Ind.  212; 
Dayton  v.  Fry,  29  111.  525. 

[a]  That  competent  authority  issued 
the  process  should  appear.  Daniel  v. 
Hardwick,  88  Ala,  557,  7  So.  188; 
Flentge  v.  Priest,  53  Mo.  540. 

[b]  As  to  the  proceedings  culminat- 
ing in  the  processi,  general  allegations 
that  they  were  according ,  to  law,  will 
suffice.  Davis  v.  Calvert,  17  Ark.  85; 
Noland  v.  Busby,  28  Ind.  154. 

[c]  Description  of  the  process  suffi- 
cient to  identify  it  necessary.  Daniel 
V.  Hardwick,  88  Ala.  557,  7  So.  188. 

[d]  Where  seizure  was  for  non  pay- 
ment of  taxes  an  averment  that  the 
seizure  was  "by  virtue  of  a  certain 
warrant,  duly  issued  and  directed  by 
the  proper  authority  ...  to  the  said 
defendant,"  held  sufficient.  Mt.  Car- 
bon Coal  &  E.  E,  Co.  V.  Andrews,  53 
III.  176. 

[e]  A  writ  of  attachment  is  suffi- 
ciently pleaded  (1)  where  the  plea  sets 
forth  the  date  of  the  writ,  in  whose 
favor  the  amounts  claimed  by  the  at- 
taching creditors,  the  character  of  the 
indebtedness,  and  the  return  on  the 
writ.  King'sbury  v.  Buchanan,  11  Iowa 
387.     (2)  Neither  the  grounds  of  at- 


tachment (McCraw  v.  Welch,  2  Colo. 
284),  nor  (3)  the  return  of  the  writ 
(MeCraw  v.  Welch,  2  Colo.  284),  need 
be  .alleged. 

[f]  Where  seizure  under  execution 
is  relied  on,  (1)  the  plea  should  make 
allegations  as  to  the  rendition  of  the 
judgment  and  that  the  execution  was 
issued  thereon  (Heyman  v.  Covell,  36 
Mich.  157),  while  (2)  it  was  still  in 
full  force.  Dayton  v.  Fry,  29  111.  525; 
Scott  V.  Hughes,  9  B.  Mon.  (Ky.) 
104. 

97.  Belden  v.  Laing,  8  Mich.  500. 

98.  Heyman  v.  Covell,  36  Mich.  157. 

99.  Ala. — Daniel  v.  Hardwick,  88 
Ala.  557,  7  So.  188.  Ind.— Olds  v. 
Andrews,  66  Ind.  147;  Gentry  v.  Bargis, 
6  Blackf.  261.  Ky.— Philips  v.  Har- 
ris, 3  J.  J.  Marsh.  122,  19  Am.  Dec. 
166.  Mo.— Smith  v.  Winston,  10  Mo. 
299. 

[a]  Right  of  property  in  plaintiff 
should  be  traversed.  Schemerhom  v. 
Mitchell,  15  111.  App.  418.       ' 

1.  Thurston  v.  Boardman,  Wils. 
(Ind.)  433;  Kingsbury  v.  Buchanan,  11 
Iowa  387. 

2.  See    generally    the    titles    "An- 


swers;' 


'Pleas.' 


3.  Md. — La  Motte  v.  Wisner,  51 
Md.  543;  Smith  v.  Morgan,  8  Gill  133. 
Mass. — Whitwell  v.  Wells,  24  Pick.  25. 
Neb. — Williams  v.  Eikenberry,  22  Neb. 
210,  34  N.  W.  373.  N.  Y.— Hackley 
V.  Ogmun,  10  How.  Pr,  44. 

[a]  Non  cepit  and  property  in  him- 
selJf  or  in  a  stranger,  may  be  pleaded. 
Md. — La  Motte  v.  Wisner,  51  Md.  543; 
Smith  V.  Morgan,  8  Gill  133.  Mass. 
Simpson  v.  McFarland,  18  Pick.  427, 
29  Am.  Dee.  602;  Whitwell  v.  Wells, 
24  Pick.  25.  N.  Y.— Hackley  v.  Og- 
mun, 10  How.  Pr.  44. 

[b]  Absolute  and  qualified  owner- 
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stated.*  Special  pleas  in  addition  to  a  general  denial  or  the  general 
issue  may  be  regarded  as  surplusage  in  so  far  as  they  set  forth  matter 
admissible  under  such  general  pleas,'  and  special  pleas  may  some- 
times be  construed  to  limit  the  scope  of  the  general  denial.^ 

8.  Set-off  and  Counterclaim.'  —  The  general  rule  is  that  neither 
a  counterclaim*  nor  a  set-off*  may  be  pleaded  in  an  action  of  replevin, 
nor  may  the  defendant  set  up  a  claim  in  his  answer  demanding  the 
return  of  other  property  than  that  mentioned  in  the  complaint.^" 
This  rule,  however,  does  not  prevent  the  pleading  defensively  of 
a  claim  against  the  plaintiff  for  which  defendant  has  a  lien  upon  the 
property  involved  and  upon  which  he  bases  his  right  to  its  present 
possession  ;^^  and  if  matter  erroneously  pleaded  as  a  counterclaim 
is  available  as  a  defense,  it  will  be  allowed  to  stand  as  sueh.^^ 

Under  the  statutes  of  some  states  the  general  rule  has  been  altered 
and  counterclaims  have  been  allowed,^'  in  some  to  the  extent  of 
granting  affirmative  relief  thereon,^*  while  in  others  they  are  allowed 


ship  pleaded.  HaTtshorne  v.  Seeds,  1 
Chest.  Co.  Eep.  (Pa.)  460. 

[c]  ITo  demise  and  no  rent  in  ax- 
rear  pleaded.  Van  Holten  v.  Lewis, 
1  McCord  Eq.   (S.  C.)   12. 

[d]  General  Denial  and  Justifica- 
tion.— Williams  v.  Eikenberry,  22  Neb. 
■210,  34  N.  W.  373. 

4.  Martin  v.  Ray,  1  Blaekf.  (Ind.) 
291;  Williams  v.  Elkenfcerry,  22  Neb. 
210,  34  N.  W.  373. 

5.  Ind. — Sparks  v.  Heritage,  45  Ind. 
66.  Neb. — ^Livingston  v.  Moore,  2  Neb. 
(TJnof.)  498,  89  N.  W.  289.  Pa.— Ains- 
worth  V.  Love,  12  Pa.  Co.  Ct.  273. 

6.  Yandle  v.  Crane,  13  Kan.  344. 
[a]    Where     special     pleas     admit 

plaintiff's  ownership  and  defend?int's 
detention  of  the  property,  the  general 
denial  can  only  be  considered  as  a 
denial  that  plaintiff  is  entitled  to  the 
immediate  possession  and  that  the  de- 
fendant wrongfully  detains  the  prop- 
erty.    Yandle  v.   Crane,  13   Kan.   344. 

7.  See  title  "Set-off,  Counterclaim 
and  Becoupment." 

8.  Cal. — Lovensohn  v.  Ward,  45  Cal. 
8.  111.— Stow  V.  Yarwopd,  14  111.  424. 
la. — Jessen  Liquor  Co.  v.  Phoenix  Dist. 
Co.,  171  Iowa  505,  153  N.  W.  148.  Mich. 
Dole  V.  MoGraw,  71  Mich.  106,  38 
N.  W.  686.  S.  C— Williams  v.  Trby, 
15  S.  C.  458. 

9.  General  Motors  Truck  Co.  v. 
PMla.  Pav.  Co.,  248  Pa.  499,  94  Atl. 
235;  Patch  Mfg.  Co.  v.  Killinger,  12 
Pa.   Dist.  6. 

[a]  "The  reason  for  this  rule  is 
given  ...  in  Pairman  v.  Fluek,  5 
Watt.  516,  as  follows  .   .    .  'Replevin 

Vol.  XXII 


is  in  form  an  action  ex  delicto,  and 
seeks  damages  for  unlawfully  seizingi 
and  carrying  away  personal  property. 
The  defendant  cannot  avail  himself  of 
a  set-off,  because  the  demand  is  un- 
certain in  its  nature,  and  it  is  no 
justification  for  a  tortious  act  that 
the  plaintiff  is  indebted  to  the  defend- 
ant.' "  General  Motors  Truck  Co.  v. 
Philadelphia  Pav.  Co.,  248  Pa.  499,  94 
Atl.  235.  Also  quoted  in  Patch  Mfg. 
Co.  V.  Killinger,  12  Pa.  Dist.  6. 

[b]  Under  statutes  allowing  a  set- 
off only  in  actions  ex  contractu  a  set- 
off may  not  be  pleaded  in  replevin. 
Kennett  v.  Piokel,  41  Kan.  211,  21 
Pac.  93.  That  replevin  is  an  action 
ex  delicto,  see  supra,  II. 

10.  Laveusohn  v.  Ward,  1  Cal. 
Unrep.  Cas.  763. 

11.  Blackfoot  Stock  Co.  v,  Delamue, 
3  Idaho  291,  29  Pac.  97. 

12.  Blackfoot  Stock  Co.  v.  Delamue, 
3  Idaho  291,  29  Pac.  97;  Townsend  v. 
Minneapolis  Cold-Storage  &  F.  Co.,  46 
Minn.  121,  48  N.  W.  682. 

13.  Kan. — Deford  v.  Hutchinson,  45 
Kan.  318,  25  Pac.  641,  11  L.  E.  A. 
257.  Nev. — Lapham  v.  Osborne,  20 
Nev.  168,  18  Pac.  881.  N.  Y.— Thomp- 
son V.  Kessel,  30  N.  Y.  383.  Ore. 
Nunn  V.  Bird,  36  Ore.  515,  S9  Pac.  808. 
Wis.— DeGroot  v.  Veldboom,  166  N.  W. 
662. 

14.  Kan. — Deford  v.  Hutchinson,  45 
Kan.  318,  25  PeIc.  641,  11  L.  E,  A. 
257.  K,  C— Wilson  v.  Hughes,  94  IT.  C. 
182.  Wis.— Aultman  Co.  v.  McDon- 
ough,  110  Wis.  263,  85  N.  W.  980. 
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only  to  defeat  the  plaintifE's  claim." 

7.  Demand  for  Return.  —  To  authorize  a  judgment  for  the  return 
of  the  property  to  the  defendant  or  the  value  thereof  in  ease  a 
return  cannot  be  had,  the  answer  must  in  some  jurisdictions  contain 
a  prayer,  claim,  or  demand  therefor.^* 

B.  Amendment.  —  Within  the  limitations  elsewhere  stated"  a  de- 
fendant in  replevin  may  amend  his  pleading^^  providing  timely  ap- 
plication therefor  is  made.^" 

XIV.  REPLICATION  OR  REPLY.  —Necessity  for.  —  In  accord- 
ance with  the  general  rules  elsewhere  treated,^"  material  aver- 
ments^^ of  the  plea  or  answer  setting  forth  new  matter  necessitate 
a  replication  or  reply/''  but  no  reply  is  necessary  where  the  issues 
tendered  by  the  plaintiff  are  simply  joined  by  the  defendant/* 


15.  Johnson  v.  St.  Louis  Butchers' 
Supply  Co.,  60  Ark.  387,  30  S.  W.  429; 
Baldwin  v.  Burrows,  95  Ind.  81. 

16.  Cal. — ^Banning  v.  Marleau,  101 
Cal.  238,  35  Pac.  7V2;  Pico  v.  Pico, 
56  Cal.  453;  Gould  v.  Scannell,  13 
Cal.  430.  Colo. — Gallup  v.  Wortmann, 
11  Colo.  App.  308,  53  Pae.  247.  111. 
Chandler  v.  Lincoln,  52  111.  74;  Bourk 
V.  Eiggs,  38  111.  321;  Johnson  v.  Howe, 
7  111.  342;  Mattson  v.  Hanisch,  5  111. 
App.  102.  Mass. — Bartlett  v.  Brickett, 
98  Mass.  521.  Mo.— Cable  v.  Duke,  208 
Mo.  557,  106  S.  W.  643;  Young  v. 
Glascock,  79  Mo.  574;  Bank  of  Willow 
Springs  v.  Utterman  (Mo.  App.),  184 
S.  W.  1171;  Chemical  Co.  «,  Nickells, 
66  Mo.  App.  678,  2  Mo.  App.  1378. 

[a]  Only  where  case  disposed  of 
Trithout  trial  or  merits  is  such  demand 
necessary.  Aultman  &  Taylor  Co.  v. 
O'Dowd,  73  Minn.  58,  75  N.  W.  756, 
72  Am.  St.  Eep.  603. 

17.  See  the  titles  "Amendments 
and  Jeofails;"  "New  Cause  of  Action 
or  Defense.'^ 

18.  U.  S.  —  Semmes  v.  Oneale,  1 
Cranch  C.  C.  246,  21  Fed.  Cas.  No. 
12,654.  Cal.— Pico  v.  Pico,  56  Cal.  453. 
Ky. — Smith  v.  Smith,  3  B.  Mon.  295. 
Pa.— Hellings  v.  Wright,  14  Pa.  373. 
Va. — Bargamin  v.  Poitiaux,  4  Leigh 
412.  Wyo. — Gregory  v.  Morris,  1  Wyo. 
213. 

[a]  Amount  of  damages  sougbt  in- 
creased by  amendment.  Forsee  v.  Zen- 
ner  (Mo.  App.),  193  S.  W.  975. 

[b]  Demand  for  return  of  property 
inserted.  Cal.— Pieo  v.  Pico,  56  Cal. 
453.  Minn. — Aultman  &  Taylor  Co.  v. 
O'Dowd,  73  Minn.  58,  75  N.  W.  756, 
72  Am.  St.  Eep.  603.  Mo.— Forsee  v. 
Zenner  (Mo.  App.),  19S  8.  W.  975. 

19.  See  infra,  this  note. 


[a]  After  beginning  of  trial  proper. 
Aultman  &  Taylor  Co.  v.  O'Dowd,  73 
Minn.  58,  75  N.  W.  756,  72  Am.  St. 
Eep.  603;  Eusho  v.  Eiehardson,  77  Neb. 
360,  109  N.  W.  394. 

[b]  Amendment  After  Judgment 
Aultman  &  Taylor  Co.  v.  O'Dowd,  73 
Minn.  58,  75  N.  W.  756,  72  Am.  St. 
Eep.  603. 

[c]  After  Appeal. — Aultman  &  Tay- 
lor Co.  V.  O'Dowd,  73  Minn.  58,  75 
N.  W.  756,  72  Am.  St.  Eep.  603. 

20.  See  the  title  "Beplicatiou  and 
Beply." 

21.  See  infra,  this  note. 

[a]  Mere  matters  of  inducement 
call  for  no  reply.  Boswell  v.  Green, 
25  N.  J.  L.  390. 

[b]  An  argumentative  denial  need 
not  be  replied  to.  Kan. — Street  v. 
Morgan,  64  Kan.  85,  67  Pac.  448.  Md. 
La  Motte  v.  Wisner,  51  Md.  543.  Miim. 
Williams  v.  Mathews,  30  Minn.  131,  14 
N.  W.  577. 

22.  111. — Simmons  V.  Jenkins,  76  111. 
479.  Md.— Warfield  v.  Walter,  11  Gill 
&  J.  80.  Minn. — Lewis  v.  Buck,  7 
Minn.  104,  82  Am.  Dec.  73.  Neb. 
Westover  v.  Vandoran,  29  Neb.  652, 
46  N.  W.  47.  N.  y.— Harrison  v.  Mc- 
intosh, 1  Johns.  380. 

23.  Cal. — Woodworth  l>,  Knowlton, 
22  Cal.  164.  Ind.— Darter  v.  Brown, 
48  Ind.  395;  Landers  v.  George,  40  Ind. 
160.  la. — Williams  v.  Wilcox,  66  Iowa 
65,  23  N.  W.  266.  la.— Hunt  v.  Ben- 
nett, 4  G.  Gr.  512.  Minn.— Carlson  v. 
Small,  32  Minn.  492,  21  N.  W.  737 
(justification  under  process);  Williams 
V.  Mathews,  30  Minn.  131,  14  N.  W. 
577.  N.  J.— Brown  «.  Bissett,  21  N.  J. 
L,  267.  N.  C— Buffkin  v.  Eason,  110 
N.  C.  264,  14  S.  E.  749.  Ohio.— Fer- 
rell  V.  Humphrey,  12  Ohio  il2. 
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Sufficiency.  — The  replication  or  reply  should  be  to  the  entire  plea 
or  answer,^*  and  must  set  forth  such  facts  as  will  give  the  plaintiff 
the  right  of  possession  even  as  against  him  who  has  the  legal  title.^" 
There  must  be  no  departure  in  the  replication.^" 

XV.  TRIAL.  —  A.  In  General.  —  The  trial  in  replevin  proceeds 
as  in  other  civil  cases,''^  and  in  accordance  with  the  general  rules  gov- 
erning the  right  to  open  and  close,**  to  trial  by  jury,^"  and  the  sub- 
mission of  questions  to  the  jury.*" 


[a]  To  general  denial  no  repl> 
necessary.  Street  v.  Morgan,  64  Kan. 
S5,  67  Pac.  448. 

[b]  A  traverse  of  plaintiff's  owner- 
ship, needs  no  reply.  Sanders  ». 
George,  40  Ind.  160. 

[b]  A  defense  specifically  pleaded 
which  could  have  been  given  in  evi- 
dence under  the  general  denial,  need 
not  be  replied  to.  White  v.  Gemeny, 
47  Kan.  741,  28  Pac.  1011,  27  Am.  St. 
Eep.  320. 

24.  Phillips  V.  Townsend,  4  Mo. 
101. 

[a]  An  Illustration. — To  a  plea  of 
property  in  A  and  B,  a  reply  that  A 
is  the  plaintiff,  without  noticing  B,  is 
insufficient.  Phillips  v.  Townsend,  4 
Mo,  101. 

25.  Dixon  v.  Thatcher,  14  Ark,  141; 
La  Motte  v.  Wisner,  51  Md.  543. 

26.  See  the  titles  "Departuie;" 
"Replication  and  Reply." 

[a]  A  reply  which  alleges  In  detail 
the  source  of  plaintiff's  title  and 
which  is  not  inconsistent  with  the 
case  made  in  the  complaint  does  not 
constitute  a  departure.  Seufert  v. 
Simonton,   75   Ore.   422,   146   Pac.   520. 

[b]  It  Is  not  a  departure  to  set  up 
facts  in  a  replication  showing  a  spe- 
cial ownership,  although  the  allega- 
tions of  the  complaint  were  of  owner- 
ship generally.  Mayes  v.  Stephens,  38 
Ore.  512,  63  Pac.  760,  64  Pac.  319. 

27.  See  the  title  "Trial." 

28.  See  generally  the  title  "Open- 
ing and  Closing." 

[a]  The  party  holding  the  affirma- 
tive of  the  issue  is  entitled  to  open 
and  close.  Chambers  v.  Hunt,  18  N.  J. 
L.  339. 

29.  See  'generally  the  titles  "Juries 
and  Jurors;"  "Trial." 

[a]  Jury  trial  demandable  as  mat- 
ter of  light.  Carroll  v.  Byers,  4  Ariz. 
158,  36  Pae,  499. 

[b]  Jury  Deemed  Waived.  —  Cal. 
Waltham  v.  Carson,  10  Cal.  178.  la, 
Wilkins  v.  Treynor,  14  Iowa  391.  N.  M. 
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Barruel  v.  Irwin,  2  N.  M.  223,  Ohio, 
Latimer  v.  Motter,  26  Ohio  St.  480. 

30.  See  generally  the  title  "Prov- 
ince of  Judge  and  Jury." 

[a]  Value  and  ownership  of  prop- 
erty involved  for  jury  under  conflict- 
ing evidence.  Ark. — ^Beene  v.  Green, 
127  Art.  119,  191  S.  W.  915;  Fox  v. 
Delaney,  111  Ark.  640,  163  S.  W.  157. 
CaL — Smith  v.  Arnold,  56  Cal.  640. 
Fla. — Bibb  v.  United  Grocery  Co.,  74  So. 
880.  Ga.— Real  Est.  Bank  &  Tr.  Co.  v. 
Baldwin  Locomotive  Wka.,  145  Ga.  831, 
90  S.  E.  49.  la.— Nodle  v.  Hawthorne, 
107  Iowa  380,  77  N.  W.  1062.  Mich. 
Anderson  v.  Pendl,  153  Mich.  693,  117 
N.  W.  326,  125  Am.  St.  Rep.  427.  Minn. 
Honeywell  v.  Norby,  61  Minn.  188,  63 
N.  W.  488.  Miss. — Gilchrist-Pordney 
Co.  V.  Ford,  68  So.  854.  Mo. — Calder- 
wood  V.  Robertson,  112  Mo.  App.  103, 
86  S.  W.  879.  K.  T.— Murray  Lighter- 
age, etc.  Co.  V.  Warren,  171  App.  Div. 
696,  157  N.  Y.  Supp.  692.  N.  D. 
Haveron  v.  Anderson,  3  N.  D.  540,  58 
N.  W.  340.  Pa.— Sahm  v.  Bair,  56  Pa. 
Super.  108.  S.  D.' — Griswold  v.  Sund- 
back,  6  S.  D.  269,  60  N.  W.  1068. 
Tex.— Dysart  v.  Terrell,  70  S.  W.  986. 

fbl  Taking  and  detention  for  jury 
where  facts  disputed.  Mich. — Patter- 
sou  V.  Spooner,  143  Mich.  698,  107 
N.  W.  450;  Clute  v.  Everhart,  137 
Mich.  5,  100  N.  W.  124.  Mo.— -Barnes 
V.  Plessner,  121  Mo.  App.  677,  97  S. 
W.  626.  S.  O,— Burekhalter  v.  Mitchell, 
27  S.  C.  240,  3  S.  E.  225. 

[c]  Identity  of  property  for  jury. 
111. — ^Vennum  v.  Thompson,  38  111,  143. 
Ind. — Hallagan  v.  Johnston,  55  Ind. 
App.  509,  104  N.  B.  91.  la,— Stephens 
V.  Williams,  46  Iowa  540.  Ky. — Saw- 
yer V.  Middlesborough  Town  Co.,  13 
Ky.  L.  Rep.  550,  17  S.  W.  444.  Mich. 
Gottesman  v.  Chipman,  125  Mich.  60, 
83  N.  W.  1026.  Mo.— Miller  v.  Marks, 
20  Mo.  App.  S69. 

rdl  Facts  as  to  fraud  for  jurv. 
Pinkerton  Bros.  Co.  v.  Bromlev,  128 
Mich.   236,    87   N,   W.    200;    Blackman 
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B.  Dismissal,  Discontinuaj^ce  and  Nonsuit.'^  —  1.  Voluntary. 
Where  plaintiff  has  obtained  provisional  possession  of  the  property 
involved  he  may  not  thereafter  take  a  nonsuit  or  discontinue  or 
dismiss  his  suit  or  voluntarily  withdraw  from  it,'^  except  with  the 
consent  of  defendant,^^  and  if  there  are  several  defendants  the  con- 
sent of  all  is  necessary.'^  Where  the  property  has  not  been  taken,^^ 
or,  if  taken,  has  been  returned  to  the  defendant,^*  the  plaintiff  may 
dismiss  his  suit. 

2.  Involuntary.  —  If  the  plaintiff  does  not  appear  the  re^lar 
course  of  procedure  is  to  enter  a  nonsuit  and  then  proceed  to  assess 
the  defendant's  damages,^'  by  means  of  a  jury,^*  or  by  a  writ  of  in- 
quiry.^' Irregularities  in  the  bond  or  affidavit  which  do  not  render 
the  proceedings  void  and  strip  the  court  of  jurisdiction,  and  which 
may  be  waived  by  the  defendant,*"  may  not  be  taken  advantage  of  on 
a  motion  to  dismiss.*^ 

C.  Instructions.  —  The  subject  of  instructions  is  fully  treated  in 
another  part  of  this  work.** 

D.  DiEECTiisrG  Verdict.*^  —  The  court  may  direct  a  verdict  for 
either  party  where  there  is  no  showing  either  in  the  pleadings,**  or 


V.    Wheaton,    13    Minn.    326;    Stein   v. 
Hill,  100  Mo.  App.  38,  71  S.   W.  1107. 

31.  See  generally  the  title  "Dis- 
missal, Discontinuance   and  Nonsuit." 

32.  U.  S. — Jumeau  v.  Brooks,  109 
Fed.  353,  48  C,  C.  A.  397.  0.  C— Cor- 
tett  V.  Pond,  10  App.  Cas.  17.  Fla. 
Crump  V.  Branning,  77  So.  228.  Ky. 
Eogers  v.  Bradford,  8  Bush  163.  j.vIo. 
Eanney  v.  Thomas,  45  Mo.  111.  Neb. 
Houct  V.  Linn,  56  Neb.  743,  77  N.  W. 
51;  Garber  v.  Palmer,  Blanchard  &  Co., 
47  Neb.  699,  66  N.  W.  656;  Cook  v. 
Vaughn,  1  Neb.  (XJnof.)  244,  95  N.  W. 
333.  N.  O. — Manix  v.  Howard,  82  N. 
C.  125.  Okla. — Eoberts  v.  Wilkina,  40 
Okla.  138,  137  Pac.  111.  S.  C— Younger 
V.  Magsey,  41   S.   C.   50,  19  S.  B.  125. 

[a]  The  reason  is  that,  having  thus 
obtained  possession  of  the  chattel  the 
claim  of  the  defendant  to  be  re- 
possessed becomes  practically  a  cross- 
action,  in  which  situation  the  plaintifE 
will  not,  as  a  general  rule  (see  7 
Standabd  Peoo.  657,  et  seq.,  where  this 
matter  is  fully  treated),  be  permitted 
to  dismiss  or  take  a  nonsuit.  Jumeau 
V.  Brooks,  109  Fed.  353,  48  C,  0.  A. 
397. 

33.  D.  O. — Corbett  v.  Pond,  10  App. 
Cas,  17.  la.— Hall  v.  Smith,  10  Iowa 
45.  Neb. — Houek  v.  Linn,  56  Neb. 
743,  77  N.  W,  51. 

[a]  Consent  by  an  agent  is  not,  m 
the  absence  of  special  authority,  suf- 
ficient. Lamkin  v.  Eosenthal,  5  App. 
Div.  532,  39  N.  Y,  Supp.  483. 


34.  Saunders  v.  Closs,  117  Mich. 
130,  75  N.  W.  295;  "Williams  v.  Mc- 
Grade,   18   Mian.   82. 

35.  Blandy  v.  Eaquet,  14  Minn.  491; 
Saussay  v.  Lemp  Brewing  Co.,  52  Neb. 
627,  72  N.  W.  1026. 

36.  Mo. — Ehoades  v.  McNulty,  52 
Mo.  App.  301.  Neb.-^Saussay  v.  Lemp 
Brew.  Co.,  52  Neb.  627,  72  N,  W.  1026. 
Wis. — Haekett  v.  BonneU,  16  Wis.  471. 

37.  Harwood  v.  Smethurst,  80  N.  J. 
L.  230. 

38.  Harwood  v.  Smethurst,  30  N.  J. 
L.  230. 

39.  Harwood  v.  Smethurst,  30  N.  ii. 
L.  230. 

Writ  of  inquiry,  generally,  13  Stand- 
ard Peoc.  421. 

40.  See  supra,  YIII,  A,  2,  c;  Vin, 
A,  4,  d. 

41.  Tripp  V.  Howe,  45  Vt.  523. 

42.  See  13  Standabd  Peoc.  698,  et 
seq. 

43.  See  generally  the  title  "Ver- 
dict," and  consult  further  the  index 
to  this  work. 

44.  Hayes  v.  Tidsbury,  181  Mass. 
292,  63  N.  E.  890. 

[a]  Where  no  interest  In  the  prop- 
erty or  right  to  its  possession  shown 
by  the  petition  or  complaint,  verdict 
is  properly  directed  for  defendant. 
Hayes  v.  Tidsbury,  181  Mass.  292,  63 
N.  E.  890;  Dillingham  v.  Flack,  17 
N.  T.  Supp.  879. 
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in  the  evidence  introduced*'  which  would  justify  a  finding  in  favor 
of  the  adversary.  But  the  case  should  go  to  the  jury  where  there 
is  a  conflict  in  evidence  and  there  is  some  evidence,  however  slight, 
which  might  warrant  a  verdict  in  favor  of  either  party.*" 

E.  Verdict  and  Findings.*^  —  1.  Form  and  Sufficiency.  —  a.  In 
General.  —  The  verdict  or  findings  in  replevin  should  comply  with 
provisions  of  statutes  in  respect  thereto;**  they  should,  moreover, 
respond  to  all  the  material  issues  of  fact,*'  be  supported  by  the  evi- 
dence,'" and  be  sufficient  to  sustain  the  judgment.'^    A  verdict  or 


45.  D.  C. — Minnix  Co.  v.  Smith  & 
Bros.  Typewriter  Co.,  33  App.  Cas.  357. 
Ky. — Kentucky  P.  Cement  &  C.  Co.  v. 
Steekel,  364  Ky.  420,  175  S.  W.  663. 
Neb. — Sullivan  v.  Hansen,  95  Neb.  779, 
146  N.  W.  983.  Minn.— I'oley  v.  Eich- 
ter,  134  Minn.  472,  159  N.  W.  129. 
Okla. — Hussey  v.  Blaylock,  21  Okla. 
220,  95  Pac.  773.  Wis.— Zahl  v.  Billings, 
118  Wis.  459,  95  N.  W.  374. 

46.  Ark. — Eussell  v.  Warren,  127 
Ark.  617,  192  S.  W.  190.  Colo.— Buch- 
anan V.  Scandia  Plow  Co.,  6  Colo,  App. 
34,  39  Pac.  899.  D.  C. — Costikyan  v. 
Sloan,  33  App.  Cas.  420.  Ga. — Thomas- 
ville  Live  Stock  Co.  v.  Battle,  145  Ga. 
478,  89  S.  B.  485.  la.— Bray  v.  Flick- 
inger,  79  Iowa  313,  44  N.  W.  554. 
KaJi. — Parkhurst  v.  Sharp,  10  Kan.  App. 
575,  61  Pac.  531.  Md.— Chappellear 's 
Exrs.  V.  Harrison,  1  Gill  &  J.  477. 
Minn. — Walker  v.  Ward,  104  Minn. 
386,  116  N.  W.  647.  Miss.— Snowden 
V.  Collins,  112  Miss.  801,  73  So.  793. 
Mo. — Harvey  v.  Stephens,  159  Mo.  486, 
60  S.  W.  1055.  Neb. — Westover  v. 
Vandoran,  29  Neb.  652,  46  N,  W.  47. 
N.  T. — Siedenbach  v.  Riley,  36  Hun 
211,  2  How.  Pr.  (N.  S.)  143.  Ore. 
Moorhonse  •».  Donaca,  14  Ore.  430,  13 
Pac.  112.  Wis. — Fitzgerald  v.  Ander- 
son, 81  Wis.   341,  51  N.  W.   554. 

47.  See  generally  the  titles  "Find- 
ings and  Conclusions;"  "Special  In- 
terrogatories ; "  "  Verdict. ' ' 

48.  Cal. — Washburn  v.  Huntington, 
78  Cal.  573,  21  Pac.  305.  Colo.— Hen- 
nessey V.  Barnett,  12  Colo.  App.  254, 
55  Pac.  197.  Fla. — Johnson  v.  Clutter 
Music  House,  55  Fla,  385,  46  So.  1. 
Ga.  —  Spence  v.  Holman,  30  Ga.  646. 
N.  M. — Brannin  v.  Bremen,  2  N.  M. 
40.  N.  Y.— Wilsey  v.  Rooney,  62  Hun 
618,  16  N.  Y.  Supp.  471,  41  N.  Y. 
St.  444.  Ore. — ^Yiek  Kee  v.  Dunbar, 
20  Ore.  416,  26  Pac.  275;  Corbell  v. 
CMlders,  17  Ore.  528,  21  Pac.  670. 

[al  If  what  verdict  shall  contain 
is  prescribed  by  the  statiite,  a  verdict 
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which  complies  therewith  is  sufficient. 
Corbell  v.  Childers,  17  Ore.  528,  21 
Pac.  670. 

49.  Ark. — Smith  v.  Houston,  25  Ark. 
183.  Cal.— Mills  V.  Jackson,  19  Cal. 
App.  695,  127  Pac.  655;  Pratt  «.  Wel- 
come, 6  Cal.  App.  475,  92  Pac.  500; 
Vasey  v.  Campbell,  4  Cal.  App.  451, 
88  Pac.  509.  Colo. — Sears  v.  Andrews, 
1  Colo.  88.  Idaho. — Campbell  v.  Rex- 
burg  First  Nat.  Bank,  13  Idaho  95, 
88  Pac.  639.  lU. — Lorenzo  v.  Hunter, 
185  111.  App.  574;  Shelton  v.  Franklin, 
68  111.  333.  Ind.— He'ss  v.  Hess,  119 
Ind.  66,  21  N.  E.  339;  Washburn  v. 
Roberts,  72  Ind.  213.  Ky.— Gambrell 
V.  Gambrell,  130  Ky.  714,  113  S.  W. 
885;  Lyon,  Cobb  &  Co.  v.  Stewart,  5 
J.  J.  Marsh.  676.  Mich. — Congdon  v. 
Bailey,  121  Mich.  570,  80  N.  W.  369; 
Moore  v.  Vrooman,  32  Mich.  526.  Neb. 
Creighton  v.  Haythorn,  49  Neb.  526, 
68  N.  W.  934.  N.  J.— Middleton 's 
Exrs.  V.  Quigley,  12  N.  J.  L.  352. 
N.  D. — Johnson  v.  Glaspey,  16  N.  D. 
335,  113  N.  W.  602.  Okla.— McFadyen 
V.  Masters,  8  Okla.  174,  56  Pac.  1059. 
Ore. — Freeman  v.  Trummer,  50  Ore. 
287,  91  Pac.  1077.  S.  D.— Hormann 
V.  Sherin,  6  S.  D.  82,  60  N.  W.  145. 

[a]  Where  a  statute  prescribes  what 
the  verdict  in  replevin  shall  contain, 
a  verdict  which  complies  therewith  is 
sufficient.  Corbell  v.  Childers,  17  Ore. 
528,  21  Pac.  670. 

50.  Dobbins  v.  Hanchett,  20  111. 
App.  396;  Hedges  v.  Payne,  63  Hun 
630,  17  N.  Y.  Supp.  809,  44  N.  Y.  St. 
165;  Green  v.  Burke,  23  Wend.  (N.  Y.) 
490. 

51.  HI.— Goldstein  v.  Smith,  85  HI. 
App.  588;  Nelson  v.  Bowen,  15  111. 
App.  477.  Ind. — McKeal  v.  Freeman, 
25  Ind.  151;  Tardy  v.  Howard,  12  Ind. 
404.  Md.— Smith  v.  Wood,  31  Md. 
293.  Mich. — Nottingham  v.  Vincent, 
50  Mich.  461,  15  N.  W.  551;  Alder- 
man V.  Manchester,  49  Mich.  48,  12 
N.  W.  905.    Neb.— Hayes  v.  Slobodny, 


REPLEVIN 


937 


finding  is  not  vitiated  by  mere  surplusage,^^  nor  by  inaccuracies  of 
expression  or  clerical  errors  which  do  not  render  the  meaning  un- 
certain and  obscure.^^ 

b.  General  or  Special.  —  A  general  verdict  constitutes  a  finding  on 
all  the  material  issues  involved,'*  and,  whether  for  plaintiff  or  de- 
fendant, is  ordinarily  sufficient.^'     Statutes  may,    however,    require 


54  Neb.  511,  74  N.  W.  961;  Degering 
V.  Flick,  14  Neb.  448,  16  N.  W.  824. 
N.  J. — Lindauer  v.  Teeter,  41  N.  J. 
L.  255.  N.  M. — Brannin  v.  Bremen,  2 
N.  M.  40.  N.  Y. — Thompson  v.  Button, 
14  Johns.  84.  Pa. — Park  v.  Holmes, 
147  Pa.  497,  23  Atl.  769.  K.  I.— Kebab- 
ian  V.  Adams  Express  Co.,  28  E.  I. 
177,  66  Atl.  201. 

[a]  Repugnancy. — W  here  several 
defendants  pleaded  separately,  X  al- 
leging property  in  a  third  person,  Y, 
and  defendant  Z  alleging  property  in 
himself,  a  general  verdict  "for  the 
defendants"  amounts  to  a  finding  of 
property  in  Y  and  also  in  Z  and  this 
repugnancy  is  fatal.  Tardy  v.  How- 
ard, 12  Ind.  404. 

[b]  A  verdict  so  indefinite  that  it 
cannot  be  ascertained  therefrom  what 
the  jury  intended,  will  not  sustain 
a  judgment.  Smith  v.  Dinneen,  61 
App.  Div.  264,  70  N.  Y.  Supp.  477, 

52.  Kluse  V.  Sparks,  10  Ind.  App. 
444,  36  N.  E.  914,  37  N.  E.  1047;  Lin- 
dauer V.  Teeter,  41  N.  J.  L.  255. 

[a]  Immaterial  findings  will  not  in- 
validate an  otherwise  proper  verdict. 
Baum  Iron  Co.  v.  Union  Sav.  Bank, 
50  Neb.  387,  69  N.  W.  939. 

53.  Cal.— Beggs  v.  Smith,  26  Cal. 
App.  532,  147  Pac.  585.  Idaho. — Black- 
foot  Stock  Co.  V.  Delamue,  3  Idaho 
291,  29  Pac.  97.  Ind.— Kluse  v.  Sparks, 
10  Ind.  App.-  444,  36  N.  E.  914,  37 
N.  E.  1047.  la. — Morris  v.  Burley,  74 
Iowa  45,  36  N.  W.  882.  Neb.— Mueller 
V.  Parcel,  71  Neb.  795,  99  N.  W.  684. 
N.  J. — Lindauer  v.  Teeter,  41  N.  J.  L. 
255.  N.  M. — Brannin  v,  Breman,  2  N. 
M.  40.  Pa. — Park  v.  Holmes,  147  Pa. 
497,  23  Atl.  769. 

[a]  The  construction  to  be  favored 
is  (1)  that  which  will  sustain  the  ver- 
dict (Blackfoot  Stock  Co.  v.  Delamue, 
3  Idaho  291,  29  Pac.  97),  and  (2)  the 
same  is  true  as  to  the  findings  when 
the  case  is  tried  to  the  court  without 
a  jury.  Beggs  v.  Smith,  26  Cal.  App. 
532,  147  Pac.  585. 

54.  Colo. —  Witeher  v.  Watkins,  11 
Colo.    548,    19    Pac.    540.     Conn.— Mc- 


Namara  v.  Lyon,  69  Conn.  447,  37  Atl. 
981.  Ind.— Payne  v.  June,  92  Ind.  252; 
Washburn  v.  Eoberts,  72  Ind.  213.  Xa. 
Newlien  v.  Reed,  30  Iowa  496.  Kan. 
O'Farrel  v.  McClure,  5  Kan.  App.  880, 
47  Pac.  160.  Mo. — Rogers  v.  Davis, 
194  Mo.  App.  378,  184  S.  W.  151. 
Mont. — McGregor  v.  Lang,  32  Mont. 
568,  81  Fae.  343.  Neb. — Baum  Iron 
Co.  v..  Union  Sav.  Bank,  50  Neb.  387, 
69  N.  W.  939;  Degering  v.  Flick,  14 
Neb.  448,  16  N.  W.  824.  S.  D.— Towne 
V.  Liedle,  10  S.  D.  460,  74  N.  W.  232, 
where  the  verdict  was:  "We  the  jury 
find  for  the  plaintiff  and  against  the 
defendant  Liedle,  and  assess  his  dam- 
ages at  $78.00."  Wis. — Krause  v.  Cut- 
ting, 28  Wis.  655;  Fitzer  v.  McCannan, 
14  Wis.  63. 

[a]  Upon  question  of  title  or  right 
of  possession  of  the  property,  a  gen- 
eral verdict  sufficient.  Cal. — Cain  v. 
Cody,  29  Pac.  778.  Colo. — Freas  v. 
Lake,  2  Colo.  480.  Ind. — Payne  v. 
June,  92  Ind.  252.  Neb. — Degering  v. 
Flick,  14  Neb.  448,  16  N.   W.  824. 

55.  Cal.— Cain  v.  Cody,  29  Pac.  778. 
Conn. — McNamara  v.  Lyon,  69  Conn. 
447,  37  Atl.  981.  III.— Holmes  v.  Tar- 
ble,  77  111.  App.  114;  Atlas  Sewer 
Pipe  Co.  V.  Stickney,  70  111.  App.  176. 
Ind. — Baldwin  v.  Burrows,  95  Ind.  81; 
Payne  v.  June,  92  Ind.  252;  Washburn 
V.  Eoberts,  72  Ind.  213.  la. — Newlien 
V.  Reed,  30  Iowa  496.  Kan. — O'Farrel 
V.  McClure,  5  Kan.  App.  880,  47  Pac. 
160.  Minn. — Coit  v.  Waples,  1  Minn. 
134.  Mont. — McGregor  v.  Lang,  32 
Mont.  568,  81  Pac.  343.  Neb.— Baum 
Iron  Co.  V.  Union  Sav.  Bank,  50  Neb. 
387,  69  N.  W.  939.  S.  D.— Towne  v. 
Liedle,  10  S.  D.  460,  74  N.  W.  232. 
Wis. — Blakeslee  v.  Eossman,  44  Wia. 
550. 

fa]  But  a  general  verdict  upon  In- 
consistent pleas  is  bad.  Hewson  v.  Baf- 
fin, 7  Ohio  232,  pt.  2. 

[b]  Failure  to  assess  the  value  of 
the  property  does  not  impair  a  general 
verdict  for  plaintiff.  Smith  v.  Smith, 
17  Ore.  444,  21  Pac.  439;  Prescoti.  v. 
Heilner,  13  Ore.  200,  9  Pac.  403. 
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special  findings  as  to  the  title  or  right  to  the  property,'*  its  value,"^ 
or  the  damages  for  its  caption  or  detention.'*  Special  findings  should 
be  consistent  with  each  other,'^  and  with  the  general  verdict."" 

e.  Findings  as  to  Particular  Matters.  —  (I.)  Title  and  Right  of 
Possession.  —  Generally  the  verdict  must  determine  the  ownership  and 
right  of  possession  of  the  property,*^  and  if  the  prevailing  party  has 
a  special  or  limited  interest  in  the  property,  the  extent  and  value 
thereof  should  be  determined.*^ 

(II.)  Description  of  Property.  —  Whether  specific  property  is  taken 
before  judgment  or  not*'  the  verdict  must  ascertain  what  property 
the  plaintiff  is  entitled  to/*  describing  it  with  sufficient  certainty 
to  permit  of  its  identification."* 


[c]  A  verdict  of  guilty  is  informal 
and  the  jury  should  be  sent  back  for 
correction.  Goldstein  v.  Smith,  85  111. 
App.  588. 

[d]  A  verdict  of  not  guilty  thougn 
informal  will  sustain  a  judgment. 
Kebabian  v.  Adams  Express  Co.,  28 
E.  I.   177,  66  Atl.  201. 

56.  Mo. — Fulkerson  v.  Dinkins,  28 
Mo.  App.  160.  Ore. — Smith  v.  Smith, 
17  Ore.  444,  21  Pac.  439;  Phipps  v. 
Taylor,  15  Ore.  484,  16  Pac.  171.  Wis. 
Warner  v.  Hunt,  30  Wis.  200;  Pord 
V.  Ford,  3  Wis.  399. 

57.  Ford  v.  Ford,  3  Wis.  399;  Smith 
V.  Smith,  17  Ore.  444,  21  Pac.  439. 

58.  Ford  v.  Ford,  3  Wis.  399. 

59.  Eodman  v.  Nathan,  45  Mich. 
607,  8  N.  W.  562;  Updyke  v.  Wheeler, 
37  Mo.  App.  680. 

60.  Nottingham  v.  Vincent,  50  Mich. 
461,  15  N.  W.  551. 

61.  Oal.— Cain  v.  Cody,  29  Pac.  778; 
Cooke  V.  Aguirre,  86  Cal.  479,  25  Pac. 
5;  Pratt  v.  Welcome,  6  Cal.  App.  475, 
92  Pac.  500.  Ind. — Payne  v.  June,  92 
Ind.  252.  la. — Morris  v.  Burley,  74 
Iowa  45,  36  N.  W.  882.  Neb.— Deger- 
ing  V.  Flick,  14  Neb.  448,  16  N.  W. 
824.  Wis.— Appleton  v.  Barrett,  22  Wis. 
568. 

SuflSciency  of  general  verdict  as  a 
finding  on  these  points,  see  sv/pra^ 
XV,  E,  1,  b. 

[a]  Determining  right  of  possession 
alone  not  sufficient.  Appleton  ■;;.  Bar- 
rett, 22  Wis.  568. 

[b]  That  plaintiff  was  entitled  to 
possession  at  the  time  the  action  was 
commenced  must  appear  in  order  to 
support  a  judgment  for  him.  Cooke  v. 
Aguirre,  86  Cal.  479,  25  Pac.  5.  Com- 
pare Banning  v.  Marleau,  133  Cftl.  485, 
65  Pac.  964. 
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62.  Cal.— Pico  v.  Martinez,  55  Cal. 
148.  Colo.— Witkowski  v.  Hill,  17  Colo. 
372,  30  Pac.  55.  Ga.— Kay  v.  Byrd,  118 
Ga.  86,  44  S.  B.  818.  Mich.— Farmers' 
Loan  &  Tr.  Co.  v.  St,  Clair,  34  Mich. 
518.  Mo.— Smith  v.  Tucker  (Mo.  App.), 
200  S.  W.  707;  Dixon  v.  Atkinson,  86 
Mo.  App.  24,  Neb. — Mueller  v.  Par- 
cel, 71  Neb.  795,  99  N.  W.  684.  N.  Y. 
Wood  V.  Orser,  25  N.  Y.  348.  Okla. 
Chandler  v.  Colcord,  1  Okla.  260,  32 
Pac.  330.  Wis.— Woodruff  v.  King,  47 
Wis.  261,  2  N.  W.  452;  Warner  v. 
Hunt,  30  Wis.  200. 

[a]  Partnership  accounts  cannot  be 
thus  determined  and  in  replevin  by  a 
partner  to  recover  partnership  property 
in  possession  of  another  partner,  the 
court  cannot  determine  the  exact  in- 
terest of  the  parties.  The  judgment 
would  be,  in  such  case  for  the  pos- 
session of  the  property  or  its  value, 
leaving  the  ultimate  rights  of  the 
partners  in  that  fund  to  be  determined 
in  a  proper  proceeding.  Jenkins  ». 
Mitchell,  40  Neb.  664,  59  N.  W.  90. 

63.  Gulath  v.  Waldstein,  7  Mo,  App. 
66. 

64.  Gulath  v.  Waldstein,  7  Mo.  App. 
66. 

65.  la. — Richardson  v.  MeCormici, 
47  Iowa  80.  Ore. — Guille  v.  Wong 
Fook,  13  Ore.  577,  11  Pac.  277.  S.  O. 
Bossard  v.  Vaughn,  68  S.  C.  96,  46 
S.  E.  523.  Tenn.— Harris  v.  Austell,  2' 
Baxt.  148. 

[a]  General  description  sufficient. 
N.  D.— Smith  V.  Willoughby,  24  N,  D. 
1,  138  N.  W.  7.  Ore.- Guille  v.  Wong 
Fook,  13  Ore.  577,  11  Pac.  277.  S.  C. 
Bossard  v.  Vaughn,  68  S.  C.  96,  46 
8.  E.  523. 

[b]  Reference  to  pleadings  in  aid 
of  deseriptiouj  proper.      Anderson    v. 
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(III.)  Value  of  Property.  —  To  enable  the  court  to  render  the  alterna- 
tive judgment  authorized  in  replevin  the  jury  in  its  verdict  should 
fix  the  value  of  the  property/"  but  where  the  property  is  in  the 
possession  of  the  prevailing  party,  its  value  need  not  be  found." 

•  Valuation  at  That  Time.  —  When  statutes  do  not  specify  the  time  when 
the  value  of  the  property  taken  from  the  prevailing  party  is  to  be 
assessed,  the  rule  in  some  jurisdictions  is  that  the  jury  should  de- 
termine the  value  of  the  property  as  of  the  date  of  their  verdict/^ 


Lane,  32  Ind.  102;  Bossard  v.  Vaughn, 
68  S.  C.  96,  46  S.  E.  523. 

66.  Ala. — Levy  &  Co.  v.  Moog,  69 
Ala.  63.  Ark.— Keller  v.  Sawyer,  104 
Ark.  875,  149  S.  W.  334;  Harris  v. 
Harris,  43  Ark.  535.  Oal. — Etchepare 
V.  Aguirre,  91  Cal.  288,  27  Pae.  668, 
929,  25  Am.  St.  Eep.  180;  Stewart  v. 
Taylor,  68  Cal,  5,  8  Pao.  605.  Ind. 
Jackson  v.  Morgan,  167  Ind.  528,  78 
N.  E.  633;  Burket  v.  Pheister,  11* 
Ind.  503,  16  N.  E.  813.  Miss. — Bedon 
V.  Alexander,  47  Miss.  254.  Mo. — Cald- 
well V.  Byan,  210  Mo.  17,  108  S.  W. 
533,  124  Am.  St.  Eep.  717,  16  L.  B.  A. 
(N,  S.)  494;  Eergusson  v.  Comfort,  194 
Mo.  App.  423,  184  S.  W.  1192;  Clinton 
V.  Stovall,  45  Mo.  App.  642.  Neb. 
'Browneil  &  Co.  v.  Puller,  57  Neb.  368, 
77  N.  W.  775;  Poss  v.  Marr,  40  Neb. 
559,  59  N.  W.  122;  Search  v.  Miller, 
9  Neb.  26,  1  N.  W.  975.  Nev.— Car- 
son V.  Applegarth,  6  Nev.  187.  N.  J. 
Frazier  v.  FreHericks,  24  N.  J.  L.  162. 
N.  Y. — O'Beilley  v.  Erlanger,  108  App. 
l)iv.  318,  95  N.  Y.  Supp.  760,  17  N.  Y. 
Ann.  Cas.  254.  N.  C— Globe  Oil  Co. 
V.  Messick  Grocery  Co.,  136  N.  C.  354, 
48  S.  E.  781.  Okla. — McPadyen  v.  Mas- 
ters, 8  Okla.  174,  56  Pae.  1059.  Ore. 
Nunn  V.  Bird,  36  Ore.  515,  59  Pae. 
808.  S.  C— Archer  v.  Long,  32  8.  C. 
171,  11  S.  E.  86.  Wash.— Hall  v.  Law 
Guarantee  &  Tr.  Soc,  22  Wash.  305, 
60  Pae.  643,  79  Am.  St.  Eep.  935.  Wis. 
Aultman  Co.  v.  McDonough,  110  Wis. 
263,  85  N.  W.  980. 

[a]  Where  there  was  no  evidence 
ag  to  value  a  verdict  calling  for  the 
return  of  the  property  must  neverthe- 
less be  insufScient  which  does  not 
assess  the  value,  and  this  omission 
may  not  be  waived.  Archer  v.  Long, 
32' S.  C.  171,  11  S.  E.  86. 

[b]  Where  property  delivered  to 
plaintiff,  verdict  for  defendant  must 
assess  its  value.  Search  v.  Miller,  9 
Neb.  26.  1  N.  W.  975. 

[e]  But  where  ownership  of  prop- 
erty is  not  In  issue,  defendant  claim- 


ing merely  a  lien,  on  the  property,  a 
finding  as  to  value  not  necessary. 
Blackfoot  Stock  Co.  v.  Delamue,  -3 
Idaho  291,  29  Pae.  97. 

[d]  The  sum  claimed  In  the  plead- 
ings of  the  prevailing  party  limits  the 
value  which  may  be  assessed.  Fla. 
Oeala  F.  &  M.  Wks.  v.  Lester,  49 
Fla.  199,  38  So.  51.  N.  D.— Haveron 
V.  Anderson,  3  N.  D.  540.  58  N.  W. 
340.  S.  D.— First  Nat.  Bank  v.  Cal- 
kins, 16  S.  D.  445,  93  N.  W.  646. 

[e]  Finding  for  a  smaller  amount 
than  that  alleged  in  the  pleadings, 
proper.  Miller  v.  Krueger,  36  Kan. 
344,  13   Pao.   641. 

67.  Ark. — Harris  v.  Harris,  43  Ark. 
535.  Cal. — Caruthers  v.  Hensley,  90 
Cal.  559,  27  Pae.  411.  Ind.— Indiana 
Union  Traction  Co.  v.  Bick,  40  Ind. 
App.  451,  81  N.  E.  617;  Van  Gundy  v. 
Carrigan,  4  Ind.  App.  333,  30  N.  E. 
933.  la.— Williams  v.  Wilcox,  66  Iowa 
65,  23  N.  W.  266.  lyiinn.— Cumbey  v. 
Lovett,  76  Minn.  227,  79  N.  W.  99. 
Neb. — Hanscom  v.  Burmood,  35  Neb. 
504,  53  N.  W.  371.  Ore.— Prescott  v. 
Heidner,  13  Ore.  200,  9  Pae.  403. 

68.  Ariz. — Gray  v.  Robinson,  4  Ariz. 
24,  33  Pae.  712,  the  language  here  is 
"at  the  time  of  trial."  Cal.— Phillips 
V.  Sutherland,  64  Cal.  xviii,  2  Pao.  32, 
"at  the  day  of  trial."  Mo.^ — Richey 
V.  Burnes,  83  Mo.  362;  Mix  v.  Kepner, 
81  Mo.  93;  Fergusson  v.  Comfort,  194 
Mo.  App.  423,  184  S.  W.  1192;  Stand- 
ard Oil  Co.  V.  Meyer  Bros.  Drug  Co., 
84  Mo.  App.  76  ("as  of  the  date  of 
the  trial");  Wm.  S.  Merrill  Chem.  Co. 
V.  Nickells,  66  Mo.  App.  678,  2  Mo. 
App.  1378.  Neb. — Wallace  v.  Cox,  100 
Neb.  601,  160  N.  W.  992,  Ann.  Cas. 
1917D,  699.  N.  Y.— O'Eeilly  v.  Er- 
langer, 108  App.  Div.  318,  95  N.  Y. 
Supp.  760,  17  N.  Y.  Ann.  Gas.  254. 
Ore.— La  Vie  v.  Crosby,  43  Ore.  612, 
74  Pae.  220. 

[a]  Unless  the  circumstances  are 
such  as  to  render  an  asse'sament  of 
value  at  that  time  impossible,  in  which 
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in  others,  as  of  the  date  and  place  where  the  property  was  taken,'* 
but  the  distinction  between  the  two  classes  of  eases  is  more  apparent 
than  real.'"  The  value  of  the  property  and  damages  for  its  deten- 
tion are  separate  items  and  should  be  assessed  separately,"  especially 
where  the  party  waives  the  right  to  judgment  for  return  of  the 
property  and  elects  to  take  a  judgment  for  its  value/* 

Va^ue  of  specific  portions  of  the  property  need  not  under  some  stat- 
utes be  found  unless  specifically  requested^'  and  instructed.''*  Else- 
where it  is  necessary,  except  under  certain  circumstances,"*  that  the 


case  the  value  may  be  fixed  as  of  the 
date  of  the  taking.  Willisou  v.  Smith, 
60  Mo.  App.  469. 

69.  Werner  v.  Graley,  54  Kan.  383, 
38  Pac.  482. 

70.  La  Vie  v.  Crosby,  43  Ore.  612, 
74  Pac.  220,  quoting  Shinn  on  Eeplevin 
(§626):  "Upon  a  casual  examination 
of  the  decisions  and  of  different  stat- 
utes regarding  the  time  which  shall 
be  considered  by  the  jury  as  that  at 
■which  the  value  shall  govern,  the  cases 
seem  to  divide  themselves  into  two 
distinct  classes;  but  upon  a  more  min- 
ute examination  it  is  found  that  the 
distinction  between  the  two  classes  is 
more  apparent  than  real.  The  courts 
intend  that  the  damages  should  be  com- 
pensatory, and,  although  certain  states 
hold  that  the  value  in  replevin  shall 
be  assessed  as  at  the  time  the  cause 
of  action  accrued  or  when  the  action 
was  begun,  and  others  that  it  is  the 
value  of  the  goods  at  the  time  the 
verdict  is  rendered,  yet  they  all  re- 
quire the  assessment  of  damages  for 
detention,  and  take  into  consideration 
as  a  measure  thereof  the  depreciation 
in  the  value  during  such  time,  and  all 
likewise  consider  the  appreciation  be- 
cause of  increase  in  value  occasioned 
by  labor  or  otherwise." 

71.  Mo.— Mix  V.  Kepner,  81  Mo.  93; 
Chapman  v.  Kerr,  80  Mo.  158.  N.  M. 
Garland  v.  Bartels,  2  N.  M,  1.  Wash. 
Quinn  v.  Parke  &  Lacy  Mach.  Co., 
5  Wash.  276,  31  Pac.  866. 

72.  Hill  V.  Fellows,  25  Ark.  11. 

73.  Ark. — Hobbs  v.  Clark,  53  Ark. 
411,  14  S.  "W.  652,  9  L.  E.  A.  526.  Colo. 
Copeland  v.  Kilpatrick,  38  Colo.  208, 
88  Pac.  472;  Stevenson  v.  Lord,  15 
Colo.  131,  25  Pac.  313.  Kan.— Blake 
V.  Powell,  26  Kan.  320.  MJnn. — Cald- 
well V.  Bruggerman,  4  Minn.  270. 

[a]  It  is  the  better  practice,  how- 
ever, to  find  the  value  of  each  article 
specifically.  Knox  v.  Noble,  25  Kan. 
449. 
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[b]  It  Is  a  matter  of  right  when 
requested.  Hobbs  v.  Clark,  53  Ark. 
411,  14  S.  W.  652,  9  L.  B.  A.  526; 
Goldsmith  v.  Willson,  67  Iowa  662,  25 
N.  W.  870. 

[c]  No  prejudice  in  failure  to  find 
value  of  specific  portions  when  the 
findings  and  judgment  are  adverse  to 
party  requesting  such  findings.  Wil- 
liams V.  Wilcox,  66  Iowa  65,  23  N.  W. 
266. 

74.  Johnson  v.  Fraser,  2  Idaho  404, 
18  Pac.  48.  To  same  effect,  Caldwell 
V.  Bruggerman,  4  Minn.  270;  Smith  v. 
Willoughby,  24  N.  D.  1,  138  N.  W.  7. 

[a]  In  California,  §627  of  the  Code 
of  Civ.  Proc.  provides  that  the  jury 
"must  find  the  value  of  the  property, 
and,  if  so  instructed,  the  value  of 
specific  portions  thereof."  Error  arises 
under  this  section  only  where  "such 
instruction  was  pertinent  and  proper, 
and  the  instruction  was  asked  and  re- 
fused." Brenot  v.  Robinson,  108  Gal. 
143,  41  Pac.  37,  quoted  with  approval 
in  Kellogg  v.  Burr,  126  Cal.  38,  58  Pac. 
306.  ' 

75.  See  infra,  this  note. 

[a]  Where  No  Issue  as  to  Valu- 
ation.—Brenot  V.  Robinson,  108  Cal. 
143,  41  Pac.  37;  Byrne  v.  Lynn,  18 
Tex.  Civ.  App.  252,  44  S.  W.  311,  544. 

[b]  Article  disposed  of  and  .return 
of  the  goods  therefore  impossible. 
Brady  v.  Cook,  68  Miss.  636,  10  So. 
56. 

[c]  Where  No  Finding  as  to  Value. 
Live  Oak  Ranch  Co.  v.  Ingham  fTex  ) 
44  S.  W.  588.  '' 

[d]  Where  all  of  the  property  waa 
returned  to  the  defendant  upon  giving 
a  redelivery  bond  a  finding  of  the 
value  of  each  article  is  not  necessary, 
a  finding  of  the  aggregate  value  of 
the  property  involved  is  suflScient. 
Black  V.  Hilliker,  130  Cal.  190,  62  Pac. 

[e]  Severance  of  the  property  im- 
possible.    Henry   v.   Dillard,   68   Miss. 
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jury  in  their  verdict  find  the  value  of  each  article  separately." 
(IV.)   Taking  and  Detention.  —  The  verdict  should  respond  to  the  issue 

of  unlawful  detention,"  a  general  finding  being  usually  sufficient." 
(V.)   Damages.  —  There  should  also  be  a  finding  as  to  the  amount 

of  damages/^  although  it  has  been  held  that  an  appellant  would  not 

be  heard  to  ask  a  reversal  because  of  the  absence  thereof.*" 

2.  Amendment  and  Correction.  —  The  verdict  is  amendable,"  but 
an  amendment  may  not  be  made  to  add  to  the  verdict  a  material 
finding  of  f  act,*^  nor  to  alter  it  in  any  matter  of  substance.'^ 

3.  Waiver  of  Defects  in  Verdict.  —  Objections  to  the  form,**  but 
not  to  the  substance*'  of  the  verdict  may  be  waived.  Defects  of  form 
will  be  waived  if  not  objected  to  before  the  jury  is  diseharged.*^ 
Where  the  property  is  in  possession  of  the  defeated  party  the  verdict 
should  assess  its  value,*'  but  this  is  for  the  protection  of  the  pre- 
vailing party  who  may  waive  its  omission  from  the  verdict  if  he 
choose.** 

4.  Setting  Aside  Verdict.  —  When  a  verdict  does  not  meet  statu- 


536,  9  So.  298;  Drane  v.  Hilzheim,  13 
Smed.  &  M.  (Miss.)   336. 

76.  Ala.  —  Avary  v.  Perry  Stove 
Mfg.  Co.,  96  Ala.  406,  11  So.  417; 
Southern  Warehouse  Co.  v.  Johnson, 
85  Ala.  178,  4  So.  643.  Idaho.— John- 
son V.  Praser,  2  Idaho  404,  18  Pac. 
48.  Miss. — Cox  V.  Martin,  75  Miss. 
229,  21  So.  611,  65  Am.  St.  Eep.  604, 
36  L.  B.  A.  800;  Brady  v.  Cook,  68 
Miss.  636,  10  So.  56.  BT.  C— Eowland 
V.  Mann,  28  N.  C.  38.  Tex. — Byrne  v. 
Lynn,  18  Tex.  Civ.  App.  252,  44  S.  W. 
311,  544;  Bowmaa  v.  Weber,  41  S.  W. 
493. 

77.  Cal. — Laughlin  v.  Thompson,  76 
Cal.  287,  18  Pac.  330.  Ind.— Eidenour 
V.  Beekman,  68  Ind.  236.  Mo. — Sogers 
V.  Davis,  194  Mo.  App.  378,  184  S.  W. 
151.  Neb. — Eiaeley  v.  Malcho\^,  9  Neb. 
174,  2  N.  W.  372. 

78.  Mo. — Eogers  v.  Davis,  194  Mo. 
App.  378,  184  S.  W.  151.  Neb.— Eise- 
ley  V.  Malchow,  9  Neb.  174,  2  N.  W. 
372.  S.  D. — Hormann  v.  Sherin,  6  S.  D. 
82,  60  N.  W.  145. 

79.  Ala. — Johnson  v.  McLeod,  80 
Ala.  433,  2  So.  145.  Ark.— Harris  v. 
Harris,  43  Ark.  535.  Cal.— Eyan  v. 
Fitzgerald,  87  Cal.  345,  25  Pac.  546; 
Cooke  V.  Aguirre,  86  Cal.  479,  25  Pac. 
5.  Conn. — Gould  v.  Hayes,  71  Conn. 
86,  40  Atl.  930.  Ind. — Jackson  i).  Mor- 
gan, 167  Ind.  528,  78  N.  E.  633;  Farrar 
V.  Bash,  5  Ind.  App.  238,  31  N.  B. 
1125.  Mich.— Eiley  v.  Littlefleld,  84 
Mich.  22,  47  N.  W.  576.  Miim.— Leon- 
ard V.  Maginnis,  34  Minn.  506,  26 
N,  W.   733.     Mo.— Hohentbal  v.   Wat- 


son, 28  Mo.  360.  Neb. — Search  v.  Mil- 
ler, 9  Neb.  26,  1  N.  W.  975.  N.  H. 
Messer  v.  Bailey,  31  N.  H.  9.  N.  Y. 
O'Eeilley  v.  Erlanger,  108  App.  Div. 
318,  95  N.  Y.  Supp.  760,  17  N.  Y. 
Ann.  Cas.  254.  Ore.— Coffin  v.  Taylor, 
16  Ore.  375,  18  Pac.  638.  Wis.— Ault- 
man  Co.  v.  MeDonough,  110  Wis.  263, 
85  N.  W.  980. 

80.  Cooke  V.  Aguirre,  86  Cal.  479, 
25  Pac.  5. 

81.  Kan. — Pope  v.  Bowzer,  1  Kan. 
App.  727,  41  Pac.  1048.  Minn.— Coit 
V.  Waples,  1  Minn.  134.  N.  Y. — ^Von 
Schoening  v.  Buchanan,  14  Abb.  Pr. 
185,  468,  23  How.  Pr.  164.  Wis.— Wal- 
lace V.  Hilliard,  7  Wis.  627. 

82.  Wallace  v.  Hilliard,  7  Wis.  627, 
where  the  amendment  added  the  value 
of  the  property,  theretofore  omitted. 

83.  lU.— Bodine  v.  Swisher,  66  111. 
536.  la. — Moore  v.  Devol,  14  Iowa 
112.  Wis.— Wallace  v.  Hilliard,  7  Wis. 
627. 

84.  Idaho. — Blackfoot  Stock  Co.  v. 
Delamue,  3  Idaho  291,  29  Pac.  97.  Ind. 
Kluse  V.  Sparks,  10  Ind.  App.  444,  36 
N.  E.  914,  37  N.  E.  1047.  Mo.— Dixon 
V.  Atkinson,  86  Mo.  App.  24. 

85.  Archer  v.  Long,  32  S.  C.  171,  11 
S.  E.  86. 

86.  Blackfoot  Stock  Co.  v.  Delamue, 
3  Idaho  291-,  29  Pac.  97;  Kluse  «. 
Sparks,  10  Ind.  App.  444,  36  N.  E.  914, 
37  N.  E.  1047. 

87.  See  supra,  XV,  E,  1,  c,  (III). 

88.  Dixon  v.  Atkinson,  86  Mo.  App. 
24. 
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tory  requirements,  it  will  be  set  aside  on  motion,*'  and  also  where 
it  is  in  direct  violation  of  instructions  given  by  the  court.'"  Where 
a  verdict  fixing  the  value  of  the  property  in  solido  is  incorrect,** 
the  court  may,  of  its  own  motion,  refuse  to  accept  such  a  verdict  and 
send  the  jury  back  with  instructions  to  find  the  value  of  each  item 
separately,'^  or,  where  the  value  is  not  fixed  at  all,  to  correct  the 
verdict  in  this  respect.'^ 

XVI.  JUDGMENT."  — A.  Fokm  and  Supficienct.  —  1.  In  Gen- 
eral. —  The  judgment  in  replevin  should  conform  to  statutory  pro- 
visions respecting  the  form'"  and  the  substance'*  thereof.  It  should 
accord  with  the  pleadings  and  the  evidence,'^  and  be  warranted  by 
the  verdict  and  findings.'*  Mere  clerical  inaccuracies  will  not  vitiate 
an  otherwise  proper  judgment."  In  an  otherwise  proper  case,*  the 
court  may  render  a  judgment  non  obstante  veredicto,"  and,  ilnder 
the  code  system  of  pleading,  such  judgment  may  be  rendered  for 
either  party.^ 

2.  Scope  of  Relief.  —  a.  In  General.  —  Statutes  in  some  juris- 
dictions affect  the  scope  of  the  relief  which  may  be  obtained.*    The 


89. 
90. 
91. 
92. 
93. 
94. 
ments, 


Ford  V.  Fordj  3  Wis.  399. 
Thompson  v.  Lee,  19  S.  C.  489. 
See   supra,   XV,   E,   1,  c,    (III). 
Hanf  V.  Ford,  37  Ark.  544. 
Noble  V.  Epperly,  6  Ind.  468. 
See  generally  the  title   "Judg- 


95.  Horn  v.  Citizens'  Sav.  &  Com. 
Bank,  8  Colo.  App.  535,  46  Pd,e.  838. 

[a]  Unless  the  circumstances  of  the 
individual  ease  should  render  the  form 
therein  prescribed  inapplicable.  Dil- 
worth  V.  McKelvy,  30  Mo.  149;  Wil- 
lison  V.  Smith,  60  Mo.  App.  469. 

96.  See  infra,  XVI,  A,  2. 

97.  Smith  v.  Mallory  (Mo.  App.), 
188  S.  W.  934;  Nichols  v.  Dodson  L. 
&  Z.  Co.,  85  Mo.  App.  584;  Cartmell 
Mach.  Co.  17.  Sikes,  83  Mo.  App.  565; 
McCarty  v.  Hudsons,  24  Wend.  (N.  T.) 
291;  Horn  v.  Margolis,  153  N.  Y.  Supp. 
674. 

[a]  An  Illustration.. — Where  it  is 
necessary  for  the  defendant;  if  he  de- 
sires to  have  a  judgment  for  tEe  re- 
turn to  him  of  the  property,  to  pray 
in  his  answer  therefor  (see  supra,  XIII, 
A,  7),  a  judgment  which,  despite  the 
absence  of  such  a  prayer,  awards  pos- 
session to  the  defendant  is  erroneous. 
Cartmell  Mach.  Co.  v.  Sikes,  83  Mo. 
App.  565. 

[b]  Where  there  is  no  eridence  as 
to  the  value  of  the  property,  it  is  er- 
ror to  render  a  judgment  that  plain- 
tiff recover  the  property  or  the  value 
thereof  in  case  recovery  is  impossible. 
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Sauer  v.  Traeger,  56  Minn.  364,  57 
N.  W.  933;  Griffith  v.  Bichmond,  126 
N.  C.  377,  35  S.  E.  620. 

[c]  Judgment  for  a  greater  value 
than  alleged,  may  be  rendered.  Hearn 
V.  Ayres,  77  Ark.  497,  92  S.  W.  768; 
Bailey  v.  Ellis,  21  Ark.  488.  But  see 
Smith  V.  Mallory  (Mo.  App.),  188  S. 
W.  934. 

98.  Cal. — Cooke  v.  Aguirre,  86  Cal. 
479,  25  Pac.  5.  Colo. — Wigton  v.  Wig- 
ton,  169  Pae.  133.  Fla.— Holliday  v. 
McKinne,  22  Fla.  153.  lU.— Pratt  V. 
Tucker,  67  Hi.  346.  Neb.— Welton  v. 
Baltezore,  17  Neb.  399,  23  N.  W.  1; 
Leighton  v.  Stuart,  10  Neb.  224,  4 
N.  W.  1051.  N".  C— Spencer  «.  Bell, 
109  N.  C.  39,  13  S.  E.  704.,  Okla. 
Everett  v.  Akins,  8  Okla.  184,  56  Pac. 
1062.  Wis. — ^Young  v.  Lego,  38  Wis. 
206;   Child  v.  Child,  13  Wis.  17. 

99.  Jessen  Liq.  Co.  v.  Phoenix  Dist. 
Co.,  171  Iowa  505,  153  N.  W.  148. 

[a]  A  judgment  entitled  a  "de- 
cree" is  yet  sufficient  where  the  sub- 
stance of  the  instrument  is  a  judg- 
ment. Jessen  Liq.  Co.  v.  Phoenix  Dist. 
Co.,  171  Iowa  505,  153  N.  W.  148. 

1.  14  Standard  Peoc.  958. 

2.  Fowler  v.  Murdock,  172  N.  C. 
349,  90  S.  E.  301. 

3.  Fowler  v.  Murdock,  172  N.  C. 
349,  90  S.  E.  301. 

4.  See  the  statutes. 

[a]  In  California  iJ  an  answer  has 
been  filed  the  court  may  grant  any 
relief   consistent  with   the  case  m^de 
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judgment  should  adjudicate  the  rights  of  the  parties"  as  they  exist 
at  the  time  of  the  rendition  thereof,'  and  with  respect  to  every  part 
of  the  property  involved.'' 

A  joint  judgment  should  be  rendered  where  the  parties  sue  or  defend 
jointly  and  have  a  joint  interest  in  the  goods,^  but  as  against  defend- 
ants not  jointly  interested  such  a  judgment  is  improper.^ 

b.  Return  of  Property }°  —  Though  under  some  statutes  a  judg- 
ment for  defendant  in  replevin  awards  merely  the  value  of  the 
property ,^^  it  should  generally  provide  for  a  return  of  the  property,^^ 
except  where,  under  the  circumstances,  a  return  is  impossible,^^  or 


and  embraced  witliin  tne  issues.  More 
V.  Finger,  128   Cal.   313,   60   Pao.   933. 

5.  Nichols  V.  Dodson  L.  &  Z.  Co.,  85 
Mo.  App.  584. 

[a]  Bights  of  strangers  should  not 
be  adjudicated.  111. — Edwards  v.  Mc- 
Curdy,  13  111.  496.  la.— Hurd  v.  Galla- 
her,  14  Iowa  394.  Wash. — Eidson  v. 
Woolery,  10  W^sh.  225,  38  Pac.  1025. 

6.  Cal.— Flinn  v.  Ferry,  127  Cal. 
648,  60  Pac.  434.  Okla. — Haltom  v. 
Nichols  &  Shepard  Co.,  166  Pac.  745. 
Wash. — Kulzer  v.  Simonton,  41  Wash. 
587,  84  Pac.   582. 

[a]  If  defendant's  right  of  posses- 
sion has  ceased  pending  the  action,  and 
the  right  of  possession  has  become 
vested  in  the  plaintiff,  the  judgment 
will  not  be  in  favor  of  the  defend- 
ant for  the  return  of  the  property  to 
defendant  or  its  value,  but  will  be 
for  costs  only.  Flinn  v.  Ferry,  127 
Cal.  648,  60  Pac.  434. 

7.  Rose  V.  Tolley,  15  Wis.  443. 

[a]  A  judgment  for  both  plaintiff 
and  defendant  may  be  rendered  if  the 
court  finds  plaintiff  entitled  to  part  of 
the  property  and  the  defendant  en- 
titled to  the  residue.  Neb.— Bates  v. 
Stanlev,  51  Neb.  252,  70  N.  W.  972. 
Ore.— Phipps  V.  Taylor,  15  Ore.  484,  16 
Pac.  171.  Wis. — ^Lanyon  v.  Woodward, 
65  Wis.  543,  27  N.  W.  337. 

8.  West  Michigan  Sav.  Bank  v. 
Howard,  52  Mich.  423,  18  N.  W.  199; 
Sweetzer  v.  Mead,  5  Mich.  107;  Wat- 
son  V.  Buckler,   29   Ore.   235,   45   Pac. 

765- 

9.  Mich.— Eedpath     v.     Brown,     71 

Mich.  258,  39  N.  W.  51;  Steele  v. 
Matteson,  50  Mich.  313,  15  N.  W.  488. 
Minn.— Adamson  v.  Sundby,  51  Mmn. 
460,  53  N.  W.  761.  Mo.— Fischer  v. 
Johnson,  74  Mo.  App.  64. 

10.  Alternative  judgment  for  re- 
turn or  value,  see  infra,  XVI,  A,  2,  d. 

11.  Bell  V,  Bartlett,  7  N.  H.  178. 


[a]  Replevin  Before  Justice  of 
Peace. — Fitzpatrick  v.  Warren,  1  Pin. 
(Wis.)   541. 

12.  TJ.  S. — Hemstead  v.  Colburn, 
11  Fed.  Cas.  No.  6,347,  5  Cranch  C.  C. 
655.  Conn. — Perss©  v.  Watrous,  30  Conn. 
139.  m. — Merrimac  Paper  Co.  v.  Il- 
linois Tr.  &  S.  Bank,  129  111.  296, 
21  N.  E.  787;  McLachlan  v.  Pease,  66 
111.  App.  634.  Ind.  —  Applegate  v. 
Crawford,  2  Ind.  579.  Kan. — Wester 
V.  Long,  63  Kan.  876,  66  Pac.  1032; 
Sumner  v.  Cook,  12  Kan.  162.  Ky. 
Gaines  v.  Tibbs,  6  Dana  143;  Tuley  v. 
Mauzey,  4  B.  Mon.  5;  Philips  v.  Har- 
riss,  3  J.  J.  Marsh.  122,  19  Am.  Dec. 
166.  Me.— Witham  v.  Witham,  57  Me. 
447,  99  Am.  Dec.  787.  Mass. — Giroux 
V.  Wheeler,  163  Mass.  48,  39  N.  E. 
470;  Dawson  v.  Wetherbee,  2  Allen 
461;  Hoffman  v.  Noble,  6  Mete.  68,  39 
Am.  Dec.  711.  Mich. — Salter  v.  Suther 
land,  125  Mich.  662,  85  N.  W.  112 
Charpentier  v.  Bresnaham,  74  Mich, 
48,  41  N.  W.  856.  Mo. — Ingals  v.  Per 
guson,  138  Mo.  358,  39  S.  W.  801, 
Neb. — Prey  v.  Drahos,  7  Neb.  194, 
Tenn. — Fugate  v.  Stapleton,  6  Baxt 
321. 

[a]  Judgment  merely  erroneous  and 
not  subject  to  collateral  attack  where 
it  fails  in  a  proper  case  to  order  a 
return  of  the  property.  Fromlet  v. 
Poor,  3  Ind.  App.  425,  29  N.  E.  1081. 

[b]  Right  to  return  waived  by  de- 
fendant. Wright  V.  Card,  16  E,  I.  719, 
19  Atl.  709. 

13.  Idaho. — Cady  v.  Keller,  28  Idaho 
368,  154  Pac.  629.  Kan.— Babb  v. 
Aldrich,  45  Kan.  218,  25  Pac.  558. 
N.  D.— Smith  v.  Willoughby,  24  N.  D. 
1,  138  N.  W.  7.  See  also  Farmers' 
Nat.  Bank  v.  Ferguson,  28  N.  D.  347, 
148  N.  W.  1049. 

[a]  Where  the  record  shows  that 
a  judgment  for  delivery  could  not  be 
executed  a  judgment   against  the  de- 
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where  defendant  is  not  the  owner  of  the  property,**    or   where   it 
would  be  inequitable  to  compel  a  return." 

c.  Value  and  Damages}^  —  Where  several  articles  are  the  subject 
of  the  action,  the  value  of  each,  if  it  has  been  found,  should  be  set 
forth  in  the  judgment.*'  The  judgment  need  not  specify  how  much 
of  the  sum  awarded  is  for  damages  and  how  much  for  the  value.*^ 

d.  Alternative  Judgment.  —  At  common  law  judgment  for  the  de- 
fendant was  for  the  return,  and  for  damages  and  costs. *^  But  statutes 
usually  require  an  alternative  judgment  for  the  return  of  the  property 
or  its  value  if  return  cannot  be  had.^"    But  a  judgment  which  is  not 


fendant  need  not  be  in  the  alternative 
form,  for  the  property  or  its  value, 
but  may  be  for  its  value  alone.  Wood- 
burn  V.  Driver,  81  Ark.  333,  99  S.  W. 
384. 

14.  Kerley  v.  Hume,  3  T.  B.  Mon. 
(Ky.)  181. 

15.  Bath  V.  Miller,  53  Me.  308. 

16.  Alternative  judgment  for  goods 
or  their  value,  see  infra,  XVI,  A, 
2.   d. 

17.  Steidl  V.  Aitken,  30  N.  D.  281, 
152  N.  W.  276,  L.  E.  A.  1915E,  192; 
Smith  V.  Willoughby,  24  N.  D.  1,  138 
N.  W.  7. 

Finding  of  specific  valuation  and  re- 
quest therefor,  see  supra,  XV,  E,  1,  e, 
(III). 

18.  Nelson  v.  Bock,  84  N.  J.  L.  123, 
85  Atl.  ,1009. 

19.  Chadwick  v.  Miller,  6  Iowa  34. 

20.  Ark. — ^Bowser  Furniture  Co.  v. 
Johnson,  117  Ark.  496,  175  S.  W.  516; 
Swantz  V.  Pillow,  50  Ark.  300,  7  S.  W. 
167,  7  Am.  St.  Eep.  98;  Harris  v.  Har- 
ris, 43  Ark.  535.  Oal. — Claudius  v. 
Aguirre,  89  Cal.  501,  26  Pae.  1077; 
Cooke  V.  Aguirre,  86  Cal.  479,  25  Pac. 
5;  Cruse  v.  Adams,  34  Cal.  App.  701, 
168  Pac.  390;  Orchardson  v.  Christie, 
30  Cal.  App.  8,  157  Pac.  547.  Colo. 
Wigton  V.  Wigton,  169  Pac.  133;  Stev- 
enson V.  Lord,  15  Colo.  131,  25  Pac. 
313;  Horn  v.  Citizens'  Sav.  &  Com. 
Bank,  8  Colo.  App.  535,  46  Pac.  838. 
Idaho. — Johnson  v.  Praser,  2  Idaho  404, 
18  Pac.  48.  111. — McLachlan  v.  Pease, 
171  I]].  527,  49  N.  E.  714;  James  v. 
Gilbert,  168  111.  627,  48  N.  E.  177; 
Woodbury  u.  Tuttle,  26  111.  App.  211. 
Ind.— Thompson  v.  Eagleton,  33  Ind. 
300;  Bales  v.  Scott,  26  Ind.  202;  Far- 
rar  v.  Eash,  5  Ind.  App.  238,  31  N.  E. 
1125.  la.— Marshall  v.  Bunker,  40  Iowa 
121.  Kan.— Oklahoma  State  Bank  v. 
Hicklin,  100  Kan.  301,  164  Pac.  257; 
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Chase  County  Nat.  Bank  v.  Thompson, 
54  Kan.  307,  38  Pac.  274;  Wilson  v. 
Fuller,  9  Kan.  176.  Ky. — Eeid  v. 
King,  89  Ky.  388,  12  S.  W.  772;  Eogers 
V.  Bradford,  8  Bush  163.  Minn.— Pabst 
Brewing  Co.  v.  Butchart,  68  Minn.  303, 
71  N.  W.  273;  Leonard  v.  Maginnis,  34 
Minn.  506,  26  N.  W.  733;  Sherman  v. 
Clark,  24  Minn.  37.  Miss.— Miller  v. 
Griffin,  110  Miss.  535,  70  So.  699;  Bond 
V.  GrifSn,  74  Miss.  599,  22  So.  187. 
Mo. — Smith  V.  Mallory  (Mo.  App;),  188 
S.  W.  934;  Nichols  v.  Dodson  L.  &  Z. 
Co.,  85  Mo.  App.  584;  Herring  v.  Cor- 
der,  49  Mo.  App.  378.  Neb.— Mftrtin 
V.  Foltz,  54  Neb.  162,  74  N.  W.  418; 
Manker  v.  Sine,  35  Neb.  746,  53  N.  W. 
734.  Nev. — Lambert  v.  McFarland,  2 
Nev.  58.    N.  Y. — Ingersoll  v.  Bostwick, 

22  N.  T.  425;  Phillips  v.  Melville,  10 
Hun  211;  Amendola  v.  Euggiero,  149 
N.  Y.  Supp.  907.  N.  C— Hendricks  v. 
Ireland,  162  N.  C.  523,  77  S.  E.  1011; 
Horton  v.  Home,  99  N.  C.  219,  5  S.  E. 
927.  N.  D.— Smith  v.  Willoughby,  24 
N.  B.  1,  138  N.  W.  7.  Okla.— Casner 
V.  Streit,  42  Okla.  710,  142  Pac.  1004; 
Jackson  v.  Glaze,  3  Okla.  143,  41  Pac. 
79.  Ore. — Putnam  v.  Webb,  15  Ore. 
440,  15  Pac.  711.     Pa.— Hall  v.  Irvine, 

23  Pa.  Dist.  968.  Phil.  Isl.— Pascua 
V.  Sideeo,  24  Phil.  Isl.  26.  S.  C. 
Bobbins  v.  Slattery,  30  S.  C.  328,  9 
S.  E.  510.  S.  D.— Pitts  Agricultural 
Wks.  V.  Young,  6  S.  D.  557,  62  N.  W. 
432.  Tex. — Lang  v.  Daugherty,  74  Tex. 
226,  12  S.  W.  29;  Morris  v.  Coburn, 
71  Tex.  406,  9  8.  W.  345.  Tenn. 
Hamilton  v.  Henney  Buggy  Co.,  102 
Tenn.  714,  52  S.  W.  160.  Wash.— Hall 
V.  Law  Guarantee  &  T.  Soc,  22  Wash. 
305,  60  Pac.  643,  79  Am.  St.  Eet).  935. 
Wis.— HoefBer  Mfg.  Co.  v.  Machajew- 
ski,  163  Wis.  184,  157  N.  W.  702; 
Blpiler  v.  Moore,  88  Wis.  438,  60  N.  W. 
792:  Smith  v.  Phillips,  47  Wis.  202, 
2  N.  W.  285.  . 
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in  the  alternative  is  not  void,^^  and  whether  or  not  it  is  even  erroneous 
•will  depend  upon  the  circumstances  of  the  individual  case,^^  for  in 
certain  cases  an  alternative  judgment  is  not  necessary.  Thus  the 
judgment  need  not  contain  an  alternative  provision  for  the  value  of 
the  property  where  the  property  is  under  the  control  of  the  court,^' 
or  in  the  possession  of  the  prevailing  party,^*  or  where  it  appears 
that  a  delivery  of  the  property  to  him  can  be  made,^^  and  under 
certain  circumstances,  an  order  for  the  return  of  the  property  need 
not  be  included  in  the  judgment.^^ 

3.  Description  of  Property.  —  Like  the  verdict,"  the  judgment 
should  describe  the  property  with  sufficient  certainty  to  identify  it.^' 
It  is  sufficient  if  the  judgment  follow  the  description  in  the  com- 
plaint or  make  proper  reference  to  such  description.^* 

B.  Amendment  and  Modification.  —  A  judgment  in  replevin  is 
within  the  limitations  elsewhere  stated^"  subject  to  amendment  and 
correction.'^  Should  the  court,  however,  erroneously  refuse  a  proper 
application  therefor  such  error  will  not  necessitate  a  new  trial;  the 


Correction  of  judgment  when  not  in 
alternative,  see  infra,  XVI,  B. 

[a]  If  prevailing  party's  interest  is 
a  special  or  limited  one,  the  money 
alternative  should  equal  the  value  of 
such  interest.  Ga. — Jease  French 
Piano  Co.  v.  Cardwell,  114  Ga.  340,  40 
S.  E.  292.  la. — Harward  v.  Davenport, 
105  Iowa  592,  75  N.  W.  487.  Miss. 
Hill  V.  Petty,  111  Miss.  665,  71  So.  910; 
Bond  V.  Griffin,  74  Miss.  599,  22  So. 
187.  S.  D. — Nat.  Bank  of  Commerce 
V.  Feeney,  9  S.  D.  550,  70  N.  W.  874, 
46  L.  E.  A.  732. 

21.  Erreca  v.  Meyer,  142  Cal.  308, 
75  Pac.  826;  Orchardson  v.  Christie,  30 
Cal.  App.  8,  157  Pae.  547;  Keiser  v. 
Levering,  29  Cal.  App.  41,  154  Pac. 
281;  Beggs  v.  Smith,  26  Cal.  App.  532, 
147  Pac.  585. 

22.  Erreca  v.  Meyer,  142  Cal.  308, 
75  Pac.  826;  Orchardson  v.  Christie, 
30  Cal.  App.  8,  157  Pac.  547. 

23.  Harris  v.  Harris,  43  Ark.  535; 
Pfeifer  v.  Layton  Park  Oil  &  Soap  Co., 
159  Wis.  1,  149  N.  W.  395,  "So  at 
the  time  of  the  trial  the  horse  was  in 
the  custody  of  the  court.  When  that 
is  the  case  a  judgment  for  its  return 
alone,  with  damages,  is  sufficient  inde- 
pendent of  statutes  regulating  the 
form  of  judgment  to  be  entered." 

24.  Claudius  v.  Aguirre,  89  Cal.  501, 
26  Pac.  1077;  Beggs  v.  Smith,  26  Cal. 
App.  532,  147  Pae.  585. 

25.  Erreca  v.  Meyer,  142  Cal.  308, 
7t  Pac.  826;  Claudius  v.  Aguirre,  89 
Cal.  501,  26  Pac.  1077;  Beggs  v.  Smith, 
26  Cal.  App.  532,  147  Pac.  585.  I 


26.  See  supra,  XIII,  A,  7. 

27.  See   supra,  XV,   E,   1,  c,   (III). 

28.  Cal.— Cooke  v.  Aguirre,  86  Cal. 
479,  25  Pac.  5;  Welch  v.  Smith,  45 
Cal.  230.  Fla. — Holliday  v.  McKinne, 
22  Fla.  153.  Ga.— Wolf  v.  Kennedy,  93 
Ga.  219,  18  S.  E.  433.  Idaho.— Pierce 
V.  Langdon,  3  Idaho  141,  28  Pac.  401. 
III. — Merrimac  Paper  Co.  v.  Illinois  Tr. 
&  S.  Bank,  129  111.  296,  21  N.  B.  787. 
la. — Coleman  v.  Eeel,  75  Iowa  304,  39 
N.  W.  510,  9  Am.  St.  Eep.  484.  Tenn. 
Harris  v.  Austell,  2  Baxt.  148. 

29.  See  Cooke  v.  Aguirre,  86  Cal. 
479,  25  Pae.  5. 

[a]  Beference  to  a  defective  de- 
scription in  the  complaint  will  not  aid 
the  judgment  in  this  respect.  Welch 
V.  Smith,  45  Cal.  230. 

30.  See  generally  15  Standard  Proc. 

m. 

31.  Cal. — Meads,  Seaman  &  Co.  v. 
Lasar,  92  Cal.  221,  28  Pac.  935.  Colo. 
Clark  V.  Dreyer,  9  Colo.  App.  453,  48 
Pac.  818.  Kan. — Sumner  v.  Cook,  12 
Kan.  162.  Minn. — Berthold  v.  Fox,  21 
Minn.  51.  N.  Y.— Stauff  v.  Maher,  2 
Daly  142;  Aldrich  v.  Thiel,  3  Code 
Eep.  91.  Pa. — Cassidy  v.  Ellas,  90  Pa. 
434. 

[a]  To  conform  to  verdict  and  find- 
ings. Kan. — Sumner  v.  Cook,  12  Kan. 
162.  N.  D.— Steidl  v.  Aitken,  30  N.  D. 
281,  152  N:  W.  276,  L.  E.  A.  1915E, 
192.  Pa.— Cassidy  v.  Elias,  90  Pa. 
434. 

[b]  Prom  absolute  to  alternative 
form.  Cal. — Meads,  Seaman  &  Co.  v. 
Lasar,  92  Cal.  221,  28  Pac.  935.    Km. 
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cause  may  be  reiaanded  with,  directions  to  modify  and  affirm  as 
modified.^'' 

C.  Enforcement  and  Satisfaction  of  Judgment.^^  —  The  process 
which  is  Tisaally  in  the  form  of  the  writ  de  retorno  habendo,'*  should 
follow  the  judgment  upon  which  it  is  issued;'^  and  should  direct  the 
officer  to  return  the  property  and  make  the  damages  therein  specified 
or,  if  a  return  cannot  be  effected,  to  make  the  amount  of  the  value 
as  found.^*  It  is  not  essential  to  the  enforcement  of  the  alternative 
money  judgment,  that  due  process  shall  have  -failed  to  recover  the 
property.^'    Execution  will  issue  on  the  judgment.'* 

Satisfaction.  —  An  alternative  judgment  is  satisfied  by  tendering  the 
property  in  controversy  or  by  pajdpg  to  the  prevailing  party  its 
value  as  found.''  To  satisfy  the  judgment  by  a  return  of  the  property 
it  is  necessary  to  make  delivery*"  or  tender*^  of  the  property  specified 
in  the  judgment*^  to  the  prevailing  party,*'  within  a  reasonable 
time,**  and  at  a  proper  place.*^ 

XVII.  REVIEW.  —  The  action  of  replevin  is  subject  to  the  same 
rules  as  to  appeal  and  review  on  writs  of  error  as  are  other  actions.*" 

XVIII.  COSTS.  —  Generally  the  prevailing  party  is  entitled  to 
recover  his  costs.*'  Where  each  party  prevails  as  to  a  portion  of  the 
property  the  costs  are  usually  apportioned  in  accordance  with  the 


First  State  Bank  v.  Stevenson,  65 
Kan.  ,816,  70  Pae.  875.  Minn.— Berthold 
V.  Fox,  21  Minn.  51. 

[c]  Provision  for  return  of  prop- 
erty, inserted.  Oklahoma  State  Bank 
V.  Hieklin,  100  Kan.  301,  164  Pae.  257. 

[d]  Waiver  of  Right  To  Amend. 
Miller  v.  Daly,  55  Neb.  771,  76  N.  W. 
447. 

32.  First  State  Bank  v.  Stevenson, 
65   K.an.   816,  70  Pae.   875. 

83.  See  generally  the  titles  "Judg- 
ments and  Decrees,  Enforcement  of;" 
"Judgments,  Satisfaction  of." 

34.  Ark. — Bailey  v.  Ealph,  4  Ark. 
591.  m. — Haokett  v.  Jones,  34  111,. 
App.  562.  Md.— State  v.  Carrick,  70 
Md.  586,  17  Atl.  559,  14  Am.  St.  Eep. 
387. 

35.  Marks  v.  Willis,  36  Ore.  1,  58 
Pae.   526,  78  Am.  St.  Rep.   752. 

36.  Bales  v.  Scott,  26  Ind.  202;  Gar- 
rett V.  Wood,  3  Kan.  231. 

37.  Healey  v.  Humphrey,  81  Fed. 
990,  27  C.  0.  A.  39. 

38.  Field  v.  Post,  38  N.  J.  L.  346. 

39.  Cal.— De  Ttomas  v.  Witherby, 
61  Cal.  92,  44  Am.  Eep.  542.  Neb. 
Eickhoff  V.  Eikenbary,  52  Neb.  332,  72 
N.  W.  308.  Nev.— Carson  v.  Apple- 
parth,  6  Nev.  187.  N.  M.— Johnson  v. 
Gallegos,  10  N.  M.  1,  60  Pae.  71.  N.  Y. 
Allen  1).  Fox,  51  N.  Y.  562,  10  Am. 
Eep.  641. 
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[a]  The  award  of  damages,  how- 
ever, cannot-  be  satisfied  by  a  return 
of  the  property.  Field  v.  Post,  38  N. 
J.  L.  346. 

40.  Arthur  v.  Sherman,  11  Wash. 
254,  39  Pae.  670. 

41.  Manker  v.  Sine,  47  Neb.  736,  68 
N.  W.  840;  Marks  v.  Willis,  36  Ore. 
1,  58  Pae.   526,  78  Am.  St.  Eep.   752. 

42.  Ind.— Yelton  v.  Slinkard,  85  Ind. 
190.  Ore. — Capital  Lumbering  Co.  v. 
Learned,  36  Ore.  544,  59  Pae.  454,  78 
Am,  St.  Rep.  792.  Wis.— Irviu  v. 
Smith,  68  Wis.  227,  31  N.  W.  912. 

jg  43.  Leve  v.  Frazier,  42  Ore.  141,  70 
Pae.  376;  Capital  Lumbering  Co.  v. 
Learned,  36  Ore.  544,  59  Pae.  454,  78 
Am.  St.  Eep.  792. 

44.  Archer  v.  Long,  47  S.  C.  556, 
25   S.  E.  84. 

45.  Capital  Lumbering  Co.  v.  Lear- 
ned, 36  Ore.  544,  59  Pae.  454,  78  Am. 
St.  Rep.  792. 

46.  See  generally  the  titles  "Ap- 
peals;" "Writ  of  Error." 

47.  Ind.— Mitchell  v.  State,  3  Blackf. 
391.  Ean. — Euck'er  v.  Donovan,  13 
Kan.  251,  19  Am.  Rep.  84.  Mo. — Hecht 
V.  Heimann,  81  Mo.  App.  370.  NaT. 
Lapham  v.  Osborne,  20  Nev,  168,  18 
Pae.  881. 

See  generally  the  title  "Costs,'-' 
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recovery  of  each,*^  the  apportionment  being  largely  in  the  discretion 
of  the  court,*^  and  the  judgment  may  be  that  each  party  pay  his 
own  costs.°°  The  amount  of  costs  recoverable  is  limited  by  statutes 
in  some  jurisdictions.^^ 
Security  for  costs,  other  than  the  replevin  bond,  need  not  be  given.^^ 
XIX.  PROCEEDINGS  ON  REPLEVIN  BONDS.^'  — A.  Form 
OF  Remedy.  —  Recovery  on  a  replevin  bond  may  be  sought  in  an 
ordinary  action,^^  usually  in  debt.^"  or,  where  the  statute  so  provides, 
by  a  summary  proceeding."" 

B.  Jurisdiction.  —  Unless  statutes  provide  otherwise  it  is  not 
necessary  that  an  action  on  a  replevin  bond  be  brought  in  the  same 
court  in  which  the  replevin  suit  was  tried.^^ 

C.  Conditions  Precedent.  —  A  prevailing  plaintiff  in  replevin, 
may,  after  an  assessment  of  his  damages,  bring  suit  upon  the  de- 
fendant's redelivery  bond  at  once  and  without  demand."*  Likewise, 
except  where  statutes  provide  otherwise,"*  a  prevailing  replevin  de- 
fendant may  maintain  an  action  on  the  replevin  bond  without  previous 
demand""  or  the  issuance  of  an  execution."^ 

D.  Parties.  —  The  parties  to  an  action  upon  a  replevin  bond  will 
be  determined  by  the  form  of  the  bond  and  the  general  rules  else- 
where treated.*^  Where  the  officer  who  executed  the  writ  is  the 
obligee  in  the  bond  he  may  sue  thereon  in  his  own  name/^  and  in  his 


48.  Ind. — Hamilton  v.  Browning,  94 
Ind.  242;  Wright  V.  Mathews,  2  Blackf. 
187.  Kan. — Friend  v.  Green,  43  Kan. 
167,  23  Pae.  '93.  Mass. — Powell  v. 
Hinsdale,  5  Mass.  343.  N.  H.— Williams 
V.  Beede,  15  N.  H.  483.  Ohio. — Clark 
V.  Keith,  9  Ohio  72. 

49.  McLarren  v.  Thompson,  40  Me. 
284. 

50.  Dresher  v.  Corson,  23  Kan.  313. 

51.  See  the  statutes. 

52.  Singer  Mfg.  Co.  v.  Ehodes,  54 
Conn.  48,  5  Atl.  610. 

See  generally  the  title  "Security 
for  Costs." 

53.  Actions  on  'bonds  generally,  see 
4  Standard  Peoc.  494. 

54.  Humphrey  v.  Taggart,  38  111. 
228. 

55.  Axk. — Nunn  v.  Goodlett,  10  Ark. 
89.  m. — Humphrey  v.  Taggart,  38  111. 
228;  Peek  v.  Wilson,  22  111.  205.  Mo. 
Hansard  v.  Eeed,  29  Mo.  472.  Wis. 
Pratt  V.  Donovan,  10  Wis.  378. 

Action  of  debt  generally,  see  6 
Standard  Proc.  460. 

56.  Dillard  v.  Nelson,  78  Ark.  237, 
95  S.  W.  460;  Mariany  v.  Lemaire 
(Tex.),   83   S.  W.   215. 

[a]  When  the  defendant  has  given 
a  redelivery  bond  and  the  plaintiff  pre- 
vails at  the  trial,  judgment  may,  under 
gome   statutes,  be  rendered  upon  mo- 


tion of  the  plaintiff,  not  only  against 
the  defendant  for  the  return  of  the 
property  or  its  assessed  value,  but 
also  against  the  sureties  upon  the  de-~ 
f endant  's  redelivery  b»ud  for  the  value 
of  the  property  and  for  damages.  Eich- 
ardson  v.  People's  Nat.  Bank,  57  Ohio 
St.  299,  48  N.  B.  1100. 

57.  Walker  v.  Cooke,  163  Mass.  401, 
40  N.  E.  185. 

[a]  The  federal  courts,  in  an  other- 
wise proper  case,  have  jurisdiction  of 
such  a  suit.  Patterson  v.  Mater,  26 
Fed.  31.  ' 

58.  Adams  v.  Wiesenthal,  69  N.  J. 
L.  65,  54  Atl.  516. 

59.  See  the  statutes. 

60.  Conn. — Persse  v.  Watrous,  30 
Conn.  139.  Me.— Cook  v.  Lothrop,  18 
Me.  260.  Mass.— Walker  v.  Cooke,  163 
Mass.  401,  40  N.  E.  185. 

61.  Cook  V.  Lothrop,  18  Me.  260. 

62.  See  the  title   "Parties.' ^ 

[a]  A  stranger  to  the  replevin  suit 
who  is  not  an  obligee  in  the  bond' 
may  not  sue  thereon,  Pipher  v.  John- 
son, 108  Ind.  401,  9  N.  E.  376. 

[b]  An  assignee  of  the  cause  of 
action  on  the  bond  may  sue.  Schlieman 
V.    Bowlin,    36    Minn.    198,    30    N.    W, 

63.  Ogle  V.  Smith,  2  Houst.  (DeL) 
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individual  capacity.'*  Joint  obligees  should  join  as  plaintiffs  in  the 
action,^"  except  where  the  judgment  in  the  replevin  suit  went  in  favor 
of  only  one  of  several  co-defendants,  in  which  case  the  prevailing 
defendant  may  sue  in  the  replevin  bond  without  joining  his  co- 
defendants." 

E.  Pleading.  —  1.  Declaration  or  Complaint.  —  It  must  appear 
from  the  declaration  or  complaint  that  a  judgment,  such  as  the 
statute  requires, °'  has  been  rendered  in  the  replevin  suit,°'  and  that 
the  same  has  not  been  satisfied.^"  The  pleading  should  also  describe 
the  bond'"  and  set  out  facts^^  showing  a  breach  thereof."  The 
property  replevied  need  not  be  described  with  great  particularity;  a 
general  description  is  sufBcient.'^ 

In  the  summary  proceeding  to  enforce  the  bond,^*  no  petition  or  com- 
plaint is  necessary,"  the  relief  being  granted  on  motion.'^ 

2.  Plea  or  Answer.  — In  accordance  with  the  general  rules  else- 
where treated,"  the  plea  or  answer  must  present  a  defense  to  the 
cause  of  action  in  the  com|plaint.^* 

F.  Judgment.  —  The  judgment  may  not  be  for  a  greater  amount 


64.  Caldwell  v.  West,  21  N.  J.  L. 
411. 

65.  Kellar  v.  Carr,  119  Ind.  121, 
21  N.  E.  463. 

66.  Pilger  v.  Harder,  55  Neb.  113, 
75  N.  W.  559. 

67.  Clary  v.  Eolland,  24  Cal,  147. 

68.  Barr  v.  McGary,  131  Pa.  401,  19 
Atl.  45.  See  Keenan  v.  Washington 
Liquor  Co.,  8  Idaho  383,  69  Pae.  112, 
judgment  of  dismissal. 

69.  Barr  v.  McGary,  131  Pa.  401, 
19  Atl.  45. 

70.  Cal. — Mills  V.  Gleason,  21  Cal. 
274.  Colo. — Lewin  v.  Stein,  7  Colo. 
App.  65,  42  Pac.  185.  Pa. — Barr  v.  Mc- 
Gary, 131  Pa.  401,  19  Atl.  45. 

[a]  The  material  conditions  of  the 
bond  must  appear.  Lewin  v.  Stein,  7 
Colo.  App.  65,  42  Pac.  185. 

71.  Humphrey  v.  Taggart,  38  111. 
228. 

72.  Colorado  Springs  Co.  v.  Hop- 
kins, 5  Colo.  206;  Peck  v.  Wilson,  22 
111.  205;  Barr  v.  McGary,  131  Pa.  401, 
19  Atl.  45. 

[a]  An  Illustration. — To  aver  that 
property  involved  was  not  returned  to 
the  plaintiff  is  not  a  sufficient  assign- 
ment of  breach,  if  a  condition  in  the 
bond  to  return  same  "in  case  the 
return  thereof  shall  be  awarded."  The 
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complaint  must  further  allege  that  a. 
return  was  awarded.  Colorado  Springs 
Co.  V.  Hopkins,  5  Colo.  206. 

[b]  Where  bond  has  alternative 
conditions,  the  pleading  should  negative 
a  compliance  with  either.  Clary  v, 
Eolland,  24  Cal.  147;  Duggan  v.  Eng- 
land, Harp.  (S.  C.)  215. 

73.  Keenan  v.  Washington  Liquor 
Co.,  8  Idaho  383,  69  Pac.  112. 

74.  See  supra,  XIX,  A. 

75.  Eichardson  v.  People's  Nat. 
Bank,  57  Ohio  St.  299,  48  N.  E.  1100. 

76.  Dillard  v.  Nelson,  78  Ark.  237, 
95  S.  W.  460;  Mariany  v.  Lemaire 
(Tex.),  83  S,  W.  215. 

77.  See  4  Standard  Peoc.  509,  and 
the  titles  "Answers;"   "Denials." 

[a]  Traverse  of  Breach  as  Laid. 
Where  the  declaration  sets  out  the  con- 
ditions and  specially  assigns  breaches, 
the  plea  to  be  good  must  traverse  the 
breaches  as  laid.  Adams  v.  Wiesen- 
thal,  69  N.  J.  L.  65,  54  Atl.  516. 

[b]  Denials  of  allegations  in  the 
complaint  should  be  direct,  rather  than 
inferential.  Perrigo  Gold  M.  &  T.  Co. 
V.  Grimes,  2  Colo.  651, 

78.  Colo.— Sopris  v.  Lilly,  1  Colo. 
266.  Ind. — Landers  v.  George,  49  Ind. 
309.  Kan.— Boyd  v.  Huffaker,  39  Kan. 
525,  18  Pac.   508.      Pa.— Barr  v.  Mc- 
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than  the  value  of  the  property,  together  with  damages  and  costs  as 
fixed  by  the  replevin  judgment/'  nor,  generally,  for  an  amount 
greater  than  that  claimed  in  the  complaint.'" 


Gary,  131  Pa.  401,  19  Atl.  45. 

79.     Cal. — Nickerson  v.  Chatterton,  7 
Cal.  568.    Ind.— McFadden  v.  Fritz,  110 


Tnd.   -,  10  N.  E.  120.     Vt.— Safford  & 
Co.  V.  Gallup,  53  Vt.  291. 
80.    McGinnis  v.  Hart,  6  Iowa  204. 
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G.     Withdrawal,  973 

IV.    IN  CRIMINAL  CASE,  973 

CBOSS-BEFEBENCES : 

In  admiralty,  1  Standard  Proc.  464. 

In  justice's  court,  see  18  Standard  Proc.  42. 

In  particular  actions  or  proceedings,  see  the  specific  titles. 

Confession  and  avoidance  generally,  see  5  Standard  Peoc.  228, 
et  seq. 

New  matter  generally,  see  5  Standard  Proc.  235. 

For  forms,  see  9  Standard  Proc.  1070. 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

I.  DEFINITIONS.  —  Both  at  the  common  law^  and  in  equity^  sys- 
tems of  pleading  a  replication  is  the  plaintiff's  answer  or  reply  to 
the  defendant's  plea  or  answer.  As  used  in  equity,  a  general  replica- 
tion is  a  general  denial  of  the  defendant's  plea  or  answer,  and  of 
the  sufficiency  of  the  matter  alleged  therein  to  bar  the  plaintiff's 
suit,  and  an  assertion  of  the  truth  and  sufficiency  of  the  bill,'  while 
a  special  replication  is  one  by  which  the  plaintiff  puts  in  issue  some 
additional  fact  in  avoidance  of  new  matter  set  up  in  the  defendant's 
answer.* 

Reply  is  a  term  used  interchangeably  with  the  word  replication." 

II.  AT  LAW.  —  A.  Nature  and  Purpose.  —  The  purpose  of  the 
replication  or  reply  is  to  plead  such  matter,  not  inconsistent  with  the 
complaint,^  as  will  meet  and  defeat  the  allegations  in  the  defend- 
ant's answer,^  or  strengthen  and  fortify  the  complaint.'    Its  ofSee  is 


1.  Saunders,  PI.  &  Ev.,  p.  805. 

2.  Worthington 's  Appeal,  9  Kulp 
(Pa.)  132. 

[a]  "The  replication  is  the  plain- 
tiff's avoidance  or  denial  of  the  an- 
swer or  defense,  and,  in  the  mainte- 
nance of  the  bill,  to  draw  the  matter 
to  a  direct  issue."  Story,  Eq.  PI. 
(eighth  ed.),  §877. 

3.  Story,  Eq.  PI.  (eighth  ed.),  §878; 
Vanbibber  v.  Beirne,  6  W.  Va.  168, 
180. 

4.  Story,  Eq.  PI.  (eighth  ed.),  §878; 
Mason  v.  Hartford,  P.  &  E.  E.  Co., 
10  Fed.  334;  Vanbibber  v.  Beirne,  6 
W.  Va.  168,  at  180. 

No  longer  permitted,  see  infra,  III, 
A. 

6.     See  Foster's  Eed.  Prac,  fifth  ed., 


§202,  where,  after  defining  replies,  it 
is  said, — "They  were  formerly  called 
replications. ' ' 

e.  Departures  in  the  reply  are  fatal, 
see  infra,  II,  G,  6. 

7.  Conn. — Watson  v.  Ruderman,  79 
Conn.  687,  66  Atl.  515.  Ind.— Midland 
Steel  Co.  V.  Citizens'  Nat.  Bank,  26 
Ind.  App.  71,  59  N.  E.  211.  la.— Mar- 
der  V.  Wright,  70  Iowa  42,  29  N.  W. 
799.  Mo. — Simpson  v.  Bantley,  142  Mo. 
App.  490,  126  8.  W.  999.  Neb.— Plum- 
mer  v.  Rohman,  61  Neb.  61,  84  N.  W. 
600;  Piper  v.  Woolman,  43  Neb.  280, 
61  N.  W.  588. 

8.  Ind.— Midland  Steel  Co.  v.  Cit- 
izens' Nat.  Bank,  26  Ind.  App.  71,  59 
N.  E.  211.  Mo.— Moss  v.  Pitch,  212 
Mo.  484,  111  S.  W.  475,  126  Am.  St. 
Rep.  568.     Neb.— Paxton  Cattle  Co.  v. 
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to  create  an  issue  of  fact,  not  one  of  law,"  and  so,  it  may  not  be  used 
to  test  the  legal  sufScieney  of  the  defendant's  answer.^"  It  may  not 
aid  the  complaint  by  curing  defects  or  supplying  omissions  therein,^^ 
nor  may  it  be  used  to  introduce  a  new  cause  of  action.^^ 

B.  General  Rules  of  Phactice.  —  At  common  law,  if  it  is  de- 
sired to  attack  a  plea  in  its  entirety,  the  plaintiff  may  either  demur 
or  reply  thereto,"  but  he  may'  not  do  both,^*  nor  may  he  present 
more  than  one  separate  and  distinct  reply  to  each  plea.^"  He  may, 
however,  demur  to  a  part  of  the  plea  and  reply  to  the  remainder.^* 


5'irst  Nat.  Bank,  21  Neb.  621,  33  N.  W. 
271,  59  Am.  Eep.  852. 

9.  Bank  of  Tennessee  v.  Armstrong, 
12  Ark.  602;  Calvert  v.  Lowell,  10 
Ark.  147;  Hale  v.  Dennis,  i  Pick. 
(Mass.)  501. 

10.  Sutton  V.  Sutton,   60   Neb.   400, 

83  N.  W.  200. 

11.  Ala. — Louisville  &  N.  E.  Co.  v. 
Walker,  128  Ala.  368,  30  So.  738.  Ind. 
Midland  Steel  Co.  v.  Citizens'  Nat. 
Bank,  26  Ind.  App.  71,  59  N.  E.  211. 
la. — Marder  v.  Wright,  70  Iowa  42,  29 
N.  W.  799;  Willson  v.  Harris,  68  Iowa 
443,  27  N.  W.  374.  Ky.— Slone  v. 
Kelley,  143  ETy.  135,  136  S.  W.  138;. 
Spiess  V.  Bartiey,  130  Ky.  277,  113 
S.  W.  127.  Mo.— Mathieson  v.  St.  Louis 
&  S.  F.  E.  Co.,  219  Mo.  542,  118  S. 
W.  9;  Moss  V.  Fitch,  212  Mo.  484,  111. 
S.  W.  475,  126  Am.  St.  Eep.  568; 
Jackson  v.  Powell,  110  Mo.  App.   249, 

84  S.  W.  1132;  Ehodes  v.  Holladay- 
Klotz  Land,  etc.  Co.,  105  Mo.  App.  279, 
79  S.  W.  1145;  Pate  V.  Pate,  6  Mo. 
App.  49.  Mont. — Buhler  v.  Loftus,  53 
Mont.  546,  165  Pac.  601;  Elijah  «. 
Wright,  52  Mont.  438,  158  Pac.  475. 
Neb. — Kearney  County  Bank  v.  Zim- 
merman, 5  Neb.  (Unof.)  556,  99  N.  W. 
524.  Utah. — See  Straw  v.  Temple,  48 
Utah  258,  159  Pae.  44,  where  the  court 
say:  "Neither  could  the  plaintiff  add 
anything  to  either  ■  of  his  causes  of 
action  in  his  reply.  That  is  not  the 
province  of  a  reply." 

12.  Conn. — See  Watson  v.  Euderman, 
79  Conn.  687,  66  Atl.  515,  where  the 
court  Bay  that  the  reply  may  not  be 
used  "for  the  purpose  of  obtaining 
distinct  affirmative  relief."  la. — Hunt 
V.  Johnston,  105  Iowa  311,  75  N.  W. 
103;  Marder  v.  Wright,  70  Iowa  42, 
29  N.  W.  799.  Ky.— Spiess  v.  Bartiey, 
130  Ky.  277,  113  S.  W.  127.  Mo. 
Moss  V.  Fitch,  212  Mo.  484,  111  S.  W. 
475,  126  Am.  St.  Rep.  568;  Ehndes  v. 
Holladav-Klotz  Land.  etc.  Co.,  105  Mo. 
App.     279,     79     S.     W.     1145.      Mont. 
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Buhler  v.  Loftus,  53  Mont.  546,  165  Pac. 
601.  Neb. — ^Farmers'  &  Merchants' 
Ins.  Co.  V.  Dobney,  62  Neb.  213,  86 
N.  W.  1070,  97  Am.  St.  Eep.  624; 
Gregory  v.  Kaar,  36  Neb.  533,  54  N. 
W.  859;  Hastings  School  Dist.  v.  Cald- 
well, 16  Neb.  68,  19  N.  W.  634;  Kear- 
ney County  Bank  v.  Zimmerman,  5 
Neb.  Unof.  556,  99  N.  W.  524. 

[a]  "The  only  exception  to  this 
rule  is  where  the  trial  proceeds  on 
the  new  matter  alleged  in  the  reply 
without  objection"  (Kearney  Co.  Bank 
V.  Zimmerman,  5  Neb.  Unof.  556,,  99  N. 
W.  524),  in  such  a  case  the  defendant 
is  considered  to  have  waived  his  right 
to  a  reply  or,  in  the  absence  thereof, 
to  have  his  answer  taken  as  true.  See 
infra,  III,  E. 

Departures  generally,  see  infra,  11, 
G,  6. 

13.  Chesapeake  &  O.  Ey.  Co.  v. 
American  Exch.  Bank,  92  Va.  495,  23 
S.  E.  935,  44  L.  E.  A.  449. 

14.  Chesapeake  &  O.  Ey.  Co.  v. 
Eison,  99  Va.  18,  37  S.  E.  320;  Ches- 
apeake &  O.  Ey.  Co.  V.  American  Exch. 
Bank,  92  Va.  495,  23  S.  E.  935,  44 
L.  E.  A.  449;  O'Bannon  v.  Saunders, 
24  Gratt.   (65  Va.)   138. 

[a]  Statutes  allowing  the  defend- 
ant to  plead  several  matters,  whether 
of  law  or  fact,  are  not  considered  to 
have  altered  this  rule  which  applies  to 
subsequent  pleadings.  Chesapeake  & 
O.  Ey.  Co.  V.  American  Exch.  Bank, 
92  Va.  495,  23  S.  E.  935,  44  L.  E.  A. 
449. 

As  to  pleading  and  demurring  at  the 
same  time  generally,  see  6  Standard 
Pace.  864. 

15.  See  infra,  II,  G,  5,  b. 

16.  Church  v.  Pearne,  75  Conn.  350, 
53  Atl.  955,  where  the  court  sanctions 
the  practice  of  doing  this  all  in  one 
pleading,  saying  that  such  a  pleading 
■should  be  entitled  "Eeply  and  De- 
murrer. ' ' 
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However,  if  a  demurrer  has  been  overruled,^'  or,  if  a  general  replica- 
tion has  been  filed  and  it  is  desired  to  reply  specially,^'  the  plaintiff 
may,  with  leave  of  court,  withdraw  his  demurrer  or  general  replica- 
tion, as  the  case  may  be."  But,  if  the  demurrer,''"  or  the  general 
replication^^  is  not  withdrawn,  no  further  reply  may  be  made.^' 
C.  Necessity  and  Propriety.  —  1.  In  General.^^  —  In  the  ab- 
sence of  statute,  and  where  no  demurrer  is  interposed,  the  general 
rule  is  that  a  replication  is  necessary  to  a  plea  or  answer  which  sets 
up  new  matter  as  a  defense,^*  but  is  not  required  when  the  answer 
does  no  more  than  admit^°  or  deny^°  the  allegations  of  the  com- 
plaint.   However,  it  does  not  follow  from  the  fact  that  a  replication 


17.  Chesapeake  &  O,  Ey.  Co.  v. 
American  Exch.  Bank,  92  Va.  495,  23 
S.  E.  93S,  44  L.  E.  A.  449. 

18.  Chesapeake  &  O.  Ey.  Co.  v. 
Eison,  99  Va.  18,  37  S.  E.  320.     • 

19.  Withdrayring  replicatiou,  see 
infra,  III,  G. 

[a]  Where  the  court  and  parties 
tieat  the  demurrer  as  withdrawn  it  is 
not  necessary  that  the  record  show  it 
to  have  been  actually  done.  Chesa- 
peake &  O.  By.  Co.  V.  American  Exch. 
Bank,  92  Va.  495,  23  S.  E.  935,  44 
L.  E.  A.  449. 

20.  Chesapeake  &  O.  Ey.  Co.  v. 
American  Exch.  Bank,  92  Va.  495,  23 
S.  E.  935,  44  L.  E.  A.  449. 

21.  Chesapeake  &  O.  Ey.  Co.  v. 
Eison,  99  Va.  18,  37  S.  E.  820. 

22.  As  to  replying  double,  see  infra, 
II,  G,  5. 

23.  In  suit  .in  equity,  see  infra,  III. 

24.  Ariz. — ^Brandt  v.  Meade,  17  Ariz. 
34,  148  Pac.  297.  Fla. — Frank  v.  WU- 
liams,  36  Fla,  136,  18  So.  351;  Liv- 
ingston V.  Anderson,  30  Fla.  117,  11 
So.  270.  Miss. — Hogue  v.  Lewellen,  42 
Miss.  302.  Pa. — Maxwell  v.  Bettzhover, 
9  Pa.  139.  Va. — Cleaton  v.  Chambliss, 
6  Band.  (27  Va.)  86,  where  the  court 
■say  that  when  the  answer  does  no 
more  than  present  a  negation  of  the 
existence  of  the  cause  of  action  and 
concludes  to  the  country  the  plaintiff 
"must  either  accept,  by  a  similiter, 
the  issue  tendered,  or  demur."  W.  Va. 
Henry  v.  Ohio  Eiver  E.  Co.,  40  W.  Va. 
234,  21  S.  E.  863  (where  the  court 
say  that  "it  is  a  rule  in  the  science 
of  common  law  pleading  that  a  plead- 
ing introducing  new  matter  must  be 
met  by  demurrer  or  by  some  response 
of  fact");  Wellsburg  First  Nat.  Bank 
V.   Kimberlands,   16   W.   Va.   555. 

fa]  See  Andrews'  Stephen's  PI., 
§106,  p.  19S,  where  it  is  said  that  if 


the  defendant  pleads  "either  one  of 
the  kinds  of  dilatory  plea,  or  a  plea 
in  bar  by  way  iJf  confession  and  avoid- 
ance. In  either  ease  the  plaintiff  has 
the  option  of  demurring  .  .  .  or  of 
pleading  to  it  by  way  of  traverse,  or 
by  way  of  confession  and  avoidance. 
.  .  .  Such  pleading  on  the  part  of 
the  plaintiff  is  called  the  replication." 

What  is  new  matter  within  this  rule, 
see  infra,  II,  C,  3. 

[a]  A  frivolous  plea  need  not  be 
replied  to.  Patrick  v.  Conrad,  3  A.  K. 
Marsh.  (Ky.)  612,  Litt.  Sel.  Cas.  508; 
Shropshire  v.  Probate  Judge,  4  How. 
(Miss.)  142. 

25.  Wright  v.  Pittman,  73  W.  Va. 
81,  79  8.  E.  1091. 

[a]  An  offer  to  confess  judgment, 
even  though  styled  a  part  of  the  an- 
swer, is  no  proper  part  thereof  and 
does  not  call  for  a  reply.  Barnes  v. 
Bates,  28  Ind.  15. 

26.  Ind.— TJhl  v.  Harvey,  78  Ind.  26. 
Kan. — Madden  v.  State,  35  Kan.  146,  10 
Pac.  469;  Netcott  v.  Porter,  19  Kan. 
131.  Ky.— Blalock,  Allison  &  Co.  v. 
Keys,  13  Ky.  L.  Eep.  205;  Jefferson's 
Admr.  v.  Jefferson,  4  Ky.  L.  Eep,  701. 
Mass. — See  Oystead  v.  Shed,  13  Mass. 
520,  7  Am.  Dec.  172,  where  the  court 
says  that  9.  replication  may  not  con- 
tain both  a  general  denial  and  a  plea 
by  way  of  confession  and  avoidance 
for  the  reason  that  to  permit  such  a 
course  would  enable  plaintiff,  by  his 
general  denial  to  preclude  defendant 
from  denying  the  matter  alleged  in 
avoidance.  Ohio. — ^Hoffman  v.  Gordon 
&  Bro.,  15  Ohio  St.  211.  Va.— Cleaton 
V.  Chambliss,  6  Band.   (27  Va.)   86. 

[a]  An  argumentative  denial  which 
is,  in  substance,  no  more  than  a  gen- 
eral denial,  need  not  be  replied  to. 
Uhl  V.  Harvey,  78  Ind.  26. 

[b]  An    answer    containing    only 
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may  not  be  required  that  one  may  not  be  proper.''  Thus,  a  plea  of 
non  est  factum  closes  the  issues  and  does  not  require  a  reply,^'  but 
it  may  be  proper,  nevertheless,  to  plead  estoppel  to  such  an  answer,^' 
although  it  would  be  improper  to  make  a  reply  of  new  matter  in 
avoidance  of  an  answer  which  thus  tenders  an  issue.^"  A  replication 
is  unnecessary,  too,  when  the  facts  which  would  be  therein  stated 
may  be  shown  under  the  allegations  of  the  complaint,'^  and,  by  an 
analogous  principle,  when  special  pleas  aver  nothing  which  is  not 
provable  under  an  accompanying  general  denial,  and  which  is  not 
by  way  of  confession  and  avoidance,  replies  are  neither  necessary 
nor  proper.^' 

The  reply  to  the  original  answer  will  not  operate  as  a  reply  to 
an  amended  answer.^' 

The  parties  may,  by  stipulation,  dispense  with  the  necessity  of  a 
reply.^* 

2.  Under  Statutes.  —  The  necessity  and  propriety  of  a  replica- 
tion or  reply  is  now  largely  regulated  by  statutes.^"  Where  the 
statutes  simply  affirm  the  propriety  of  a  replication  it  is  error  to 
submit  a  cause  without  a  reply  or  joinder  of  issue,^^  but  if  issue  be 
joined  on  the  plea  it  is  not  necessary  that  a  reply  be  filed.''  Under 
the  statutes  in  some  states  a  reply  is  necessary  whenever  any  new 


superfluous  and  immaterial  allegations 
in'  addition  'to  a  denial  requires  no 
reply.  Hoffman  v.  Gordon  &  Bro.,  15 
Ohio   St.   211. 

27.  Brickley  v.  Edwards,  131  Ind.  3, 
30  N.  E.  708. 

28.  Brickley  v.  Edwards,  131  Ind.  3, 
30  N.  E.  708;  Cleaton  v.  Chambliss,  6 
Eand.  (27  Va.)  86. 

29.  Brickley  v.  Edwards,  131  Ind.  3, 
30  N.  E.  708;  Eikenberry  v.  Edwards, 
71  Iowa  82,  32  N.  W.  183. 

[a]  A  Eeply  of  Estoppel  Is  Not  a 
Reply  in  Confession  and  Avoidance. 
Eikenberry  v.  Edwards,  71  Iowa  82,  32 
N.  W.  183.  See  also  5  Standard  Pboo. 
230. 

30.  Cleaton  v.  Chambliss,  6  Eand. 
(27   Va.)    86. 

31.  Crane  v,  Franklin,  16  Ariz.  501, 
147  Pae.  718. 

That  the  replication  should  not  con- 
tain matter  already  set  forth  in  the 
complaint,  see  infra,  II,  G,  3. 

32.  Uhl  V.  Harvey,  78  Ind.  26. 

33.  Stewart  v.  American  Exch.  Nat. 
Bank,  54  Neb.  461,  74  N.  W.  865. 

[a]  Reiiling  the  original  replication 
is  a  sufSeient  compliance  with  this  re- 
quirement. Crosby  v.  Bastedo,  57  Neb. 
15,  77  N.  W.  364. 

34.  Kelsey  v.  Lamb,  21  111.  559. 

35.  See  jrenerally  the  statutes. 

[a]    In  Indiana  justice's  courts  no 
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reply  is  ever  required.  Millington  v. 
O'Dell,  35  Ind.  App.  225,  73  N.  E. 
949,  decided  under  Burns'  Ann.  Ind. 
St.,  Eev.  1914,  §1752. 

[b]  In  Texas  under  Eev.  Civ.  St., 
art.  1829  (Vernon's  Sayle's  Ann.  Civ. 
St.,  1914,  art.  1829),  providing  that 
any  defensive  fact  pleaded  in  the  an- 
swer shall  be  deemed  admitted  if  not 
denied,  a  supplemental  petition  to 
deny  the  defense  of  contributory  neg- 
ligence was  held  proper  in  Caffarelli 
Bros.  V.  Bell  (Tex.  Civ.  App.),  190  S. 
W.  223. 

[c]  In  Utah  (1)  "a  reply  can  only 
be  filed  under  the  conditions  pointed 
out  by  the  statute"  (Straw  v.  Temple, 
48  Utah  258,  159  Pac.  44),  and  (2) 
one  which  constitutes,  in  substance,  but 
a  general  denial  of  the  plea  is  un- 
necessary. Reese  v.  Qualtrough,  48 
Utah  23,  156  Pao.  955. 

36.  Muller  v.  Ocala  Foundry  &  M. 
Wks.,  49  Fla.  189,  38  So.  64;  Liv- 
ingston V.  Anderson,  30  Fla.  117.  11 
So.  270.  ' 

37.  American  Tie  &  Timber  Co.  v. 
Washington,  62  Fla.  117,  57  So.  201, 
decided  under  Florida  Comp.  L.,  1914, 
§1447,  which  provides  for  the  form  and 
manner  of  joining  issue  and  adds  that 
"such  forms  of  joinder  of  issue  shall 
Ise  deemed  to  be  a  denial  of  the  sub- 
stance of  the  plea." 
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matter  is  pleaded  in  the  answer.^'  In  other  jurisdictions  a  reply  is 
only  necessary  when  the  new  matter  is  set  up  by  way  of  set-off  or 
counterclaim,'*  all  allegations  of  new  matter  which  do  not  relate  to 
a  counterclaim  being  deemed  controverted  by  the  plaintiff  as  upon 
a  direct  denial  or  a  confession  and  avoidance  as  the  case  may  be.*" 
In  some  of  these  states,  however,  when  the  answer  contains  new 
matter  constituting  a  defense  by  way  of  avoidance  the  court  may,  in 


38.  See  the  statutes  9,nd  the  fol- 
lowing: Ind. — Small  V.  Kennedy,  137 
Ind.  299,  33  N.  E.  674,  19  L.  E.,  A. 
337;  Kennard  v.  Carter,  64  Ind.  31. 
Kan. — ^Beakey  v.  Vander  Meerschen,  78 
Kan.  538,  97  Pae.  478.  IVQnn.— Olaon 
V.  Tvete,  46  Minn.  225,  48  N.  W.  914. 
Mo. — Girard  v.  St,  Louis  Car  Wheel 
Co.,  123  Mo.  358,  27  S.  W.  648,  45 
Am.  St.  Eep.  556,  25  L.  E.  A.  514; 
State  ex  rel.  Armstrong  v.  Eau,  93  Mo. 
126,  5  S.  W.  697;  Holke  v.  Herman,  87 
Mo,  App.  125.  Mont. — MoEwen  «. 
Union  Bank  &  Trust  Co.,  35  Mont. 
470,  90  Pac.  359,  under  Montana  Eev. 
Sts.,  §6560,  as  amended  by  Act  of  Feb. 
3,  1905.  Prior  to  this  amendment  only 
counterclaims  might  be  replied  to,  see 
Christiansen  v.  Aldrich,  30  Mont.  446, 
76  Pae.  1007,  decided  in  1904.  Neb. 
Hallner  v.  United  Transfer  Co.,  79  Neb. 
215,  112  N.  W.  334.  Nev.— Bernard  v. 
Metropolis  Land  Co.,  40  Nev.  89,  160 
Pae.  811.  Ohio. — ^Fanning  v.  Hibernia 
Ins.  Co.,  37  Ohio  St.  344.  Okla. 
Wichita  Falls  &  N.  W.  E.  Co.  v. 
Puckett,  157  Pac.  112. 

39.  See  the  statutes  and  the  fol- 
lowing: Ark. — ^Lay  v.  Gaines,  130  Ark. 
167,  196  S.  W.  919;  St.  Louis,  etc.  E. 
Co.  V.  Higgins,  44  Ark,  293.  la. — Keith 
V.  Modern  Woodmen  of  America,  167 
Iowa  239,  149  N.  W.  225,  Ann.  Cas. 
1915B,  793;  League  v.  Ehmke,  120  Iowa 
464,  94  N.  W.  938;  Parno  v.  Iowa 
Merchants'  Mut.  Ins.  Co.,  114  Iowa 
132,  86  N.  W.  210.  N".  Y.— Eeno  v. 
Thompson,  111  App.  Div.  316,  97  N.  Y. 
Supp.  744.  N.  C— Fishblate  v.  Fidel- 
ity Co.,  140  N.  C.  589,  53  S.  B.  354; 
McLamb  v.  McPhail,  126  N.  C.  218, 
35  S.  E.  426.  N.  D.— Moores  v.  Tom- 
linson,  33  N.  D.  638,  157  N.  W.  685. 
S.  C. — ^Fass  V.  Liverpool,  L.  &  G.  F. 
Ins.  Co.,  105  S.  C.  364,  89  S.  E.  1040; 
Lancaster  v.  Lee,  71  S.  C.  280,  51  S.  E. 
139;  Egan  v.  Bissell,  54  S.  C.  80,  32 
S.  E.  1.  S.  D. — Seiberling  v.  Mortin- 
son,  10  S.  D.  644,  75  N.  W.  202.  Wis. 
Payne  v.  Payne,  129  Wis.  450,  109  N. 
W.  1D5. 


[a]  New  matter  in  avoidance  need 
not,  under  such  statutes,  be  replied  to. 
Hartley  v.  Keokuk  &  N.  W.  E.  Co.,  85 
Iowa  455,  52  N.  W.  352,  decided  under 
Code  of  Iowa,  §3576. 

40.  See  the  statutes,  and  the  fol- 
lowing: Ark. — Arkadelphia  Lumber  Co. 
V.  Henderson,  84  Ark.  382,  105  S.  W. 
882.  la. — League  v.  Ehmke,  120  Iowa 
464,  94  N.  W.  938;  Parno  v.  Iowa  Mer- 
chants' Mut.  Ins.  Co.,  114  Iowa  132, 
86  N.  W.  210;  McQuade  v.  Collins,  93 
Iowa  22,  61  N.  W.  213;  Mills  County 
Nat.  Bank  v.  Perry,  72  Iowa  15,  33 
N.  W,  341,  2  Am.  St.  Eep.  228.  N.  Y. 
Brooklvn  Heights  E.  Co.  v.  Brooklyn 
City  E.  Co.,  151  App.  Div.  465,  135 
N.  T.  Supp.  990;  Eeno  v.  Thompson, 
111  App.  Div.  316,  97  N.  T.  Supp.  744; 
Havana  City  E.  Co.  v.  Ceballos,  49 
App.  Div.  421,  63  N.  Y.  Supp.  422. 
N.  C— Fishblate  v.  Fidelity  Co.,  140 
N.  C.  589,  53  S.  E.  354;  McLamb  v. 
McPhail,  126  N.  C.  218,  35  S.  E.  426. 
N.  D. — Moores  v.  Tomlinson,  33  N.  D. 
638,  157  N.  W.  685. 

[a]  In  Massachusetts  the  plaintiff 
"may"  reply  to  new  matter  in  the 
answer  but  he  need  not  do  so  unless 
ordered  to  indicate  what  he  admits  or 
denies.  Moore  v.  Northwestern  Mut. 
Life  Ins.  Co.,  192  Mass.  468,  78  N.  E. 
488;  Todd  v.  Bishop,  136  Mass.  386. 

[b]  In  Iowa  the  plaintiff  need  only 
reply  when  he  desires  to  confess  and 
avoid.  Pitstick  v.  Osterraan,  107  Iowa 
189,  77  N.  W.  845;  McQuade  v.  CoUina, 
93  Iowa  22,  61  N.  W.  213. 

[c]  Facts  amounting  to  a  countet- 
claim  but  pleaded  only  as  a  defense 
will,  for  the  purpose '  of  applying  this 
rule,  be  treated  (1)  merely  as  new 
matter  of  defense,  and  no  reply  will 
be  required.  To  be  treated  as  a  coun- 
terclaim the  new  matter  must  be 
pleaded  as  such.  Eeean  v.  Jones,  14 
N.  D.  591,  105  N.  W.  613;  Ortiz  v. 
Cornel],  116  N.  Y.  Surip.  89.  (2)  Any 
fact  by  way  of  denial  or  confession 
and  avoidance  may  be  proved,  in  such 
a  case,  without  a  reply.    Thus,  a  bill 
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its  discretion,*^  upon  motion  of  the  defendant,*^  require  a  reply  to 
be  filed.*^    In  still  other  states  no  reply  is  necessary  in  any  event,** 


of  sale  set  up  in  an  answer  may  be 
attacked  for  fraud  without  alleging  the 
same  in  a  reply  when  the  allegations 
in  the  answer  regarding  the  bill  of 
sale  were  not  made  by  way  of  a 
counterclaim.  Moores  v.  Tomlinson,  33 
N.  D.  638,  157  N.  W.  685. 

41.  See  the  statutes  and  the  fol- 
lowing: Mass. — Moore  v.  Northwestern 
Mut.  L.  Ins.  Co.,  192  Mass.  468,  78 
N.  E.  488,  to  point  out  what  he  admits 
or  denies.  N.  Y. — Keeler  v.  Keeler, 
102  N.  Y.  30,  6  N.  E.  678;  Dittenfass 
V.  Horsley,  171  App.  Div.  507,  157  N. 
Y.  Supp.  632.  See  also  Hungarian 
Gen.  Credit-Bank  v.  Titus,  175  App. 
Div.  504,  161  N.  Y.  Supp.  1076;  Gil- 
bert V.  Mechanics'  &  M.  Nat.  Bank, 
172  App.  Div.  25,  157  N.  Y.  Supp. 
953;  Fragner  v.  Fischel,  141  App.  Div. 
869,  126  N.  Y.  Supp.  478;  Eeno  v. 
Thompson,  111  App.  Div.  316,  97  N.  Y. 
Supp.  744.  N.  0. — ^Fishblate  v.  Fidelity 
Co.,  140  N,  C.  589,  53  S.  E.  354.  S.  0. 
Fass  V.  Liverpool,  L.  &  G.  F.  Ins. 
Co.,  105  S.  C.  364,  89  S.  E.  1040;  Price 
V.  Richmond  &  D.  R.  Co.,  38  S.  C. 
199,  17  S.  E.  732.  S.  D.— Cornwall  v. 
McKinney,  9  S.  D.  213,  68  N.  W.  333. 

[a]  In  Georgia,  the  statute  makes 
no  distinction  in  this  regard  between 
ordinary  new  matter  and  counterclaims, 
providing  simply  that  no  reply  is  neces- 
sary (§§5647  and  5651,  code  of  Geor- 
gia, as  adopted  1910,  formerly  in  Civ. 
Code,  §§5063  and  5067),  but  another 
■statute  says  that  in  a  proper  case  the 
court  may  compel  the  plaintiff  to  reply 
to  the  defendant's  answer  by  appro- 
priate written  pleading.  Murphey  v. 
Harker,  115  Ga.  77,  41  S.  E.  585. 
Compare  Crew  v.  Hutcheson,  115  Ga. 
511,  42  S.  E.  16;  Holland  v.  Heyman, 
60  Ga.  174;  Beard  v.  Simmons,  9  Ga. 
4;  Henry  v.  Peters,  5  Ga.  311;  Smith 
V.  Hodges,  8  Ga.  App.  785,  70  S.  E. 
195. 

[b]  The  purpose  of  these  provisions 
is  to  enable  the  court  to  narrow  the 
issues  and  prevent  surprise  at  the  trial. 
Twamley  v.  McKennell,  137  App.  Div. 
574,  122  N.  Y.  Supp.  237;  Hallenborg 
V.  Greene,  87  App.  Div.  259,  84  N.  Y. 
Supp.  319. 

[cT  "TTsuaJly,  such  motions  should 
be  granted  HI  because  our  system  of 
practice  is  designed  to  limit  and  define' 
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issues  so  far  as  practicable."  Corn- 
wall i).  McKinney,  9  S,  D.  213,  68  N. 
W.  333.  (2)  And  in  Dittenfass  ». 
Horsley,  171  App.  Div.  507,  157  N.  Y. 
Supp.  632,  the  court  say:  "This  dis- 
cretion, as  a  ;general  rule,  is  freely 
exercised  where  the  court  can  see  that 
the  new  matter,  if  true,  is  of  'such  a 
character  as  may  possibly  avoid  sur- 
prise at,  entirely  prevent,  or  shorten 
the  trial.  .  .  .  Obviously,  if  the  mat- 
ter pleaded,  upon  inspection,  shows  that 
it  is  insufScient  as  a  defense  by  way 
of  avoidance,  then  a  reply  will  not 
be  ordered." 

[d]  On  appeal,  an  exercise  of  this 
discretion  will  not  be  disturbed  except 
in  cases  of  abuse.  Cornwall  v.  Mc- 
Kinney, 9  S.  D.  213,  68  N.  W.  333, 
and,  as  to  review  of  discretion  on  ap- 
peal generally,  2  Standard  Peoc.  159, 
et  seq. 

[e]  When  the  new  matter  might  be 
shown  under  a  general  denial,  a  reply 
may  not  be  ordered  for  the  reason  that 
such  matter  does  not  constitute  an 
avoidance,  Fragner  v.  Fischel,  141 
App.   Div.   869,   126   N.  Y.   Supp.  478. 

Matter  in  avoidance  defined,  see  5 
Standard  Proc.  228.  As  to  counter- 
claims, see  the  title  "Set-off,  Counter- 
claim and  Recoupment. " 

42.  Reno  v.  Thompson,  111  App. 
Div.  316,  97  N.  Y.  Supp.  744;  Sterling 
V.  Metropolitan  L.  Ins.  Co.,  42  Hun 
656,  6  N.  Y.  St.  96;  Cornwall  v.  Mc- 
Kinney, 9  S.  D.   213,  68  N.  W.  333. 

[a]  The  plaintiff  may  not  make  this 
application.  Sterling  r.  Metropolitan 
L.  Ins.  Co.,  42  Hun  656,  6  N.  Y.  St. 
96. 

43.  Fass  V.  Liverpool,  L.  &  G.  F. 
Ins.  Co.,  105  S.  C.  364,  89  S.  E.  1040; 
Cornwall  v.  McKinney,  9  S.  D.  213,  68 
N.  W.  333. 

44.  See  the  statutes  and  Hsrdihg  v. 
Harding,  148  Cal.  397,  83  Pac.  434; 
Moore  v.  Copp,  119  Cal.  429,  51  Pac. 
630;  Grangers'  Business  Assn.  v.  Clark, 
84  Cal.  201,  23  Pac.  1081;  Sarnighausen 
V.  Scannell,  11  Cal.  App.  652,  106  Pac. 
117. 

fa]  Cross-complaint  must  be  an- 
swered. Moore  v.  Copp,  119  Cal.  429, 
51  Pac.  630;  Herold  v.  Smith,  34  Cal. 
122.    See  6  Standard  Proc.  309.  An- 
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all  allegations  of  new  matter  in  the  answer  being  controverted  by 
operation  of  law,*'  except  where  a  written  instrument  is  set  out.*' 
Where  the  statute  specifies  the  circumstances  under  which  a  reply  may 
be  made,  a  reply  under  any  other  circumstances  is  improper,*'  and 
may  be  stricken.*' 

3.  New  Matter  in  Answer.  —  What  constitutes  new  matter  in  an 
answer  is  elsewhere  discussed.*'  In  its  bearing  upon  a  determination 
of  the  necessity  of  a  reply,  it  is  the  substance  of  the  matter  set  forth, 
rather  than  the  manner  in  which  it  is  pleaded,  which  controls."" 
Thus,  an  answer  which,  although  affirmative  in  its  allegations,  amounts 
to  no  more  than  a  denial  of  the  allegations  of  the  complaint  requires 
no  reply.°^  Moreover,  new  matter  may  be  alleged  in  the  answer 
without  necessitating  a  reply,  as  where  it  does  not  consititute  a 
defense  to  the  cause  of  action."* 

D.  Effect  of  Keplying  and  op  FahjItrb  To  Reply.  —  1.  Reply- 
iiig.83  —  By  replying  to  a  plea  the  plaintiff  admits  the  legal  sufficiency 


swer  as  croas-eomplaint,  see  6  Standard 
Proc.  306. 

45.  See  generally  the  statutes  of 
the  various  states  and  the  following: 
Sarnighausen  v.  Scannell,  11  Cal.  App. 
652,  106  Pao.  117;  Wheeler  v.  Gilmore 
&  P.  E.  Co.,  23  Idaho  479,  130  Pac. 
801;  Allen  v.  Phoenix  Assurance  Co., 
12  Idaho  653,  88  Pae.  245,  8  L.  B.  A. 
(N.  S.)  903. 

46.  Clark  v.  Childs,  66  Cal.  87,  4 
Pac.  1058,  genuineness  and  due  execu- 
tion admitted  unless  denied  under  oath. 

47.  Lusk  V.  Perkins,  48  Ark.  238,  2 
S.  W.  847;  St.  Louis,  I.  M.  &  S.  Ky. 
V.  Higgins,  44  Ark.  298;  George  «.  St. 
Louis,  I.  M.  &  S.  E.  Co.,  34  Ark.  613; 
Sterling  v.  Metropolitan  L.  Ins.  Co., 
42  Hun  656,  6  N.  T.  St.  96.  But  se« 
Murphey  v.  Barker,  115  Ga.  77,  41  S.  E. 
585. 

48.  Lusk  V.  Perkins,  48  Ark.  238,  2 
S.  W.  847.  See  the  title  "Striking 
Out  and  Withdrawal.  "- 

49.  See  2  Standard  Pboc.  38;  5 
Standard  Peoc.  235. 

Counterclaims  generally,  see  the  title 
"Set-Off,  Counterclaim  and  Eecoup- 
ment." 

50.  Cal.— Frisch  v.  Caler,  21  Cal.  71. 
OWa.— Wichita  Falls  &  N.  W.  E.  Co. 
17.  Puekett,  157  Pao.  112;  Terrapin 
Barker,  26  Okla.  93,  109  Pac.  931. 
Wash. — Adams  v.  Casey,  39  Wash.  37, 
80  Pae.   853. 

[a]  A  test  for  determining  whether 
it  is  new  matter  of  such  character  as 
necessitates  a  reply  is  to  ascertain 
whether  it  operates  as  a  traverse  or  by 
way  of  confession  and  avoidance. 
Frisch  v.  Caler,  21  Cal.  71. 


51.  Cal.— Goddard  v.  Fulton,  21  Cal. 
430.  Ind.— Webb  v.  Corbin,  78  Ind. 
403.  la. — Kavalier  v.  Machula,  77  Iowa 
121,  41  N.  W.  590;  Walker  v.  Sioux 
City  &  I.  F.,  etc.  Co.,  66  Iowa  751, 
24  N.  W.  563;  Ford  v.  Wescott,  3  Iowa 
286.  Kan,— Ferguson  v.  Tutt,  8  Kan. 
370,  Ky.— Stitzel  v.  Ehrman,  114  S.  W. 
280;  Wheeler  v.  Davis,  29  Ky.  L.  Eep. 
730,  96  S.  W.  451.  Mo.— Jordan  v. 
Buschmeyer,  97  Mo.  94,  10  S.  W.  616. 
Mont.  —  Christiansen  v.  Aldrich,  30 
Mont.  446,  76  Pae.  1007.  Neb.— Gruen- 
ther  V.  Bank  of  Monroe,  90  Neb.  280, 
133  N.  W.  402;  Peaks  v.  Lord,  42  Neb. 
15,  60  N.  W.  349.  Ohio.— Simmons  v. 
Green,  35  Ohio  St.  104.  Ore. — Kabat 
V.  Moore,  48  Ore.  191,  85  Pac.  506. 
S.  C. — Cave  v.  Anderson,  50  S.  C.  293, 
27  S.  E.  693.  Wash.— Adams  v.  Casey, 
39  Wash.  37,  80  Pac.  853. 

52.  Colo. — Hiekey  v.  Anheuser-Busch 
Brew.  Assn.,  36  Colo.  386,  85  Pac.  838. 
Ind. — Bragg  v.  State,  30  Ind.  427.  Kan. 
West  V.  Cameron,  39  Kan.  736,  18  Pac. 
894;  Wilson  V.  Fuller,  9  Kan.  176.  Ky. 
Sanders  v.  Helfrich  Lumb.  &  Mfg.  Co., 
29  Ky.  L.  Eep.  466,  93  S.  W.  54.  N.  Y. 
O 'Gorman  v.  Arnoux,  63  How.  Pr.  159; 
Johnson  v.  Andrews,  34  Misc.  89,  68 
N.  Y.  Supp.  764;  Voisoin  v.  Mitchell, 
96  N.  Y.  Supp.  386.  Okla.— Owens  v. 
Farmers'  &  M.  Bank,  54  Okla,  387,  154 
Pac.  355. 

[a]  Immaterial  allegations  of  new 
matter  require  no  reply.  Christy  v. 
Dana,  34  Cal.  548;  Walrod  v.  Bennett, 
6  Barb.  (N.  Y.)  144. 

53.  The  right  to  open  and  close,  as 
affected  by  the  presence  or  absence  of 
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thereof  as  a  defense,"  and  the  truth  of  such  facts  as  he  does  not 
traverse.^^  As  to  each  allegation  of  an  answer  to  which  the  reply 
of  waiver,  avoidance  or  estoppel  is  made^  the  performance  or  non-: 
performance  of  the  conditions  or  acts  stated  in  the  answer  as  the 
foundation  of  the  defense  is  admitted.^^  By  replying  after  demurrer 
overruled  plaintiff  Waives  his  demurrer,"^  though  there  is  authority 
to  the  contrary.^* 

2.     Failure  To  Reply.  —  Failure  to  reply,  when  a  reply  is  neces- 
sary, is  an  admission  of  the  truth  of  the  facts  alleged  in  the  answer,"" 


a.  replvj  see  the  title    "Opening    and 
Closing." 

54.  Ala. — Zirkle  v.  Jones,  129  Ala. 
444,  29  So.  681.  Fla. — Procter  v.  Hart, 
5  Fla.  465.  111. — People  v.  Chicago  Eys. 
Co.,  270  111.  87,  110  N.  E.  386,  Ann. 
Cas.  1917B,  821;  People  v.  Chicago 
Rys.  Co.,  270  111.  140,  110  N.  E.  402; 
People  V.  Walker  Opera  House  Co.,  249 
111.  106,  94  N.  E.  159;  Shultz  v.  Miller- 
Hamilton,  189  111.  App.  396. 

[a]  On  appeal  the  sufficiency  of  the 
plea  may  not  be  questioned  when  it 
has  been  replied  to  in  the  court  below. 
Zirkle  v.  Jones,  129  Ala.  444,  29  So. 
681;  Proctor  v.  Hart,  5  Fla.  465.  Com- 
pare 2  Standard  Pboc.  236,  253. 

55.  Waggeman  v.  Lombard,  56  111. 
42;  Seymour  v.  Mutual  Protective 
League,  155  111.  App.  21. 

Issues  raised  by  denials,  see  the  title 
"Denials." 

56.  Kan. — Meeh  v.  Missouri  Pa'c. 
Ey.  Co.,.  61  Kan.  680,  60  Pac.  319,  con- 
fession and  avoidance.  Mass. — Mur- 
phy V.  Peoples'  Eq.  Mut.  Fire  Ins.  Co., 
7  Allen  239,  waiver.  IVIiss. — Shoult'3 
V.  Kemp,  57  Miss.  218,  confession  and 
avoidance.  Neb. — Dwelling  House  Ins. 
Co.  V.  Brewster,  43  Neb.  528,  61  N.  W. 
746,  waiver,  avoidance  and  estoppel. 

[a]  A  Limitation. — "A  replication 
of  matter  of  estoppel  to  a  plea  admits 
the  facts  stated  in  the  plea  ...  to 
a  certain  extent  only.  It  amounts  to 
saying,  such  is  your  plea,  but  you  are 
estopped  by  law  from  setting  it  up." 
Supreme  Lodge  K.  &  L.  of  Honor  v. 
Benes,  135  111.  App.  314,  that  matter  in 
estoppel  is  to  be  distinguished  from 
matter  in  confession  and  avoidance, 
generally,  5  Standard  Peoc.  230;  as 
regards  the  propriety  of  a  reply  to 
an  answer  tendering  an  issue,  see  supra, 
IT,  C,  1. 

57.  PeoTile  v.  Walker  Opera  House 
Co.,  249  m.  106,  94  N.  E.  159;  Blasin- 
game  v.  The  Eoyal  Circle,  111  III.  App. 
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202.     See  6   Standard  Proc.   1005,  et 
seq. 

58.  Bowen  v.  Woodfield,  33  Ind.  App. 
687,  72  N.  E.  162. 

59.  Ala. — Grasselli  Chemical  Co.  V. 
City  Ice  Co.,  75  So.  920;  Lucas  v. 
Stonewall  Ins.  Co.,  139  Ala.  487,  36 
So.  40.  111.— People  v.  Hanson,  150 
111.  122,  36  N.  E.  998,  37  N.  E.  580; 
Ferguson  v.  White  Oak  Coal  Co.,  202 
111.  App.  160.  Ind. — Thompson  v. 
Cooper,  10  Ind.  526.  la. — ^Warner  v. 
Norwegian  Cemetery  Assn.,  112  N.  W. 
176;  Day  v.  Mill-Owners'  Mut.  F.  Ins. 
Co.,  75  Iowa  694,  38  N.  W.  113.  Ky. 
Louisville  E.  Co:  v,  Hibbitt,  139  Ky. 
43,  129  S.  W.  319;  Lanham  v.  Louis- 
ville &  N.  E.  Co.,  120  Ky.  351,  86  S.  W. 
680;  Hall  v.  Mineral  Development  Co., 
31  Ky.  L.  Eep.  863,  104  S.  W.  284. 
Minn.— First  Nat.  Bank  v.  Kidd,  20 
Minn.  234.  STeb. — Stanser  v.  Cather, 
82  Neb.  136,  117  N.  W.  98;  Hallner 
V.  Union  Transfer  Co.,  79  Neb.  215,  112 
N.  W.  334;  Harlan  v.  Hogsett,  60  Neb. 
362,  83  N.  W.  171;  Equitable  Trust 
Co.  V.  O'Brien,  55  Neb.  735,  76  N.  W. 
417.  N.  Y. — Walker  v.  American  Cent. 
Ins.  Co.,  143  N.  T.  167,  38  N.  E.  106; 
Bissell  V.  Pearse,  21  How.  Pr.  130; 
Eeno  V.  Thompson,  111  App.  Div.  316, 
97  N.  Y.  Supp.  744.  Nev. — ^Bernard  v. 
Metropolis  Land  Co.,  40  Nev.  89,  160 
Pac.  811.  Ore. — Minard  v.  McBee,  29 
Ore.  225,  44  Pao.  491;  Larsen  v.  Oregon 
R.,  etc.  Co.,  19  Ore.  240,  23  Pac.  974. 
Utah. — Dunham  v.  Travis,  25  Utah  65, 
69  Pac.  468.  Va.— Briggs  v.  Cook,  99 
Va.  273,  38  S.  E.  148.  W.  Va.— Wright 
V.  Pittman,  73  W.  Va.  81,  79  S.  E. 
1091.  Wis. — Seligmann  v.  Heller  Bros. 
Clothing  Co.,  69  Wis.  410,  34  N.  W. 
232. 

See  7  Standard  Proc.  109. 

[a]  Amount  of  damages  claimed  in 
a  counterclaim  is  not  thus  admitted; 
the  amount  must  yet  be  determined  by 
the  court  or  jury.    Slone  v.  Slone,  2 
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but  it  is  not  an  admission  of  the  correctness  of  legal  conclusions  con- 
tained therein.'"'  "When  the  allegations  of  an  answer,  though  affirmative 
in  form,  are  no  more  than  a  denial  of  the  allegations  of  the  com- 
plaint, failure  to  reply  is  not  an  admission  of  their  truth,^^  and  such 
facts  as  are  denied  by  operation  of  law,  are  not  admitted  by  a 
failure  to  reply  thereto."^  In  some  jurisdictions  failure  to  reply 
amounts  to  a  discontinuance.''*  Default  in  the  matter  of  a  replication 
may  be  the  basis  for  motion  for  judgment  on  the  pleadings.^" 

E.  Waiver  of  Failure  To  Reply.  —  It  is  a  general  rule  that  if 
the  parties  go  to  trial  and  evidence  is  admitted  without  objection 
or  exception  aS  if  issue  had  been  taken  on  the  answer  the  right  to 
insist  upon  a  reply  or  to  treat  the  answer  as  admitted  will  be  con- 
clusively presuraed  to  have  been  waived.*^  Other  courts  hold,  how- 
ever, that  this  defect  is  not  so  waived  and  may  be  raised  for  the 
first  time  on  appeal."^ 


Mete.  (Ky.)  339.  But  see  7  Standard 
PBGC.  113. 

[b]  A  fact  which  is  denied  in  other 
pleadings  will  not  be  thus  admitted  as 
true.  Medland  v.  Walker,  96  Iowa  175, 
64  N.   W.   797. 

Such  an  admission  is  waived  by  pro- 
ceeding to  trial  without  objection,  see 
infra,  II,  E. 

[e]  Where  a  case  is  tried  on  an 
agreed  statement  of  facts,  the  agret,- 
ment  supersedes  the  pleadings,  and  no 
admissions  are  made  by  failure  to  re- 
ply. Hamilton  v.  Cook  County,  5  111. 
519. 

60.  U.  S. — Baling  v.  Bolander,  125 
Ted.  701,  60  C.  C.  A.  469.  Colo.— Den- 
ver Circle  E.  Co.  v.  Nestor,  10  Colo. 
403,  15  Pae.  714.  N.  Y.— Barton  v. 
Saekett,  3  How.  Pr.  358,  1  Code  Eep. 
96.  Ore. — Larsen  v.  Oregon  Ey.  & 
Nav.  Co.,  19  Ore.  240,  23  Pac.  974. 

61.  Wiggids  V.  Holman,  5  Ind.  502; 
Murphy  v.  Illinois  Cent.  E.  Co.,  31  Ky. 
L.  Eep.  148,  101  S.  W.  982.    See  supra, 

n,.  c,  1. 

62.  See  supra,  11,  C,  2. 

64.  Hogue  V.  Lewellen,  42  Miss. 
302.  See  also  Henry  v.  Ohio  Eiver  E. 
Co.,  40  W.  Va.  234,  21  S.  B.  863. 

Motion  to  dismiss  for  plaintiff's  de- 
fault or  neglect,  see  7  Standard  Peoc. 
675,  et  seq. 

65.  See  14  Standard  Peoc.  943,  et 
seq.,  and  infra,  II,  I. 

Court  may  allow  replication  to  be 
filed,  and  deny  motion  for  judgment 
on  pleadings  made  because  of  its  ab- 
sence.   See  14  Standard  Peoc.  938. 

66.  U.  S. — Keator  Lumb.  Co.  v. 
Thompson,  144  V.  S.  434,  12  Sup.  Ct. 


669,  36  L.  ed.  495;  The  Mary  Jane,  1 
Blatehf.  &  H.  390,  16  Fed.  Cas.  No. 
9,215.  Ala. — Corner  v.  Way,  107  Ala. 
300,  19  So.  966,  54  Am.  St.  Eep.  93. 
111. — Kaestner  v.  Chicago  First  Nat. 
Bank,  170  111.  322,  48  N.  E.  998; 
Shreffler  v.  NadelhofCer,  133  111.  536,  25 
N.  E.  630,  23  Am.  St.  Eep.  626; 
Parmelee  v.  Fischer,  22  111.  212,  74 
Am.  Dec.  138.  Ind. — Buchanan  v.  Berk- 
shire Life  Ins.  Co.,  96  Ind.  510;  Min- 
nich  V.  Swing,  36  Ind.  App.  119,  73 
N.  E.  271;  Helton  v.  Wells,  12  Ind. 
App.  605,  40  N.  E.  930.  Md.— Soper  v. 
Jones,  56  Md.  503.  Mo. — Ferguson  v. 
Davidson,  147  Mo,  664,  49  S.  W.  859; 
Thompson  v.  Woolridge,  102  Mo.  505, 
15  S.  W.  76;  Meader  v.  Malcolm,  78 
Mo.  550;  Henslee  v.  Cannefax,  49  Mo. 
295.  Neb. — Crdllv  v.  Euyle,  87  Neb. 
367,  127  N.  W.  251.  N.  D.— Power  v. 
Bowdle,  3  N.  D.  107,  54  N.  W.  404, 
44  Am.  St.  Eep.  511,  21  L.  E.  A.  328. 
Ohio. — Lovell  v.  Wentworth,  39  Ohio 
St.  614;  Woodward  v.  Sloan,  27  Ohio 
St.  592;  Van  Camp  v.  Chenot,  20  Ohio 
C.  C.  708.  Okla. — Denman  v.  Srenne- 
man,  48  Okla.  566,  149  Pac.  1105,  L.  E. 
A.  1915E,  1047;  Allison  v.  Bryan,  26 
Okla.  520,  109  Pac.  934,  30  L.  E.  A. 
(N.  S.)  146;  Holt  V.  Holt,  23  Okla. 
639,  102  Pac.  187.  Pa.— Thompson  v. 
Cross,  16  Serg.  &  E.  350. 

[a]  If  a  proper  objection  is  made  to 
going  to  trial  by  the  defendant  which 
is  overruled  he  does  not  waive  his 
ris-ht'to  gi  reply  though  he  may  there- 
after proceed  to  trial.  Culver  v.  Uthe, 
7  111.  App.  468. 

67.  Ark. — Eeagan  v.  Irvin,  25  Ark. 
86.     Fla. — Livingston    v.    L'Engle,    22 
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F.  Time  for  Filing.  —  The  time  within  which  a  replication  or 
reply  may  be  filed  is  noW  largely  regulated  by  statute,"'  and  a 
replication  filed  after  the  time  prescribed  by  law  has  expired  is  im- 
properly filed.'"  When  the  plaintiff  has  omitted  to  file  a  replication 
within  the  proper  time  the  court  may,  in  its  discretion,'"  allow  him 
to  do  so  later.'^  So,  with  the  permission  of  the  court,  a  reply  may 
be  filed  after  the  trial  of  the  cause  has  been  entered  upon,'^  or  after 
the  evidence  is  all  in,'^  or  after  verdict,'*  but  not  after  judgment,'^ 


Fla.  427;  Asia  v.  Hiser,  22  Fla.  378. 
Teun. — Williams  v.  Ledsinger,  7  Baxt. 
429.  Va.— Norfolk  &  W.  B.  Co.  v. 
Coflfey,  104  Va,  665,  51  S.  E.  729,  52 
S.  E.  367.  W.  Va.— Baltimore  &  O. 
E.  Co.  V.  Faulkner,  4  W.  Va.  180. 

68.  See  generally  the  statutes  and 
Osgood  V.  Haverty,  1  Kan.  587. 

[a]  Under  statute  permitting  reply 
at  any  time  before  trial,  the  plaintiff 
may,  where  there  has  been  one  trial 
resulting  in  a  disagreement  of  the 
jury,  file  a  replication  at  any  time 
before  a  second  trial.  Burke  v.  Mil- 
ler, 70  Mass.  114. 

69.  Osgood  V.  Haverty,  1  Kan.  587. 
[a]     Waiver. — By  failing  to  move  to 

strike  the  replication  from  the  files  and 
otherwise  treating  it  as  properly  filed, 
the  defendant  may  waive  the  fact  that 
it  was  filed  too  late.  Osgood  v.  Hav- 
erty, 1  Kan.  587. 

70.  Ind. — Wiggins  v.  Holman,  5  Ind. 
502.  Mo. — Hale  v.  Skinner,  33  Mo. 
452.  Minn. — See  Eoesler  v.  Union  Hay 
Co.,  131  Minn.  489,  154  N.  W.  789, 
where  it  is  said  that  the  court  "did 
not  abuse  its  discretion"  in  permitting 
a  reply  to  be,  filed  after  the  time  so 
to  do  had  expired.  S.  D. — State  v. 
Coughran,  19  S.  D.  271,  103  N.  W. 
31. 

[a]  In  the  face  of  a  considerable 
laches  permission  will  not  be  given  in 
the  absence  of  a  satisfactory  excuse 
for  the  delay.  Williams  v.  Cooper,  14 
Ky.  L.  Eep.  284,  20  S.  W.  229. 

71.  Geffinger  v.  Klewer,  227  111.  598, 
81  N.  E.  712. 

72.  Ala.— Louisville  &  N.  E.  Co,  ■». 
'Mothershed,  121  Ala.   650,  26    So.    10. 

Ark. — Beekraan  Lumber  Co.  v.  Kittrell, 
80  Ark.  228,  96  8.  W.  988.  Ind.— Gil- 
bert's Exr.  V.  Plant,  18  Ind.  308;  Wig- 
gins -u.  Holman,  5  Ind.  502,  where,  on 
application,  leave  was  granted  so  to 
do  after  the  calling,  but  before  the 
swearing  of  the  jury.  Kan.— Grant  v. 
Pendery,  15  Kan.  236;  German  Ins.  Co. 
e.  Wright,  6  Kan.  App.'  611,  49  Pac. 
704.  Ky.— Schulte  v.  Louisville  &  N. 
Vol.  XXII 


E.  Co.,  128  Ky.  627,  108  S.  W.  941; 
Hall  V.  Cornett,  19  Ky.  L.  Eep.  1549, 
43  S.  W.  706;  Gibson's  Admr.  v. 
Smitha,  3  Ky.  L.  Eep.  332.  Mass. 
Doody  V.  Pierce,  9  Allen  141.  Minn. 
Eoesler  v.  Union  Hay  Co.,  131  Minn. 
489,  154  N.  W.  789.  Mo.— Showles  v. 
Freeman,  81  Mo.  540;  Cole  v.  Chicago, 
B.  &  Q.  E,  Co.,  47  Mo.  App.  624.  Okla. 
Sulzberger  &  Sons  Co.  v.  Strickland, 
159  Pac.  833.  S.  D.— State  v.  Coughran, 
19  S.  D.  271,  103  N.  W.  31. 

[a]  A  continuance  may  be  granted 
in  such  an  event  if  the  circumstances 
are  such  that  the  party  is  taken  by 
surprise.  Fishblate  v.  Fidelity  Co.,  140 
N.  C.  589,  53  S.  E.  354.  See  generally 
the  title  "Continuances." 

73.  Ark. — Beekman  Lumber  Co.  v. 
Kittrell,  80  Ark.  228,  96  S.  W.  988. 
Ky.. — See  Schulte  v.  Lpuisville  &  N.  E. 
Co.,  128  Ky.  627,  108  S.  W.  941,  where 
it  was  held  t"hat  the  court  should  have 
permitted  plaintiff  to  file  a  reply  at 
the  close  of  his  evidence  in  answer  to 
defendant's  motion  for  judgment  on 
the  pleadings.  Mo. — Sheehan  &  Loler 
Transp.  Co.  v.  Sims,  36  Mo.  App.  224. 

74.  Ind. — Lawrence  v.  Huffer,  15  Ind. 
367.  Mo.— Turner  v.  Butler,  126  Mo. 
131,  28  S.  W.  77;  Foley  v.  Alkire,  52 
Mo.  317.  N.  C— Strause  v.  Palatine 
Ins.  Co.,  128  N.  C.  64,  38  S.  E.  256, 
decided  upon  authority  of  a  statute 
[North  Carolina  Eevisal  1908,  vol.  1, 
§507]  providing  that  the  judge  or 
court  may,  before  and  after  judgment, 
in  furtherance  of  justice,  and  on  such 
terms  as  may  be  proper,  amend  any 
pleading,  process  or  proceeding,  by 
adding  or  striking  out  the  name  olE  a 
party,  or  by  correcting  a  mistake  in 
the  name  of  a  party,  or  a  mistake  in 
any  other  respect. 

fa]  Compare  Heflin  v.  Burns,  70  Tex. 
347,  8  S.  W,  48,  where  it  was  held 
that  such  an  application  made  after 
the  arguments  to  the  jury  was  too. 
late. 

75.  Seivers   v.  McCall,  1   Ind.   393, 
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nor  after  an  appeal.'^  The  court  may,  in  granting  such  an  applica- 
tion, iijapose  reaaonahle  terms  upon  the  plaintiff/'  A  reply  thus  filed 
relates  baek.'^ 

G.  Form  and  Sufficiency,"  —  1.  General  Statement.  —  A  good 
replication  must  either  traverse'"  or  confess  and  a.void'^  the  matter 
pleaded  by  the  defendant,  or  present  matter  of  estoppel  thereto,*^ 
and,  conversely,  a  replication  which  does  neither  is  bad,'*  unless  it 
is  directed  against  an  evasive  plea,  in  which  case  it  is  proper  and 
sufficient  for  the  replication  to  present  a  new  assignment  of  the  cause 
of  action.'*  It  may  deny  in  part  and  confess  and  avoid  in  part;'" 
but  in  any  event  it  must  be  responsive  to,'*  and,  where  the  plea  is 
applicable  to  the  entire  declaration  or  complaint,  must  dispose  of 


Smith  257;   Thompson  v.  Brownlie,  20 
Ky.  L.  Eep.  235,  45  S.  W.  871. 

76.  Ladd,  Patrick  &  Co.  v.  Couzins, 
35  Mo.  513;  Von  Doin  V.  Huntley,  98 
Neb.  475,  153  N.  W.  551. 

77.  Monteearbole  v.  Mundel,  16  How. 
Pr.  (N.  Y.)  141. 

78.  State  v.  Coughran,  19  S.  D.  271, 
103  N.  W.  31. 

79.  Forms  of  replications  to  par- 
ticular pleas,  see  9  Standakd  Proc. 
1071. 

80.  Ala. — Owenaboro  Wagon  Co.  v. 
Hall,  149  Ala.  210,  43  So.  71.  III. 
Supreme  Lodge  K.  &  L.  of  Honor  v. 
Benes,  135  111.  App.  314.  la.— Marder 
V.  Wright,  70  Iowa  42,  29  N.  W.  799. 
Me. — Boies  v.  Witherell,  7  Me.  162; 
Palister  v.  Little,  6  Me.  350;  Clement 
V.  Durgin,  1  Me.  300.  Mont. — Buhler 
V.  Loftus,  53  Mont.  546,  165  Pac.  601. 
Neb. — Plummer  v.  Eohman,  61  Neb.  61, 
84  N.  W.  600;  Piper  v.  Woolman,  43 
Neb.  280,  61  N.  W.  588.  Va.— Ches- 
apeake &  O.  Ey.  Co.  V.  Bison,  99  Va. 
18,  37  S.  E.  320. 

What  is  a  sufficient  denial,  and  the 
form  of  denials,  generally,  7  Standard 
Peoc.  31,  et  seq. 

81.  Ala. — Owensboro  Wagon  Co.  v. 
Hall,  149  Ala.  210,  43  So.  71.  111. 
Supreme  Lodge  K,  &  L.  of  Honor  v. 
Benes,  135  111.  App.  314.  la. — Jacobs 
V.  St.  Paul  F.  &  M.  Ins.  Co.,  86  Iowa 
145,  53  N.  W.  101;  Marder  v.  Wright, 
70  Iowa  42,  29  N.  W.  799.  Me.— Boies 
V.  Witherell,  7  Me.  162;  Palister  v. 
Little,  6  Me.  350;  Clement  v.  Durgin, 
1  Me.  300.  Mo. — Simpson  »;.  Bantley, 
142  Mo.  App.  490,  126  S.  W.  999.  Mont. 
Buhler  v.  Loftus,  53  Mont.  546,  165 
Pae.  601.  Neb. — Plummer  v.  Eohman, 
61  Neb.  61,  84  N.  W.  600;  Piper  v. 
Woolffl^ji,  43  Keb.  280,  61  N.  W.  588. 


Va. — Chesapeake  &  O.  Ey.  Co.  v.  Bison, 
99  Va.  18,  37  S.  E.  320. 

See  generally  the  title  "Confession 
and  Avoidance. 'i 

82.  Supreme  Lodge  K.  &  L.  of  Hon- 
or V.  Benes,  135  111.  App.  314;  Paxton 
Cattle  Co.  V.  First  Nat.  Bank,  21  Neb. 
621,  33  N.    W.  271,  59  Am.  Eep.  852. 

[a]  Matter  of  estoppel  is  distin- 
guished from  matter  in  confession  and 
avoidance,  see  generally  5  Standard 
Peoc.  230;  as  pleaded  in  a  reply.  Eiljen- 
berry  v.  Edwards,  71  Iowa  82,  32  N.  W. 
183.  In  Supreme  Lodge  K.  &  L.  of 
Honor  v.  Benes,  135  111.  App.  314.  it 
is  pointed  out  that  "A  replication  of 
matter  of  estoppel  to  a  plea  admits  the 
facts  stated  iii  the  plea  ...  to  a 
certain  extent  only.  It  amounts  to 
saying,  such  is  your  plea,  but  you 
are  estopped  by  law  from  Betting  it 
up." 

83.  Ark.— Calvert  v.  Lowell,  10  Ark. 
147.  HI.— Galena  &  S.  Wis.  B.  E.  Co. 
V.  Barrett,  95  111.  467;  Sefton  v.  Mitch- 
ell, 120  111.  App.  256;  Blasingame  v. 
Eoyal  Circle,  111  111.  App.  202.  Ind. 
Haas  V.  Shaw,  91  Ind.  3"84,  12  Abb. 
N.  C.  304,  46  Am.  Eep.  607;  Wilson 
V.  Madison,  etc.  B.  Co.,  18  Ind.  226. 
Mo. — McCutcheon  v.  Sigerson,  34  Mo. 
280.  N.  H.— Watriss  v.  Pierce,  36  N. 
H.  232.  N.  J.— Jackson  v.  Pennsyl- 
vania E.  Co.,  69  N.  J.  L.  79,  54  Atl.  532. 
Va. — Chesapeake  &  O.  Ey.  Co.  v.  Bison, 
99  Va.  18,  37  S.  E.  320. 

84.  1   Chit.  PI.  605. 

85.  Owensboro  Wagon  Co.  v.  Hall, 
149  Ala.  210,  43  So.  71. 

86.  U.  S. — Jones  v.  Hays,  4  McLean 
521,  13  Fed.  Cas.  No.  7,467.  Ala, 
Keystone  Mfg.  Co.  v.  Hampton,  141 
Ala.  415,  37  So.  552;  Whitehurst  v 
Boyd,  8  Ala.  375.  Ark.— State  Banfc 
V.  Sherrill,  12  Ark.  igS. 
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the  entire  plea."  Also,  if  there  are  several  pleas  and  the  replication 
professes  to  answer  one  of  them,  it  must  meet  the  whole  plea  to  which 
it  is  thus  addressed,^^  or,  if  a  single  replication  is  addressed  to  all 
of  them  it  is  insufficient  if  it  answers  less  than  all.^^  While  the  reply 
must  be  such  as,  if  true,  will  render  the  defendant's  answer  in- 
effective, it  is  not  necessary  that  every  material  allegation  in  the 
answer  be  met,  but  the  reply  is  sufficient  if  it  controverts  or  avoids 
one  material  allegation.*'  But  a  replication  which  meets  only  re- 
dundant or  non-essential  allegations,"^  or  formal  matters  of  induce- 
ment,®^ is  bad.  The  replication  should  not  be  argumentative,"^  and 
should  state  facts,  rather  than  conclusions.'*  Clearness  and  cer- 
tainty are  required  of  the  replication."^  So,  when  it  is  pleaded  to 
only  a  part  of  a  plea,  the  part  against  which  it  is  directed  must 
clearly  appear.""  Such  matters  as  time  and  place,  when  material, 
must  be  stated  with  certainty  and  precision."'    If  the  reply  does  not 


87.  V.  S. — Jones  v.  Hays,  4  McLean 
521,  13  Fed.  Cas.  No.  7,467.  Ala. 
Southern  Ey.  Co.  v.  Hobbs,  151  Ala. 
335,  43  So.  844;  Owensboro  Wagon  Co. 
V.  Hall,  149  Ala.  210,  43  So.  71.  Conn. 
Corsa  V.  Nichols,  1  Root  217.  Dl. 
Bourland  v.  Gibson,  26  111.  App.  416. 
Ind. — South  Bend  &  M.  Gas.  Co.  v. 
Jensen,  182  Ind.  557,  105  N.  E.  774; 
Metropolitan  Life  Ins.  Co.  v.  Frankel, 
58  Ind.  App.  115,  103  N.  E.  501.  Ky. 
Hood  V.  Winsatt,  1  B.  Mon.  208.  Md. 
Fuller  V.  Baltimore  &  O.  E.  E.  Assn., 
67  Md.  433,  10  Atl.  237.  Miss.— Wren 's 
Admr.  v.  Spatin's  Admr.,  1  How.  115. 
N.  J. — Jackson  V.  Pennsylvania  E.  Co., 
69  N.  J.  L.  79,  54  Atl.  532.  N.  Y. 
Love  V.  Humphrey,  9  Wend.  204.  Vt. 
Wood  V.  Springfield,  43  Vt.  617;  Car- 
penter V.  McClure,  38  Vt.  375.  Va. 
Lang  V.  Lewis'  Admr.,  1  Eand.  (22 
Va.)  277.  Can.— Parlee  v.  Snider,  23 
N.  Bruns.  274. 

[a]  Every  intendment  which  would 
render  the  replication  insufficient  as  an 
answer  to  the  plea,  must  be  excluded. 
Clancy  v.  Taylor,  12  Ala.  App.  557,  68 
So.  522;  South  Bend  &  M.  Gas  Co.  v. 
Jensen,  182  Ind.  557,  105  N.  E.  774. 

[b]  When  a  plea  is  bad  for  duplic- 
ity, a  reply  thereto  must  answer  each 
distinct  material  mattei'  that  is  con- 
tained in  the  plea.  Ind. — ^Barrett  v. 
Euitt,  3  Ind.  571.  Ky.— Eichards ' 
Admr.  v.  Allen,  1  Bibb  189.  N.  J. 
Jackson  v.  Pennsylvania  E.  E.  Co.,  69 
N.  J.  L.  79,  54  Atl.  532. 

88.  Ark. — ^Lawson  v.  State,  9  Ark. 
9.  Ind. — Kinsey  v.  State  ex  rel.  Shirk, 
71  Ind.  32.  Mass.— Perkins  V.  Bav- 
liank,  2  Mass.  81. 
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89.  Ala. — Matthews  v.  Farrell,  140 
Ala.  298,  37  So.  325.  Conn.— Corsa  v. 
Nichols,  1  Eoot  217.  Ind. — Bottles  v. 
Miller,  112  Ind.  584,  14  N.'  E.  728; 
Markland  Min.  &  Mfg.  Co.  v.  Kimmel, 
87  Ind.  560. 

90.  Ark. — Lawson  v.  State,  9  Ark. 
9.  Ind. — See  Kinsey  v.  State  -ex  rel. 
Shirk,  98  Ind.  351.  Ky.— Hood  v.  Win- 
satt, 1  B.  Mon.  208.  N.  H.— Watriss 
V.  Pierce,  36  N.  H.  232.  Vt. — Stearns 
V.  Stearns'  Admr.,  32  Vt.  678. 

[a]  "A  party  may  traverse  any 
material  allegation  .  .  .  for  if  such 
averment  be  necessary  to  'support  the 
.  .  .  defendant's  defense,  the  .  .  . 
replication  denying  it  is  an  answer  to 
the  whole  .  .  .  plea."  Iiawsou  v. 
State,  9  Ark.  9^ 

91.  Highland  Ave.  &  B.  E.  Co.  v. 
South,  112  Ala.   642,  20  So.  1003. 

92.  People  ex  rel.  Koensgen  v. 
Strawn,  265  111.  292,  106  N.  E.  840. 

93.  Mayor  of  Colchester  v.  Brooke, 
7  Q.  B.  339,  115  Eng.  Eepriut  518. 

94.  Ala. — Southern  Ey.  Co.  v.  Hobbs, 
151  Ala.  335,  43  So.  844.  Ark.— Cal- 
vert V.  Lowell,  10  Ark.  147.  la. — Eob- 
erts  V.  Albright,  2  G.  Gr.  120.  N.  J. 
Holmes  v.  Seashore  Elec.  E.  Co.,  57 
N.  J.  L.  502,  31  Atl.  227. 

See  generally  the  title  "Conc;iusion8 
of  Law." 

95.  Amhurst  v.  Kinner,  12  East  263, 
104  Eng.  Eeprint  103. 

Certainty  in  pleading,  generally,  see 
4  Standard  Peoc.  832,  et  seq. 

96.  Saunders,  PL  &  Ev.,  p,  807; 
Swinburne  v.  Ogle,  1  Lut.  239,  125  Eng. 
Eeprint  125. 

97.  Ilderton  v.  Ilderton,  2    H.    Bl. 


REPLICATION  AND  REPLY 


963 


directly  deny  the  allegations  of  answer  it  may  yet  be  sufficient  if  it 
sets  up  a  state  of  facts  inconsistent  with  those  alleged  in  such  an- 
swer,'^ but  where  a  material  allegation  in  a  plea  is  not  denied  in  the 
replication  such  allegation  will  be  taken  as  admitted.'*  Matters  of 
inducement  should  precede  rather  than  follow  a  direct  denial.^ 

Wien  the  Plea  Is  Bad.  —  It  is  a  well  established  rule  of  the  common 
law  that  a  bad  replication  is  good  enough  for  a  bad  answer.^  It  has 
been  held,  however,  that  this  rule  does  not  apply  where  the  plea  is 
subject  to  demurrer.^ 

2.  Title  and  Commencement.  —  The  commencement  of  the  replica- 
tion, in  conjunction  with  the  conclusion,*  serves  the  same  purpose  as 
in  a  plea,  i.  e.,  it  defines  the  character  of  the  pleading  by  indicating 
whether  it  is  intended  as  a  traverse,  a  confession  and  avoidance  or 
as  an  estoppel,^  and  its  form  will  be  determined  by  the  same  rules 
that  regulate  the  plea  in  this  respect.^  The  reply  should  never  be 
entitled  as  a  defense,  however.' 

3.  What  May  Be  Pleaded.  —  In  some  states,  statutes  prescribe 
what  the  replication  may  contain.^  Otherwise,  however,  any  matter 
may  be  therein  pleaded  which  is  not  inconsistent  with,®  and  has^"  not 


145,  161,  126  Eng.  Eeprint  476;  Bar- 
ton V.  Webb,  8  T.  E.  459,  463,  101 
Eng.  Eeprint  1488.  See  4  Standard 
Peoc.  841,  et  seq. 

98.  Meredith  v.  Lackey,  16  Ind.  1. 

99.  Weldon  v.  Wood,  9  E.  I.  241. 
Effect  of  failure  to  file  replication, 

see  supra,  II,  D,  2. 

1.  Belknap  v.  Billings,  76  Vt.  54,  56 
Atl.  174, 

[a]  Violation  of  This  Bule  Only  a 
Defect  of  Form. — Belknap  v.  Billings, 
76  Vt.  54,  56  Atl.  174. 

2.  Ala. — Zirkle  v.  Jones,  129  Ala. 
444,  29  So.  681.  Ha.— Oxford  Lake 
Line  v.  First  Nat.  Bank,  40  Fla.  349, 
24  So.  480;  Wade  v.  Doyle,  17  Fla.  522. 
lU.— See  Louisville,  N.  A.  &  C.  E.  Co. 
V.  Carson,  169  111.  247,  48  N.  E.  402, 
where  the  court  say  that  the  '|  appel- 
lant cannot  complain  that  the  de- 
fective replication  was  allowed  to 
stand  to  a  defective  plea."  Ind. 
Aetna  Life  Ins.  Co.  v.  Bockting,  39 
Ind.  App.  586,  79  N.  E.  524. 

3.  Zirkle  v.  Jones,  129  Ala.  444,  29 
So.  681. 

4.  Andrews'  Stephen's  PI.  (second 
ed.),  §242.  As  to  conclusions,  see  infra, 
II,  G,  7. 

5.  Andrews'  Stephen's  PI.  ('second 
ed.),  §242. 

6.  Andrews'  Stephen's  PI.  (second 
ed.),   §242. 

Forms  of  commencements  in  partic- 


ular replications,  see  9  Standard  Proc. 
1071. 

[a]  A  replication  of  estoppel  should 
not  commence  with  a  precludi  non, 
that  the  plaintiff  by  anything  in  the 
plea  alleged  ought  not  to  be  barred 
from  having  his  action  against  the  de- 
fendant because,  etc.,  but  should  com- 
mence, that  the  defendant  ought  not 
to  be  permitted  or  received  to  plead 
the  plea  by  him  pleaded  because,  etc. 
Supreme  Lodge  K.  &  L.  of  Honor  v. 
Benes,  135  111.  App.  314. 

7.  Church  v.  Pearne,  75  Conn.  350, 
53  Atl.  955. 

[a]  Where  it  is  proper  to  raise  both 
an  issue  of  law  and  of  fact  to  the  an- 
swer, a  pleading  which  does  both  should 
be  entitled  "Eeply  and  Demurrer." 
Church  V.  Pearne,  75  Conn.  350,  53 
Atl.  955. 

8.  See  the  statutes  and  Spiess  v. 
Bartley,  130  Ky.  277,  113  S.  W.  127. 

9.  Ky. — Barbaroux  v.  Barker,  4 
Mete.  47.  Mass. — Comstock  v.  Living- 
ston, 210  Mass.  581,  97  N.  E.  106. 
Neb. — Mellor  v.  McConnell,  75  Neb. 
776,  106  N.  W.  1012;  Cobbey  v.  Knapp, 
23  Neb.  579,  37  N.  W.  485;  Paxton 
Cattle  Co.  V.  First  Nat.  Bank,  21  Neb. 
621,  33  N.  W.  '271,  59  Am.  Eep.  852. 

The  replication  must  not  depart  from 
the  complaint,  see  infra,  II,  G,  6. 

10.  Ala.— Highland  Ave.  &  B.  E. 
Co.  i).  South,  112  Ala.  642,  20  So.  1003. 
la.— Hall  V.  Harris,  61  Towa  500,  13 
N.  W.  665,  16  N.  W.  535.    Mo.— West 
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been  already  alleged  in  the  complaint  and  which  would  disprove^' 
or  avoid^^  the  defense  presented  by  the  answer.  A  reply  of  set-off^^ 
which  could  not  have  been  included  in  the  complaint,^*  or  of  counter- 
claim"' may,  in  a  proper  case,^*  be  pleaded,  but  it  may  only  be  made 
use  of  to  defeat  the  claim  of  the  defendant  and  cannot  be  made  the 
basis  of  a  judgment  for  any  excess  over  the  defendant's  elaim.^'  A 
general  denial  and  a  plea  of  matter  by  way  of  confession  and  avoid- 
ance may  not  be  incorporated  in  the  same  plea.^^ 

4.  Traverse  and  Denials.  —  a.  Generally.  —  At  common  law  a 
general  traverse,  other  than  a  denial  de  injuria,^^  was  not  permitted 
in  the  replication.^"  This  rule  has,  in  a  number  of  states,  been 
changed  by  statutes^^  under  which  a  reply  to  new  matter  in  the 
answer  is  regarded  as  similar  to  the  answer  to  the  complaint.^''  In 
these  jurisdictions  a  general  replication,  although  characterized 
as  poor  pleading,^^  is  sufficient  to  put  in  issue  the  truth  of  the 
answer.^*  But  if  it  is  desired  to  show  facts  in  confession  and  avoid- 
ance of  the  plea,  a  general  denial  will  not  suffice;  such  facts  must  be 
specially  pleaded.^°     The  replication  may  also  contain  a  special  de- 


V.  West,  144  Mo.  119,  46  S.  W.  139. 

11.  .Huber  Mfg.  Co.  v.  Hunter,  87 
Mo.  App.  50.     . 

12.  Barbaroux  v.  Barker,  4  Mete. 
(Ky.)  47.     See  8  Standard  Peoc.  230. 

13.  Small  V.  Kennedy,  137  Ind.  299, 
33  N.  E.  674,  19  L.  E.  A.  337;  Blount 
V.  Eick,  107  Ind.  238,  5  N.  B.  898,  8 
N.  E.  108;  Orr  v.  Leathers,  27  Ind. 
App.  572,  61  N.  E.  941;  Starke  v. 
Dicks,  2  Ind.  App.  125,  28  N.  E.  214. 

14.  Dawson  v.  Dillon,  26  Mo.  395. 

15.  Small  V.  Kennedy,  137  Ind.  299, 
33  N.  E.  674,  19  L.  E.  A.  337. 

16.  See  the  title  "Set-Off,  Counter- 
cilaitu  and  Becoupment.'-*' 

17.  Small  V.  Kennedy,  137  Ind.  299, 
33  N.  E.  674,  19  L.  E.  A,  337;  Beakey 
V.  Vander  Meerschen,  78  Kan.  538,  97 
Pac.  478;  Hunter  Milling  Co.  v.  Allen, 
74  Kan.  679,  88  Pac.  252,  8  L.  E.  A. 
(N.  S.)   291. 

18.  Oystead  v.  Shed,  13  Mass.  520, 
7  Am.  Dee.   172.     See  infra,  II,  G,  5. 

19.  Chit.  PI.  (16th  Am.  ed.),  633. 

20.  Dibble  v.  Deerfield  Eiver  Co.,  69 
Vt.  482,  38  Atl.  161.  See  also  Johnson 
V.  McLennan  43  Neb.  684,  62  N.  W. 
40. 

21.  See  the  statutes  and  the  fol- 
lowing: Ala. — Southern  E.  Co.  v.  Hobbs, 
151  Ala.  335,  43  So.  844.  111.— Brock- 
way  V.  McClun,  243  111.  196,  90  N.  E. 
374.  Vt.— Dibble  «.  Deerfield  Eiver 
Co.,  69  Vt.  482,  38  Atl.  161;  Austin 
V.  Chittenden,  32  Vt.  168. 

22.  Long  V.  Lon'g,  79  Mo.  644. 
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23.  Willson  v.  Colorado  &  S.  E.  Co., 
57  Colo.  303,  142  Pac.  174;  Collins  v. 
Trotter,  81  Mo.  275.  Compare  Miller 
V.  Keaton,  236  Mo.  694,  139  S.  W. 
158,  where  the  court  said  of  a  denial 
of  "each  and  every  allegation,  aver- 
ment and  statement"  of  the  answer, — 
"We  think  this  was  a  good  reply." 

24.  Oolo.— Willson  v.  Colorado  &  S. 
E.  Co.,  57  Colo.  303,  142  Pac.  174.  HI. 
Brockway  v.  MeClun,  243  111.  196,  90 
N.  E.  374.  Kan. — Miller  v.  Brumbaugh, 
7  Kan.  343.  Mo. — Miller  v.  Keaton, 
236  Mo.  694,  139  S.  W.  158;  Long  v. 
Long,  79  Mo.  644. 

[a]  Compare  Sundmacher  v.  Lloyd, 
135  Mo.  App.  517,  116  S.  W.  12,  where 
(1)  a  denial  of  "each  and  every  al- 
legation of  new  matter"  in  the  answer 
was  held  insufficient  for  not  pointing 
out  what  such  allegations  were.  To 
same  effect,  Betz  v.  Kansas  City,  etc. 
Tel.  Co^  121  Mo.  App.  473,  97  S.  W. 
207.  (2)  But  in  Anthony  v.  Stinson, 
4  Kan.  211,  a  denial  of  "  'each  and 
every  allegation  of  the  'said  answer' 
setting  up  a  counterclaim"  and  "each 
and  every  allegation  .  .  .  setting  up 
.  .  .  new  matter"  is  held  responsive 
and  sufficient,  and  in  Miller  v.  Brum- 
baugh, 7  Kan.  348,  a  denial  of  every 
"material"  allegation  of  the  answer 
was  considered  sufficient. 

25.  la. — Stomne  v.  Hanford  Prod. 
Co.,  108  Iowa  137,  TS  N.  W.  841; 
Pitstick  V.  Osterman,  107  Iowa  189,  77 
N.  W.  845.  Neb.— Phoenix  Ins.  Co.  v. 
Bachelder,  39  Neb.  95,  57  N.  W.  996. 


REPLICATION  AND  REPLY 


965 


nial,^^  but  to  answer  in  both  ways, '  i.  e.,  by  both  a  general  and  a 
special  denial,  is  of  doubtful  propriety.^'  A  traverse  or  denial  should 
indicate  with  certainty  what  is  denied.^*  A  traverse  in  form  a 
negative  pregnant  is  bad.^^ 

b.  Information  and  Belief.  —  In  regard  to  denials  upon,  or  for 
lack  of,  information  and  belief,  the  replication  is  generally  controlled 
by  the  same  rules  as  pleas  and  answers,  being  considered,  for  this 
purpose,  as  a  defensive  pleading.^"  Some  statutes  provide  for  such 
denials,''^  others  do  not.'^ 

5.  Duplicity  and  Joinder.  —  a.  Duplicity. ^^  —  The  reply  may  not 
be  double,^*  i.  e.,  it  must  not  contain,  as  a  single  reply,  two  answers 
to  the  same  plea.^°  It  may,  however,  without  being  duplicitous,  put 
in  issue  several  facts  which  are  constituent  elements  of  a  whole  and 
amount  to  a  single  proposition  which  is  raised  in  answer  to  the 
plea,^^  and  may  also  contain  several  distinct  answers  to  different 
parts  of  a  plea  which  is,  in  its  nature,  divisible,^'  or  different  and 
distinct  replies  to  separate  pleas  interposed  to  different  counts  of 


W.  Va.— Hunt  V.  Di  Bacco,  69  W.  Va. 
449,  71  S.  E.  584. 

See  .generally  the  title  "Confession 
and  Avoidance." 

26.  Long  V.  Long,  79  Mo.  644. 

27.  Long  V.  Long,  79  Mo.  644.  But 
see  7  Standard  Peoc.  103;  2  Standabd 
Peoc.  26,  59. 

28.  Long  v.  Long,  79  Mo.  644. 

[a]  A  denial  of  "each  and  every 
allegation  therein  contained,  except  as 
hereinafter  admitted,"  is  insufficient  if 
the  reply  does  not  thereafter  specifical- 
ly state  what  facts  are  admitted. 
Walker  V.  Phoenix  Ins.  Co.,  62  Mo. 
App.  209.  (2)  But  if  it  follows  this 
with  specific  admission  of  certain  al- 
legations of  the  answer,  it  is  a  good 
pleading.  Vette  &  Hoffman  v.  Evans, 
111  Mo.  App.  588,  86  S.  W.  504. 

29.  U.  S. — United  States  v.  Larkin, 
153  Fed.  113,  82  C.  C.  A.  247.  Md. 
State  V.  Logan,  33  Md.  1.  Mo.— Ells 
V.  Pacific  E.  E.,  55  Mo.  278.  Vt. 
Briggs  V.   Mason,   31   Vt.   433. 

See  7  Standdaed  Peoc.  41. 

[a]  After  verdict  such  a  denial  is 
good.  Kimberlin  v.  Short,  24  Mo.  App. 
643. 

30.  See  12  Standard  Peoc.  905,  910; 
7  Standard  Proc.  44. 

31.  Walton  v.  Wild  Goose  M.  &  T. 
Co.,  123  Fed.  209,  60  C.  C.  A.  155 
(under  Alaska  code);  Canode  v.  Sewell 
(Tex.  Civ.  App.),  182  S.  W.  421. 

[a]  Denial  must  conform  to  the 
statute.  Watson  v.  Hawkins,  60  Mo. 
550. 


32.  See  infYa,  this  note. 

[a]  Where  a  statute  governing  de- 
nials fails  to  provide  for  denials  for 
want  of  information  or  belief,  such  a 
denial  is  improper.  McEwen  v.  Union 
Bank  &  Trust  Co.,  35  Mont.  470,  90 
Pac.  359.  The  statute  was  subsequent- 
ly amended,     See  Acts  1905,  p.  8,  c.  5. 

33.  See  generally  7  Standard  Peoc. 
939.      , 

34.  Monahan  v.  St.  Paul  Coal  Co., 
193  111.  App.  308;  Hazzard  V.  Smith,  1 
J.  J.  Marsh.  (Ky.)   66. 

35.  U.  S. — Craig  v.  Brown,  Pet.  C. 
0.  443,  6  Fed.  Cas.  No.  3,329;  Fer- 
iguaon  V.  Meredith,  1  Wall.  25,  17  L. 
ed.  604.  Mass. — Nichols  v.  Arnold,  8 
Pick.  172.  Mich. — People  v.  Eiver  Eais- 
in  &  L.  E.  E.^  Co.,  12  Mich.  389,  86 
Am.  Dec.  64.  Vt.— Moss  v.  Hindes,  28 
Vt.  279. 

36.  lU.— Holland  v.  Kibbe,  16  111. 
133.  N.  H.— Tebbets  v.  Tilton,  24  N. 
H.  120.  Mass.— Otis  v.  Blake,  6  Mass. 
336.  Eng. — Eobinson  «.  Ealey,  1  Burr. 
316,  320,  97  Eng.  Eeprint  330;  Coekerill 
V.  Armstrong,  Willes  99,  n.  (c),  125 
Eng.  Eeprint  1076. 

37.  Vivian  v.  Jenkins,  5  Nev.  &  M. 
(Eng.)  14. 

[a]  An  Illustration. — In  trespass  de 
bonis  asportatis  of  several  articles  a 
plea  of  justification,  quia  damage 
feasant,  is  interposed.  The  plaintiff 
may  properly  traverse  the  plea  as  to 
one  of  the  articles,  and  reply  excess 
as  to  the  others.  Vivian  v.  Jenkins, 
5  Nev.  &  M.  (Eng.)  14. 
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the  same  complaint.'*  The  replication  may  also  contain  a  traverse 
and  allegations  of  new  matter,  where  the  latter  are  pleaded  as  a 
necessary  inducement  to  the  allegation  containing  the  direct  denial.'" 
But  a  replication  which  contains  a  traverse  and  a  new  assignment,*" 
or  one  which  raises  an  issue  of  law  and  of  faet*^  is  bad  for  duplicity. 

b.  Joinder.  —  Unless  statutes  provide  otherwise,*^  the  plaintiflE 
may  not  interpose  two  or  more  separate  and  distincf  replies  to  the 
same  plea,*'  except  where  a  single  plea  is  filed  to  several  counts  in 
which  event  the  plaintiff  may  file  a  replication  for  each  count  of  his 
complaint.**  Thus  a  traverse  may  not  be  joined  with  a  reply  by  way 
of  confession  and  avoidance,*^  except  where  the  statutes  provide  that 
the  plaintiff,  in  his  reply,  may  tender  as  many  issues  as  he  may  see 
fit.*'  In  some  states,  with  leave  of  court,  two  or  more  replies  may 
be  filed.*'  Where  there  are  several  pleas  there  may  be  a  replication 
to  each,**  but  in  such  a  case  it  must  point  out  definitely  to  which  of 
the  several  pleas  it  is  directed,**  and  each  reply  must  be  separately 
numbered  and  stated.^" 

6.  Departure.  —  Departure  is  defined  and  fully  treated  elsewhere 
in  this  work.^^  As  applied  particularly  to  replies,  a  departure  occurs 
when  the  reply  is  inconsistent  with  the  case  made  in  the  complaint." 
A  replication  must  not  depart  from  the  cause  of  action  stated  in  the 


38.  Carpenter  v.  McClure,  38  Vt. 
375. 

39.  Belknap  v.  Billings,  76  Vt.  54, 
56  Atl.  174. 

40.  Buckelew  v.  Stults,  28  N.  J.  L. 
150. 

41.  Randall  v.  Carpenter,  25  R.  I. 
641,  57  Atl.   865. 

Compare  Church  v.  Pearne,  75  Conn. 
350,  53  Atl.  955. 

42.  See  the  statutes  and  Ala. — Dun- 
can V.  Hargrove,  22  Ala.  150.  Conn. 
Church  V.  Pearne,  75  Conn.  350,  53 
Atl.  955.  Ind. — Snodgrass  v.  Hunt,  15 
Ind.  274. 

[a]  An  Illustration. — The  statute  in 
Maryland  (Md.  Ann.  Code  [1911],  vol. 
2,  art.  75,  §10)  provides  that  "the 
plaintiff  in  any  action  may  plead  in 
answer  to  the  plea  ...  as  many 
several  matters  as  he  shall  think  neces- 
sary to  sustain  his  action. 

43.  Ala. — Duncan  v.  Hargrove,  22 
Ala.  150.  Ark.— State  Bank  v.  Minikin, 
12  Ark.  715.  111.— See  Monahan  v.  St. 
Paul  Coal  Co.,  193  111.  App.  308,  where 
the  court  say  that  the  plaintiflE  "did 
not  ask  leave  to  reply  double  and 
therefore  could  only  have  one  replica- 
tion." Mass. — Sevey  v.  Blacklin,  2 
Mass.  541. 

[a]  Leave  obtained  subsetjuent  to 
filing^  double  replication  has  been  held 
sufficient.     In   such  a   ease   it  is  not 
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necessary,  it  was  said,  to  withdraw 
and  refile  the  replication.  Clay  F.  & 
M.  Ins.  Co.  V.  Wusterhausen,  75  HI. 
285. 

44.  Little  V.  Blunt,  13  Pick.  (Mass.) 
473;  Trethewy  v.  Ackland,  2  Wms. 
Saund.  48,  85  Eng.  Reprint  649. 

45.  Oystead  v.  Sh'ed,  13  Mass.  520, 
7  Am.  Dec.  172;  Dunklee  v.  Good- 
enough,   65   Vt.    257,   26   Atl.   988. 

46.  Church  v.  Pearne,  75  Conn.  350, 
53  Atl.  955;  Snodgrass  v.  Hunt,  15 
Ind.  274. 

47.  Wilmot  V.  Yazoo  &  M.  V.  E.  Co., 
76  Miss.  374,  24  So.  701;  Hunter  v. 
Wilkinson,  44  Miss.  721,  statute  must 
be  complied  with. 

[a]  In  Mississippi  this  leave  is  only 
had  when  the  proposed  replies  are 
verified.  Wilmot  v.  Yazoo  &  M.  V. 
E.  Co.,  76  Miss.  374,  24  So.  701; 
Hunter  v.  Wilkinson,  44  Miss.  721. 

48.  Andrews'  Stephen's  PI.,  §188,  p. 
367;  O'Bannon  v.  Saunders,  24  Gratt. 
(65  Va.)  138. 

49.  Culver  v.  Uthe,  7  HI.  App.  468; 
Burr  v..  Wright,  9  How.  Pr.  (N.  Y.) 
542.  ^  ' 

50.  Church  v.  Pearne,  75  Conn.  350, 
53  Atl.  955. 

51.  See  the  title  "Departure." 

52.  Ind.— Orr  v.  Leathers,  27  Ind. 
Ant).  572,  61  N.  B.  941.  Mass.— Sibley 
V.  Brown,  4  Pick.  137.    N.  M.— Thayer 
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complaint,^^  but,  in  accordance  with  the  general  rule,'*  matter  pleaded 
in  the  reply  which  tends  to  justify  or  fortify  the  complaint,'"  or  to 
avoid  new  matter  in  the  answer,'*  does  not  constitute  a  departure. 
Also,  when  a  cause  of  action  is  stated  generally  in  a  complaint,  the 
replication  to  a  special  plea  may  assign  anew  the  cause  of  action, 
restating  it  in  a  more  minute  or  circumstantial  manner.'^  Facts 
referring  to  a  cause  of  action  other  than  the  one  set  forth  in  the 
complaint,  however,  have  no  place  in  the  replication.'^  Thus  if  the 
reply  shows  a  breach  of  duty  different  from  that  shown  in  the  com- 
plaint, there  is  a  departure." 


V.  Denver  &  R.  G.  K.  Co.,  21  N.  M. 
330,  154  Pac.  691. 

[a]  A  test  "for  determining  the 
questions  as  to  whether  a  reply  con- 
stitutes a  departure  from  the  complaint 
often  applied  by  the  courts  is  de- 
termined by  a  negative  answer  to  the 
inquiry  whether  evidence  of  the  facts 
alleged  in  the  reply  is  admissible  under 
the  allegations  of  the  complaint." 
Thayer  v.  Denver  &  R.  G.  R.  Co.,  21 
N.  M.  330,  154  Pae.  691. 

53.  Ala. — Louisville  &  N.  R.  Co.  v. 
Walker,  128  Ala.  368,  30  So.  738.  Colo. 
Thompson  v.  White,  25  Colo.  226,  54 
Pac.  718;  Denver  &  R.  G.  Ry.  Co.  v. 
Cahill,  8  Colo.  App.  158,  45  Pac.  285; 
Moyle  V.  Bullene,  7  Colo.  App.  308,  44 
Pac.  69.  Ind. — Midland  Steel  Co.  v. 
Citizens'  Nat.  Bank,  26  Ind.  App.  71, 
59  N.  E.  211.  Kan. — Union  Casualty  & 
Surety  Co.  v.  Bragg,  63  Kan.  291,  65 
Pae.  272.  Ky. — Spiess  v.  Bartley,  130 
Ky.  277,  113  S.  W.  127.  Me. — Hacker 
V.  Storer,  8  Me.  228;  Nason  v.  Allen, 
5  Me.  479.  Md. — Eeid  v.  Wiessner  & 
Sons  Brewing  Co.,  88  Md.  234,  40  Atl. 
877.  Miss. — Fiser  v.  Miss.  &  T.  E.  Co., 
32  Miss.  359.  Mo. — Mathieson  v.  St. 
Louis  &  S.  F.  E.  Co.,  219  Mo.  542, 
118  S.  W.  9;  Moss  v.  Fitch,  212  Mo. 
484,  111  S.  W.  475,  126  Am.  St.  Rep. 
568;  Moots  v.  Cope,  147  Mo.  App.  76, 
126  S.  W.  184;  Simpson  v.  Bantley, 
142  Mo.  App.  490,  126  S.  W.  999. 
Mont. — Buhler  v.  Loftus,  53  Mont. 
546,  165  Pac.  601.  Neb. — Plummer  v. 
Rohman,  61  Neb.  61,  84  N.  W.  600. 
N.  M. — Thayer  v.  Denver  &  R.  6.  E. 
Co.,  21  N.  M.  330,  154  Pac.  691.  Ore. 
Union  St.  Ry.  Co.  v.  First  Nat.  Bank, 
42  Ore.  606,  72  Pac.  586,  73  Pae.  341. 
Utah.— See  Straw  v.  Temple,  48  Utah 
258,  159  Pae.  44,  where  the  court  say 
that  "in  no  event  can  a  cause  of 
action  be  either  stated  or  enlarged  in 
the  reply." 


[a]  Departure  from  Immaterial 
statements  in  the  complaint  will  not 
defeat  the  replication.  Low  v.  Ross, 
3  Me.  256;  Foley  v.  Holtry,  43  Neb. 
133,  61  N.   W.  120. 

[b]  The  departure  must  appear  ou 
the  face  of  the  pleadings;  it  is  not 
enough  that  the  inconsistency  claimed 
to  exist  may  become  apparent  under 
the  evidence.  Keairnes  v.  Durst,  110 
Iowa  114,  81  N.  W.  238. 

Taking  advantage  of  a  departure, 
generally,  7  Standard  Proc.  140,  et 
,  seq.;  by  motion  for  judgment  on  plead- 
ings, 14  Standard  Proc.  945;  infra, 
11,  1. 

54.  See  7  Standard  Proc.  124. 

55.  Ariz. — Crane  v.  Franklin,  16 
Ariz.  501,  147  Pac.  718.  Ind.— Shirts 
V.  Irons,  47  Ind.  445;  Cox  v.  Hayes, 
18  Ind.  App.  220,  47  N.  E.  844.  Kan. 
Heskett  v.  Border  Queen  Mill  &  Ele- 
vator Co.,  81  Kan.  356,  105  Pao.  432. 
Miss. — Porteriield  v.  Butler,  47  Misd. 
165,  12  Am.  Rep.  329. 

56.  Carter  v.  Carter,  35  Ind.  App. 
73,  72  N.  E.  187;  Cox  v.  Hayes,  18 
Ind.  App.  220,  47  N.  E.  844.  Snyder 
V.  Wheeler,  81  Kan.  508,  106  Pac.  462. 

[a]  Matter  in  addition  to  facts 
pleaded  by  way  of  avoidance  which  is 
inconsistent  with  the  complaint  is  sur- 
plusage and  liable  to  be  stricken  out 
on  a  proper  motion  therefor.  Moss  v. 
Pitch,  212  Mo.  484,  111  S.  W.  475,  126 
Am.  St.  Rep.   568. 

57.  Louisville  &  N.  R.  Co.  v.  Walk- 
er, 128  Ala.  368,  30  So.  738;  Porter- 
field  v:  Butler,  47  Miss.  165,  12  Am. 
Rep.  329. 

58.  Comstoci  v.  Livingston,  210 
Mass.  581,  97  N.  E.  106. 

59.  Pressley  v.  Bloomington  &  N. 
Ry.  &  L.  Co.,  271  111.  622,  111  N.  B. 
511;  Union  St.  Ry.  Co.  v.  First  Nat. 
Bank,  42  Ore.  606,  72  Pae.  586,  73 
Pae.  341.  ' 
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Waiver.  —  By  voluntarily  going  to  trial  without  raising  the  question 
of  departure  in  the  reply  the  defendant  waives  such  departure."" 

7.  Conclusion.  —  A  plea  which  amounts  to  a  negation  of  the  cause 
of  action  set  forth  in  the  complaint  should  conclude  to  the  country/^ 
while  one  which  contains  new  matter  should  conclude  with  a  verifica- 
tion.°^  A  fault  in  the  conclusion,  however,  will  be  treated  as  a  defect 
of  form  rather  than  of  substance.®*  A  prayer  for  affirmative  relief 
is  improper  in  a  reply."* 

H.  Amended  and  Supplemental  Replies.""  —  Granting  or  refus- 
ing leave  to  amend  a  replication  is  within  the  discretion  of  the  trial 
court.""  Explanations  in  an  amended  replication  of  discrepancies 
existing  between  the  original  replication  and  the  complaint  are  im- 


60.  Ankeny  v.  Clark,  148  IT.  S.  345, 
13  Sup.  Ct.  617,  37  L.  ed.  475;  Bald-, 
ridge  v.  Leon  Lake  D.  &  R.  Co.,  20 
Colo.  App.  518,  80  Pac.  477. 

61.  T7.  S. — Kawin  &  Co.  v.  American 
Colortype  Co.,  243  Fed.  317,  156  C.  C. 
A.  97;  Walker  v.  Johnson,  2  Mc- 
Lean 92,  29  Fed.  Cas.  No.  17,074. 
111. — People  -ex  rel.  Koensgen  c,  Strawn, 
265  111.  292,  106  N.  B.  840;  Blue  Island 
Brewing  Co.  v.  F^atz,  123  111.  App. 
26.  Me. — Potter  v.  Titeomb,  10  Me. 
53.  Mass. — Hartwell  v.  Hemmeuway, 
7  Pick.  117.    Va. — Cleaton  v.  Chambliss, 

6  Band.   (27  Va.)   86. 

[a]  A  plea  of  non  est  factum  is  a 
denial  of  the  existence  of  the  cause  of 
action  and  should,  therefore,  conclude 
to  the  country.  Cleaton  v.  Chambliss, 
e  Band.   (27  Va.)   86; 

[b]  Siguature.  —  At  common  law, 
when  the  replication  concludes  to  the 
country  it  need  not  be  signed  by  coun- 
seL  Shield  v.  Quick,  8  M.  &  W.  (Eng.) 
289;  Salter  v.  Ponsford,  8  Dowl.  P.  C. 
(Eng.)  435. 

62.  TJ.  S. — Kawin  &  Co.  v.  American 
Colortype  Co.,  243  Fed.  317,  156  C.  C. 
A.  97.  111.— Chicago  &  A.  By.  Co.  v. 
Jennings,  114  HI.  App.  622.  Mass. 
Hampshire  Manufacturers'  Bank  v. 
Billings,  17  Pick.  87.  N.  Y.— Hallett 
V.  Slidell,  11  Johns.  56.  R.  I. — Probate 
Court  V.  Fitz-Simon,  29  B.  I.  358,  71 
Atl.  641;  Ellis  V.  Appleby,  4  E.  L 
462.  Va. — Cleaton  v,  Chambliss,  e 
Band.   (27  Va.)   86. 

[a]  When  new  matter  introduced 
merely  to  fortify  the  complaint,  tne 
replication  'should,  nevertheless,  con- 
clude with  a  verification.  Hallett  v. 
Slidell,  11  Johns.  (N.  Y.)  56. 

63.  Mass. — Hartwell  v.  Hemmenway, 

7  PipV.  117,  where  the  oonolusion  was 
"of  this  he  puts  himself  on  the  coun- 
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try,"  instead  of  "this  he  prays  may 
be  enquired  of  the  country."  N.  Y. 
Morris  v.  Wadsworth,  11  Wend.  100. 
R.  I.— Ellis  V.  Appleby,  4  E.  I.  462. 

64.  Watson  v.  Euderman,  79  Conn. 
687,  66  Atl.  515. 

[a]  The  reason  is  that  a  reply 
"may  not  be  used  .  .  .  for  the  pur- 
pose of  obtaining  distinct  aflirmative 
relief;"  its  only  "ofllce  is  to  meet 
matter  averred  in  the  answer."  Wat- 
son V.  Euderman,  79  Conn.  687,  66  Atl. 
515;  as  to  the  purpose  of  the  reply,  see 
supra,  II,  A. 

[b]  If  relief  desired  not  already 
prayed  for  the  proper  course  is  to 
amend  the  complaint.  Watson  v. 
Euderman,   79   Conn.   687,  66  Atl.   515. 

65.  See  the  title  "Supplemental 
Pleadings." 

As  to  amendments  generally  see  the 
title  "Amendments  and  Jeofails;" 
"New  Cause  of  Action  or  Defense;" 
"Parties." 

66.  Colo. — Horn  v.  Reitler,  15  Colo. 
316,  35  Pac.  501.  Fla.— Hartford  F. 
Ins.  Co.  V.  Redding,  47  Fla.  228,  37 
So.  62,  110  Am.  St.  Eep.  118,  67  L.  ■ 
E.  A.  518.  la. — Krueger  v.  Sylvester, 
100  Iowa  647,  69  N.  W.  1059.  Mass. 
Hartwell  v.  Hemmenway,  7  Pick.  117. 
Mont. — Gehlert  v.  Quinn,  35  Mont. 
451,  90  Pac.  168,  119  Am.  St.  Eep. 
864.  Okla. — Queen  Ins.  Co.  v.  Dal- 
rymple,  158  Pac.  1154.  Pa. — Diehl  v. 
Adams  Co.  Mut.  Ins.  Co.,  58  Pa.  St. 
443,  98  Am.  Dec.  302.  Can. — Beardsley 
V.  Dibblee,  3  N.  Bruns.  642. 

[a]  In  Rhode  Island  if  the  defect 
be  one  of  form  the  court  has  no  dis- 
cretion but  must  allow  the  amendment. 
Ellis  V.  Appleby,  4  E,  I.  462. 

[b]  On  appeal,  the  exercise  of  this 
discretion  will  not  be  disturbed,  unless 
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proper.^'  Filing  an  amended  replication  amounts  to  an  abandonment 
of  the  original." 

With  leave  of  court,  a  supplemental  reply  may  be  filed  alleging 
faots  which  have  arisen  since  the  filing  of  the  original." 

I.  Objections  and  Excei'tions.  —  Statutes*  sometimes  provide  for 
a  demurrer  to  any  new  matter  contained  in  the  reply  which  on  its 
face  is  not  a  sufficient  reply  to  the  facts  stated  in  the  answer,'"  and 
this  is  the  rule  of  the  common  law.''^  Statutes  regulating  the  form 
of  a  demurrer  to  a  replication  must  be  closely  followed;  otherwise 
the  demurrer  will  be  insufficient."  A  general  demurrer  to  a  replica- 
tion will  reach  only  defects  of  substance  therein,''  and  a  special  de- 
murrer will  reach  only  such  defects  of  form  as  are  specifically  pointed 
out.'*  The  rule  of  the  common  law  by  which  a  demurrer  to  a  replica- 
tion reached  back  to  the  plea''  has  been  abrogated  by  statutes  in  some 
states;'*  in  others  it  will  not  do  so  unless  a  motion  in  that  behalf  is 
made  by  the  plaintiff." 

A  departure  cannot  be  reached  by  objecting  to  introduction  of  evi- 
dence under  the  pleading  claimed  to  be  defective  in  this  respect,'® 
but  a  judgment  on  the  pleadings  may  be  proper  in  such  a  ease.'* 
The  usual  method  of  taking  advantage  of  a  departure  is  by  a  demur- 
rer,®" or  by  a  motion  to  strike.®^ 

it  has  been  abused.    Queen  Ins.  Co,  v. 
Dalrymple   (Okla.),  158  Pae.  1154. 

67.  Monahan  v.  St.  Paul  Coal  Co., 
193  111.  App.  308. 

68.  Monahan  v.  St.  Paul  Coal  Co., 
193  111.  App.  308. 

69.  Graef  v.  Bernard,  162  Mass.  300, 
38  N.  E.  503;  Ormsbee  v.  Brown,  50 
Barb.  (N.  Y.)  436.  See  the  title  "Sup- 
plemental Pleadings." 

70.  See  the  statutes  and  Brown  v. 
Baker,  39  Ore.  66,  65  Pae.  799,  66  Pae. 
193;  6  Standard  Peoc.  856,  916.  See 
generally  the  title   "Demurrer." 

71.  Fanning  v.  Hibernia  Insurance 
Co.,  37  Ohio  St.  344. 

72.  Pritehett  v.  McGaughey,  151 
Ind.  638,  52  N.  E.  397  (where  the  de- 
murrer was  in  form  as  follows :  "  '  Comes 
now  Elizabeth  Pritehett  and  files  this 
her  separate  demurrer  to  the  second 
paragraph  of  plaintifE  's  reply,  for  the 
reason  that  the  same  doe's  not  state 
facts  sufficient  to  constitute  a  cause 
[of]  reply  herein.'  This  is  not  a  com- 
pliance with  the  statute."  It-  pro- 
vides that  "The  defendant  may  demur 
to  any  paragraph  of  the  reply,  on  the 
ground  that  the  facts  stated  therein 
are  not  sufficient  to  avoid  the  p?ir- 
agraph  of  answer,  or,  if  the  answer 
be  a  set-off  or  counterclaim,  any  part 
thereof");  Krathwohl  v.  Dawson,  140 
Ind.  1,  38  N.  B,  467,  39  N.  E.  496,  de- 


cided under  the  same  statute.  The  de- 
murrer here  was, — "and  for  cause  of 
demurrer  say  that  said  paragraph  does 
not  contain  facts  sufficient  to  consti- 
tute a  good  defense  or  reply  to  the 
answer  filed  herein." 

73.  Belknap  v.  Billings,  76  Vt.  54, 
56  Atl.   174. 

74.  Belknap  v.  Billings,  76  Vt.  54, 
56  Atl.  174. 

75.  Zirkle  v.  Jones,  129  Ala.  444, 
29  So,  681;  Louisville,  N.  A.  &  C.  Ey. 
Co.  v.  Carson,  169  HI.  247,  48  N.  B. 
402;  Ward  v.  Stout,  32  111.  399. 

76.  Zirkle  v.  Jones,  129  Ala.  444, 
29  So.  681. 

77.  People  v.  Chicago  Eys.  Co.,  270 
111.  87,  110  N.  E.  386,  Ann.  Cas.  1917B, 
821;  People  ex  rel.  Latch  v.  Whitaker, 
159  HI.  App.  287. 

78.  Erickson  v.  MeLellan  &  Co.,  46 
Wash.  661,  91  Pae.  249.  See  7  Stand- 
ard Peoo.  140,  et  seq. 

79.  See  14  Standard  Peoc.  945. 

80.  Woodward  v.  Woodward,  33 
Colo.  457,  81  Pae.  322,  See  also  7 
Standard  Peoc.  141. 

[a]  Compare  Brown  v.  Baker,  39 
Ore.  66,  65  Pae.  799,  66  Pae.  193,  dis- 
cussing demurrer  and  motion  to  strike, 
as  remedies. 

81.  Woodward  v.  Woodward,  33 
Colo.  457,  81  Pae.  322;  Lemp  v.  Byus, 
7  Colo.  App.  37,  42  Pae.  169;  Philibert 
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When  the  plaintiff  improperly  files  several  replications  the  defend- 
ant may  demur  generally  or  he  may  call  upon  the  plaintiff  to  elect 
which  one  he  will  retain  and  move  the  court  to  strike  out  the  bal- 
anee.^^  In  whatever  manner  objection  to  the  reply  is  made  it  should 
he  with  promptness  and  at  the  first  opportunity ;  otherwise  the  defect 
may  be  waived.'^ 

III.    IN  EQUITY A.  Nature  and  Necessity.  —  The  distinctions 

between  the  practice  at  law  and  in  equity  as  regards  replications  are 
few.^*  Moreover,  all  distinctions  between  law  and  equity  have  been 
abolished  in  a  large  number  of  jurisdictions.^''  In  S9me  states  replica- 
tions to  the  answer  have  by  statute  been  abolished.^®  Formerly  the 
replications  employed  in  equity  were  either  general  or  special  as 
they  still  are  at  law.*^  Special  replications,  however,  are  no  longer 
permitted  in  equity,*^  except,  under  some  statutes,  by  leave  of  court,** 
or  to  meet  a  cross-bill  incorporated  in  the  answer,*"  the  practice  now 
being  to  amend  the  bill,*^  or  to  anticipate  the  defense  in  the  original 
bill,^^  or,  if  the  facts  have  arisen  subsequent  to  the  institution  of  the 
suit,  to  file  a  supplemental  bill."^  The  office  of  the  general  replication 
in  equity  procedure  is  to  close  the  pleadings  and  put  the  cause  at 
issue."*    Whenever  the  complainant  wishes  to  prove  any  facts  alleged 


V.   Bureh,   4    Mo.    App.     470.      See     7 
Standard  Proc.  141. 

82.  Duncan  v.  Hargrove,  22  Ala. 
150. 

83.  Collins  i>.  Trotter,  81  Mo.  275. 
See  7  Standard  Proc.  140. 

84.  See  generally  the  cases  herein 
cited. 

85.  See  generally  the  statutes  of 
the  various  states  and  6  Standard  Proc. 
638,  et  seq.;  8  Standard  Proc.  386. 

86.  See  the  statutes;  see  also  infra, 
III,  B,  and  the  following:  Ga. — Har- 
ris V.  Collins,  75  Ga.  97.  Ky. — Hughes 
V.  Phelps,  3  Bibb  198.  Miss.— Yazoo, 
etc.  E.  Co.  V.  Adams,  81  Miss.  90,  32 
So.  937.  Tenn. — Collins  v.  North 
British  M.  Ins.  Co.,  91  Tenn.  432,  19 
S.  W.  525;  Cheatham  v.  Pearce,  89 
Tenn.  668,  15  S.  W.  1080,  replication  to 
pleas  still  proper. 

Under  new  federal  equity  rule  31, 
replication  is  permissible  only  to  a 
counterclaim  or  set-off. 

87.  Vanbibber  v.  Beirne,  6  W.  Va. 
168,  180. 

Replications   in   equity  defined,   see 

supra,  I, 

88.  XT.  S.— Mason  v,  Hartford^  P. 
&  F.  E.  Co.,  10  Fed.  334.  111.— Bryan 
V.  Wash,  7  111.  557;  Shaeffer  v.  Weed, 
8  111.  511.  Mass. — Newton  v.  Thayer, 
17  Pick.  129.  Minn. — Chouteau  v.  Eice, 
1  Minn.  106.  N.- J.— McClane's  Admx. 
V.  Shepherd's  Exrx.,  21  N.  J.  Eq.  V"6. 
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W.  Va. — Vambibber  v.  Beirne,  6  W.  Va. 
168. 

[a]  May  Be  Stricken. — Mason  v. 
Hartford,  etc.  R.  Co.,  10  Fed.  334. 

[b]  It  May  Be  Treated  as  a  Gen- 
eral Replication. — Shaeffer  v.  Weed,  8 
111.  511;  Bryan  v.  Wash,  7  111.  557.  See 
also  Pinney  v.  Pinney,  46  Fla.  559,  572, 
35  So.  95. 

89.  Pinney  v.  Pinney,  46  Fla.  559, 
35  So.  95.  See  Storms  v.  Storms,  1 
Edw.  Ch.  (N.  Y.)  358. 

90.  ■  Second  Workingmen's  Bldg.  & 
L.  Assn.  V.  Wickers,  83  N.  J.  Eq.  397, 
91  Afl.  897;  Ward  v.  Ward,  50  W.  Va. 
517,  40  S.  E.  472;  Elliott  v.  Trahern, 
35  W.  Va.  634,  14  S.  E.  223.     • 

[a]  If  facts  alleged  are  merely 
negative,  no  special  replication  is  neces- 
sary. Hager  v.  Melton,  66  W.  Va.  62, 
66  S.  E.  13.  See  Munich  Ee-Ins.  Co. 
V.  United  Surety  Co.,  113  Md.  200,  77 
Atl.  579. 

91.  Story,  Eq.  PI.  (eighth  ed.),  §878. 
See  8  Standard  Proc.  489,  note  87  and 
Brockway  v.  McClun,  243  111.  196,  90 
N.  E,  374;  Keller  v.  Fitzgerrell,  158  111. 
App.  534;  Vanbibber  v.  Beirne,  6  W, 
Va.  168. 

92.  Southern  Pac.  E.  Co.  v.  United 
States,  168  U.  S.  1,  18  Sup.  Ct.  18,  42 
L.  ed.  355. 

93.  Chouteau  v.  Eice,  1   Minn.  106. 

94.  Washington  A.  &  G.  E.  Co.  V. 
Washington,    10   Wall.    299,   19   L.    ed. 
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in  the  bill  and  not  admitted  in  the  answer,^'  or  desires  to  disprove 
any  allegation  in  the  anBwer,^^  he  must  file  a  general  replication. 
Where  there  are  several  defendants  who  have  appeared  separately, 
there  must  be  a  replication  to  the  answer,  when  sufficient,  by  each, 
without  regard  to  the  state  of  the  cause  or  pleadings  as  to  the  other 
defendants.*^  A  replication  is  unnecessary  when  the  answer  admits 
the  allegations  of  the  bill,*'  or  contains  only  improper*'  or  immateriaP 
allegations. 

B.  Effect  op  Piling  and  Omitting  To  File.  —  By  replying  the 
plaintiff  admits  the  sufficiency  of  the  answer  as  regards  the  form^ 
and  substance^  thereof,  but,  if  the  replication  be  a  general  one,  as 
it  ordinarily  must  be  under  modern  equity  practice,*  every  allegation 
in  the  answer  not  responsive  to  the  bill  is  denied.'  The  benefit  of 
admissions  in  the  answer  is  not,  however,  lost  to  the  complainant  by 
his  general  denial  of  the  allegations  in  the  answer.* 

By  omitting  to  file  a  replication  and  proceeding  to  a  hearing  on 
the  bill  and  answer  the  complainant  admits  the  truth  of  the  facts 
alleged  as  a  defense.'     Such  an  admission  applies  to  allegations  of 


894;  Pierce  v.  Brown,  7  Wall.  205,  19 
L.  ed.  134;  Cavender  v.  Cavender,  3 
McCrary  158,  8  Fed.  641;  Jameson  v. 
Conway,  10  111.   227. 

[a]  It  is  of  formal  character  and, 
in  practicBj  is  often  put  in  by  the  clerk 
or  master.  Lea  v.  Vanbibber,  6  Humph. 
(Tenn.)  18.  See  also  Cheatham  v. 
Pearce,  89  Tenn.  668,  15  S.  W.  1080. 

95.  XT.  S. — Pierce  v.  Brown,  7  Wall. 
205,  19  L.  ed.  134.  N".  H.— Rogers  v. 
Mitchell,  41  N.  H.  154.  N.  Y.— MUls 
V.  Pittman,  1  Paige  490. 

[a]  While  application  to  amend  an- 
swer is  pending,  the  complainant  need 
not  reply  and  a  dismissal  of  the  bill 
for  failure  to  reply  will,  in  such  a 
case,  be  set  aside.  Holbrook  v.  Pretty- 
man,  44  111.  311. 

96.  Pierce  v.  Brown,  7  Wall.  (XJ. 
8.)  205,  19  L.  ed.  134;  Flagg  v.  Bonnel, 
10  N.  J.  Eq.  82. 

Truth  of  the  answer  is  admitted  by 
failure  to  file  replication,  see  infra, 
III,  B. 

97.  Coleman  v.  Martin,  6  Blatchf. 
(U.  S.)  291,  6  Ped.  Cas.  No.  2,986,  de- 
cided under  §66  of  the  old  equity 
rules. 

98.  Story,  Bq.  PI.  (eighth  ed.),  §877. 

99.  Suydam  v.  Bartle,  10  Paige  (N. 
T.)   94. 

1.  Johnson  V.  Harrison,  Litt.  Sel. 
Cas.  (Ky.)   226. 

2.  U.  S.— Slater  v.  Maxwell,  6  Wall. 
268,  18  L.  ed.  796.  Ark.— Einggold  v. 
Patterson,  15  Ark.  209.     Md. — McKim 


V.    Mason    &    White    Hall    Co.,   2    Md. 
Ch.  510. 

3.  TJ.  S.— -Burrell  v.  Hackley,  35 
Fed.  834;  Sharon  v.  Hill,  22  Fed.  28, 
10  Sawy.  394.  Ark. — Peay  v.  Duncan, 
20  Ark.  85.  Ind.— Clem  v.  Durham,  14 
Ind.  263.  Mich. — Little  v.  Stephens, 
82  Mich.  596,  47  N.  W.  22.  N".  H, 
Bellows  V.  Stone,  8  N.  H.  280.  N.  Y. 
Dows  V.  McMichael,  6  Paige  139; 
Bogardus  v.  Trinity  Church,  4  Paige 
178.  Wis.— Ely  v.  Wilcox,  20  Wis. 
523,  91  Am.  Dec.  436. 

4.  See  supra,  III,  A. 

5.  Humes  v.  Scruggs,  94  IT.  S.  22, 
24  L.  ed.  51. 

6.  Cavender  v.  Cavendfer,  3  Mc- 
Crary  (U.  S.)   158,  8  Fed.  64L 

7.  U.  S. — Parker  v.  Concord,  39  Fed. 
718;  Pierce  v.  Brown,  7  Wall.  205,  19 
L.  ed.  134.  Ark. — Byers  v.  Sexton,  22 
Ark.  533.  111. — Parrell  v.  McKee,  36 
111.  225;  Independent  Med.  College  v. 
Zeigler,  86  111.  App.  360.  N.  Y. 
BrinckerhofE  v.  Brown,  7  Johns.  Ch. 
217.  Pa. — Sigle  v.  Bird-in-Hand  Turn- 
pike Co.,  3  Lane.  L.  Rev.  258.  Tenn. 
Martin  v.  Eeese,  57  S.  W.  419.  Vt. 
Dyer  v.  Dean,  69  Vt.  370,  37  Atl.  1113. 

[a]  Allegations  on  information  and 
belief  are  admitted  (Gates  v.  Adams, 
24  Vt.  70),  unless  they  are  insufficient- 
ly pleaded.  Suydam  v.  Bartle,  10  Paige 
(N.  Y.)  94. 

[b]  As  to  a  record  pleaded  in  thp 
answer,  see  Stone  v.  Moore,  26  111.  165. 
Where  complainant  relies  upon  a  mere 
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new  matter,^  and  to  the  truth  of  denials  in  the  answer,^  but  not  to 
immaterial  averments,^"  or  those  that  are  contradicted  by  other  facts 
stated  in  the  answer, ^^  or  to  mere  conclusions.^^  And  the  sufficiency 
of  the  answer  as  a  defense  is  not  admitted  in  this  manner.^' 

C.  Waiver  of  Replication.  —  The  defendant  may  waive  his  right 
to  compel  a  reply  by  delaying  until  the  action  is  referred  and  noticed 
for  hearing,^*  or  by  proceeding  to  trial  upon  the  merits,  upon  bill, 
answer  and  proofs  taken  thereunder,  as  upon  issue  joined,^'*  or  by 
taking  proofs,^*  or  by  consenting  to  a  commission  to  take  testimony.^^ 
Where  waived  below,  the  absence  of  a  replication  will  not  be  noticed 
on  appeal.^^, 

D.  Time  To  File.  —  Time  to  reply  is  regulated  by  statute  or 
rule.^'  The  court  may  grant  permission  to  file  a  renlieation  where 
the  time  within  which  it  might  have  been  done  as  of  course  has  ex- 
pired,'"' but  ordinarily  will  not  do  so  unless  it  appears  a  hearing  only 
on  the  bill  and  answer  cannot  be  had  without  doing  an  injustice  to 
the  plaintiff,^^  and  unless  some  mistake  or  excusable  neglect  is  shown 
for  the  complainant's  delay.^^  If  allowed  to  be  filed,  it  may  be  done 
nunc  pro  tunc.^^ 

E.  FoEM  AND  SuPFidENCY."*  —  1.    In  General.  —  New  matter  in 


exemplieation  of  record  which  proves 
itself,  a  notice  to  the  defendant  is  all 
that  is  necessary.  Mills  v,  Pittman, 
1  Paige   (N.  Y.)   490. 

8.  Ala. — Lucas  v.  Darien  Bank,  2 
Stew.  280.  Ark. — Hannah  v.  Carring- 
ton,  18  Ark.  85.  W.  Va.— "Wilt  v. 
Huffman,  46  W.  Va.  473,  33  S.  E.  279. 

9.  Errissman  v.  Errissman,  25  111. 
136;  Wight  V.  Preseott,  2  Barb.  (N. 
Y.)  196. 

10.  Briggs  V.  Enslow,  44  W.  Va. 
499,  29  S.  E.  1008. 

11.  Wight  V.  Preseott,  2  Barb.  (N. 
Y.)  196;  Coal  Eiver  Nav.  Co.  v.  "Webb, 
3  "W.  Va.  438. 

12.  Merrill  v.  Plainfield,  45  N.  H. 
126. 

13.  Matthews  v.  Lalance  &  G.  Mfg. 
Co.,  2  Fed.  232,  18  Blatchf.  84;  Everta 
V.  Agnes,  4  Wis.  343,  65  Am.  Deo. 
314. 

14.  Sterling  v.  Metropolitan  Life 
Ins.  Co.,  42  Hun  656,  6  N.  Y.  St.  96. 

15.  U.  S. — Central  N,at.  Bank  v. 
Connecticut  Mut.  Life  Ins.  Co.,  104 
U.  S.  54,  26  L.  ed.  693.  Coim.— Lord 
V.  Sill,  23  Conn.  319.  111.— Corbus  v. 
Teed,  69  111.  205;  Holmes  v.  Clifford, 
95  111.  App.  245.  N.  H.— Dudlevy  v. 
Eastman,   70   N.   H.   418,   50   Atl.   101. 

16.  TT.  S.— Fischer  v.  "Wilson,  16 
Blatchf.  220,  9  Fed.  Caa.  No.  4,812.  III. 
Marple  v.  Scott,  41  111.  50.  Md. 
Hall  V.  Cla'gett,  48  Md.  223.  Va. — Jones 
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V.  Degge,  84  Va.  685,  5  S.  B.  799. 
W.  Va. — Martin  v.  Eellehan,  3  W.  Va. 
480. 

[a]  I  Beplication  filed  without  objec- 
tion after  proof  takeu  has  been  held, 
on  appeal,  to  have  been  filed  in  time. 
Clements  v.  Moore,  6  Wall.  (U.  S.)  299, 
18  L.  ed.  786. 

17.  Hall  V.  Clagett,  48  Md.  223. 

18.  Central  Nat.  Bank  v.  Connecticut 
Mut.  L.  Ina.  Co.,  104  U.  S.  54,  26  L. 
ed.  693;  Fretz  v.  Stover,  22  Wall. 
(TJ.  S.)  198,  22  L.  ed.  769. 

19.  See  the  statutes  and  rules. 

20.  U.  S.— Pierce  v.  West's  Exrs., 
Pet.  C.  C.  (IJ.  S.)  351,  19  Fed.  Cas. 
No.  10,909.  111. — Jameson  v.  Conway, 
10  111.  227.  Mich.— Hardwick  v.  Bas- 
sett,  25  Mich.  149. 

[a]  On  an  application  for  leave  to 
file  a  belated  replication  the  merits  of 
the  cause  will  not  be  considered  but 
only  the  grounds  of  the  application. 
La  Eoque  v.  Davis,  2  Edw.  Ch.  (N. 
Y.)  599. 

21.  Sea   Ins.    Co,   v.   Day,  9   Paige 

(N.  Y.)  247. 

22.  Bullinger  v.  Maekey,  14  Blatchf. 
355,  4  Fed.  Cas.  No.  2,126. 

23.  Fischer  v.  Wilson,  16  Blatchf. 
220,  9  Fed.  Cas.  No.  4,812;  Jones  v. 
Brittan,  1  Woods  667,  13  Fed.  Cas.  No. 
7,455. 

24.  rorms,    see    9    Standard   Proc. 
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avoidance  of  a  plea,  which  has  arisen  since  the  commencement  of  the 
suit,  cannot  be  set  up  in  the  replication.^'  The  replication  need  not 
be  signed  by  counsel.^' 

2.  Departure.  —  In  chancery,  as  in  law,^''  the  plaintiff  is  not  per- 
mitted to  employ  a  replication  to  set  up  new  matter  necessary  to  his 
case,  thus,  in  effect,  amending  his  bill,^'  nor  to  make  out  a  new  and 
different  case  in  his  replication.^* 

P.  Amendment.  —  Leave  to  amend  the  replication  will  usually  be 
given  at  any  time  before  trial.^" 

6.  Withdraw AL.^^  —  It  is  necessary  to  withdraw  a  replication 
previously  filed  when  the  plaintiff  desires  to  amend  his  bill.'^  Permis- 
sion to  withdraw  the  replication  may  be  given  in  order  to  have  the 
cause  set  down  on  the  bill  and  answer,^^  or  where  the  reply  was  in- 
advertently made.^*  Leave  will  not  be  given,  however,  after  witnesses 
have  been  examined.'" 

IV.  IN  CRIMINAL  CASE.  —  Eeplication  in  criminal  cases  is 
treated  elsewhere  in  this  work.'" 


1070,  and  cross-references.     See  also  8 
Standard  Peoc.  489,  note  88. 

In  an  action  at  law,  form,  and  suffi- 
ciency of  replication,  see  supra,  II,  G. 
•  25.  Mason  v.  Hartford,  P.  &  F.  Ey. 
Co.,  10  Fed.  334. 

[a]  Proper  practice  in  such  a  case 
ia  to  set  the  new  matter  up  in  a  sup- 
plemental bill;  it  may  not  be  done  by 
an  amendment  thereto.  Mason  v.  Hart- 
ford, P.  &  F.  R.  Co.,  10  Fed.  334. 

26.  Allen  v.  Allen,  3  Tenn.  Ch.  145, 

27.  See  supra,  II,  G,  6. 

28.  Mason  v.  Hartford,  P.  &  F.  R. 
Co.,  10  Fed.  334. 

29.  Mason  v.  Hartford,  P.  &  F.  B. 
Co.,  10  Fed.  334. 

30.  Goodyear   v.    McBurney,    3 


Blatchf.    32,   10    Fed.    Cas.    No.    5,574. 
See  8  Standard  Peoc.  489,  notes  88,  89. 

31.  Withdrawal  of  pleadings^  gen- 
erally, see  the  title  "Striking  Out  and 
Withdrawal." 

32.  Seymour  v.  Long  Dock  Co.,  17 
N.  J.  Eq.  169;  Hampson  v.  Quayle,  12 
E,  I.  508. 

33.  Brown  v.  Eieketts,  2  Johns.  Ch. 
(N.  Y.)  425. 

34.  Hughes  v.  Blake,  6  Wheat.  (TJ. 
S.)  453,  5  L.  ed.  303;  Greene  v.  Harris, 
9  E.  I.  401. 

35.  Horton  v.  Broeklehurst,  29 
Beav.  503,  54  Eng.  Eeprint  723. 

36.  See  1  Standard  Pkoc.  65;  2 
Standard  Peoc.  885. 


REPLY.  —  See  Replication  and  Reply. 


REPORT  AND  CASE  MADE.  —  See  Agreed  Case;  Case  and  Ques- 
tion Certified,  Reserved  or  Reported;  Case  on  Appeal;  Statement 
and  Abstract  of  Case. 


REPORTER.  —  See  Stenographers. 
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I.  DEFINITION  AND  EFFECT,  974 

II.  IN  DECLARATION,  BILL  AND  COMPLAINT,  975 

III.  IN  ANSWEES,  975 

IV.  IN  REPLICATION  OR  REPLY,  975 

V.  HOW  QUESTIONED  OR  OBJECTED  TO,  975 

CBOSS-BEFEBENCES: 
Departure;  Joinder  of  Actions; 

Duplicity;  Several  Counts. 

Repugnancy  in  indictment  or  information,  see  12  Standard  Peoc. 
339. 

Repugnancy  in  verdict,  see  the  title  "Verdict." 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 


I.  DEFINITION  AND  EFFECT.  —  Repugnancy  in  pleading  has 
been  deiined  to  be  an  inconsistency  or  disagreement  between  the  state- 
ments of  material  facts.^  But  repugnancy  between  unnecessary  and 
redundant  allegations,  not  contradictory  to  material  allegations,  do 
not,  in  general,  vitiate  the  pleading.''  Inconsistent  allegations  neu- 
tralize each  other  and  amount  to  nothing,^  unless  the  repugnancy  is 


1.  Bouv.  L.  Diet.  See  also  Lehman 
V.  United  States,  127  Fed.  41,  61  C. 
C.  A.  577. 

[a]  Repugnancy  only  exists  where  a 
sense  is  annexed  to  words  which  is 
either  absolutely  inconsistent  with 
other  words  or  being  apparently  so,  is 
not  accompanied  by  anything  to  ex- 
plain or  define  them.  Cameron  v. 
Hicks,  65  W.  Va.  484,  64  S.  E.  832. 

[b]  The  test  of  inconsistency  is 
whether  the  proof  of  one-  state  of 
facts  disproves  the  other.  Maier  v. 
Eomatzi,  95  Neb.  76,  144  N.  "W.  1036; 
Peoples'  Nat.  Bank  v.  Geisthardt,  55 
Neb.   232,   75   N.   W.   582;   Blodgett  v. 
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MoMurtry,  39  Neb.  210,  57  N.  W.  985. 
See  to  same  effect,  Chenoweth  v.  Great 
Northern  Ey.  Co.,  50  Mont.  481,  148 
Pac.  330. 

[c]  Legal  repugnancy  and  repug- 
nancy in  common  parlance  are  not  the 
same.  White  v.  Snell,  9  Pick.  (Masa.) 
16. 

2.  Bouv.  L.  Diet.;  Second  Nat.  Bank 
V.  Hart,  8  Ind.  App.  19,  35  N.  B.  302. 

3.  Ind.— State  v.  Foulkes,  94  Ind. 
493;  Second  Nat.  Bank  v.  Hart,  8  Ind. 
App.  19,  35  N.  E.  302.  R.  I.— Wright 
V.  Card,  16  R.  I.  719,  19  Atl.  709. 
Wash. — Chapman  v.  Allen,  11  Wash. 
627,  40  Pae.  219. 
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between  general  and  specific  allegations,  in  -whicli  case  the  latter 
controls.*  Ordinarily  a  pleading  will  not  he  held  bad  for  repugnancy, 
unless   the   entire   meaning   of   the   pleading  is  destroyed   thereby.^ 

II.  IN  DECLARATION,  BILL  AND  COMPLAINT.  —  The  allega- 
tions of  a  declaration  at  common  law,^  of  a  bill  in  equity,^  or  of  a 
complaint  under  the  codes  and  practice  acts,^  should  not  be  repug- 
nant or  inconsistent  with  each  other.  It  is  permissible  to  state  a 
cause  of  action  in  two  or  more  counts  in  varying  forms,®  and  bills  in 
equity  m.ay  be  framed  with  a  double  aspect.^"  So  also  in  negligence 
cases,  different  causes  of  the  accident  may  be  alleged  without  making 
the  pleading  bad.^^  But  as  a  general  rule  causes  of  action  which  are 
joined  must  be  consistent.^^ 

III.  IN  ANSWERS.  —  The  averments  in  the  answer  should  be 
consistent.^^  In  equity,  defenses  pleaded  in  the  answer  must  not  be 
inconsistent,^*  but  under  the  codes  and  practice  acts  the  pleading 
of  inconsistent  defenses  in  answers  is  sometimes  allowed.^'  Repug- 
nant pleas  may  be  filed  at  the  same  time,^®  and  in  some  states  pleas 
in  bar  and  in  abatement  may  be  joined.^' 

IV.  IN  REPLICATION  OR  REPLY.is  — The  plaintiff  should  not 
take  inconsistent  positions  in  his  reply .^^ 

V.  HOW  QUESTIONED  OR  OBJECTED  TO.  —  Repugnancy  is  a 
ground  for  demurrer  at  common  law  and  under  some,  but  not  all,  the 


4.  See  5  Standard  Proc.  341. 

5.  Lemmon  v.  Eeed,  14  Ind.  App. 
655,  43  N.  E.  454;  Second  Nat.  Bank 
V.  Hart,  8  Ind.  App.  19,  35  N.  E. 
302. 

6.  White  V.  Snell,  9  Pick.  (Mass.) 
16;  Illinois  C.  E.  Co.  v.  Abrams,  84 
Miss.  456,  36  So.  542. 

7.  See  4  Standard  Proc.  121. 

8.  Ala. — Western  Union  Tel.  Co.  v. 
Saunders,  164  Ala.  234,  51  So.  176,  137 
Am.  St.  Eep.  35;  Merrill  v.  Sheffield 
Co.,  169  Ala.  242,  53  So.  219;  Birming- 
ham Ey.  L.  &  P.  Co.  V.  Hunnicutt,  3 
Ala.  App.  448,  57  So.  262.  Ga.— Tim- 
merman  V.  Stanley,  123  Ga.  850,  51 
S.  E.  760,  1  L.  E.  A.  (N.  S.)  379; 
Statham  v.  Southern  States  L.  Ins.  Co., 
5  Ga.  App.  357,  63  S.  B.  250.  Me. 
Kaler  v.  Tufts,  81  Me.  63,  16  Atl.  336. 
Md. — State  v.  German  Sav.  Bank,  103 
Md.  196,  63  Atl.  481.  Mo.— Farrar  v. 
Metropolitan  St.  Ey.,  249  Mo.  210,  155 
S.  W.  419.  Mont. — Chenoweth  v.  Great 
Northern  Ey.  Co.,  50  Mont.  481,  148 
Pac.  330;  Buck  v.  Fitzgerald,  21  Mont. 
482,  54  Pac.  942.  Neb. — Maier  v.  Eo- 
matzi,  95  Neb.  76,  144  N.  W.  1036; 
People's  Nat.  Bank  v.  Geisthardt,  55 
Neb.  232,  75  N.  W.  582;  Higgins  v. 
Hayden,  53  Neb.  61,  73  N.  W.  280. 
Tex. — ^Fink  V.  San   Augustine    Grocery 


Co.  (Tex.  Civ.  App.),  167  S.  W.  35. 
Wash. — ^Loveday  v.  Parker,  50  Wash. 
260,  97  Pac.  62. 

9.  See  6  Standard  Proc.  706;  14 
Standard  Proc.  685,  note  71;  and  the 
title  "Several  Counts." 

10.  See  4  Standard  Proc.  122. 

11.  Southern  E.  Co.  v.  Eoaoh  (Ind. 
App.),  77  N.  E.  606;  Owensboro  City 
R.  Co.  V.  Hill,  21  Ky.  L.  Eep.  1638,  56 
S.  W.  21.  See  20  Standard  Proc. 
311. 

12.  See  14  Standard  Proc.  684. 

13.  Second  Nat.  Bank  v.  Hart,  8 
Ind.  App.  19,  35  N.  E.  302. 

14.  See  4  Standard  Proc.  169. 

15.  See  2  Standard  Proc.  26. 

16.  True  v.  Huntoon,  54  N.  H.  121; 
St.  Louis,  A.  &  T.  E.  Co.  v.  Whitley, 
77  Tex.  126,  13  S.  W.  853. 

17.  See  1  Standard  Proc.  39. 

18.  See  generally  the  title  "Repli- 
cation and  Reply." 

19.  Davis  V.  Ford,  15  Wash.  107,  45 
Pac.  739,  46  Pac.  393. 

[a]  Repugnancy  between  protesta- 
tion and  averment  in  replication  is  not 
ground  for  demurrer.  Hapgood  v. 
Houghton,  8  Pick.  (Mass.)  451. 

As  to  departure,  see  7  Standard  Proc. 
116. 
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codes.'"'  A  repugnant  allegation  which  is  superfluous  or  redundant 
may  be  stricken  out^^  or  disregarded,^^  as  may  inconsistent  defenses.''' 
And  an  election  between  inconsistent  allegations,^*  or  defenses,^^  may 
be  required.  Judgment  will  not  be  arrested  because  different  counts 
are  repugnant  where  the  verdict  is  applied  to  one  only  of  the  counts.^" 
But  it  has  been  held  reversible  error  to  instruct  on  two  inconsistent 
causes  of  action  in  one  count.^^ 


20.  See  6  Standard  Proc.  907. 

[a]  Exception  to  answer  in  equity 
containing  inconsistent  defenses.  Scan- 
Ian  V.  Scanlan,  134  III.  630,  25  N.  E. 
652. 

21.  Second  Nat.  Bank  v.  Hart,  8 
Ind.  App.  19,  35  N.  E.  302. 

22.  Ind. — Second  Nat.  Bank  c.  Hart, 
8  Ind.  App.  19,  35  N.  E.  302.  Wash. 
Davis  V.  Ford,  15  Wash.  107,  45  Pae. 
739,  46  Pae.  393.,  Eng.— Wyat  v.  Aland, 
1  Salk.  324,  91  Eng.  Eeprint  287. 

23.  U.  S.  —  Tabor  v.  Commercial 
Nat.  Bank,  62  Fed.  383,  10  C.  C.  A. 
429.     Mont.— State  ex  rel.  N.  W.  Nat. 


Bank  «.  Dickerman,  16  Mont.  278,  40 
Pac.  698.  E.  I.— Wright  v.  Card,  16 
R.  I.  719,  19  Atl.  709.  Wash.— Davia 
V.  Ford,  15  Wash.  107,  115,  45  Pac. 
739,  46  Pac.  393. 

Striking  out  plea  in  abatememt  filed 
with  plea  in  bar,  see  1  Standabd  Pboo. 
66. 

24.  Murrell  v.  Jones,  40  Miss.  565. 

25.  See  2  Standard  Proc.  27. 

26.  White  v.  Snell,  9  Pick.  (Mass.) 
16. 

27.  Illinois  C.  E.  Co.  v.  Abr9,nis,  84 
Miss.  456,  36  So.  542. 


REQUESTS  TO  FIND. 
Vol.  XXII 


See  Findings  and  Conclusions. 


RESCISSION  AND  CANCELLATION 

By  THEOPHILTJS  J.  MOLL, 
Judge  of  the  Superior  Court,  Indianapolis,  Indiana. 


I.  NATURE  AND  SCOPE  OF  RElVrEDY,  980 

II.  JURISDICTION,  980 

A.  In  General,  980 

B.  Existence  of  Legal  Remedy,  981 

1.  In  General,  981 

2.  Void  Instruments,  983 

III.  VENUE,  984 

IV.  PARTIES,  985 

A.  Plaintiffs,  985 

B.  Defendants,  988 

C.  New  Parties,  992 

V.  JOINDER  AND  MULTIFARIOUSNESS,  993 

VI.  PLEADING,  994 

A.    Bill  or  Complaint,  994 

1.  In  General,  994 

2.  Capacity  of  Parties,  996 

3.  Grounds  of  Action,  996 

a.  In  General,  996 

b.  Mistake,  997 
e.    Fraud,  997 

(I.)     In  General,  997 

(II.)     Particular  Elements,  1000 

d.  Accident,  1002 

e.  Wamt  or  Failure  of  Consideration,  1002 

f.  Incapacity  of  Contracting  Party,  1003 

g.  Duress  and  Undue  Influence,  1004 

4.  Describing  Instrument,  1005 

5.  Conditions  Precedent,  1006 

a.    Prior  Demamd  and  Disaffirmance,  1006 

Vol.  XXII 


978      .  RESCISSION  AND  CANCELLATION 

b.     Tender,  1006 

6.  Negativing  Defenses,  1006 

a.  In  General,  1006 

b.  Excusing  Laches,  1006 

c.  Mala  Fides  of  Defendant,  1007 

d.  Ratification,  1008 

7.  Plaintiffs'  Doing  Equity,  1008 

a.    Necessity  of  Making  Averments  Respecting,  1008 
(I.)     General  Rule,  1008 
(II.)     Placing  in  Statu  Quo,  1008 
(A.)     In  General,  1008 
(B.)     Restoration  of  Consideration,  1010 

8.  Prayer,  1015 

B.  Objections  to  Bill  or  Complavnt,  1015 

1.  Manner  of  Making,  1015 

a.  By  Demurrer,  1015 
(I.)     In  General,  1015 

(II.)     Effect  of  Demurrer,  1016 

b.  By  Motion,  1017 

2.  Wawer  o/,  1017 

C.  Plea  or  Answer,  1017 

D.  Cross-Bill  and  Cross-Complaint,  1019 

E.  Replication  or  Reply,  1021 

F.  Amendments,  1021 

VII.  PROCESS  AND  APPEARANCE,  1022 

VIII.  TRIAL  OR  HEARING,  1022 

A.  Order  of  Trial  Where  Legal  and  Equitable  Causes,  1022 

B.  Jury  Trial,  1022 

C.  Reference,  1022 

D.  Dismissal,  1022 

E.  Variance  and  Failure  of  Proof,  1023 

1.  In  General,  1023 

2.  Theory  of  Case,  1025 

F.  Province  of  Judge  and  Jury,  1026 

G.  Interlocutory  Relief,  1027 
H.    Instructions,  1027 

I,     Directing  Verdict,  1028 
J.     Interrogatories  to  Jury,  1028 
K.     Fer-A'ci,  1028 
L.    Findings,  1029 
Vol.  XXII 


RESCISSION  AND  CANCELLATION  979 

IX.     JUDGMENT  OB  DECREE,  1030 

A.    Nature  and  Scope  of  'Relief,  1030 

1.  Discretion  of  Court  As  To,  1030 

a.  Generally,  1030 

b.  In  Imposing  Terms,  1030 

2.  Conformity  to  Pleadings  and  Proof,  1030 

a.  In  General,  1030 

b.  As  Affected  hy  Prayer,  1031 

3.  Consistent  With  Findings  and  Verdict,  1032 

4.  Complete  Relief  Awarded,  1032 

a.  In  General,  1032 

b.  Rescission  in  Toto,  1033 

c.  Placing  Parties  in  Statu  Quo,  1033 

5.  Particular  Relief  to  Complainant,  1034 

a.  Upon  Awarding  Rescission  or  Cancellation,  1034 
(I.)     In  General,  1034 

(II.)     Reconveyance,  1034  % 

(III.)     Restoring  Possession,  1035 
(IV.)     Additional  Relief,  1035 
(V.)     Alternative  Relief,  1035 
(VI.)     Money  Judgment,  1035 

b.  Where  Rescission  or  Camcellation  Denied,  1037 

6.  Relief  to  Defendant,  1038 

a.  In  General,  1038 

b.  .Restoration  of  Consideration,  1038 

c.  Improvenfients,  104)1 

d.  Incumbrances,  1042 

e.  Property  Standing  as  Security,  1043 

7.  EeHe/  Affecting  Third  Persons,  1043 

B.  Cosis,  1044 

C.  Effect  of  Decree,  1045 

X.    REVIEW,  1046 

CEOSS-REFBEENCES: 

Equity  Jurisdiction  and  Reformation ; 

Procedure ;  Sales ; 

Fraud  and  Deceit;  Vendor  and  Purchaser ; 
Mistake ; 

For  forms,  see  9  Standabd  Peoc.  1074,  et  seq. 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

Vol.  XXII 


980 


RESCISSION  AND  CANCELLATION 


I.  NATURE  AND  SCOPE  OP  REMEDY.  —  Keseission  and  can- 
cellation is  an  equitable  remedy^  founded  upon  the  doctrine  quia 
timet,^  and  designed  to  afford  relief  from  contracts  entered  into 
through  mistake,  fraud,  accident,  duress-  or  undue  influence.^  In 
such  case  the  court  will,  at  the  instance  of  the  injured  party,  rescind 
the  contract,  order  it  cancelled,  if  in  writing,  and  otherwise  restore 
the  parties  to  the  position  they  were  in  before  the  transaction.* 

II.  JURISDICTION.'— A.  In  General.  —  Suits  to  rescind  and 
cancel  contracts  are  properly  of  equitable  cognizance.^  rather  than 


1.  U.  S.— Tyler  v.  Savage,  143  U.  S. 
79,  12  Sup.  Ct.  340,  36  L.  ed.  82.  Ala. 
Wilson  V.  Miller,  143  Ala.  264,  39  So. 
178,  111  Am.  St.  Eep.  42.  Kan.— Hous- 
ton V.  Goemann,  99  Kan.  438,  162  Pac. 
271;  MeLellan  v.  Seim,  57  Kan.  471, 
46  Pac.  959. 

See  generally  8  Standard  Peoc.  432, 
and   see  infra,  .II. 

2.  Davis  ■«.  Wm.  Eosenzweig  Realty 
Co.,  192  N.  Y.  128,  84  N.  E.  943,  127 
Am.  St.  Eep.  890,  20  L.  E.  A.  (N.  S.) 
175,5%Becker  v.  Church,  115  N.  Y.  562, 
22  "S:  B.  748;  Livingston  v.  Moore,  15 
App.  Div.  15,  44  N.  Y.  Supp.  125; 
Higgins  V.  Crouse,  63  Hun  134,  17  N. 
Y.  Supp.  696,  44  N.  Y.  St.  151;  Deveny 
V.  Hart  Coal  Co.,  63  W.  Va.  650,  60 
S.  E.  789;  Isner  v.  Nydegger,  63  W. 
Va.  677,  60  S.  E.  793;  Taylor  v.  God- 
frey, 62  W.  Va.  677,  59  8.  B.  631; 
Crislip  V.  Cain,  19  W.  V,a.  438. 

See  generally  the  title  "Quia 
Timet." 

3.  Ala. — Lester  v,  Mahan,  25  Ala. 
445,  60  Am.  Dee.  530.  Ind. — Craw- 
fordsville  Trust  Co.  v.  Eamaey,  178  Ind. 
258,  98  N.  E.  177;  Fitzmaurice  v. 
Hosier,  116  Ind.  363,  16  N.  E.  175, 
19  N.  B.  180,'  9  Am.  St.  Eep.  854; 
Otis  V.  Gregory,  111  Ind.  504,  13  N. 
B.  39;  State  v.  Holloway,  8  Blackf. 
45.  la. — Twogood  v.  AUee,  125  Iowa 
59,  99  N.  W.  288;  Coles  v.  Kennedy, 
81  Iowa  360,  46  N.  W.  1088,  25  Am. 
St.  Eep.  503  (annotated).  Kan. — Nairn 
V.  Ewalt,  51  Kan.  355,  32  Pac.  1110. 
Ky. — Ehea  v.  Yoder,  Sneed  87;  Ken- 
nedy V.  Fulton  Merc.  Co.,  33  Ky.  L. 
Eep.  60,  108  S.  W.  948.  Me.— Herrin 
V.  Libbey,  36  Me.  350;  Junkins  v. 
Simpson,  14  Me.  364.  Md. — Negley 
V.  Hagerstown  Mfg.  M.  &  L.  Imp.  Co., 
86  Md.  692,  39  Atl.  506;  Eosenthal  v. 
Poole,  65  Md.  418,  5  Atl.  246;  Jackson 
V.  Hodges,  24  Md.  468. 

4.  Ala. — New  England  Mortg.  Se- 
curity Co.  V.  Powell,  97  Ala.  483,  12 
So.   55.     Ga. — Werner    v.    Eawson,    89 
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Ga.  619,  15  S.  B.  813.    Kan.— Constant 

V.  Lehman,  52  Kan.  227,  34  Pac.  745. 
j      See  infra,  IX. 

I  [a]  Beformation  differs  from  re- 
scission and  eapcellation.  In  Frazer  v. 
State  Bank  of  Decatur,  101  Ark.  135, 
140,  141  S.  W.  941,  943,  the  court  said: 
"One  of  the  parties  to  a  contract  can- 
not have  it  reformed  on  account  of 
mistake  which  is  not  mutual,  for  to 
do  so  would  be  to  enforce  the  reformed 
contract  which  the  other  party  had 
not  intended  to  make.  But  a  different 
question  is  presented  where  one  of  the 
parties  to  a  contract  seeks  to  have  it 
rescinded,  because  of  a  mistake  on  hia 
part,  for  that  makes  only  a  case  of 
there  being  no  contract  between  the 
parties  on  account  of  the  fact  that 
there  has  not  been  a  meeting  of  the 
minds  of  the  contracting  parties."  See 
also  the  title  "Reformation." 

5.  See  generally  the  titles  "Equity 
Jurisdiction  and  Procedure;"  "Juris- 
diction." 

Grounds  of  jurisdiction,    see    infra, 

VI,  A,  3. 

Condition  precedent  to  exercise  of, 
see  infra,  VI,  A,  5,  and  VI,  A,  7,  a, 

6.  U.  S. — ^Lumber  Underwriters  v. 
Eife,  237  17.  S.  605,  35  Sup.  Ct.  717, 
59  L.  ed.  1140;  Louisville,  N.  A.  & 
C.  Ey.  Co.  V.  Louisville  Trust  Co.,  174 
U.  S.  552,  19  Sup.  Ct.  817,  43  L.  ed. 
1081;  Tyler  v.  Savage,  143  V.  S.  79, 
12  Sup.  Ct.  340,  36  L.  ed.  82;  Jones 
V.  Bolles,  9  Wall.  364,  19  L.  ed.  734. 
Ala.— Wilson  V.  Miller,  143  Ala.  264, 
39  So.  178,  111  Am.  St.  Eep.  42;  Daniel 
V.  Williams,  177  Ala.  140,  58  So.  419; 
Shriner  v.  Meyer,  171  Ala.  112,  55  So. 
156,  Ann.  Cas.  1913A,  1103.  Ark. 
Bond  V.  Sykes,  202  S.  W.  718.  Conn. 
FergTison  v.  Fisk,  28  Conn.  501.  Ga. 
Ehrlich  &  Bro.  v.  Shuptrine,  117  6a. 
882,  45  8.  E.  279.  Idaho.— Ada  v.  Bul- 
len  Bridge  Co.,  5  Idaho  79,  188,  47 
Pac.  818,  95  Am.  St.  Eep.  180,  36  L. 
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legal/     The  jurisdiction  of  equity  in  such  cases  is  exclusive.* 

B.    Existence  of  Legal  Remedy.  —  1.    In  General.  —  Equity  will 
entertain  jurisdiction  to  rescind  and  cancel  contracts  only  where  the 


E.  A.  367.  111.— Jones  v.  Neeley,  72 
111.  449;  Fowler  C.  Works  v.  Traser, 
110  111.  App.  126.  Ind. — ^Fitzmfiuriee 
V.  Hosier,  116  Ind.  .363,  16  N.  E.  175, 
19  N.  E.  180,  9  Am.  St.  Rep.  854.  la. 
Twogood  V.  AUee,  125  Iowa  59,  99  N. 
W.  288.  Ky.— Logan  v.  Vanarsdall,  27 
Ky.  L.  Eep.  822,  86  S.  W.  981.  Md. 
Baltimore  S.  Kef.  Co.  v.  Campbell,  83 
Md.  36,  34  Atl.  369.  Mass.— Kusso  v. 
Chapin,  197  Mass.  64,  83  N.  E.  308; 
Keene  v.  Demelman,  172  Mass.  17,  51 
N.  E.  188;  Kackemann  i>.  Eiverbank 
Imp.  Co.,  167  Mass.  1,  44  N,  E.  990, 
57  Am.  St.  Eep.  427;  Nathan  v.  Nathan, 
166  Mass.  294,  44  N.  E.  221.  Mich. 
Van  Dyke  v.  Doughty,  174  Mich.  351, 
140  N.  W.  627;  Macey  Co.  v.  Macey, 
143  Mich.  138,  106  N.  W.  722,  5  L.  E. 
A.  (N.  S.)  1036;  Cogswell  v.  Mitts,  90 
Mich.  353,  51  N.  W.  514.  Mo.— Mc- 
Fadden  v.  Eogers,  70  Mo.  421;  Gray 
V.  Hornbeck,  31  Mo.  400;  Eobertson  v. 
Covenant  Mut.  L.  Ins.  Co.,  123  Mo. 
App.  238,  100  S.  W.  686.  N.  J.— Hub- 
bard V.  International  Mere.  Agency, 
68  N.  J.  Eq.  434,  59  Atl.  24;  Young 
L.  N.  Co.  V.  Brownley  Mfg.  Co.  (N.  J. 
Eq.),  34  Atl.  947;  Paterson  1>.  Baker, 
51  N.  J.  Eq.  49,  26  Atl.  324.  N.  M. 
First  Nat.  Bk.  v.  Hartford  Fire  Ins. 
Co.,  17  N.  M.  334,  127  Pae.  1115; 
Garcia  y  Perea  v.  Barela,  6  N.  M.  239, 
27  Pac.  507.  N.  Y. — Becker  v.  Church, 
115  N.  Y.  562,  22  N.  E.  748;  Venice 
V.  Woodruff,  62  N.  Y.  462,  20  Am. 
Eep.  495;  Livingston  v.  Moore,  15  App. 
Div.  15,  44  TSr.  Y.  Supp.  125.  N.  0. 
Williams  v.  Houston,  57  N.  C.  277.  N.  D. 
French  v.  State  Farmers'  Mut.  Ins.  Co., 
29  N.  D.  426,  151  N.  W.  7,  Ann.  Cas. 
1915D,  766.  Ore. — Spores  v.  Maude,  81 
Ore.  11,  158  Pac.  169;  Tillamook  Coun- 
tv  V.  Wilson  E.  E.  Co.,  49  Ore.  309, 
89  Pac.  958.  Pa.— Wilson  v.  Getty,  57 
Pa.  266.  S.  D. — Taylor  v.  National 
Bank,  6  S.  D.  511,  62  N.  W.  99.  Tenn. 
Sailors  v.  Woelfle,  118  Tenn.  755,  102 
S.  W.  1109,  12  L.  E.  A.  (N.  S.)  881. 
Tex.— Moore  v.  Cross,  87  Tex.  557,  29 
S.  W.  1051.  Va. — Sweeney  v.  Foster, 
112  Va.  499,  71  S.  E.  548.  Wash. 
Forrester  v.  Jastad,  97  Wash.  633,  167 
Pac.  55;  Bluett  v.  Wilce,  43  Wash. 
492,  86  Pac.  853.  W.  Va.— Carney  v. 
Barnes,  56  W.  Va.  581,  49  S.  E.  423; 
Womenlsdorf  v.  O'Connor,  53  W.  Va. 


314,  44  S.  E.  191.  Wis.— Elofrson  v. 
Lindsay,  90  Wis.  203,  63  N.  W.  89; 
Board  of  Supervisors  v.  Walbridge,  38 
Wis.  179. 

[a]  The  eoLuitable  jurisdiction  of  the 
federal  courts  to  decree  rescission  ^nd 
cancellation  of  written  instruments  is 
settled  beyond  question.  Mastin  v. 
Noble,  157  Fed.  506,  85  C.  C,  A.  98; 
Powell  V.  Louisville,  141  Fed.  960,  73 
C.  C.  A.  276;  Barcus  v.  Gates,  89  Fed. 
783,  32  C.  C.  A.  337;  Manning  v.  Ber- 
dan,  135  Fed.  159;  Mutual  Life  Ins. 
Co.  V.  Pearson,  114  Fed.  395;  Eitchie 
V.  Sayers,  100  Fed.  520;  Seeley  v.  Eeed, 
25  Fed.  361;  White  v.  Clarke,  5  Cranch 
C.  C.  102,  29  Fed.  Cas.  No.  17,540, 
affirmed,  12  Pet.  178,  9  L.  ed.  1046. 

[b]  Real  or  Personal  Property. 
Equity  may  rescind  or  cancel  a  con- 
tract, whether  the  property  involved  ia 
real  or  personal.  White  v.  Clarke,  3 
Mon.  (Ky.)  390;  Waters  v.  Mattingly, 
1  Bibb  (Ky.)  244,  4  Am.  Dee.  631. 

[c]  Full  Relief. — Equity  having  ac- 
quired jurisdiction  will  retain  it  in 
order  to  give  full  relief.  In  r-e  Ax- 
tell 's  Petition,  95  Mich.  244,  54  N.  W. 
889;  Chase  v.  Boughton,  93  Mich.  285, 
54  N.  W.  44;  Whipple  v.  Farrar,  3 
Mich.  436,  64  Am.  Dec.  99. 

7.  111. — Mangier  «.  Maryland  Cas- 
ualty Co.,  201  111.  App.  560.  Ia. — Sey- 
mour V.  Chicago  &  N.  W.  Ey.  Co.,.  164 
N.  W.  352.  W.  Va. — Carney  v.  Barnes, 
56  W.  Va.  581,  49  S.  E.  423;  Bruner 
V.  Miller,  59  W.  Va.  36,  52  S.  E. 
995. 

8.  U.  S.— Allegheny  Val.  B.  Co.  u, 
Eaymond,  219  Fed.  477,  135  C.  C.  A. 
189.  Ala. — Dozier  v.  Duffee,  1.  Ala. 
320.  111. — Smith  v.  American  Cent.  Ins. 
Co.,  157  111.  App.  57;'  Cunningham  v. 
Wrenn,  23  111.  64;  Smith  v.  Hartford 
Fire  Ins.  Co.,  157  111.  App.  57;  Mun- 
son  V.  Herzog,  109  111.  App.  302.  Mass. 
Stock  Bridge  Iron  Co.  v.  Hudson  Iron 
Co.,  102  Mass.  45.  N.  H. — Preston  c. 
Travelers'  Ins.  Co.,  58  N.  H.  76.  Tenn. 
Comparree  v.  Brockway,  11  Humph. 
355;  Wood  v.  Goodrich,  9  Yerg.  266. 
Va. — Riverside  Residence  Co.  v.  Husted, 
109  Va,  688,  64  S.  B.  958.  W.  Va. 
Bruner  v.  Miller,  59  W.  Va.  36,  52 
S.  E.  995.  Wis. — Garage  Equipment 
Mfg.  Co.  V.  Danielson,  156  Wis.  90,  144 
N.  W.  284. 
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necessity  for  its  intervention  plainly  appears;^  but  the  tendency  of 
judicial  decisions  is  to  enlarge  rather  than  restrict  relief  in  equity.*" 
That  a  party  has  a  legal  remedy  does  not  of  itself  defeat  the  juris- 
diction of  equity,"  for  the  court .  refuses  to  act  only  where  the  legal 
remedy  is  full,  adequate  and  complete.*^ 


9.  Ala. — Hawthorne  v.  Jenkins,  182 
Ala.  255,  62  So.  505,  Ann.  Cas.  1915D, 
707;  Smith  v.  Roney,  182  Ala.  540,  62 
So.  753;  Treadwell  v.  Torbert,  133  Ala. 
504.  32  So.  126.  Cal.— Peerless  Glass 
Co.  V.  Pacific  C.  &  T.  Co.,  121  Cal.  641, 
54  Pac.  101.  D.  C. — George  v.  Ford, 
36  App.  Cas.  315.  Md. — Polk  v.  Pen- 
dleton, 31  Md.  118.  Mass. — ^Vickery 
V.  Ritchie,  202  Mass.  247,  88  N.  E. 
835,  26  L.  R.  A.  (N.  S.)  810.  Mo. 
Thomson  v.  Thomson,  115  Mo.  56,  21 
S.  W.  1085,  1128.  N.  Y.— Metropolitan 
Elev.  Ry.  Co.  v.  Manhattan  Ry.  Co., 
14  Abb.  N.  C,  103;  Field  v.  Holbrook, 
14  How.  Pr.  103;  Balestier  v.  Me- 
chanics' Nat.  Bank,  47  Hun  639,  15 
N.  Y.  St.  46.  Ohio.— Butler  v.  Mosea, 
43  Ohio  St.  166,  1  N.  B.  316.  Pa. 
Richards'  Appeal,  100  Pa.  51.  Tex. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Dawson 
(Tex.  Civ.  App.),  24  S.   W.  566. 

10.  TJ.  S. — Boyce's  Exrs.  v.  Grundy, 
3  Pet.  210,  7  L.  ed.  655;  Schmidt  v. 
West,  104  Fed.  272.  Ala.— Merritt  v. 
Ehrman,  116  Ala.  278,  22  So.  514.  Md. 
Conner  v.  Groh,  90  Md.  674,  45  Atl. 
1024.  Mass. — Puller  v.  Percival,  126 
Mass.  381.  Mich. — McLean  v.  Fitz- 
simons,  80  Mich.  336,  45  N.  W.  145. 
N.  J. — Foley  v.  Kirk,  33  N.  J.  Eq. 
170.  Okla. — Trimble  v.  Minnesota  T. 
Mfg.  Co.,  10  Okla.  578,  64  Pac.  8. 

11.  U.  S. — Commonwealth  S.  S.  Co. 
V.  American  S.  Co.,  197  Fed.  780.  Ala. 
Fay  &  Egan  Co.  v.  Independent  Lumb. 
Co.,  178  Ala.  166,  59  So.  470;  Southern 
States  Fire  Ins.  Co.  v.  Whatley,  173 
Ala.  101,  55  So.  620;  Perry  v.  Boyd, 
126  Ala.  162,  28  So.  711,  S5  Am.  St. 
Rep.  17  (holding  that  a  bill  in  equity 
to  rescind  an  instrument  for  the  sale 
of  land  on  the  ground  of  misrepresen- 
tations and  fraud  by  the  vendor  is 
maintainable,  even  though  the  vendee 
may  also  sue  at  law  upon  the  cov- 
enants of  warranty  set  out  in  the 
deed);  Baptiste  v.  Peters,  51  Ala.  158. 
la. — McCorkell  v.  Karhoff,  90  Iowa  545, 
58  N.  W.  913;  Eelf  v.  Eberly,  23  Iowa 
467.  Kyi — ^Barnett  v.  Morrison,  2  Litt. 
68.  N.  J.— Schoenfeia  v.  Winter,  79  N. 
J.  Eq.  219,  81  Atl.  1134.  N.  Y. 
Wright  V.  Deniston,  9  Misc.  79,  29  N.  Y. 
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•Supp.  718,  59  N.  Y.  St.  549.  Eng. 
Blair  v.  Bromley,  5  Hare  542,  67  Eng. 

■  Reprint  1026;    Slim  v.   Croucher,   1  De 

I  G.,  F.  &  J.  518,  45  Eng.  Reprint  462; 

I  Clifford  V.  Brooke,  13  Ves.  Jr.  131,  33 
Eng.  Reprint  244;  Evans  v.  Bicknell, 
6  Ves.  Jr.  174,  31  Eng.  Reprint  998;. 
Chesterfield  v.  Jansen,  2  Ves.  Sen.  125, 
28  Eng.  Reprint  82;  Colt  v.  WoUaston, 
2  P.  Wms.  154,  24  Eng.  Reprint  679; 
Hill  V.  Lane,  40  L.  J.  Ch.  il,  L.  R. 
11  Eq.  215,  23  L.  T.  N.  S.  547,  19 
W.  R.  194;  Ramshire  v.  Bolton,  38 
L.  J.  Ch.  594,  L.  R.  8  Eq.  294,  21 
L.  T.  N.  S.  51,  17  W.  R.  986. 

12;  U.  S. — San  Diego  Plume  Co.  v. 
Souther,  90  Fed.  164,  32  C.  C.  A.  548; 
Dixie  Cotton  Picker  Co.  v.  Bullock,  188 
Fed.  921.  Ala. — Letohatchie  Baptist 
Church  V.  Bullock,  133  Ala.  548,  ~32 
So.  58.  Ark.— Hunt  v.  Davis,  98  Ark. 
44,  135  S.  W.  458.  Cal.— Montgomery 
V.  McLaury,  143  Cal.  83,  76  Pac.  964; 
Lewis  V.  Tobias,  10  Cal.  574.  Colo. 
Town  of  Pagosa  Springs  v.  People,  23 
Colo.  App.  479,  130  Pac.  618.  Ga. 
Griffin  v.  Sketoe,  30  Ga.  300;  Bond 
V.   Watson,   22    Ga.    637;    Butler    et   al. 

I  V.  Durham,  2  Ga.  413.  111. — Robinson 
1;.   Yetter,  238   111.   320,  87  N.   E.  363; 

'  Naugle  V.  Yerkes,  187  111.  358,  58  N.  E. 
310;  Gore  v.  Kramer,  117  111.  176,  7 
N.  E.  504;  Creamer  v.  James,  116  111. 
App.  465.  Ind. — Kenton  v.  Eobbins,  7 
Ind.  106.  Ky.— Case  v.  Pishback,  10 
B.  Mon.  40;  Hardwick  v.  Porbea' 
Admr.,  1  Bibb  212.  Me. — Trask  v. 
Chase,  107  Me.  137,  77  Atl.  698.  Mich. 
Beaton  v.  Twp.  of  Inland,  149  Mich. 
558,  113  N.  W.  361;  Cogswell  v.  Mitts, 
90  Mich.  353,  51  N.  W.  514;  Sheldon 
Axle  Co.  V.  Scofield,  85  Mich.  177,  48 
N.  W,  511;  Sherman  v.  American  Stove 
Co.,  85  Mich.  169,  48  N.   W.  537;   Gil- 

Jbert  V.  Haire,  43  Mich.  283,  5  N.  W. 

I  321.  Minn. — Thompson  v.  E.  I.  Du- 
pont  Co.,  100  Minn.  ,367,  111  N.  W. 
302;  I.  L.  Corse  &  Co.  v.  Minnesota 
Grain   Co.,   94   Minn.   381,   102   N.   W.. 

I  728;  Adolph  v.  Minneapolis  &  P.  Ry., 

'  58  Minn.  178,  59  N.  W.  959;  Tretheway 

I  V.  Hulett,  52  Minn.  448,  54  N.  W.  486. 
Miss. — Bowdre  v.  Carter,  64  Miss.  221, 
1   So.   162.     Mo. — Hoberg  v.  Hjiessig, 
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2.     Void   Instruments.  —  A  void  instrument  will  be  cancelled  in 
equity"  unless,  perhaps,  the  invalidity  appears  upon  the  face  of  the 

90  Mo.  App.  516;  Barrington  v.  Eyan,  Seifert,  210  111.  157,  71  N.  B.  349, 
88  Mo^  App.  85.  Mont. — Lynch  v.  Her-  affirming  112  111.  App.  277.  la. — ^Bier- 
rig,  32  Mont.  267,  80  Pac.  240.  Net.  mann  v.  Guaranty  Mutual  Life  Ins. 
Miller  v.  Bradford,  80  Neb.  167,  113  Co.,  142  Iowa  341,  120  N.  W.  963. 
N.  W.  994;  Wagner  v.  Lewis,  33  Neb.  |  [d]  A  mortgage  given  for  services 
320,  56  N.  W.  991.  N.  H. — Sipola  v.  I  cannot  be  cancelled  on  the  ground  that 
Winship,  74  N.  H.  240,  66  Atl.  962;  !  the  naortgagee  who  filled  in  the  amount 
Bellows  V.  Stone,  14  N.  H.  175;  Down-  of  the  mortgage  made  it  for  more  than 
ing  V.  Wherrin,  19  N.  H.  9,  49  Am.  he  should,  as  that  could  be  adjusted  on 
Dee.  139.  N.  J. — Smith,  etc.  Co.  v.  Jer-  foreclosure  proceedings.  Blair  v.  Jones 
sey,    etc.    Co.    (N.    J.    Eq.),    103    Atl.  (Ala.),  78  So.  69. 

388;  Eing  v.  New  Auditorium  Pier  Co.,  [e]     To  prevent  multiplicity  of  suits 

77   N.   J.    Eq.   422,   77   Atl.    1054;    Van  equity  will  assume  jurisdiction.  Eodgers 

Houten  v.   Van  Houten,   68   N.   J.   Eq.  v.  Stern,  112  Ga.  624,  37  S.  E.  877. 

358,  59  Atl.  555.     N.  Y.— Heckscher  v.  13.     U.  S.— Pere  Marquette  E.  Co.  v. 

Edenborn,  203  N.  Y.  210,  96  N.  E.  441;  Bradford,  149  Fed.  492;  Sharon  v.  Hill, 

Walter  v.  Garland  Automobile  Co.,  164  20    Fed.    1,     3     (marriage     contract), 

App.   Div.   183,   149   N.   Y.   Supp.    653;  Bunce  v.   Gallagher,   5   Blatchf.   481,  4 

Slayback  v.  Eaymond,  93  App.  Div.  326,  Fed.  Gas.  No.  2,133.    Ala. — Andrews  v. 

87  N.  Y.  Supp.  931.     N.  C— Sumner  v.  Frierson,  134  Ala.  626,  33  So.  6;  Smith 

Staton,  151  N.  C.  198,  65  S.  E.  902,  18  v.  Pearson,  24  Ala.  355.    Ark.— Myrick 

Ann.   Cas.   802;    Thigpen  v.   Balfour,   6  v.    Jacks,    33    Ark.    425;    Breathwit   v. 

N.   C.   242.     Ohio. — Coffinberry  v.   Sun  Eogers,   32   Ark.    758.      111.— Moore   v. 

Oil    Co.,    68    Ohio    St.    488,    67    N.    E.  Munn,   69   111.   591.     Ind.— Fitzmaurice 

1069.    Okla. — Myler  v.  Fidelity  Co.,  167  v.  Mosier,  116  Ind.  363,  16  N.  E.  175, 

Pac.  601.  Ore. — Olston  v.  Oregon  W.  P.  19   N.    E.   180,   9   Am.   St.    Eep.    854; 

&  E.  Co.,  52  Ore.  343,  96  Pac.  1095,  97  Hardy  v.  Brier,  91  Ind.  91,  93;  Huston 

Pac.  538,  20  L.  E.  A.  (N.  S.)  915.    Pa.  '  v.    Schindler,   46   Ind.   38;     Huston    v. 

Wagner  v.  Fehr,  211  Pa.  435,  60  Atl.  ,  Eoosa,  43  Ind.  517.    la. — Gray  v.  Poau, 

1043;  Tibbens  v.  Burrell,  46  Pa.  Super.  23  Iowa  344.    Kan.— McLellan  v.  Seim, 

466.     Tex. — International  &  G.  N.  Ey.  57  Kan.  471,  46  Pac.  959,  forged  deed. 

Co.  V.  Graves,  59  Tex.  330.     Vt. — Slaf-  Me.— Merrill   v.   McLaughlin,    75    Me. 

ter  V.  Savage,  89  Vt.  352,  95  Atl.  790.  64;  Taylor  v.  Taylor,  74  Me.  582.    Md. 

Va. — ^Furlong  v.   Sanford,   87   Va.   506,  Baltimore  S.  Eef.  Co.  v.  Campbell,  83 

12    S.    E.    1048.      W.   Va.^Bennett   v.  Md.  36,  34  Atl.  369;  Taymon  v.  Mitch- 


Harper,  36  W,  Va.  546,  15  S.  E.  143. 
Wash.— Gillis  v.  Arringdale,  135  N.  C. 
295,  47  S.  E.  429.  Wis.— Johnson  v. 
Swanke,  128  Wis.  68,  107  N.  W.  481, 
5  L.  E.  A.    (N.  S.)   1048. 

[a]     Insolvency    as  preventing   ade- 


ell,  1  Md.  Ch.  496;  Eiohardson  v. 
Stillinger,  12  Gill  &  J.  477.  Mass. 
Fuller  V.  Percival,  126  Mass.  381;  Com- 
mercial Mut.  Ins.  Co.  V.  McLoon,  14 
Allen  351.  Mich. — Cogswell  v.  Mitts, 
90  Mich.  353,  51  N.  W.  514;  McKinney 


quate  relief  at  law,  see  Stone  v.  Walker  '  v.    Curtiss,    60    Mich.    611,    27    N.    W: 
(Ala.),  77  So.  554.  1691;    Tompkins  v.   Hollister,   60   Mich. 

[b]  If  equity  only  affords  a  com-  470,  27  N.  W.  651;  Wyckofe  v.  Victor 
plate  remedy,  it  is  immaterial  that  the  S.  M.  Co.,  43  Mich.  309,  5  N.  W.  405; 
common  law  furnishes  a  partial  rem-  '  Wright  v.  Hake,  38  Mich.  525.  Miss, 
edy.  Ala. — Shelby  v.  Tardy,  84  Ala.  Sessions  v.  Jones,  6  How.  123.  Mo. 
327,  4  So.  276.  Mass. — Franklin  v.  Anable  v.  McDonald  L.  &  M.  Co.,  144 
Greene,  2  Allen  519,  Tex.— Johnson  i  Mo.  App.  303,  128  S.  W.  38;  Nelson  v. 
County  Sav.  Bank  v.  Eenfro,  57  Tex.  i  Betts,  21  Mo.  App.  219.  N".  J.— Mon- 
Civ.  App.  160,  122  S.  W.  37,  i  mouth  Co.  Mut.  Fire  Ins.  Co.  v.  Hutch- 

[c]  Equity  mil  not  cancel  a  life  in-  |  inson,    21    N.    J.    Eq.    107;    Cornish   v. 


surance  policy  after  the  death  of  the 
insured;  the  defease  of  fraud,  etc.,  be- 
ing available  in  an  action  on  the 
policy.     TJ.   S. — Griesa  v.  Mutual  Life 


Bryan,  10  N.  J.  ±q.  146.  N.  Y.- Becker 
V.  Church,  115  N.  Y.  562,  22  N.  E. 
748;  Eemington  Paper  Co,  v.  O 'Dough- 
erty,  81   N.  Y.  474;   Bushnell  v.  Har- 


Ins.    Co.,    169   Fed.    509,    94    C.    C.    A.    ford,   4   j;ohns.   Ch.    301.     Ore.— Smith 
635.     111. — Des  Moines  Life  Ins.  Co.  v.    v.  Griswold,  6  Ore.  440.     Tenn. — Crai^ 
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instrument,  in  which  ease  the  grounds  on  which  relief  is  sought  may 
be  successfully  pleaded  as  a  defense  to  the  instrument  in  an  action 
at  law.^*  Relief  in  chancery  is  sometimes  decreed  as  to  void  instru- 
ments for  the  purpose  of  clearing  a  cloud  on  title  or  to  avoid  a 
multiplicity  of  suits." 

III.    VENUE."  —  A  suit  to  rescind  or  cancel  a  contract  is  some- 
times regarded  as  transitory,^^  and  properly  instituted  in  the  county 


V.  McKnight,  108  Tenn.  690,  69  S.  W. 
322.  Tex. — Morton  v.  Morris,  27  Tei. 
Civ.  App.  262,  66  S.  W.  94.  Vt. 
Glastenbury  v.  McDonald's  Admr.,  44 
Vt.  450.  W.  Va. — Carney  v.  Barnes, 
56  W.  Va.  581,  49  S.  B.  423;  Hoopes 
V.  Devaughn,  43  W.  Va.  447,  27  S.  E. 
251;  Alexander  v.  Davis,  42  W.  Va. 
465,  26  S.  E.  291.  Wis.— Swihart  v. 
Harless,  93  Wis.  211,  67  N.  W.  413. 

[a]  If  the  Instriuuent  Is  Not  Void 
on  Its  Face. — TJ.  S.— Southern  E.  Co. 
'V.  North  Carolina  R.  Co.,  81  Fed.  595. 
Ala. — Smith  v.  Roney,  182  Ala.  540,  62 
So.  753.  Ark. — McCracken  v.  McBee, 
96  Ark.  251,  131  S.  W.  450.  la.— Gray 
V.  Coan,  23  Iowa  344.  Mich. — Macey 
Co.  V.  Macey,  143  Mich.  138,  106  N.  W. 
722,  5  L.  E.  A.  (N.  S.)  1036.  Ore. 
State  V.  Warner  Val.  S.  Co.,  56  Ore. 
283,  106  Pac.  780,  108  Pac.  861.  Pa. 
Keemle  v.  Conrad,  12  Phila.  524.  W.  Va. 
Carney  v.  Barnes,  56  W.  Va.  581,  49 
S.  E.  423. 

14.  U.  S.— Buzard  v.  Houston,  119 
TJ.  S.  347,  7  Sup.  Ct.  249,  30  L.  ed. 
451;  Peirsoll  v.  Elliott,  6  Pet.  95,  8 
L.  ed.  332;  Blake  v.  Pine  Mountain 
Iron  &  C.  Co.,  76  Fed.  624,  22  C.  C. 
A.  430.  Ala.— Boddie  v.  Bush,  136  Ala. 
560,  33  So.  826;  Toungblood  v.  Young- 
blood,  54  Ala.  486.  Ark. — Shattuck  v. 
Watson,  53  Ark.  r47,  13  S.  W.  516,  7 
L.  E,  A.  551.  Cal. — Oakland  v.  Carpen- 
tier,  21  Cal.  642.  Ooun. — ^Lawlor  v. 
Merritt,  81  Conn.  715,  72  Atl.  143; 
Story  V.  Norwich  &  W.  E.  Co.,  24  Conn. 
94;  Miller  v.  Welles,  23  Conn.  21 ;  Sher- 
wood V.  Salmon,  5  Day  439,  5  Am.  Dec. 
167;  Grant  v.  Halkins,  2  Eoot  479. 
I>.  C. — O'Connell  v.  Noonan,  1  App. 
Cas.  332.  Ga.— Witt  v.  Sims,  140  Ga. 
48,  78  S.  E.  467;  Hufe  v.  Eipley,  58 
Ga.  11.  111.— Black  v.  Miller,  173  111. 
489,  50  N.  E.  1009;  Ehrler  v.  Braun, 
120  111.  503,  12  N.  E.  996;  Sims  v. 
Bice,  67  111.  88;  Eichardson  v.  Schirtz, 
59  111.  313;  Easter  v.  Minard,  26  111. 
494.  Mass.— Boardman  v.  Jackson,  119 
Mass.  161,  a  peculiar  case.  Me. — ^Briggs 
V.  Johnson,  71  Me.  235.  Miss. 
Learned  v.  Holmes,  49  Miss.  290.    Mo. 
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Barrington  v.  Eyan,  88  Mo.  App.  85. 
N.  H. — Miller  v.  Seammon,  52  N.  H. 
609.  N.  J. — Eeeves  v.  McCracken,  69 
N.  J.  Eq.  203,  60  Atl.  332.  N.  Y. 
Converse  v.  Sickles,  161  N.  Y.  666,  57 
N.  E.  1107,  afflrming  16  App.  Div.  49, 
44  N.  Y.  Supp.  1080;  American  Sugar 
Refining  Co.  v.  Faneher,  145  N.  Y. 
552,  40  N.  E.  206,  27  L.  E.  A.  757; 
Globe  Mut.  L.  Ins.  Co.  v.  Eeals,  79 
N.  Y.  202;  Venice  v.  Woodruff,  62 
N.  Y.  462,  20  Am.  Rep.  495.  N.  O. 
Sanderlin  v.  Thompson,  17  N.  C.  539. 
Okla. — Trimble  v.  Minnesota  T.  Mfg. 
Co.,  10  Okla.  578,  64  Pac.  8.  Ore. 
Benson  v.  Keller,  37- Ore.  120,  60  Pae. 
918.  S.  C— Page  v.  Street,  1  Speer  Eq. 
159.  Vt.— Sprague  v.  Waldo,  38  Vt. 
139.  Va.— Buck  V.  Ward,  97  Va.  209, 
33  S.  E.  513.  W.  Va.— Wilson  v.  Max- 
on,  56  W.  Va.  194,  49  S.  E.  123.  Wis. 
S.  L.  Sheldon  Co.  v.  Mayers,  81  Wis. 
627,  51  N.  W.  1082. 

But  see  Ind. — Hays  v.  Hays,  2  Ind. 
28.  Miss. — Sessions  v.  Jones,  6  How. 
123;  Garrett  v.  Mississippi  &  A.  E.  E., 
Freem.  Ch.  70.  N.  C. — ^Benzoin  v.  Le- 
noir, 16  N.  C,  225. 

[a]  Forged  Instrument.  —  Vannatta 
V.  Lindley,  198  111.  40,  64  N.  E.  735, 
92  Am.  St.  Eep.  270. 

15.  Ala.— Gewin  v.  Shields,  167  Ala. 
593,  52  So.  887.  Ga.— Dart  v.  Orme, 
41  Ga.  376.  lU.— Moore  v.  Munn,  69 
111.  591.  Ky. — Cawood  v.  Howard,  113 
S.  W.  109.  N".  J. — Stevens  v.  Eyerson, 
6  N.  J.  Eq.  477.  N.  Y.— Hamilton  v. 
Cummings,  1  Johns.  Ch.  517,  holding  it 
is  discretionary  with  the  court.  Tenn. 
Porter  v.  Jones,  6  Coldw.  313  (to  the 
same  effect) ;  Almony  v.  Hicks,  3  Head 
39;  Jones'  Heirs  v.  Perry,  10  Yerg.  59, 
30  Am.  Dec.  430;  Johnson  v.  Cooper, 
2  Yerg.  524,  24  Am.  Dec.  502.  Tex. 
Morton  v.  Morris,  27  Tex.  Civ.  App. 
262,  66  S.  W.  94. 

16.  See  generally  the  titles 
"Change  of  Venue;"  "Venue,". 

17.  McArthur  v.  Matthewson,  67  Ga. 
134;  Bullitt  V.  Eastern  Kentucky  Land 
Co.,  99  Ky.  324,  36  S.  W.  16;  Burt  & 
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of  defendant's  residence.^*     In   some  jurisdictions,  however,  if  the 
instrument  involved  relates  to  realty  the  action  is  local.^° 

IV.  PARTIES.^"  —  A,  Plaintiffs.  —  Suits  to  rescind  or  cancel 
contracts  are  properly  prosecuted  by  persons  having  an  interest  in 
the  subject-matter  of  the  agreement,^^  either  as  parties  thereto  or  as 


Brabb  Lumb.  Co.  v.  Bailey,  22  Ky.  L. 
Eep,  1264,  60  S.  W.  485. 

[a]  Suit  To  Cancel  Deed. — ^Burt  & 
Brabb  Lumb.  Co.  v.  Bailey,  22  Ky.  L. 
Eep.  1264,  60  S.  W.  485, 

[b]  A  bill  to  cancel  a  deed  is  not 
within  the  statute  regarding  suits  af- 
fecting title  to  land.  McArthur  v. 
Matthewson,  67  6a.  134;  Castleman  v. 
Castleman,  184  Mo.  432,  83  S.  W.  757. 
But  see  Watts  v.  White,  13  Cal.  321, 
cancelling  a  contract  to  sell  mining 
claim  affects  title. 

[c]  A  suit  to  set  aside  conveyance 
for  fraud  may  be  brought  in  whatever 
jurisdiction  the  defendant  may  be 
found  and  the  court  has  authority  not 
only  to  declare  the  conveyance  void, 
but  to  compel  the  defendant  to  do 
whatever  is  necessary  according  to  the 
law  of  the  place  where  the  property 
is  situate  to  affectuate  the  decree. 
Fuller  V.  Horner,  69  Kan.  467,  77  Pac. 
88. 

18.  Brown  v.  Wilcox,  147  Ga.  546, 
94  8.  E.  993;  Cain  v.  Eagsdale,  146  Ga. 
372,  91  S.  E.  119. 

[a]  Where  there  are  several  defend- 
ants in  a  suit  for  cancellation,  residing 
in  different  counties,  the  suit  may  be 
brought  where  any  one  of  them  re- 
sides, notwithstanding  substantial  re- 
lief is  prayed  against  all  of  them. 
Wynne  v.  Lumpkin,  35  Ga.  208. 

[b]  Where  the  action  is  both  for 
rescission  and  damages,  it  must  ap- 
parently be  brought  in  the  county  of 
defendant's  residence.  Neal  v.  Rey- 
nolds, 38  Kan.  432,  16  Pac.  785. 

19.  Neal  v.  Eeynolds,  38  Kan.  432, 
16  Pac.  785;  Moore  v.  Byars  (Tex. 
Civ.  App.),  47  S.  W.  752. 

[a]  Where  the  court's  territorial 
jurisdiction  is  limited  it  may  not  re- 
scind .a  contract  affecting  lands  beyond 
those  limits,  even  though  it  may  have 
jurisdiction  over  the  parties.  Watts  v. 
White,  13  Cal.  321. 

As  to  extraterritorial  jurisdiction 
over  land,  see  17  Standaed  Peoc.  776, 
780,  et  seq. 

■    20.     See    generally   the    title    "Par- 
tiesv"  and  see  8  Standard  Peoc.  451. 

21.    Oal.— Camden   v.   Vail,   24   Cal. 


392.  Kan. — Eoberts  v.  Chamberlain, 
30  Kan.  677,  2  Pac.  838.  La.— Ashby 
V.  Ashby,  39  La.  Ann.  105,  1  So.  282. 
Me. — Moultou  V.  Lowe,  32  Me.  466. 
Md.— Sellman  v.  Sellman,  63  Md.  520. 
N.  Y. — Guilfoyle  v.  Pierce,  125  App. 
Div.  504,  109  N.  Y.  Supp.  924.  Ore. 
Sappingfield  v.  Sappingfield,  67  Ore. 
156,  135  Pac.  333.  Phil.  I^.— Ibanez 
V.  Hongkong  &  S.  Bkg.  Corp.,  22  Phil. 
Isl.  572.  W.  Va.— Morgan  v.  Poole,  76 
W.  Va.  534,  85  S.  B.  724. 

[a]  An  annulment  of  a  contract  is 
obtainable  only  by  one  who  would  be 
bound  by  it  if  enforced.  Citizens' 
Bank  v.  Douglass,  178  Mo.  App.  664, 
161  S.  W.  601;  Ibanez  v.  Hongkong 
&  S.  Bkg.  Corp., '22  Phil.  Isl.  572;  Gen- 
eral de  Tobacos  v.  Topino,  4  Phil.  Isl. 
33. 

[b]  A  non  resident  may  prosecute 
the  suit.  Loaizia  v.  Superior  Ct.,  85 
Cal.  11,  24  Pac.  707,  20  Am.  St.  Eep. 
197,  9  L.  E.  A.  376. 

[c]  An  assignment  of  a  mere  right 
to  rescind  a  contract  to  purchase  lands 
is  invalid,  and  the  assignee  cannot 
maintain  a  suit  to  rescind  the  contract. 
IlL — Illinois  Land  &  L.  Co.  v.  Speyer, 
138  111.  137,  27  N.  E.  931.  Mo.— Eyan 
V.  Miller,  236  Mo.  496,  139  S.  W.  128, 
Ann.  Cas.  1912D,  540.  Nev. — Gruber 
V.  Baker,  20  Nev.  453,  23  Pac.  858,  9 
L.  E.  A.  302.  Ore. — Cooper  v.  Hills- 
boro  Garden  Tracts,  78  Ore.  74,  152 
Pac.  488,  Ann.  Cas.  1917E,  840.  Tex. 
Hurst  V.  Knight  (Tex.  Civ,  App.),  164 
S.  W.  1072. 

[d]  The  rule  of  "real  party  In  In- 
terest" is  applicable  to  situation's  of 
this  nature.  Oal. — Freeman  v.  Kieffer, 
101  Cal.  254,  35  Pac.  767.  lU.— Atkins 
V.  Billings,  72  '111.  597.  Mo.— Potter  v. 
Bassett,  35  Mo.  App.  417;  Voorhis  v. 
Gamble,  6  Mo.  App.  1. 

[e]  Grantor  in  a  deed  is  ordinarily 
a  proper  plaintiff.  Dulo  v.  Miller,  112 
Ala.  687,  20  So.  981;  Burnell  V.  Mor- 
ris, 106  Ala.  349,  18  So.  82;  Turner 
V.  Kelly,  70  Ala.  85;  Savage  v.  Mo- 
Corkle,  17  Ore.  42,  21  Pac.  444. 

[f]  A  person  who  holds  the  whole 
legal  title  may  be  sole  plaintiff.  Triggs 
V.  Jones,  46  Minn.  277,  48  N.  W.  1113. 
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privies  with  such  parties.^^    All  those  who  are  interested  in  the  con- 
tract and  entitled  to  the  same  relief  as  plaintiff,  should  be  joined 


Compare  Mason  v.  Crosby,  1  Woodb. 
&  M.  342,  16  Fed.  Cas.  No.  9,234. 

[g]  Owners  joining  in  a  deed  are 
necessary  parties  as  a  rule.  111. — Chand- 
ler V.  Ward,  83  111.  App.  315.  Ky. 
Eoyal  V.  Miller,  3  Dana  55.  Nev. 
Eobinson  v.  Kind,  23  Nev.  330,  47  Pae. 
1,  997. 

[h]  A  grantee  taking  subsequent 
to  the  making  of  a  contract  between 
his  grantor  and  another,  granting  an 
interest  in  such  land,  which  contract 
is  void  for  breach  of  a  condition 
precedent,  may  sue  the  party  with 
whom  his  grantor  ma,de  such  contra(fJ 
for  a  cancellation  thereof  in  order  to 
terminate  the  apparent  title  of  such 
party  in  the  land.  That  plaintiff  pur- 
chased after  breach  is  immaterial. 
Adams  v.  Guyandotte  "Val.  E.  Co.,  64 
W.  Va.  181,  61  S.  E.  341. 

[i]  An  equitable  beneficial  owner 
may  bring  and  maintain,  in  his  own 
name,  a  bill  to  cancel  a  mortgage  given 
by  the  holder  of  the  legal  title  of 
another,  upon  the  repayment  of  the 
loan  for  which  such  mortgage  was 
given.  Whelpley  v.  Eoss,  25  App.  Cas. 
(D.  C.)  207. 

[j]  Trustee  or  Cestui. — Where  but 
for  the  deed  sought  to  be  cancelled  the 
title  would  be  in  the  grantor's  executor 
as  trustee,  but  who  by  reason  of  hav- 
ing been  the  testator's  legal  adviser 
and  having  drawn  the  deed,  could  not 
attack  the  deed  without  accusing  him- 
self of  fraud  and  wanton  neglect  of 
professional  duty,  the  cestui  que  trust 
may  bring  the  action.  Le  Gendre  «. 
Goodbridge,  46  N.  J.  Eq.  419,  19  Atl. 
543. 

[k]  One  fraudulently  induced  to 
convey  under  an  figreement  of  the 
grantee  to  convey  to  another,  is  a 
proper  plaintiff.  Douthitt  v.  Apple- 
rgate,  33  Kan.  395,  6  Pac.  575,  52  Am. 
Eep.  533. 

[1]  That  the  surviving  widow  in  a 
.ioint  deed  is  the  only  proper  plain- 
tiff, see  Whittaker  v.  Trammell,  86  Ark. 
251,  110  S.  W.  1041. 

fm]  Partner  may  sue  alone  to  set 
aside  a  note  which  he  was  fraudulent- 
ly induced  to  sign  in  the  firm  name 
after  his  eopartrier  absconded.  Salter 
V.  Krueger,  65  Wis.  217,  26  N.  W.  544. 
See  the  title  "Partnership." 

[n]    Next  friend  of  a  lunatic  not 
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authorized  to  sue  to  vacate  deed;  suit 
should  be  by  his  committee  or  guard- 
ian. Covington  v.  Neftzger,  140  111. 
608,  30  N.  B.  764,  33  Am.  St,  Eep. 
261.  See  also  13  Standard  Pkoc.  582, 
et  seq.;  10  Standard  Proc.  857,  et  seq. 
Compare  13  Standard  Proc.  586,  note 
95  [f],  588,  note  3. 

22.  Del.— McKnatt  v.  McKnatt,  10 
Del.  Ch.  392,  93  Atl.  367.  D.  C. 
Webb  V.  Janney,  9  App.  Cas.  41.  Ga. 
Kent  V.  Davis,  89  Ga.  151,  15  S.  E. 
457.  111. — Barrett  v.  Geisinser,  148 
111.  98,  35  N.  E.  354.  Ind.— Harbison 
V.  Lemon,  3  Blaekf.  51,  23  Am.  Dee. 
376.  Ky. — Hensley  v.  Hensley,  17  Ky. 
L.  Eep.  122,  30  S.  W.  613.  Mich. 
Churchill  v.  Scott,  65  Mich.  485.  32 
N.  W.  737.  Miss.— Foxworth  v.  Bullock, 
44  Miss.  457.  N.  Y. — Stiner  v.  Stiner, 
58  Barb.  643  (affirmed  in  49  N.  Y. 
679);  Booth  v.  Fuller,  35  App.  Div. 
117,  54  N.  Y.  Supp.  670;  Keenan  v. 
Keenan,  12  N.  Y.  Supp.  747. 

[a]  Successors  to  grantor's  rights 
may  sue  to  cancel  deed.  Del. — Mc- 
Knatt V.  McKnatt,  10  Del.  Ch.  392,  93 
Atl.  367.  HI. — Eickman  v.  Meier,  213 
111.  507,  72  N.  E.  1121.  Mo.— Lins  v. 
Lindhardt,  127  Mo.  271,  29  S.  W.  1025. 
N.  J. — Legendre  v.  Goodridge,  46  N.  J. 
Eq.  419,  19  Atl.  543,  affirmed,  48  N.  J. 
Eq.  308,  23  Atl.  581.  N.  Y.— Keenan 
V.  Keenan,  58  Hun  605,  12  N.  Y.  Supp. 
747;  Prentice  v.  Achorn,  2  Paige  30. 
Pa. — Green  «.  Sumby,  230  Pa.  500,  79 
Atl.  712.  W.  Va.— Fluharty  v.  Flu- 
harty,  54  W.  Va.  407,  46  S.  E.  199. 

[b]  A  second  grantee  may  rescind 
as  against  the  first  grantee.  HI. — Whit- 
ney V.  Eoberts,  22  HI.  381.  Ky. 
Breckenridge 's  Heirs  v.  Ormsby,  1  J. 
J.  Marsh.  236,  19  Am.  Pec.  71.  Mich. 
Bellair  «.  Wool,  35  Mich.  440.  R.  I. 
Paine  v.  Baker,  15  R.  I.  100,  23  Atl. 
141. 

[c]  Judgment  creditors  of  heir  of 
sgrantor  may  sue  to  cancel  grantor's 
deed.  Booth  v.  Fuller,  35  App.  Div. 
117,  54  N.  Y.  Supp.  670. 

[d]  An  administrator  or  executor 
may  maintain  the  proceedings.  Col- 
lins V.  O'Laverty,  136  Cal.  31,  68  Pae. 
327.  But  see  Phillips  v.  Kimmons,  94 
Tenn.  562,  29  S.  W.  965. 

[e]  The  vendee's  surety  who  gives 
his  note  and  mortgage  to  secure  the 
purchase  price  may  sue  to  cancel  same. 
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with  him,^*  or  he  should  allege  facts  excusing  his  failure  to  make 


Waterbnry  v.  Andrews,   67  Mieh.  281, 
34  N.  W.  575. 

23.  U.  S. — Coy  V.  Mason,  17  How. 
580,  15  L.  ed.  125;  Bowen  v.  Christian, 
16  Fed.  729.  Ala.— Hudspeth  v.  Thom- 
ason,  46  Ala.  470.  Colo. — Horner  v. 
Bramwell,  23  Colo.  238,  47  Pac.  462; 
Snyder  v.  Voorhies,  7  Colo.  296,  3  Pae. 
483;  Jaeger  v.  Whitsett,  3  Colo.  105. 
Conn. — Ashmead  v.  Colby,  26  Conn. 
287.  Ga.— Kehr  v.  Floyd  &  Co.,  132 
6a.  626,  64  S.  E.  673;  Pierce  v.  Middle 
Ga.  L.  &  L.  Co.,  131  Ga.  99,  61  S.  E. 
1114;  Malone  v.  Kelly,  101  Ga.  194,  28 
S.  E.  689;  Gefken  v.  Graef,  77  Ga. 
340;  Burke  v.  Wilkins,  49  Ga.  257; 
Smith  V.  Mitchell,  6  Ga.  458.  111. 
Abernathie  v.  Rich,  229  111.  412,  82 
N.  E.  308;  Barrett  v.  Gfeisinger,  148 
in.  98,  35  N.  E.  354;  Illinois  L.  &  L. 
Co.  V.  Speyer,  138  111.  137,  27  N.  E. 
931;  Vial  v.  Norwich  Union  Fire  Ins. 
Society,  172  111.  App..l34.  Ind.— Troxel 
17.  Thomas,  155  Ind.  519,  58  N.  E.  725; 
Fletcher  v.  Mansur,  5  Ind.  267.  la. 
Potter  V.  Phillips,  44  Iowa  353.  Kan. 
Brown  v.  Brown,  62  Kan.  666,  64  Pae. 
599;  Constant  v.  Lehman,  52  Kan.  227, 
34  Pac.  745;  Hardy  v.  Newton  First 
Nat.  Bk.,  46  Kan.  88^  26  Pac.  423; 
Hill  V.  Lewis,  45  Kan.  162,  25  Pac.  589. 
Ky. — Lane  v.  Lane,  106  Ky.  530,  50' 
S.  W.  857;  Kinnard  v.  Daniel,  13  B. 
Mon.  496;  Cummins  v.  Boyle,  1  J.  J. 
Marsh.  480.  La. — Lacroix  v.  Hibernia 
Bank  &  Trust  Co.,  135  La.  263,  65  So. 
237;  State  ex  rel.  Pasley  v.  Eecorder 
of  Mortgages,  32  La.  Ann.  1306.  Mass. 
Parker  v.  Simpson,  180  Mass.  334,  62 
N.  B.  401.  Me. — ^Dockray  v.  Thurston, 
43  Me.  216.  Mich. — Sherman  v.  Amer- 
ican Stove  Co.,  85  Mich.  169,  48  N.  W. 
537.  Minn. — Crump  v.  Ingersoll,  44 
Minn.  84,  46  N.  "W.  141.  Miss.— Bur- 
roughs V.  Jones,  78  Miss.  23^,  28  So. 
944;  Ladner  v.  Ogden,  31  Miss.  332. 
Mo. — Growney  v.  O'Donnell,  272  Mo. 
167,  198  S.  W.  863;  Davidson  v.  Gould 
(Mo.  App.),  187  S.  W.  591.  Neb. 
Dailey  v.  Kinsler,  31  Neb.  340,  47  N.  "W. 
1045.  Ner. — Eobinson  v.  Kind,  23  Nev. 
330  47  Pac.  1,  997.  N.  J.— First  Nat. 
Bank  v.  Fessler,  84  N.  J.  Eq.  166,  92 
Atl.  914.  N.  Y. — Gugel  v.  Hiscox,  216 
N.  Y.  145,  110  N.  B.  499;  Sanders  v. 
Yonkers,  63  N.  Y.  489,  493;  Johnson 
V.  Johnson,  157  App.  Div.  289,  142 
N.  Y.  Supp.  416;  Smith  v.  Irvin,  108 
App.   Div.   218,   95   N.  Y.   Supp.   731; 


Dale  V.  Eoosevelt,  6  Johns.  Ch.  255. 
See  also  Hammond  v.  Pennock,  61  N. 
Y.  145.  Okla. — El  Beno  v,  El  Eeno 
Water  Co.,  14  Olda.  53,  76  Pac.  126; 
Lynch  v.  United  States,  13  Okla.  142, 
73  Pac.  1095.  Ore.— Bernheim  v.  Tal- 
bot, 54  Ore.  30,  100  Pac.  1107.  Pa. 
Hartley  v.  Langkamp,  243  Pa.  550,  90 
Atl.  402;  Gilkeaon  v.  Thompson,  220 
Pa.  355,  59  Atl.  1114.  Tenn.— Merri- 
man  v.  Norman,  9  Heisk.  269.  Tex. 
McNeill  V.  Cage,  38  Tex.  Civ.  App.  45, 
85  S.  W.  57;  American  Cotton  Co.  v. 
Collier,  30  Tex.  Civ.  App.  105,  69  S.  W. 
1021.  W.  Va.— Pyle  v.  Henderson,  55 
W.  Va.  122,  46  S.  E.  791.  Wis.— Van 
Brunt  V.  Ferguson,  163  Wis.  540,  158 
N.   W.  295. 

[a]  Those  are  necessary  parties  who 
will  be  affected  by  the  decree  to  be 
rendered.  Ala. — Cudd  v.  Eeynolds,  186 
Ala.  207,  65  So.  41.  Ark. — Oliver  v. 
Clifton,  59  Ark.  187,  26  S.  W.  817. 
Cal.— Walters  v.  Mitchell,  6  Cal.  App. 
410,  92  Pac.  315.  Fla.— Florida  L.  E. 
P.  Co.  V.  Anderson,  50  Fla.  501,  39  So. 
392;  Indian  Eiver  Mfg.  Co.  v.  Wooten, 
48  Fla.  271,  278,  37  So.  731,  includes 
heirs  of  deceased  grantor.  111. — Sellers 
V.  Eike,  272  111.  303,  111  N.  B.  1006. 
Ky. — Gregory  v.  Copeland,  32  Ky.  L. 
Rep.  1153,  107  S.  W.  768.  Me.— Davis 
V.  Rogers,  33  Me.  222.  Mich. — ^Farmers' 
&  Mechanics'  Bk.  v.  Detroit,  12  Mich. 
445.  Miss. — Gates  v.  Union  Naval  S. 
Co.,  92  Miss.  227,  45  So.  979.  N.  H. 
Busby  V.  Littlefield,  31  N.  H.  193. 
N.  Y. — Ducas  v.  Ducas,  150  App.  Div. 
397,  135  N.  Y.  Supp,  35. 

[a]  The  equitable  owner  is  properly 
joined  with  the  holder  of  the  legal  title 
as  plaintiff.  Thompson  v.  Barry,  184 
Mass.  429,  68  N.  E.  674. 

[b]  Guarantors  of  a  note  as  joint 
plaintiffs  in  suit  to  cancel  it,  see  Webb 
V.  Cope  (Mo.),  192  S.  W.  934. 

^  [o]  As  to  heirs  and  devisees^  see 
U.  S. — Harding  v.  Handy,  11  Wheat. 
103,  6  L.  ed.  429;  McCalla  v.  Bane, 
45  Fed.  828.  Ala.— McAllister  v.  Mc- 
Allister, 189  Ala.  220,  66  So. 
462.  Cal.  —  Page  v.  Garver,  146 
Cal.  577,  80  Pac.  860.  D.  C— Webb  v. 
Janney,  9  App.  Cas.  41.  111. — Mitchell 
V.  Mitchell,  267  111.  244,  108  N.  B. 
298;  Weigand  v.  Eutschke,  253  111. 
260,  97  N.  E.  641;  Abernathie  v.  Rich, 
229  111.  412,  82  N.  E.  308;  Lawrence 
V.   Lawrence,   181   111.    248,   54   N.   B. 
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them  plaintiffs  and  bring  them  in  as  defendants. 

B.    Defendants.  —  The  suit  should  proceed  against  the  original 
parties  with  whom  the  plaintiff  made  the  contract,^'  provided,  per- 


918.     Ky.— Lane  v.  Lane,  106  Ky.  530, 

50  S.  W.  857.  La. — Martin  v.  Martin, 
15  La.  Ann.  585.  Md. — Canton  v.  Mc- 
Graw,  67  Md.  583,  11  Atl.  287.  Miss. 
Foxworth  V.  Bullock,  44  Miss.  457. 
Tex.— Gibson  v.  Fifer,  21  Tex.  260; 
McNeill  V.  Cage,  38  Tex.  Civ.  App. 
45,  85  S.  W.  57.  Vt.— Chase  v.  Torrey, 
20  Vt.  395.  Wash. — IngersoU  v.  Gourly, 
72  Wash.  462,  130  Pac.  743;  White  v. 
Bailey,  65  W.  Va.  573,  64  S.  B.  1019, 
23  L.  E.  A.  (N.  S.)   232. 

[d]  Grantor's  legal  representatives 
are  necessary  parties  in  suits  to  can- 
eel  his  conveyances  where  they  have 
an  interest  in  the  land  involved.  Eice  's 
Heirs  v.  Spotswood's  Heirs,  6  Mon. 
(Ky.)  40,  17  Am.  Dec.  115;  Barnetts 
V.  Hayden,  5  J.  J.  Marsh.  (Ky.)  108; 
Cravens  v.  Dyer,  D.  &  Co.,  1  Litt. 
(Kv.)  153;  Ball  v.  Ward,  73  N.  J.  Eq. 
440,  68  Atl.  343.  See  also  Bryant's 
Exr.  V.  Boothe,  30  Ala.  311,  68  Am. 
Deo.  117.  But  not  otherwise.  U.  S. 
Unioh  Life  Ins.  Co.  v.  Eiggs,  123  Fed. 
312,  reversed,  Eiggs  v.  Union  Life  Ins. 
Co.,  129  Fed.  207,  63  C.  C.  A.  365. 
D.  C. — Webb  v.  Janney,  9  App.  Cas. 
41.  Ga. — Ellesworth  v.  McCoy,  95  Ga. 
44,  22  8.  E.  39.  Mass. — Old  Dominion 
C.  M.  &  S.  Co.  V.  Bigelow,  188  Mass. 
315,  74  N.  B.  653,  108  Am.  St.  Eep. 
479.  N.  T. — Keenan  v.  Keenan,  12 
N.  Y.  Supp.  747,  34  N.  Y.  St.  996. 

[e]  The -wife  as  party,  see:  Ala. 
Tatum  Bros.  v.  Walker,  77  Ala.  563. 
Idaho. — Beane  v.  Givens,  5  Idaho  774, 

51  Pac.  987.  111. — Eyster  v.  Hatheway, 
5i0  111.  521,  99  Am.  Dec.  537.  Kan. 
Bowman  v.  Germy,  23  Kan.  306.  Miss. 
Pounds  V.  Clarke,  70  Miss.  263,  M  So. 
22. 

[f]  Husband  as  co-plaintiff,  see 
Chandler  v.  Ward,  83  111.  App.  215; 
Teamans  v.  James,  27  Kan.  195. 

[g]  A  mortgagor  may  join  as  plain- 
tiff one  who  is  also  liable  on  a  note 
secured  by  mortgage,  when  such  note 
is  void  for  usury.  Valentine  v.  Pish, 
45  111.  462.  Compar'B  Ind. — Troxel  v. 
Thomas,  155  Ind.  519,  58  N.  E.  725. 
Ky.- — Crittenden's  Admr.  v.  Craig,  2 
Bibb  474.  Mich. — Waterbury  v.  An- 
drews,   67   Mich.    281,   34   N.    W.    575. 

fhl  A  vendee's  joint  obligor  for  the 
purchase  price  is  a  necessary  party  to 
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set  aside  the  obligation  for  the  vend- 
or's fraud.  Crittenden's  Admr.  v. 
Craig,  2  Bibb   (Ky.)   474. 

[i]  One  of  several  joint  makers  of 
a  purchase  money  note,  who  promises 
a  prospective  purchaser  that  he  will 
pay  it,  may  still  join  with  the  other 
makers  to  rescind  the  note,  but  he  is 
not  entitled  to  relief  against  the  one 
purchasing  it.  Lanier  v.  Hill,  25  Ala. 
554. 

[j]  Surviving  Partnership. — All  the 
parties  to  an  agreement  between  a 
surviving  partner  and  the  representa- 
tives of  a  deceased  partner  are  neeea- 
sary  parties^to  an  action  to  cancel  such 
agreement.  Smith  v.  IrVin,  108  App. 
Div.  218,  95  N.  Y.  Supp.  731. 

24.  See  infra,  IV,  B. 

[a]  Merely  making  them  defendants 
not  sufficient  unless  the  reason  there- 
for is  averred.  Knikel  v.  Spitz,  74 
N.  J.  Eq.  581,  70  Atl,  992. 

25.  TJ.  S. — Beach  v.  Mosgrove,  16 
Fed.  305,  4  McCrary  50.  Fla.— Mat- 
tair  V.  Payne,  15  Fla.  682.  G». — Paulk 
V.  Ensign-Oskamp  Co.,  123  Ga.  467,  51 
S.  E.  344.  Kan. — Hill  v.  Lewis,  45 
Kan.  162,  25  Pac.  589.  Mo.— Hannibal 
&  St.  J.  E.  Co.  V.  Nortoni,  154  Mo.  142, 
55  S.  W.  220.  Pa.— Edwards  v.  Bright- 
ly, 6  Sad.  583,  12  Atl.  91.  Wis.— Doug- 
las V.  Walbridge,   38    Wis.   179. 

[a]  The  opposite  party  to  an  In- 
strument is  always  a  necessary  party. 
Ala.— Elliott  V.  Boasj,  9  Ala.  772.  HI. 
Hellman  «.  Schneider,  75  111.  422.  Tex. 
Jones  V,  Nix  (Tex.  Civ.  App.),  174 
8.   W.   685. 

[b]  The  grantor  as  party  defendant 
see  Ga. — Malone  v.  Kelly,  101  Ga.  194, 
28  S.  E.  689.  Mo.— Hannibal,  etc.  E. 
Co.  V.  Nortoni,  154  Mo.  142,  55  S.  W. 
220.  N.  J.— Fairchild  v.  Fairchild,  44 
Atl.  944. 

[c]  The  joint  maker  of  a  note  who 
participates  in  its  fraudulent  inception 
is  jiroperly  a  defendant  in  a  suit  by  a 
co-maker  to  cancel  it  for  such  fraud. 
Williams  v.  Nicholson,  25  Ga.  560. 

fdl  All  those  charged  with  collusion 
against  plaintiff  may  be  made  defend- 
ants. Williams  v.  Hawthorn,  14  La. 
Ann.  615. 

[e]     The  city  is  a  necessary  party  to 
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haps,  that  they  still  retain  an  interest  thereunder.^'  Those  who  have 
succeeded  to  the  interests  of  the  parties  to  the  agreement  should 
usually  be  brought  in.^'     Persons  having  conunon    interests    with 


an  action  to  cancel  its  deed.     Kehoe 
V.  Rourke,  131  Ga.  269,  62  S.  E.  185. 

[f]  Those  nominally  or  officially 
parties  to  a  conveyance  may  in  certain 
instances  be  properly  joined  as  defend- 
ants. Dodson  V.  Lomax,  113  Mo.  555, 
21  S.   W.  25. 

[g]  An  original  contractor  is  a 
neeeadtiry  party  in  a  suit  by  a  sub- 
contractor to  annul  the  contract,  Greeu 
&  Co.  V.  Jackson,  66  Ga.  250. 

[h]  Mortgagor  necessary  party  to  a 
suit  to  cancel  the  mortgage.  U.  S. 
Oakes  v.  Yonah  Land  &  M.  Co.,  89 
Fed.  243.  Oal. — Stiles  v.  Hermosa  Beach 
L.  &  W.  Co.,  8  Cal.  App.  352,  97  Pac. 
91.  Ky.— Beeler  v.  Pope,  4  Bibb  26. 
N.  O.— Springer  v.  Sheets,  115  N.  C. 
370,  20  S.  E.  469. 

[i]  In  an  insurance  policy  action, 
the  assignor  thereof  should  be  made  a 
party,  he  being  the  original  party  to 
the  contract.  Fla. — Taylor  v,  Glens 
Falls  Ins.  Co.,  44  Fla.  273,  32  So.  887. 
Ga. — Trust  Co.  of  Georgia  v.  Scottish 
U.  &  N.  Ins.  Co.,  119  Ga.  672,  46  S.  E. 
855.  N.  J. — Kelsey  v.  Agricultural  Ins. 
Co.,  78  N.  J.  Eq.  378,  79  Atl.  539. 
N.  Y. — Hunt  V.  Provident  Sav.  L. 
Assur.  Society,  77  App.  Div.  338,  79 
N.  Y.  Supp.  74,  Ohio. — Sykora  v.  For- 
est City  Mut.  Ins.  Co.,  7  Ohio  Dec. 
(Beprint)  372,  2  Wkly.  L.  Bui.  223. 

26.  MuUins  v.  McC9,ndless,  57  N.  C. 
425. 

[a]  A  grantee  who  has  disposed  of 
his  entire  interest  is  not  a  necessary 
party.  Mich. — Crooks  v.  Whitford,  40 
Mich.  599.  Miss. — Beason  v.  Coleman, 
92  Miss.  622,  46  So.  49.  Neb.— Dailey 
V.  Kinsler,  31  Neb.  340,  47  N.  W.  1045. 
Wasll. — Muzzy  v.  Tompkinson,  2  Wash. 
616,  where  the  original  grantor  sought 
relief  only  as  against  her  grantee. 

But  see  West  v.  Duncan,  42  Fed. 
430;  Jackson  v.  Harrison,  147  Ga.  631, 
95  S.  E.  215. 

[b]  A  grantor  who  has  conveyed 
away  his  interest,  not  an  indispensable 
party.  Mackay  v.  G3,bel,  117  Fed. 
873. 

27.  Ark. — Hoover  v.  Binkley,  66 
Ark.  645,  51  S.  W.  73.  Colo.— Snyder 
V.  Voorhies,  7  Colo.  296,  3  Pac.  483. 
Ga.— Savannah  F.  &  W.  E.  Co.  v.  At- 
kinson,  94   Ga.    780,   21    S.    E.    1010. 


111.— Chandler  v.  Ward,  83  111.  App. 
315;  Miller  v.  Whittaker,  23  111.  400. 
Ind.— Boss  V.  Hobson,  131  Ind.  166,  26 
N.  E.  775;  Morris  v.  Stern,  80  Ind. 
227.  Ky. — Yoder  v.  Swearingen,  6  J.  J. 
Marsh.  518.  Minn. — Massey  v.  Lindeni, 
98  Minn.  133,  107  N.  W.  146.  Miss.  ■ 
Burroughs  v.  Jones,  78  Miss.  235,  28 
So.  944.  Mo. — Hutsell  v.  Crewse,  138 
Mo.  1,  39  S.  W.  449.  N.  H.— Free  v. 
Buckingham,  57  N.  H.  95.  N.  Y.— First 
Nat.  Bank  v.  Bacon,  113  App.  Div.  612, 
98  N.  Y.  Supp.  717.  Pa.— Gilkeson  v. 
Thompson,  210  Pa.  355,  59  Atl.  1114. 
Tex. — Silberberg  v.  Pearson,  .75  Tex. 
287,  12  S.  W.  850.  Wash.— McMullen 
V.  Rousseau,  40  Wash.  497,  82  Pac. 
883.  W.  Va.— Smith  v.  Cornelius,  41 
W.  Va.  59,  23  S.  E.  599,  30  L.  R.  A. 
747.  Wis. — Scheuer  v.  Chloupek,  130 
Wig.  72,  109  N..W.  1035;  Whitmore  v. 
Hay,  85  Wis.  240,  55  N.  W.  708,  39 
Am.  St.  Rep.  838. 

[a]  In  a  suit  to  cancel  a  patent, 
those  to  whom  the  patent  has  been 
assigned,  and  the  patent  commissioner, 
are  necessary  parties.  Backus  P.  S. 
H.  Co.  V.  Simonds,  2  App.  Cas.  (D.  C; 
290. 

[b]  The  assignee  of  a  mortgage 
should  be  made  party  defendant  to 
a  suit  to  set  it  aside.  Niles  v.  Ran- 
dall, 2  Code  Rep.   (N.  Y.)  31, 

[c]  All  who  claim  under  a  deed 
sought  to  be  set  aside  should  be  made 
defendants.  U.  S. — House  v.  Mullen, 
22  Wall.  42,  22  L.  ed.  838.  Ala.— Hart- 
ley V.  Frederick,  191  Ala.  175,  67  So. 
983;  Fowler  v.  Alabama  Iron  &  S.  Co., 
189  Ala.  31,  66  So.  672.  Colo.— Barth 
V.  Deuel,  11  Colo.  494,  19  Pac.  471. 
Ga. — ^Zeigler  v.  Arnett,  142  Ga.  487, 
83  S.  E.  112;  Taylor  v.  Colley,  138  Ga. 
41,  74  S.  E.  694.  Kan.— Hill  v.  Lewis, 
45  Kan,  162,  25  Pac.  589.  Mo.— Eris- 
man  v.  Erisman,  59  Mo.  367.  E.  I. 
Gorman  v.  MeHale,  24  R.  I.  257,  52 
Atl.  1083.  Tex. — American  Cotton  Co. 
V.  Collier,  30  Tex.  Civ.  App.  105,  69 
S.  W.  1021.  Wis.— Douglas  v.  Wal- 
bridge,  38  Wis.  179. 

[d]  Subsequent  grantees  of  original 
grantee,  see  Ga. — Savannah  F.  &  W- 
E.  Co.  V.  Atkinson,  94  Ga.  780,  21  S.  E. 
1010.  Ind. — Ross  v.  Hobson,  131  Ind- 
166,   26   N.   E.   775.     N".   Y.— Maass  v. 

Vol.  XXII 


990 


RESCISSION  AND  CANCELLATION 


plaintiff,  who  are  not  joined  as  plaintiffs  should  be  made  defendants,"' 
as  should  also  all  those  who  are  interested  adversely  to  the  plaintiff 
and  who  are  making  claims  or  against  whom  any  relief  is  sought,"^ 


EDsentlial,  125  App.  Div.  452,  109  N.  T. 
Supp.  917.  N.  C— Webber  v.  Taylor, 
58  N.  C.  36.  Wis. — Swihart  v.  Harless, 
93  Wis.  211,  67  N.  W.  413;  Burhop 
V.  Milwaukee,  18'  Wis.  431. 

[e]  Intermediate  purchasers  stand 
on  the  same  footing  generally  (1)  as 
the  final  subsequent  grantee,  so  far 
as  being  made  parties  is  concerned, 
and  should  generally  be  joined.  Cal. 
Huntington  Park  Imp.  Co.  v.  Park 
Land  Co.,  165  Cal.  429,  132  Pac.  760. 
Ind. — Boss  V.  Hobsou,  131  Ind.  166,  26 
N.  E.  775.  Ky. — Yoder  v.  Swearingen, 
6  J.  J.  Marsh.  518.  N.  H.— Free  v. 
Buckingham,  57  N.  H.  95.  N.  Y. 
Maass  v.  Eosenthal,  125  App.  Div.  452, 
109  N.  Y.  Supp.  917.  S.  C— Cannon 
V.  Baker,  97  S.  C.  116,  81  S.  E.  478. 
Tex. — But  see  Silberberg  v.  Pearson,  75 
Tex.  Civ.  App.  287,  12  S.  W.  850.  That 
(2)  intermediate  parties  who  have  dis- 
posed of  all  their  interests  are  not 
necessary  parties,  see  Mich. — Crooks  v. 
Whitford,  40  Mich.  599.  Neb.— Bailey 
V.  Kinsler,  31  Neb.  340,  47  N.  W.  1045. 
N.  Y.— Wright  v.  Bay,  59  Misc.  76,  111 
N.  Y.  Supp.  1105.  Ore. — Boelk  v.  Nolan, 
56  Ore.  229,  107  Pac.  689.  Tex.— Lump- 
kin V.  Elewitt  (Tex.  Civ.  App.),  Ill 
S.  W.  1072;  Houts  V.  Scharbauer,  46 
Tex.  Civ.  App.  605,  103  S.  W.  679. 
Vt. — Weld  V.  Barker,  153  Pa.  465,  26 
Atl.  239.  But  compare:  U.  S. — Mason 
V.  Crosby,  1  Woodb.  &  M.  342,  16  Fed. 
Cas.  No.  9,234.  Ga.— Green  &  Co. '  IJ. 
Jackson,  66  Ga.  250,  syllabus  opinion. 
N.  C— Webber  v.  Taylor,  58  N.  C.  36; 
Bradley  v.  Souther,  12  N.  C.  427. 

[f]  As  to  bona  fide  purchasers  for 
value,  see  Cal.— Deuike  v.  Santa  CTara 
Val.  A.  Soc,  9  Cal.  App.  228,  98  Pac. 
687.  N.  Y.— Maass  v.  Eosenthal,  125 
App.  Div.  452,  109  N.  Y.  Supp.  917. 
Tenn.— Overall  v,  Avant  (Tenn.  Ch.), 
46  S.  W.  1031. 

[g]  Assignee  of  a  note  as  party  to 
suit  to  rescind  it,  see  Pollock  v.  Wil- 
son, 3  Dana  (Ky.)  25;  Pairchild  v. 
Pairchild   (N.  J.),  44  Atl.  944. 

[h]  Heirs  of  deceased  grantee  neces- 
sary parties  defendant,  (1)  in  action 
fey  grantor  or  his  privy  (Oolo. — Snyder 
V.  Voorhies,  7  Colo.  296,  3  Pac.  483. 
Ga. — Brown  v.  Brown,  97  6a.  531,  25 
S.   E.   353,   33   L.    E.   A.    816.      Wis. 
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Hagan  v.  McDermott,  134  Wis.  490,  115 
N.  W.  138)',  but  (2)  all  the  heirs  need 
not  be  joined  when  the  relief  sought 
is  only  against  those  joined.  EUes- 
worth  v.  McCoy,  95  Ga.  44,  22  S.  L. 
39.    See  also  supra,  IV,  A. 

28.  Goldsmith  v.  Stewart,  45  Ark. 
149;  Wyche  v.  Green,  32  Ga.  341.  See 
20  Standard  Peoc.  937. 

29.  U.  S.— West  V.  Duncan,  42  Fed. 
430;  Mayer  v.  Denver,  T.  &  Ft.  W.  E, 
Co.,  41  Fed.  723;  Alexander  v.  Horner, 
1  McCrary  634,  1  Fed.  Cas.  No.  169. 
Ala. — Hartley  v.  Frederick,  191  Ala. 
175,  67  So.  98S;  Smith  v.  Smith,  106 
Ala.  298,  17  So.  680;  Moon  v.  Benton, 
13  Ala.  App.  473,  68  So.  589.  D.  0. 
Backus  P.  S.  H.  Co.  v.  Simonds,  2 
App.  Cas.  290.  Ga. — ^Paulk  v.  Ensign- 
O^kamp  Co.,  123  Ga.  467,  51  S.  E. 
344;  Malone  v.  Kelly,  101  Ga.  194,  28 
S.  E.  689;  Parker  v.  Cochran,  97  Ga. 
249,  22  S.  E.  961;  Bowden  v. 
Achor,  95  Ga.  243,  22  S.  E.  254. 
111.  — Sellers  v.  Eike,  272  111.  303, 
111  N.  B.  1006;  Thompson  v.  Shoe- 
maker, 68  111.  256.  Ind.— St.  John  v. 
Freeman,  1  Ind.  84.  Kan. — Constant 
V.  Lehman,  52  Kan.  227,  34  Pac.  745. 
Ky. — Wickliffe  v.  Lee,  4  Dana  30.  La. 
Williams  v.  Hawthorn,  14  La.  Ann. 
615.  Me. — Freeman's  Bank  v.  Vose, 
23  Me.  98.     Minn.— Nichols  v.  Eandall, 

5  Minn.  304.  Mo. — Dunklin  v.  Clark, 
51  Mo.  60.  N.  J.— Fairchild  v.  Fair- 
child  (N.  J.  Eq.),  44  Atl.  944.  N.  Y. 
Pruyn  v.  McCreary,  182  N.  Y.  568,  75 
N.  E.  1133.  Pa.— Gilkeson  v.  Thomp- 
son, 210  Pa.  355,  59  Atl.  1114.  Temi. 
Walker  v.  Smith,  8  Yerg.  238.  Tex. 
Jones  V.  Abernathy  (Tex.  Civ.  App.), 
3  74  S.  W.  682;  Young  v.  Barcroft  (Tex. 
Civ.  App.),  168  S.  W.  392;  Foix  v. 
Moeller  (Tex.  Civ.  App.),  159  S.  W. 
1048;  American  Cotton  Co.  v.  Collier, 
30  Tex.  Civ.  App.  105,  69  S.  W.  1021. 
Vt. — Morse  v.  Larkin,  46  Vt.  371.  va. 
Stimson  v.  Thorn,  25  Gratt.  (66  Va.) 
278.  ' 

[a]  Joinder  of  wrongdoers  partic- 
ipating in  a  series  of  transactions,  see 
Smith  V.  Smith,  106  Ala,  298,  17  So. 
680;  Parker  v.  Cochran,  97  Ga.  249, 
22  S.  E.  961;  Bowden  v.  Achor,  95 
Ga.    243,    22    S.    E.    254;    Port    Eoyal 

6  A.  E7.  Co,  V,  Branch,  78   Ga.  113, 
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and  even  thougli  they  are  only  indirectly  interested  in  the  subject- 
matter  of  the  suit,   they  are  still  proper    parties    thereto.^"      But 


[b]  One  liable  on  notes,  though  not 
pecuniarily  interested  in  them,  should 
be  joined  in  seeking  to  cancel  them. 
Temple  v.  Scott,  143  111.  290,  32  N.  E. 
366.  Compare  Trustees  of  Schools  v. 
Braner,  71  111.  546. 

[c]  Holders  of  negotiable  notes  or 
bonds  secured  by  a  deed  of  trust  are 
necessary  parties  to  an  action  to  can- 
eel  such  deed.  Chandler  v.  Ward,  188 
111.  322,  58  N.  E.  919. 

[d]  All  the  partners  of  a  firm  are 
proper  parties  defendant  where  the 
title  is  held  by  one  of  their  number 
for  the  benefit  of  all.  Bell  v.  Donohoe, 
8  Sawy.  435,  17  Fed.  710. 

[e]  In  a  suit  to  cancel  the  deeds 
of  mesne  grantors  who  convey  by  war- 
ranty deeds,  such  mesne  grantors 
should  be  made  parties  defendant.  If 
a  decree  of  cancellation  should  be 
entered  canceling  such  conveyances,  the 
grantors  would  be  exposed  to  litiga- 
tion by  reason  of  the  breach  of  their 
covenants  of  warranty,  and  in  such 
circumstances  the  court  should  not  pro- 
ceed with  the  cause  until  such  parties 
are  brought  into  court.  Abernathie  v. 
Eich,  229  111.  412,  82  N.  E.  308. 

[f]  Trustee  as  party,  see  TJ.  S. 
United  S.  &  T.  P.  Co.  v.  Hess,  159  Fed. 
889,  87  C.  C.  A.  69;  Mayer  v.  Denver, 
T.  &  Ft.  W.  E.  Co.,  41  Fed.  723. 
Cal. — California  F.  &  F.  Co.  v.  Schiappa- 
Pietra,  151  Cal.  732,  91  Pac.  593.  Colo. 
Barth  v.  Deuel,  11  Colo.  494,  19  Pac. 
471.  D.  C. — Webb  v.  Janney,  9  App. 
Cas.  41.  111. — Lawrence  v.  Lawrence, 
181  111.  248,  54  N.  E.  918.  Mo.— Fair- 
gate,  etc.  Co.  V.  Drozda,  181  S.  W. 
398.  W.  Va. — Humphreys  v.  Hum- 
phreys, 31  W.  Va.  561,  8  S.  E.  283. 
Tex. — Assignee  of  trustee,  see  Sullivan 
V.  Crouch,  10  Tex.  Civ.  App.  404,  32 
S.kW.  144.  , 

[g]  In  an  action  regarding  a  trust 
deed,  the  grantors,  purchasers  and 
lienholders,  respectively,  have  been 
considered  as  necessary  to  be  joined. 
Brodie  v.  Skelton,  11  Ark.  120;  Hor- 
ner V.  Bramwell,  23  Colo.  238,  47  Pac. 
462. 

[h]  Beneficiaries  of  an  active  trust 
necessary  parties.  Mo. — Erisman  v. 
Erisman,  59  Mo.  367.  N.  Y.— Oonkling 
V.  Davies,  53  How.  Pr.  409;  Dueas  v. 
Ducas,  150  App.  Div.  397,  135  N.  Y. 
Supp.  35.    Pa. — Nase  v.  Boyer,  14  Leg. 


Int.  292.  W.  Va. — Humphreys  v.  Hum- 
phreys, 31  W.  Va.  561,  8  S.  E.  283. 

[i]  As  to  joining  members  of  a 
church  where  a  deed  has  been  made 
by  its  trustees,  see  Whitney  v.  Mayo, 
15  111.  251. 

[jl  Beneficiaries  in  insurance  pol- 
icies should  be  made  parties  to  actions 
to  set  them  aside.  U.  S. — Equitable  L. 
Assur.  Society  v.  Patterson,  1  Fed.  126. 
Mass. — Knickerbocker  L.  Ins.  Co.  v. 
Weitz,  99  Mass.  157.  N.  Y.— Eadie  v. 
Slimmon,  26  N.  Y.  9,  82  Am.  Dec. 
395.  Pa. — Edwards  v.  Brightly,  44  Leg. 
Int.   132. 

[k]  Where  it  is  sought  to  cancel  a 
deed  of  a  married  woman  and  to  have 
a  reconveyance  of  the  property,  the 
husband  of  the  grantee  should  be 
joined  as  a  pairty  defendant  in  order 
that  he  may  join  the  wife  in  the  re- 
conveyance of  the  property,  it  appear- 
ing that  there  was  a  child  or  chil- 
dren of  the  parties  born  alive,  he 
therefore  having  a  right  of  curtesy  in 
the  property.  Gorman  v.  McHale,  24 
E.  L  257,  52  Atl.  1083. 

[1]  Sureties  as  parties,  see  Conn. 
Olmsted  v.  Olmsted,  38  Conn.  309.  111. 
Keith  V.  Henkleman,  68  111.  App.  623, 
affirmed  in  173  111.  137,  50  N.  E.  692. 
Mo. — State  ex  rel,  Frank  v.  Frank's 
Admr.,  51  Mo.  98.  N.  J.— Smith  v. 
Allen,  1  N.  J.  Eq.  43,  21  Am.  Dec. 
33.  N.  Y.— Clute  «.  Kneis,  102  N.  Y. 
377,  7  N.  E.  181.  N.  C— Sikea  v. 
Truitt,  57  N.  C.  361.  Ohio.— Neininger 
V.  State,  50  Ohio  St.  394,  34  N.  E. 
633,   40   Am.   St.  Eep.  674. 

[m]  Nonresidents. — The  court  may 
proceed  to  render  a  decree  if  a  party, 
omitted  from  the  proceeding,  is  a  non- 
resident. U.  S. — Elmendorf  v.  Taylor, 
10  Wheat.  152,  6  L.  ed.  289.  Ala. 
Marr's  Exrx.  v.  Southwick,  2  Port.  351. 
Mich. — Graham  v.  Elmore,  1  Harr.  Ch. 
265.  N".  Y. — Wiser  v.  Blachly,  1  Johns. 
Ch.  437. 

30.  Ala.— Merritt  v.  Coffin,  152  Ala. 
474,  44  So.  622;  Lytle  v.  Sandefur, 
93  Ala.  396,  9  So.  260;  Kinney  v. 
Ensmenger,  87  Ala.  340,  6  So.  72.  Ga. 
Eosser  v.  Georgia  Pac.  Ey.  Co.,  102 
Ga.  164,  29  S.  E.  171;  Griffin  v.  Stew- 
art, 101  Ga.  720,  29  S.  E.  29.  Idaho. 
Mangin  v.  Kellogg,  22  Idaho  137,  124 
Pac.  651.  Mich. — Damm  v.  Moon,  48 
Mich.  510,  12  N.  W.  679.     Mo.— Lyon 
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persons  against  whom  no  relief  is  sought  and  who  are  not  affected  hy 
the  proceedings  are  neither  necessary  nor  proper  parties."      Those 
only  are  to  be  deemed  defendants  against  whom  process  is  prayed  and 
who  are  named  and  described  as  defendants.^^ 
C.    New  Parties.  —  The  bringing  of  new  parties  into  the  suit  is 


V.  Page,'  21  Mo.  104.  Tex. — Silliman 
V.  Taylor,  35  Tex.  Civ^  App.  490,  80 
S.  W.  651. 

[a]  The  legal  representatives  of  a 
decedent,  who  was  one  of  several 
,  grantors  and  whose  signature  was 
forged,  were  properly  joined  as  plain- 
tiffs, although  not  necessary  parties. 
EitterhofE  v.  Puget  Sound  Nat.  Bank, 
37  Wash.  76,  79  Pae.  601,  107  Am. 
St.  Eep.  791. 

31.  U.  S.— Mackay  v.  Gabel,  117 
Fed.  873.  Ala. — Gandy  v.  Eortner,  119 
Ala.  303,  24  So.  425.  Ariz. — Bouse  v. 
Bolen,  17  Ariz.  i4,  147  Pae.  736.  D.  0. 
Webb  V.  Janney,  9  App.  Gas.  41.  Ga. 
Edwards  v.  Eichards,'  95  Ga.  655,  22 
S.  E.  690.  lU.— Cooley  v.  Scarlett,  38 
111.  316,  87  Am.  Dec.  298.  Ind.— Din- 
widdle V.  Kell'ey,  46  Ind.  392.  la. 
Duetzmann  v.  Kuntze,  147  Iowa  158, 
125  N.  W.  1007;  Warren  v.  Miller,  99 
N.  W.  127.  Ky.— Moors  v.  Gilbert,  178 
Ky.  359,  198  S.  W.  903.  La.— Cox  & 
Co.  V.  King's  Estate,  20  La.  Ann.  209. 
Mass. — Old  Dominion  C.  M.  &  S.  Co. 
v.  Bigelow,  188  Mass.  315,  74  N.  E. 
653,  108  Am.  St.  Eep.  479;  Palmer  v. 
Stevens,  100  Mass.  461.  Mich. — Stevens 
V.  Thompson,  98  Mich.  9,  56  N.  W. 
1041.  Miss. — Pounds  v.  Clarke,  70 
Miss.  263,  14  So,  22,  Mo.— Powell  v. 
Powell,  217  Mo.  571,  117  S.  W.  1113; 
Simpson  v.  Wingate,  106  Mo.  8,  16 
S.  W.  945.  N.  Y.— Wright  v.  Day,  59 
Misc.  76,  111  N".  Y.  Supp.  1105; 
Loomis  V.  Cline,  4  Barb.  453.  N.  Ci 
MuUins  V.  McCandless,  57  N.  C.  425. 
Wash. — Tompkinson  v.  Muzzy,  2  Wash. 
616,  27  Pae.  456,  28  Pae.  652.  W.  Va. 
Adams  v.  Guyandotte  Val.  E.  Co.,  64 
W.  Va.  181,  61  S.  E.  341;  Hoffman  v. 
Shields,  8  W.  Va.  32.  Wis.— Swihart 
V.  Harless,  93  Wis.  211,  67  N.  W.  413. 

[a]  An  intermediate  indorser  of  a 
non-negotiable  note  procured  by  fraud 
and  endorsed  to  a  bad  faith  purchaser 
is  not  a  necessary  nor  proper  defend- 
ant in  a  cancellation  suit.  Campodonica 
V.  Grossini,  66  Cal.  358,  5  Pao.  609. 

[b]  A  vendor's  mortgage  is  not  a 
proper  defendant,  not  being  con- 
cerned in  the  transaction.  OrendorfE 
V.  Tallman,  90  Ala,  441,  7  So.  821. 
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[c]  Contingent  remaindermen  are 
not  necessary  parties  to  a  suit  to  set 
aside  the  deed  creating  the  remain- 
der. Temple  v.  Scott,  143  111.  290,  32 
N.  E.  366. 

•  [d]  Principal,  where  undisclosed, 
not  necessary  party  to  rescind  or  can- 
cel contract  made  with  agent.  Poole 
V.  Camden,  79  W.  Va.  310,  92  S.  E. 
454.  See  also  Warren  v.  Miller  (Iowa), 
9ii  N.  W,  127. 

[e]  An  adverse  claimant  of  land  in 
doubtful  or  disputed  possession  under 
recorded  title  papers  is  not  a  neces- 
sary party  to  a  suit  brought  to  can- 
cel a  lapsed  optional  contract  between 
other  persons  for  the  sale  of  the  land 
so  as  to  prevent  a  recovery  of  the 
consideration  therefor,  for  failure  of 
consideration  because  of  the  title  be- 
ing unmarketable  because  of  such  ad- 
verse claim.  Morrison  v.  Waggy,  43 
W.  Va.  405,  27  S.  B.  314. 

[f]  One  who  assists  in  effecting  a 
fraudulent  sale  without  participating 
in  the  fraud,  and  not  being  a^ent  or 
attorney,  is  not  a  proper  party  de- 
fendant in  a  suit  to  set  it  aside.  V.  S. 
Smith  V.  Green,  37  Fed.  434.  Minn. 
Nichols  V.  Randall,  5  Minn.  304.  N.  Y. 
Seiferd  v.  Mulligan,  36  App.  Div.  33, 
55  N.  T.  Supp.  140;  Wright  v.  Day, 
59  Misc.  76,  111  N.  Y.   Supp.  1105. 

[g]  Parties  to  an  entirely  independ- 
ent contract  need  not  "be  .ioined.  Eich- 
ardson  v.  McKinson,  Litt.  Sel.  Cas. 
(Ky.)  320,  12  Am.  Dee.  308. 

[h]  An  a@ent  (1)  is  a  proper  party 
where  he  actively  assists  (Cal. — Free- 
man V.  Kieffer,  101  Cal.  254,  35  Pae. 
767.  W.  Va. — Alexander  v.  Davis,  43 
W.  Va.  465,  26  S.  E.  291.  Wis.— Wil- 
liams V.  Thrall,  167  N.  W.  825),  but 
(2)  not  otherwise.  TJ.  S. — Donovan  v. 
Champion,  85  Fed.  71,  29  C.  C.  A.  30. 
la. — ^Weise  v.  Grove,  123  Iowa  585,  99 
N.  W.  191.  Utah.— Eosenthyne  v. 
Mathews-McCulloch  Co.,  168  Pae.  957. 

32.  Ala. — Lucas  v.  Bant  of  Darien, 
2  Stew.  280.  Ky. — Green  v.  McKin- 
ney's  Heirs,  6  J.  J.  Marsh.  193.  N.  Y. 
Verplanck  v.  Mercantile  Ins.  Co.,  2 
Paige  Ch.  438. 
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governed  by  the  general  rules  elsewhere  treated.'' 

V.  JOINDER  AND  MULTIFARIOUSNESS.  —  The  general  rules 
governing  joinder  of  actions  and  multifariousness  must  be  followed.'* 
The  pleader  should  avoid  stating  inconsistent  causes  of  action  in  his 
bill  for  rescission  or  cancellation.'*'  Several  grounds  for  relief  may 
be  set  forth,  however,  provided  they  are  not  repugnant  nor  incon- 
sistent,'" and  complainant  may,  after  stating  a  cause  of  action,  ask 
relief  consistent  with  the  main  object  of  the  bill,  if  necessary  for 
administering  complete  equity,  without  rendering  the  bill  multi- 
farious." 


33.  See  20  Standard  Peoc.  952,  962, 
968. 

[a]  But  under  the  South  Carolina 
code,  the  court  allowed  an  amendment 
of  the  complaint  by  adding  the  name 
of  a  new  plaintifE.  Suber  v.  Chandler, 
28  S.  C.  382,  6  S.  E.  155. 

[b]  Where  the  defendant  dies  dur- 
ing the  pendency  of  an  action  to  set 
aside  a  conveyance  of  real  estate,  (1) 
those  succeeding  to  his  interest  in  the 
estate  in  question  are  necessary  parties 
to  the  suit.  Hagan  v.  McDermott,  134 
Wis.  490,  115  N.  W.  138.  (2)  It  will 
not  suffice  to  make  the  executor  or  ad- 
ministrator only  a  new  party  defend- 
ant in  such  circumstances,  because  in- 
terests not  represented  by  him  will  be 
affected  by  the  decree.  Hagan  v.  Mc- 
Dermott, 134  Wis.  490,  115  N.  W.  138. 
(3)  The  executor,  however,  is  a  neces- 
sary party  defendant  where  the  prop- 
erty in  controversy  is  left  to  him  upon 
specified  trusts.  Ball  v.  Ward,  73  N.  J. 
Eq.  440,  68  Atl.  843.  (4)  Compaie 
Legendre  v.  Goodridge,  46  N.  J.  Bq. 
419,  19  Atl.  543,  where  he  was  a  party 
to  the  alleged  fraud. 

[e]  New  parties  by  cross-bill,  see 
Shaw  V.  Millsaps,  50  Miss.  380;  South- 
ern H.  B.  &  L.  Assn.  v.  Winans,  24 
Tex.  Civ.  App.  544,  60  S.  W.  825. 

34.  See  generally  the  titles  "Joinder 
of  Actiens;"   "Multifariousness." 

[a]  Rescission  of  several  contracts 
made  separately  at  different  times,  re- 
lating to  different  things,  and  breach- 
able  only  by  different  acts,  cannot  be 
obtained  in  one  bill.  Coe  v.  Turner,  5 
Conn.  86. 

35.  Kan. — Neal  v.  Eeynolds,  38  Kan. 
432>  16  Pac.  785;  Jeffers  v.  Forbes, 
28  Kan.  174.  Pa. — Pearsoll  v.  Chapin, 
44  Pa.  9.  Wash. — Sackman  v.  Camp- 
bell, 15  Wash.  57,  45  Pac.  895.  Wis. 
Daly  V.  Brennan,  87  Wis.  36,  57  N.  W. 
963. 

fa]  Eescission  for  fraud  and  dam- 
ages for  breach  of  contract  should  not 

63 


be  sought  in  same  bill.  Neal  v.  Eey- 
nolds,  38  Kan.  432,  16  Pac.  785. 

[b]  Oancellation  of  deed  and  en- 
forcement of  lien  under  the  deed,  im- 
proper. West  V.  Badger  Lumb.  Co.,  56 
Kan.  287,  43  Pac.  239. 

36.  Ala. — Gardner  v.  Knight,  124 
Ala.  273,  27  So.  298;  Lehman,  Durr 
&  Co.  V.  Shook,  69  Ala.  486.  Cal. 
Murphy  v.  Crowley,  140  Cal.  141,  73 
Pac.  820,  Ga. — Delaware  Ins.  Co.  v. 
Pennsylvania  Fire  Ins.  Co.,  126  Ga. 
380,  55  S.  E.  330;  Armstrong  v.  Penn, 
105  Ga.  229,  31  S.  E.  158.  N.  Y. 
Callanan  v.  Keeseville,  A.  C.  &  L.  C. 
E.  Co.,  199  N.  Y.  268,  92  N.  E.  747. 
Tex. — Parker  v.  Allen,  33  Tex.  Civ.  App. 
206,  76  S.   W,  74. 

[a]  A  bill  for  the  cancellation  of  a 
note  on  the  ground  of  fraud  in  its  pro- 
curement, in  that  the  maker  had  exe- 
cuted it  on  the  representation  that  it 
was  for  a  smaller  amount  and  for  a 
different  consideration,  and  on  the 
ground  of  forgery,  or  a  fraudulent 
alteration  of  the  note,  is  not  demur- 
rable on  the  ground  of  inconsistency. 
A  party  is  not  to  be  debarred  of  his 
right  to  have  different  counts  in  his 
complaint  not  entirely  inconsistent 
with  one  another.  Armstrong  v.  Penn, 
105  Ga.  229,  31  S.  E.  158. 

[b]  A  bill  for  cancellation  for  non 
performance  of  a  support  contract,  and 
for  undue  advantage  over  the  infirm 
grantor,   is   inconsistent.       Gardner    v. 

,  Knight,  124  Ala.  273,  27  So.  298. 

!  [c]  Also  one  asking  cancellation  be- 
cause of  breach  of  agreement  and  be- 
cause fraudulent  and  void.  Mundy  v. 
Foster,  31  Mich.  313. 

[d]  Pleading  both  incapacity  and 
undue  influence  does  not  constitute 
duplicity.  Bethany  Hospital  Co.  ■». 
Philippi,  82  Kan.  64,  107  Pac.  530,  30 
L.  E.  A.  (N.  S.)  194;  Eiggan  v.  Green, 
80  N.  C.  236,  30  Am.  Eep.  77. 

37.  Paetz  v.  Stoppleman,  75  Wis. 
510,   44  N.   W.   834;   Douglas  v.  Wal- 
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.  VI.    PLEADING.  — A.     Bill  or  Complaint.'^  —  1.     In  General. 
The  bill  or  complaint  should  set  out  with  definiteness  and  certainty*" 


bridge,    38   Wis.    179.      See    tlie    title 
'  'Multifariousness." 

[a]  Eescission  of  deed  and  account- 
ing for  rents  sought.  LufEboro  v.  Fos- 
ter, 92  Ala.  477,  9  So.  281;  Bowden 
V.  Achor,  95  Ga.  243,  22  S.  E.  254. 

[b]  Cancellation  of  mortgage  and 
vacation  of  foreclosure  decree.  Dicker- 
son  V.  Winslow,  97  Ala.  491,  11  So. 
918. 

[c]  Bill  for  cancellation  and  for 
damages  incidental  to  defendant's 
wrong.  Swihart  v.  Harless,  93  Wis. 
211,  67  N.  W.  413. 

[d]  Cancellation  and  Partition. — The 
bill  may  seek  cancellation  of  an  in- 
strument affecting  title  to  lands  and 
partition  of  such  lands.  Duffy  v.  Mel- 
lick,  42  N.  J.  Eq.  117,  7  Atl.  341; 
Leidenthal  v.  Leidenthal,  121  App. 
Div.  269,  105  N.  Y.  Supp.  807. 

[e]  A  bill  to  cancel  a  corporate 
bond  and  mortgage,  because  ultra 
vires,  and  asking  that  the  amount, 
necessary  for  complaint  to  restore,  be 
ascertained,  is  not  repugnant.  If  the 
corporation  be  not  liable  to  pay  the 
bond,  it  must,  nevertheless,  if  it  seek 
cancellation  in  equity,  restore  to  the 
defendant  what  it  has  received.  South- 
ern Bldg.  &  Loan  Assn.  v.  Casa  Grande, 
etc.  Co.,  119  Ala.  175,  24  So.  886. 

38.  See  generally  the  titles  "Bills 
and  Answers;"  "Declaration  and  Com- 
plaint. ' ' 

39.  U.  S. — Files  v.  Brown,  124  Fed. 
133,  59  C.  C.  A.  403.  Ala.— O 'Briant 
V.  O 'Briant,  160  Ala.  457,  49  So.  317; 
Lucas  V.  Boyd,  158  Ala.  338,  '47  So. 
1017;  Gardner  v.  Knight,  124  Ala.  273, 
27  So.  298.  Cal. — Thomason  v.  De 
Greayer,  96  Cal.  xviii,  31  Pac.  567; 
Purdy  V.  Bullard,  41  Cal.  444.  Colo. 
Norris  v.  Colorado  Turkey  Honestone 
Co.,  22  Colo.  162,  43  Pac.  1024.  Fla. 
Home  V.  Turner  C.  L.  Co.,  55  Fla.  690, 
45  So.  1016.  La.— Mc  Williams  v.  Mc- 
Williams,  39  La.  Ann.  924,  3  So.  62. 
Neb. — Alfree  Mfg.  Co.  v.  Grape,  59 
Neb.  777,  82  N.   W.  11. 

[a]  If  instrument  invalid  on  its 
face,  the  rule  is  not  strictly  enforced. 
Simpson   v.   Edmiston,   23   W.  Va.   675. 

See  generally  the  title  "Certainty  in 
Pleading." 

[b]  Substantial  and  not  strict  ac- 
curacy  and  precision   required.     U,   3. 
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Files  V.  Brown,  124  Fed.  133,  59  C.  C. 
A.  403.    Ala.— Moore  v.  Tate,  102  Ala. 

320,  14  So.  635;  Eeynolds  v.  Excelsior 
Coal  Co.,  100  Ala.  .296,  14  So.  573; 
Goree  v.  Clem'ents,  94  Ala.  337,  10  So. 
906.  Cal. — Buena  Vista  F.  &  V.  Co. 
V.  Tuohy,  107  Cal.  243,  40  Pac.  386; 
De  Pedrorena  v.  Hotchkiss,  95  Cal. 
636,  30  Pac.  787;  Eussell  v.  Mixer,  42 
CaL  475.  Colo. — Norris  v.  Colorado 
T.  H.  Co.,  22  Colo.  162,  43  Pac.  1024. 
Fla. — Harrington  v.  Rutherford,  38  Fla. 

321,  21  So.  283. 

[c]  Clear  and  concise  averments  re- 
quired. Ala.— Zeigler  v.  Zeigler,  180 
Ala.  246,  60  So.  810;  Greil  Bros.  Co. 
V.  Brooks,  176  Ala.  577,  58  So.  552; 
Pearson  v.  Dancy,  144  Ala.  427,  39  So. 
474.  HI. — East  St.  Louis  v.  Eumsey 
Mfg.  Co.,  34  111.  App.  458.  Neb. 
Strauss  v.  Monitor  S.  Co.,  89  Neb.  176, 
131  N.  W.  193.  Ohio. — Langmede  v. 
Weaver,  65  Ohio  St.  17,  60  N.  E.  992. 
Okl?. — Thraves  v.  Greenlees,  42  Okla. 
764,  142  Pae.  1021.  Wash.— Carlson 
V.  Druse,  79  Wash.  542,  140  Pac.  570. 
W.  Va.— Smith  V.  McCune,  78  W.  Va. 
307,  88  S.  E.  846.  Wis.— Leidersdorf 
V.  Jacobs,  50  Wis.  406,  7  N.  W.  306. 

[d]  Vague,  uncertain  and  indeterm- 
inate allegations,  should  be  avoided. 
Conn. — Thompsonville,  etc.  Co.  v.  Os- 
good, 26  Conn.  15.  Ind. — Citizens  Nat. 
Bank  v.  Judy,  146  Ind,  322,  43  N.  E. 
259.  Minn. — Brooks  v.  Hamilton,  15 
Minn.  26.  N.  J. — Brown  v.  Carpenter, 
57   N.    J.    Eq.   23,   41    Atl.    562.     Ore. 

;  Osborn  v.  Ketchum,  25  Ore.  352,  35 
I  Pac.  972;  Meier  v.  Kelly,  20  Ore.  86, 
>  25  Pae.  73.  .Wis.— Hagenah  v.  Geffert, 
;  73  Wis.  636,  41  N.  W.  967. 
I  [e]  If  the  complaint  uses  plain, 
;  ordinary  language,  readily  understood, 
!  showing  ground  for  equitable  relief, 
1  it  is  enough.  Wilson  v.  Morarity,  77 
I  Cal.  596,  20  Pdc.  134.  See  also  Potter 
i  V.  Roeth,  67  Cal.  xx,  7  Pac.  762;  Bar- 
;  field  V.  Price,  40  Cal.  535;  Lewis 
j  V.  Tobias,   10  Cal.   574. 

[f]     Repugnancy  should  be  avoided. 

Dickerson  v.  Winslow,  97  Ala.  491,  11 
;  So.   918;    New  England  Mtg.   Sec.   Co. 

V.  Powell,  97  Ala.  483,  12  .  So.  55; 
j  Micou  V.  Ashurst,  55  Ala.  607;  De 
I  Pedrorena  v.  Hotchkiss,  95  Cal.  636,  30 
'Pac.    787.      See    the    title     "Eepug, 

nancy."- 
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facts*"  sufficient  to  confer  jurisdiction  on  the  court,**  and  to  justify 
it  in  awarding  the  relief  sought.*^ 

A  definite  theory  should  be  adopted  in  the  pleading,**  and  it  must 


40.  Dunaway  v.  Eobertson,    95    111. 

419.  See  generally  the  title'  "Con- 
clusipns  of  Law." 

[a]  Mere  legal  conclusions,  not  suffi- 
cient. Cal. — Carlson  v.  Tarm  Iiand  Inv. 
Co.,  32  CaL  App.  538,  164  Pae.  344, 
348;  De  Pedrorena  v.  Hotchkiss,  9i3 
Cal.  636,  30  So.  787;  Hick  v.  Thomas, 
90  Cal.  289,  27  So.  208,  376;  Thomasson 

V.  De  Greayer,  31  Pae.  567.  Fla.— Mat- 
tair  V.  Payne,  15  Fla.  682.  la. — Hard- 
ing V.  Des  Moines  Nat.  Bank,  81  Iowa 

-499,   46   N.   W.   1071.      Kan.— State  v. 
Williams,  39  Kan.  517,  18  Pae.  727. 
Conclusions    as   to   fraud,    see   infra, 

VI,  A,  3,  c.  Conclusions  in  averring 
duress  and  undue  influence,  see  infra, 
VI,  A,  3,  g. 

41.  Eodgers  v.  Stern,  112  Ga,  624, 
37  S.  E.  877;  Brainard  v.  Holsaple,  4 
a.  Gr.  485. 

[a]  Showing  InadeoLuacy  of  Legal 
Bemedy. — ^Minu. — ^Belote  v.  Morrison,  8 
Minn,  87.  Mo. — Sims  v.  Sims,  101  Mo. 
App,  407,  74  S.  W.  449.  N".  Y.— Palmer 
V.  Jones,  69  Hun  240,  23  N.  Y.  Supp. 
584.  Ore. — Langell  v.  Langell,  17  Ore. 
220,  20  Pae.  286.  Tex. — Southwestern 
Sur.  Ins.  Co.  v.  Ferguson,  62  Tex.  Civ. 
App.  332,  131  S.   W.  662. 

[b]  That  plaintiffs  are  without  legal 
remedy  need  not  be  alleged  in  specific 
terms.  Buhler  v.  Loftus,  53  Mont.  546, 
165  Pae.  601. 

42.  Ark. — Dennis  v.  Long,  128  Ark. 

420,  194  S.  W.  237.  Colo.— Kellogg  v. 
Kellogg,  21  Colo.  181,  40  Pae.  358; 
Lincoln  University  v.  Eiehardson,  11 
Colo.  App.  151,  52  Pae.  682;  Travelers' 
Ins.  Co.  V.  Eedfield,  6  Colo.  App.  190, 
40  Pae.  195;  Walker  v.  Pogue,  2  Colo. 
App.  149,  29  Pae.  1017;  People  v. 
Tynor,  2  Colo.  App.  131,  29  Pae.  809. 
Conn. — Coe  v.  Turner,  5  Conn.  86.  Ga. 
Butler  V.  Durham,  2  Ga.  413.  Idaho. 
Hayton  v.  Clemans,  30  Idaho  25,  165 
Pae.  994.  Ind. — Baum  v.  Thomas,  150 
Ind.  378,  50  N.  B.  357,  65  Am.  St. 
Eep.  368;  Moon  v.  Martin,  122  Ina. 
211,  23  N.  E.  668;  Turner  v.  Engle, 
121  Ind.  143,  22  N.  E.  880.  la.— Brain- 
ard V.  Holsaple,  4  G.  Gr.  485.  Ky. 
Logan  V.  Vanarsdall,  27  Ky.  L.  Bep. 
822,  86  S.  W.  981.  Mich. — ^McLean  v. 
Fitzsimons,  SO  Mich.  336,  45  N.  W. 
145;  Carney  V.  Carney,  63  Mich.  382, 


29  N,  W.  8?5.  Minn.— Pinger  v.  Fin- 
ger, 40  Minn.  417,  42  N.  W.  289.  Miss. 
Alexander  v.  Moye,  38  Miss.  640.  Neb. 
"Willard  v.  Ford,  16  Neb.  543,  20  N.  W. 
859.  N.  J. — Legendre  v,  Qoodridge,  46 
N.  J.  Eq.  419,  19  Atl.  543.  W.  Y.— Field 
v.  Holbrook,  14  How.  Pr.  103.  Ore. 
Lewis  V.  Lewis,  5  Ore.  169.  Tenn. 
Fenton  v.  Bell  (Tenn.  Ch.),  53  S.  W. 
984.  Tex. — Hickman  v.  Stewart,  69 
Tex.  255,  5  S.  W,  833;  Teague  v. 
Teague,  22  Tex.  Civ.  App.  443,  54 
'  S.  W.  632.  Wash.— Drown  v.  Ingels,  3 
Wash.  424,  28  Pae.  759.  W.  Va.— Beard 
V.  Arbuckle,  19  W.  Va.  135.  Wis. 
Kyes  V.  Merrill  F.  Co.,  92  Wis.  32, 
65  N.  W.  735;  Creamer  v.  Ingalls,  89 
Wis.  112,  61  N.  W.  82;  McMillan  v. 
Mason,  71  Wis.  405,  37  N.  W.  253. 

[a]  In  these  cases  are  forms  of  com- 
plaint held  sufficient.  la. — Wood  v. 
Lambert,  85  Iowa  580,  52  N.  W.  515. 
Kan.' — Paddock  v.  Pulsifer,  43  Kan. 
718,  23  Pae.  1049;  Curtis  v.  Stilson, 
38  Kan.  302,  16  Pae.  678;  McKee  v. 
Eaton,  26  Kan.  226.  Mass. — Nathan 
V.  Nathan,  166  Mass.  294,  44  N.  E. 
221.  Mont.— Muller  v.  Buyck,  12  Mont. 
354,  30  Pae.  386.  Neb.— Hartuett  v. 
Hartnett,  42  Neb.  2,3,  60  N.  W.  362; 
Loder  v.  Loder,  34  Neb.  824,  52  N.  W. 
814;  Armstrong  v.  Helfrieh,  34  Neb. 
358,  51  If.  W.  856;  Kithcart  v.  Lari- 
more,  34  Neb.  273,  51  N.  W.  768.  Okla. 
Day  V.  Mooney,  3  Okla.  608,  41  Pae. 
142.  S.  D. — Taylor  v.  National  Bank, 
6  S.  D.  511,  62  N.  W.  99.  Wash. 
Jackson  v.  Tatebo,  3  Wash.  456,  28 
Pae.  916;  Muzzy  v.  Tomkinson,  2 
Wash.  616,  27  Pae.  456,  28  Pae.  652, 
W.  Va.— Bierne'  v.  Eay,  37  W.  Va.  571, 
16  S,  E.  804.  Wis.— Weiriek  v.  Dodge, 
101  Wis.  621,  77  N.  W.  906;  Potter  v. 
Taggart,  54  Wis.  395,  11  N.  W.  678, 
complaint  good  on  demurrer  ore  tenus. 

[b]  Code  provisions  as  to  pleading 
in  cases  of  rescission  and  cancellation 
should  be  followed.  Hale  v.  Hale 
(Ala.),  75  So.  150,  statute  as  to  al- 
legations to  avoid  conveyance  of  in- 
saile  grantor. 

43.  Colo. — Jessey  v»  Butterfleld,  61 
Colo.  256,  157  Pae.  1.  Conn. — Lemon 
V.  Phoenix  Mut.  Life  Ins.  Oo.,j§B  Conn. 
294.  Fla.— Harknesa  V.  Fraser,  12  Fla. 
336.     Ind.— Balue  v.   Taylor,   136   Ind, 
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be  sufficient  on  that  theory.**  That  the  decree  will  be  effective,  if 
awarded,  should  appear  from  the  averments  of  the  bill  or  com- 
plaint.*' 

2.  Capacit7  of  Parties.  —  The  bill  or  complaint  should  show  the 
right  and  capacity  of  the  plaintiff  to  sue,*°  and  identify  the  defend- 
ant as  the  proper  person  to  proceed  against.*' 

3.  Grounds  of  Action.  —  a.  In  General.  —  The  grounds  upon 
which  complainant  bases  his  right  to  rescission  or  cancellation  must 
be  set  forth  in  the  bill,**  but  it  is  unnecessary  to  specify  the  grounds 


368,  36  N.  E.  368;  Indianapolis  First 
Nat.  Bank  v.  Boot,  107  Ind.  224,  8 
N.  E.  105;  "Western  Union  Tel.  Co.  v. 
Eeed,  96  Ind.  195;  Mescall  v.  Tully, 
91  Ind.  96.  Kan. — Grentner  v.  Fehren- 
schield,  64  Kan.  764,  68  Pac.  619;  Con- 
stant V.  Lehman,  52  Kan.  227,  34  Pac, 
745;  Missouri,  etc.  E.  v.  Miami,  12 
Kan.  482,  Me. — Cross  v.  Bean,  81  Me. 
525,  17  Atl.  710.  Md. — McElderry  v. 
Shipley,  2  Md.  25.  Mach. — Tilden  v. 
Streeter,  45  Mich.  533,  8  N.  W.  502. 

44.  Ala. — O'Briant  v.  O'Briant,  160 
Ala.  457,  49  So.  317.  Ariz. — ^Dessart 
V.  Bonynge,  10  Ariz.  37,  85  Pac.  723. 
Ark.— Priest  v.  Murphy,  103  Ark.  464, 
149  S.  W.  98.  Cal.— Barfield  v.  Price, 
40  Cal.  535.  Colo. — Lincoln  University 
V.  Eichardson,  11  Colo.  App.  151,  52 
Pae.  682.  Conn. — Coe  v.  Turner,  5 
Conn.  86.  Fla. — Florida  Clay  Co.  v. 
Vause,  57  Fla.  407,  49  So.  35.  Ga. 
Hutchinson  v.  Wiley,  130  Ga,  536,  61 
S.  E.  130.  Me.— Lumbert  v.  Hill,  41 
Me.  475.  Mass. — ^Wentworth  v.  Eieh- 
orn,  185  Mass.  6,  69  N.  E.  366.  Mich. 
Northwestern  Mut.  Life  Ins,  Co.  v. 
Amos,  136  Mich.  210,  98  N.  "W.  1018. 
Mo.— -Overton  v.  Overton,  131  Mo.  559, 
33  S.  W.  1.  N.  J.— "Wolters  v.  Schraflt, 
63  N.  J.  Eq,  793,  52  Atl.  694.  N.  D. 
Little  V.  Little,  2  N.  D.  175,  49  N.  W. 
736.  Ohio. — Knobb  v.  Lindsay,  5  Ohio 
468.  Pa. — Miller  v.  Piatt,  33  Pa.  Super. 
547.  Tex. — Southwestern  Sur.  Ins.  Co. 
V.  Ferguson,  62  Tex.  Civ.  App.  332,  131 
S.  W.  662.  Wash. — Drown  v.  Ingels,  3 
Wash.  424,  28  Pac.  759.  Wis.— Kyes 
V.  MerriU  F.  Co.,  92  Wis.  32,  65  N.  W. 
735;  McMillan  v.  Mason,  71  Wis.  405, 
37  N.  W.  253. 

45.  Gilbert  v.  Auster,  135  Wis.  581, 
116  N.  W.  177. 

46.  Ala. — ^Moore  v.  Tate,  102  Ala, 
320,  14  So.  635;  Moorer  v.  Moorer,  87 
Ala.  545,  6  So.  289.  OaJ.- Murphy  v. 
Crowley,  140  Cal.  141,  73  Pae.  820. 
Del. — Thompson  v.  Thompson,  6  Houst. 
225,  Ean. — ^Douglass  v.  Nuzum,  16  Kan. 
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515.  Mo. — Embrefe  v.  Patrick,  72  Mo, 
173.  Okla. — Burckhalter  v.  Vann,  157 
Pac.  1148. 

[a]  If  plaintiff  sues  as  heir,  devolu- 
tion of  title  must  be  shown.  Overall 
V.  Avant  (Tenn.  Ch.),  46  S.  W.  1031. 

[b]  A  joint  bill  must  show  a  right 
and  interest  as  to  all  joining.  Bridger 
V.  Thrasher,  22  Fla.  383;  Smith  v. 
Eoseboom,  10  Ind.  App.  126,  37  N.  B. 
559. 

[c]  Where  a  vendor  seeks  to  cancel 
an  instrument  of  conveyance  he  must 
affirmatively  show  he  had,  and  is  en- 
titled to  such  title  as  was  affected 
by  the  instrument.  Ala. — Moorer  v. 
Moorer,  87  Ala.  545,  6  So.  289.  Cona. 
Coe  V.  Turner,  5  Conn.  86.  Fla. — ^Bridg- 
er V.  Thrasher,  22  Fla.  383.  la.— Wil- 
son V.  Miller,  16  Iowa  111.  N.  D. 
Little  V.  Little,  2  N.  D.  175.  Ohio, 
Knobb  V.  Lindsay,  20  Ohio  468. 

[d]  The  mental  condition  of  the 
plaintiff  does  not  prevent  his  com- 
mencing and  obtaining  in  his  own 
name  a  suit  for  cancellation  prior  to 
the  appointment  of  a  guardian.  Ziegler 
V.  Bark,  121  Wis.  533,  99  N.   W.  224, 

47.  N.  y. — Townsend  v.  Bogert,  126 
N.  Y.  370,  27  N.  E.  555,  22  Am.  St. 
Eep.  835.  Ore. — Horrell  v.  Manning,  6 
Ore.  413.  Tex.— Boswell  v.  Pannell 
(Tex.  Civ.  App.),  146  S.  W.  233. 

[a]  If  it  shows  that  defendant 
claims  an  interest,  it  is  sufaeient  in 
this  regard.  Lucas  v.  Hendrix,  92  Ind. 
54;  Quibell  v.  Bust,  71  Hun  38,  24 
N.  Y.  Supp.  498. 

[b]  That  defendant  not  a  bona  flde 
holder  for  value  need  not  appear.  U.  S. 
Louisville,  N.  A.  &  0.  Ey.  Co.  v.  Ohio 
Valley  Imp.  &  C.  Co.,  57  Fed.  42. 
Cal. — Denike  v,  Santa  Clara  Valley  A. 
Soc,  9  Cal.  App.  228,  98  Pae.  687. 
Ohio. — Gwynne  v.  Jones,  5  Ohio  C.  C. 
298. 

48.  Ala. — Jones  v.  Johnston,  193  Ala 
265,  69  So.  427;  Page  v.  Whatley,  162 
Ala.  473,  50  So.  116;  Moore  v.  Tate, 
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of  invalidity  where  these  appear  on  the  face  of  the  instrument  made 
part  of  the  hill." 

b.  Mistake.  —  When  mistake  is  the  grounu  on  which  rescission 
or  cancellation  is  sought,  it  should  be  alleged""  precisely  and  definite- 
ly,'^ and  if  the  mistake  is  in  matter  of  law,  it  must  appear  that  de- 
fendant caused  it,  as  the  plaintiff 's  ignorance  of  law  is  not  an  excuse."" 

c.  Fraud.^^  —  (I.)  In  General.  —  Fraud  pleaded  as  the  basis  of 
rescission  or  cancellation  must  be  such  as  will  appeaP*  to  a  court  of 


102  Ala.  320,  14  So.  635.  Alk.— Storthz 
V.  Bank  of  England,  123  Ark.  451,  185 
S.  W.  784.  Cal.— Buena  Vista  Fruit  & 
V.  Co.  15.  Tuohy,  107  Cal.  243,  40  Pae. 
386;  McGrath  v.  Hyde,  HT  Cal.  38,  22 
Pac.  293.  Colo. — ^Florence  Oil  &  R.  Co. 
V.  McCumber,  38  Colo.  366,  88  Pac. 
265.  Conn. — Dunham  v.  New  Britain, 
55  Conn.  378,  11  Atl.  354.  111.— Sloane 
V.  Wells,  141  111.  502,  30  N.  E.  1042. 
Ind. — Jones  v.  Myers,  7  Blackf.  340. 
la. — Ferguson  v.  Ferguson,  165  N.  W. 
349.  Kan. — MoLellan  v,  Seim,  57  Kan. 
471,  46  Pac.  959.  Ky. — Moors  v.  Gil- 
.■bert,  178  Ky.  359,  198  S.  W.  903; 
Lindenberger  v.  Rowland,  158  Ky.  760, 
166  S.  W.  242.  Mich.— White  v.  Port 
Huron  &  M.  E.  Co.,  13  Mich.  356.  Mo. 
Anthony  v.  Bockefeller,>  102  Mo.  App. 
326,  76  S.  W.  491.  Mont.— Gaffney 
Mere.  Co.  ■;;.  Hopkins,  21  Mont.  13,  52 
Pac.  561.  Neb.— Alfree  Mfg.  Co.  v. 
Grape,  59  Neb.  777,  82  N.  W.  11.  N.  H. 
Cogswell  V.  Boston  &  M.  E.  E.,  101  Atl. 
145.  N".  Y. — Doherty  v.  American  Gas 
&  E.  Co.,  151  App.  Div.  697,  136  N.  Y. 
Supp.  238;  Pettit  v.  Shepherd,  5  Paige 
493,  28  Am.  Dec.  437;  Field  v.  Hol- 
brook,  14  How.  Pr.  103.  Ohio. — Eob- 
/  erts  V.  Elmore,  3  Ohio  Dee.  (Eeprint) 
208.  Pa.— Grubb's  Appeal,  90  Pa.  228. 
Wash. — ^Friday  v.  Parkhurst,  13  Wash. 
439,  43  Pac.  362.  W.  Va.— Beard  v. 
Arbuckle,  19  W.  Va.  135. 

49.  Simpson  v.  Edmiston,  23  W.  V^. 
675. 

50.  Sanford  v.  Nyman,  23  Mich. 
326;  Gamble  v.  Daugherty,  71  Mo«  599; 
Cox  V.  Esteb,  68  Mo.  110;  Barlow  v. 
Elliott,  56  Mo.  App.  374. 

[a]  Materiality  of  mistake  must  ap- 
pear. Wood  V.  Evans,  43  Mo.  App. 
230. 

See  generally   the  title    "Mistake." 

51.  XT.  S. — Salinas  v.  Stillman,  66 
Fed.  677,  14  C.  C.  A.  50.  Ala.— Porter 
V.  Collins,  90  Ala.  510,  8  So.  80.  Cal. 
Gumpel  V.  Castagnetto,  97  Cal.  15,  31 
Pae.  898.  Ga.— Carbine  v.  McCoy,  85 
Ga.  185,  11  S.  E.   651.     Ky.— Jenkins 


V.  Netherland,  3,Ky.  L.  Eep.  538.  Me. 
Stover  V.  Poole,  67  Me.  217.  Md. 
Grove  v.  Eentch,  26  Md.  367.  Ore. 
Hughey  v.  Smith,  65  Ore.  323,  133  Pac. 
68.  Pa. — Miller  v.  Piatt,  33  Pa.  Super. 
547. 

[a]  Circumstantial  allegations  suffi- 
cient. Grove  v.  Eentch,  26  Md.  367. 
Compare  Taylor  v.  Cayce,  97  Mo.  242, 

10  S.  W.  832. 

52.  Jenkins  v.  German  Lutheran 
Congregation,  58  Ga.  125;  Taylor  v. 
Cayce,  97  Mo.  242,  10  S.  W.  832. 

53.  See  generally  the  title  "Fraud 
and  Deceit." 

54.  U.  S. — Atlantic  Delaine  Co.  v. 
James,  94  V.  S.  207,  24  L.  ed.  112. 
Ala. — Olson  v.  Olson,  75  So.  313;  John- 
son V.  Eogers,  112  Ala.  576,  20  So.  929; 
Goree  v.  Clements,  94  Ala.  337,  10  So. 
906;  Bailey  v.  Litten,  52  Ala.  282. 
Ark. — Eighter  v.  Eoller,  31  Ark.  170; 
Wilson  V.  Strayhorn,  26  Ark.  28;  Hill 
V.  Bush,  19  Ark.  522.  Cal. — Witmer 
Bros.  Co.  V.  Weid,  108  Cal.  569,  41 
Pac.  491;  Burkle  v.  Levy,  70  Cal.  250, 

11  Pac.  643;  Davis  v.  McGrew,  68  Cal. 
xix,  8  Pac.  618.  Colo.— Smith  v.  Me- 
Court,  8  Colo.  App.  146,  45  Pac.  239; 
Travelers'  Ins.  Co.  v.  Eedfield,  6  Colo. 
App.  190,  40  Pac.  195.  Conn.— Park 
V.  Blodgett,  64  Conn.  28,  29  Atl.  133; 
Palmer  v.  Hartford  Ins.  Co.,  54  Conn. 
488,  9  Atl.  248.  Fla.— Chaires  v.  Brady, 
10  Fla.  133.  Ga. — Granniss  v.  Bates, 
55  Ga.  147.  111. — Witherwax  v.  Eid- 
die,  121  111.  140,  13  N.  E.  545.  Ind. 
Eobinson  v.  Eeinhart,  137  Ind.  674,  36 
N.  E.  519;  Dinwiddi©  v,  Kelley,  46 
Ind.  392.  Ky. — Forwood  v.  Forwood, 
86  Ky.  114,  5  S.  W.  361;  Coleman  v. 
McKinney,  3  J.  J.  Marsh.  246.  Me. 
Stover  V.  Poole,  67  Me.  217.  Md.— Wat- 
kins  V.  Stockett,  6  Har.  &  J.  435,  445; 
Showman  v.  Miller,  6  Md.  479.  Mich. 
Fred  Macey  Co.  v.  Macey,  143  Mich. 
138,  106  N.  W.  722,  5  L.  R.  A.  (N,  S.) 
1036.  Miss. — Clearman  v.  Cotton,  66 
Miss.  467,  6  So.  156.  Mo.— Hart  v. 
Hannibal  &  St.  J.  E.  Co.,  65  Mo.  509. 
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equity.     It  is  necessary  to  allege  in  specific  terms""  the  facts  and 
circumstances^^  constituting  the  fraud  relied  on.     The  rules  as  to 


N.  T. — New  Yorkj  etc.  Ey.  v.  Schuyler, 
18  N.  Y.  592.  E.  I.— Paine  v.  Baker, 
15  E.  I.  100,  23  AfL  141.  Utah.— Bur- 
lock  V.  Shupe,  5  Utah  428,  17  Pac.  19. 
Vt.— Smith  V.  Scribner,  59  Vt.  96,  7 
Atl.  711.  Wash. — Drown  v.  Ingles,  3 
Wash.  424,  28  Pac.  759. 

[a]  In  an  action  seeking  to  cancel 
a  deed  made  by  plaintiff  and  her  hus- 
band, it  was  alleged  that  she  believed 
that  the  grantee  had  often  heard  of 
the  overbearing  conduct  of  her  hus- 
band toward  her,  and  knowing  his 
vicious  temperament  and  dissolute  li^e, 
and  having  great  influence^  over  her 
husband,  used  such  influence  as  plain- 
tiff believes  to  perpetuate  and  effect 
the  fraud  over  plaintiff  by  obtaining 
the  deed  in  question,  held  to  allege 
nothing  material,  and  that  plain- 
tiff's belief  was  not  an  issuable  matter, 
pr  a  matter  giving  rise  to  an  infer- 
ence of  fraud.  Pratt  Land  &  Imp. 
Co.  V.  MeClain,  135  Ala.  452,  33  So. 
185,  93  Am.  St.  Eep.  35. 

55.  U.  S.— Bartol  v.  Walton  & 
Whanu  Co.,  92  Fed.  13.  Ala.— Ahlrichs 
V.  Parker,  187  Ala.  227,  65  So.  815; 
Johnson  v.  Eogers,  112  Ala.  576,  20 
So.  929;  Goree  v.  Clements,  94  Ala. 
337,  10  So.  906;  Bailey  v.  Litten,  52 
Ala.  282.  Ark- — Wilson  v.  Strayhorn, 
26  Ark.  28.  Cal.— Witmer  Bros.  Co. 
V.  Weid,  108  Cal.  569,  41  Pac.  491. 
Colo.— Smith  v.  McCourt,  8  Colo.  App. 
146,  45  Pac.  239.  Conn.— Park  Bros. 
&  Co.  V.  Blodgett  &  C.  Co.,  64  Conn. 
28,  29  Atl.  133;  Palmer  v.  Hartford 
Pire  Ins.  Co.,  54  Conn.  488,  9  Atl.  248. 
Fla.— Chairea  v.  Brady,  10  Fla.  133. 
HI.— Murphy  v.  Murphy,  189  111.  360, 
59  N.  B.  796.  Ky.— Forwood  v.  Nor- 
wood, 86  Ky.  114,  5  S.  W.  361;  Cole- 
man V.  McKinney,  3  J.  J.  Marsh.  246. 
Md. — Showman  v.  Miller,  6  Md.  479; 
Watkins  v.  Stockett's  Admr.,  6  Har.  & 
J.  435.  Tenn. — ^Upehurch  v.  Anderson, 
62  S.  W.  1115. 

[a.]  General  terms  are  insufSeient 
and  objectionable.  U.  S. — Gage  v.  Eiv- 
eraide  Tr.  Co.,  156  Fed.  1002;  Smith 
V.  Green,  37  Fed.  424.  Ala.— Cannon 
V.  Birmingham  Tr.  &  Sav.  Co.,  194  Ala. 
469,  69  So.  934;  J.  A.  Fay  &  Egan 
Co.  V.  Independent  Lumb.  Co.,  178 
Ala.  166,  59  So.  470;  Smith  v.  Collins, 
148  Ala.  672,  41  So.  825.  Ark.— Evans 
V.  Pettus,  112  Ark.  572,  166  S.  W.  955; 
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Sanders  v.  Carpenter,  102  Ark.  187, 
143  S.  W.  1091.  Fla.— Eiverside  Inv. 
Co.  V.  Gibson,  67  Fla.  130,  64  So.  439. 
Ga. — Eagan  v.  Conway,  115  Ga.  130, 
41  S.  E.  493;  West  v.  Eouse,  14  Ga. 
715.  lU.— Dexter  v.  McAfee,  163  111. 
508,  45  N.  E.  115;  Smith  v,  Britten- 
ham,  98  111.  188;  Stettauer  v.  Dwight, 
54  111.  App.  194.  Ind. — Srader  v.  Sra- 
der,  151  Ind.  339,  51  N".  E.  479;  Ault- 
man.  Miller  &  Co.  v.  Seichting,  126 
Ind.  137,  25  N.  E.  894;  Peck  v.  Vin- 
son, 124  Ind.  121,  24  N.  E.  726;  Turner 
V.  Engle,  121  Ind.  143,  22  N.  E.  880; 
Hardy  v.  Brier,  91  Ind.  91;  Darnell 
V.  Eowland,  30  Ind.  342.  la. — Carey 
V.  Cincinnati  &  C.  E.  Co.,  5  Iowa  357. 
Kan. — Leavenworth,  L.  &  G.  E.  Co.  v. 
Douglas,  18  Kan.  169.  Ky. — Campbell 
V.  Kerrick,  142  Ky.  279,  134  S.  W. 
186.  Minn. — Brooks  v.  Hamilton,  15 
Minn.  26.  Miss. — Memphis  &  C.  E.  Co. 
V.  Neighbors,  51  Mias.  412.  N.  Y. 
Schiefer  v.  Freygang,  125  App.  Div. 
498,  109  N.  Y,  Supp.  848;  Butler  v. 
Viele,  44  Barb.  166.  Ohio. — Duhme  v. 
Mehner,  10  Ohio  C.  C.  107.  Ore. 
Schindler  v.  Parzoo,  52  Ore.  452,  97 
Pac.  755.  Pa. — Stewart  v.  Stewart,  230 
Pa.  475,  79  Atl.  669;  Lewis  v.  Dunlap, 
5  Pa.  Super.  625.  Tenn. — MeCaleb  v. 
Peery,  5  Hayw.  88.  Tex. — Corbett  «. 
McGregor  (Tex.  Civ.  App.),  84  S.  W. 
278.  Wis.— Hall  v.  Bk.  of  Baldwin,  143 
Wis.  303,  127  N.  W.  969. 

[b]  As  to  constructive  fraud  the 
same  rule  prevails.  Dorris  v.  MoManua, 
3  Cal.  App.  576,  86  Pae.  909;  Fisher 
V.  Probart,  5  Hayw.   (Tenn.)    75. 

fc]  Where  the  real  ground  for  caji- 
cellation  is  mental  unsoundness,  par- 
ticularity of  acts  constituting  alleged 
fraud  is  not  essential.  Boynton  u. 
Eeese,  112  Ga.  354,  37  S.  E.  437. 

56.  U.  S. — Bartol  v.  Walton  & 
Whani  Co.,  92  Fed.  13.  Ala.— Adams 
V.  "Davidson,  192  Ala.  200,  68  So.  267; 
Smith  V.  Collins,  148  Ala.  672,  41  So. 
825;  Cannon  v.  Gilmer,  135  Ala.  302, 
33  So.  659.  Ark.— Conway  v.  Ellison, 
14  Ark.  360.  Cal.— Carlson  v.  Farm 
Land  Inv.  Co.,  32  Cal.  App.  538,  164 
Pac.  344,  348;  Thomaaon  v.  De  Greayer, 
96  Cal.  xviii,  31  Pac.  567;  De  Pedro- 
rena  v.  Hotchkiss,  95  Cal.  636,  30  Pae. 
787;  Hicka  v.  Thomas,  90  Cal.  289,  27 
Pac.  208,  376;  Lawrence  v.  Gayetty, 
78   Cal.   126,  20  Pac.  382,  12  Am.  St. 
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pleading  fraud  prevail  whether  fraud  is  the  sole  ground  for  equitable 


Eep.  29.  Colo. — Adams  v.  SehifEer,  11 
Colo.  15,  17  Pac.  21,  7  Am.  St.  Eep. 
202.  Fla.— Mattair  v.  Payne,  15  Fla. 
682.  Ga. — Anderson  v.  Goodwin,  125 
Ga.  663,  54  S.  E.  679;  Mclntyre  v. 
Cotton  States  Life  Ins.  Co.,  82  Ga. 
478,  9  S.  E.  1124;  Leyden  v,  Hickman, 
751  Ga.  684.  111. — Murphy  v.  Murpny, 
189  111.  360,  59  N.  E.  796;  Mortimer 
V.  McMullen,  102  111.  App.  593;  Stet- 
tauer  v.  Dwight,  54  111.  App.  194.  Ind. 
Studebaker  v.  Taylor,  170  Ind.  498,  83 
N.  E.  747,  125  Am.  St.  Eep.  397.  Kan. 
Eingle  v.  Quigg,  74  Kan.  581,  87  Pac. 
724;  McKee  v,  Eaton,  26  Kan.  226. 
Ky. — Brown  v.  Slaton,  172  Ky.  787,  189 
S.  W.  1130;  Matthey  v.  Wood,  12  Busli 
293.  Md.— Wenstrom  C.  D.  Co.  v.  Pur- 
nell,  75  Md.  113,  23  Atl.  134.  '  Mich. 
Laubengayer  v.  Eohde,  167  Mich.  605, 
133  N.  W.  535.  Mont.— Buhler  v.  Lof- 
tus,  53  Mont,  o-ffi,  165  Pac.  601;  Mul- 
ler  V.  Buyck,  12  Mont.  354,  30  Pac. 
386.  Neb. — Dunn  v.  Eemington,  9  Neb. 
82,  2  N.  W.  230.  N.  J.— Mott  v.  Mott, 
49  N.  J.  Eq.  192,  22  Atl.  997.  N.  C. 
McPhaul  V.  Walters,  167  N.  C.  182,  83 
S.  K  321.  Ore.— Hansel  v.  Norblad, 
78  Ore.  38,  151  Pac.  962;  Butts  v.  Pur- 
dy,  63  Ore.  150,  125  Pac.  313,  127 
Pae.  25.  Utah. — Eushtou  v.  Hallett,  8 
Utah  277,  30  Pac.  1014.  Vt.— Cromp- 
ton  V.  Beedle,  83  Vt.  287,  75  Atl.  331, 
Ann.  Cas.  1912A,  399,  30  h.  E.  A. 
(N.  S.)  748.  Wash.— Jackson  v.  Tate- 
bo,  3  Wash.  456,  28  Pac.  916.  W.  Va. 
Wilson  V.  Maxon,  56  W,  Va.  194,  49 
S.  E.  123.  Wis.— Potter  v.  Taggart,  54 
Wis.  395,  11  N.  W.  678. 

[a]  Mere  conclusions  as  to  fraud 
are  insuflScient.  U.  S. — ^Bartol  v.  Wal- 
ton, etc.  Co.,  92  Fed,  13.  Ala. — Pink- 
ston  V.  Boykin,  130  Ala.  483,  30  So. 
398;  Birmingham,  etc.  Co.  v.  Elyton 
L.  Co.,  93  Ala.  549,  9  So.  235;  Penny 
V.  Jackson,  85  Ala.  67,  4  So.  720.  Cal. 
Carlson  v.  Farm  Land  Inv.  Co.,  32  Cal. 
App.  538,  164  Pac.  344,  348.  HI.- Mur- 
phy V.  Murphy,  189  HI.  360';  59  N.  E. 
796;  Smith  v.  Brittenham,  98  111.  188. 
Kan. — State  v.  Williams,  39  Kan.  517, 

18  Pac.  727;  Leavenworth,  etc.  E.  Co. 
V.  Douglas  County,  18,  Kan.  169.  Ky. 
Brown  V:  Slaton,  172  Ky.  787,  189  8.  W. 
1130.  Miss. — Memphis  v.  Neighbors,  51 
Miss.  412.  N.  Y.— Butler  v.  Viele,  44 
Barb.    166.      R.   I. — Corey   v.   Howard, 

19  E.  L  723,  37  Atl.  946.  Tenn.— Up- 
church  V.  Anderson,  62  S.  W.  1115. 


[b]  'Traudulent"  does  not  form 
any  specific  charge.  McCaleb  v.  Peery, 
5  Hayw.  (Tenn.)   88. 

[c]  Allegations  by  a  guardian  to  set 
aside  a  lunatic's  deed,  need  not  be  so 
particular  as  otherwise  required,  as  he 
could  not  have  knowledge  of  the  pe- 
culiar and  special  phase  of  fraud  prac- 
ticed. Mott  V.  Mott,  49  N.  J.  Eq.  192, 
22  Atl.  997. 

[d]  Calling  the  representation  on  an 
"assurance"  is  good.  Pieseler  v. 
Stege,  86  Hun  595,  33  N.  Y.  Supp. 
749. 

[e]  A  specific,  categorical  averment 
of  fraud  is  not  necessary  if  the  facts 
pleaded  show  fraud.  Blackburn  v. 
Morrison,  29  Okla.  510,  118  Pac.  402, 
Ann.  Cas.  1913A,  523;  Crompton  v. 
Beedle,  83  Vt.  287,  75  Atl.  331,  30 
L.  E.  A.  (N.  S.)  748,  Ann.  Cas.  1912A, 
399,  note. 

[f]  Alleging  plaintiff's  financial  dis- 
tress is  not  enough,  unless  it  is  mate- 
rial in  connection  with  other  allega- 
tions that  he  was  by  false  and  fraud- 
ulent representations  thus  unduly  in- 
fluenced. Clough  V.  Adams,  71  Iowa 
17,  32  N.  W.  10. 

[g]  A  bill  alleging  merely  suspicious 
circumstances  is  insufficient.  Seanlan 
V.  Gillan,  5  Cal.  182. 

[h]  The  relation  of  intimate  friend- 
ship between  the  parties  may  be  proved 
without  being  specially  pleaded.  Wells 
V.  Houston,  29  Tex.  Civ.  App.  619,  69 
S.  W.  183. 

[i]  If  fraud  la  not  the  gist  of  the 
plaintiff's  action,  it  is  of  course  not 
necessary  that  the  bill  of  complaint 
does  not  specify  the  facts  constitut- 
ing any  fraud  alleged.  Ennis  v. 
Padgett,  122  Mo.  App.  539,  99  S.  W. 
782. 

[j]  That  fraud  be  alleged  in  totldem 
verbis,  not  necessary.  Grove  v.  Eenteh, 
26  Md.  367. 

[k]  But  fraud  may  be  averred  cir- 
cumstantially as  well  as  directly,  and 
still  satisfy  the  requirements  as  to  suf- 
ficiency. Ala. — Kennedy's  Heirs  v.  Ken- 
nedy's Heirs,  2  Ala.  571.  Ky. — Brown 
V.  Slaton,  172  Ky.  787,  189  S.  W.  1130. 
Md. — Grove  v.  Eentch,  26  Md.  367. 
Miss. — Peteet  v.  Crawford,  51  Miss. 
43.  Tex.— Hickman  v.  Stone,  69  Tex. 
255,  5  S.  W.  833. 

[1]  Minute  details  of  evidence  need 
not,   in   fact   should   not,   be   pleaded. 
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relief  or  is  coupled  with  some  other  ground."'  "Where  the  right  ^  to 
relief  is  based  on  both  fraud  and  unilateral  mistake,  both  these 
grounds  should  be  alleged  with  particularity,  certainty  and  pre- 
cision.^' 

(II.)   Particular  Elements.  —  It   should   appear  from    averments    of 
the  bill  what  the  representations  were,^'  that  they  were  materiaP" 


Hicks  V.  Thomas,  90  Cal.  289,  27  Pac. 
208,  376.  See  article  "Fraud,"  vol. 
10,  Standard  Proc,  motion  to  strike 
out  the  exact  conversation  of  the  par- 
ties was  sustained  as  being  evidence 
improperly  pleaded. 

[m]  Complaint  SufBcient. — The  com- 
plaint was  held  sufficient  in  each  of 
these  cases:  XT.  S. — Linn  v.  Green,  5 
MeCrary  380,  17  Fed,  407.  Cal.— Cut- 
ler V.  Fitzgibbons,  148  Cal.  562,  83 
Pac.  1075.  111. — Stephens  v.  Collison, 
249  111.  225,  94'  N.  E.  664.  la.— Wood 
V.  Lambert,  85  Iowa  580,  52  N.  W. 
515.  Kan. — Paddock  v.  Pulsifer,  43 
Kan.  718,  23  Pac.  1049;  Curtis  v.  Stil- 
son,  38  Kan.  302,  16  Pac.  678.  Ky. 
Titus  V.  Eochester  G.  Ins.  Co.,  97  Ky. 
567,  31  S.  W.  127,  53  Am,  St.  Rep. 
-  426,  28  L.  E.  A.  478.  Minn.— Brown 
V.  Manning,  3  Minn.  35,  74  Am.  Dec. 
736.  Neb.— Hartnett  v.  Hartnett,  42 
Neb.  23,  60  N.  W.  362;  Loder  v.  Loder, 
34  Neb.  824,  52  N.  W.  814;  Armstrong 
V.  Helfrieh,  34  Neb.  358,  51  N.  W. 
856;  Kithcart  v.  Larimore,  34  Neb.  273, 
51  N.  W.  768.  Tex.— Wyatt  v.  Cham- 
bers (Tex.  Civ.  App.),  182  S.  W.  16; 
Oar  V.  Davis  (Tex.  Civ.  App.),  135 
S.  W.  710.  Vt.— Crompton  v.  Beedle, 
83  Vt.  287,  75  Atl.  331,  Ann.  Cas. 
1912A,  399,  30  L.  E.  A.  (N.  S.)   748. 

[n]  Complaint  Insufficient.  —  The 
complaint  was  held  insuflScient  in  Arm- 
strong V.  Union  Trust  Co.,  113  Ark. 
509,  168  S.  W.  1119;  Gray  v.  Atlantic 
Tr.  &  D.  Co.,  113  Va.  580,  75  S.  E. 
226,   a  case   of  constructive  fraud, 

57.  See  cases,  infra,  this  note. 

[a]  For  cases  of  fraud  coupled  with 
mental  weakness,  see  Yount  v.  Yount, 
144  Ind.  133,  43  N.  E.  136;  Peck  v. 
Vinson,  124  Ind.  121,  24  N.  E.  726; 
Darnell  v.  Eowland,   30   Ind.   342. 

[b]  For  a  case  of  fraud  and  undue 
influence,  see  Magoon  v.  Marshall  (E. 
L),  85  Atl.  117;  for  fraud  and  in- 
capacity, see  Lee  v.  Thornton,  171  N.  C. 
209,  88  S.  E.  232. 

58.  Cal.— Carr  v.  King,  24  Gal.  App. 
713,  142  Pac.  131.  Oa.- Sikes  v.  Brad- 
ley, 20  Ga.  Aw.  470,  93  S.  E.  111. 
Ind.— New   v.   Wambach,   42   Ind.   456, 
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cited  in  note  to  55  Am.  St.  Eep.  519. 
la. — Plistil  V.  Kaspar,  168  Iowa  333, 
150  N.  W.  584.  ST.  Y.— Manheimer 
V.  Kuhn,  173  App.  Div.  135,  159 
N.  Y.  Supp.  437.  N.  C— America 
Potato  Co.  V.  Jeanette  Bros.  Co.,  174 
N.  C.  236,  93  S.  E.  795.  Ore.— Hyde 
V.  Kirkpatrick,  78  Ore.  466,  153  Pac. 
41,  488,  complaint  insufficient.  Tex. 
Cammack  v.  Prather  (Tex.  Civ.  App.), 
74  S.  W.  354, 

See  also  Home  Ins.  Co.  v.  Virginia 
Carolina  Chem.  Co.,  109  Fed.  681. 

59.  Cal. — Burkle  v.  Levy,  70  Cal. 
250,  11  Pac.  643.  Colo.— Wilson  v.  Mor- 
ris, 4  Colo.  App.  242,  36  Pac.  248.  Ind. 
Church  V.  Baumgardner,  46  Ind.  App. 
570,  fl2  N.  E.  7;  Conant  v.  National 
State  Bank,  121  Ind.  323,  22  N.  E,  250. 
Mont. — Buhler  v.  Loftus,  53  Mont.  546, 
165  Pac.  601.  Ore. — Henrickson  v. 
Hillsboro  Garden  Tracts,  78  Ore.  96, 
152  Pac.  495.  W.  Va.— Burley  v.  Wel- 
ler,  14  W.  Va,  264.  Wis.— Spence  v. 
Geilfuss,  89  Wis.  499,  62  N.  W.  529. 

[a]  By  whom  made  (1)  should  ap- 
pear. Cal.— -Schultz  V.  McLean,  25  Pac. 
427.  Ky. — Bradberry  v.  Keas,  5  J.  J. 
Marsh.  446.  Ohio. — ^Duhme  v.  Mehner, 
10  Ohio  0.  C.  107.  (2)  If  made  by 
agent,  the  name  of  the  agent  should 
be  averred.  Pinkston  v.  Boykin,  130 
Ala.  483,  30  So.  398. 

60.  Ark. — ^Yeates  v.  Pryor,  11  Ark. 
58.  Cal.— Bailey  v.  Fox,  78  Cal.  389, 
20  Pac.  868;  Marriner  v.  Dennison,  78 
Cal.  202,  20  Pac.  386;  Hawkins  v. 
Hawkins,  50  Cal.  558.  Colo. — Carlson 
V.  Akeyson,  172  Pac.  1058;  Larimer 
L.  Imp.  Co.  V.  Cowan,  5  Colo.  320;  Peo- 
ple V.  Tynon,  2  Colo.  App.  131,  29  Pac. 
809.  Ga. — Johnson  &  Co.  v.  O'Don- 
nell,  75  Ga.  453;  Boyce  v.  Watson,  20 
Ga.  517.  111. — Henshaw  v.  Bryant,  5 
111.  97.  la. — Carey  v.  Cincinnati  &  C. 
E.  Co.,  5  Iowa  357.  Ky. — Wilson  v.  La- 
foor,  1  J.  J.  Marsh.  6,  Md.— Me- 
Shane  v.  Hazlehurst,  50  Md.  107.  Miss. 
Ayres  v.  Mitchell,  3  Smed.  &  M.  683. 
Mo. — Wood  V.  Evans,  43  Mo.  App.  230. 
Mont. — Spencer  v.  Hersam,  31  Mont. 
120,  77  Pac.  418.  Neb.— Foley  v.  Hol- 
try,  43  Neb.  133,  61  N.  W.  120;  Stet- 
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and  false''^  and  made  with  a  knowledge  of  their  falsity,"^  or  in 
reckless  disregard  of  whether  they  were  true  or  false;"'  also  that  they 
were  made  with  intent  to  deceive;**  and  that  they  actually  did  de- 
ceive,"^ the  opposite  party,  and  that  damage  to  complainant  resulted 
therefrom.*® 


son  V.  Eiggs,  37  Neb.  797,  56  N.  W. 
628.  N.  Y. — Day  v.  Day,  95  App.  Div. 
122,  88  N.  Y.  Supp.  504,  allegations 
held  irrelevant.  Tex. — Adams  v.  Huff- 
master,  42  Tex.  15;  McGaffey  v.  Mil- 
lard, 17  Tex.  365;  Cooper  v.  Maggard 
(Tex.  Civ.  App.),  79  S.  W.  607;  Karnei 
V.  Ross,  43  Tex.  Civ.  App.  542,  95 
S.  W.  46,  allegations  held  good  against 
general  demurrer.  Va. — Seott  v.  Boyd, 
101  Va.  28,  42  S.  E.  918. 

[a]  A  general  allegation  of  the 
materiality  of  the  defendant's  repre- 
sentations, with  an  allegation  of  facts 
from  which  the  materiality  may  be 
inferred  is  sufficient,  as  against  a  gen- 
eral demurrer.  Karner  v.  Boss,  48  Tex. 
Civ.  App.  542,  95  S.  W.  46. 

[b]  That  defendant  misrepresented 
her  chastity  is  not  alone  enough  to 
cancel  an  antenuptial  agreement. 
Barnes  v.  Barne's,  110  Cal.  418,  42  Pae. 
904. 

61.  Cal.— Bailey  v.  Fox,  78  Cal.  389, 
20  Pac.  868;  Burkle  v.  Levy,  70  Cal. 
250,  11  Pae.  643.  Colo. — Wilson  v. 
Morris,  4  Colo.  App.  242,  36  Pae.  248. 
la. — Kimbell  v.  Moreland,  55  Ga.  164. 
Ind. — Studebaker  v.  Taylor,  170  Ind. 
498,  83  N.  E.  747,  125  Am.  St.  Rep. 
397;  Aultman,  Miller  &  Co.  v.  Seieh- 
ting,  126  Ind.  137,  25  N.  E.  894; 
Conant  v.  National  State  Bank,  121 
Ind.  323,  22  N.  E.  250;  Church  v.  Baum- 
gardner,  46  Ind.  App.  570,  92  N.  B. 
7.  Ky. — ^Titus  v.  Rochester  G.  Ina.  Co., 
97  Ky.  567,  31  S.  W.  127,  53  Am.  St. 
Rep.  426,  28  L.  R.  A.  478;  Matthey 
V.  Wood,  12  Bush  293.  Mo. — Wood  v. 
Evans,  43  Mo.  App.  230.  Mont.— Buh- 
ler  V.  Loftus,  53  Mont.  546,  165  Pac. 
601.  N.  Y. — McNulty  v.  Gilbert,  154 
App.  Div.  297,  138  N.  Y.  Supp.  996. 
R.  I.— Corey  v.  Howard,  19  E.  I.  723, 
37  Atl.  946.*  W.  Va. — Burley  v.  Weller, 
14  W.  Va.  264.  Wis. — Spence  v.  Geil- 
fuss,   89  Wis.  499,  62  N.   W.   529. 

62.  Colo. — Belmont  Mining  &  M.  Co. 
V.  Castigan,  21  Colo.  471,  42  Pae.  647. 
Ga. — Granniss  v.  Bates,  55  Ga.  147. 
Mass. — Root  V.  Bancroft,  8  Gray  619. 
Neb.— roley  v.  Holtry,  43  Neb.  133, 
61  N.  W.  120;  Stetson  v.  Riggs,  37 
Neb.   797,   56  N.   W.   628.     N.  Y.— De 


Silver  v.  Holden,  6  Civ.  Proe.  121,  18 
Jones  &  S.  236. 

63.  Colo. — Belmont  Mining  &  M.  Co. 
V.  Costigan,  21  Colo.  471,  42  Pac.  647. 
111.— Witherwax  v.  Riddle,  121  111.  140, 
13  N.  E.  545.  Mass. — Root  v.  Bancroft, 
8  Gray  619. 

64.  Cal. — Harding  v.  Robinson,  175 
Cal.  534,  166  Pac.  808;  Carlson  v. 
Farm  Land  Inv.  Co.,  32  Cal.  App.  538, 
164  Pac.  344,  348;  Pepper  v.  Vedova, 
26  Cal.  App.  406,  147  Pac.  105.  Colo. 
Carlson  v.  Akeyaon,  172  Pac.  1058.  Mo. 
Wood  V.  Evans,  43  Mo.  App.  230. 
Okla. — Blackburn  v.  Morrison,  29  Okla. 
510,  118  Pac.  402,  Ann.  Cas.  1913A, 
523. 

65.  Ala. — ^Union  Cemetery  Co.  v. 
Jackson,  188  Ala.  599,  65  So.  986.  Colo. 
Jessey  v.  Butterfield,  61  Colo.  256,  157 
Pac.  1.  Ga. — Edwards  v.  Richards,  95 
Ga.  655,  22  S.  E.  690;  Boyce  v.  Wat- 
son, 20  Ga.  517.  Ind. — Ross  v.  Hob' 
son,  131  Ind.  166,  26  N.  E.  775.  Kan 
Davis  V.  Hagler,  40  Kan.  187,  19  Pae. 
628.  Ky. — Porwood  v.  Porwood,  86  Ky, 
114,  5  S.  W.  361.  Me.— Pratt  v.  Phil 
brook,  33  Me.  17.  Md.— McShane  v. 
Hazlehurst,  50  Md.  107.  Mont. — Buh 
ler  V.  Loftus,  53  Mont.  546,  165  Pac, 
601;  Spencer  v.  Hersam,  31  Mont.  120 
77  Pac.  418.  N.  D. — Sneve  v.  Schwartz' 
25  N.  D.  287,  141  N.  W.  348.  Wash! 
Sackman  v.  Campbell,  15  Wash.  57,  45 
Pae.  895. 

[a]  That  the  other  contracting  party 
was  induced  to  act  by  reason  of  the 
fraudulent  statements  should  appear. 
Ala. — Bailey  v.  Jordan,  32  Ala.  50. 
Cal.— Bailey  v.  Fox,  78  Cal.  389,  20 
Pae.  868.  Ind. — Dinwiddle  v.  Kelley, 
46  Ind.  392.  Okla.— Shuler  v.  Hall,  42 
Okla.  325,  141  Pac.  280.  K.  I.— Corey 
V.  Howard,  19  R.  I.  723,  37  Atl.  946. 
Tex. — Parker  v.  Schrimsher  (Tex.  Civ. 
App.),  172  S.  W.  165. 

66.  U.  S.— Patton  v.  Glatz,  56  Fed. 
367;  Gross  v.  Geo.  W.  Scott  Mfg.  Co., 
48  Fed.  35;  Benton  v.  Ward,  47  Fed. 
253.  Ala.— Baker  v.  Maxwell,  99  Ala. 
558,  14  So.  468.  Cal.— Wainseott  v.  Oc- 
cidental Blder.  &  L.  Assn.,  98  Cal.  ,253, 
33  Pac.  88;  Bailey  v.  Fox,  78  Cal.  389, 
20  Pac.  868. 
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d.  Accident.  —  In  pleading  accident  as  a  ground  for  rescission 
or  cancellation,  the  general  rule,  requiring  the  facts  to  be  set  out 
with  particularity,  precision  and  certainty,  must  be  observed.^'' 

e.  Want  or  Failure  of  Consideration.  —  Want  or  failure  of  con- 
sideration, when  relied  on,  should  'dearly  appear  from  the  bill  or 
complaint."*  If  the  want  of  consideration  is  due  to  alleged  defects 
of  title   the   complaint  must  state   wherein    the    defects    consist."' 


[a]  The  precise  sum  need  not  be 
named.  Waiuacott  v.  Occidental  Bldg. 
&  L.  Assn.,  98  Gal.  253,  33  Pac.  88. 
Oolo. — Belmont  Mining  &  M.  Co.  v. 
Costigan,  21  Colo.  471,  42  Pac.  647. 
Ga. — Armstrong  v.  Penn,  105  Ga.  229, 
31  S.  E.  158.  111.— Smith  v.  Britten- 
ham,  98  111.  188.  Ind.— Srader  v. 
Srader,  151  Ind.  339,  51  N.  E.  479. 
Ky. — Grundy  v.  Louisville  &  N.  E.  Co., 
98  Ky.  117,  32  S.  W.  392;  English  l. 
Thomasson,  82  Ky.  280.  Mo. — Baas  v. 
Sanhorn,  119  Mo.  App.  103,  95  S.  W. 
955.  Mont. — Buhler  v.  Loftua,  53  Mont. 
546,  165  Pac.  601.  Neb.— Eihner  v. 
Jacobs,  79  Neb.  742,  113  N.  W.  220. 
N.  v.- Kley  v.  Healy,  127  N.  Y.  555, 
28  N.  E.  593.  Wis.— Lock-wood  v.  Al- 
len, 113  Wis.  474,  89  N.  W.  492; 
Spence  v.  Geilfuss,  89  Wis.  499,  62 
N.  W.  529;  Potter  v.  Taggart,  54  Wis. 
395,   11   N.   W.   678. 

[b]  The  averment  that  plaintiff 
parted  with  his  title  in  reliance  on  the 
fraudulent  representations  of  the  de- 
fendant, is  sufScient.  Eihner  v.  Jacobs, 
79  Neb.  742,  113  N.  W.  220. 

[c]  Where  a  mortgage  has  been 
fraudulently  procured,  the  mortgagee 
need  not  .allege  the  insolvency  of  the 
mortgagor  to  entitle  him  to  cancella- 
tion. Baker  v.  Maxwell,  99  Ala.  558, 
14  So.  468.  But  a  bill  by  a  second 
mortgagee  not  showing  that  plaintiS 
has  been  prejudiced  by  a  first  mort- 
gage sought  to  be  set  aside  is  de- 
murrable. Jones  V.  Myers,  7  Blackf. 
(Ind.)   340. 

[d]  Where  the  only  relief  sought  is 
rescission,  the  exact  amount  of  dam- 
age need  not  be  alleged,  though  it 
must  appear  that  plaintiff  suffered  loss 
by  reason  of  the  fraud.  Wainscott  v. 
Occidental  Bldg.  &  L.  Assn.,  98  Cal.  253, 
33  Pac.  88;  Bohall  v.  Diller,  41  Gal. 
532;  Herman  v.  Gray,  79  Wis.  182,  48 
N.  W.  113.  See  also  Brown  v.  Young, 
62  Ind.  App.  364,  110  N.  E.   562. 

67.  Segur  v.  Tingley,  11  Conn.  134. 

68.  Ala.— Bead  v.  Walker,  18  Ala. 
323.     Cal.— Larkin  v.  Mullen,  128  Cal. 
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449,  60  Pac.  1091;  Hicks  v.  Thomas, 
90  Gal.  289,  27  Pac.  208,  376;  Schultz 
V.  McLean,  25  Pac.  427.  111. — Sloane 
V.  Wells,  141  111.  502,  30  N.  E.  1042. 
Ind.— Tucker  v.  Eoach,  139  Ind.  275,  38 
N.  E.  822;  Kramer  v.  Williamson,  135 
Ind.  655,  35  N.  E.  388;  Moon  v.  Mar- 
tin, 122  Ind.  211,  23  N.  E.  668.  Ky. 
Butler  V.  Miller,  15  B.  Mon.  617.  Mich. 
McLean  v.  Fitzsimons,  80  Mich.  336, 
45  N.  W.  145.  Ore.— Schindler  v. 
Parzoo,  52   Ore.   452,  97  Pac.   755. 

Compare  11  Standard  Proc.  1023, 
1025. 

[a]  Coercion. — A  complaint  alleg- 
ing that  plaintiff  conveyed  land  to  de- 
fendant to  prevent  his  carrying  out  a 
threat  to  prosecute  plaintiff's  liuaband 
and  for  no  other  purpose  or  consid- 
eration and  that  by  the  threats  she 
was  coerced,  put  in  fear  and  induced 
to_  convey  the  property  and  not  other- 
wise, shows  a  want  of  consideration, 
and  is  good  without  alleging  the  value 
of  the  land.  Denney  v.  Eeber  (Ind. 
App.),  114  N.  E.  424. 

[b]  Wliere  the  element  of  time  en- 
ters into  the  inadequacy  of  considera- 
tion such  time  should  be  clearly  al- 
leged.    Ehino  V.  Emery,  65  Ped.  826. 

[c]  Express  averments  that  the  con- 
tract was  without  consideration  not 
necessary  where  the  matters  averred 
show  such  fact.  Alaniz  v.  Casenave,  91 
Gal.   41,   27  Pac.   521. 

[d]  A  complaint  to  cancel  a  mort- 
gage, showing  facta  constituting  usur- 
ious, worthless  or  grossly  inadequate 
consideration  and  pleaded  fully  and 
definitely,  will  be  good  against  a  de- 
murrer. Baum  V.  Thoms,  150  Ind.  378, 
50  N.  E.  357,  65  Am.  St.  Eep.  368. 

69.  Read  v.  Walker,  18  Ala.  323; 
McDonald  i).  Green,  9  Smed.  &  M. 
(Miss.)  138;  Latham  v.  Morgan,  Smed. 
&  M.  Gh.  611;  Moss  v.  Davidson,  1 
Smed.  &  M.   (Miss.)  112. 

[a]  An  allegation  that  "defendant 
has  no  title"  was  held  sufficient  in 
Read  v.  Walker,  18  Ala.  323. 

[b]  The  plaintiff  must    plead    and 
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f.  Incapacity  of  Contracting  Party. '">  —  Mental  incapacity  of  a 
contracting  party  cannot  be  made  an  issue  unless  it  is  distinctly  and 
adequately  alleged.'^  It  is  sufficient,  it  seems,  to  aver  that  the  party 
executing  the  instrument  was  "insane,""  or  an  "imbecile,""  or 
"of  unsound  mind,"^*  or  "incapable    of    transacting    business. "'« 


prove  the  alleged  defect  j  the  defend- 
ant is  not  required  in  the  first  in 
stance  to  deduce  title.  Moss  v.  David- 
son, 1  Smed.  &  M.   (Miss.)   112. 

70.  See  the  titles  "Incompetents;" 
"Insane  Persons;"  "Mental  State." 

71.  U.  S. — Stockmeyer  v.  Tobin,  139 
U.  S.  176,  11  Sup.  Ct.  504,  35  L.  ed. 
123;  Allore  v.  Jewell,  94  U.  S,  506, 
24  L.  ed.  260;  Harding  v.  Handy,  11 
Wheat.  103,  6  L.  ed.  429.  Oal.— Castro 
V.  GeU,  110  Cal.  2Pi!,  42  Pac.  804,  52 
Am.  St.  Eep.  84;  More  v.  Calkins,  85 
Cal.  177,  24  Pac.  729;  Wilson  v. 
Moriarity,  77  Cal.  596,  20  Pac.  134. 
Ga. — Jones  v.  Gilpin,  127  Ga..  379,  56 
S.  E.  426^  Eagan  v.  Conway,  115  Ga. 
130,  41  S.  E.  493;  Boynton  v.  Eeese, 
112  Ga.  354,  37  S.  E.  437.  lU.— Eingeu 
V.  Banes,  263  111.  11,  104  N.  E.  1023. 
Ind.— 'Raymond  v.  Wathen,  142  Ind. 
367,  41  N.  B.  815;  Peek  v.  Vinson,  124 
Ind.  121,  24  N.  E.  726;  Studabaker 
V.  Faylor,  52  Ind.  App.  171,  98  N.  E. 
318.  Ky. — ^Logan  v.  Vanarsdall,  27  Ky. 
L.  Eep.  822,  86  S.  W.  981.  Mich. 
Seeley  v.  Price,  14  Mich-  541.  N.  Y. 
Aldrich  v.  Bailey,  132  N.  Y.  85,  30 
N.  E.  264;  Hutchinson  v.  Brown,  Clark 
Ch.  408.  N.  J.— Mott  V.  Mott,  49  N.  J. 
Eq.  192,  22  Atl.  997.  N.  C— Eiggan 
V.  Green,  80  N.  C.  236,  30  Am.  Eep. 
77.  Tenn. — Overall  v.  Avant  (Tenn. 
Ch.),  46  S.  W.  1031.  Wis.— Anderson 
V.  Anderson,  122  Wis.  480,  100  N.  W. 
829;  Eiley  v.  Eiley,  34   Wis.  372. 

[a]  A  medical  description  of  the  in- 
capabilities is  unnecessary.  Fulwider 
V.  Ingles,  87  Ind.  414. 

[b]  Actual  insanity  need  not  be  al- 
leged if  the  facts  show  insanity.  Moore 
V.  Moore,  56  Cal.  89. 

[c]  Allegation  that  maker  was  com- 
mitted to  insane  hospital  at  the  time 
involved,  is  sufficient.  Towner  v. 
Towner,  65  W.  Va.  476,  64  S.  E.  732. 

[d]  Circumstances  from  which  a 
conclusion  of  such  condition  may  be 
drawn  make  an  averment  sufSeiently 
explicit.  Harding  v.  Handy,  11  Wheat. 
(U.  S.)   103,  6  L.  ed.  429. 

[e]  It  is  not  sufficient  to  allege 
merely  that  the  party  "is  of  weak 
and  feeble  intellect   and  incapable   of 


taking    care    of    himself."      Lawrence 
V.  Willis,  75  N.  C.  471. 

[f]  incapacity  at  time  of  trans- 
action, should  be  shown.  Eaymond  v. 
Wathen,  142  Ind.  367,  41  N.  E.  815; 
Carnagie  v.  Diven,  31  Ore.  366,  49  Pac. 
891. 

[g]  A  continuation  of  the  incapac- 
ity (1)  after  the  execution  of  the  in- 
strument need  not  be  alleged  (Egan  v. 
Conway,  115  Ga.  130,  41  S.  E.  493; 
Eaymond  v.  Wathen,  142  Ind.  367,  41 
N.  E.  815;  Louisville,  N.  A.  &  C. 
Ey.  Co.  V.  Herr,  135  Ind.  591,  35  N.  E. 
556;  Physio-Medical  College  v.  Wilkin- 
son, 108  Ind.  314,  9  N.  E.  167;  Stude- 
baker  v.  Faylor,  52  Ind.  App.  171,  98 
N.  B.  318),  unless  (2)  such  allegation 
is  necessary  to  show  want  of  ratifica- 
tion. Locke  V.  Cope,  94  Kan.  137,  146 
Pae.  416. 

[h]  As  to  intoxication,  as  incapac- 
itating the  party,  see  U.  S. — Thackrah 
V.  Haas,  119  U.  S.  499,  7  Sup.  Ct. 
311,  30  L.  ed.  486.  Oal.— Swan  v.  Tal- 
bot, 152  Cal.  142,  94  Pac.  238,  17  L.  E. 
A.  (N.  S.)  1066.  Colo.— Hale  v.  Stery, 
7  Colo.  App.  165,  42  Pac.  598.  N.  Y. 
Hutchinson  v.  Brown,  1  Clarke  Ch.  408. 
Tex. — Eomine  v.  Howard  (Tex.  Civ. 
App.),  93  8.  W.  690. 

72.  Hall  V.  Calvert  (Tenn.  Ch.),  46 
S.  W.  1120. 

73.  Hall  V.  Calvert  (Tenn.  Ch.),  46 
S.  W.  1120. 

74.  Ga. — Boynton  v,  Eeese,  11 S  Ga. 
354,  37  S.  E.  437.  Ind.— Mark  v.  North, 
155  Ind.  575,  57  N.  E.  902;  Thrash 
V.  Starbuck,  145  Ind.  673,  44  N.  E. 
543;  Yount  v.  Yount,  144  Ind.  133,  43 
N.  E.  136;  Pulwider  v.  Ingles,  87  Ind. 
414.  Ky.— Combs  v.  Combs,  23  Ky.  L. 
Eep.  1264,  65  S.  W.  13.  N.  Y.— Eiggs 
V.  American  Tract  Soc,  84  N.  Y.  330. 

75.  Ga. — Eagan  v.  Conway,  115  Ga. 
130,  41  S.  E.  493.  Ky.— Clay  v.  Clay's 
Committee,  179  Ky.  494,  200  S.  W. 
934;  Hounshell  v.  Sams,  10  Ky.  L. 
Eep.  485,  9  S.  W.  410.  Mich.— Seeley 
t-.  Price,  14  Mich.  541.  Miss. — Wherry 
V.  Latimer,  103  Miss.  524,  60  So.  563, 
642.     N.  D.— Sneve  v.  Schwartz,  25  N. 

]  D.  287,  141  N.  W.  348.    Tenn.— Overall 
i  V.  Avant   (Tenn.  Ch.),  46  S.  W.  1031. 
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Where  a  conveyance  by  an  insane  person  is  not  void  unless  the  grantee 
had  knowledge  of  the  incapacity,  such  knowledge  must  be  alleged." 
g.  Duress  and  Undue  Influence.''''  —  In  some  states,  in  alleging 
want  of  assent  on  account  of  duress,  undue  influence  and  kindred 
conditions,  general  averments  are  by  the  courts  deemed  sufScient.'^ 
But,  following  the  general  rule  of  pleading,  facts  and  not  mere  con- 
clusions should  be  averred.'^  The  circumstances  under  which  the 
contract  was  entered  into  should  be  set  out,^"  and  from  the  facts 
alleged  it  should  appear  that  there  was  a  domination  of  the  will  of 
one  claimed  to  be  thus  affected  by  another.*^ 


Contra,  Pritz  v.  Jones,  117  App.  Div. 
643,  102  N.  T.  Supp.  549:  Eiley  v. 
Riley,  34  Wis.  372. 

76.  Hale  v.  Hale  (Ala.),  75  So.  150; 
Studebaker  v.  Paylor,  170  Ind.  498,  83 
N.  E.  747,  125  Am.  St.  Kep.  397;  Thrash 
V.  Starbuct,  145  Ind.  673,  44  N.  E. 
543. 

77.  See  generally  the  title  "Dii- 
ress;"   "Undue  Influence." 

78.  McLeod  v.  McLeod,  137  Ala. 
267,  34  So.  228;  Letohatehie  Baptist 
Church  V.  Bullock,  133  Ala.  548,  32  So. 
58;  Glass  V.  Hay  good,  133  Ala.  489,  31 
So.  973.  Compare  Church  v.  Shank- 
lin,  95  Cal.  626,  30  Pae.  789.  The 
bill  was  held  insufficient  in  Shriver 
V.  MeCann  (Tex.  Civ.  App.),  155  S.  W. 
317. 

fa]  In  the  absence  of  a  special  de- 
murrer, a  bill  which  alleges  that  the 
grantee  fraudulently  took  advantage 
of  the  incapacity  and  weakness  of 
mind  of  the  grantor  and  procured  him 
to  sign  the  pretended  deed,  is  a  sufS- 
cient  allegation  that  the  deed  was  pro- 
cured through  undue  influence.  Col- 
lins V.  O'Laverty,  136  Cal.  31,  68  Pac. 
327. 

_  ri)]  In  charging  undue  influence,  it 
is  sufficient  to  allege  the  persons  who 
exercised  such  influence,  and  it  is  not 
necessary  to  allege  the  mode  in  which 
such  influence  was  exercised.  Leto- 
hatehie Baptist  Church  v.  Bullock,  133 
Ala.  548,  32  So.  58. 

79.  Ala. — Jackson  v.  Bowell,  87  Ala. 
685,  6  So.  95,  4  L.  R.  A.  637.  Ga. 
Bond  V.  Kidd,  122  Ga.  812,  50  S.  E. 
934;  Lee'  v.  Hamby,  119  Ga.  49,  45 
S.  E.  689.  Ind.— Tucker  v.  Eoach,  139 
Ind.  275,  38  N.  E.  822;  Ashmead  v. 
Eeynolds,  134  Ind.  139,  33  N.  E.  763, 
39  Am.  St.  Eep.  238.  N.  Y.— Mullin 
V.  Mullin,  119  App.  Div.  521,  104 
N.  T.  Supp.  323;  Lugar  v.  Byrnes,  48 
Hun  621,  1   N.  Y.  Supp.   262. 
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See  the  title  "Conclusions  of 
Law." 

[a]  Undu«  influence  is  an  inference 
from  the  facts  alleged.  Eeck's  Exr. 
V.  Eeck,  110  Md.  497,  73  Atl.  144; 
Brice  v.  Brice,  5  Barb.  (N.  T.)  533; 
Whelan  v.  Whelan,  3  Cow.  (N.  Y.) 
537. 

80.  Ala. — Glass  v.  Haygood,  133  Ala. 
489,  31  So.  973,  bill  held  sufficient. 
Colo. — Kellogg  V.  Kellogg,  21  Colo.  181, 
40  Pac.  358.  Ind. — Tucker  v.  Eoach, 
139  Ind.  275,  38  N.  E.  822;  McCormiek 
V.  Malin,  5  Blaekf.  509.  Kan.— Hill  v. 
Lewis,  45  Kan.  162,  25  Pac.  089.  Wash. 
Drown  v.  Ingels,  3  Wash.  424,  28  Pac. 
759.  Wis.— York  v.  Hinkle,  80  Wis. 
624,  50  N.  W.  895,  27  Am.  St.  Eep. 
73. 

81.  Ala.— Pratt  L.  &  Imp.  Co.  v. 
MeClain,  135  Ala.  452,  33  So.  185,  93 
Am.  St.  Rep.  35;  Eeynolds  v.  Excelsior 
Coal  Co.,  100  Ala.  296,  14  So.  573; 
Jackson  v.  Eowell,  87  Ala.  685,  6  So. 
95,  4  L.  E.  A.  637.  Cal.— Alaniz 
V.  Casenave,  91  Cal.  41,  27  Pac.  521; 
Wilson  V.  Moriarty;  77  Cal.  596,  20 
Pac.  134.  Conn. — Spencer  v.  Merwin. 
80  Conn.  330,  68  Atl.  370.  Ga.— Bond 
V.  Kidd,  122  Ga.  812,  50  S.  E.  934; 
Lee  V.  Hamby,  119  Ga.  49,  45  S.  iS. 
689.  Ind. — ^Yount  v.  Yount,  144  Ind. 
133,  43  N.  E.  136;  Ashmead  v.  Rey- 
nolds, 134  Ind.  139,  33  N.  E.  763,  39 
Am.  St.  Rep.  238.  Ky.— Hounshell  v. 
Sams,  10  Ky.  L.  Eep.  485,  9  S.  W. 
410.  Mich.— Carney  v.  Carney,  63  Mich. 
382,  29  N.  W.  875.  Minn.— Johnson  v. 
VelVe,  86  Minn.  46,  90  N.  W.  126;  St. 
Paul  Foundry  Co.  v.  Wegmann,  40 
Minn.  419,  42  N.  W.  288.  N.  J.— Leg- 
endre  b.  Byrnes,  44  N.  J.  Eq.  372,  14 
Atl.  621;  Probasco  v,  Probaseo,  30 
N.  J.  Eq.  63.  N.  Y.- Brice  v.  Briee, 
5  Barb.  533.  Tex.— Cooper  v.  Lee,  1 
Tex.  Civ.  App.  9,  21  S.  W.  998.  Wis, 
Creamer  v.  Ingalls,  89  Wis.  112,  61 
N.   W.  82. 
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4.  Describing  Instrument.  —  In  such  actions  the  plaintiff  must 
directly  and  positively  allege  that  he  executed  the  contract,  and  cor- 
rectly describe  it.^^  The  instrument  should  be  set  out  or  its  sub- 
stance stated,^^  or  a  copy  of  the  instrument  should  be  annexed  as 
an  exhibit  to  the  bill.** 


[a]  The  bill  was  held  sufficient  in 
the  following  cases:  Oal. — Stohr  v. 
Stohr,  148  Cal.  180,  82  Pac.  777 
(grantee's  undue  influence  and  grant- 
or's mental  incompetency);  Wilson  v. 
Moriarty,  77  Cal.  596,  20  Pac.  134.  Ga. 
Walker  v.  Hunter,  27  Ga.  336.  Kan. 
Hill  V.  Lewis,  45  Kan.  162,  25  Pac. 
589.  Mont. — Muller  v.  Buyek,  12  Mont. 
354,  30  Pac.  386.  Wash.— Kennedy  v. 
Currie,  3  Wash.  442,  28  Pac.  1028. 

[b]  The  result  of  the  alleged  undue 
influence  should  be  alleged  ?.nd  not 
merely  the  particular  acts  constituting 
it.  Ky. — Grundy  v.  Louisville  &  N.  E. 
Co.,  98  Ky.  117,  32  S.  W.  392.  N.  Y. 
Kley  V.  Healy,  127  N.  Y.  555,  28  N.  E. 
593.  Wis. — Weirich  v.  Dodge,  101  Wis. 
621,  77  N.  W.  906. 

[e]  A  bill  to  avoid  several  instru- 
ments for  duress  must  allege  facts 
sufficient  to  avoid  all  of  them.  Parker 
V.  Allen,  33  Tex.  Civ.  App.  206,  76  S. 
W.  74. 

82.  U.  S. — ^Eichardson  v.  Green,  61 
Fed.  423,  9  C.  C.  A.  565.  Ala.— War- 
ren V.  Crow,  195  Ala.  568,  71  So.  92; 
Pinkston  v.  Boykin,  130  Ala.  483,  30 
So.  398;  Ezzell  v.  Brown,  121  Ala. 
150,  25  So.  832;  Piedmont  Land  Imp. 
Co.  V.  Piedmont  F.  &  Mach.  Co.,  96 
Ala.  389,  11  So.  332.  Cal.— Maggini 
V.  Pezzoni,  76  Cal.  631,  18  Pac.  687; 
McDonald  v.  Mission  View  Homestead 
Assn.,  51  Cal.  210.  Dak. — Nation  v. 
Cameron,  2  Dak.  347,  11  N.  W.  525. 
Fla. — Waterman  v.  Higgins,  28  Fla. 
660,  10  So.  97.  Mo.— Poe  v.  Domec,  48 
Mo.  441. 

[a]  The  description  should  be  full 
and  ample  enough  to  identify  the  in- 
strument. Nation  v.  Cameron,  2  Dak. 
347,  11  N.  W.  525. 

[b'J  That  the  instrument  is  in  writ- 
ing (1)  should  be  alleged  in  cancella- 
tion suits  unless  that  fact  would  under 
the  circumstances  be  presumed.  Mc- 
Donald V.  Mission  View  Homestead 
Assn.,  51  Cal.  210.  (2)  But  this  need 
not  be  in  precise  terms.  Hicks  v,  Eupp, 
49  Mont.  40,  140  Pac.  97.     ^ 

[el  Where  the  instrument  is  In  the 
possession  of  the  adverse  person,  a 
copy,   or   accurate   description   is    not 


absolutely  necessary.  Gardner  v.  Fish- 
er, 87  Ind.  369. 

[d]  If  there  is  a   second    contract 

modifying  the  one  sought  to  be  re- 
scinded it  should  be  set  up,  but  fail- 
ure to  do  so  is  not  substantial  error. 
Twin  Lakes  L.  &  W.  Co.  v.  Dohner, 
242  Fed.   399,  155  C.  C.  A.  175. 

[e]  The  grantee,  or  person  claim- 
ing adversely  under  a  deed  should  be 
shown.  Nation  v.  Cameron,  2  Dak. 
347,   11   N.    W.   525. 

[f  ]  Real  estate  in  controversy  should 
be  described  (1)  with  clearness  and 
certainty  (Ala.- — Warren  v.  Crow,  195 
Ala.  568,  71  So.  92;  Pinkston  v.  Boy- 
kin,  130  Ala.  483,  30  So.  398;  Gallo- 
way V.  Vestal,  135  Ga.  707,  70  S.  E. 
589;  Satterfield  v.  Spier,  112  Ga.  84, 
37  S.  E.  211),  but  (2)  the  value  of 
the  property  need  not  be  alleged.  Eoss 
V.  Hodson,  131  Ind.  166,  26  N.  E. 
775. 

83.  Barnett  v.  Bryce  Furnace  Co., 
28  Ind.  App.  88,  60  N.  E.  363;  Cobb 
V.  Baker,  95  Me.  89,  49  Atl.  425. 

[a]  Pleading  legal  effect  of  instru- 
ment sufficient,  without  setting  out  the 
instrument.  Haw. — Maria  de  Souza 
V.  Soares,  21  Hawaii  330.  Mo. — An- 
derson V.  Gaines,  156  Mo.  664,  57  S.  W. 
726.  Wis. — Bishop  v.  Aldrich,  48  Wis. 
619,  4  N.  W.  775. 

[b]  In  Indiana  it  has  generally  been 
held  that  in  actions  to  set  aside  writ- 
ten instrument,  and  to  have  it  declared 
void,  on  the  ground  of  fraud  or  un- 
due influence  in  procuring  the  execu- 
tion, or  the  unsoundness  of  mind  of 
the  grantor,  such  instrument  is  not 
the  foundation  of  the  suit,  and  need 
not  be  made  a  part  of  the  complaint. 
Gum-Elastic  Eoofing  Co.  v,  Mexico 
Publishing  Co.,  140  Ind.  158,  39  N.  E. 
443,  30  L.  E.  A.  700;  Beatty  Nickel 
Oil  Co.  V.  Smothers,  49  Ind.  App.  602, 
96  N.  E.  19.  But  see  Barnett  v. 
Bryce  Furnace  Co.,  28  Ind.  App.  88,  60 
N.  E.  363. 

84.  Cobb  V.  Baker,  95  Me.  89,  49 
Atl.  425.  See  generally  the  title  "Ex- 
hibits." 

[a]  Recitals  in  a  deed  set  out  in 
complaint  or  as  an  exhibit  control  al- 
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5.  Conditions  Precedent.  —  a.  Prior  Demand  and  Disaffirmcmce. 
If  demand  for  performance^'  or  notice  of  disaffirmance'"  are  con- 
ditions precedent  to  tlie  suit  tliey  should  be  alleged;  otherwise  no 
averment  thereof  is  necessary.'^ 

b.  Tender.^^  —  Where  tender  before  suit  is  required,  the  bill  should 
show  that  it  was  made  or  allege  facts  to  excuse  a  failure  to  make  it.^° 

6.  Negativing  Defenses.  —  a.  In  General.  —  In  a  limited  sense, 
the  bill  in  some  cases  should  negative  a  defense.  Thus,  it  is  some- 
times held  that  the  allegations  must  disclose  that  the  plaintiff  was 
free  from  fault.'" 

b.  Excusing  Laches.^^  —  The  bill  or  complaint  should  show  when 
the  fraud  was  discovered,^^  and  that  the  plaintiff  was  diligent."^  If 
the  bill  shows  plaintiff  has  long  delayed  bringing  suit,  it  is  necessary 
to  allege  sufficient  facts  to  account  for  such  delay.'* 


legations  to  the  contrary.  Piedmont 
L.  Imp.  Co.  V.  Piedihont  Foundry  & 
Mach.  Co.,  96  Ala.  389,  11   So.   332. 

85.  Winfield  v.  Winfield  Water  Co., 
51  Kan.  70,  32  Pao.  663;  Cabiness  v. 
Holland  (Tex.  Civ.  App.),  30  S.  W. 
63. 

86.  Cal. — Hammond  v.  Wallace,  85 
Cal.  522,  24  Pac.  837^  20  Am.  St.  Eep. 
239.  Ind. — Eaymond  v.  Wathen,  142 
Ind.  367,  41  N.  E.  815.  Neb.— Alfree 
Mfg.  Co.  V.  Grape,  59  Neb.  777,  82  JSf. 
W.  11.  Wash.— Mulholland  v.  Wash- 
ington Match  Co.,  35  Wash.  315,  77 
Pao.  497. 

[a]  As  against  a  demuirer,  an  al- 
legation, in  an  action  to  rescind  a  bank 
stock  purchase  contract,  that  plaintiff 
gave  notice  of  his  election  to  rescind 
"as  soon  as  he  learned  the  true  con- 
dition of  the  bank,"  shows  a  full  dis- 
charge of  his  duty  as  to  time.  Taylor 
V.  National  Bank,  6  S,  D.  511,  62  N.  W. 
99. 

87.  Huffman  c.  Rickets,  60  Ind.  App. 
526,  111  N.  E.  322;  Mosier  v.  Walter, 
17  Okla.  305,  87  Pac.  877. 

[a]  Condition  subsequent  in  deed 
not  performed.  Huffman  v.  Rickets,  60 
Ind.  App.  526,  111  N.  E.  322;  Bogie 
V.  Bogie,  41  Wis.  209. 

[b]  Where  there  is  a  total  failure 
of  consideration  it  is  not  necessary  to 
give  notice  of  rescission  before  bring- 
ing suit  to  cancel  the  contract.  ShulJ 
V.  Crawford,  33  Cal.  App.  36,  164  Pac. 
330. 

88.  See  generally  the  article  "Ten- 
der." 

89.  See  infra,  VI,  A,  6,  a. 

90.  Ala.— Boddie  v.  Ward,  151  Ala;. 
198,  44  So.  105;  Ferris  v.  Hoagland, 
121   Ala.  240,  25  So.  834.     lU.— Dun- 
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away  v.  Robertson,  95  111.  419.  Tex. 
Futch  V.  Sanger  (Tex.  Civ.  App.),  163 
S.  W,  597,  holding  that  if  the  action 
is  on  account  of  alleged  illegality,  the 
bill  itself  must  show  the  plaintiff  was 
free  from  such  taint. 

91.  See  generally  the  title  "Laches." 

92.  V.  S. — Green  v.  Terwilliger,  56 
Fed.  384.  Cal.— Duff  v.  Duff,  71  Cal. 
513,  12  Pac.  570.  111.— Coolidge  v. 
Rhodes,  199  111.  24,  64  N.  B.  1074. 
S.  D. — Taylor  v.  National  Bank,  6  S.  D. 
511,  62  N.  W.  99.  Wash.— Mulholland 
V.  Washington  Match  Co.,  35  Wash. 
315,  77  Pac.  497. 

[a]  Plaintiff  need  not  allege  the 
precise  date  of  discovering  the  fraud, 
or  do  more  than  state  that  he  had 
knowledge  thereof  only  a  short  time 
■before  suit  brought,  or  at  some  time 
within  the  period  when,  under  stat- 
ute, he  may  sue.  Cal. — Moore  v.  Moore, 
56  Cal.  89.  Ga. — Edwards  v.  Richards, 
95  Ga.  655,  22  S.  E.  690.  lU.— Coolidge 
V.  Rhodes,  199  111.  24,  64  N.  E.  1074. 
Neb. — Foley  ■«.  Holtry,  43  Neb.  133, 
61  N.  W.  120.  S.  C— Smith  v.  Linder, 
77  S.  C.  535,  58  S.  E.  610. 

93.  Woods  V.  James,  87  Ky.  511,  9 
S.  W.  513;  Buford  v.  Brown,  6  B.  Mon. 
(Ky.)  553.  But  see  the  title  "Laches." 

94.  TJ.  S.— Church  v.  Swetland,  243 
Fed.  289,  156  C.  C.  A.  69;  Richardson 
r.  Green,  61  Fed.  423,  9  C.  C.  A.  565; 
Fisher  v.  Boody,  1  Curt.  206,  9  Fed. 
Cas.  No.  4,814.  Ala.  — Walling  v. 
Thomas,  133  Ala.  426,  31  So.  982; 
Howie  r..  North  Birmingham  Land  Co., 
95  Ala.  389,  11  So.  15;  Goree  v.  Clem- 
ents, 94  Ala.  337,  10  So.  906;  Scruggs 
r.  Decatur,  etc.  Co.,  86  Ala.  173,  5 
So.  440;  Betts  v.  Xivmn,  31  Ala.  219. 
Ark.— Adams  v.  Taylor,    14    Ark.    62. 
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c.    Mala  Fides  of  Defendant.  —  A  bill  to  cancel  a  negotiable  paper 


Cal.— Hart  V.  Kimball,  72  Cal.  283,  13  , 
Pae.  852;  Buff  v.  DufE,  71  Cal.  513,  12 
Pae.  570  J  Burke  v.  Levy,  70  Cal.  250, 
11  Pae.- 643;  LeEoy  v.  Mulliken,  59 
Cal.  281;  Moore  v.  Moore,  56  Cal.  89; 
Sublette  v.  Tinney,  9  Cal.  423.  Colo. 
Bohm  V.  Bohm,  9  Colo.  100,  10  Pae. 
790.  lU. — Booker  v.  Booker,  208  111. 
529,  70  N.  E.  709,  100  Am.  St.  Kep. 
250;  Kerfoot  v.  Billings,  160  111.  563, 
43  N.  B.  804;  Borders  v.  Hodges,  154 
111.  498,  39  N.  E.  597;  CMeago  v.  Cam- 
eron, 120  111.  447,  11  N,  B.  899.  Ind. 
Axtell  V.  Chase,  77  Ind.  74;  Matlock 
V.  Todd,  25  Ind.  128.  Ky.— Central 
Life  Ins.  Co.  v.  Taylor,  164  Ky.  844, 
176  S.  W.  373.  Minn. — ^Morrill  v.  Little 
Falls  Mfg.  Co.,  60  Minn.  405,  62  N.  W. 
548.  N.  Y.— Cohen  v.  Ellis,  16  Abb. 
N.  C.  320.  N.  0. — Moore  v.  Eeed,  37 
N.  C.  580.  Okla. — Skinner  v.  Seott, 
29  Okla.  364,  118  Pae.  394.  Pa.— Ob- 
ney  v.  Obney,  26  Pa.  Super.  116.  S.  0. 
Parham  v.  McCravy,  6  Eioh.  Eq.  14U. 
S.  D. — Parszyk  v.  Mach,  10  S.  D.  555, 
74  N,  W.  1027;  Taylor  v.  National 
Bank,  6  S.  D.  511,  62  N.  W.  99.  W.  Va. 
Hale  V.  Hale,  62  W.  Va.  609,  59  S.  E. 
1056,  14  L.  E.  A.    (N.   S.)    221. 

[a]  The  local  or  governing  statute 
of  limitations  must  be  overeome  by 
proper  allegations  in  the  bill.  Cal. 
Le  Eoy  v.  Mulliken,  59  Cal.  281;  Drum 

V  Whiting,   9    Cal.   422.     Colo.— Bohm 

V  Bohm,  9  Colo.  100,  10  Pae.  790.  Ind. 
Burt  V.  Bowles,  69  Ind.  1,  8;  Watson 
C.  &  M.  Co.  V.  Casteel,  68  Ind.  476; 
Muir  V.  Berkshire,  52  Ind.  149,  153; 
Deford  v.  Urbain,  48  Ind.  219;  Jeffer- 
sonville,  M.  &  L  E.  Co.  v.  Hendricks, 
41  Ind.  48,  62;  Perkins  v.  Eogers,  35 
Ind  124,  9  Am.  Eep.  639;  Pileher  v. 
Flinn,  30  Ind.  202;  Matlock  v.  Todd, 
25  Ind  128.  Minn. — Morrill  v.  Little 
Falls  Mfg.  Co.,  60  Minn.  405,  62  N.  W. 
548  S.  C. — Smith  v.  Linder,  77  S.  0. 
535!  58   S.  B.   610. 

fbl  Habitual  drunkenness  as  ex- 
cuse, see  Wright  v.  Fisher,  65  Mich. 
275,   32    N.    W.    605,    8    Am.    St.    Eep. 

886. 

rd  Infancy  or  coverture  as  excuse, 
see  Ill.-Kruse  v.  Stefflens,  f  I"-  112 
Ind.— Sims  v.  Bardoner,  86  Ind.  87  44 
Am.  Eep.  263.  Mass.— Merriam  u.  Bos- 
ton C.  &  F,  E.  Co.,  117  Mass.  241  Mo 
Kroenung  v.   Goehri,  112  Mo.   641,   20 

g,   W.  661.  ,   .. 

[d]     gonfidentiarl    or   near   relation- 


ship (1)  may  negative  laches.  Sears 
V.  Hieklin,  13  Colo.  143,  21  Pae.  1022; 
Eoss  V.  Payson,  160  111.  349,  43  N.  E. 
399.  (2)  For  eases  in  which  near  re- 
lationship did  not  have  that  effect  see 
Eing  V.  Lawless,  190  111.  520,  60  N.  E. 
881;  Hemphill  v.  Holford,  88  Mieh. 
293,  50  N.  W.  300. 

[ej  Ignorance  of  facts  on  part  of 
plaintiff  as  excuse  see  U.  S. — Pence  v. 
Langdon,  99  U.  S.  578,  25  L.  ed.  420. 
Ga. — Edwards  v.  Eichards,  95  Ga.  655, 
22  S.  E.  690;  Carbine  v.  McCoy,  85 
Ga.  185,  11  S.  B.  651.  111.— Suther- 
land V.  Eeeve,  151  111.  384,  38  N.  E. 
130.  Ky.— Carr  v.  Callaghan,  3  Litt. 
365.  Md.— Whitridge  v.  Whitridge,  76 
Md.  54,  24  Atl.  645.  Miss.— Brown  v. 
Norman,  65  Miss.  369,  4  So.  293,  7  Am. 
St.  Eep.  603.  Neb.— Foley  v.  Holtry, 
43  Neb.  133,.  61  N.  W.  120.  N.  Y, 
Cohen  v.  Ellis,  16  Abb.  N.  C.  320; 
Wager  v.  Eeid,  3  Thomp.  &  C.  332. 
Va.— Broddus  v.  McCall,  3  Call  546. 

[f]  Ignorance  of  the  law  may  ex- 
cuse the  delay  of  the  plaintiff  suing 
in  equity.  Cranmer  v.  McSwords,  24 
W.  Va.  594. 

[g]  Duress  or  undue  influence  as 
excuse,  see  Ala. — Thompson  v.  Lee,  31 
Ala.  292.  Ind. — Thompson  v,  Thomp- 
son, 132  Ind.  288,  31  N.  E.  529.  Md. 
Highberger  v.  Stiffler,  21  Md.  338,  83 
Am.  Dec.  593.  Mo. — Bell  v.  Campbell, 
123  Mo.  1,  25  S.  W.  359,  45  Am.  St. 
Eep.  505;  McClure  v.  Lewis,  72  Mo. 
314;  Bradshaw  v.  Yates,  67  Mo.  221, 
ten  years.  Eng. — Gowland  v.  De  Faria, 
17  Ves.  Jr.  20,  33  Eng.  Eeprint  8. 

Contra,  in  New  York.  Piper  v.  Hoard, 
65  How.  Pr.   228. 

[h]  Promises  to  make  restitution  as 
excusing  laches,  see  Walling  v.  Thom- 
as,  133   Ala.   426,  31   So.   982. 

[ij  Continued  insanity  as  excuse, 
see  Abernathie  v.  Eieh,  229  111.  412,  82 
N.   B.   308. 

[j]  Pleadings  may  show  party  in 
possession  of  the  land  which  he  claims, 
thereby  negativing  laches.  Ala. — Tread- 
well  V.  Torbett,  122  Ala.  297,  25  So. 
216.  Cal. — Eichards  v.  Farmers'  &  M. 
Bank,  7  Cal.  App.  387,  94  Pae.  393. 
111.— Wykle  V.  Bartholomew,  258  111. 
358,  101  N.  B.  597.  Mich.— Case  v. 
Case,  26  Mieh.  484.  W.  Va.— Mullina 
V.  Shrewsbury,  60  W.  Va.  694,  55  S.  E. 
736;   Battin  v.  Woods,  27  W.  Va.  58, 

Vol.  XXH 


1008 


RESCISSION  AND  CANCELLATION 


need  not  aver  that  defendants  are  not  bona  fide  holders,'*  since  such 
facts  are  matters  of  defense.'* 

d.  Ratification.  —  The  bill  or  complaint  need  not  negative  a  ratifi- 
cation of  the  contract.'^ 

7.  Plaintiff's  Doing  Eqiiity.  — a.  Necessity  of  Making  Averments 
Respecting. —  (I.)  General  Rule. —  The  maxim  of  equity  that  he  who 
seeks  equity  must  do  equity  is  particularly  applicable  to  suits  to 
rescind  or  cancel  contracts,'^  and,  as  in  other  equitable  proceedings, 
the  fact. that  complainant  has  done  or  is  willing  to  do  equity  must 
appear  from  his  bill  or  complaint.''  An  averment  that  the  plaintiff 
is  "ready  and  willing  to  do  equity"  is  sufficient,^  as  is  also  an  offer 
to  credit  defendant  with  the  amount  received  under  a  contract,  or 
perform  and  abide  by  the  decree.^ 

(II.)  Placing  in  Statu  Quo. —  (A.)  In  General.  — The  rescission  or 
cancellation  must  be  in  toto'  for  the  plaintiff  vrill  not  be  permitted  to 


95.  Louisville,  etc.  E.  Co.  v.  Ohio, 
etc.  Co.,  57  Fed.  42,  per  Lurton,  J. 
Contra,  Fuller  v.  Percival,  126  Mass. 
381. 

[a]  The  text  rule  was  applied  to 
the  purchase  of  realty  in  Des  Moines, 
etc.  R.  Co.  V.  Alley,  16  Fed.  732;  Davis 
V.  Tarwater,  15  Ark.  286.  See  Gwynne 
V.  Jones,  5  Ohio  C.  C.  298. 

96.  Root  V.  Bancroft,  8  Gray  (Mass.) 
619;  Gwynne  V.  Jones,  5  Ohio  C.  C. 
298. 

97.  Northern  Pac.  R.  Co.  v.  Kindred, 
14  Fed.  77,-  3  McCrary  627. 

98.  U.  S. — Des  Moines,  etc.  R.  Co. 
V.  Alley,  16  Fed.  732.  Ala. — Interstate, 
etc.  Co.  V.  National,  etc.  Bank,  76  So. 
356;  George  v.  New  England,  etc.  Co., 
109  Ala.  548,  20  So.  331;  American, 
etc.  Co.  V.  Sewell,  92  Ala.  163,.  9  So. 
143,  13  L.  R.  A.  299.  Colo.— Travelers' 
Ins.  Co.  V.  Eedfield,  6  Colo.  App.  190, 
40  Pac.  195.  Ind.— Westhafer  v.  Pat- 
terson, 120  Ind.  458,  22  N,  E.  414,  16 
Am.  St.  Rep.  330.  la. — Seymour  v. 
Shea,  62  Iowa  708,  16  N.  W.  196; 
Montgomery  v.  Gihbs,  40  Iowa  652. 
Miss. — Martin  v.  Broadus,  1  Freem. 
Ch.  35.  Mo.— Fry  v.  Piersol,  166  Mo. 
429,  66  S.  W.  171;  Haydon  v.  St. 
Louis,  etc.  R.,  117  Mo.  App.  76,  93 
S.  W.  833,  afflrmed  in  222  Mo.  126, 
121  S.  "W.  15.  Tex.— Gates  v.  Spark- 
man,  73  Tex.  619,  11  S.  W.  846,  15 
Am.  St.  Rep.  806.  W.  Va.— Worthing- 
ton  V.  Collins,  39  W.  Va.  406,  19  S.  E. 
527. 

99.  U.  S. — Alaska  &  C.  Commercial 
Co.  V.  Solner,  123  Fed.  855,  59  C.  C.  A. 
662.  Ala.— Wilks  v.  Wilks,  176  Ala. 
151,  57  So.  776.  Ark.— Griffith  v.  Max- 
field,    63    Ark.    548,    39    S.     W.     852; 
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Davis  V.  Tarwater,  15  Ark.  286.  Oal. 
Buena  Vista  Fruit  &  V.  Co.  v.  Tuohy, 
107  Cal.  243,  40  Pac.  386;  Creswell 
V.  Welchman,  95  Cal.  359,  30  Pac. 
553.  Conn. — Sherwood  i).  Salmon,  5 
Day  439,  5  Am.  Dee.  167.  Ga.— Thom- 
ason  V.  Pickett,  134  -Ga.  107,  67  S.  E. 
433.  Idaho. — Hayton  v.  Clemans,  30 
Idaho  25,  165  Pac.  994.  111. — ^Warner 
V.  Flaek,  278  111.  303,  116  N.  E.  197. 
Mont. — ^Buhler  v.  Loftus,  53  Mont.  546, 
165  Pac.  601.  Tex. — Cecil  v.  Henry 
(Tex.  Civ.  App.),  93  S.  W.  216. 

[a]  Where  it  is  sought  to  set  aside 
a  compromise  agreement  between  the 
parties  whereby  a  sum  of  money  and 
costs  were  paid  by  the  defendant,  the 
petition  should  offer  to  do  complete 
equity,  by  asking  that  the  costs  paid 
by  defendant,  and  the  amount  received 
by  the  plaintiff,  be  regarded  as  a  part 
payment  of  plaintiff's  damages,  or 
should  at  least  put  the  chancellor  in 
possession  of  all  the  facts,  so  that  he 
may  do  complete  equity  between  the 
parties.  The  failure  of  the  petition, 
however,  to  do  complete  equity,  does 
not  go  to  the  sufficiency  of  the  peti- 
tion to  state  a  cause  of  action.  Hay- 
don V.  St.  Louis  &  S.  F.  R.  Co.,  117 
Mo.  App.  76,  93  S.  W.  833. 

1.  Ala.— Wilks  V.  Wilks,  176  Ala. 
151,  57  So.  776.  Ga.— Bell  v.  Weyman, 
99  Ga.  273,  25  S.  B.  636.  Okla.— Gid- 
ney  v.  Chappell,  26  Okla.  737,  110  Pac. 
1099.  Tex. — Hatch  v.  De  La  Garza,  7 
Tex.  60;  Hurst  v.  Knight  (Tex.  Civ. 
App.),  164  S.  W.  1072;  Cecil  v.  Henry 
(Tex.   Civ.   App.),   93   S.    W.    216. 

2.  Pinkston  «,  Boykin,  130  Ala.  483, 
30  So.  398. 

3.  See  infra,  IX,  A,  4,  b. 
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retain  the  benefits  and  rescind  as  to  the  residue.*  The  defendant,  in 
other  words,  must  be  placed  in  statu  quo,^  and  the  general  rule  is 
that  the  bill  or  complaint  should  show  either  that  this  has  been  done 
or  that  complainant  stands  ready  to  do  it.* 


4.  Ark. — Buckner  v.  Pacific  &  G.  E. 
Ry.  Co.,  53  Aik.  16,  13  S.  W.  332. 
Cal. — Buena  Vista,  etc.  Co.  v.  Tuohy, 
107  Cal.  243,  40  Pac.  386;  Hicks  v. 
Thomas,  90  Cal.  289,  27  Pac.  208,  376. 
la. — Jackson  v.  Lynn,  94  Iowa  151,  62 
N.  W.  704,  58  Am.  St.  Eep.  386. 
Me. — Chase  v.  Hinckley,  74  Me.  181. 
Mich. — Place  v.  Brown,  37  Mich.  575. 
Miss. — Hanson  v.  Field,  41  Miss.  712. 
Mo.— Blount  V.  Spratt,  113  Mo.  48,  20 
S.  W.  967.  N.  J.— Eaton  v.  Eaton,  37 
N.  J.  L.  108,  18  Am.  Eep.  716.  N.  Y. 
Wilson  V.  Liawrence,  8  Hun  593;  Fisher 
V.  Conant,  3  E.  D.  Smith  199.  Tex. 
Coddington  v.  Wells,  59  Tex.  49.  Com- 
pare Chambers  v.  Wyatt  (Tex.  Civ. 
App.),  151  S.  W.  864.  Wis.— Van  Trott 
V.  Wiese,  36   Wis.  439. 

5.  Ala. — Southern  Bldg.  &  L.  Assn. 
V.  Casa  Grande  Co.,  119  Ala.  175,  24  So. 
886;  George  v.  New  England  Mtg.  S. 
Co.,  109  Ala.  548,  20  So.  331;  Grider  v. 
American  Mtg,  Co.,  99  Ala.  281,  12 
So.  775,  42  Am.  St.  Eep.  58;  Mortgage 
Security  Co.  v.  Powell,  97  Ala.  483,  12 
So.  55;  American  Mtg.  Co.  v.  Sewell, 
92  Ala.  163,  9  So.  143.  Cal.- More  v. 
Calkins,  85  Cal.  177,  24  Pac.  729.  Colo. 
Pershing  v.  Wolfe,  6  Colo.  App.  410, 
40  Pac.  856.  Ga. — Dotterer  v.  Free- 
man, 88  Ga.  479,  14  S.  E.  863;  Macon 
V.  Huflf,  60  Ga.  221.  Ind. — Hormann 
V.  Hartmetz,  128  Ind.  353,  27  N.  E. 
731.  Ind.  Ter. — Cherry  v.  Cox,  1  Ind. 
Ter.  578,  45  S.  W.  122.  Kan.— Basye 
V.  Paola  Eefining  Co.,  79  Kan.  755, 
101  Pae.  658,  131  Am.  St.  Eep.  746, 
25  L.  E.  A.  (N.  S.)  1302;  State  v. 
Williams,  39  Kan.  517,  18  Pac.  727. 
Mich. — Wright  v.  Dickinson,  67  Mich. 
580,  35  N.  W.  164,  11  Am.  St.  Eep. 
602.  N.  H. — Sipola  v.  Winship,  74  N. 
H.  240,  66  Atl.  962.  N.  Y.— Venice 
V.  Woodruff,  62  N.  Y.  462,  20  Am. 
Eep.  495.  S.  C. — Kean  v.  Landrum,  72 
S.  C.  556,  52  S.  C.  42L 

[a]  If  the  vendee  has  conveyed 
the  property,  real  or  personal,  received 
by  him,  to  another,  or  any  material 
part  thereof,  and  hence  cannot  make 
proper  restitution  to  the  vendor,  the 
bill  disclosing  such  facts  is  consid- 
ered as  being  without  equity,  and  the 
complainant  is  left  to  his  common  law 


remedy.  Ala. — ^Betts  v.  Gunn,  31  Ala. 
219.  Cal.— Bailey  v.  Fox,  78  CaL  389, 
20  Pac.  868;  Herman  v.  Haffenegger, 
54  Cal.  161.  Kan.  —  Patterson  v. 
Galusha,  53  Kan.  367,  36  Pac.  737; 
Neal  V.  Eeynolds,  38  Kan.  432,  16 
Pac.  785;  Jeffers  v.  Forbes,  28  Kan. 
174.  Ky. — Edwards  v.  Hanna,  5  J.  J. 
Marsh.  18.  IT.  Y.— Cobb  v.  Hatfield, 
46  N.  Y.  533;  Curtiss  v.  Howell,  39 
N.   Y.   211. 

6.  U.  S.— Stuart  v.  Hayden,  72  Fed. 
402,  18  C.  C,  A.  618,  36  U.  S.  App. 
462;  Beeves  v.  Corning,  51  Fed.  774; 
Courtright  v.  Burns,  48  Fed.  501.  Ala. 
Hartley  v.  Mathews,  96  Ala.  224,  11 
So.  452;  Thompson  v.  Sheppard,  85 
Ala.  611,  5  So.  334;  Adams  v.  Sayre, 
76  Ala.  509;  Betts  v.  Gunn,  31  Ala. 
219;  Parks  v.  Brooks,  16  Ala.  529; 
Duncan  v.  Jeter,  5  Ala.  604,  39  Am. 
Dec.  342;  Fitzpatriek  v.  Featherstone, 
3  Ala.  40.  Ark. — Smade  v.  Mann,  14 
S.  W.  1095;  Griffith  v.  Maxfield,  63 
Ark.  548,  39  S.  W.  852;  Myrick  v. 
Jacks,  39  Ark.  293;  Bozeman  v.  Brown- 
ing, 31  Ark.  364;  Johnson  v.  Walker, 
25  Ark.  196;  Davis  v.  Tarwater,  15 
Ark.  286.  Cal. — Kelley  v.  Owens,  120 
Cal.  502,  47  Pac.  369,  52  Pac.  143; 
Buena  Vista,  etc.  Co.  v.  Tuohy,  107 
CaL  243,  40  Pae.  386;  Barry  v.  St. 
Joseph  Hospital,  48  Pac.  68;  Wain- 
scott  V.  Occidental,  etc.  Assn.,  98  Cal. 
253,  33  Pac.  88;  Creswell  v.  Welch- 
man,  95  Cal.  359,  30  Pac.  553;  Ham- 
mond V.  Wallace,  85  Cal.  522,  24  Pac. 
837,  20  Am.  St.  Eep.  239;  More  v. 
Calkins,  85  Cal,  177,  24  Pale  729; 
Loazia  v.  Superior  Court,  85  Cal.  11, 
24  Pac.  707,  20  Am.  St.  Eep.  197; 
Wainwright  v.  Weske,  82  Cal.  193,  23 
Pac.  12.  Colo. — Jaeger  ■;;.  Whitsett,  3 
Colo.  105;  Pershing  v.  Wolfe,  6  Colo. 
App.  410,  40  Pac.  856;  Smith  v.  Earner, 
6  Colo.  App.  177,  40  Pac.  151;  Walker 
V.  Pogue,  2  Colo.  App.  149,  29  Pac. 
1017.  Conn. — Sherwood  v.  Salmon,  5 
Day  439,  5  Am.  Dec.  167.  Ga.— Bow- 
den  V.  Achor,  95  Ga.  243,  22  Pac.  254; 
Strodder  v.  Southern  G.  Co.,  94  Gft. 
626,  19  S.  E.  1022;  Dotterer  v.  Free- 
man, 88  Ga.  479,  14  S.  B.  863;  Lane 
V.  Lattimer,  41  Ga.  171;  Miller  v.  Cot- 
ten,   5   Ga.   341.     ni-T-Eigdon  v.    Wal- 
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(B.)   Eestobation  of  Consideeation —  Restoration  of  the  consideration 
or  an  offer  to  restore  should  generally  be  alleged^  or  facts  pleaded 


eott,  141  111.  649,  31  N.  E.  158;  Burn- 
ham  V.  Kidwell,  113  111.  425;  Wickiser 
«.'  iGook,  85  111.  68;  WMtlock  v.  Dea- 
Ijiiger,  59  111.  96;  Duncan  v.  Hum- 
phries; 58  HI.  App.  440.  Ind.— Srader 
i;.-Srader,  151  Ind.  339,  51  N.  E.  479; 
Balue  V.  Taylor,  136  Ind.  369,  36  N.  E. 
368  (citing  numerous  cases);  Norris  v. 
Seott,  6  Ind.  App.  18,  32  N.  E.  103, 
865.  la. — Armstrong  v.  Pierson,  5  Iowa 
317;  Eynear  v.  Neilin,  3  Greene  310. 
Kan. — Patterson  v.  Galusba,  53  Kan. 
367,  36  Pac.  737;  Constant  v.  Lehman, 
52  Kan.  227,  34  Pac.  745;  State  v. 
"Williams,  39  Kan.  517,  18  Pac.  727; 
Gribben  v.  Maxwell,  34  Kan.  8,  7  Pac. 
584;  Jeffers  v.  Forbes,  28  Kan.  174. 
Ky. — Buford  v.  Brown,  6  B.  Mon.  553; 
Abel  V.  Cave,  3  B.  Mon.  159;  Sneed  v. 
Waring,  2  B.  Mon.  522;  Stewart  v. 
Dougherty,  3  Dana  480;  Gray  v.  Shaw, 
17  Ky.  L.  Eep.  61,  30  S.  W.  402.  L». 
Bryant  v.  Stothart,  46  La.  Ann.  485, 
15  So.  76;  Ackerman  v.  McShane,  43 
La.  Ann.  507,  9  So.  483;  West  Car- 
roll V.  Gaddis,  34  La.  Ann.  928;  Blake 
V.  Nelson,  29  La.  Ann.  245;  StewaTt 
V.  Presley,  22  La.  Ann.  514.  Me. 
Chase  v.  Hinckley,  74  Me.  181;  Hard- 
ing V.  Jewell,  73  Me.  426;  Herrin  v. 
Libbey,  36  Me.  350.  Md.— Griffith  v. 
Frederick  County  Bank,  6  Gill  &  J. 
424.  Mass. — Craemer  v.  Wood,  102 
Mass.  441.  Mich. — Bedier  v.  Eeaume, 
95  Mich.  518,  55  N.  W.  366;  Merrill 
V.  Wilson,  66  Mich.  232,  33  .N.  W. 
716.  Miss. — Nolan  v.  Snodgrass,  70 
Miss.  794,  12  S(j.  583;  Pounds  v. 
Clarke,  70  Miss.  263,  14  So.  22;  Watts 
v.  Bonner,  66  Miss.  629,  6  So.  187; 
White  V.  Trotter,  14  Smed.  &  M.  30,  53 
Ain.  Dec.  112.  Mo. — Thompson  v.  Cohen, 
127  Mo.  215,  28  S.  W.  984,  29  S.  W.  88b. 
Mont. — Waite  v.  Vinson,  14  Mont.  405, 
36  Pac.  828.  Neb. — Miller  v.  Gunder- 
son,  48  Neb.  715,  67  N.  W.  769.  N.  H. 
Sanborn  v.  Batchelder,  51  N.  H.  426; 
Eiddle  v.  Gage,  37  N.  H.  519.  N.  T. 
Alexander  v.  Donohoe,  143  N.  T.  203, 
38  N.  E.  263;  Town  of  Venice  v.  Wood- 
ruff, 62  N.  T.  462,  20  Am.  Eep.  495; 
Gillet  V.  'Moody,  5  Barb.  185;  McDon- 
ald V.  Neilson,  2  Cow.  139,  14  Am. 
Dec.  431;  More  v.  Smedburg,  8  Paige 
600;  Burton  v.  Stewart,  3  Wend.  236, 
20  Am.  Dec.  692.  Okla. — Day  v. 
Mooney,  3  Okla.  608,  41  Pac.  142.  Pa. 
Bird's  Appeal,  91  Pa.  68.  S.  D.— Lovell 
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V.  McCaughey,  8  S.  D.  471,  66  N.  W. 
1085.  Tenn.— Cox  v.  E.  E.  Building, 
etc.  Assn.,  101  Tenn.  490,  48  S.  W. 
226;  Weidel  v.  Heidell,  12  Heisk.  98; 
Coppage  V.  Threadgill,  3  Sneed  577. 
Tex. — Stewart  v.  Houston,  etc.  E.  Co., 
62  Tex.  246;  Coddington  v.  Wells,  59 
Tex.  49;  Teague  v.  Williams,  6  Tex. 
Civ.  App.  468,  25  S.  W.  1048.  W.  Va. 
Christian  v.  Vance,  41  W.  Va.  754,  24 
S.  E.  596.  Wis. — ^Welsh  v.  Blackburn, 
92  Wis.  562,  66  N.  W.  528;  Daly  v. 
Brennan,  87  Wis.  36,  57  N.  W.  963; 
Becker  v.  Trickel,  .80  Wis.  484,  50  N. 
W.  406;  Paetz  v.  Stoppleman,  75  Wis. 
510,  44  N.  W.  834;  Van  Trott  1).  Wiese, 
36  Wis.  439;  Grant  v.  Low,  29  Wis. 
99.  Eng. — Hunt  v.  Silk,  5  East  449, 
102  Eng.  Eeprint  1142. 

7.  U.  S. — Twin  Lakes  L.  &  W.  Co. 
V.  Dohner,  242  Fed.  399,  155  C.  C.  A. 
175;  Chicago  T.  L.  &  L.  Co.'  v.  Eobert- 
son,  169  Fed.  287,  94  C.  C.  A.  577; 
Stuart  V.  Hayden,  72  Fed.  402,  18  C. 
C.  A.  618;  Courtright  v.  Burnes,  48 
Fed.  501.  Ala. — Mathews  v.  Carroll  M. 
Co.,  195  Ala.  501,  70  So.  143;  Con- 
sumers' Coal  &  F.  Co.  V.  Yarbrough, 
194  Ala.  482,  69  So.  897;  Hartley  v. 
Matthews,  96  Ala.  224,  11  So.  452; 
Thompson  v,  Sheppard,  85  Ala.  611,  5 
So.  334;  Duncan  v.  Jeter,  5  Ala.  604, 
39  Am.  Dec.  342;  Fitzpatrick  v. 
Featherstone,  3  Ala.  40.  Ark. — Ed- 
wards V.  Locke,  203  S.  W.  286;  Myrick 
V.  Jacks,  39  Ark.  '293;  Bozeman  «. 
Browning,  31  Ark.  364.  Cal. — Buena 
Vista  Fruit  &  V.  Co.  v.  Tuohy,  107 
Cal.  243,  40  Pac.  386;  Creswell  «. 
Welchman,  95  Cal.  359,  30  Pae.  553; 
Wainwright  v.  Weske,  82  Cal.  193,  23 
P,ac.  12;  Potter  v.  Eoeth,  67  Cal.  xx, 
7  Pac.  762;  Purdy  v.  Bullard,  41  Cal. 
444;  Barry  v.  St.  Joseph's  Hospital,  5 
Cal.  TJnrep.  Cas.  625,  48  Pac.  68.  Colo. 
Jessey  v.  Butterfield,  61  Colo.  256,  157 
Pac.  1;  Jaeger  v.  Whitsett,  3  Colo. 
105;  Travelers'  Ins.  Co.  v.  Eedfield,  6 
Colo.  App.  190,  40  Pac.  195;  Smith  v. 
Eamer,  6  Colo.  App.  177,  40  Pac.  151. 
Ga. — Thomason  v.  Pickett,  134  Ga.  107, 
67  S.  E.  433;  Bridges  v.  Barbree,  127 
Ga.  679,  56  S.  E.  1025;  Strodder  v. 
Southern  G.  Co.,  94  Ga.  626,  19  S.  E. 
1022;  Lane  v.  Latimer,  41  Ga.  171; 
Miller  v.  Gotten,  5  Ga.  341.  Idaho. 
Hayton  v.  Clemans,  30  Idaho  25,  165 
Pac.   994.     HI. — Babcock    v.    Farwell, 


RESCISSION  AND  CANCELLATION 


1011 


245  111.  14,  91  N.  E.  683,  19  Ann. 
Cas.  74,  137  Am.  St.  Eep.  284;  Dun- 
bar V.  American  Tel.  &  Tel.  Co.,  224 
111.  9,  79  N.  B.  423,  8  Ann.  Cas.  57, 
115  Am.  St.  Rep.  132;  Mortimer  v. 
McMuUen,  202  111.  413,  67  N.  E.  20. 
Ind. — Studabaker  v.  Faylor,  170  Ind. 
498,  83  N.  E.  747,  127  Am.  St.  Eep. 
397;  Indianapolis  Abattoir  Co.  v. 
Bailey,  54  Ind.  App.  370,  102  N.  E. 
970.  la. — Detrick  v.  Patterson,  159 
Iowa  460,  141  N.  W.  325;  McCorkell 
V.  Karhoff,  90  Iowa  545,  58  N,  W. 
913;  Seymour  v.  Shea,  62  Iowa  708, 
16  N.  W.  196.  Kan.— Patterson  v. 
Galusha,  53  Kan.  367,  36  Pac.  737; 
G-ribben  v.  Maxwell,  34  Kan.  8,  7 
Pao.  584,  55  Am.  Eep.  233.  Ky.— West- 
ern &  S.  L.  Ins.  Co.  V.  Quinn,  130  Ky. 
397,  113  S.  W.  456;  Buford  v.  Brown, 
6  B.  Mon.  553;  Abel  v.  Cave,  3  B. 
Mon.   159;    Gray   v.   Shaw,   17   Ky.   L. 

Eep.  61,  30  S.  W.  402.     Me Harding 

V.  Jewell,  73  Me.  426.  Mich.— Bedier 
V.  Eeaume,  95  Mich.  518,  55  N.  W. 
366;  Merrill  v.  Wilson,  66  Mich.  232, 
33  N.  W.  716.  Miss. — Barrier  v.  Kelly, 
82  Miss.  233,  33  So.  974,  62  L.  E.  A. 
421;  Nolan  «,  Snodgrass,  70  Miss.  794, 
12  So,  583;  Watts  v.  Bonner,  66  Miss. 
629,  6  So.  187.  Mont.— Buhler  v.  Lof- 
tus,  53  Mont.  546,  165  Pac.  601.  N".  Y. 
Hedges  v.  Pioneer  Iron  Wks.,  166  App. 
Div.  208,  151  N,  Y.  Supp.  495;  Staiger 
17.  Klitz,  136  App.  Div.  874,  122  N.  Y. 
§upp.  107;  Lake  v.  Lake,  136  App.  Div. 
47,  119  N.  Y.  Supp.  686;  Smith  v.  Hew- 
lett, 29  App.  Div.  182,  51  N.  Y.  Supp. 
910;  Spencer  v.  Clarke,  48  Hun  621, 
1  N.  Y.  Supp.  533,  15  N.  Y.  St.  949. 
N.  H.— Shepherd  v.  Temple,  3  N.  H. 
455.  N.  C— Williams  v.  Dunn,  151  N. 
0.  107,  65  S.  E.  754;  Jones  v.  Gerock, 
59  N.  C.  190.  N.  D.— Loff  v.  Gibbert, 
166  N.  W.  810;  Donovan  v.  Dickson,  37 
N.  D.  404,  164  N.  W.  27.  Okla.— Mar- 
tin V.  Bruner,  166  Pac.  397.  S.  D. 
Lovell  V.  McCaughey,  8  S.  D.  471,  66 
N.  W.  1085.  Tex. — Gates  v.  Sparkman, 
73  Tex.  619,  11  8.  W.  846,  15  Am. 
St.  Eep.  806;  Life  Assn.  of  America 
V.  Goode,  71  Tex.  90,  8  S.  W.  639; 
Terrill  v.  Dewitt,  20  TeX.  256.  W.  Va. 
Eyan  v.  Nuce,  67  W.  Va.  485,  68  S.  E. 
110;  Cheuvront  v.  Cheuvront,  54  W. 
Va.  171,  46  S.  B.  233;  Christian  v. 
Vance,  41  W.  Va.  754,  24  S.  B.  596. 
Wis.— Hyland  v.  Eoe,  111  Wis.  361,  87 
N.  W.  252,  .  87  Am.  St.  Eep.  873; 
Welsh  V.  Blackburn,  92  Wis.  562,  66 
N.  W.  528;  Van  Trott  v.  Wiese,  36 
Wis.  439, 


[a]  But  the  omission  to  plead  a 
tender  is  not  fatal  per  se.  Cal. — Lange 
V.  Geiser,  138  Cal.  682,  72  Pac.  343; 
Newman  t;.  Smith,  77  Cal.  22,  18  Pac. 
791.  Ind. — Gatling  1/.  Newell,  9  Ind. 
572,  578;  McCormick  v.  Malin,  5  Blackf. 
509.  Mo.— Haydon  v.  St.  Louis  &  S.  V. 
E.  Co.,  117  Mo.  App.  76,  93  S.  W. 
833.  N.  Y. — Springport  v.  Teutonia 
Sav.  Co.,  75  N.  Y.  397.  Wis.— Luding- 
ton  V.  Patton,  111  Wis.  208,  86  N.  W. 
571;  HoUenback  v.  Shoyer,  16  Wis. 
499;  Dunn  v.  Amos,  14  Wis.  106. 

[b]  That  no  offer  to  restore  Is 
necessary,  see  IT.  S. — Twin  Lakes  L.  & 
W.  Co.  V.  Dohner,  242  Fed.  399,  l&S 
C.  b.  A.  175.  Minn.— Knappen  v.  Free- 
man, 47  Minn.  491,  50  N.  W.  533 
(probably  the  leading  case) ;  Coolbaugh 
V.  Eoemer,  32  Minn.  445,  21  N.  W. 
472.  N.  H.— Thorpe  v.  Packard,  73  N. 
H.  235,  60  Atl.  432.  N.  Y.— Hay  v. 
Hay,  13  Hun  315.  Okla.— Harris-Lip- 
sitz  Co.  V.  Oldham,  155  Pac.  865; 
Washington  v,  Oolvin,  55  Okla.  774, 
155  Pac.  251. 

[c]  Usurious  c'ontract  rescindable 
though  no  offer  to  repay  principal  and 
interest.  Schermerhom  v.  Talman,  14 
N.  Y.  93;  Beeeher  v.  Ackerman,  1  Abb. 
Pr.  N.  S.   (N.  Y.)   141. 

[d]  As  to  return  of  an  unearned 
premium  upon  suing  to  cancel  an  in- 
surance policy,  see  Ariz. — Hartford 
Fire  Ins.  Co.  v.  Stephens,  18  Ariz.  339, 
161  Pac.  684.  Cal. — Mangrum  v.  Law 
Union  &  E.  Ins.  Co.,  172  Cal.  497, 
157  Pac.  239,  Ann.  Cas.  1917B,  907, 
L.  E.  A.  1916F,  440.  lU.— National 
Hotel  Co.  V.  Merchants'  Fire  Assur. 
Corp.,  183  111.  App.  71.  Md.— German 
U.  F.  Ins.  Co.  V.  Clarke  Co.,  116  Md. 
622,  82  Atl.  974,  Ann.  Cas.  1913D,  488, 
39  L.  E.  A.  (N.  S.)  829.  N.  J.— David- 
son V.  German  Ins.  Co.,  74  N.  J.  L. 
487,  65  Atl.  996,  13  L.  E.  A.  (N.  S.), 
884,  12  Ann.  Cas.  1065.  N.  Y.— Smith 
Lumb.  Co.  V.  Colonial  Assur.  Co.,  172 
App.  Div.  149,  158  N.  Y.  Supp.  198. 
Ohio. — Phoenix  M.  F.  Ins.  Co.  v. 
Brecheisen,  50  Ohio  St.  542,  35  N.  B. 
53.  Tex. — Niagara  F.  Ins.  Co.  v. 
Mitchell  (Tex.  Civ.  App.),  164  S.  W. 
919;  Polemanakos  v.  Austin  Fire  Ins. 
Co.  (Tex.  Civ.  App.),  160  S.  W.  1134. 
Wis. — Straker  v.  Phoenix  Ins.  Co.,  101 
Wis.  413,  77  N.  W.  752. 

[e]  An  offer  to  restore  what  was 
received  Is  not  necessary  where  the 
judgment  and  decree  prayed  for  al- 
lows a  deduction  o£  the  consideration 
received  from  the  amount  of  the  re- 
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to  excuse  a  failure  to  do  so.'    If  return  of  the  consideration  before 


covery.  Harris  v.  Equitable  Life  Assur. 
Soc,  64  N.  Y.  196;  AUerton  v.  Aller- 
ton,  50  N.  Y.  670;  Pritz  v.  Jones,  117 
App.  Div.  643,  102  N.  Y.  Supp.  549. 

[f  ]  Offer  to  pay  interest  not  neces- 
sary. Wilks  V.  Wilks,  176  Ala.  151, 
57  So.  776.  But  see  Dean  v.  Robert- 
son, 64  Miss.  195,  1  So.  159. 

[g]  A  stockholder's  bill  to  cancel  a 
corporation's  bonds  and  mortgage  se- 
curing them,  must  offer  to  restore  what 
the  corporation  has  received.  Spencer 
V.  Clark,  1  N.  Y.  Supp.  533. 

[h]  Offering  to  account  for  rents 
and  profits,  see  Ala. — Garner,  Neville 
&  Co.  V.  Leverett,  32  Ala.  410.  Ark. 
Griffith  V.  Maxfield,  63  Ark.  548,  39 
S.  W.  852.  Cal.— Fratt  v.  Fiske,  17 
Cal.  380.  Conn.— Penfield  v.  Penfield, 
41  Conn.  474.  Ga. — Leyden  v.  Hick- 
man, 75  Ga.  684;  Atlanta,  etc.  R.  Co. 
V.  Hodnett,  36  Ga.  669.  111. — ^Fabrica 
V.  Yonder  Brelie,  190,111.  460,  60  N.  E. 
835.  Md.— Wampler  v.  Wolfinger,  13 
Md.  337.  Mich. — Hack  v.  Norris,  46 
Mich.  587,  10  N.  W.  104. 

8.  U.  S.— Thredgill  v,  Pintard,  12 
How.  24,  13  L.  ed.  877;  Gross  v.  Geo. 
"W.  Scott  Mfg.  Co.,  48  Fed.  35.  Ala. 
Pinkston  v.  Boykin,  130  Ala.  483,  30 
So.  398;  Loxley  v.  Douglas,  121  Ala. 
575,  25  So.  998;  Orendorff  v.  Tallman, 

90  Ala.  441,  7  So.  821;  Smith  v.  Rob- 
ertson, 23  Ala.  312.  Ark. — Johnson  v. 
Walker,  25  Ark.  196;  Bellows  v.  Cheek, 
20  Ark.  424;  Seaborn  v.  Sutherland,  17 
Ark.  606;  Davis  v.  Tarwater,  15  Ark. 
286.  Cal.— Fratt  v.  Fiske,  17  Cal.  380. 
Colo. — Godding  v.  Decker,  3  Colo.  App. 
198,  32  Pac.  832.  Ga.— Egan  v.  Con- 
way, 115  Ga.  130,  41  S.  E.  493.  Ind. 
Thrash  v.  Starbuck,  145  Ind.  673,  44 
N.  E.  543;  Peck  v.  Vinson,  124  Ind. 
121,  24  N.  E.  726;  Westhafer  v.  Pat- 
terson, 120  Ind.  459,  22  N.  E.  414,  16 
Am.    St.    Rep.    330;    Burgett    v.    Teal, 

91  Ind.  260;  Vance  v.  Sehroyer,  79  Ind. 
380;  Martin  v.  Bolton,  75  Ind.  295, 
alleged  no  consideration  was  received. 
Miss. — American  Freehold  L.  &  M.  Co. 
V.  Jefferson,  69  Miss.  770,  12  So.  464, 
30  Am.  St.  Rep.  587,  distinguishing 
Parchman  v.  McKinney,  12  Smed.  & 
M.  631,  following  Deans  v.  Robertson, 
64  Miss.  195,  1  So.  159.  Mo.— Pry  v. 
Piersol,  166  Mo.  429,  66  S.  W.  171. 
N.  Y. — Mason  v.  Wheeler,  2  Misc.  523, 
24  N.  Y.  Supp.  879;  More  v.  Smed- 
burgh,  8  Paige  600;  Hay  v.  Hay,  13 
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Hun  315;  Van  Liew  v.  Johnson,  4  Huu 
415,  6  Thomp.  &  C.  648.  Okla.— Hal- 
lam  V.  Bailey,  166  Pae.  874.  S.  J>. 
Hilton  V.  Advance  Thresher  Co.,  8  S.  D. 
412,  66  N.  W.  816.  Tex.— Cates  v. 
Spariman,  73  Tex.  619,  11  S.  W.  846, 
15  Am.  St.  Rep.  806.  Wis. — Herman 
V.  Gray,  79  "Wis.  182,  48  N.  W.  113, 
defendant  denied  plaintiff  the  right  to 
rescind. 

See  also  eases  cited  in  preceding 
note. 

[a]  AWhere  the  benefits  to  defend- 
ant exceed  the  consideration  and  this 
fact  appears  from  the  bill,  an  offer 
to  return  consideration  is  unnecessary. 
XJ.  S. — Board  of  Levee  Comrs.  v.  Tensao 
D.  L.  Co.,  204  Fed.  736,  123  C.  C.  A. 
40.  Cal.— Watts  v.  White,  13  Cal.  321. 
111. — Hensan  v.  Cooksey,  237  IlL  620, 
86  N.  E.  1107,  127  Am.  St.  Rep.  345. 
See  also  Walling  v.  Thomas,  133  Ala. 
426,  31  So.  982;  Stephenson  v.  Stephen- 
son, 24  Ky.  L.  Rep.  1873,  72  S.  W. 
742. 

[b]  Porerty  of  plaintiff  as  excuse, 
see  Bowden  v.  Achor,  95  Ga.  243,  22 
S.  E.  254;  Strodder  v.  Southern,  etc. 
Co.,  94  Ga.  626,  19  S.  E.  1022. 

[c]  Impossibility  of  performance, 
though  sometimes  a  sufficient  reason  to 
excuse  pleading  an  offer  to  restore,  is 
not  universally  so.  Thus,  "the  in- 
ability of  the  party  to  restore  the 
consideration  will  not  relieve  him  from 
the  necessity  of  doing  so,  and  it  is 
not  sufficient  to  offer  to  set  off  the 
amount  against  what  is  claimed  from 
the  other  party."  Babeoek  v.  Farwell, 
245  111.  14,  91  N.  E.  683,  19  Ann. 
Cas.  74,  137  Am.  St.  Rep.  284,  citing 
Rigdon  V.  Walcott,  141  111.  649,  31 
N.  E.  158;  Mortimer  v.  MeMuUen,  202 
111.  413,  67  N,  B.  20;  Dunbar  v.  Amer- 
ican Tel.  &  Tel.  Co.,  224  111.  9,  79 
N.  E.  423,  8  Ann.  Cas.  57,  115  Am. 
St.  Rep.  132. 

[dl  Facts  showing  consideration  re- 
ceived valueless  will  excuse  a  failure 
to  plead  restoration  or  an  offer  to  re- 
store. Ark. — Edwards  v.  Locke,  203  S. 
W.  286.  Cal.— Larkin  v.  Mullen,  128 
Cal.  449,  60  Pac.  1091;  Kelley  v. 
Owens,  120  Cal.  502,  47  Pae.  369,  52 
Pac.  797;  De  Pedrorena  v.  Hotehkiss, 
95  Cal.  636,  30  Pac.  787.  Colo.— Carl- 
son V.  Akeyson,  172  Pac.  1058.  Ind. 
Mark  v.  North,  155  Ind.  575,  57  N.  E 
902;  Yount  v.  Yount,  144  Ind.  133,  43 
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suit  is  a  condition  precedent  the  bill  should  show  that  such  return  was 
made  or  attempted  to  be  made,"  but  usually  it  is  sufficient  if  an  offer 
to  restore  is  made  in  the  bill  or  complaint."     It  is  not  necessary 


N.  E.  136;  Citizens'  Bank  v.  Leon- 
hart,  126  Ind.  206,  25  N.  E.  1099.  Kan. 
Sheehan  v.  Allen,  67  Kan.  712,  74  Pac. 
245.  Ky.— May  v.  May,  29  Ky.  L.  Rep. 
1033,  96  S.  W.  840.  Md.— Cumberland 
Coal  &  Iron  Co.  v.  Sherman,  20  Md, 
117. 

[e]  That  tender  would  have  been 
futile,  shown  by  the  allegations.  Four- 
nier  v.  Clutton,  146  Mieh.  298,  109 
N.  W.  425,  117  Am.  St.  Eep.  638,  7 
L.  E.  A.   (N.  S.)   179. 

[f]  Property  Not  in  Possession. 
(1)  When  the  purchaser  sues  to  set 
aside  a  contract,  it  is  not  necessary 
for  him  to  plead  or  prove  an  offer  to 
return  to  the  seller  property  which 
the  buyer  has  not  accepted  and  does 
not  have  in  his  possession.  King 
Bros.  V.  Perfection  Block  Mach.  Co., 
81  Kan.  809,  106  Pac.  1071.  (2)  be 
also  where  it  ia  clear  from  the  allega- 
tions of  the  complaint  that  the  plain- 
tiff was  never  in  possession  of  the  real 
estate  conveyed  by  the  deed.  Oren- 
dorff  V.  Tallman,  90  Ala.  441,  7  So. 
821. 

[g]  If  the  defendant  has  been  fully 
reimbursed  for  his  expenditures  and  for 
what  he  paid  the  plaintiff,  an  offer 
to  do  equity  by  restoration  is  not 
necessary.  Walling  v.  Thomas,  133 
Ala.  426,  31  So.  982. 

9.  T7.  S. — Beeves  v.  Corning,  51  Fed. 
774.  Cal. — Kelley  v.  Owens,  120  Cal. 
502,  47  Pac.  369,  52  Pac.  143;  Ham- 
mond V.  Wallace,  85  Cal.  522,  24  Pac. 
837,  20  Am.  St.  Rep.  239  (holding 
the  offer  insufficient) ;  Collins  v.  Town- 
send,  58  Cal.  608;  Herman  v.  Haffeneg- 
iger,  54  Cal.  161;  Bohall  v.  Diller,  41 
Cal.  532.  Colo. — Jeasey  v.  Butterfield, 
61  Colo.  256,  157  Pao.  1;  Godding  v. 
Decker,  3  Colo.  App.  198,  32  Pac.  832. 
Ga. — Dotterer  v.  Freeman,  88   Ga.  479, 

14  S.  E.  863.  111. — Mortimer  v.  Me- 
Mullen,  202  111.  413,  67  N.  E.  20; 
Eigdon  V.  Walcott,  141  111.  649,  31 
N.  E.  158.  Ia. — Harkness  v.  Cleaves, 
113  Iowa  140,  84  N.  W.  1033.  Kan. 
State  V.  Williams,  39  Kan.  517,  18 
Pac.  727.  Ky. — McCulloeh  v.  Scott,  13 
B.  Mon.  172,  56  Am.  Dec.  561.  La. 
Bryant  v.   Stothart,   46   La.   Ann.  485, 

15  So.  76.  mo. — Thompson  v.  Cohen, 
127  Mo.  215,  28  S.  W.  984,  29  S.   W. 


885.  Ohio.  —  Stang  v.  Newberger,  6 
Ohio  N,  P.  60.  pa.— Bird's  Appeal, 
91  Pa.  68.  Wash. — Reddish  v.  Smith, 
10  Wash.  178,  38  Pac.  1003,  45  Am. 
St.  Rep.  781. 

[a]  Rule  Applied  to  Cross-Bill. 
Auld  V.  Travis,  5  Colo.  App.  535,  39 
Pac.  357. 

[b]  An  offer  to  do  equity  is  not  a 
substitute  for  an  allegation  that  plain- 
tiff has  made  a  tender  which  should 
have  been  made  before  the  bill  was 
filed.  Dotterer  t).  Freeman,  88  Ga.  479, 
14  S.  E.  863;  Taylor  v.  Fulk's  Admr., 
16  Ky.  L.  Rep.  605,  29  S.  W.  349. 

[c]  Failure  to  make  such  allegation 
reached  by  special  demurrer.  Newman 
V.  Smith,  77  Cal.  22,  18  Pac.  791. 

10.  U.  S. — Crocker  v.  Oakes,  106 
Fed.  760;  Gross  v.  Geo.  W.  Scott  Mfg. 
Co.,  48  Fed.  35.  Ala. — McLeod  v.  Mc- 
Leod,  137  Ala.  267,  34  So.  228;  Grider 
V.  American  F.  L.  Mtg,  Co.,  99  Ala. 
281,  12  So.  775,  42  Am.  St.  Rep.  58. 
Cal. — Hammond  v.  Wallace,  85  Cal. 
522,  24  Pac.  837,  20  Am.  St.  Eep.  239. 
Compare  Collins  v.  Townsend,  58  Cal. 
608;  Gifford  v.  Carvill,  29  Cal.  589. 
Ga. — Coffee  v.-  Newsom,  2  Ga.  442. 
Idaho. — Hayton  v.  Clemans,  30  Idaho 
25,  165  Pae.  994.  111. — Wenegar  v.  Bol- 
lenbach,  180  111.  222,  54  N.  E.  192; 
Hopkins  v.  Snedaker,  71  111.  449.  Ind. 
Tarkington  v.  Purvis,  128  Ind.  182, 
25  N.  E.  879,  9  L.  R.  A.  607;  Higham 
V.  Harris,  108  Ind.  246,  8  N.  E.  255; 
Shuee  v.  Shuee,  100  Ind.  477.  Kan. 
King  Bros,  v,  Perfection  Block  Ma- 
chine Co.,  81  Kan.  809,  106  Pac.  1071; 
Thayer  v.  Knote,  59  Kan.  181,  52  Pac. 
433;  Gribben  v.  Maxwell,  34  Kan.  8, 
7  Pae.  584,  55  Am.  Eep.  233.  Ky. 
Bradberry  v.  Keas,  5  J.  J.  Marsh.  446. 
Mass. — Thomas  v.  Seals,  154  Mass.  51, 

27  N.  E.  1004;  Thurston  v.  Blanchard, 
22  Pick.  18,  33  Am.  Dec.  700.  Mich. 
Jandorf  v.  Patterson,  90  Mich.  40,  51 
N.  W.  352.  Minn. — Nelson  v.  Carlson, 
54  Minn.  90,  55  N.  W.  821;  Knappen 
V.  Freeman,  47  Minn.  491,  50  N.  W. 
533.  Mo. — Haydon  v.  St.  Louis  &  S. 
F.  E.  Co.,  222  Mo.  126,  121  S.  W.  15, 
afflrming  117  Mo.  App.  76,  108,  93  S.  W. 
833;  Thompson  v.  Cohen,  127  Mo.  215, 

28  S.  W.  984,  29  0.  W.  885;  Whelan 
V.  Eeilly,  61  Mo.  565.     Mont.— Maloy 
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to  make  or  allege  an  offer  to  restore  where  such  restoration  is  not  a 
condition  precedent  to  suit.^^ 

Sufficiency  of  Averments The    offer    to    restore    the    consideration 

should  be  unequivocal/^  and  should  aver  the  ability  of  the  party  to 
fulfill  it.^'  An  offer  is  sufficient  when  it  declares,  in  substance,  that 
the  plaintiff  purposes  and  is  ready  to  do  equity,  .and  calls  upon  the 
court  to  decide  what  the  duty  is  which  he  must  discharge;  such  offer 
must  be  unconditional  and  unequivocal.^*  A  few  illustrations  of 
allegations  respecting  offers  to  restore  appear  in  the  notes.^^ 


V.  Berkin,  11  Mont.  138,  27  Pac.  442. 
N.  Y. — Berry  v.  American  Cent.  Ins. 
Co.,  132  N.  Y.  49,  30  N.  E.  254,  28 
Am.  St.  Eep.  548;  Vail  v.  Eeynolds, 
118  N.  Y.  297,  23  N.  E.  301;  Gould 
1).  Cayuga  County  Nat.  Bank,  86  N.  Y. 
75.  Ohio. — Kirby  v.  Harrison,  2  Ohio 
St.  326,  59  Am.  Dec.  677.  Okla.^-Clark 
V.  O 'Toole,  20  Okla.  319,  94  Pac.  547; 
Ellison  V.  Beanuabia,  4  Okla.  347,  46 
Pac.  477;  Day  v.  Mooney,  3  Okla.  608, 
41  Pac.  142.  Tex. — Cecil  v.  Henry 
(Tex.  Civ.  App.),  93  S.  W.  216;  WeHs 
v.  Houston,  23  Tex.  Civ.  App.  629,  57 
S.  W.  584.  Wis.— Lockwood  v.  Allen, 
113  Wis.  474,  89  N.  W.  492;  O'Dell 
V.  Burnham,  61  Wis.  562,  21  N.  W. 
635. 

11.  N.  Y. — Schermerhorn  v.  Talman, 
14  N.  Y.  93;  Beecher  v.  Ackerman,  1 
Abb.  Pr.  (N.  S.)  141.  Okla.— Peeler 
V.  Naylor,  155  Pac.  1162;  Collins  Inv. 
Co.  V.  Beard,  46  Okla.  310,  148  Pac. 
846.  Tex. — State  v.  Snyder,  66  Tex. 
687,  18  S.  W.  106. 

[a]  In  a  suit  to  rescind  a  void  deed, 
plaintiff  need  not  allege  tender  of 
price  received.  Knappen  v.  Freeman, 
47  Minn.  491,  50  N.  W.  533;  "Wiley  v. 
Heidell,  12  Heisk.  (Tenn.)  98. 

[b]  An  offer  €b  reconvey  is  not 
necessary  where  a  deed  to  the  plain- 
tiff has  not  been  executed.  McNally 
V.  Fitzsimons,  70  App.  Div.  179,  75 
N.  Y.  Supp.  331. 

12.  Boss  V.  New  England  Mtg.  Sec. 
Co.,  101  Ala.  362,  13  So.  564;  Rite 
V.  Mercantile  Trust  Co.,  156  Cal.  765, 
106  Pac.  102. 

[a]  An  offer  in  the  language  of  the 
statute  is  sufBcient  against  a  general 
demurrer.  Hicks  v.  Thomas,  90  Cal. 
289,  27  Pac.  208,  376. 

13.  Ttomason  v.  Pickett,  184  Ga. 
107,  67  S.  E.  433. 

[a]  If  the  bill  alleges  an  offer  by 
the  grantee  to  convey  and  that  such 
offer  is  still  held  good,  it  sufficiently 
shows  that  the  grantee  i's  able  to  re- 
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convey.     Lockwood  v.  Allen,  113  Wis. 
474,  89  N.  W.  492. 

14.  New  England  Mtg.  S.  Co.  v. 
Powell,  97  Ala.  483,  12  So.  55;  Davis 
V.  Tarwater,  15  Ark.  286. 

15.  See  infra,  this  note. 

[a]  Tendering  Deed. — (1)  A  mere 
offer  to  return  to  defendant  his  deed 
is  insufficient  since  its  return  does  not 
revest  title.  Ahrens  v.  Adler,  33  Cal. 
608.  But  an  offer  to  redeed  to  the 
defendant  is  good.  Clark  v.  O 'Toole, 
20  Okla.  319,  94  Pac.  547.  (2)  An  offer 
to  reconvey  real  estate  free  from  sub- 
sequent encumbrances,  is  sufficient. 
Clapp  V.  Greenlee,  100  Iowa  586,  69 
N.   W.  1049. 

[b]  "That  the  plaintiffs  were  ready 
and  willing  to  repay  to  the  defend- 
ant J.  all  sums  advanced  with  legal 
interest,"  is  sufficient.  Norgreu  v. 
Jordan,  46   Wash.  437,   90   Pac.   597. 

[c]  IQ'otes. —  A  complaint  alleging 
that  the  notes  in  suit  were  brought 
into  court  for  cancellation  and  returned 
to  the  defendant,  is  good  as  an  ciffer 
to  restore.  Arnold  v.  Fraser,  43  Mont. 
540,  117  Pac.  1064. 

[d]  Offsetting  Rents. — It  is  a  suf- 
ficient offer  on  the  plaintiff's  part  to 
do  equity  if  the  complaint  avers  that 
the  grantee  in  the  deed  sought  to  be 
cancelled  has  received  from  the  land 
conveyed  rents  equal  to  the  consid- 
eration he  parted  with  to  the  plain- 
tiff, but  offers^  if  he  has  not,  to  pay 
the  grantee  such  sum  as  may  be  found 
due  him,  and  to  perform  such  other 
things  as  the  court  may  determine. 
Pinkston  v.  Boykin,  130  Ala.  483,  30 
So.  398., 

[e]  A  tender  of  part  of  the  goods 
not  disposed  of  by  the  vendee,  and 
of  the  proceeds  of  those  sold,  is  not 
sufficient.  Bailey  v.  Fox,  78  Cal.  389, 
20  Pac.  868^  Herman  v.  Haffenegger^ 
54  Cal.  161;  Cobb  V.  Hatfield,  46  N.  Y. 
533. 

[f]  An  offer  in  the  complaint  to 
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8.  Prayer."  —  Tn  rescission  and  cancellation  proceedings  the 
proper  equitable  relief  must  be  prayed  for."  The  prayer  sTiould  be 
consistent  with  the  facts  pleaded,^^  and  should  call  for  consistent 
relief.^^  If  there  are  several  prayers,  it  is  enough  that  one  is  good.^° 
It  is  good  practice  to  include  in  the  prayer  a  general  request  for 
relief,  especially  equitable  relief. 

B.  Objections  to  Bill  or  Complaint.  —  1.  Manner  of  Making.^^ 
a.  By  Demurrer. ^^  —  (I.)  In  General.  —  An  apparent  want  of  juris- 
diction,^^ or  of  necessary  parties,^*  may  be  reached  by  demurrer  as 
may  also  the  objection  that  defendant  is  a  bona  fide  purchaser  or 
incumbrancer  when  that  fact  appears  on  the  face  of  the  bill.^°  A 
bill  is  demurrable  which  shows  that  the  plaintiff  cannot  place  de- 
fendant in  statu  quo,^°  or  which  fails  to  offer  to  refund  any  con- 
sideration which  it  shows  plaintiff  has  received.^^      Laches    is    not 


comply  with  whatever  orders  the  court 
may  make  in  the  premises  has  been 
upheld.  Ala. — Martin  v.  Martin,  Sb 
Ala.  560.  Ind.— Shuee  v.  Shuee,  100 
Ind.  477.  Mich. — Greenley  v.  Hovey, 
115  Mich.  504,  73  N.  W.  808.  Mo. 
Veney  v.  Furth,  171  Mo.  App.  678,  154 
S.  W.  793.  Eng. — Hanson  v.  Keating, 
4  Hare  1,  14  L.  J.  Ch.  13,  67  Eng. 
Eeprint  537;  Eadcliffe  v.  Warrington, 
12  Ves.  Jr.   326,   33  Eng.   Eeprint   124. 

16.  See  generally  4  Standard  Pboc. 
136;  6  Standard  Proc.  712;  and  the 
title  "Prayer." 

[a.  J  Prayer  for  General  Relief. 
Polk  V.  Rose,  25  Md.  153,  89  Am.  Dec. 
773.     See  infra,  IX,  A,  2,  b. 

17.  Boyd  V.  Hawkins,  17  N.  C.  195. 
See  Lecus  v.  Turns,  180  Mich.  117,  146 
N.  W.  649;  Gragg  v.  Maynard,  164 
Mich.  535,  129  N.  W.  723;  Dodd  v. 
Benthal,  4  Heisk.  (Tenn.)  601;  Almony 
V.  Hicks,  3  Head   (Tenn.)   39. 

18.  Neuschtat  f.  Rosenthal,  87  Conn. 
400,  87  Atl.  741;  Crow  v.  Owensboro 
&  N.  E.  Co.,  82  Ky.  134. 

[a]  Eents  and  profits  properly 
prayed  for  in  suit  to  rescind  instru- 
ment affecting  realty..  Dickerson  v. 
Winslow,  97  Ala.  491,  I'l  So.  918;  Luff- 
boro  V.  Foster,  92  Ala.  477,  9  So.  281; 
Bowden  v.  Achor,  95  Ga.  243,  22  S.  E. 
254. 

19.  Pierce  v.  Brassfield,  9  Ala.  573; 
Pearsoll  «.  Chapin,  44  Pa.  9.  See  also 
supra,  V. 

[a]  If  toth  equitable  relief  and 
common  law  damages  are  prayed  for 
in  the  same  single  cause  of  action, 
they  must  not  be  inconsistent.  Nash 
V.  Minnesota  T.  Tns.  &  Tr.  Co.,  163 
Mass.  574,  40  N.  E.  1039,  47  Am.  St. 
Eep.  489,  28  L.  K.  A.  753. 


-  [b]  Prayer  that  trust  be  enforced 
and  that  instrument  creating  it  be 
rescinded,  inconsistent.  Toomey  V. 
Hughes,  8  Pa.  Co.  Ct.  384. 

20.  American  Exch.  Bank  v.  Inloes, 
7  Md.  380. 

21.  Plea  or  answer,  see  infra,  VI,  C. 

22.  See  generally  the  title  "Demur- 
rer," and  8  Standard  Proc.  840. 

23.  Ga. — Vardeman  v.  Penn  Mut. 
Life  Ins.  Co.,  125  Ga.  117,  54  S.  B. 
66;  Kendrick  v.  Whitfield,  20  Ga.  379. 
111. — Emerson  v.  Western  Union  E.  Co., 

75  111.  176.  Mo.— Eoth  v.  Goerger,  118 
Mo.  556.  24  S.  W.  176;  Galway  v. 
Shields,  1  Mo.  App.  546.  N".  0.— Smith 
V.  Morehead,  59  N.  C.  360.  P*.— 7m  re 
Maguire's  Appeal,  102  Pa.  120. 

24.  U.  S.— Carey  v.  Brown,  92  U.  8. 
171,  23  L.  ed.  469.  0».— Bees©  c. 
Eeese,  89  Ga.  645,  15  S.  E.  846.  HI. 
Illinois  L.  &  L.  Co.  v.  Speyer,  138  111. 
137,  27  N.  B.  931;  Deniston  v.  Hoag- 
land,  67  111.  265.  Ind. — Durham  v. 
Bisohof,  47  Ind.  211.  Xftn. — McKee 
V.  Eaton,  26  Kan.  226.  Md. — Ellicott 
V.  Ellicott,  2  Md.  Ch.  468.  K.  C. 
Little  r.  Buie,  58  N.  C.  10. 

[a]  The  necessary  parties  must  be 
named  in  the  demurrer.  IT.  S. — Dwight 
V.  Central  Vermont  E.  Co.,  20  Blatchf. 
200,  9  Fed.  785.  Ala.— Chambers  v. 
Wright,  52  Ala.  444.  Ga. — Parker  v. 
Cochran,  97.  Ga.  249,  22  S.  E.  961.  N.  C. 
Caldwell  v.  piackwood,  5.4  N.   C.   274, 

25.  Jones  v.  Grimes,  115  Miss.  874, 

76  So.   735. 

26.  Cobb  V.  Hatfield,  46  N.  Y.  S33; 
Curtiss  V.  Howell,  39  N.  Y.  211. 

27.  Cal.— Potter  v.  Eoeth,  67  Cal. 
XX,  7  Pac.  762.  Colo. — Travelers'  Ins. 
Co.  V.  Eedfield,  6  Colo.  App.  190,  40 
Pac.  195.    111.— Miller  v.  Whittaker,,  23 
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ordinarily  reached  by  demurrer,'''  and  in  some  jurisdictions,  not 
even  where  it  appears  from  the  averments  of  the  bill  or  complaint,^' 
though  as  to  the  latter  proposition  the  weight  of  authority  is  to  the 
contrary.^"  Certain  objections  which  cannot  be  raised  by  general  de- 
murrer,^^  and  others  which  a  special  demurrer  will  reach,^^  are  set 
out  in  the  notes. 

(II.)    Effect  of  BemuTrer.  —  As  in  ordinary  cases,  a  demurrer  admits 
facts  well  pleaded,  but  not  conclusions  of  law."* 


in.  453.  Ind.— Thrash  v.  Starbuck,  145 
Ind.  673,  44  N.  E.  543;  Burgett  v. 
Teal,  91  Ind.  260;  Long  v.  Johnson, 
15  Ind.  App.  498,  44  N.  E.  552.  Miss. 
Deans  v.  Eobertson,  64  Miss.  195,  1 
So.  159.  N.  C— Martin  v.  Cook,  59 
N.  C.  199.  Okla.— Day  v.  Mooney,  3 
Okla.  608,  41  Pac.  142.  Tex.— Hatch 
V.  De  La  Garza,  7  Tex.  60.  Wis. 
Eietz  V.  Foeste.  30  Wis.  693. 

28.  U.  S. — Williams  v.  American 
Assn.,  197  Fed.  500,  118  C.  C.  A.  1. 
Ala. — Woodlawn  E.  &  D.  Co.  v.  Haw- 
kins, 186  Ala.  234,  65  So.  183;  Zeigle. 
v.  Zeigler,  180  Ala.  246,  60  So.  810. 
Ga.— Eigell  v.  Gaskins,  142  Ga.  357, 
82  S.  B.  1057.  la.— Kinman  v.  Hill, 
156  N.  W.  168.  Ky. — Swinebroad  v. 
Wood,  123  Ky.  664,  97  S.  W.  25.  Mont. 
Parehen  ■».  Chessman,  49  Mont.  326,  142 
Pac.  631,  146  Pao.  469,  Ann.  Cas. 
1916A,  681.  N.  Y.— Eidlitz  v.  Manhat- 
tan W.  &  C.  Co.,  84  Misc.  243,  145 
N.  Y.  Supp.  889.  Va.— DilXard  v.  Jet- 
feries,  118  Va.  81,  86  S.  E.  844; 
Gillespie  v.  Davis,  116  Va.  630,  82  S. 
E.  705;  Tazewell  C.  &  1.  Co.  v.  Gilles- 
pie, 114  Va.  141,  75  S.  E.  757.  Wash. 
Carlson  v.  Druse,  79  Wash.  542,  140 
Pac.  570;  Young  v.  Jones,  72  Wash. 
277,  130  Pae.  90.  Wis.— Van  Brunt  v. 
Ferguson,  163  Wis.  540,  158  N.  W.  295; 
Gimbel  Bros.  v.  Tolmau,  161  Wis.  382, 
154  N.  W.  628;  Garage  Equip.  Mfg. 
Co.  V.  Danielson,  156  Wis.  90,  144  N. 
W.  284. 

29.  Louis  Werner  Sawmill  Co.  v.  Ses- 
soms,  120  Ark.  105,  179  S.  W.  185; 
Leuer  v.  Kunz,  260  111.  584,  103  N.  E. 
550. 

30.  Lansdale  v.  Smith,  106  U.  S. 
391,  1  Sup.  Ct.  350,  27  L.  ed.  219; 
Ilett  V.  Collins,  103  111.  74.  See  18 
Standard  Peoc.  437. 

31.  See  infra,  this  note. 

[a]  Continuing  Incapacity. — A  bill 
averring  the  grantor's  incapacity  at 
the  time  of  his  act,  is  not  subject  to 
a  general  demurrer  in  not  alleging  the 
incapacity   continued  to   death.     Egan 
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V.  Conway,  115  Ga.  130,  41  S.  E.  493. 
Compare  Moore  v.  Cross,  87  Tex.  557, 
29  S.  W.  1051. 

[b]  Irrelevancy. — (1)  A  general  de- 
murrer does  not  challenge  irrelevant 
facts  pleaded.  Newman  v.  Smith,  77 
Cal.  22,  18  Pac.  791.  (2)  That  some 
of  the  facts  alleged  are  superfluous,  is 
not  reached  by  general  demurrer.  Dol- 
vin  V.  American  Harrow  Co.,  125  Ga. 
699,  54  S.  E.  706;  Eeese  v.  Eeese,  89 
Ga.  645,  15  S.  E.  846. 

[c]  Repugnancy. — New  England,  etc. 
Co.  V.  Powell,  97  Ala.  483,  12  So.  55; 
Marshall  v.  Drawhorn,  27  Ga.  275. 
Compare  Jones  v.  McNealy,  139  Ala. 
378,  35  So.  1022,  101  Am.  St.  Eep. 
38.    See  the  title  "Repugnancy." 

[dj  Relief  Prayed. — ^It  is  not  suffi- 
cient ground  for  demurrer  that  the 
court  may  not  be  able  to  grant  the 
specific  relief  prayed  for.  Marshall  i;. 
Gustin  (Ore.),  170  Pae.  312. 

32.  See  infra,  this  note  and  the 
title  "Demurrer.'* 

[a]  Failing  to  specify  when  an  of- 
fer was  made  to  restore  consideration. 
Newman  v.  Smith,  77  Cal.  22,  18  Pac. 
791. 

[b]  Ratification  by  plaintiff,  as 
shown  by  the  bill.  Moore  v.  Cross,  87 
Tex.  557,  26  S.  W.  1051.  Compare 
Eagan  v.  Conway,  115  Ga.  130,  41 
S.  E.  493. 

33.  Ala. — ^Diekerson  v.  Winslow,  97 
Ala.  491,  11  So.  918;  Birmingham  W. 
&  E.  Co.  V.  Elyton  L.  Co.,  93  Ala. 
529,  9  So.  235.  Ga.— Anderson  v.  Wal- 
ton, 35  Ga.  202.  111.— Myers  v.  Wright, 
33  111.  284.  Me.— Baker  v.  Atkins,  62 
Me.  205.  Md.— Maddox  v.  White,  4 
Md.  72,  59  Am.  Dec.  67.  Mont.— Gas- 
sert  V.  Black,  11  Mont.  185,  27  Pac. 
791. 

[a]     Conclusions. — A    demurrer    does 
not   admit   the   truthfulness   of  an  al- 
legation that  a  deed  was  never  legally 
delivered.       Blake   v.    Ogden,    823    HI 
I  204,  79  N.  E.  68. 


RESCISSION  AND  CANCELLATION 


loir 


b.  By  Motion.  —  In  some  instances,  defects  .not  reachable  by  de- 
murrer, may  be  challenged  by  motions.  Thus  in  some  jurisdictions 
uncertainty  in  the  pleading  should  be  reached  by  motion  to  make 
more  specific  and  certain  rather  than  by  demurrer.^* 

2,  Waiver  of.  —  Timely  objections  to  defects  in  the  bill  or  com- 
plaint should  be  made  by  demurrer  or  otherwise,  or  they  may  be 
deemed  waived.^*  If  an  answer  is  filed  without  a  demurrer  having 
been  filed,  every  reasonable  inference  favors  the  sufficiency  of  the 
complaint.^* 

C.  Plea,  or  Answer.  —  In  cancellation  proceedings  the  ordinary 
rules  of  pleading  apply  as  to  the  necessity  of  an  answer  or  plea,  its 
required  averments  and  denials,  and  the  effect  of  these."    The  answer 


34.  James  v.  City  Investing  Co.,  188 
Fed.  513;  Cohen  v.  Ellis,  16  Abb.  N. 
Gas.  (N.  Y.)  320. 

[a]  Time  when  alleged  fraud  com- 
mitted uncertain.  McGee  v.  Welch,  18 
App.  Cas.  (D.  C.)  177. 

[b]  General  allegations  of  fraud 
and  mistake  sufficient  in  the  absence 
of  a  motion  to  make  such  allegations 
more  specific.  Jesse  French  Piano  & 
O.  Co.  V.  Garza  &  Co.,  53  Tex.  Civ. 
App.  346,  116  S.  W.  150. 

35.  U.  S. — Green  v.  Terwilliger,  56 
Fed.  384.  Cal. — De  Pedrorena  v.  Hoteh- 
kiss,  95  Cal.  636,  30  Pac.  787;  Newman 
V.  Smith,  77  Cal.  22,  18  Pac.  791.  Ga. 
Coffee  V.  Newsom,  2  Ga.  442.  Ind. 
McCormick  v.  Malin,  5  Blackf.  509.  la. 
Hines  v.  Horner,  86  Iowa  594,  53 
N.  W.  317.  Minn. — Knappen  v.  Free- 
man, 47  Minn.  491,  50  N.  W.  533.  Miss. 
Beasou  v.  Coleman,  92  Miss.  622,  46 
So.  49.  Mo. — Poe  v.  Domec,  48  Mo. 
441.  N.  Y.^Springport  v.  Teutonia 
Sav.  Bank,  75  N.  Y.  397;  Schermer- 
horn  V.  Talman,  14  N.  Y.  93;  Venice 
V.  Breed,  65  Barb.  597,  1  Thomp.  & 
C.  130;  Beecher  ».  Ackerman,  1  Abb. 
Pr.  (N.  S.)  141;  Hay  v.  Hay,  13  Hun 
315.  Ore. — Baldoek  v.  Johnson,  14  Ore. 
542,  13  Pac.  434.  Tenn.— Wiley  v. 
Heidell,  12  Heisk.  98;  Jones  v.  GaT- 
braith  (Tenn.  Ch.),  59  S.  W.  350.  Wis. 
Ludington  v.  Patton,  111  Wis.  208,  86 
N.  W.  571;  Hollenback  v.  Shoyer,  16 
Wis.  499;  Dunn  v.  Amos,  14   Wis.  106. 

Objections  raised  by  plea  or  answer, 
see  infra. 

[a]  An  omission  to  plead  an  offer 
to  restore  in  the  complaint,  may  be 
cured  by  a  waiver.  la. — Ormsby  v. 
Budd,  72  Iowa  80,  33  N.  W.  457. 
Ky. — Taylor  v.  Fulk's  Admr.,  16  Ky. 
L.  Hep.  605,  29  S.  W.  349.  N.  Y. 
Gugel  V.  Hiscox,  138  App.  Div.  61,  122 


N.  Y.  Supp.  557,  reversed  on  other 
grounds  in  216  N.  Y.  145,  110  N.  E. 
499;  Venice  v.  Breed,  65  Barb.  597,  1 
Thomp.  &  C.  130.  Wash.— Lord  v. 
Horr,  30  Wash.  477,  71  Pac.  23. 

[b]  Objection  for  multifariousness 
must  be  seasonably  made,  or  it  will 
be  waived.  Hines  v.  Horner,  86  Iowa 
594,  53  N.  W.  317.  See  Bissell  v. 
Beckwith,  32  Conn.  509,  33  Conn.  357. 

36.  Schirmer  v.  Union  Brewing  & 
M.  Co.,  26  Cal.  App.  169,  146  Pac.  194; 
Hagenah  v.  Geffert,  73  Wis.  636,  41 
N.  W.  967. 

37.  See  generally  the  titles  "An- 
swers;" "Bills  and  Answers;"  "De- 
nials;" "Pleas;"  "Pleas  in  Equity;" 
and  the  following  cases:  U.  S. — German 
S.  &  L.  Soc.  V.  De  Lashmutt,  83  Fed. 
33;  Starr  i;.  De  Lashmutt,  76  Fed. 
907.  Ala.— Lyon  v.  Dees,  84  Ala.  595, 
4  So.  407.  Colo.— Mitchell  v.  Mitchell, 
41  Colo.  72,  91  Pac.  1103.  Ga.— Dolviu 
V.  American  Harrow  Co.,  125  Ga.  699, 
54  S.  E.  706,  28  L.  E.  A.  (N.  S.)  785. 
Ky.— Booth  V.  Booth,  3  Litt.  57.  La. 
Jennings-Heywood  Oil  Syn.  v.  Hous- 
aiere-Latreille  0.  Co.,  119  La.  793,  4t 
So.  481.  Me. — Eobinson  v.  Sampson, 
23  Me.  388.  Mo. — Crowder  v.  Searcj, 
103  Mo.  97,  15  S.  W.  346.  N.  Y. 
Smith  V.  Hilton,  50  Hun  236,  2  N.  Y. 
Supp.  820,  19  N.  Y.  St.  340.  N.  0. 
Cox  V.  Boyden,  153  N.  C.  522,  69  S. 
E.  504.  Ore.— Bonelli  v.  Burton,  61 
Ore.  429,  123  Pac.  37.  Tenn. — Topp 
V.  White,  12  Heisk.  165.  Tex. — Morris 
V.  Simmons,  138  S.  W.  800;  Chaney 
V.  Coleman,  77  Tex.  100,  13  S.  W. 
850;  Cundiff  v.  Corley  (Tex.  Civ.  App.), 
27  S.  W.  167.  Wash.— Mitchell  v. 
Lidgerwood,  50  Wash.  290,  97  Pae.  61; 
Payette  v.  Ferrier,  31  Wash.  43,  71 
Pac.  546. 

[a]     Admissions. — The    general    rule 
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should  respond  to  the  allegations  of  the  bill  or  complaint,^'  be 
positive  and  certain,^*  and  should  not  be  vague  or  evasive,*"  nor 
ambiguous,^^  nor  argumentative,*^  nor  inconsistent.*'  If  there  are 
no  denials  of  material  facts,**  the  answer  must  allege  facts  excusing 
or  justifying  the  cause  or  causes  set  out  in  the  bill.**  The  facts 
showing  affirmative  defenses  such  as  knowledge  or  ratification  on  the 


applies  in  cancellation  suits,  tkat  all 
averments  of  material  facts  set  out 
in  a  complaint  will  be  taken  as  ad- 
mittedly true  unless  the  defendant, 
knowing  whether  they  are  true  or 
false,  denies  such  averments  in  his 
answer.  U.  S.— German  Savings,  etc. 
Soc.  V.  De  Lashmutt,  83  Fed.  33;  Starr 
V.  De  Lashmutt,  76  Fed.  907.  la. 
dough  V.  Adams,  71  Iowa  17,  32  N.  W. 
10.  Ky. — Boothe  v.  Boothe,  3  Litt. 
57;  Emison  v.  Walker,  17  Ky.  L.  Eep. 
238,  31  S.  W.  461.  Miss.— Mead  v. 
Day,  54  Miss.  58.  Wash. — Payette  v. 
Ferrier,  31  Wash.  43,  71  Pac.  546. 

[b]  Where  the  complaint  alleges  no 
consideration  for  the  instrument  sought 
to  be  canceled,  the  defendant's  denial 
puts  the  consideration  in  issue,  and 
evidence  of  consideration  is  competent. 
Morris  v.  Wilson,  39  Colo.  464,  90 
Pac.  845. 

[c]  Answer  Supplying  Defect  in 
Complaint. — Where  a  material  allega-  I 
tion  lacking  in  the  complaint  is  fur-  i 
nished  in  an  answer,  the  defect  is 
cured.  Cavender  v.  Cavender,  114  U. 
S.  464,  5  Sup.  Ct.  955,  29  L.  ed.  212; 
Johnson  v.  Waters,  111  TJ.  S.  640,  4 
Sup.  Ct.  619,  28  L.  ed.  547;  Vernam 
V.  Smith,  15  N.  Y.  327;  White  v.  Joy, 
13  N.  Y.  83:  Bate  v,  Graham,  11  N.  Y. 
237. 

[  d  ]  Prayer  or  counterclaim  for  value 
of  improvements  placed  on  the  prem- 
ises conveyed  by  cancelled  deed,  held 
necessary,  to  sustain  judgment  allow- 
ing defendant  a  lien  for  such  im- 
provements. Walker  v.  Walker,  93 
Iowa  643.  61  N.  W.  930. 

38.  Md.— Horner  v.  Bell,  102  Md. 
435,  62  Atl.  736.  Tenn.— Topp  v. 
White,  12  Heisk.  165.  Wash.— Payette 
V.  Terrier,  31  Wash.  43,  71  Pao.  546; 
Distler  v.  Dabney,  7  Wash.  431,  35 
Pac.  138,  1119. 

39.  Ala. — Reynolds  v.  Excelsior  Coal 
Co.,  100  Ala.  296,  14  So.  573;  Gky- 
bill  V.  Drennen,  150  Ala.  227,  43  So. 
568.  Ga.— Allen  «.  Elder,  76  Ga.  674, 
2  Am.  St.  Eep.  63.  la. — Simmons  v. 
Hill,  77  Iowa  378,  42  N.  W.  325.  Ky. 
Abel  V.  Cave,  3  B.  Hon,  159;  Triplett 
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V.  Gill,  7  J.  J.  Marsh.  432.    Ore.— Seo- 
vill  V.  Barney,  4  Ore.  288. 

[a]  Ratification. — If  the  defendant 
in  a  suit  to  cancel  a  contract  for  al- 
leged fraud  relies  on  the  plaintiff's 
ratification  of  the  transaction,  the 
knowledge  of  the  plaintiff  of  all  the 
facts  must  be  directly  and  positively 
averred,  and  not  be  left  to  be  inferred 
from  other  facts  averred.  Graybill  v. 
Drennan,  150  Ala.  227,  43  So.  568., 

[b]  A  defense  that  improvements 
have  been  made  on  the  land  conveyed 
should  describe  them  and  allege  their 
value.    Eoy  v.  Haviland,  12  Ind.  364. 

40.  Warner  v.  Graves,  25  Ga.  369. 
See  Graybill  v.  Drennen,  150  Ala.  227, 
43  So.  568,  laches. 

41.  Emma  Silver  Min.  Co.  V.  Emma 
Silver  Min.  Co.,  .7  Fed.  401. 

[a]  An  ambiguous  plea  will  be  con- 
strued against  the'  pleader  generally, 
and  is  intended  to  conform  to  the 
court's  leave  to  plead.  Emma  Silver 
Min.  Co.  V.  Emma  Silver  Min.  Co.,  7 
Fed.  401. 

42.  Warey  v.  Forst,  102  Ind.  205, 
26  N.  E.  87,  an  answer  to  a  married 
woman's  bill  to  set  aside  a  note  and 
a  mortgage,  that  she  had  no  title  to 
the  land  embraced  in  the  mortgage,  is 
argumentative  and  standing  alone  is 
insufficient. 

43.  Crowder  v.  Searcy,  103  Mo.  97, 
15  S.  W.  346;  Mott  V.  De  Nisco,  106 
App.  Div.  154,  94  N.  Y.  Supp.  380. 
But  see  Johnson  v.  Sherwood,  34  Ind. 
App.  490,  73  N.  E.  180,  and  the  title 
"Answers." 

44.  See  the  title  "Denials,"  and  4 
Standard  Proc.  163. 

[a]  As  to  scope  of  general  issue,  see 
Capital  Securities  Co.  v.  Gilmer,  190 
Ala.  340,  67  So.  258,  Ann.  Cas.  191 7A, 
888,  and  the  title  "Denials." 

45.  Ind. — ^Baxter  v.  Moore,  56  Ind. 
App.  472,  105  N.  E.  588;  Mcintosh  v. 
Eobison,  68  Ind.  120.  Mont. — ^Parchen 
V.  Chessman,  49  Mont.  326,  142  Pac. 
631,  146  P,ac.  469,  Ann.  Cas.  1916A, 
681.  N.  T.— Kreitz  v.  Frost,  5  Abb. 
Pr.  (N.  S.)  277.  N.  ■  C— Young  i,. 
Phifer,  ?2  N.  C.  529.    Ore.— Richmond 


RESCISSION  AND  CANCELLATION 


1019 


part  of  the  complainant,  must  be  alleged.*'  Ordinarily  the  statute  of 
limitations  must  be  pleaded  by  an  affirmative  answer,*'  although  other 
authorities  are  to  the  contrary.*'  The  existence  of  an  adequate  legal 
remedy  may  be  pleaded  in  the  answer,**  and  must  be  so  raised  by 
the  answer  where  the  complaint  sufficiently  shows  the  non-existence 
of  such  a  remedy."" 

D.     Cross-Bill  and  Cross-Complaint.  —  A  defendant  seeking  af- 
firmative relief  may  plead  it  by  cross-bill  or  cross-complaint,"^  but  the 


V.  Ogden  Str.  E.  Co.,  44  Ore.  48,  74 
Pac.  333. 

[a]  if  it  contains  a  substantial  de- 
fense it  will  be  sufficient.  Dolvin  v. 
American  Harrow  Co.,  125  Ga.  699,  54 
S.  E.  706,  28  L.  R.  A.   (N.  S.)   785. 

[b]  An  ecLUitable  defense  in  an  an- 
swer must  satisfy  all  the  requirements 
of  a  good  bill  in  equity.  Davidson 
V.  Gould  (Mo.  App.),  187  S.  W.  591. 

[c]  Plea  of  Release. — To  a  bill  to 
set  aside  a  release  for  fraud  and  want 
of  consideration,  a  plea  of  release  must 
deny  generally  the  matter  of  avoid- 
ance charged  in  the  bill,  and  must  be 
accompanied  by  an  answer  denying 
such  charges  particularly.  Crawley  v. 
Timberlake,  36  N.  C.  346. 

46.  XJ.  S. — Hart  v.  Adair,  244  T'ed. 
897,  157  C.  C.  A.  247  (ratification); 
Webster  v.  Buffalo  Ins.  Co.,  7  Fed. 
399.  Ala. — Graybill  v.  -Drennen,  150 
Ala.  227,  43  So.  568.  Tex.— Paschal  v. 
Hudson  (Tex.  Civ.  App.),  169  S.  W. 
911;  Ueeker  v.  Zuercher,  54  Tex.  Civ. 
App.  289,  118  S.  W.  149;  Chaney  v. 
Coleman,  77  Tex.  100,  13  S.  W.  850; 
Moore  v.  Cross  (Tex.  Civ.  App.),  26 
S.  W.  122. 

See  infra,  this  section. 

[a]  Inconsistent  Defenses. — A  de- 
fendant may  plead  any  number  of  in- 
consistent defenses  in  separate  par- 
agraphs. Crowder  v.  Searcy,  103  Mo. 
97,  15  S.  W.  346. 

47.  TJ.  S. — Williams  v.  American 
Assn.,  197  Fed.  500,  118  C.  C.  A.  1. 
Ala. — Woodlawn  Realty  &  D.  Co.  v. 
Hawkins,  186  Ala.  234,  65  So.  183; 
Zeigler  v.  Zeigler,  180  Ala.  246,  60  So. 
810  Ark. — Louis  Werner  Sawmill  Co. 
V.  Sessoms,  120  Ark.  105,  179  S.  W. 
185.  Ga.^Rigell  v.  Gaskins,  142  Ga. 
357,  82  S.  E.  1057.  111.— Leuer  v.  Kunz, 
260  111.  584,  103  N.  E.  550;  Pierce  v. 
McClellan,  93  HI.  245;  Harris  v.  Cor- 
nell, 80  111.  54.  la.— Kinman  v.  Hill, 
156  N  W.  168.  Ky. — Cavanaugh  v. 
Britt,  90  Kv.  273,  13  S.  W.  922;  Woods 
V.  James,  87  Ky.   511,  9   S.   W.  513; 


Swinebroad  v.  Wood,  123  Ky.  664,  97 
S.  W.  25.  Mont.— Parchen  v.  Chess- 
man, 49  Mont.  326,  142  Pac.  631,  146 
Pac.  409,  Ann.  Cas.  191 6 A,  681.  N.  Y. 
Eidlitz  V.  Manhattan  W.  &  C.  Co.,  '84 
Misc.  243,  145  N.  Y.  Supp.  889.  Va. 
Dillard  v.  Jefferies,  118  Va.  81,  86 
S.  E.  844;  Gillespie  v.  Davis,  116  Va. 
630,  82  S.  E.  705;  Tazewell  Coal  & 
Iron  Co.  V.  Gillespie,  114  Va.  131,  75 
S.  E.  757.  Wash.— Carlson  v.  Druse,  79 
Wash.  542,  140  Pac.  570;  Lyle  v.  Cun- 
ningham, 79  Wash.  420,  140  Pac.  330; 
Young  V.  Jones,  72  Wash.  277,  130 
Pac.  90.  Wis. — Van  Brunt  v.  Ferguson, 
163  Wis.  540,  158  N.  W.  295;  Gimbel 
Bros.  V.  Tolman,  161  Wis.  382,  154 
N.  W.  628;  Garage  Equip.  Mfg.  Co.  v. 
Danielson,  156  Wis.  90,  144  N.  W. 
284. 

See  the  title  "Limitation  of  Ac- 
tions." 

48.  ■  See  18  Standard  Pkoc.  434,  437. 

49.  See  the  title  "Legal  Remedy." 

50.  Irving  v.  Bruen,  186  N.  Y.  605, 
79  N.  E.  1107,  afflrming  110  App.  Div. 
558,  97  N.  Y.  Supp.  180;  Edmonds  v. 
Stern,  89  App.  Div.  539,  85  N.  Y. 
Supp.  665;  Hose  v.  Merchants'  Trust 
Co.,  96  N.  Y.  Supp.  946.  But  see  the 
title  "Legal  Remedy." 

[a]  Not  snfflcient  to  merely  aver 
that  plaintiff  has  an  adequate  legal 
remedy.  Edmonds  v.  Stern,  89  App. 
Div.  539,  85  N.  Y.  Supp.  665. 

51.  XT.  S.— Farmers'  L.  &  Tr.  Co. 
V.  Denver,  L.  &  G.  R.  Co.,  126  Fed. 
46,  60  C.  C.  A.  588;  Nelson  v.  Lowndes, 
93  Fed.  538,  35  C.  C.  A.  419;  Com- 
mercial Bank  v.  Sandford,  103  Fed.  98. 
Ala.— Sellers  v.  Knight,  185  Ala.  96, 
64  So.  329;  Hendrix  v.  Southern  By. 
Co.,  130  Ala.  205,  30  So.  596,  89  Am. 
St.  Rep.  27.  Ind.— Crow  v.  Carver,  133 
Ind.  260,  32  N.  E.  569;  Washburn  v. 
Roberts,  72  Ind.  213;  Woodruff  v.  Gar- 
ner, 27  Ind.  4,  89  Am,  Dec.  477.  See 
Johnson  v.  Sherwood,  34  Ind.  App. 
490,  73  N.  E.  180.  Ind.  Ter.— Parrott 
V.  Crawford,  5  Ind.  Ter.  103,  82  S.  W, 
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matters  set  up  must  be  germane  to  the  cause  of  action  in  the  original 
bill  or  eomplaint.^^  The  cross-complaint  must  be  sufficient  in  itself.'^ 
Like  an  original  bill,  it  must  offer  to  do  equity  and  to  restore  the 
consideration  received,^*  and  must  properly  pray  for  the  relief 
sought.^^ 

Eescission  by  Cross-Complaint.  — Defendant  in  an  action  at  law  may 
generally  interpose  an  equitable  counterclaim  asking  for  the  rescis- 
sion or  cancellation  of  the  contract  sued  upon""  in  which  case  he 


688.  la.— Walker  v.  Walker,  93  Iowa 
643,  6T  N.  W.  930.  Ky.— Zumbiel  v. 
Zumbiel,  26  Ky.  L.  Eep.  1193,  83  S.  "W. 
598.  Miss. — Bay  v.  Shrader,  50  Maso. 
326.  Mich.— Atkinson  v.  Sehell,  161 
Mieh.  380,  126  N.  W.  443;  Briggs  v. 
Kaufman,  2  Mieh.  N.  P.  160.  W.  Va. 
Parsons  v.  Smith,  46  W.  Va.  728,  34 
S.  E.  922. 

See  the  titles  "Cross-Bill;"  "Cross- 
Complaint." 

[a]  In  suit  to  set  aside  deed  to  ad- 
ministrator, a  cross-bill  for  services 
rendered  decedent  was  held  proper,  all 
interested  in  the  estate  being  in  court. 
Thomas  v.  Nieolls,  191  Mich.  489,  15S 
N.  W.  10. 

[b]  A  cross-bill  to  quiet  title  is 
proper  in  a  suit  to  set  aside  a  con- 
veyance. Mallory  v.  Globe-Boston  C. 
M.   Co.,  11  Ariz.   296,  94  Pac.  1116. 

[c]  Must  Be  Separate  From  Answer. 
United  Cigarette  Machine  Co.  v. 
Wright,  132  Fed,  195. 

[d]  Specific  enforcement  of  the  con- 
tract sought  by  cross-complainl.  Phoe- 
nix Ins.  Co.  V.  Smith,  95  Miss.  347,  48 
So.  1020. 

52.  Ala.— Continental  Life  Ins.  Co. 
V.  Webb,  54  Ala.  688.  Ark.-— Pindall 
V.  Trevor,  30  Ark.  249.  111.— Lund  v. 
Skanes  Enskilda,  Bank,  96  111.  181; 
Wight  V.  Downing,  90  111.  App.  1. 
Ind. — Wainwright  v.  Boots  Co.,  176 
Ind.  682,  97  N.  E.  8;  Bradford  v.  Mc- 
Bride,  50  Ind.  App.  624,  96  N.  E.  508; 
Washburn  v.  Roberts,  72  Ind.  213. 
Mich.— Haokley  v.  Mack,  60  Mich.  591, 
27  N.  W.  871.  Miss.— Gilmer  v.  Pel- 
hour,  45  Miss.  627.  KT.  J.— Kirkpatriek 
V.  Corning,  39  N.  J.  Eq.  136,  affirmed 
in  40  N.  J.  Eq.  343.  Tehn.— Hilde- 
brand  v.  Beasley,  7  Heisk.  121. 

[a]  A  cross-complaint  seeking  to 
settle  title  to  real  estate  to  which  no 
claim  was  made  in  the  original  com- 
plaint, is  improper.  Washburn  v.  Eob- 
erts,  72  Ind.  213. 

fb]  A  cross-bill  must  relate  to  the 
subject-matter  of  the   original  bill  or 
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complaint,  and  must  be  such  that  one 
decree  will  cover  both.  U.  S. — Ayres 
V.  Carver,  17  How.  591,  15  L.  ed.  179. 
Ga. — McDougald  v.  Dougherty,  14  Ga. 
674.  Ind. — Wainwright  v.  Eoots  Co., 
176  Ind.  682,  97  N.  E.  8.  N.  J.— Dore- 
mus  V.  Paterson,  70  N.  J.  Eq.  296,  62 
Atl.  3,  affirmed,  71  N.  J.  Eq.  789,  71 
Atl.  1134. 

[c]  Defendant  may  arer  new  facts 
in  his  cross-complaint  which  are  within 
the  subject-matter  of  the  original  com- 
plaint. Price  V.  Stratton,  45  Fla.  535, 
33  So.  644;  Powers  v.  Hibbard,'  114 
Mieh.  533,  72  N.  W.  339;  Campbell  v. 
Eemaly,  112  Mich.  214,  70  N.  W.  432, 
i  67  Am.  St.  Eep.  393. 

53.  Cal. — Fountain  v.  Semi-Tropie 
Land  &  Water  Co.,  99  Cal.  677,  34 
Pac.  497.  la. — Walker  v.  Walker,  93 
Iowa  643,  61  N.  W.  930.  Tex.— Cundiff 
V.  Corley  (Tex.  Civ.  App.),  27  S.  W. 
167. 

[a]  If  fraud  Is  relied  on,  the  specific 
facts  must  be  alleged.  Mortimer  c. 
MeMullen,  202  111.  413,  67  N.  E,  20. 

54.  American  F.  L.  Mtg.  Co.  v.  Sew- 
ell,  92  Ala.  163,  9  So.  143,  13  L.  E. 
A.  299.  See  also  Zollman  v.  Jackson 
Tr.  &  Sav.  Bank,  238  111.  290,  87  N.  E. 
297,  32  L.  E.  A.  (N.  S.)   858. 

55.  Scott  V.  Norria,  6  Ind.  App.  102, 
32  N.  E.  332,  33  N.  E.  227;  Atkinson 
V.  Sehell,  161  Mich.  380,  126  N.  W. 
443;  Griffin  v.  Grin,  118  Mich.  446,  76 
N.  W.  974;  Coach  v.  Adsit,  97  Mich. 
563,  56  N.  W.  937. 

56.  Cal.— Swanston  v.  Clark,  153 
Cal.  300,  95  Pac.  1117.  111.— Mortimer 
V.  MeMullen,  202  111.  413,  67  N.  E. 
20.  Miss. — Ccleman  v.  Semmes,  56 
Miss.  321;  Shaw  v.  Millsaps,  50  Miss. 
380.  Tex.— Flores  v.  Flores  (Tex.  Civ. 
App.),  200  S.  W.  1157;  Southern  Home 
Bldg.  &  Loan  Assn.  v.  Winans,  24  Tex. 
Civ.  App.  544,  60  S.  W.  825;  Williams 
V.  Chambers,  Eoy  &  Co.  (Tex.  Civ. 
App.),  26  S.  W.  270.  Wash.— Friday 
V.  Parkhurst,  13  Wash.  439,  43  Pac. 
362.     Wis,— Daly  v.  Brennan,  87  Wis. 
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should  set  forth  the  fraud,  mistake  or  other  ground  of  relief  upon 
■which  he  relies  with  the  same  certainty  and  fullness  as  would  be 
required  in  an  original  bill.''' 

E.  Replication  or  Reply.  —  The  replication  or  reply  is  governed 
by^  the  general  rules  elsewhere  treated.^' 

F.  Amendments.  —  The  matter  of  amendments  rests  largely  in 
the  court's  discretion.*'  Amendments  will  not  be  allowed  if  they 
would  set  up  a  new  cause  of  actioUj^"  or  refer  only  to  immaterial 
facts,*^  or  where  the  matter  sought  to  be  included  is  properly  the 
subject-matter  of  a  supplemental  complaint.'^ 

Amendments  to  conform  to  proof    are   permissible,"^   so   long   as   such 


36,   57  N.  W.   963;   Scott  v.  Menaaha, 
84  Wis.  73,  54  N.  W.  262. 

57.  Mortimer  v.  McMullen,  202  111. 
413,  67  N.  E.  20;  Sheldon  Co.  v.  Mayers, 
81   Wis.  627,  51  N.  W.  1082. 

58.  See  the  title  "Beplication  and 
Reply,"  and  Pinger  v.  Finger,  40  Minn. 
417,  42  N.  W.  289. 

59.  U.  S. — ^Ferguson  Contracting  Co. 
V.  Manhattan  Trust  Co.,  118  Fed.  791, 
55  C.  C.  A.  529.  Colo.— Belmont  M.  & 
M.  Co.  V.  Costigan,  21  Colo.  465,  42 
Pac.  650.  Conn. — Peck  v.  Hoyt,  89 
Conn.  9;  Lemon  v.  Phoenix  Mut.  L. 
Ins.  Co.,  38  Conn.  294.  Ga. — Hughie  v. 
Hammett,  105  Ga.  368,  31  S.  E.  109; 
Jones  V.  Munroe,  32  Ga.  181;  McDoug- 
ald  V.  Williford,  14  Ga.  665.  HI. 
March  v.  Mayers,  85  111.  177;  Barm  v. 
Bragg,  70  111.  283.  Kan. — Jordan  v. 
McNeil,  25  Kan.  459.  Minn. — Kiefer  v. 
Eogers,  19  Minn.  32.  Miss. — Tanner  v. 
Hicks,  4  Smed.  &  M.  294.  Ore.— Jen- 
nings V.  Jennings,  48  Ore,  69,  85  Pac. 
65.  W.  Va. — Eatliff  V,  Sommers,  55 
W.  Va.  30,  46  S.  E.  712. 

See  generally  the  titles  "Amend- 
ments and  Jeofails;'^  "Bills  and  An- 
swers." 

[a]  Amendment  to  overcome  the  bar 
of  laches  was  disallowed  because  of 
the  plaintiff's  manifest  long  continued 
knowledge  of  the  fraud  complained  of. 
Cheney  v.  McWhorter,  125  Ga.  168,  53 
S.  E.  1003. 

[b]  Leave  of  court  must  first  be  ob- 
tained. Ala. — ^Bondurant  v.  Silbey's 
Heirs,  37  Ala.  565.  Md.— Walsh  v. 
Smyth,  3  Bland  9.  N.  Y.— Clark  v. 
Judson,  2  Barb.  90.  K.  I. — ^Baker  v. 
Baldwin,  1  E.  I.  489. 

60.  Ga.— Brand  v.  Power,  110  Gfa. 
522,  36  S.  E.  53.  Ind.— Eaymond  v. 
Wathen,  142  Ind.  367,  41  N.  E.  815. 
TU.  y. — Sleeman  «.  Hotehkiss,  13  N.  Y. 
Supp.  98.  36  N.  T.  St.  540. 


See  the  title  "New  Cause  of  Action 
or  Defense." 

[a]  New  Grounds  of  Belief. — Slee- 
man V.  Hotehkiss,  59  Hun  623,  13  N.  Y. 
Supp.  98,  36  N.  Y.  St.  540.  See  also 
Pamment  v.  Warner,  135  Mich.  244,  97 
N.  W.  692.  But  see  the  title  "New 
Cause  of  Action  or  Defense." 

[b]  If  the  validity  of  the  deed  is 
admitted  by  the  original  complaint  to 
cancel  it,  an  amended  bill  denying  the 
validity  of  the  deed  is  improper.  Brand 
V.   Power,   110    Ga.    522,   36    S.   E.    53. 

61.  Leroy  v.  Harwood,  119  Ark.  418, 
178  S.  W.  427;  McCord  v.  Thompson, 
131  Ga.  126,  61  S.  E.  1121;  Cheney 
V.  McWhorter,  125  Ga.  168,  53  S.  E. 
1003. 

62.  Lyster  v.  Stickney,  4  McCrary 
109,  12  Fed.  609. 

63.  Ala.— Allen  v.  McCullough,  99 
Ala.  612,  12  So.  810.  Cal. — Jackson  v. 
Jackson,  94  Cal.  446,  29  Pac.  957; 
Ward  V.  Waterman,  85  Cal.  488,  24 
Pac.  930.  Ga. — Edwards  v.  Richards, 
95  Ga.  655,  22  S.  E.  690;  Adair  v. 
McDonald,  42  Ga.  506.  Ind. — Raymond 
V.  Wathen,  142  Ind.  367,  41  N.  E.  815. 
la. — Clough  V.  Adams,  71  Iowa  17,  32 
N.  W.  10.  Ky.— Carter  v.  West,  93  Ky. 
211,  19  S.  W.  592.  Miss.— Hill  v.  Nash, 
73  Miss.  849,  19  So.  707.  Mo.— Harlan 
V.  Moore,  132  Mo.  483,  34  S.  W.  70. 
N.  Y.— Palmer  v.  Jones,  69  Hun  240, 
23  N.  Y.  Supp.  584,  53  N.  Y.  St. 
355. 

[a]  To  conform  to  proof  that  grant- 
or was  of  weak  mind,  incapable  of  im- 
portant business  dealings  and  in  finan- 
cial distress.  Clough  v.  Adams,  71  Iowa. 
17,  32  N.  W.  10. 

[b]  That  defendant's  misrepresen- 
tations were  innocently  made,  shown 
bv  amendment.  Palmer  v.  Jones,  69 
Hun  240,  23  N.  Y.  Supp.  584,  53  N.  Y. 
St.  355. 
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proof  does  not  materially  change  the  issues.''* 

VII.  PROCESS  AND  APPEARANCE.  —  The  general  rules  that 
obtain  in  equity  proceedings  relative  to  process  and  the  service  there- 
of,*^ and  to  appearance  by  the  parties,^^  apply  to  suits  to  rescind 
or  cancel  contracts. 

Vm.  TRIAL  OR  HEARING."  — A.  Order  of  Trial  Where 
Legal  and  Equitable  Causes.  —  If  legal  and  equitable  causes  are 
combined  in  the  same  action  the  latter  should  be  tried  first.^* 

B.  Jury  Trial.^'  —  Where  the  cause  is  purely  equitable  the  parties 
are  not  entitled  to  a  jury  trial  as  a  matter  of  right/"  but  the  court 
in  its  discretion"  may,  as  in  other  equitable  eases,  call  in  a  jury  to 
determine  questions  of  fact  involved.'^  . 

C.  Repeeence.  —  As  in  other  suits  in  equity  the  court  may  order 
a  reference  of  disputed  facts  to  a  master.'' 

D.  Dismissal.'*  —  It  is  ground  for  dismissal    that    the    bill    for 


64.  U.  S.— Jenkins  v.  Pye,  12  Pet. 
241,  9  L.  ed.  1070.  Ala.— Allen  v.  Mc- 
Cullough,  99  Ala.  612,  12  So.  810. 
Cal. — Jackson  v.  Jackson,  94  Cal.  446, 
29  Pac.  957;  Ward  v.  Waterman,  85 
Cal.  488,  24  Pac.  930.  Ga. — Adair  v. 
McDonald,  42  Ga.  506.  HI.- McGovern 
V.  McGovern,  268  111.  135,  108  N.  E. 
1024;  Moshier  v.  Knox  College,  32  111. 
155.  Ind.-^Eaymoud  v.  Wathen,  142 
Ind.  367,  41  N.  E.  185.  la.— Clough 
V.  Adams,  71  Iowa  17,  32  N.  W.  10. 
Ky.— Carter  v.  West,  93  Ky.  211,  19 
S.  W.  592.  N.  T.— Palmer  v.  Jones,  69 
Hun  240,  23  N.  Y.  Supp.  584,  53  N.  Y. 
St.  355;  Knapp  ■«.  Fowler,  30  Hun  512. 
Wash. — Hadevis  v.  Nutting,  43  Wash. 
40,  86  Pac.  197.  Wis.— Cordes  v.  Coates, 
78  Wis.  641,  47  N.   W.  949. 

65.  See  8  Standard  Proc.  463,  et 
seq.,  and  the  titles  "Process;"  "Serr- 
ioe  of  Process  and  Papers." 

66.  See  generally  the  title  "Appear- 
ances." 

67.  See  generally  the  titles  "Hear- 
ing;"  "Trial." 

68.  Minn.  —  Guernsey  v.  American 
Ins.  Co.,  17  Minn.  104.  N.  Y.— Col- 
ville  V.  Chubb,  14  N.  Y.  Supp.  483,  26 
Abb.  N.  C.  372,  hearing  had  on  cross- 
complaint  in  equity  before  trial  on 
complaint  under  common  law) ;  New 
York  Ice  Co.  v.  Northwestern  Ins.  'Co., 
31  Barb.  72,  10  Abb.  Pr.  34,  20  How. 
Pr.  424.  Wis.— Cameron  v.  White,  74 
Wis.  425,  43  N.  W.  155,  5  L.  E.  A. 
493;  Hammel  v.  Queen's  Ins.  Co.,  50 
Wis.  240,  6  N.  W.  805. 

.    69.     See   generally  the  title  "Juries 
and  Jurors." 
70.    Cal.— Lof  tus  v.  Fischer,  113  Cal. 
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286,  45  Pac.  328.  Colo.— Loukowski  v. 
Pryor,  46  Colo.  584,  106  Pac.  7.  Ind. 
Monnett  v.  Turpie,  132  Ind.  482,  133 
Ind.  424,  32  N.  E.  328.  Kan.— Maclel- 
lan  V.  Seim,  57  Kan.  471,  46  Pac.  959. 
Ky. — Reese's  Admr.  v.  Youtsey,  113 
Ky.  839,  69  S.  W.  708;  Jones  v.  Wood, 
24  Ky.  L.  Eep.  840,  70  S.  W.  45.  Mo. 
Tapley  v.  Herman,  95  Mo.  App.  537, 
69  S.  W.  482.  N.  Y.— Van  Tuyl  v. 
Weschester  F.  Ins.  Co.,  67  Barb.  72, 
affirmed  in  55  N.  Y.  657.  Ohio. — Ells- 
worth V.  Holeomb,  28  Ohio  St.  66. 
S.  D.— Thomas  v.  Eyan,  24  S.  D.  71, 
123  N.  W.  68  Tenn.— McElya  v.  Hill, 
105  Tenn.  319,  59  S.  W.  1025. 

Compare  Flanigan  v.  Skelly,  89  App. 
Div.  108,  85  N.  Y.  Supp.  4. 

71.  Moran  v.  Sullivan,  12  App.  Cas. 
(D.  C.)  137;  Bell  v.  Hutchins,  86 
Ga.  562,  12  S.  E.  974. 

Issues  to  jury,  see  14  Standard  Peoc. 
526. 

72.  Minn. — Green  v.  Hayes,  120 
Minn.  201,  139  N.  W.  139.  Mo.— Con- 
ran  V.  Sellew,  28  Mo.  320.  N.  C. — Gil- 
lis  V.  Arringdale,  135  N.  C.  295,  47 
S.  E.  429.  Compare  Timmons  v.  West- 
moreland, 72  N.  C.  587.  Pa. — Kenny  v. 
McClellan,  7  Phila.  655.  Va.— Manson 
V.  Manson,  20  Gratt.  (61  Va.)  527. 
Wis. — Kammermeyer  v.  Hilz,  116  Wis. 
313,  92  N.  W.  1107. 

73.  Conn.— Lavette  v.  Sage,  29  Conn. 
577.  Fla.— Ladd  v.  Chaires,  5  Fla. 
395.  Me. — Harding  v.  Jewell,  73  Me. 
426.  Wis.- Paetz  v.  Stoppleman,  75 
Wis.  510,  44  N.   W.  834. 

See  the  title  "References,"  and  8 
Standard  Peoc.  496. 

74.  See.  generally  the  title-  "Dis- 
missal, Discontinuance  and  Nonsuit," 
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rescission  shows  that  plaintiff  has  a  perfect  remedy  at  law,'^  or  that 
the  bill  wants  equity,'*"  or  that  the  bill  does  not  set  forth  sufficient 
facts." 

The  decree  upon  a  dismissal  should  not  be  such  as  to  prejudice 
subsequent  proceedings.'* 

E.  Variance  and  Failure  of  Proop.'^  —  1.  In  General.  —  The 
materiaP"  allegations  of  the  bill  or  complaint  must  be  proved  as  al- 


75.  U.  S.— Phoenix  Mut.  Life  Ins. 
Co.  V.  Bailey,  13  Wall.  616,  20  L.  ed. 
501;  San  Diego  Flume  Co.  v.  Souther, 
90  Fed.  164,  32  C.  C.  A.  548;  Cincin- 
nati, etc.  R.  Co.  V.  McKeen,  64  Fed. 
36,  12  C.  C.  A.  14;  Aetna  Life  Ins. 
Co.  V.  Smithj  73  Fed.  318;  United 
States  Bank  v.  Lyon  County,  46  Fed. 
514;  Yeatman  v.  Bradford,  44  Fed. 
536;  Morse,  etc.  Co.  v.  Winchester,  etc. 
Co.,  33  Fed.  170.  Ala.— Moore  v.  Tate, 
102  Ala.  320,  14  So.  635;  Hartley  v. 
Mathews,  96  Ala.  224,  11  So.  452; 
Parker  v.  Parker,  93  Ala.  80,  9  So. 
426;  Shelby  ».  Fardy,  84  Ala.  327,  4 
So.  276.  Cal. — ^Lewis  v.  Tobias,  16  Cal. 
574.  Conn. — Coe  v.  Turner,  5  Conn. 
86;  Grant  v.  Halkins,  2  Eoot  479.  Ga. 
Prater  v.  Bennett,  98  Ga.  413,  25  S.  E. 
510;  Davis  v.  Moorefield,  40  Ga.  185; 
Butler  V.  Durham,  2  Ga.  413.  Idaho. 
Ada  V.  Bullen  Bridge  Co.,  5  Idaho  79, 
188,  47  Pac.  818,  95  Am.  St.  Eep.  180, 
36  L.  B.  A.  367.  111. — Imperial  Fire  j 
Ins.  Co.  V.  Gunning,  81  111.  236;  Eeedy 
V.  Chicago  V.  &  Y.  Co.,  30  111.  App. 
153.  Ind. — Shoup.  v.  Cook,  1  Ind.  135. 
la. — ^Brainard  v.  Holsaple,  4  G.  Gr.  485. 
Kan. — Hardy  v.  First  Nat.  Bank,  46 
Kan.  88,  26  Pac.  423.  Ky.— Cecil  v. 
Kentucky  Live  Stock  Ins.  Co.,  165 
Ky.  211,  176  S.  W.  986;  Hieronymus 
V.  Hicks,  3  J.  J.  Marsh.  701;  Blaudard 
V.  Kenton,  4  Bibb  451.  Me. — Farming- 
ton  V.  Sandy  Eiver  Nat.  Bank,  85  Me. 
46,  26  Atl.  965.  Mass.^Nathan  v. 
Nathan,  166  Mass.  294,  44  N.  E.  221; 
Allen  V.  Storer,  132  Mass.  372;  White 
V.  Thayer,  121  Mass.  226;  Boardman 
V.  Jackson,  119  Mass.  161.  Mich. 
Welles  V.  Eiver,  etc.  E.  Co.,  1  Walk. 
35.  Minn. — Miller  v.  Eouse,  8  Minn. 
124.  N.  Y. — Globe  Mut.  Life  Ins.  Co. 
V.  Eeals,  79  N.  Y.  202;  Venice  v. 
Woodruff,  62  N.  Y.  462,  20  Am.  Eep. 
495;  Eankin  v.  Atherton,  3  Paige  143. 
N.  C. — Potter  v.  Everett,  42  N.  C.  152; 
Murray  v.  King,  30  N.  C.  528.  Ohio. 
Quebec  Bank  v.  Weyand,  30  Ohio  St. 
126  Ore. — ^Ealey  v.  Umatilla  County, 
15  Ore.  172,  13  Pae.  890.  Pa.— Travis' 
Appeal,    8    Atl.    601.     Tenn.— Hale   V. 


Witt,  1  Heisk.  567;  Stipe  v.  Stipe,  2 
Head  169;  Yaung  v.  Butler,  1  Head 
640;  Baruett  v.  Clark,  5  Sneed  435. 
Vt. — Deveraux  v.  Cooper,  15  Vt.  88. 
W.  Va. — Anderson  v.  Snyder,  21  W. 
Va.  632;  Jones  v.  Fox,  20  W.  Va.  370. 
Wis. — Eeuter  v.  Lawe,  86  Wis.  106,  56 
N.  W.  472;  Becker  v.  Trickel,  80  Wis. 
484,  50  N.  W.  406;  McMillan  v.  Mason, 
71  Wis.  405,  37  N.  W.  253. 

76.  See  infra,  this  note. 

[a]  A  hill  may  be  good  for  relief 
at  law  and  yet  be  dismissed  for  want 
of  equity.  Prater  v.  Bennett,  98  Ga, 
413,  25  S.  E.  510;  Walker  v.  Leland, 
4  N.  Y.  St.  395. 

77.  Wolters  v.  Sehrafft,  63  N.  J. 
Eq.  793,  52  Atl.  694. 

78.  Ala.— Hale  v.  Hale,  75  So.  150. 
Colo.— Barth  v.  Deuel,  11  Colo.  494,  19 
Pac.  471.  111. — Vannatta  v.  Lindley, 
198  111.  40,  64  N.  E.  735,  92  Am.  St. 
Eep.  270.  Ky.— McCuUoeh  v.  Scott,  13 
B.  Mon.  172,  56  Am.  Dec.  561.  Md. 
McElderry  v.  Shipley,  2  Md.  25,  56 
Am.  Dee.  703.  Mass. — BiggerstafE  v. 
Marston,  161  Mass.  101,  36  N.  E.  785. 
Pa. — Appeal  of  Edmonds,  59  P.a.  220. 
Va. — Kirschbaum  v.  Coon,  25  S.  E. 
658. 

[a]  Plaintiff's  right  to  redeem  the 
land  from  a  mortgage  thereon,  should 
not  be  prejudiced  by  a  decree  dis- 
missing a  bill  to  cancel  the  mortgage. 
Biggerstaff  v.  Marston,  161  Mass.  101, 
36  N.  E.  785. 

79.  See  generally  the  title  "Vari- 
ance and  Failure  of  Proof." 

80.  See  infra,  this  note. 

[a]  Failure  to  prove  an  Immaterial 
allegation  not  fatal.  Blackburn  v.  Per- 
kins, 138  Ala.  305,  35  So.  250;  Easter- 
wood  V.  Linton,  36  Ala.  175. 

[b]  Where  fraud,  though  incidental- 
ly averred,  is  not  the  gravamen  of  the 
complaint,  it  is  not  essential  to  relief 
that  fraud,  as  such,  be  proved.  Miss. 
Powell  v.  Plant,  23  So.  399.  N.  Y. 
Brice  v.  Brice,  5  Barb.  533.  Wash. 
Muzzy  V.  Tompkinson,  2  Wash.  616,  27 
Pac.  456,  28  Pac.  652. 
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leged,*^  and  a  substantial,®^  as  distinguished  from  an  immaterial,'' 
variance  in.  this  respect  is  fatal.  The  proof  moreover  is  limited  to 
the  matters  averred  in  the  pleadings.®* 


81.  XT.  B. — South  Park  Comrs.  v. 
Kerr,  13  Fed.  502.  Ala. — Hooper  v. 
Strahan,  71  Ala.  75.  Cal. — Dorris  v. 
McManua,  3  Cal.  App.  576,  86  Pae. 
909.  Colo.— Francis  v.  Wells,  2  Colo. 
660.  Ga. — Keaton  v.  McGlvier,  24 
Ga.  217.  m. — Morris  v.  Tillson,  81 
m.  607.  Ind. — ^Peelman  v.  Peelman,  4 
Ind.  612;  Keller  v.  Cox  (Ind.  App.), 
118  N.  E.  543.  Kan.— Grentner  v. 
Fehrenschieia,  64  Kan.  764,  68  Pac. 
619.  Ky. — Robinson  v.  Morgan,  1  Litt. 
Sel.  Cas.  56;  Lemaster  v.  Burckhart,  2 
Bibb  25.  Md. — Small  v.  Owings,  1 
Md.  Ch.  363.  Mich.— ElUott  v.  Amazon 
Ins.  Co.,  49  Mich.  579,  14  N.  W.  554; 
Eudd  V.  Eudd,  33  Mich.  101.  Mo. 
Lenox  v.  Harrison,  88  Mo.  491.  N.  J. 
Lehigh  Valley  E.  Co.  v.  McFarlan,  30 
N.  J.  Eq.  180,  reversed  in  31  N.  J.  Eq. 
706.  N.  Y.— Kelsey  v.  Western,  2  N.  Y. 
500.    N.  C— Mallory  v.  Mallory,  45  N. 

C.  80.  Ohio.— Dille  v.  Woods,  14  Ohio 
122.  Okla. — Marshall  v.  Grayson,  166 
Pac.  86.  Tenn. — ^Fite  v.  Wiel  (Tenn. 
Ch.),  46  S.  W.  330;  Shaw  v.  Patter- 
son, 2  Tenn.  Ch.  171.  Vt.— Barrett 
V.  Sargeant,  18  Vt.  365.  W.  Va.— Hert- 
zog  V.  Eiley,  71  W.  Va.  651,  77  S.  E. 
138;  Floyd  v.  Jones,  19  W.  Va.  359. 
Wis.— Williams  v.  Starr,  5  Wis.  534. 

[a]  Where  fraud  is  alleged,  all  its 
material  facts  must  be  proved,  and  it 
is  not  enough  that  some  of  the  facts 
alleged  are  sufScient  in  themselves  to 
constitute     ground     for     cancellation. 

D.  C. — Bailor  v.  Daly,  7  Maokey  175. 
N.  J.— Hoyt  V.  Hoyt,  27  N.  J.  Eq.  399 
(alfkmed,  28  N.  J.  Eq.  485);  Hoag- 
land  V.  Titus,  16  N.  J.  Eq.  44.  N.  Y. 
Patterson  v.  Patterson,  1  Eobt.  184. 
Wr.  C. — ^McCraw  v.  Gwin,  42  N.  C.  55. 
Eng. — Montesquiey  v.  Sandys,  18  Ves. 
Jr.  302,  34  Eng.  Reprint  331. 

82.  Ala. — ^Eeynolds  v.  Excelsior  Coal 
Co.,  100  Ala.  296,  14  So.  572;  Simma 
V.  Greer,  83  Ala.  263,  3  So.  423;  Mun- 
chus  V.  Harris,  69  Ala.  506;  Winter 
V.  Merrick,  69  Ala.  86.  Ariz. — Cole  v. 
Bean,  1  Ariz.  364.  Ga. — ^Barlow  v. 
Stransre,  120  Ga.  1015,  48  S.  E.  344. 
lU.— Walker  v.  Shepard,  210  HI.  100, 
71  N.  E.  422;  Morrison  v.  Smith,  130 
111.  304,  23  N.  E.  241.  Ky.— Vander- 
pool  V.  Vandernool,  163  Ky.  742,  174 
S.  W.  727.  Mich.— Bloomer  v.  Hender- 
son,  8    Mich.   395,   77   Am.   Dee.   453. 
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Mo. — Schell  V.  Equitable  L.  &  I.  Assn., 
150  Mo.  103,  51  S.  W.  406.  N.  J. 
Pasman  v.  Montague,  30  N.  J.  Eq. 
385;  Midmer  v.  Midmer's  Exrs.,  27 
N.  J.  Eq.  548;  Brantingham  v.  Brant- 
ingham,  12  N.  J.  Eq.  160;  Stafford  i: 
Stafford,  1  N.  J.  Eq.  525.  N.  Y. 
Eeilly  v.  Haseltine,  127  App.  Div.  64, 
111  N.  T.  Supp.  457.  Ore.— Meek  v. 
Meek,  79  Ore.  579,  156  Pac.  250.  Tex. 
Wells  V.  Houston,  29  Tex.  Civ.  App. 
619,  69  S.  W.  183. 

[a]  Charging  one  set  of  fraudulent 
representations  and  proving  another 
set  will  not  entitle  complainant  to 
rescission.  Cal. — Rheingans  v.  Smith, 
161  Cal.  362,  119  Pae.  494,  Ann.  Cas. 
1913B,  1146.  Tex.— Orient  Land  Co. 
V.  Reeder  (Tex.  Civ.  App.),  173  S.  W. 
939;  Stevenson  v.  Cauble,  55  Tex.  Civ. 
App.  75,  118  S.  W.  811;  White  v.  White 
(Tex.  Civ.  App.),  95  S.  W.  733;  Touch- 
stone V.  Staggs  (Tex.  Civ.  App.),  39 
S.  W.  189.  Va.— Wren  v.  Moncure,  95 
Va.  369,  28  S.  B.  588.  The  contrary 
seems  to  be  the  rule  in  Louisiana. 
Miller  v.  Bedell,  21  La.  Ann.  573. 

83.  Ala.^-Blackburn  v.  Perkins,  138 
Ala.  305,  35  So.  250;  Easterwood  v. 
Linton,  36  Ala.  175;  Lanier  v.  Hill, 
25  Ala.  554.  Colo.— Travelers '  Ins. 
Co.  V.  Jones,  16  Colo.  515,  27  Pac. 
807.  Ga. — Barlow  v.  Strange,  120  Ga. 
1015,  48  S.  E.  344.  lU.— Morrison  v. 
Smith,  130  111.  304,  23  N.  E.  241.  Tex. 
Paul  V.  Chenault  (Tex.  Civ.  App.),  44 
S.  W.  682.  '^^^' 

[a]  The  exact  language  charged  "to 
have  been  used  by  the  grantee  in  fraud- 
ulently procuring  a  deed  need  not  be 
proved,  it  is  sufficient  that  the  gist 
of  the  evidence  is  substantially  the 
same  as  the  fraud  charged.  Walker 
V.  Shepard,  210  111.  100,  71  N.  E.  422. 

[b]  Evidence  that  deed  was  to  one 
plaintiff  only,  where  the  complaint 
averred  a  deed  to  two.  Lanier  v.  Hill, 
25  Ala.  554. 

84.  Almony  i).  Hicks,  3  Head 
(Tenn.)  39;  Wren  v.  Moncure,  95  Va. 
369,  28  S.  E.  588. 

[a]  Fraud  cannot  be  proved  unless 
alleged.  N.  Y.— Forsyth  v.  Clark,  3 
Wend.  637.  Tex.— Touchstone  v.  Stagg« 
(Tex.  Civ.  App.),  39  S.  W.  189.  Va. 
Virginia  F.  &  M.  Ins.  Co.  «.  Cottrell, 
85  Va.   857,   9   S.  B.   132,   17   Am.   St. 
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2.  Theory  of  Case.  —  There  must  be  no  departure  from  the  theory 
upon  which  the  case  is  presented  in  the  pleadings^^  for  the  court  will 
not  grant  a  decree  upon  facts  not  alleged.^^  If  the  pleading  proceeds 
on  the  theory  of  fraud  it  cannot  be  sustained  by  proof  of  mutual 
mistake,^^  or  of  undue  influence,*^  or  of  the  grantor's  incapacity,*' 
or  failure  of  title,°°  nor  will  proof  of  constructive  fraud  sustain 
an  allegation  of  actual  fraud,^^  unless  there  are  other  ultimate  facts 
alleged  which  would  support  the  theory  of  constructive  fraud  with 
or  without  the  additional  allegations  of  actual  fraud.'^  But  an 
allegation  of  mutual  mistake  and  proof  of  a  mistake  of  one  of  the 


Rep.  108;  Thompson  v.  Jackson,  3 
Rand.  (24  Va.)  504,  15  Am.  Dec. 
721. 

[b]  Proof  is  limited  to  the  misrep- 
resentations set  out  in  the  complaint. 
Ky. — Montague  v.  Jamison,  16  Ky.  L. 
Rep.  238.  La. — Miller  v.  Bedell,  21  La. 
Ann.  573.  Tex. — White  v.  White  (Tex. 
Civ.  App.),  95  S.  W.  733;  Touchstone 
V.  Staggs  (Tex.  Civ.  App.),  39  S.  W. 
189.  Va. — Wren  v.  Moncure,  95  Va. 
369,  28  S.  E.  588.  Wash. — Kennedy  v. 
Currie,  3  Wash.  St.  442,  28  Pac.  1028. 
But  see  Stevens  v.  Thompson,  98  Mich. 
9,  56  N.  W.  1041. 

[e]  Conspiracy  need  not  be  alleged 
in  an  action  to  rescind  for  fraud  in 
order  to  introduce  evidence  of  similar 
transactions  at  or  about  the  same  time. 
Cox  Shoe  Co.  v.  Adams,  105  Iowa  402, 
75  N.  W.  316. 

85.  Magowan  v.  Branham,  16  Ky. 
L.  Rep.  233,  26  S.  W.  803;  Tilden  v. 
Streeter,  45   Mich.   533,   8   N.   W.   502. 

[a]  A  very  common  example  is 
fraud.  TJ.  S. — Burk  v.  Johnson,  146 
Fed.  209,  76  C.  C.  A.  567.  Miss.— Home 
V.  Higgins,  76  Miss.  813,  25  So.  489. 
N.  J.— Duffy  V.  Melliek,  42  N.  J.  Eq. 
117,  7  Atl.  341.  N.  Y.— Patterson  v. 
Patterson,  1  Robt.  184. 

[b]  If  plaintiff  proceeds  on  more 
than  one  theory  in  his  pleading,  proof 
of  any  one  is  sufficient.  Culbertson  v. 
Blanchard,  79  Tex.  486,  15  S.  W.  700. 

86.  V.  S. — Cobban  v.  Conklin,  208 
Fed.  231,  125  C.  C.  A.  431.  Ala.— Keith 
V.  Woodruff,  136  Ala.  443,  34  So.  911; 
Goree  v.  Clements,  94  Ala.  337,  10  So. 
906,  the  grounds  were  not  set  out  in 
the  bill  but  were  admitted  in  the  an- 
swer- held,  insufficient.  Ariz. — Cole  v. 
Bean,  1  Ariz.  364,  25  Pac.  537.  Cal. 
Greenlee  v.  Los  Angeles  T.  &  S.  Bk., 
171  Cal.  371,  153  Pac.  383.  Ky.— But- 
ler V.  Miller,  15  B.  Mon.  617.  Md. 
Timms  v.  Shannon,  19  Md.  296,  81 
Am.  Dec.   632;   Wesley  v.  Thomas,  6 


Harr.  &  J.  24.  Tenn. — Bang  v.  Phelps 
&  B.  Windmill  Co.,  96  Tenn.  361,  34 
S.   W.   516. 

Compare  Tanforan  v.  Tanforan,  173 
Cal.  270,  159  Pac.  709. 

[a]  Even  if  sufficient  upon  an  issue 
which  is  not -tendered.  Ala. — Williams 
V.  Sturdevant,  27  Ala.  598.  D.  C. 
Bailor  v.  Daly,  7  Maekey  175.  Q-a. 
Gaskins  v.  Davis,  131  Ga.  459,  62  S.  E. 
581.  N.  J.— Hoyt  v.  Hoyt,  27  N.  J. 
Eq.  399,  affirmed,  28  N.  J.  Eq.  485. 
But  see  Hoagland  v.  Titua,  16  N.  J. 
Eq.  44.  N.  Y.— Belknap  v.  Sealey,  14 
N.  Y.  143,  67  Am.  Dec.  120;  Patter- 
son V,  Patterson,  1  Robt.  184.  N.  C. 
McCraw  v.  Gwin,  42  N.  C.  55;  Goode 
V.  Hawkins,  17  N.  C.  393. 

87.  U.  S.— Burk  v.  Johnson,  146  Fed. 
209,  76  C.  C.  A.  567;  Eyre  v.  Potter, 
15  How.  42,  14  L.  ed.  592.  Ala.— Por- 
ter V.  Collins,  90  Ala.  510,  8  So.  80. 
N.  Y. — Grabush  v.  Goodman,  49  Hun 
607,  1  N.  Y.  Supp.  864,  16  N.  Y.  St. 
910.  N.  C— Goode  v.  Hawkins,  17 
N.  C.  393. 

[a]  This  general  rule  (1)  has  been 
limited  in  some  states  (Powell  v.  Plant 
[Miss.],  23  So.  399;  Nabours  v.  Cooke, 
24   Miss.   44;    Moehlenpah  v.   Mayhew, 

I  138  Wis.  561,  119  N.  W.  826),  and  (2) 
repudiated  in  others.  Ala. — Lanier  v. 
Hill,  25  Ala.  554.     la.— Hood  v.  Smith, 

;  79    Iowa   621,    44    N.    W.    903.      Ittiss. 

I  Powell  V.  Plant,  23  So.  399.  N.  J. 
St.  Francis  Church  v.  Hargous,  39  N.  J. 
Eq    339. 

88.  Kosturska  v.  Bartkiewiez,  241 
111.  604,  89  N.  E.  657.  But  see  Whelan 
V.  Whelan,  3  Cow.  (N.  Y.)  537. 

89.  Hlnes  v.  Horner,  89  Iowa  594, 
53  N.  W.  317. 

90.  Winter  v.  Bostwick,  212  Fed. 
884,  129  C.  C.  A.  404. 

91.  Reynolds  v.  Excelsior  Coal  Co., 
100  Ala.  296,  14  So.  573. 

92.  Muzzy  v.  Tompkinson,  2  Wash. 
616,  27  Pae.  456,  28  Pac.  652. 
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parties  and  of  fraud  of  the  other,  party,  has  been  held  sufficient  to 
warrant  a  deeree.^^  In  the  notes  will  be  found  additional  illustrations 
of  the  rule  against  departing  from  the  theory  of  the  case  presented 
by  the  pleadings.^* 

P.  Province  of  Judge  and  Juby.^^  —  The  question  of  the  sufficiency 
of  the  evidence  to  sustain  the  complaint  is  one  for  the  court's  de- 
termination;^" and  the  court  should  also,  as  a  rule,  pass  upon  ques- 
tions as  to  the  validity^'  and  legal  effect®*  of  instruments  involved, 
and  decide  as  a  matter  of  law  what  eonstitu|;es  mistake,  fraud  or 
accident.®'  But  if  a  jury  is  permitted,  the  court  should  submit  to 
it  disputed  questions  of  fact,^  as  to  the  existence  of  fraud,^  duress 


93.  Ga. — King  Lumb.  Co.  v.  Cowart, 
136  Ga.  739,  72  S.  E.  37.  Kan.— Wait 
V.  MeKibben,  92  Kan.  394,  140  Pac. 
860.  S.  D. — MeCormlck  Harv.  Maoh. 
Co.  V.  Woulph,  11  S.  D.  252,  76  N.  W. 
939.  Tex. — Moore  v.  Studebaker  Bros. 
Mfg.  Co.  (Tex.  Civ.  App.),  136  S.  W. 
570.  Wis. — James  v.  Cutler,  54  Wis. 
172,  10  N.  W.  147. 

94.  See  infra,  this  note. 

[a]  Proof  of  duress  will  not  sustain 
a  complaint  to  eaneel  a  deed  because 
of  grantor's  infancy.  Nordholt  v. 
Nordholt,  87  Cal.  552,  26  Pac.  559,  22 
Am.  St.  Eep.  268;  Fones  v.  Eice,  9 
Gratt.   (50  Va.)   568. 

[b]  If  the  theory  is  that  the  deed 
w^s  without  consideration,  and  pro- 
cured by  fraud  and  undue  influence, 
and  that  the  grantor  was  incompetent, 
all  of  which  are  denied,  it  cannot  bo 
sustained  because  it  appears  that  the 
deed  was  void  for  creating  a  trust  not 
authorized  by  statute.  Eipperdan  v. 
Weldy,  149  Cal.  667,  87  Pac.  276. 

[c]  If  usury  is  the  theory  of  the 
bill,  proof  of  failure  of  consideration 
not  sufficient.  Bang  v.  Phelphs,  96 
Tenu.   361,  34  S.  W.  516. 

[d]  Under  a  general  allegation  of 
forgery,  it  may  be  shown  the  deed  was 
placed  in  escrow  with  defendant  with 
grantee's  name  omitted,  and  that  de- 
fendant without  authority  filled  in  his 
own  name.  Maclellan  v.  Seim,  57  Kan. 
471,  46  Pac.  959. 

[e]  Proof  of  want  of  consideration 
alone  will  not  sustain  a  bill  based  on 
mistake.  Jenkins  v.  Netherland,  3  Ky. 
L.  Eep.  538. 

[f]  If  based  on  grantor's  mental 
Incapacity,  (1)  the  question  of  non 
delivery  of  the  instrument  cannot  be 
considered  (Snodgrass  v.  Knight,  43 
W.  Va.  294,  27  S.  E.  233),  nor  (2)  the 
question  of  undue  influence.  Snider  v. 
Wilson  (Iowa),  78  N.  W.  802. 
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.    95.    See  generally  the  title   "Prov- 
ince of  Judge  and  Jury.'' 

96.  Ga. — Carpenter  v.  Bradshaw,  116 
Ga.  674,  42  S.  B.  1016.  Ind.— Huston 
V.  Schindler,  46  Ind.  38.  N.  C— Cutler 
V.  Eoanoke  E.  &  L.  Co.,  128  N.  C. 
477,  39  S.  E.  30.  Tex.— Paddock  v. 
Bray,  40  Tex.  Civ.  App.  226,  88  S.  W. 
419. 

97.  111.— Stowell  V.  Spencer,  190  111. 
453,  60  N.  E.  800.  N.  Y.— Wakley  v. 
King,  112  App.  Div.  765,  98  N.  T. 
Supp.  957.  Tex. — Kuhn  v.  Foster,  16 
Tex.  Civ.  App.  465,  41  S.  W.   716. 

98.  Kuhn  v.  Foster,  16  Tex.  Civ. 
465,  41  S.  W.  716. 

99.  Eubeustein  v.  Eadt,  133  App. 
Div.  57,  117  N.,  Y.  Supp.  893;  Schet- 
tiger  V.  Hopple,  3  Grant  Cas.  (Pa.) 
54. 

1.  Ga.— Frick  v.  Moore,  82  Ga.  159, 
8  S.  E.  80.  Ind.— Huston  v.  Schindler, 
46  Ind.  38.  Ky.— War  Fork  Laud  Co. 
V.  Spivey,  162  Ky.  600,  172  S.  W.  1042. 
Tex. — Silberberg  v.  Pearson,  75  Tex. 
287,  12  S.  W.  850;  Blackman  v.  Schier- 
man,  21  Tex.  Civ.  App.  517,  51  S.  W. 
886;  Bailey  v.  Mickle  (Tex.  Civ.  App.), 
45  S.  W.  949.  Va.— Magill  v.  Manson, 
20  Gratt.   (61  Va.)  527. 

[a]  Questions  involving  no  conflict 
of  facts  are  of  course  for  the  court. 
Gatliug  V.  Newell,  9  Ind.  572. 

2.  Ala.  —  Moline  Jewelry  Co,  v. 
Crew,  171  Ala.  415,  55  So.  144.  Ky. 
Goodloe  V.  McLanathan,  6  Mon.  310. 
Mo.— Cady  v.  Coates,  101  Mo.  App. 
147,  74  S.  W.  424.  N.  O.— Daniels  v. 
Fowler,  123  N.  C.  35,  31  S.  E.  598; 
Crow  V.  Holland's  Heirs,  12  K.  C.  481. 
Tex.— Texas  &  P.  Ey.  Co.  v.  Jowers 
(Tex.  Civ.  App.),  110  S.  W.  946;  Lan- 
caster V.  Eichardson  (Tex,  Civ.  App.). 
45  S.  W.  409. 

fa]  "Whether  the  alleged  repre- 
sentations were  such  as  plaintiff  had 
the    right   to    rely    upon,    or    wiether 
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or  undue  influence,''  mutual  mistake,*  usury,"  forgery,'  insanity  of 
contracting  party,'  waiver  or  ratification,^  performance  of  contract," 
and  laches  of  plaintiff." 

G.  Interlocutory  Reijep.^^  —  Pending  suit  to  rescind  or  cancel 
the  court  may  award  such  relief  as  the  circumstances  require.  For 
example  a  writ  of  sequestration  may  issue^^  or  an  injunction. ^^ 

H.  Instructions.  —  If  a  jury  is  used  the  court  should  as  in  other 
cases^*  properly  instruct  it  upon  points  of  law^"  relating  to  the  issues 
involved.^'     Instructions  must  be  authorized  by  the  pleadings  and 


tliey  were  reasonably  calculated  to  de- 
ceive such  person  as  appellant  was  a 
question  of  fact  for  the  jury."  Culley 
V.  Jones,  164  Ind.  168,  176,  73  N.  E. 
94.  See  also  State  Life  Ins.  Co.  v. 
Johnson,  73  Kan.  567,  85  Pac.  597; 
McCormack  Harvesting  Mach.  Co.  v. 
Mays  (Tex.  Civ,  App;),  33  S.  W.  883. 

3.  Ind. — Keys  v.  McDowell,  54  Ind. 
App.  263,  100  N.  E.  385.  la.— Salvador 
V.  Feeley,  105  Iowa  478,  75  N.  W. 
476.  Ky. — Hoeb  v.  Maschinot,  140  Ky. 
330,  131  S.  W.  23.  Mich. — Clement  v. 
Buckley  Mercantile  Co.,  172  Mich. 
243,  137  N.  W.  657.  N.  D.— Ander- 
son V.  Anderson,  17  N.  D.  275,  115 
N.  W.  836.  Tex. — Kansas  City,  M. 
&  O.  By.  Co.  V.  Graham  (Tex,  Civ. 
App.),   145   S.   W.   632. 

i.  Ky. — ^Loeke  &  Ellison  v.  Lyon 
Medicine  Co.,  27  Ky.  L.  Eep.  1,  84 
S.  W.  307.  N.  C. — Greenleaf-Johnson 
Lumb.  Co.  V.  Leonard,  145  N.  C.  339, 
59  S.  E.  134.  Ore. — Tooley  v.  Chase, 
26  Ore.  600,  37  Pac.  908. 

5.  Guarantee  Sav.  L.  &  Inv.  Co.  v. 
Mitchell,  44  Tex.  Civ.  App.  165,  99 
S.    W.   156. 

6.  Huston  V.  Schindler,  46  Ind.  38. 

7.  Ala. — Daugherty  v.  Powe,  127 
Ala.  577,  30  So.  524.  Ga,— Lunday  v. 
Foreman,  129  Ga.  595,  59  S.  E.  276. 
Ind. — ^Keys  v.  McDowell,  54  Ind.  App. 
26^,  100  N,  E.  385. 

8.  Hoag  V.  Hoag,  210  Mass.  94,  96 
N.  E.  49,  36  L.  R.  A.  (TST.  S.)  329; 
O'Shea  V.  Vaughn,  201  Mass.  412,  87 
N.  E.  6J6;  Cotton  v.  Morrison  (Tex. 
Civ.  App.),  140  S.  W.  114;  Evans  v. 
Goggan,  5  Tex.  Civ.  App.  129,  23  S.  W. 
854. 

9.  Hall  V.  Turner,  110  N.  C.  292, 
14  S.  E.  791. 

10.  Shores-Mueller  Co.  v.  Lonning, 
159  Iowa  95,  140  N.  W.  197;  Lucken- 
back  V.  Thomas  (Tex.  Civ.  App,),  166 
S  W.  99;  Johnson  V.  Ft.  Worth  D. 
Club  (Tex.  Civ,  App.),  164  S,  W,  875, 


11.  See  generally  the  title  "Or- 
ders."- 

12.  McGehee  v.  Weeks,  112  Miss. 
483,  73  So.  287.  See  the  title  "So- 
questratlon." 

13.  Ga. — Parker  v.  Cochran,  97  Ga, 
?49,  22  S.  E.  961;  National  Bank  v. 
Carlton,  96  Ga.  469,  23  S.  E.  388.  Md. 
Baltimore  S.  E.  Co.  v.  Campbell  &  Z. 
Co.,  83  Md.  36,  34  Atl.  369.  Mass. 
Smith  V.  Everett,  126  Mass.  304; 
Wilcox  V.  Lucas,  121  Mass.  21.  Mich. 
Eickle  V.   Dow,   39   Mich.   91. 

14.  See  generally  the  title  "Instruc- 
tions. '- 

15.  Ga.— De  Niefe  v.  Howell,  138 
Ga.  248,  75  S.  E.  202;  McClellan  v. 
McClellau,  135  Ga.  95,  68  S.  E.  1025 
(court  must  not  charge  on  the  weight 
of  the  evidence);  Poss  v.  Huff,  98  Ga. 
377,  25  S.  E.  447;  Wyche  v.  Greene, 
26  Ga.  415,  defining  "mistake."  111. 
Dowie  V.  Driscoll,  203  111.  480,  68 
N.  E.  56.  Kan. — Pairbank  v.  Fairbank, 
92  Kan.  45,  492,  139  Pac.  1011,  141 
Pac.  297.  Ky.— Sellers  v.  Sellers,  i62 
Ky.  9,  171  S.  W.  449.  N.  0.— Taylor 
V.  Wilson,  168  N.  C.  81,  82  S.  E.  835; 
Hodges  V.  Wilson,  165  N.  C.  323,  81 
S.  E.  340  (an  instruction  as  to  the 
degree  of  proof  required  must  be  cor- 
rect); Myatt  V.  Myatt,  149  N.  C.  137, 
62  S.  E.  887;  Bond  v.  Branning  Mfg. 
Co.,  140  N.  C.  381,  52  S.  E.  929,  an 
instruction  given  must  be  authorized 
by  the  evidence  introduced.  Okla. 
Ashcraft  v.  Moffett,  44  Okla.  386,  144 
Pac.  1041.  Pa. — Highlands  v.  Phila- 
delphia &  E.  E.  Co.,  209  Pa.  286,  58 
Atl.  560.  Tex. — Irvin  v.  Johnson  (Tex. 
Civ.  App.),  170  S.  W.  1059;  Pyle  V. 
Pyle  (Tex.  Civ.  App.),  159  S.  W.  488; 
Metcalfe  v.  Lowenstein,  35  Tex.  Civ. 
App.  619,  81  S.  W,  362. 

[a]  Instruction  as  to  Degree  of 
Proof. — Hodges  v.  Wilson,  165  N.  0, 
323,  81  S.  B.  340. 

16.  Ga.— Foddrill  v.  Dooley,  131  Ga, 
790,  63  S.  E.  350,    Mont.— Fitschen  v. 
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the  evidenee.^^  Misdirections  to  the  jury  are  considered  immaterial 
and  hence  harmless  where  the  court  later  rejects  the  verdict  and 
decides  the  ease  for  itself .^^ 

I.  DiEECTiNG  Verdict.^8  —  If  the  cause  is  tried  by  a  jury  it  should 
ordinarily  be  submitted  to  the  jury  if  there  is  any  evidence  tending 
to  make  a  case  conformable  to  the  pleadings,^"  but,  as  in  other  cases, 
under  proper  circumstances,  the  court  may  direct  a  verdict.^^ 

J.  Interrogatories  to  Juet.^^  —  The  court  may  in  its  discretion 
submit  or  refuse  to  submJt  special  interrogatories  to  the  jury.^^  Such 
as  are  submitted  should  call  for  findings  upon  ultimate  facts^*  mate- 
rial to  a  determination  of  the  issues  involved.^^  The  court  is  not 
bound  by  the  answers  returned  to  the  interrogatories.^" 

K.    Verdict.^'  —  The  findings  of  the  jury  should  conform  to  and 


Thomas,  9  Mont.  52,  22  Pac.  450.  Pa. 
Schotte  V.  Meredith,  197  Pa.  496,  47 
Atl.  844;  Stafford  v.  Giles,  135  Pa.  411, 
19  Atl.  1028. 

[a]  If  the  mental  incapacity  of  a 
party  to  the  instrument  is  at  issue,  an 
instruction  as  to  the  degree  of  capacity 
necessary  to  validate  the  instrument  ia 
proper.  Bowden  v.  Achor,  95  Ga.  243, 
22  S.  E.  254;  Eaymond  v.  Wathen,  142 
Ind.  367,  41  N.  E.  815. 

[b]  Upon  Undue  Influence.  —  Ind. 
Eaymond  v.  Wathen,  142  Ind.  367,  41 
N.  E.  815.  N.  C— Wessell  v.  Eath- 
john,  89  N.  C.  377,  45  Am.  Eep.  696. 
Pa. — King  V.  Humphreys,  138  Pa.  310, 
22  Atl.  19. 

17.  Ga. — Harris  v.  Whitney,  112  Ga. 
633,  37  S.  E.  883;  Poss  v.  Huff,  98 
Ga.  377,  25  S.  E.  447;  Owen  v.  Smith, 
91  Ga.  564,  18  S.  E.  527.  Ind.— Adams 
V.  Stringer.  78  Ind.  175.  Minn.— I.  L. 
Corse  &  Cfo.  v.  Minnesota  G.  Co.,  94 
Minn.  331,  102  N.  W.  728.  N.  O. 
Bond  V.  Branning  Mfg.  Co.,  140  N.  C. 
381,  52  S.  E.  929.  Tex.— Gatt  v.  Shive 
(Tex.  Civ.  App.),  82  S.  W.  303;  Clay 
County  L.  &  C.  Co.  v.  Skidmore,  26 
Tex.  Civ.  App.  472,  64  S.  W.  815;  Wells 
V.  Houston,  23  Tex.  Civ.  App.  629,  57 
S.  W.  584. 

[a]  If  no  prejudice  results  it  is  im- 
material that  the  instruction  was  not 
embraced  within  the  issues.  Edwards 
V.  Edwards,  14  Tex.  Civ.  App.  87,  30 
S.  W.  1080. 

18.  Eing  V.  Lawless,  190  HI.  520,  60 
N.  B.  881.  Compare  Meyer  v.  Nelson 
(Colo.),  168  Pae.  1175. 

19.  See  generally  the  title  "Ver- 
dict." 

20.  Ga.- Barley  v.  Smith,  147  Ga. 
351,  94  S.  E.  227.      Kan.— Osincup  v. 
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Henthorn,  89  Kan.  58,  130  Pac.  652, 
Ann.  Cas.  1914C,  1262,  46  L.  E.  A. 
(N.  S.)  174.  N,  C— Highsmith  v. 
Page,  158  N.  C.  226,  73  S.  E.  998; 
Cuthbertson  v.  Morgan,  149  N.  C.  72, 
62  S.  E.  744;  Jones  v.  Warren,  134 
N.  C.  390,  46  S.  E.  740. 

21.  Ga. — Johnson  v.  Coleman,  134 
Ga.  696,  68  S.  E.  480.  lU.— McKechney 
V.  Chicago,  160  111.  App.  544.  Mich. 
Sherk  v.  Holmes,  125  Mich.  118,  83 
N.  W.  1016.  N.  Y.— Eobinson  v. 
Vaughan,  49  App.  Div.  170,  63  N.  T. 
Supp.  197.  Tex. — Bonneville  v.  Bum, 
61  Tex.  Civ.  App.  103,  128  S.  W.  1179; 
Clay  County  Land  &  C.  Co.  v.  Skid- 
more,  26  Tex.  Civ.  App.  472,  64  S.  W. 
815. 

See  also  Sylvius  v.  Kosek,  117  Pa. 
67,  11  Atl.  392,  2  Am.  St.  Eep.  645; 
Phillips  V.  Meily,  106  Pa.  536. 

22.  See  generally  the  title  "Special 
Interrogatories  to  Juries." 

23.  Meyer  v.  Nelson  (Colo.),  168 
Pac.  1175;  Mosier  v.  Walter,  17  Okla. 
305,  87  Pae.  877. 

24.  Meyer  v.  Nelson  (Colo.),  168 
Pac.  1175;  Bell  v.  Hutchings,  86  Ga. 
562,  12  S.  E.  974. 

[a]  The  question  of  whether  rescis- 
sion is  warranted  is  not  such  ultimate 
fact  as  is  proper  to  be  embraced  in 
an  interrogatory.  Bell  v.  Hutchings, 
86  Ga.  562,  12  S.  E.  974. 

25.  Hoobler  v.  Hoobler,  128  111.  645, 
21  N.  E.  571. 

26.  Meyer  v.  Nelson  (Colo.),  168 
Pac.  1175. 

27.  See  generally  the  title  "Ver- 
dict," and  14  Standakd  Pboc.  536. 

Directing  verdict,  see  supra,  VIII,  I. 

Interrogatories  to  jury,    see    supra. 

vri,  J.  "   ' 
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cover  the  issues  prescnted,^^  should  be  consistent  with  eac^  other,^^ 
and  be  sufficient  to  warrant  the  decree.'" 

A  general  verdict  is  not  sufficient  in  some  states  but  the  jury  must 
find  the  facts  specially.^^ 

The  verdict  is  oidinarily  controlling  if  sustained  by  competent  proof,*^ 
but,  unless  jury  trial  was  demandable  as  a  matter  of  right,'*  the 
court  may  regard  it  as  merely  advisory  and  if  necessary  ignore  it;'* 
and  substitute  its  own  findings  for  those  of  the  jury.'° 

L.  Findings.  —  In  accordance  with  the  general  rules  elsewhere 
discussed,^"  the  court  should  make  findings,''  which  should  be  definite 
determinations,'^  upon   the   material  facts   in  issue,'^   and  be  con- 


28.  Bailey  v.  Mickle  (Tex.  Civ. 
App.),  45  S.  W.  949. 

[a]  The  failure  of  the  jury  to  make 
a  finding  will  not  affect  the  finding 
made  by  the  court  itself.  Land  Mtg. 
Bank  v.  Nicholson,  24  Wash.  258,  64 
Pac.  156.  Compare  Meyer  v.  Nelson 
(Colo.),  168  Pac.  1175. 

29.  Lancaster  v.  Richardson  (Tex. 
Civ.  App.),  45  S.  W.  409. 

30.  Smith  v.  Johnson's  Admr.,  8 
Tex.  418.  But  see  14  Standard  Peoc. 
537. 

31.  Payne  v.  Elyea,  50  Ga.  395; 
Crow  V.  Holland's  Heirs,  12  N.  C.  481. 

32.  Busiere  v.  Reilly,  189  Mass.  518, 
75  N.  E.  958;  Fitzgerald  v.  Reed,  9 
Smed.  &  M.  (Miss.)  94.  But  see  14 
Standard  Proc.  536,  et  seq. 

[a]  Jury's  finding  of  fraud  is  con- 
clusive that  all  the  elements  necessary 
to  constitute  actionable  fraud  existed. 
Busiere  c.  Reilly,  189  Mass.  518,  75 
N.  E.  958. 

[b]  Where  grantor's  incapacity  to 
make  a  contract  is  found  by  the  jury, 
it  is  error  to  dismiss  the  bill.  Fitz- 
gerald V.  Reed,  9  Smed.  &  M.  (Miss.) 
94. 

33.  See  14  Standard  Pkoc.  536,  539. 

34.  Colo. — Meyer  v.  Nelson,  168  Pac. 
1175;  Kellogg  v.  Kellogg,  21  Colo.  181, 
40  Pac.  358.  Oa.— Payne  v.  Elyea,  50 
Ga.  395.  111.— Pittenger  v.  Pittenger, 
208  111.  582,  70  N.  E.  699.  Ind.— Thrash 
V.  Starbuck,  145  Ind.  673,  44  N.  K 
543.  Mass. — Busiere  v.  Eeilly,  189 
Mass.  518,  75  N.  B.  958.  Miss.— Pitt- 
man  V.  Lamb,  53  Miss.  594.  Mo. 
Chadwell  v.  Reed,  198  Mo.  359,  -95 
S  W.  227;  Conran  v.  Sellew,  28  Mo. 
320.  Okla. — Mosier  v.  Walter,  17  Okla. 
305  87  Pac.  877.  Va.— Helm  v.  Lynch- 
burg Tr.  &  Sav.  Co.,  106  Va.  603,  56 
S.  E.  598. 

See  14  Standard  Peoc.  537. 


35.  Helm  v.  Lynchburg  Tr.  &  Sav. 
Co.,  106  Va.  603,  56  S.  E.  598. 

[a]  "As  it  is  conceded  the  court 
had  the  privilege  of  doing,  a  jury  was 
called  to  hear  issues  of  fact  and  re- 
turn findings  thereon  for  the  informa- 
tion of  the  court.  It  is  conceded,  also, 
that  under  this  practice  the  findings 
of  the  jury  were  not  properly  the  basis 
of  the  court's  judgment  or  decree,  but 
that  it  was  the  duty  of  the  court,  if 
the  findings  of  the  jury  coincided  with 
the  court's  findings,  or  if  the  court 
concurred  in  the  conclusions  reached 
by  the  jury,  to  enter  its  findings,  how- 
ever induced,  as  its  own,  and  upon 
such  findings  predicate  its  decree." 
Thrash  v.  Starbuck,  145  Ind.  673,  677, 
44  N.  E.  543. 

36.  See  generally  the  title  "Find- 
ings and  Conclusions." 

37.  Flanigan  v.  Skelly,  89  App.  Div. 
108,  85  N.  Y.  Supp.  4. 

[a]  Unless  the  case  be  one  in  which 
there  is  no  evidence  whatever  tending 
to  establish  a  right  to  relief,  see  Flan- 
igan V.  Skelly,  89  App.  Div.  108,  85 
N.  Y.  Supp.  4. 

38.  Lutjeu  V.  Lutjen,  64  N.  J,  Eq. 
773,  53  Atl.  625;  Amberg  v.  Kinley, 
214  N.  Y.  531,  108  N.  E.  830,  L.  E. 
A.  1915E,  519. 

[a]  An  express  finding  of  fraud  not 
necessary  where  the  findings  show 
fraud.  Hicks  v.  Thomas,  90  Cal.  289, 
27  Pac.  208;  Lavette  v.  Sage,  29  Conn. 
577. 

[b]  Conclusions  of  Law. — (1)  A 
finding  which  is  really  a  conclusion 
of  law  is  not  sufficient.  Goodrich  v. 
Lathrop,  94  Cal.  56,  29  Pac.  329,  28 
Am.  St.  Rep.  91.  (2)  But  such  a  find- 
ing may  be  aided  by  another  finding 
supplying  the  facts  w^irranting  such 
conclusion.  Green  v.  Boworth,  113 
N.  Y.  462,  21  N.  E.  165, 

S9.    Harding  v.  Robinson,    175    Cal. 
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sistent  with  the  ease  made  hy  the  pleadings  and  evidence,*"  and  with 
each  other.*^  The  faets  found  by  the  court  must  be  sufficient  to 
sustain  the  judgment  rendered  or  decree  awarded.*^ 

IX.  JUDGMENT  OR  DECREE.*^  — A.  Nature  and  Scope  op 
Relief.  —  1.  Discretion  of  Court  As  To.  —  a.  Generally.  —  The 
granting  or  refusing  of  relief  as  well  as  the  nature  and  scope  thereof 
rests  largely  in  the  court's  sound  discretion,**  to  be  exercised,  how- 
ever, in  accordance  with  established  equitable  rules.*^ 

b.  In  I-mposing  Terms.^^  —  In  awarding  particular  relief,  the 
court  iflay  impose  such  terms  and  conditions  as  the  equities  of  the 
ease  demand.*' 

2.  Conformity  to  Pleadings  and  Proof.  —  a.  In  General.  —  The 
judgment  or  decree  must  be  responsive**  to  the  issues  raised  by  the 


534,  166  Pac.  808;  Cooley  v.  Miller, 
156  Cal.  510,  105  Pac.  981;  Lion  V. 
McClorj',  106  Cal.  623,  40  Pac.  12;  Mag- 
gini  V.  Pezzoni,  76  Cal.  631,  18  Pac. 
687;  Nichols  v.  McCarthy,  53  Conn. 
299,  23  Atl.  93,  55  Am.  Eep.  105. 

[a]  '  Where  the  court  finds  against 
the  plaiutiif  as  to  the  gravamen  of  his 
complaint,  failing  to  find  as  to  other 
facts  is  not  error.  Norris  v.  Crandall, 
133  Cal.  xix,  65  Pac.  568. 

[b]  Value  of  Property. — In  a  suit 
to  rescind  a  contract  for  the  exchange 
of  property  for  misrepresenting  value, 
the  court  properly  found  the  respective 
values  of  the  properties  exchanged,  in 
order  to  sjiow  the  materiality  of  the 
misrepresentations,  although  there  were 
no  allegations  of  value.  Thompson  v. 
Hardy,  19  S.  D.  91,  102  N.  W.  299. 
See  also  Coile  v.  Hudgins,  109  Tenn. 
217,  70  S.  W.  56. 

[c]  Findings  as  to  fraud  should  pass 
upon  all  the  elements  of  fraud.  Hard- 
ing V.  Eobinson,  175  Cal.  534,  166  Pac. 
808. 

40.  Ariz. — Cole  v.  Bean,  1  Ariz.  364, 
25  Pac.  537.  Colo. — Hagadorn  Inv.  Co. 
V.  Sinn,  61  Colo.  226,  155  P.ac.  385. 
Conn. — Ashmead  v,  Colby,  26  Conn.  287. 
Ind. — Burton  v.  Morrow,  133  Ind.  221, 
32  N.  E.  921.  Minn. — Woolsey  v.  Bohn, 
41  Minn.  235,  42  N.  W.  1022.  N.  T. 
Newton  v.  Newton,  52  App.  Div.  96, 
64  N.  T.  Supp.  981.  Pa. — Greeuawalt 
V.  Dixon,  194  Pa.   363,  45  Atl.  45. 

41.  Cole  V.  Bean,  1  Ariz.  864,  25 
Pae.  537;  Duff  v.  DufE,  71  Cal.  513, 
12  Pac.  570;  Higgins  V.  Parsons,  65 
Cal.  280,  3  Pac.  881. 

42.  U.  S.— Tufts  V.  Tufts,  123  U.  S. 
76,  8  Sup.  Ct.  54,  31  L.  ed.  91.  Cal. 
Lion  V.  McCIory,  106  Cal.  623,  40  Pae. 
12.  Ga.— Bell  v.  Sutchings,  86  Ga. 
562,  12  S.  E.  974. 
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[a]  Findings  Held  InsufBcient. — An- 
derson V.  Gaines,  156  Mo.  664,  57  S. 
W.  726;  Butler  v.  Carver,  33  Wash. 
621,  74  Pac.  813. 

43.  See  generally  the  titles  "Judg- 
ments;" "Decrees." 

44.  See  generally:  Cal. — Lewis  v. 
Tobias,  10  Cal.  574.  N.  J.— Schrafft 
V.  Wolters,  63  N.  J.  Eq.  793,  52  Atl. 
694.  N.  Y. — Venice  v.  Woodruff,  62 
N.  Y.  462,  20  Am.  Eep.  495;  Van 
Doreu  v.  New  York,  9  Paige  388.  Ohio. 
Eeid  V.  Burns,  13  Ohio  St.  49.  S.  D. 
Hilton  V.  Advance  Thresher  Co.,  8 
S.  D.  412,  66  N.  W.  816.  Tenn.— John- 
son V.  Cooper,  2  Yerg.  524,  24  Am. 
Dec.  502.  Wis. — Woldenberg  v.  Eip- 
han,  166   Wis.  433,  166  N.  W.  21. 

45.  Ark. — Myriek  v.  Jacks,  39  Ark. 
293.  Ind.— Shaeffer  v.  Sleade,  7  Blackf. 
178.  N.  Y. — Hamilton  v.  Cummings,  1 
Johns.  Ch.  517.  Ohio: — Eeid  v.  Burn, 
13  Ohio  St.  49.  Wis.— Bogie  v.  Bogie, 
41  -Wis.  209;  Douglas  County  «.  Wal- 
bridge,  38  Wis.  179. 

46.  Costs,  see  infra,  IX,  E. 

47.  Ga.- Witt  V.  Sims,  140  Ga.  48, 
78  S.  E.  467.  lU.— Springfield  &  N.  E. 
Tr.  Co.  V.  Warrick,  249  111.  470,  94 
N.  E.  933,  Ann.  Cas.  1912A,  187.  Ind. 
Shaeffer  v.  Sleade,  7  Blackf.  178.  Mo. 
Johnson  v.  United  Eys.  Co.,  227  Mo. 
423,  127  S,  W.  63.  N.  Y.— Venice  v. 
Woodruff,  62  N.  Y.  462,  20  Am.  Eep. 
495.  Okla.— Mosier  v.  Walter,  17  Okla. 
305,  87  Pae.  877.  Wash.— Thomas  v. 
McCue,  19  Wash.  287,  53  Pac.  161. 

48.  Crow  v.  Owensboro  &  N.  E.  Co., 
82  Ky.  334;  Williams  v.  Carter,  3  Dana 
(Ky.)  198;  Underwood  v.  Cave,  176 
Mo.  1,  75  S.  W.  451. 

[al  Relief  Confined  to  Grounds 
Pleaded. — ^Ala. — Betts     v.     Gunn,     31 
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pleadings,  and  it  must  also  be  warranted  by  the  proof.*^ 

b.  As  Affected  by  Prayer.^"  —  Generally  speaking,  the  relief 
granted  must  conform  to  the  prayer  of  the  bill,'^  but  under  a  prayer 
for  general  relief  the  plaintiff  may  be  awarded  any  relief  consistent 
with  the  pleadings  and  the  evidence.''^ 


Ala.  219.  Ariz. — Cole  v.  Bean,  1  Ariz. 
364,  25  Pac.  537.  Cal.— Kelley  v.  Owens, 
120  Cal.  502,  47  Pae.  369,  52  Pac. 
797;  Behlow  v.  Fischer,  102  Cal.  208, 
36  Pae.  509.  Colo. — Travelers'  Ins. 
Co.  V.  Eedffield,  6  Colo.  App.  190,  40 
Pae.  195  J  People  v.  Tynon,  2  Colo. 
App.  131,  39  Pac.  809.  Conn.— Coe  v. 
Turner,  5  Conn.  86.  111.— Chicago  & 
C.  K.  Mill  Co.  V.  Scully,  141  111.  408, 
30  N.  E.  1062,  affirming  43  111.  App. 
623.  la. — Hines  v.  Horner,  86  Iowa 
594,  53  N.  W.  317;  Harding  v.  Des 
Moinea  Nat.  Bank,  81  Iowa  499,  46 
N.  W.  1071.  Ky. — Crow  v.  Owensboro 
&  N.  E.  Co.,  82  Ky.  134;  Ruffner  v. 
Ridley,  81  Ky.  165;  Edwards  v.  Hanna, 
5  J.  J.  Marsh.  18;  Coleman  v.  Mc- 
Kinney,  3  J.  J.  Marsh.  246;  Cates  v. 
Raleigh,  1  Mon.  164;  Williams  v.  Car- 
ter, 3  Dana  198.  W.  Va.— Tolley  v. 
Poteet,  62  W.  Va.  231,  57  S.  B.  811. 
[b]  Decree  Declaring  Lien  for  Sup- 
port.— Where  the  bill  by  a  grantor 
seeks  the  cancellation  of  a  deed  for 
fraud  and  want  of  consideration,  and 
the  grantee  alleges  that  the  considera- 
tion was  his  undertaking  to  support 
the  grantor,  which  has  been  performed, 
the  grantor  replying  a  breach  of  the 
grantee's  undertaking  so  to  provide 
support,  a  decree  finding  that  the 
grantee  had  failed  to  perform  his  agree- 
ment to  support  the  grantor  and  de- 
claring a  lien  on  the  land  in  favor 
of  the  grantor  for  the  value  of  the 
support  withheld  is  within  the  issues. 
Patton  V.  Nixon,  33  Ore.  159,  52  Pac. 
1048. 

49.  Colo. — Smith  v.  Ramer,  6  Colo. 
177.  Conn. — Segur  v.  Tingley,  11  Conn. 
134.  Ga. — ^Dotterer  v.  Freeman,  88  Ga. 
479,  14  S.  E.  863.  Md. — Grove  v. 
Eentch,  26  Md.  367;  Timms  v.  Shan- 
non, 19  Md.  296,  312;  Watkins  v. 
Stockett,  6  Har.  &  J.  435,  445;  Wesley 
r.  Thomas,  6  Har.  &  J.  25.  N.  J.— Du 
Bois  V.  Nugent,  69  N.  J.  Bq.  145,  60 
Atl.  339.  Ore. — Parker  v.  Thomson,  21 
Ore.  523,  28  Pac.  502. 

50.  See  generally  the  title  "Pray- 
er," and  supra,  VI,  8. 

51.  Ala.— Peagler  v.  Stabler,  91  Ala. 
308,  9  So.  157;  Betts  V.  Gunn,  31  Ala. 


219;  May  v.  Lewis,  22  Ala.  646;  God- 
win V.  McGehee,  19  Ala.  468,  475; 
Kelly  V.  Payne,  18  Ala.  371.  Cal. — Law- 
rence V.  Gayetty,  78  Cal.  128,  20  Pae. 
382,  12  Am.  St.  Rep.  29.  la.— Caughlin 
V.  Richmond,  77  Iowa  188,  41  N.  W. 
613.  Ky. — Coleman  v.  McKinney,  3  J. 
J.  Marsh.  246;  Crow  V.  Owensboro,  ete. 
R.  Co.,  82  Ky.  134.  Mich. — Case  v.  Bo- 
,gart,  188  Mich.  297,  154  N.  W.  44. 
S.  D. — Littlejohn  v.  County  Line  Cream- 
ery  Co.,  14  S.  D.  312,  85  N.  W.  588. 

[aj  When  relief  is  prayed  as  to  one 
instrument  it  will  not  be  granted  as 
to  another  and  different  instrument. 
Getman's  Exrs.  v.  Beardsley,  2  Johns. 
Ch.  (N.  Y.)  274;  Churchill  v.  Capen, 
84  Vt.  104,  78  Atl.  734.     . 

[b]  Necessity  of  praying  for  dam- 
ages in  order  to  recover  them,  see 
Ala. — Pierce  v.  Brassfield,  9  Ala.  573. 
Colo. — Ruble  C.  G.  Min.  Co.  v.  Princess 
A.  G.  Min.  Co.,  31  Colo.  158,  71  Pac. 
1121.  Mont.— Brundy  v.  Canby,  50 
Mont.  454,  148  Pac.  315.  S.  C— Sires 
V.  Sires,  43  S.  C.  266,  21  S.  E.  115. 
Wis.— Herman  v.  Gray,  79  Wis.  182,  48 
N.  W.  113. 

52.  Ala, — Pierce  v.  Brassfield,  9 
Ala.  573.  111.— McClun  v.  McClun,  176 
111.  376,  52  N.  E.  928.  la.— Walker  t. 
Walker,  93  Iowa  643,  61  N.  W.  930; 
Worsley  v.  Burlington  Ins.  Co.,  74  Iowa 
464,  38  N.  W.  161;  Laverty  v.  Sexton, 
41  Iowa  435;  Casady  v.  Woodbury,  13 
Iowa  113.  Ky. — Prewit  v.  Graves,  5 
J.  J.  Marsh.  114;  Edwards  v.  Hanna, 
5  J.  J.  Marsh.  18;  Bolware  v.  Craig, 
Litt.  Sel.  Cas.  407.  Md.— Polk  v.  Rose, 
25  Md.  153,  89  Am.  Deo.  773;  Clagett 
V.  Hall,  9  Gill  &  J.  80.  Mass.— Thomp- 
son V.  Heywood,  129  Mass.  401;  Frank- 
lin V.  Greene,  2  Allen  519.  Minn. 
Triggs  V.  .T&nes,  46  Minn.  277,  48  N,  W. 
1113.  Miss.— Barkwell  v.  Swan,  69 
Miss.  907,  13  So,  809.  Tenn.— Dodd  v. 
Benthal,  4  Heisk.  601.  Tex. — Silber- 
berg  V.  Pearson,  75  Tex.  287,  12  S,  W. 
850;  Cecil  v.  Henry  (Tex.  Civ.  App.), 
93  S.  W.  216. 

See  also  McDonald  V,  V^ugban,  14 
La.  Ann.  716. 

[a]    Damages  under  general  prayer. 

Vol.  XXII 


1032 


RESCISSION  AND  CANCELLATION 


3.  Consistent  With  Findings  and  Verdict.  —  The  decree  must  be 
consistent  with  the  court's  findings.^^  "Whether  it  must  follow  the 
verdict,  depends  upon  rules  elsewhere  treated."* 

4.  Complete  Relief  Awarded.  —  a.  In  General.  —  The  court  should 
so  far  as  possible  award  complete  equity  between  the  parties,"'  even 
though  to  do  so  requires  the  giving  of  common  law  relief,"  for  both 
equitable  and  common  law  relief  may  be  granted  in  the  same  pro- 
ceeding if  properly  pleaded,  prayed  for  and  proven."     In  excep- 


Sires  v.  Sires,  43   S.  C.   266,  21   S.  E. 
110. 

[b]  Writ  of  possession  authorized 
under  general  prayer.  Harlan  v.  Moore, 
132  Mo.  483,  34  S.  W.  70. 

[c]  Specific  performance  decreed  on 
a  bill  for  rescission  with  prayer  for 
general  relief.  Edwards  v.  Hanna,  5 
J.  J.   Marsh.    (Ky.)    18. 

[d]  Eefonnatjon  decreed  under  gen- 
eral prayer.  Grafton  v.  Eemsen,  16 
How.  Pr.    (N.  Y.)    32. 

[e]  An  interest  to  a  portion  of  the 
land,  properly  decreed  to  plaintiff 
where  cancellation  of  deed  prayed  for 
and  general  prayer  inserted.  Growney 
V.  O'Donnell,  272  Mo.  167,  198  S.  W. 
863. 

[f]  Foreclosure  of  a  vendor's  lien 
will  not  be  ordered  under  a  petition 
for  cancellation  with  prayer  for  gen- 
eral relief.  Cecil  v.  Henry  (Tex.  Civ. 
App.),  93  S.  W.  216. 

53.  Cal. — ^Lawrence  v.  Gayetty,  78 
Cal.  126,  20  Pac.  382,  12  Am.  St.  Eep. 
29.  la. — ^Hines  v.  Horner,  86  Iowa  594, 
53  N.  W.  317;  Worsley  v.  Burlington 
Ins.  Co.,  74  Iowa  464,  38  N.  W.  161; 
Casady  v.  Woodbury,  13  Iowa  113. 
Veb. — Galloway  v.  Merchants'  Bk.,  42 
Neb.  259,  60  N.  W.  569;  Pryor  v.  Hun- 
ter, 31  Neb.  678,  48  N.  W.  736.  Vt. 
Fife  V.   Gate,  84  Vt.  45,   77  Atl.   9"47. 

54.  See  supra,  VIII,  K,  and  14 
Standard  Proc.  536. 

55.  Ala. — Robinson  v.  Griffin,  173 
Ala.  372,  56  So.  124;  Lyon  v.  Dees,  101 
Ala.  700,  14  So.  564.  Oal.— Donald  «. 
Beals,  57  Cal.  399;  Sherrifp  v.  Sher- 
riff,  32  Cal.  App.  681,  163  Pac.  878. 
Ga. — ^Eagan  v.  Conway,  115  Ga.  130,  41 
S.  E.  493.  111. — Moore  v.  Brandenburg, 
248  111.  232,  93  N.  E.  733,  140  Am. 
St.  Rep.  206;  Bollnow  v.  Roach,  210 
111.  364,  71  N.  E.  454.  Ind.— Higham 
V.  Harris,  108  Ind.  246,  8  N.  E.  255. 
Mass. — Old  Dominion  C.  M.  &  S.  Co. 
V.  Bigelow,  188  Mass.  315,  74  N.  E. 
653,  108  Am.  St.  Rep.  479.  Mich.— Her- 
pel  V.  Herpel,  162  Mich.  606,  127  N. 
W.  763.  Minn.— O'Eourke  v.  O'Rourke, 
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130  Minn.  292,  153  N,  W.  607;  Sewall 
V.  St.  Paul,  20  Minn.  511.  Mo. — Powell 
V.  Powell,  217  Mo.  571,  117  S.  W.  1113; 
Baker  v.  McDaniel,  178  Mo.  447,  77 
S.  W.  531;  Evans  v.  Missouri,  I.  &  N. 
Ry.  Co.,  64  Mo.  453.  N.  J.— McCarter 
V.  Lehigh  Val.  R.  Co.,  86  N.  J.  Eq. 
168,  96  Atl.  1017;  Smith  v.  Krueger, 
71  N.  J.  Eq.  531,  63  Atl.  850.  N.  Y. 
Davis  V.  Rosenzweig  E.  O.  Co.,  192 
N.  Y.  128,  84  N.  E.  943,  127  Am.  St. 
Rep.  890,  20  L.  R.  A.'  (N.  S.)  175; 
Hammond  v.  Pennock,  61  N.  Y.  145; 
IngersoU  v.  Cunningham,  95  App.  Div. 
571,  88  N.  Y.  Supp.  711.  Ohio. — Gaisser 
V.  Hansen,  25  Ohio  C.  C.  (N.  S.)  262. 
Ore. — Jones  v.  Shefler,  77  Ore.  284,  151 
Pac.  463.  Tex. — Pioneer  S.  &  L.  Co. 
V.  Peck,  20  Tex.  Civ.  App.  Ill,  49 
S.  W.  160.  Va. — Kirschbaum  v.  Coon, 
25  S.  E.  658.  Wash. — Bader  v.  John- 
son, 78  Wash.  350,  139  Pac.  32.  W.  Va. 
Poole  V.  Camden,  79  W.  Va.  310,  92 
S.  E.  454.  Wis.— Kneeland  v.  Mil- 
waukee, 18  Wis.  411. 

[a]  The  true  intention  of  the  parties 
should  be  expressed  in  the  judgment  or 
decree.  Colo. — Jones  v.  Dappen,  27 
Colo.  App.  21,  146  Pac.  118.  Mass. 
Holbrook  v.  Schofleld,  211  Mass.  234, 
98  N.  B.  97.  Wis.— Kessel  v.  Kessel, 
79  Wis.  289,  48  N.  W.  382. 

56.  Ala. — Scruggs  v.  Driver's  Exrs., 
31  Ala.  274.  Cal. — Goodrich  v.  Lathrop, 
94  Cal.  56,  29  Pac.  329,  28  Am.  St. 
Eep.  91;  Lawrence  v.  Gayetty,  78  Cal. 
126,  20  Pac.  382,  12  Am.  St.  Eep.  29. 
HI. — Moore  v.  Brandenburg,  248  HI. 
232,  93  N.  E.  733,  140  Am.  St.  Rep. 
206.  Mo.— Holland  v.  Anderson,  38  Mo. 
55,  58.  Wis.— Porter  v.  Beattie,  88 
Wis.  22,  59  N.  W.  499. 

[a]  Payment  in  Lieu  of  Rescission. 
Where  a  representation  as  to  the  con- 
dition of  the  land  was  innocently 
made,  and  a  small  sum  of  money 
would  supply  the  defect,  payment 
thereof  was  decreed  in  lieu  of  rescis- 
sion. Downes  v.  Bristol,  41  Conn. 
274. 

57.  Boddie  v.  Bush,  136  Ala.  560,  33 
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tional  eases  aifirmative  relief  may  be  given  to  both  plaintiff  and 
defendant.^' 

b.  Rescission  in  Toto.  —  "While  rescission  or  cancellation  must  be 
in  toto  as  to  a  single  indivisible  contract,^^  there  are  instances  in 
which  partial  rescission  has  been  awarded,^"  or  in  which  in  lieu  of 
partial  rescission  or  cancellation  an  award  of  damages  for  the  portion 
of  loss  sustained  has  been  upheld.*^ 

c.  Placing  Parties  in  Staiu  Quo.  —  The  outstanding  general  prin- 


So.  826;  Eubie  Com.  Gold  Mine  Co.  v. 
Princess  Alice  Min.  Co.,  31  Colo.  158, 
71  Pac.  1121. 

58.  Nolan  v.  Zagar,  266  111.  39,  107 
N.  E.  105  (tut  see  Domeracki  v. 
Janikowski,  255  in.  575,  99  N.  E.  579) ; 
Tygar  v.  Cook,  77  N.  J.  Eq.  300,  78 
Atl.   23. 

59.  XJ.  S. — Goin  v.  Cincinnati  E.  Co., 
200  Fed.  252,  118  C.  C.  A.  438.  Ala. 
Stephenson  v.  Allison,  123  Ala.  439,  26 
So.  290.  Ark.— Knight  v.  Evers,  96 
Ark.  647,  131  S.  W.  678.  Cal.— Bohall 
V.  Diller,  41  Cal.  532.  111.— Stromberg 
V.  Western  Tel.  Const.,  86  111.  App. 
270.  Ky.— Step  v.  Alkire,  2  A.  K. 
Marsh.  257;  Johnston's  Heirs  v.  Mitch- 
ell's Heirs,-!  A.  K.  Marsh.  225,  10 
Am.  Dee.  727;  Winsott's  Exr.  v. 
Hutchings,  5  Ky.  L.  Eep.  422.  Mo. 
Pleckenstein  v.  Waters,  160  Mo.  649, 
61  S.  W.  615.  N.  J.— Doughten  v. 
Camden  Bldg.  &  Loan  Assn.,  41  N.  J. 
Eq.  556,  7  Atl.  479.  N.  Y.— Yeomans 
V.  Bell,  151  N.  Y.  230,  45  N.  E.  552; 
Francis  v.  New  York  &  B.  E.  E.  Co., 
108  N.  Y.  93,  15  N.  E.  192;  Clarkson 
V.  Mitchell,  3  E.  D.  Smith  269;  Eosen- 
baum  V.  Gunter,  3  E.  D.  Smith  203; 
Fisher  v.  Conant,  3  E.  D.  Smith  199. 
Tenu. — Jopling  v.  Dooley,  1  Yerg.  289, 
24  Am.  Dec.  450;  Bell  v.  Bowers,  4 
Coldw.  311.  Tex. — York's  Admr.  v. 
Gregg's  Admx.,  9  Tex.  85.  Va. — Bailey 
V.  James,  11  Gratt.  (52  Va.)  468,  62 
Am.  Dec.  659;  Glassell  v.  Thomas,  3 
Leigh  (30  Va.)  113. 

[a]  A  single  deed  should  be  can- 
celled (1)  in  its  entirety  as  to  several 
distinct  properties  (Eeeder  v.  Meredith, 
78  Ark.  Ill,  93  S.  W.  558),  but  (2) 
this  is  not  necessarily  so  as  to  all 
of  several  grantors.  Qa. — Anderson  v. 
Goodwin,  125  Ga.  663,  54  S.  E.  679. 
N.  C. — Ferebee  v.  Hiuton,  102  N.  t!. 
99,  8  S.  E.  922;  Ware  v.  Nesbit,  94 
N.  C.  664.  Tex. — Clark  V.  Hoover,  51 
Tex.  Civ.  App.  181,  110  S.  W.  792. 

60.  See  the  following  cases:  Ala. 
Williams  v.  Mitchell's  Admr.,  30  Ala. 
299.     Del. — McMullen  v,  Loekwood,  4 


Del.  Ch.  568.  Ky.— Louisville  &  N.  E. 
Co.  V.  XJeltschis'  Exrs.,  29  Ky.  L.  Eep. 
1136,  97  S.  W.  14.  Mich.— Gates  v. 
Cornett,  72  Mich.  420,  40  N.  W.  740. 
Mo. — Bean  v.  Pritehett,  163  Mo.  560, 
63  S.  W.  1103;  Mays  v.  Pryce,  95  Mo. 
603,  8  S.  W.  731.  N.  Y.— Eitter  v. 
Devine,  80  Hun  303,  30  N.  Y.  Supp. 
155,  62  N.  Y.  St.  29;  Dunn  v.  Cham- 
bers, 4  Barb.  376.  N.  0. — Beeson  w. 
Smith,  149  N.  C.  142,  62  S.  E.  888; 
Futrill  V.  Futrill,  58  N.  C.  61.  S.  O. 
Hamilton  v-.   McAlister,   49   S.   C.   230, 

27  S.  B.  63.  Wis.— Kathan  v.  Corn- 
stock,  140   Wis.   427,  122   N.  W.   1044, 

28  L.  E.  A.  (N.  S.)  201. 

[a]  Where  written  agreement  is 
divisible,  the  court  may  rescind  as  to 
part.  Haldiman  v.  Taft,  102  Ark.  45, 
143  S.  W.  112-  Dawson  v.  Sparks,  1 
Posey  Unrep.   Cas.    (Tex.)    735. 

61.  Ala.— Bullock  V.  Tuttle,  94  Ala. 
435,  8  So.  69.  Ark.- Smade  v.  Mann, 
14  S.  W.  1095;  State  v.  Morgan,  52 
Ark.  150,  12  S.  W.  243;  Myrick  v. 
Jacks,  39  Ark.  293.  Cal. — Donald  v. 
Beals,  57  Cal.  399;  United  Motor  San 
Francisco  Co.  v.  Callander,  30  Cal.  App. 
41,  157  Pac.  561.  lU.— Long  v.  Fox, 
100  111.  43;  Hopkins  1).  Snedaker,  71 
111.  449.  Ind.— Harper  v.  Terry,  70 
Ind.  264.  ra.— Lewis  v.  Wilcox,  131 
Iowa  268,  108  N.  W.  536.  Ky.— Hogan 
V.  Tucker,  116  Ky.  918,  77  S.  W.  197; 
Keltner  v.  Keltner,  6  B.  Mon.  40;  Ed- 
wards V.  Hanna,  5  J.  J.  Marsh.  18; 
Alvey  V.  Alvey,  30  Ky.  L.  Eep.  239, 
97  S.  W.  1106;  Powers  v.  Powers,  19 
Ky.  L.  Eep.  266,  39  S.  W.  825;  Martin 
V.  Martin,  14  Ky.  L.  Eep.  769,  20  S. 
W.  375.  N.  0.— Sprinkle  v.  Welborn, 
140  N.  C.  163,  52  S.  B.  666,  111  Am. 
St.  Eep.  827,  3  L.  E.  A.  (N.  S.)  174; 
Gillis  V.  Arringdale,  135  N.  C.  295,  47 
S.  E.  429.  Ore.— Patton  v.  Nixon,  33 
Ore.  159,  52  Pac.  1048. 

[a]  In  some  cases  a  proportionate 
part  of  the  purchase  price  has  been 
abated.  Templeman  Bros.  Lumb.  (Jo. 
V.  Fairbanks,  Morse  &  Co.,  129  La.  983, 
57  So.  309;  Eobbins  v.  Martin,  43  La. 
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eiple  of  rescission  is  that  of  restoration  to  statu  quo,°^  and  the  court 
in  granting  relief  to  the  complaining  party  will  require  him  to  re- 
store to  defendant  whatever  he  may  have  received  under  the  contract."' 

5.  Particular  Relief  to  Complainant.  —  a.  Upon  Awarding  Re- 
scission or  Cancellation.  —  (I.)  in  General.  —  In  granting  affirmative 
relief  to  complainant  the  court  may,  in  a  proper  case,  order  a  can- 
cellation of  the  instrument  involved  or  its  surrender  to  the  adverse 
party,"*  or  provide  for  a  commissioner  to  execute  the  cancellation."" 
As  a  matter  of  public  convenience,  the  decree  setting  aside  a  deed 
may  direct  that  the  fact  be  entered  on  the  margin  of  the  book  in 
which  the  deed  is  recorded."" 

(II.)  Beconveyance The  court  will  in  a  proper  case  decree  a  re- 
conveyance to  the  grantor,"'  but  no  reconveyance    will    be    ordered 


Ann.  488,  9  So.  108;  Leiker  v.  Hanson 
(Tenn.  Ch.),  41  S.  W.  862. 

62.  Conn.— Eobert  v.  Tinberg,  85 
Conn.  557,  84  Atl.  366,  relief  from 
erroneous  judgment.  111.— Edmunds  v. 
Myers, -16  111.  207;  Maxwell  v.  Mc- 
Williams,  145  111.  App.  155;  Bell  v. 
Felt,  102  111.  App.  218.  Ky.— Euflfner 
V.  Ridley,  81  Ky.  165;  Barbour  v.  Mor- 
ris' Admr.,  6  ?.  Mon.  120;  Keltner 
V.  Keltner,  6  B.  Mon.  40.  Md.— Grif- 
fith V.  Frederick  County  Bank,  6  Gill 
&  J.  424.  Miss. — White  v.  Trotter,  14 
Smed.  &  M.  30,  53  Am.  Dee.  112.  Mo. 
Johnson  v.  Crowley,  191  S.  W.  690. 
N.  Y. — Callanan  v.  KeesTille,  A.  C. 
&  L.  C.  E.  Co.,  131  App.  Div.  306, 
115  N.  Y.  Supp.  779.  N.  C— Hodges 
V.  Wilson,  165  N.  C.  323,  81  S.  E. 
340.  S.  D. — Growing  v.  Minneapolis 
Thresh.  Mach.  Co.,  12  S.  D.  127,  80 
N.  W.  176.  Utah. — Rosenthyne  v.  Mat- 
thews-McCulloch  Co.,  168  Pac.  957. 
W.  Va. — Bruner  v.  Miller,  59  W.  Va. 
36,  52  S.  E.  995;  Worthington  v.  Col- 
lins' Admr.,  39  W.  Va.  406,  19  S.  E. 
527. 

[a]  The  respectire  parties  may  be 
required  to  reconvey  to  each  other,  if 
necessary  to  do  equity.  Jackson  v. 
Jackson,  94  Cal.  446,  29  Pae.  957; 
Pierson  v.  Pierson,  5  Del.  Ch.  11. 

63.  See  infra,  IX,  A,  6,  b. 

64.  Ala. — Kennedy's  Heirs  v.  Ken- 
nedy's Heirs,  2  Ala.  571.  Ark.— Knight 
V.  Evers.  96  Ark.  647,  131  S.  W.  678. 
111.— Deriekson  v.  South  Chicago  B. 
Dock  Co.,  18  111.  App.  531.  Minn. 
Crump  V.  Ingersoll,  47  Minn.  179,  49 
N.  W.  739.  Miss.— Taylor  ».  Strong, 
10  Smed.  &  M.  63.  ITeb.— Belieu  v. 
Card,  95  Neb.  462,  145  N.  W.  976 
Tenn.— Garr,  Scott  &  Co.  'v.  Toung 
(Tenn.  Ch.),  62  8.  W.  631. 
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[a]  The  decree  of  cancellation  need 
not  contain  a  formal  order  in  all  cases. 
Jones  V.  Jones,  140  Cal.  587,  74  Pac. 
143;  Sullivan  v.  Lumsden,  118  Cal.  664, 
50  Pac.  777. 

[b]  A  decree  of  cancellation  of  a 
deed  is  equivalent  to  a  quit  claim  deed 
from  the  grantee  named  in  the  deed. 
Hoyt  V.  Jones,  31  Wis.  389. 

[c]  Recorded  contract  of  sale  or- 
dered cancelled.  la. — Ashford  v.  Meyer, 
125  N.  W.  194.  Wash.— Colpe  v.  Lind- 
blom,  57  Wash.  106,  106  Pae.  634.  Wis. 
Mahn  v.  Chicago  &  M.  Electric  E.  Co., 
140   Wis.   8,   121   N.   W.   645. 

[d]  A  new  and  different  contract 
between  the  parties  should  not  be 
made  by  the  decree  of  cancellation. 
Ala. — ^Birmingham  L.  Co.  v.  Taylor,  182 
Ala.  239,  62  So.  521.  Mo.— Youtsey  v. 
HoUingsworth,  178  S.  W.  105.  Vt 
Dunklee  v.  Adams,  20  Vt.  415,  50  Am. 
Dec.  44. 

65.  Kersten  v.  Coleman,  50  Mont. 
82,  144  Pac.  1092. 

66.  Fenton  v.  Way,  44  Iowa  438; 
Jones  V.  Porter,  59  Miss.  628. 

67.  Ala.— Bullock  v.  Tuttle,  90  Ala. 
435,  8  So.  69.  111.— Hopkins  v.  Sne- 
daker,  71  111.  449.  Ky.— Durrett  v. 
Simpson,  3  Mon.  517,  16  Am.  Dec.  115. 
Minn. — Erickson  v.  Fisher,  51  Minn. 
300,  53  N.  W.  638.  Miss.— Walker  v. 
Williams,  30  Miss.  165,  done  through 
a  commissioner.  N.  J. — Wright  v. 
Wright,  51  N.  J.  Eq.  475,  26  Atl.  166. 
N.  Y. — Dey  v.  Dunham,  15  Johns.  555, 
8  Am.  Dee.  282,  reversing  2  Johns.  Ch. 
182;  Valentine  v.  Richards,  59  Hun 
619,  13  N.  Y.  Supp.  417,  35  N.  Y.  St. 
641,  aHirmed,  in  126  N.  Y.  272,  27 
N.  E.  255.  N.  C— Sprinkle  v.  Wei. 
l)orn,  140  N.  C.  163,  52  S.  E.  666,  111 
Am.  St.  Rep.  827,  3  L.  R.  A.   (N.  S  ) 
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where  the  property  has  passed  from  defendant  into  the  hands  of  a 
bona  fide  purchaser.^^ 

(III.)  Restoring  Possession.  —  On  decreeing  cancellation  of  a  deed  at 
the  instance  of  one  not  in  possession  the  court  may  issue  a  common 
law  writ  of  possession.^^ 

(IV.)  Additional  BeUef.  —  Whatever  additional  relief  the  equities  of 
the  case  call  for  may  be  awarded  complainant.'"'  The  court  may 
cancel  an  intermediate  quit  claim  deed  passing  from  one  defendant 
to  another,'^  or  cancel  a  release  and  divide  the  new  proceeds  of  the 
cause  of  action  so  attempted  to  be  released/^  or  order  a  fraudulent 
grantee  to  pay  off  a  mortgage  placed  by  him  upon  the  property 
fraudulently  procured,'^  or  order  the  transfer  of  a  mortgage  lien/* 
or  decree  that  a  foreclosure  under  a  second  mortgage  shall  be  valid 
as  a  decree  under  a  first  mortgage,"  or  issue  an  injunction." 

(V.)  Alternative  Belief.  — A  decree  in  plaintiff's  favor  sometimes 
awards  alternative  relief." 

(VI.)  Money  Judgment.  — A  money  judgment  to  complainant  may 
be  warranted  by  the  pleadings  and  proof/*  and  the  decree  of 
rescission  should  provide  for  the  repayment  of  valuable  considerations 


174.  Okla. — Paulter  v.  Manuel,  25  Okla. 
59,  108  P.ac.  749.  Ore.— Firebaugh  v. 
Bentley,  65  Ore.  170,  130  Pae. ,  1129. 
Tex. — Cabaness  v.  Holland,  19  Tex.  Civ. 
App.  383,  47  S.  W.  379;  Hardin  v. 
Abbey,  57  Tex.  582.  W.  Va.— ToUey 
V.  Poteet,  62  W.  Va.  231,  57  S.  E. 
811. 

[a]  By  Quitclaim  Deed. — Biewer  v. 
MuUer,  254  111.  315,  98  F.  E.  548. 

[b]  A  return  of  the  deed  is  suffi- 
cient, it  not  being  necessary  to  order 
a  reconveyance  of  the  land.  Eoehe 
V.  Norfleet,  63  111.  App.  612. 

[e]  The  decree  stands  as  reconvey- 
ance until  the  reconveyance  is  made 
thereunder.  Thorn  v.  Thorn,  51  Mich. 
167,   16  N.  W.   324. 

68.  Copland  v.  Carey,  130  La.  189, 
57  So.  796. 

[a]  Nor  if  part  of  the  land  has 
been  conveyed  and  that  which  remains 
with  defendant  equals  the  considera- 
tion paid  by  the  defendant  and  re- 
tained by  the  plaintiff.  Garrett  v, 
Slavens,  129  Iowa  107,  106  N.  W. 
369. 

69.  Ark. — ^Long  v.  Long,  104  Ark. 
562,  149  S.  "W.  662.  Fla.— Pinellas 
Packing  Co.  v.  Clearwater  C.  G.  Assn., 
78  So.  16.  Ga.— Torbert  v.  Collier,  141 
Ga.  700,  81  S.  E.  1103.  111.— Clay  v. 
Hammond,  199  111.  370,  65  N.  E.  352, 
93  Am.  St.  Eep.  146.  Ky.— West  v. 
West,  23  Ky.  L.  Eep.  1645,  65  S.  W. 
813.  Mo. — Woodsworth  v.  Tanner,  94 
Mo.  124,   7  S.  W.   104.     Neb.— Bauer 


V.    Taylor,    4    Neb.    (Unof.)     710,     98 
N.  W.  29. 

But  see  Clay  v.  Hammond,  199  111. 
370,  65  N.  E.  352,  93  Am.  St.  Eep. 
146. 

70.  Bainter  v.  Fults,  15  Kan.  323. 

71.  McClun  V.  McClun,  176  111.  376, 
52  N.  E.  928. 

72.  Huddleston  v.  Henderson,  181 
111.  App.  176. 

73.  Long  V.  Fox,  100  111.  43. 

74.  Stevens  v.  McCoy,  60  Ohio  St. 
540,  54  N.  E.  517. 

75.  Grewing  v.  Minneapolis  Thresh- 
ing Mach.  Co.,  12  S.  D.  127,  80  N.  W. 
176. 

76.  Thus  in  Waters  v.  Mattingly,  1 
Bibb  (Ky.)  244,  the  court  decreed  a 
conditional  injunction  against  enforc- 
ing a  judgment  at  law. 

77.  See  infra,  this  note. 

[a]  Granting  rescission  unless  a 
new  reformed  instrument  is  executed, 
proper.  Harris  v.  Calmes,  100  Ky.  272, 
38  S.   W.  6. 

78.  U.  S.— Blakely  v.  Fidelity  M.  L. 
Ins.  Co.,  143  Fed.  619;  Person  v.  Sanger, 
2  Ware  256,  8  Fed.  Cas.  No.  4,751. 
Cal.— Barbour  v.  Flick,  128  Cal.  628, 
59  Pac.  122.  Colo. — Dygert  v.  Clem, 
26  Colo.  App.  286,  143  Pac.  823.  lU. 
Peck  V.  Bartelme,  220  111.  199,  77  N.  E. 
216;  Felt  v.  Bell,  205  111.  213,  68 
N.  E.  794;  Chandler  v.  Ward,  188  111. 
322,  58  N.  B.  919.  la.— Hosleton  v. 
Dickinson,  51  Iowa  244,  1  N.  W.  550. 
Ky.— Caldwell   v.    Caldwell,    1     J.    J. 
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to  the  plaintiff  who  has  paid  or  delivered  the  same."  Thus  where 
the  rescission  is  decreed  at  the  vendee's  instance,  the  court  may  de- 
clare a  lien  on  the  land  for  the  repayment  of  the  purchase  money, 
and  order  a  sale  of  the  land  if  it  is  not  repaid  as  ordered.^"  The 
defendant  may  be  called  upon  to    account,*^    both    for    rents    and 


Marsh.  53.  La. — Moreau  v.  Chauvin,  8 
Eob.  157;  Dowlin  v.  New  Orleans  & 
N.  R.  E.  Co.,  5  Eob.  5.  Mo.— McLain 
V.  Parker,  229  Mo.  68,  129  S.  W.  500; 
Holland  v.  Anderson,  38  Mo.  55.  N.  Y. 
Bradley  v.  Bosley,  1  Barb.  Ch.  125. 
N.  C— Gillis  V.  Arringdale,  135  N.  C. 
295,  47  S.  E.  429.  Ore. — Smith  v.  Gris- 
•wold,  6  Ore.  440.  S.  D. — Wolflnger  v. 
Thomas,  22  S.  D.  57,  115  N.  W.  100, 
133  Am.  St.  Eep.  900.  W.  Va.— Poole 
V.  Camden,  79  W.  Va.  310.  92  S.  E. 
454. 

Necessity  of  praying  for  damages, 
see  supra,  IX,  A,  2,  b. 

[a]  Expenses  paid  out  before  dis- 
covery of  fraud,  allowed.  Holland  v. 
Western  Bank  &  Trust  Co.,  56  Tex. 
Civ.  App.  324,  118  S.  W.  218,  119 
S.  W    694. 

[b]  For  damages  done  to  personal 
property  delivered  as  a  part  of  con- 
sideration of  a  written  instrument  or- 
dered rescinded.  Smade  v.  Maun  (Ark.), 
14  S.  W.  1095. 

[c]  For  "boot"  paid  upon  ex- 
change of  properties,  where  the  instru- 
ment evidencing  the  exchange  agree- 
ment is  cancelled.  Bainter  v.  Fults,  15 
Kan.  323. 

[d]  The  amount  paid  under  the 
contract  rescinded,  recoverable.  Hunt 
Countv  Oil  Co.  V.  Scott,  28  Tex.  Civ. 
App.  213,  67  8.  W.  451. 

[e]  Damages  for  breach  of  vananty 
contained  in  the  contract  rescinded, 
not  recoverable.  Hunt  County  Oil  Co. 
V.  Scott,  28  Tex.  Civ.  App.  213,  67  S. 
"W.  451. 

79.  TJ.  S. — Andrews  Bros.  Co.  v. 
Youngstown  Coke  Co.,  86  Fed.  585,  30 
C.  C.  A.  293;  Daniel  v.  Mitchell,  1 
Story  172,  6  Fed.  Cas.  No.  3,562.  Colo. 
Shaw  V.  Water  Supply  &  S.  Co.,  23 
Colo.  App.  110,  128  Pae.  480.  D.  C. 
Karrick  v.  Landon,  41  App.  Cas.  416. 
111.— Gillen  v.  Gillen,  238  111.  218,  87 
N.  E.  388.  la.— Eighmy  v.  Brock,  126 
Iowa  535,  102  N.  W.  444.  Kan. 
Schriber  v.  Maxwell,  93  Kan.  211,  144 
Pac.  191.  La. — Brandon  v.  Slade,  122 
La.  395,  47  So.  694.  Mass.— Franklin 
V.  Greene,  2  Allen  519.  Miss. — ^Barber 
V.  Barber,   106   Miss.   128,   63   So.   343. 

Vol.  xxn 


Mo. — McLain  v.  Parker,  229  Mo.  68, 
129  S.  W.  500;  White  v.  Salisbury,  33 
Mo.  150;  Spangler  v.  Kite,  47  Mo. 
App.  230.  Mont. — Suburban  H.  Co.  v. 
North,  50  Mont.  108,  145  Pac.  2,  Ann. 
Cas.  191 7C,  81.  N.  Y.— Higgins  v. 
Crouse,  63  Hun  134,  17  N.  Y.  Supp. 
696,  44  N.  Y.  St.  151;  Cohen  v.  Ellis, 
16  Abb.  N.  C.  320.  Ore.— Taylor  v. 
Taylor,  69  Ore.  541,  139  Pac.  852.  Pa. 
Foster  v.  Weaver,  118  Pa.  42,  12  Atl. 
313,  4  Am.  St.  Eep.  573.  Tenn.— Mat- 
thews V.  Crowder,  111  Tenn.  737,  69  S. 
W.  779.  Tex.— Hagelstein  v.  Blaschke 
(Tex.  Civ.  App.),  149  S.  W.  718.  W.  Va. 
Bruner  v.  Miller,  59  W.  Va.  36,  5ii 
S.  E.  995.  Wis. — ^Bell  v.  Anderson,  74 
Wis.  638,  43  N.  W.  666. 

[a]  A  decree  can-celling  a  mortgage 
and  ordering  the  mortgagor  to  make 
certain  money  payments,  should  fix  the 
time  for  making  such  payments.  Mc- 
Kenna  v.  Kirkwood,  50  Mich.  544,  15 
N.  W.  898. 

80.  Ala. — McWilliams  v.  Jeulius,  72 
Ala.  480;  Elliott  v.  Boaz,  9  Ala.  772. 
Ark. — Cooper  v.  Merritt,  30  Ark.  686. 
Ky.— Bullitt  V.  Eastern  Ky.  Land  Co., 
99  Ky.  324,  36  S.  W.  16;  Barbour  v. 
Morris,  6  B.  Mon.  120;  Jett  v.  Lbcke, 
5   J.   J.   Marsh.   591;   Bibb  v.   Prather, 

1  Bibb  313;  Gayle  v.  Troutman,  31 
Ky.  L.  Eep.  718,  103  S.  W.  342; 
Lyttle  V.  Davidson,  23  Ky.  L.  Rep. 
2262,  67  S.  W.  34.  Miss.— Davis  v. 
Heard,  44  Miss.  50.  N.  J. — Cleveland 
V.  Bergen,  etc.  Co.  (N.  J.  Eq.),  55  Atl. 
117.  N.  Y.— Garrett  v.  Cohn,  63  Misc. 
450,  117  N.  Y.  Supp.  129.  N.  C— Cos- 
ten  V.  McDowell,  107  N.  C.  546,  12 
S.  E.  432;  Futrill  v.  Futrill,  58  N.  C. 
61.  S.  D. — Wolfinger  v.  Thomas,  22  S. 
D.  57,  115  N.  W.  100.  Tenn.— Wright 
r.  Dufield,  2  Baxt.  218;  Wiley  v. 
Heidell,  12  Heisk.  98;  Pilcher  v.  Smith, 

2  Head  208;  Chrisenberry  v.  Wylie 
(Tenn.  Ch.),  54  S.  W.  49;  Work  v. 
Walker,  1  Tenn.  Ch.  487.  Eng.— Mycook 
V.  Beatson,  L.  E.  13  Ch.  Div.  384; 
Torrance  v.  Bolton,  L.  R.  14  Eq.  Cas. 
124. 

Compare  Domling  v.  Domling,  128 
Mich.  588,  87  N.  W.  788. 

81.  U.   S.— Wagg    V.    Herbert,    215 
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profits,'^   and  for  waste    coramitted,^^    and    improvements    may    be 
awarded  where  rescission  is  decreed  to  vendee.** 

b.  Where  Rescission  or  Cancellation  Denied.  —  In  some  states  upon 
denial  of  rescission  or  cancellation  the  courts  dismiss  the  proceeding  and 
compel  the  complainant  to  resort  to  common  law  remedies.*'  In  gen- 
eral, however,  a  denial  of  rescission  does  not  preclude  the  court  from 
awarding  affirmative  relief.*^  It  is  proper  to  grant  a  personal  judg- 
ment*^ for  damages,**  and  there  will  be  no  relief  against  stipulated 


U.  S.  546,  30  Sup.  Ct.  218,  54  L.  ed. 
321.  Cal. — Gatje  v.  Armstrong,  140 
Cal.  370,  78  Pae.  872.  lU.— Woodruff 
V.  Day,  278  111.  199,  115  N.  E.  885. 
Ky. — Bullock  v.  Beemis,  3  A.  K.  Marsh. 
285;  Jolly  v.  Miller,  30  Ky.  L.  Eep. 
341,  98  S.  W.  326.  Mich.— George  v. 
Wyandotte  Electric  L.  Co.,  105  Mich. 
1,  62  N.  W.  985.  Miss. — Walker  v. 
Clark,  109  Miss.  619,  68  So.  916.  N.  Y. 
Busch  V.  Busch,  12  Daly  476.  Va. 
Kirschbaum  v.  Coon,  25  S.  E.  658. 
Wis. — Stoppleman  v.  Paetz,  75  Wis. 
510,  44  N.  W.  834. 

[a]  If  a  ponveyance  to  a  mortgagee 
is  set  aside  as  fraudulent,  the  mort- 
gagee may  properly  be  compelled  to 
make  an  accounting  as  a  mortgagee 
in  possession.  Wagg  v.  Herbert,  215 
U.  S.  546,  30  Sup.  Ct.  218,  54  L.  ed. 
321.  See  also  Smith  &  Sons  v.  Se- 
curities Co.   (Ala.),  73  So.  892. 

82.  111. — Fabrice  v.  Von  der  Brelie, 
190  111.  460,  60  N.  E.  835.  la.— Camp- 
bell V.  Spears,  120  Iowa  670,  94  N.  W. 
1126.  Ky. — ^Bozarth  v.  Banister,  143 
Ky.  476,  136  S.  W.  902;  Mosely  v. 
Miller,  13  Bush  408;  Lawson  v.  Davis, 
26  Ky.  L.  Eep.  1014,  82  S.  W.  1010; 
Worthington  v.  Campbell,  8  Ky.  L.  Eep. 
416,  1  S.  W.  714,  in  which  he  was  held 
to  account  even  though  the  property 
was  not  rented.  Compare  Tennell  v. 
Eoberts,  2  J.  J.  Marsh.  577.  But  see 
Halley  v.  Winchester  D.  Lodge,  97  Ky. 
438,  30  S.  W.  999.  Mich.— Hack  v. 
Norris,  46  Mich.  587,  10  N.  W.  104. 
IMiss. — Evans  v.  Sharbrough,  106  Miss. 
687,  64  So.  466;  Grant  v.  Lloyd,  12 
Smed.  &  M.  191.  N.  J. — Post  v.  Hagen, 
75  N.  J.  Eq.  333,  72  Atl.  384.  N.  C. 
Braddy  v.  Elliott,  146  N.  C.  578,  60 
S.  E.  507,  16  L.  E.  A.  (N.  S.)  1121; 
Wood  V.  Wheeler,  106  N.  C.  512,  11 
S.  E.  590.  S.  O. — Adams  v.  Kibler,  7 
S.  C.  47.  Va. — Iriek  v.  Pulton's  Exrs., 
3'  Gratt.  (44  Va.)  184,  in  which  the 
period  was  computed.  Wash. — Collins 
V.  Seyfang,  49  Wash.  554,  95  Pae. 
1088. 

83.  Kamman  v.  D'Heur  &  S.  Lumb. 


Co.,  43   Ind.   App.   672,   88   N.   E.   348. 

84.  Murray  v.  Hill,  60  111.  App.  80; 
Tyler  v.  Cate,  29  Ore.  515,  45  Pae. 
800. 

85.  Ala.— Betts  v.  Gunn,  31  Ala.  219. 
Pa. — Summers  v.  Shryock,  46  Pa.  Super. 
231.  Va. — Eobertson  v.  Hogsheads,  3 
Leigh  (30  Va.)  667. 

86.  Wheeler  &  Wilson  Mfg.  Co.  v. 
Bjelland,  97  Iowa  637,  66  N.  W.  885; 
Goodenow  v.  Curtis,  33  Mich.  505. 

[a]  Partition  decree.  Masterson  v. 
Finnigan,  2  E.  I.  316. 

[b]  Title  quieted  to  trust  funds. 
Moore  v.  Brandenburg,  179  111.  App. 
253. 

[c]  Bedemption  allowed.  Goodenow 
V.  Curtis,  33  Mich.  505. 

[dj  DimU'Uitiou  in  price  adjudged. 
Sadler  v.  Wilson,  40  N.   C.  296. 

87.  See  infra,  this  note. 

[a]  If  the  property  has  been  dis- 
posed of  before  suit  and  without  plain- ' 
tiff's  knowledge,  or  pending  suit,  a 
personal  judgment  is  authorized.  Cal. 
Swan  V.  Talbot,  152  Cal.  142,  94  Pae. 
238,  17  L.  E.  A.  (N.  S.)  1066.  111. 
Taylor  v.  Taylor,  259  111.  524,  102 
N.  E.  1086.  Ind. — Eoberts  v.  Leutzke, 
39  Ind.  App.  577,  78  N.  E.  635.  la. 
Johnson  v.  Carter,  143  Iowa  95,  120 
N.  W.  320.  Ky. — Edwards  v.  Hanna, 
5  J.  J.  Marsh.  18.  N.  Y.— Daiker  v. 
Strelinger,  28  App.  Div.  220,  50  N.  Y. 
Supp.  1074;  Holmes  v.  St.  Joseph  L. 
Co.,  84  Misc.  278,  147  N.  Y.  Supp. 
104.  N.  0.— Pritchard  v.  Smith,  160 
N.  C.  79,  75  S.  E.  803.  Tenn.— Cole- 
man V.  Satterfield,  2  Head  259.  Tex. 
Wright  V.  Chandler  (Tex.  Civ.  App.), 
173  S.  W.  1173.  Va.— Jackson  v. 
Counts,  106  Va.  7,  54  S.  E.  870.  Wis. 
Grifiaths  V.  Cretney,  143  Wis.  143,  126 
N.  W.  875;  Luetzke  v.  Eoberts,  130 
Wis.  97,  109  N.  W.  949;  Krause  v. 
Krause,  125  Wis.  337,  104  N.  W.  76. 

[b]  Accounting  granted.  A.  D. 
Smith  &  Sons  v.  Securities  Co.  (Ala.), 
73  80.  892. 

88.  Aik. — School  Dist.  No.  36  v. 
Gladish,  111  Ark.  329,  163  S.  W.  1194. 
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liquidated  damages,  if  rescission  of  the  instrument  providing  therefor 
is  refused.*®  "Where  the  grantor  of  a  conveyance  made  in  con- 
sideration of  support  by  the  grantee,  is  not  entitled  to  the  rescission 
of  the  deed,  equity  may  nevertheless  afford  him  some  relief." 

6.  Relief  to  Defendant.  —  a.  In  General.  —  The  court  may  upon 
rescission  or  cancellation  of  the  contract  award  such  relief  to.  defend- 
ant as  he  is  equitably  entitled  to.'^ 

In  some  instances,  if  the  plaintiff  fails  in  his  suit,  the  defendant 
may  have  relief,  as  for  example:  quieting  title  in  defendant,®^  relief 
against  forfeiture,*^  damages  for  plaintiff's  breach  of  contract  in- 
volved and  which  the  court  refuses  to  cancel.** 

b.  Restoration  of  Consideration.  —  He  is  entitled,  in  general,  to  a 
restitution  of  property  conveyed,"*  and  to  a  return  of  whatever  con- 


Conn. — ^Penfleld  ,v.  Penfleld,  41  Conn. 
474.  D.  C— Forrest  v.  Wardman,  40 
App.  Cas.  520.  Ga. — Parsons  v.  Ambos, 
121  Ga.  98,  48  S.  E.  696.  111.— Under- 
wood V.  West,  52  111.  397.  Ind. — Rob- 
erts V.  Leutzke,  39  Ind.  App.  577,  78 
N.  E.  635.  la. — Johnson  v.  Carter,  113 
Iowa  95,  120  N.  W.  320,  price  con- 
sidered. Ky. — Edwards  v.  Hanna,  5  J. 
J.  Marsh.  18;  Porter  v.  Breckenridge, 
1  Hard.  21;  Berry  u.  Hall,  11  Ky.  L. 
Eep.  30,  11  S.  "W.  474.  Mass.— Stewart 
V.  Joyce,  205  Mass.  37lj  91  N.  K  555. 
Mich.— Parks  v.  Brooks,  188  Mich.  645, 
155  N.  W.  450;  Carroll  v.  Rice,  1  Walk. 
Ch.  373.  Mo.— State  v.  McKay,  43 
Mo.  594.  N.  J.— Lurch  v.  Holder  (N. 
J.  E'q.),  27  Atl.  81.  N.  T.— Maass 
V.  Rosenthal,  125  App.  Div.  452,  109 
N.  Y.  Supp.  917.  Ore. — Crossen  v. 
Murphy,  31  Ore.  114,  49  Pae.  858,  judg- 
ment on  notes.  Tex. — Wright  v.  Chand- 
ler (Tex.  Civ.  App.),  173  S.  W.  1173 
(apd  will  do  so);  Campbell  v.  Rushing 
(Tex.  Civ.  App.),  141  S.  W.  133; 
Storms  V.  Mundy,  46  Tex.  Civ.  App. 
88,  101  S.  W.  258.  Wis.— Van  Valken- 
burg  V.  Jantz,  161  Wis.  336,  154  N. 
W.  373;  Wanner  v.  Wanner,  134  Wis. 
71,  113  N.  W.  1096;  Cole  v.  Getzinger, 
96  Wis.  559,  71  N.  W.  75. 

89.  Edmonds  v.  Spanish  River  Pulp 
&  Paper  Co.,  206  Fed.  92. 

90.  HI.— O'Perrall  v.  O'Ferrall,  276 
111.  132,  114  N.  E.  561.  Ky.— Keltner 
V.  Keltner,  6  B.  Mon.  40.  Mich.— Can- 
edy  V.  Turner,  196  Mich.  462,  163  N. 
W.  42.  N.  Y. — Kinney  v.  Kinney,  221 
K.,  T.  133,  116  N.  B.   772. 

fa]  For  additional  cases  wherein 
the  court  denied  cancellation  but  de- 
creed support  pursuant  to  the  contract 
between  the  parties,  see  N.  J. — Soper 
V.    Cisco,    85    N.    J.    Eq.    165,   95   Atl. 

Vol.  xxn 


1016,  Ann.  Cas.  1918B,  452.  Ore.— Pat- 
ton  V.  Nixon,  33  Ore.  159,  52  Pac.  1048. 
Tenn. — Keeler  v.  Baker,  1   Heisk.  639. 

[b]  Interest  in  land  conveyed  ad- 
judged plaintiff,  though  cancellation  of 
deed  denied.  Growney  v.  O'Donnell, 
272  Mo.  167,  198  S.  W.  863. 

[c]  Receiver  appointed  to  apply  the 
income.  Blose  v.  Blose,  118  Va.  16,  86 
S.  E.  911. 

[d]  Support  made  a  charge  upon 
the  land.  Lewis  v.  Wilcox,  131  Iowa 
268,  108  N.  W.  536;  Simmons  v.  Shafer, 
98  Kan.  725,  160  Pac.  199. 

[e]  Foreclosure  of  mortgage  given 
as  security  for  the  support,  decreed. 
Danielson  v.  Danielson,  165  Wis.  171, 
161  N.  W.  787. 

[f]  Certain  sum  per  year  awarded 
plaintiff.  Canedy  v.  Turner,  196  Mich. 
462,  163  N.  W.  42. 

91.  Goodrich  v.  Lathrop,  94  Cal.  56, 
29  Pae.  329,  28  Am.  St.  Eep.  91. 

[a]  His  rights  against  others  ac- 
cruing under  the  instrument  may  be 
left  unimpaired.  Thus  in  adjudging  a 
note  null  and  void  as  against  the  plain- 
tiff, the  court  may  leave  the  instru- 
ment in  defendant's  hands  to  be  en- 
forced against  endorsers.  Huston  v. 
Roosa,  43  Ind.  517.  See  also  Martin 
V.  Graves,  5  Allen   (Mass.)   601. 

92.  Patterson  v.  Patterson,  251  111. 
153,  95  N.  E.  1051;  Simmons  v.  Ma- 
comber,  60  Wash.  469,  111  Pac.  579. 

93.  Cook-Reynolds  Co.  v.  Chipman, 
47  Mont.   289,   133   Pac.  694. 

94.  Sullivan  v.  California  E.  Co., 
142  Cal.  201,  75  Pac.  767;  Lawlor  v. 
Merritt,  81  Conn.  715,  72  Atl.  143. 
See  Williams  v.  Montgomery,  148  N.  T. 
519,  524,  43  N.  E.  57. 

95.  V.  S.— Castor  v.  Mitchell,  4 
Wash.  C.  C.  191,  5  Fed.  Cas.  No.  2,507. 
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sideration  he  may  have  paid  under    the    contract^^    with    interest 


Ark.— Eeeder  v.  Meredith,  78  Ark.  Ill, 
93  S.  W.  558;  State  v.  Morgsm,  52  Ark. 
150,  12  S.  W.  243.  Cal.— Swan  v.  Tal- 
bot, 152  Cal.  142,  94  Pac.  238,  17  L. 
E.  A.  (N.  S.)  1066;  Kelley  v.  Owens, 
120  Cal.  502,  47  Pac.  369,  52  Pac.  797,- 
Hughes  V.  Doe,  114  Cal.  199,  45  Pac. 
1066;  Freeman  v.  KiefEer,  101  Cal. 
254,  35  Pac.  767;  Fountain  v.  Semi- 
Tropic  L.  &  W.  Co.,  99  Cal.  677,  34 
Pac.  497;  Bed  Jacket  Tribe  v.  Gibson, 
70  Cal.  128,  12  Pac.  127;  Upton  v. 
Archer,  41  Cal.  85,  10  Am.  Eep.  266; 
De  Sanchez  v.  McMahon,  35  Cal.  218. 
Compare  Gibbons  v.  Peralta,  21  Cal. 
629.  Oolo.— Walker  v.  Pogue,  2  Colo. 
App.  149,  29  Pac.  1017.  Conn.— Ash- 
mead  V.  Colby,  26  Conn.  287;  Sherwood 
V.  Salmon,  5  Day  439,  5  Am.  Dec.  167. 
D.  C. — Adriaans  v.  Dill,  37  App.  Cas. 
59;  Melntyre  v.  Pryor,  10  App.  Cas. 
432.  Ga.— Atlanta  &  W.  P.  E.  Co.  v. 
Hodnett,  36  Ga.  669.  111. — ^Underwood 
V.  West,  52  111.  397.  la.— Eighmy  v. 
Brock,  126  Iowa  535,  102  N.  W.  444; 
Clapp  V.  Greenlee,  100  Iowa  586,  69 
N.  W.  1049;  Warfield  v.  Warfield,  76 
Iowa  633,  41  N.  W.  383;  Ormsby  v. 
Budd,  72  Iowa  80,  33  N.  W.  457.  Kan. 
Constant  v.  Lehman,  52  Kan.  227,  34 
Pac.  745;  Neal  v.  Eeynolds,  38  Kan. 
432,  16  Pac.  785;  JefEers  v.  Forbes, 
28  Kan.  174;  Bainter  v.  Fults,  15  Kan. 
323.  Ky.— Mosely  v.  Miller,  13  Bush 
408;  Williams  v.  Sogers,  2  Dana  374; 
Williams  v.  Wilson,  1  Dana  157;  Camp- 
lin  V.  Burton,  2  J.  J.  Marsh.  216; 
Mason  v.  Chambers,  3  Mon.  318;  Mc- 
Dowell V.  McDowell,  24  Ky.  L.  Eep. 
2270,  73  8.  W.  1022;  Stephenson  v. 
Stephenson,  24  Ky.  L.  Eep.  1873,  72 
S.  W.  742.  La.— Copley  v.  Flint,  16 
La.  380.  Md. — Smith  v.  Townshend, 
27  Md.  368,  92  Am.  Dec.  637;  Wampler 
V.  Wolfinger,  13  Md.  337;  Long  v. 
Long,  9  Md.  348.  Mass. — Atkins  v. 
Atkins,  195  Mass.  124,  80  N.  E.  806, 
122  Am.  St.  Eep.  221,  11  L.  E.  A.  (N. 
S.)  273;  Hallwood  C.  E.  Co.  v.  Luf- 
kin,  179  Mass.  143,  60  N.  E.  473. 
Mich. — Cuenat  v.  Keenan,  165  Mich. 
247,  130  N.  W.  656;  Troub  v.  Thorp, 
152  Mich.  363,  116  N.  W.  204;  Hack 
V.  Norris,  46  Mich.  587,  10  N.  W. 
104  Minn. — Carlton  v.  Hulett,  49 
Minn.  308,  51  N.  W.  1053.  Miss. 
Bowdre  v.  Carter,  64  Miss.  221,  1  So. 
162;  Ezelle  v.  Parker.  41  Miss.  520; 
Martin    v.    Broadus,     Freem.     Ch.     35. 


Mo. — Johnson  v.  Crowley,  191  S.  W. 
690;  Bell  V.  Campbell,  123  Mo.  1,  25 
S.  W.  359,  45  Am.  St.  Eep.  505.  N.  Y. 
Fiuck  v.  Canadaway  F.  Co.,  152  App. 
Div.  391,  136  N.  Y.  Supp.  914;  Me- 
Naught  V.  Equitable  Life  Assur.  Soc, 
136  App.  Div.  774,  121  N.  Y.  Supp. 
447;  Littlejohn  v.  Leffingwell,  47  App. 
Div.  377,  62  N.  Y.  Supp.  79.  N.  C. 
Gillis  V.  Arringdale,  135  N.  C.  295,  47 
S.  E.  429;  Ellis  v.  Ellis,  16  N.  C.  398. 
Ohio. — Waters  v.  Lemmon,  4  Ohio  229. 
Ore.— Tyler  v.  Gate,  29  Ore.  515,  45 
Pac.  800.  E.  I.— Grant  v.  Bell,  26  E.  I. 
288;  58  Atl.  951.  Va.— Nalle  v.  Vir- 
ginia Midland  E.  Co.,  88  Va.  948,  14 
S.  E.  759.  W.  Va.— Bruner  v.  Miller, 
59  W.  Va.  36,  52  S.  E.  995;  Womels- 
dorf  V.  O'Connor,  53  W.  Va.  314,  44 
S.  E.   191. 

[a]  So  Provided  by  Statute.— Cal. 
Civ.  Code,  §3408;  Kelley  v.  Owens, 
120  Cal.  502,  47  Pac.  369,  52  Pac.  797; 
Barry  v.  St.  Joseph's  Hospital,  116 
Cal.  xvi,  48  Pac.  68;  Goodrich  v. 
Lathrop,  94  Cal.  56,  29  Pac.  329,  28 
Am.  St.  Eep.  91;  Wickland  v.  Wick- 
laud,  19  Cal.  App.  559,  126  Pac.  507. 
Mont.— Eev.  Civ.  Code,  §6ll4.  N.  D. 
Eev.  Civ.  Code,  §6625.  S.  D.— Eev. 
Civ.  Code,  §2355. 

[b]  Valueless  stock  need  not  be  re- 
turned. Shawnee  Life  Ins.  Co,  v. 
Taylor   (Okla.),  160  Pac.   622. 

[c]  Eetum  of  Personal  Property. 
Nichols  &  Shephard  Co.  v.  Caldwell, 
26  Ky.  L.  Eep.  136,  80  S.  W.  1099; 
Bell  V.  Anderson,  74  Wis.  638,  43  N.  W. 
666.   . 

[d]  Property  already  returned  to 
complainant  should  be  credited  to  de- 
fendant. Parker  v.  Simpson,  180  Mass. 
334,  62  N.  E.  401. 

96.  Cal. — Goodrich  v.  Lathrop,  94 
Cal.  56,  29  Pac.  329,  28  Am.  St.  Eep. 
91,  by  statute.  Ky. — Keltuer  v.  Kelt- 
ner,  6  B.  Mon.  40;  Stephenson  v. 
Stephenson,  24  Ky.  L.  Eep.  1873,  72  S. 
W.  742;  Martin  v.  Martin,  14  Ky.  L. 
Eep.  769,  20  S.  W.  375.  Md.— Smith 
V.  Townshend,  27  Md.  368,  92  Am.  Dec. 
637.  Mich. — Coe  v.  Dickerson,  129 
Mich.  61,  87  N.  W.  1028;  Boyden  v. 
McEoberts,  88  Mich.  134,  50  N.  W. 
115.  Minn. — ^Flsh  v.  Chase,  114  Minn. 
460,  131  N.  W.  631;  Carlton  v.  Hulett, 
49  Minn.  308,  51  N.  W.  1053.  MlSS. 
Bowdre  v.  Carter,  64  Miss.  221,  1  So. 
162.     Mo. — Modern  Woodmen  v.  Angle, 
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thereon.^'     Where  restoration  of  property  is  impracticable  the  court 
may  render  a  personal  judgment  in  an  equitable  sum.^^   The  defend- 


127  Mo.  App.  94,  104  S.  W.  297.  N.  J. 
Alexander  v.  Berney,  28  N.  J.  Eq.  90. 
Ore. — Houston  v.  Greiner,  73  Ore.  304, 
144  Pae.  133. 

[a]  It  may  secure  a  payment  actual- 
ly made.  Bellamy  v.  Andrews,  151 
N.  C.  256,  65  S.  E.  963;  Tolley  v. 
Poteet,  62  W.  Va.  231,  57  S.  E.  811. 

[b]  Purchase  money  or  its  equiv- 
alent should  be  refunded.  XT.  S. — Cas- 
tor V.  Mitchel,  4  Wash.  C.  C.  191,  5 
Fed.  Cas.  No.  2,507.  Cal. — Bed  Jacket 
Tribe  v.  Gibson,  70  Cal.  128,  12  Pac. 
127.  Ky. — Barbour  v.  Morris,  6  B. 
Mon.  120.  Mich. — Coe  v.  Diekerson, 
129  Mich.  61,  87  N.  W.  1028.  Ohio. 
Railroad  Co.  v.  Steinfeld,  42  Ohio  St. 
449.  Ore. — Tyler  v.  Cate,  29  Ore.  515, 
45  Pac.  800.  W.  Va. — Sperry  v.  Sperry, 
SO  W.  Va.  142,  92  S.  E.  574. 

[c]  Decree  conditioned  on  return 
of  purchase  money  to  defendant.  Ala. 
McWilliams  v.  Jenkins,  72  Ala.  480; 
Poster  V.  Gressett's  Heirs,  29  Ala.  393. 
Ind. — Harper  v.  Terry,  70  Ind.  264.  la. 
Deere  &  Co;  v.  Young,  39  Iowa  588. 
Ky.— Syck  v.  Hellier,  140  Ky.  388,  131 
S.  W.  30;  Mays  v.  Pelly,  125  S.  W. 
713;  Prater  v.  Peters,  31  Ky.  L.  Eep. 
1311,  105  S.  W.  102;  Barbour  v.  Morris' 
Admr.,  6  B.  Mon.  120;  Bibb  v.  Prather, 

1  Bibb  313.  Minn. — Nelson  v.  Hanson, 
45  Minn.  543,  48  N.  W.  410.  N.  0. 
Costen  V.  McDowell,  107  N.  C.  546,  12 
S.  E.  432.  S.  D.— Wolfinger  v.  Thomas, 
22  S.  D.  57,  115  N.  W.  100,  133  Am. 
St.  Eep.  900.  Tenn. — Jones  v.  Gal- 
braith  (Tenn.  Ch.),  59  S.  W.  350;  Work 
15.  Walker,  1  Tenn.  Ch.  487;  Wiley  v. 
Heidell,  12  Heisk.  98;  Pilcher  v.  Smith, 

2  Head  208.  Wash. — Murkowski  v. 
Murkowski,  61  Wash.  103,  112  Pae. 
92;  Butler  v.  Carvin,  33  Wash.  621, 
74  Pac.  813.  W.  Va. — Sperry  v.  Sperry, 
80   W.  Va.  142,  92  S.  E.  574. 

[d]  The  land  is  charged  with  a  lien 
for  the  return  of  the  consideration. 
Costen  V.  McDowell,  107  N.  C.  546, 
12  S.  B.  432;  Futrill  v.  Putrill,  58 
N.  C.  61. 

[e]  Upon  cancellation  of  a  certifi- 
cate in  a  benefit  society,  the  member 
is  entitled  to  the  repayment  to  him  of 
his  assessments  with  legal  interest 
thereon.  Modern  Woodmen  of  Amer- 
ica V.  Angle,  127  Mo.  App.  94,  104 
S.  W.  297. 

[f]  Where  the  real  consideration  of 
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a  conreyance  from  parent  to  child  is 
the  agreement  of  the  child  to  support 
the  parent,  upon  the  cancellation  of 
such  a  deed  for  the  child's  failure  to 
perform  his  contract,  any  moneys  paid 
by  the  child  to  the  parent  at  the  time 
of  the  conveyance  should  be  returned 
to  the  child.  Stephenson  v.  Stephenson, 
24  Ky.  L.  Eep.  1873,  72  S.  W.  742. 

[g]  If  the  defendant  knew  of  the 
plaintiff's  mental  incapacity  at  the 
time  of  the  contract  was  entered  into, 
he  will  not  be  entitled  to  the  restora- 
tion of  any  moneys  he  paid  to  tho 
plaintiff  which  plaintiff  has  wasted. 
Amos  V.  American  Trust  &'  Sav.  Bank, 
221  111.  100,  77  N.  E.  462;  Jackson 
V.  Counts,  106  Va.  7,  54  S.  E.  870. 
See  also  Elder  v.  Schumacher,  18  Colo. 
433,  33  Pae.  175. 

[h]  Error  to  order  confederate 
notes  returned  in  specie,  their  value 
in  legal  tender  notes  should  be  re- 
turned.    Ezelle  V.  Parker,  41  Miss.  520. 

97.  lU.— Pelt  V.  Bell,  205  111.  213, 
68  N.  E.  794;  Chandler  v.  Ward,  83 
111.  App.  315.  Mass. — Parker  v.  Simp- 
son, 180  Mass.  334,  62  N.  E.  401; 
Talbot  V.  National  Bank,  129  Mass.  67, 
37  Am.  Eep.  302.  Mich. — Coe  v.  Diek- 
erson, 129  Mich.  61,  87  N.  W.  1028. 
Mo. — Modern  Woodmen  of  America  v. 
Angle,  127  Mo.  App.  94,  104  S.  W. 
297.  Va. — Lee  v.  Laprade,  106  Va. 
594,  56  S.  E.  719,  117  Am.  St.  Eep. 
1021;  Craufurd's  Admr.  v.  Smith's 
Exr.,  93  Va.  623,  23  S.  E.  235,  25 
S.  E.  657. 

[a]  Upon  ordering  the  return  of  a 
cash  consideration  paid,  interest  there- 
on at  the  legal  rate  from  the  time  of 
payment  to  the  time  of  trial  is  re- 
coverable. Wolfinger  v.  Thomas,  22 
S.  D.  57,  115  N.  W.  100. 

[b]  But  where  a  note  is  canceled 
for  fraud,  the  holder  of  the  note  is 
not  entitled  to  any  interest  on  it.  Bar- 
bour V.  Flick,  126  Cal.  628,  59  Pae. 
122. 

98.  U.  S. — Warner'  v.  Daniels,  1 
Woodb.  &  M.  90,  29  Fed.  Cas.  No. 
17,181.  Ark.— Smade  v.  Mann,  14  S.  W. 
1095.  Cal.— Swan  v.  Talbot,  152  Cal. 
142,  94  Pac.  238,  17  L.  E.  A.  (N.  S.) 
1066.  Conn. — Ashmead  v.  Colby,  26 
Conn.   287. 

[a]  If  it  is  Impossible  to  return  all 
tl^e  property  received  in  the  condition 
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ant  will  be  allowed  to  set  off  as  against  rents  and  profits  for  which 
he  must  account*^  any  amount  received  by  plaintiff  from  him  under 
the  contract.^ 

c._  Improvements.  —  The   defendant  is  entitled  to  be  reimbursed 
for  improvements  made  by  him  in  good  faith,^  though  reimbursement 


in  which  he  received  it,  owing  to  the 
faulty  of  the  defrauding  party,  it  is 
sufficient  if  he  restore  it  so  far  as 
he  is  able,  and  secure  to  the  wrong- 
doer the  equivalent  of  what  cannot 
be  restored.  Clark  v.  Wells,  127  Minn. 
353,  149  N,  W.  547,  L.  E.  A.  1916F, 
476. 

99.     See   supra,  IX,   A,   5,    a,    (VI). 

1.  Ga. — Lightfoot  V.  Brower,  133 
Ga.  766,  66  S.  E.  1094  (to  the  same 
effect) ;  Lytle  v.  Scottish  American  M. 
Co.,  122  Ga.  458,  50  S.  E.  402.  Ind. 
GUbreth  v.  Grewell,  13  Ind.  484,  74 
Am.  Dec.  266.  la. — Waters  v.  Pearson, 
163  Iowa  391,  144  N.  W.  1026.  Mo. 
Pioneer  G.  Min.  Co.  v.  Price,  189  Mo. 
App.  30,  176  S.  W.  474;  Quigley  v. 
King,  182  Mo.  App.  196,  168  S.  W. 
285.  Ohio. — Higby  v.  Whittaker,  8 
Ohio  198.  Pa. — Howard  v.  Stillwagon, 
232  Pa.  625,  81  Atl.  807.  Can.— March 
Bros.  V.  Banton,  45  Can.  S.  C.  338. 

[a]  Cases  Apparently  to  the  Con- 
trary.— Neb. — Maloy  v.  Muir,  62  Neb. 
80,  86  N.  W.  916  (disapproving  on  this 
point  Eaton  v.  Redick,  1  Neb.  305) ; 
Patterson  v.  Murphy,  41  Neb.  818,  60 
N.  W.  1.  N.  Y.— Battle  v.  Eochester 
City  Bank,  3  N.  T.  88,  affirming  5  Barb. 
414.  But  see  Utter  v.  Stuart,  30  Barb. 
20.  Tex. — ^Lipscomb  v.  Puqua,  103  Tex, 
585,  131  S.  W.  1061. 

2.  U.  S.— Melntire  v.  Pry  or,  173  U. 
S.  38,  19  Sup.  Ct.  352,  43  L.  ed.  606 
{affirming  10  App.  Cas.  [D.  C]  432); 
Harding  v.  Handy,  11  Wheat.  103,  6 
L.  ed.  429;  McAlister  v.  Barry,  3 
N.  C.  290,  15  Fed.  Cas.  No.  8,656. 
Ala. — Kennedy's  Heirs  v.  Kennedy's 
Heirs,  2  Ala.  571,  allowed  with  interest. 
Ark. — McKinney  v.  McCullar,  95  Ark. 
164,  128  S.  W.  1043;  Byers  v.  Fowler, 
12  Ark.  218,  54  Am.  Dec.  271.  Caa. 
Fountain  v.  Semi-Tropic  L.  &  W.  Co., 
99  Cal.  677,  34  Pae.  497.  D.  C— Me- 
lntire V.  Pry  or,  10  App.  Cas.  432.  Ga. 
Macon  v.  Huff,  60  Ga.  221.  111.— BoU- 
now  v.  Eoach,  210  111.  364,  71  N.  E. 
454-  Stone  v.  Wood,  85  111.  603;  Oard 
V.  Oard,  59  HI.  46;  Murray  v.  Hill,  60 
111.  App.  80.  Ind.— Gage  v.  Pike,  1 
Smith  145.  Kan. — Cordes  v.  Cushman, 
79  Kan.  702,  101  Pae.  460.  Ky.— Hal- 
es 


ley  V.  Winchester  D.  Lodge,  97  Ky. 
438,  30  S.  W.  999;  Williams  v.  Eogers, 
2  Dana  374;  Mason  v.  Chambers,  3 
Mon.  318;  Burch  v.  Jones,  9  Ky.  L. 
Eep.  458,  5  8.  W.  408;  Eeynolds  v. 
Stinnit,  3  Ky.  L.  Eep.  755.  La. — ^Wood's 
Heirs  v.  Nicholls,  33  La.  Ann.  744. 
Md.  —  Griffith  v.  Frederick  County 
Bank,  6  Gill  &  J.  424.  Minn. — John- 
son v.  Paulson,  103  Minn.  158,  114 
N.  W.  739.  Mo. — Sayer  v.  Devore,  99 
Mo.  437,  13  S.  W.  201;  McClure  v. 
Lewis,  72  Mo.  314.  IT.  J. — Thornton 
V.  Ogden,  41  N.  J.  Eq.  345,  7  Atl. 
619.  N.  C— Daniel  v.  Dixon,  163  N.  C. 
137,  79  S.  E.  425;  Jones  v.  Sandlin, 
160  N.  C.  150,  75  S.  E.  1075;  Gillis 
V.  Arringdale,  135  N.  C.  295,  47,  S.  E. 
429.  N.  D. — Donovan  v.  Dickson,  28 
N.  D.  229,  148  N.  W.  537.  Ore.— Tyler 
V.  Cate,  29  Ore.  515,  45  Pae.  800.  Pa. 
Williams  V.  '^err,  192  Pa.  560,  25 
Atl.  618;  In  re  Hickman's  Est.,  40 
Pa.  Super.  244.  Tenn. — Smithson  v. 
Inmau,  2  Baxt.  88.  Tex. — Chancy  v. 
Coleman,  77  Tex.  100,  13  S.  W.  850; 
Moore  v.  Giesecke,  76  Tex.  543,  13 
S.  W.  290;  Moore  v.  Brown,  15  Tex. 
129.  Va.— Goodloe  v.  Woods,  115  Va. 
540,  80  S.  E.  108;  Walker  v.  Beauchler, 
27  Gratt.  (68  Va.)  511.  Wis.— Morgan 
V.  Loomis,  78  Wis.  594,  48  N.  W. 
109. 

[a]  Where  a  conveyance  from  par- 
ents to  their  child  is  upon  the  con- 
sideration that  the  child  shall  support 
the  parents,  which  the  child  breaches, 
in  setting  aside  the  conveyance  the 
child  is  not  entitled  to  judgment  for 
improvements  which  equalled  only  the 
value  of  rents,  nor  for  his  expenses 
in  removing  from  his  own  home  to  the 
land  so  conveyed.  Alvey  v.  Alvey, 
30    Ky.   L.   Eep.   234,   97   S.    W.   1106. 

[b]  An  Innocent  purchaser  may  set 
off  against  rents  and  profits  chargeable 
against  him  the  improvements  made 
by  him  before  suit.  Byers  v.  Fowler, 
12  Ark.  218,  54  Am.  Dec.  271;  Eeed 
V.  Exum,  84  N.  C.  430. 

[c]  Beasonable  repairs  made  by  a 
grantee  are  considered  in  the  nature  of 
improvements.  U.  S.  —  Harding  v. 
Wheaton,   2  Mason   378,   11   Fed.   Cas, 
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for  such  improvements  may  be  refused  him  because  of  his  fraud  in 
obtaining  the  conveyance,'  or  where  the  rescission  is  had  because  of 
the  grantor's  incapacity.*  Improvements,  when  allowed,  may  be  set 
off  against  rents  and  profits  charged  against  defendant,*  and  some 
states  limit  the  allowance  for  improvements  to  off-sets  against  charges 
for  rents,  profits  and  waste.' 

d.  Incumbrances.  —  Expenditures  made  by  the  purchaser  in  pay- 
ing off  incumbrances  or  otherwise  protecting  the  property  will  ordi- 
narily be  allowed  him.^ 


No.  6,051.  Me. — Parris  v.  Ware,  60 
Me.  482.  Mass. — Canada  v.  Canada,  6 
Cush.  15.  Tex. — Lancaster  ■».  Richard- 
son (Tex.  Civ.  App.),  45  S.  W.  409. 

[d]  The  measure  of  allowance  be- 
ing the  actual  benefit  of  the  improve- 
ments to  the  property  rather  than 
their  cost.  U.  S. — Jackson  v.  Ludeling, 
99  U.  S.  513,  25  L.  ed.  460.  Cal. 
Fountain  v.  Semi-Tropic  L.  &  W.  Co., 
99  Cal.  677,  34  Pac.  497.  Ky. — Daniels 
V.  France,  168  Ky.  749,  182  S.  W.  919; 
Williams  v.  Rogers,  2  Dana  374.  N.  J. 
Thornton  v.  OgSen,  41  N.  J.  Eq.  345, 
7  Atl.  619.  Tenu. — Smithson  v.  In- 
man,  2  Baxt.  88. 

3.  U.  S. — Jackson  v.  Ludeling,  99 
IT.  S.  513,  25  L.  ed..  460  (under  Louisi- 
ana law);  Blank  v.  Aronson,  187  Fed. 
241,  109  C.  C.  A.  327.  Ala.^Dean  v. 
Roberts,  182  Ala.  221,  62  So.  44.  Ark. 
Fox  V.  Spears,  78  Ark.  71,  93  S.  W. 
560;  Reeder  v.  Meredith,  78  Ark.  Ill, 
93  S.  W.  558,  115  Am.  St.  Rep.  22. 
m.— Ring  V.  Lawless,  190  111.  520,  60 
N.  B.  881.  la. — Seymour  v.  Shea,  62 
Iowa  708,  16  N.  W.  196.  Ky.— Mosely 
V.  Miller,  13  Bush  408.  La. — Wood's 
Heirs  v.  Nieholls,  33  La.  Ann.  744. 
Md. — ^Linthicum  v.  Thomas,  59  Md. 
574;  Smith  v.  Townshend,  27  Md.  368, 
92  Am.  Dee.  637.  Mo. — Sayer  v.  De- 
vore,  99  Mo.  437,  13  S.  W.  201.  Tenn. 
Lillard  v.  Coffee  (Tenn.  Ch.),  61  S.  W. 
1037;  Peyton  v.  Butler,  3  Hayw.  140. 
Tex.— Jinks  v.  Moppin  (Tex.  Civ.),  80 
S.  W.  390;  Knox  v.  Earbee  (Tex.  Civ. 
App.),  35  S.  W.  186,  earlier  Texas 
cases  indicate  the  contrary.  Va. — Jack- 
son V.  Counts,  106  Va.  7,  54  S.  E.  »vu. 
Wis.— Priekett  v.  Muck,  74  Wis.  199, 
42  N.  W.  256,  to  set  aside  a  land 
patent,  right  covered  by  statute  and 
hence  no  relief  in  equity. 

[a]  Prayer  or  counterclaim  for  such 
allowance  held  to  be  necessary  to  sup- 
port such  a  judgment.  Walker  v. 
Walker,  93  Iowa  643,  61  N".   W.  930. 

4.  111.— Ring    V.    Lawless,    190    111. 
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520,  60  N.  E.  881.  Tenn.— Lillard  ». 
Coffee  (Tenn.  Ch.),  61  S.  W.  1037.  Va. 
Jackson  v.  Counts,  106  Va.  7,  54  S.  E. 
870. 

5.  Mclntire  v.  Pryor,  10  App.  Cas. 
(D.  C.)  432,  affirmed,  173  U.  S.  38,  19 
Sup.  Ct.  352,  43  L.  ed.  606. 

6.  Ark. — ^Byers  v.  Fowler,  12  Ark. 
218,  54  Am.  Dec.  271.  la.— Sheldon 
V.  Crane,  146  Iowa  461,  125  N.  W.  238; 
Walker  v.  Walker,  93  Iowa  643,  61  N. 
W.  930.  Ky. — Alvey  v.  Alvey,  30  Ky. 
L.  Rep.  234,  97  S.   W.  1106. 

[a]  Compare  Gage  v.  Pike,  1  Smith 
(Ind.)  145,  wherein  compensation  for 
improvements  was  denied  where  they 
did  not  equal  the  rental  value  of  the 
estate. 

7.  White  V.  Trotter,  14  Smed.  &  M. 
(Miss.)   30,  53  Am.  Dee.  112. 

[a]  Allowance  for  taxes  (1)  paid. 
Mass. — Atkins  v.  Atkins,  195  Mass.  124, 
80  N.  E.  806,  122  Am.  St.  Rep.  221,  11 
L.  R.  A.  (N.  S.)  273.  Minn.— Drew 
V.  Smith,  7  Minn.  301.  N.  J. — War- 
nock  V.  Campbell,  25  N.  J.  Eq.  485. 
Utah.  —  Eosenthyne  v.  Matthews-Me- 
Culloch  Co.,  168  Pac.  957.  (2)  Taxes 
not  allowed,  see  McCall  v.  McCall,  159 
Mich.  144,  123  N.  W.  550;  Priekett 
V.  Muck,  74  Wis.  199,  42  N.  W.  256. 

[b]  For  discharging  mortgages 
upon  the  property.  Reeves  v.  White, 
84  N.  J.  Eq.  661,  95  Atl;  184;  More- 
craft  V.  Allen,  78  N.  J.  L.  729,  75 
Atl.  920,  L.  R.  A.  1915B,  1;  Grant 
V.  Bell,  28  R.  1.  288,  58  Atl.  951. 

[c]  Expenses  incurred  In  defending 
title  to  the  property.  la. — Sheldon  v. 
Crane,  146  Iowa  461,  125  N.  W.  238; 
Veeder  v.  Veeder,  141  Iowa  492,  120 
N.  W.  61;  Myers  v.  Punk,  51  Iowa  92, 
50  N.  W.  72.  Mass. — White  v.  Trot- 
ter, 14  Smed.  &  M.  30,  53  Am.  Dec. 
112.  N.  J.— Warnock  v.  Campbell,  25 
N.  J.  Eq.  485.  Pa. — In  re  Hickman's 
Est.,  40  Pa.  Super.  244.  Tex. — ^Paschal 
V.  Hudson  (Tex.  Civ.  App.),  169  S.  W. 
911. 
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e.  Property  Standing  as  Security.  —  Where  a  deed  is  set  aside, 
the  conveyance  itself  will  sometimes  be  permitted  to  remain  as  security 
to  the  defendant,  for  repayment  of  the  purchase  price,^  or  of  ad- 
vances made  to  preserve  and  protect  the  property,^  and  in  other 
instances  similar  in  principle.^'  "Where  a  mortgage  is  cancelled  it 
may  be  allowed  to  remain  as  security  for  the  actual  advances  and 
charges  of  the  mortgagee.^^ 

7.  Relief  Affecting  Third  Persons.  —  The  court  should  confine  its 
judgment  or  decree  so  as  to  affect  only  those  who  are  parties  to  the 
proceeding,^^  yet  the  rights  of  third  persons  not  parties  to  the  record 


8.  Ky.— Mays  v.  Pelly,  125  S.  W. 
713;  Barbour  v.  Morris'  Admr.,  6  B. 
Mon.  120.  IMicli. — Domling  v.  Domling, 
128  Mieh.  588,  87  N.  W.  788.  Neb. 
Tomsik  v.  Tomsik,  78  Neb.  103,  110 
N.  W.  674.  N.  y. — ^Davis  v.  Eosen- 
zweig  E.  O.  Co.,  192  N.  Y.  128,  84 
N.  E.  943,  127  Am.  St.  Eep.  890,  20 
L.  E.  A.  (N.  S.)  175;  Goodman  v. 
Schwab,  136  App.  Div.  583,  121  N.  Y. 
Supp:  69;  Butler  v.  Butler,  93  Misc. 
258,  157  N.  Y.  Supp.  188;  Garrett  v. 
Cohen,  63  Misc.  450,  117  N.  Y.  Supp. 
129.  N.  0.— Costen  v.  McDowell,  107 
N.  C.  546,  12  S.  E.  432.  Tenn.— Wright 
V.  Dufield,  2  Baxt.  218. 

But  see  Ky. — Vizard  Inv.  Co.  v.  York, 
167  Ky.  634,  181  S.  W.  370.  Mo. 
Kyle  V.  Powell,  96  Mo.  526,  10  S.  W. 
166.  N.  Y. — Davis  v.  Eosenzweig  E.  O. 
Co.,  192  N.  Y.  128,  84  N.  B.  943,  127 
Am.  St.  Eep.  890,  20  L.  E.  A.  (N.  S.) 
175. 

[a]  The  lien  of  the  purchaser  is  not 
created  by  contract,  but  is  an  inven- 
tion of  the  law,  and  upon  its  rescis- 
sion, without  fault  of  the  vendee,  he 
has  a  lien  for  his  deposit.  Whilbread 
&  Co.  V.  Watt,  L.  E.  1  Ch.  Div.  (1902) 
835. 

9.  XJ.  S. — Harding  v.  Handy,  11 
Wheat.  103,  6  L.  ed.  429;  Harding  v. 
Wheaton,  2  Mason  378,  11  Fed.  Cas. 
No.  6,051.  III. — ^Eogers  v.  Eogers,  141 
111.  226,  30  N.  E.  542;  Murray  v.  Hill, 
60  ni.  App.  80.  Ky.— Mays  v.  Pelly, 
125  8.  W.  713;  Barbour  v.  Morris' 
Admr.,  6  B.  Mon.  120.  Mich. — Jordan 
V.  De  Golia,  91  Mich.  370,  51  N.  W. 
923-  Boyden  v.  McEoberts,  88  Mich. 
134'  50  N.  W.  115;  Gates  v.  Cornett, 
72  Mich,  420,  40  N.  W.  740.  N.  Y. 
Dunn  V.  Chambers,  4  Barb.  376.  N.  C. 
Costen  V.  McDowell,  107  N.  C.  546,  12 
S  E  432  S.  D. — Wolfinger  v.  Thomas, 
22  S.  D,  57,  115  N.  W.  100,  133  Am. 
St  Eep.  900.  Tenn. — Work  v.  Walker, 
1  Tenn.  Ch.  487;  Wiley  v.  Heidell,  12 


Heisk.  98;  Wright  v.  Dufield,  2  Baxt. 
218.  Wis.— Hall  v.  Bank  of  Baldwin, 
143  Wis.  303,  127  N.  W.  969. 

[a]  Discharging  Mortgage.  —  Upon 
the  rescission  of  a  contract  for  the 
exchange  of  lands  for  fraud,  the  court 
may  give  to  the  defendant  a  lien  for 
moneys  advanced  by  him  to  the  plain- 
tiff to  satisfy  a  mortgage  on  the  land 
conveyed  to  him  by  the  plaintiff. 
Smith  V.  Eedmond  (Iowa),  108  N.  W. 
461. 

10.  Friedman  v.  Hirsch,  63  Hun  630, 
18  N.  Y.  Supp.  85,  44  N.  Y.  St.  199, 

[a]  For  value  of  support  rendered. 
Martin  v.  Martin,  14  Ky.  L.  Eep.  769, 
20  S.  W.  375;  Mitchell  v.  Inman  (Tex. 
Civ.  App.),  156   S.    W.   290. 

[b]  To  secure  a  debt  against  the 
real  estate  for  which  the  defendant  has 
obligated  himself.  Jefferson  v.  Eust, 
149  Iowa  594,  128  N.  W.  954. 

11.  Gates  V.  Cornett,  72  Mich.  420, 
40  N.  W.  740;  Boyd  ».  Dunlap,  1 
Johns.  Ch.  (N.  Y.)  478;  Dunn  v.  Cham- 
bers, 4  Barb.  (N.  Y.)  376;  Friedman 
V.  Hirsch,  18  N.  Y.  Supp.  85. 

12.  Ala. — Martin  v.  Evans,  163  Ala, 
657,  50  So.  997.  Cal. — Jackson  v.  Jack' 
soil,  94  Cal.  446,  29  Pae.  957.  Colo, 
Godding  v.  Decker,  3  Colo.  App.  198, 
32  Pac.  832.  Conn. — Ashmead  v.  Col 
by,  26  Conn.  287.  Del. — Eeeve  v.  Bon^ 
will,  5  Del.  Ch.  1;  Pierson  v.  Pierson 
5  Del.  Ch.  11.  m.— McClun  v.  Mc- 
Clun,  176  111.  376,  52  N.  E.  928;  Coari 
V.  Olsen,  91  111.  273.  la. — Garrett  i>. 
Slavens,  129  Iowa  107,  105  N.  W.  369. 
Kan. — West  v.  Badger  Lumb.  Co.,  56 
Kan.  287,  43  Pac.  239.  Ky.— Burt  & 
B.  Lumb.  Co.  v.  Bailey,  22  Ky.  L.  Eep. 
1264,  60  S.  W.  485;  Brady  v.  Harper, 
17  Ky.  L.  Eep.  190,  30  S.  W.  664.  Me. 
Freeman's  Banku.  Vose,  23  Me.  98. 
Neb. — Albin  v.  Parmele,  70  Neb.  746, 
99  N.  W.  646.  N.  Y. — Planigan  ». 
Skelly,    89    App.    Div.    108,    85    N.    T. 
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are  sometimes  involved  ancj,  generally  speaking,  these  may  be  pro- 
tected by  the  decree.^" 

B.  CosTS.^*  —  The  allowance  and  apportionment  of  costs  in  these 
proceedings  is  largely  within  the  court's  discretion,^^  but  as  in  othe;r 
cases  they  are  generally  adjudged  to  the  successful  party  whether 
plaintiff,^^  or  defendant,^'  unless  that  party's  conduct  necessitated 
the  litigation.^*  PlaintifiE  may  be  entitled  to  costs  only  on  certain 
conditions,^^  and  they  may  be  assessed  against  him  where  it  appears 
that  defendant  before  suit  offered  to  do  all  the  decree  awarded  and 
plaintiff  refused  to  accept,^"  or  where  plaintiff  failed  to  make  the 
required  tender  on  demand,"^  or  where  his  course  of    dealing    has 


Bupp.  4;  Ingersoll  v.  'Cunningham,  95 
App.  Biv.  571,  88  N.  Y.  Supp.  711. 

[a]  Against  one  who  participated 
in  the  fraud  through  whieh  a  deed  was 
procured  but  who  was  not  a  party  to 
the  conveyance  and  received  none  of 
the  property,  a  judgment  should  not 
be  rendered.  Bainter  v.  Fults,  15  Kan.' 
323. 

13.  See  infra,  this  note. 

[a]  Thus  an  innocent  purchaser 
from  a  defeated  defendant  may  be 
protected  to  the  extent  of  the  interest 
he  has  in  the  property.  Henry  v.  Phil- 
lips, 163  Cal.  135,  124  Pac.  837,  Ann. 
Cas.  1914A,  39.  See  also  Bainter  v. 
Fults,  15  Kan.  323;  Brown  v.  Columbus 
(N.  J.  Eq.),  75  Atl.  917. 

14.  See  generally  the  title  "Costs." 
16.    lU.— Schroeder     v.     Smith,     249 

111.  574,  94  N.  E.  969;  Stanley  v.  Mar- 
shall, 206  ni.  20,  69  N.  E.  58.  N.  Y. 
Gleason  v.  Pease,  11  Hun  232.  N.  0. 
Bowers  v.  Strudwick,  59  N.  C.  288. 
Pa. — Fisher  v.  Brubaker,  24  Pa.  Diat. 
784.  Tenn. — W'right  v.  Market  Bank, 
60  S.  W.  628. 

16.  Colo. — Travelers' Ins.  Co. «).  Hed- 
field,  6  Colo.  App.  190,  40  Pae.  195.  la. 
Mountain  v.  Low,  107  Iowa  403,  78 
N.  W.  55.  Mo.— -MoKenzie  v.  Donnell, 
151  Mo.  461,  52  8.  W.  222.  N.  T. 
Gleason  v.   Pease,   11   Hun   232,   costs. 

[a]  Plaintiff  must  offer  to  make  the 
grantee  whole,  in  order  to  be  entitled 
to  costs  on  a  decree  in  his  favor.  Gage 
V.  Goudy,  141  111.  215,  30  N.  E.  320; 
Cotes  V.  Eohrbeck,  139  111.  532,  28 
N.  E.  1110;  Mecartney  v.  Morse,  137 
111.  481,  24  N.  E.  576,  26  N.  E.  376; 
Gage  v..  Arndt,  121  111.  491,  13  N.  E. 
138;  Springer  v.  Bartle,  46  Iowa  688; 
Corning  Town  Co.  v.  Davis,  44  Iowa 
622. 

17.  U.  S.— Gaylord  v.  Kelshaw,  1 
Wall.  81,  17  L.  ed.  612.  N.  Y.— Burke 
V.  Candee,  63  Barb.  552.     R.  I. — Mas- 
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terson  v.  Finnigan,  2  E.  I.  316.  Wis, 
Boyle  V.  Eobinaon,  129  Wis.  567,  109 
N.  W.  623. 

[a]  AVhere  a  bill  to  set  aside  a  deed 
for  fraud  is  dismissed  or  remanded  be- 
cause plaintiff  has  omitted  necessary 
defendants,  costs  are  allowed  a  co- 
defendant  who  is  charged  with  being 
a  fraudulent  grantee.  Gaylords  v. 
Kelshaw,  1  Wall.  (IT.  S.)  81,  17  L.  ed. 
612. 

18.  111.— Jones  v.  Parker,  177  111. 
App.  155.  Md.— Miller  v.  Stuart,  107 
Md.  23,  68  Atl.  273.  N.  H.— Brown 
V.  Glines,  42  N.  H.  160.  N.  J.— Meser- 
ole  V.  Leary  (N.  J.  Eq.),  23  Atl.  1074; 
Loss  V.  Obry,  22  N.  J.  Eq.  52.  Wis. 
Ingals  V.  Merriman,  96  Wis.  400,  71  N. 
W.   368. 

19.  Kan. — Dunbar  v.  Severance,  50 
Kan.  395,  31  Pac.  1055.  N.  Y.— In- 
gersoll V.  Cunningham,  50  App.  Div. 
571,  88  N.  Y.  Supp.  711.  Tenn.— Har- 
mon V.  Hart  (Tenn.  Ch.),  53  S.  W. 
310.  Wash. — Fares  v.  Gleason,  14 
Wash.  657,  45  Pae.  314.  Wis.— Hall 
V.  Bank  of  Baldwin,  143  Wis.  303,  127 
N.  W.  969. 

20.  Ala.— Gallagher  v.  Withering- 
ton,  29  Ala.  420.  Kan. — Dunbar  v. 
Severance,  50  Kan.  395,  31  Pac.  .1055. 
La. — Mutual  Nat.  Bank  v.  Began,  40 
La.  Ann.  17,  3  So.  407. 

See  also  Sutton  v.  Morgan,  158  Pa. 
204,  27  Atl.  894,  38  Am.  St.  Eep. 
841. 

[a]  Where  No  Tender. — In  an  action 
to  set  aside  a  deed  for  fraud,  where  the 
record  does  not  show  affirmatively  that 
there  was  a  valid  excuse  for  failing 
to  tender  the  consideration  paid,  a 
decree  taxing  costs  to  plaintiff  will 
not  be  disturbed.  Gallagher  v.  With- 
erington,  29  Ala.  420;  Dunbar  v.  Sever- 
ance, 50  Kan.  395,  31  Pae.  1055. 

21.  HI.— Gage  v.  Goudy,  141  HI.  215, 
30  N.  E.  320;  Cotes  v.  Eohrbeck,  139 
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necessitated  a  suit  to  ascertain  who  really  owns  the  instruments,^' 
or  where  the  plaintiff  is  only  successful  in  a  small  part  of  what  he 
seeks.^''  Where  defendafit's  answer  admits  a  cause  of  action  in  plain- 
tiff's favor,  the  costs  to  that  point  are  properly  taxed  to  defendant.^* 
C.  Effect  op  Decree.  —  A  decree  of  rescission  or  cancellation  takes 
effect  as  of  the  date  when  the  suit  was  commenced  and  the  plaintiff 
is  not  bound  by  the  contract  in  the  meantime.^^  A  decree  vacating 
title  as  to  the  plaintiff,  vacates  all  intermediate  titles  depending 
thereon.'^  A  decree  canceling  a  deed  for  fraud  in  its  procurement 
likewise  annuls  the  contract  of  sale  pursuant  to  which  it  was  made.'' 
A  decree  in  favor  of  grantor  upon  repayment  to  grantee  of  the  con- 
sideration with  lien  for  such  payment,  does  not  oust  a  paramount  title 
of  a  remote  grantee  who  is  an  innocent  purchaser  from  the  plaintiff's 
grantee.'^  The  filing  of  a  bill  to  cancel  a  contract  for  fraud  is  a 
bar  to  an  action  to  recover  damages  for  its  breach.'*  A  decree  pro 
confesso  as  to  one  defendant  does  not  operate  to  include  others  not 
so  confessing  judgment.^" 


111.  532,  28  N.  E.  1110;  Mecartney  v. 
Morse,  137  HI.  481,  24  N.  E.  576,  26 
N.  E.  376.  N.  J. — Gray  v.  Bowman 
(JM.  J.  Eq.),  14  Atl.  905.  Wash.— Pares 
■V.  Gleason,  14  Wash.  657,  45  Pao.  314. 

22.  Andrews  v.  Hunt,  7  Macfeey  (D. 
C.)  311,  where  plaintiff  left  them  for 
safe  keeping  with  a  third  person 
whose  legal  representative  claimed 
them  as  evidepee  of  a  debt  against  the 
maker. 

[a]  If  defendant  Innocently  ac- 
quire a  lien  on  property  secured  by 
fraud  from  the  plaintiff,  in  an  action 
for  cancellation  and  to  recover  the 
property  if  the  plaintiff  does  not  al- 
lege a  tender  of  the  amount  of  the 
lien  he  will  not  be  entitled  to  his 
costs.  IngersoU  v.  Cunningham,  95 
App.  Div.  571,  88  N.  Y.  Supp.   711. 

[b]  Where  the  suit  is  occasioned  by 
his  own  acts,  the  plaintiff  may  have 
the  costs  assessed  against  him.  Sut- 
ton V.  Morgan,  158  Pa.  204,  27  Atl. 
894,  38  Am.  St,  Rep.  841. 

23.  Rood  V.  Winslow,  2  Doug. 
(Mich.)   68. 

24.  Travelers'  Ins.  Co.  v.  Eedfield, 
6  Colo.  App.  190,  40  Pac.  195. 

25.  McNaught  v.  Equitable  Life 
Assur.  Society,  136  App.  Div.  774,  121 
N.  Y.  Supp.  447;  Reese  River  Silver 
Min.  Co.  V.  Smith,  L.  R.  4  H.  L.  64, 
39  L.  J.  Ch.  849,  17  Wkly.  Rep.  1042. 

26.  Shotwell  v.  Lawson,  30  Miss.  27, 
64  Am.  Dec.   145. 

[a]  Including  contingent  remain- 
ders arising  meanwhile.  Campbell  v. 
Watson,   8  Ohio   498. 


[b]  A  decree  vacating  a  deed  le- 
EC&ds  a  mortgage  given  for  the  pur- 
chase money.  Coffmau  v.  Huck,  19  Mo, 
435. 

[e]  Cancelling  a  deed  of  trust  re- 
leases the  premises  from  the  incum- 
brances evidenced  by  such  deed  of 
trust.  Earth  v.  Deuel,  11  Colo.  494,  19 
Pac.  471. 

27.  French  v.  McMillion,  79  W.  Va. 
639,  91  S.  E.  538,  L.  R.  A.  1917D,  228. 

28.  Deere  &  Co.  v.  Young,  39  Iowa 
588. 

29.  U.  S. — Arzuaga  v.  Gonzalez,  239 
Fed.  60,  152  C.  C.  A.  110,  L.  R.  A. 
1917D,  697,  holding  that  the  bringing 
of  a  suit  by  a  woman  against  her 
agent  to  recover  the  proceeds  of  a 
sale  of  her  property,  with  full  knowl- 
edge of  the  facts,  is  a  bar  to  a  suit 
to  cancel  the  deed  because  the  agent 
acted  under  authority  of  a  writing 
which  he  secured  from  her  by  fraud. 
Tenn. — Grizzard  v.  Fite,  137  Tenn.  103, 
191  S.  W.  969,  L.  R.  A.  1917D,  652, 
Williams,  J.,  dissents;  O 'Bryan  v. 
Glenn,  91  Tenn.  106,  17  S.  W.  1030, 
30  Am.  St.  Rep.  862.  Tex. — Stinson 
v.  Sneed  (Tex.  Civ.  App.),  163  S.  W. 
989. 

Contra,  Register  v.  Carmichael,  169 
Ala.  588,  53  So.  799,  34  L.  R.  A.  (N. 
S.)   309. 

30.  Hol'loway  v.  Moore,  4  Smed.  & 
M.  (Miss.)  594. 

[a]  Where  a  widow  individually 
and  as  executrix  brought  an  action 
against  a  son  to  set  aside  a  deed  of 
community  property,   a   judgment   set- 
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X.  REVIEW.'^  —  The  court  will  ordinarily  consider  only  ques- 
tions raised  below. ^^  Unless  the  decision  of  the  trial  court  is  clearly 
against  the  weight  of  the  evidence  upon  a  disputed  question  of  fact, 
its  findings  will  not  be  set  aside  on  appeal.''  The  action  of  the  court 
in  exercising  its  discretion  in  giving  or  refusing  to  give  instructions 
to  the  jury  is  not  reviewable."* 


ting  the  deed  aside  merely  reinstated 
the  property  as  that  of  the  estate  and 
did  not  deprive  the  sou  of  his  right 
as  an  heir.  Hastings  v.  Hastings 
(Wash.),  172  Pac.  833. 

31.  See  generally  the  title  "Ap- 
peals.'-' 

32.  See  2  Standard  Peoc.  238,  409. 

[a]  Where  a  case  has  been  tried 
as  an  equitable  action,  it  cannot  be 
objected  for  the  first  time  on  appeal 
that  there  was  a  legal  remedy.  Me- 
Corkell  v.  Karhoff,  90  Iowa  545,  58  N. 
W.   913. 

[b]  Questions  Not  Raised  Below. 
Defendant  in  an  action  on  an  insurance 
policy,  was  not  "permitted  to  object 
for  tlie  first  time  on  appeal  that  a 
cause  is  of  equitable,  and  not  of  legal, 
cognizance,  or  vice  versa;  that  there 
is  a  misjoinder  of  causes  of  action, 
or  that  certain  issues  should  have  been 
submitted  to  a  jury."  French  v.  State 
F.  M.  H.  Ins.  Co.,  29  N.  D.  426,  151 
N.  W.  7,  L.  E.  A.  1915D,  766. 

33.  Ariz. — Henry  v.  Mayer,  6  Ariz. 
103,  53  Pae.  590.  111.— Smith  v.  Smith, 
138  111.  41,  27  N.  E.  857;  Hoobler  v. 
Hoobler,  128  HI.  645,  21  N.  E.  571; 
Andrews  v.  Eagel,  119  HI.  App.  51. 
Kan. — Jordan  v.  McNeil,  25  Kan.  459. 
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Ky. — Brooks  v.  Richardson,  144  Ky. 
102,  137  S.  W.  840.  Mich.— Douglass 
V.  Longcor,  138  Mich.  69,  100  N.  W. 
1004;  Bahan  v.  Turnbull,  86  Mich,  347, 
48  N.  W.  959.  Minn.— Skajewski  v. 
Zantarski,  103  Minn.  27,  114  N.  W. 
247.  N.  Y. — Moran  v.  Moran,  19  N.  Y. 
Supp.  673,  46  N.  Y.  St.  554.  P.  B. 
Pajardo  v.  Gatell,  14  Porto   Eieo   585. 

[a]  Nor  as  to  the  Findings  of  an 
Intermediate  Appellate  Court. — Coile  v. 
Hudgins,  109   Tenn.   217,   70  S.  W.  56. 

[b]  Fraud. — The  supreme  court  will 
not  review  the  decision  of  the  trial 
court  as  to  fraud,  that  being  a  ques- 
tion of  fact.  Hoobler  v.  Hoobler,  128 
111.  645,  21  N.  E.  571;  Smith  v.  Smith, 
138  111.  41,  27  N.  E.  857;  Castle  v. 
Kemp,- 124  111.  307,  16  N.  B.  255. 

[c]  Waiver  of  Right  To  Rescind. 
Whether  or  not  the  acts  of  a  party 
to  a  contract  in  giving  security  for 
its  performance  afterwards  were  such 
as  to  waive  a  right  to  ask  a  rescission 
on  the  ground  of  fraud  and  mistake 
is  a  question  of  fact,  and  the  waiver 
should  clearly  appear  on  the  record, 
to-  bar  him  of  relief.  Calleuder  v. 
Colegrowe,  17  Conn.  1. 

34.  Kellogg  V.  Kellogg,  21  Colo.  181, 
40  Pac.  358;  Hill  v.  Miller,  50  Kan. 
659,  32  Pae.  354, 
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